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COURTS  REPORTED  DCRWG  THE  PERIOD  COVERED  BY  THIS  VOLUME. 
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SAMUEL  LUMPEIK.  PBBSiDmo . JvsTiCB. 

AS80CIATB  JUBTICE& 

HENRY  T.  LEWIS.*  SAMUEL  B.  ADAMa« 

WILLIAM  a  FISH.  JOHN  a  CANDLER.* 

NORTH  CAHOLINA— Supreme  Court. 

DAVID  M.  FURCHES,  Chief  Justice.* 
WALTER  CLARK,  Chief  Josticb.* 
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WALTER  CLARK.*  CHARLES  A.  COOK.* 

WALTER  A  MONTGOMERY.      HENRY  G.  CONNOR* 
ROBERT  M.  DOUQLAa  PLATT  D.  WALKER» 

SOUTH  CAROUNA— Supreme  Court. 

HENRY  McIVER,  Chief  Jubtiob.* 
Y.  J.  POPE,  Chief  Justice.* 

ASSOOIATB  JUSTICES. 
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EUGENE  B.  GABY.  a  A.  WOODa** 

VTEGINIA — Supreme  Court  of  Appeals. 
JAMES  KEITH.  Prbsideht. 

JUDOBS. 

RICHARD  H.  CALDWELL  GEORGE  M.  HARRISON. 
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WEST  VIRaiNIA— Supreme  Court  of  Appeals. 

MARMADUKE  H.  DENT,  Pbbbidbnt. 
judges. 
B.  C  MoWHORTBR  GEORGE  POFFENBARGER 

HENRY  BRANNON. 

>  Resigned  September  5,  1902.  •  Term  expired  January  1,  1903. 

*  Appointed  September  8,  1902,  to  serre  nntil       i  Term  began  January  1,  1903. 
electioii.  »  Deceased  January  12,  1903. 

s  Elected  to  succeed  Henry  T.  Lewis  Novem-  •  Elected  Chief  Justice  January  20,  1903,  to 

ber  1,  1902.  fill  the  unexpired  term  of  Henry  Mclver. 

*  Ceased  to  be  Chief  Justice  January  1,  1003.  lo  Elected  Associate  Justice  January  28,  1003, 
B  Became  Chief  Justice.  January  1,  1903.  to  fill  the  unexpired  term  of  Y.  J.  Pope^ 
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COURT  RULES. 


STTPREME  COURT  OF  QEOBQIA. 


On  Antniat  8,  1902,  rale  10  was  so  amend- 
ed as  to  read  as  follows: 

(  6609.  RULS  10.  BUls  of  Exceptions  and 
Transcripts,  How  Prepared.  Every  bill  of 
exceptions  or  transcript  of  record  shall  be 
plainly  written  or  printed  upon  white  paper, 
with  ample  spacing  between  the  lines,  so  as 
to  be  read  without  more  than  ordinary  strain 
or  effort  If  written  with  pen  or  typewriter, 
the  same  must  be  done  on  only  one  side  of 
each  sheet,  and.  a  margin  of  at  least  one  and 
one-quarter  Inches  shall  be  left  at  the  top 


of  each  page.  The  paper  of  pen  or  typewrit- 
ten bills  of  exceptions  and  transcripts  shall 
measure  not  less  than  seven  and  three-quar- 
ters by  twelve  and  one-half,  nor  more  than 
eight  and  one-half  by  fourteen  Inches.  Pho- 
tographs shall  not  be  mounted  upon  card- 
board, but  upon  cloth  or  paper.  Ail  written 
or  printed  matter  shall  be  fully  exposed  to 
view,  and  no  writing  or  printing  shall  be 
bidden  by  metallic  fasteners  or  binding  of 
bills  of  exceptions  or  transcripts.  Any  vio- 
lation of  this  rule  will  be  dealt  with  as  a 
contempt  of  court 
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SAVANNAH,  V.  ft  W.  RT.  CO.  t.  POOTAIi 

TEL.   CABLE  CO. 

(Supreme  Court  of  Oeorsia.     Jnne  11,  1902.) 

CONSTITDTIONAL  LAW— DUB  PROCESS  OF  IiAW 

— BUINBNT   DOMAIN— PROCfiiOURB. 

1.  The  act  approred  December  18,  1894 
(Acts  1894,  p.  95),  "to  proYJde  a  uniform  meth- 
od of  exercising  the  right  of  coudemoing,  tak- 
ing, or  damaging  private  property"  (Civ.  Code, 
11  4657-4(SS6),  is  geceral  in  its  nature,  and 
applies  to  all  personE,  natural  and  artificial, 
who  come  within  its  purylew.  The  act  ai>- 
proved  December  20,  189S  (Acts  1898,  p.  54), 
•mended  the  existing  law,  which  provided  a 
uniform  method  for  exercising  sach  right  of 
condemnation,  only  as  to  telegraph  companies 
which  seek  to  condemn  rights  of  way  of  rail- 
road companies  for  the  purpose  of  erecting 
thereon  lines  of  telegraph.  As  amended,  the 
law  is  general,  and  by  its  provisions  dne  pro- 
cess of  law  is  afforded   to  the  railroad   com- 

Sanies   whose   property   is   sought   to   be   con- 
emned. 

2.  The  necessity  for  taking  privute  property 
for  public  use  is  a  question  for  legislative  de- 
termination, and  the  provisions  of  the  Code 
relating  to  such  taking  are  not.  because  they 
fail  to  provide  for  a  special  tribunal  to  pass 
upon  such  necessity,  violative  of  the  constitu- 
tional inhibition  against  taking  the  property 
of  the  citizen  without  due  process  of  law. 

3.  The  description  of  the  property  sought 
to  be  condemned,  as  made  in  the  original  no- 
tice, was  not  open  to  the  objection  that  it 
was  vague  and  indefinite.  The  amendment  to 
the  original  notice  was  properly  allowed,  and 
Inured  to  the  benefit  of  the  railway  company. 

4.  Construing  section  4679  of  the  Civil  Code 
as  amended  by  the  act  of  1898,  a  telegraph  com- 
pany which  has  proceeded  to  condemn  a  suffi- 
ciency of  the  rignt  of  way  of  a  railway  com- 
pany for  the  purpose  of  erecting  a  line  of  tele- 
graph may,  pending  an  appeal  from  the  award 
of  the  assessors,  lawfully  proceed  to  con- 
struct its  line  on  such  right  of  way  after  it 
has  deposited  the  amount  of  the  award  in  the 
office  of  the  clerk  of  the  superior  court  of  the 
connty  where  such  proceedings  were  had.  The 
record  does  not  show  any  error  committed  bf 
the  trial  Judge  in  granting  the  injunction. 

(Syllabus  by  the  Court.) 

Brrqr  from  superior  court,  Chatham  coun- 
ty;  R.' Falllgant,  Judge. 

Proceedings  for  injunction,  brought  by  the 
Postal  Telegraph  Cable  Company  against  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany. From  an  order  granting  the  injunc- 
tion, defendant  brings  error.    Affirmed. 

fa.  Bm  Bmlnenl  Domala.  vol.  U.  Cent.  Dig.  |  tU. 
42  S.B.— 1 


W.  L.  Clay,  for  plaintiff  In  error.  Gamrd 
&  Meldrim  and  J.  B.  Mcintosh,  for  defend- 
ant In  error.  ^ 

LITTLB,  J.  The  Postal  Tdegraph  Gable 
Company  Instituted  a  proceeding  in  Chatham 
county,  where  the  principal  ofSce  of  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany was  located,  to  condemn  a  portion  of 
the  right  of  way  of  that  company,  extending 
through  the  counties  of  Dougherty,  Mitchell, 
Thomas,  Brooks,  and  Lowndes.  The  pro- 
ceeding was  Instituted  under  the  provisions  of 
an  act  approved  December  20,  1898  (Acta 
1898,  p.  54),  whidi  are  codified  in  sections 
4657  to  4686,  inclusive,  of  the  ClvU  Code. 
Subsequently  the  railroad  company  filed  an 
equitable  petition,  in  which  it  prayed  that 
the  condemnation  proceeding  Instituted  by 
the  telegraph  company  be  enjoined.  That 
prayer  was  denied  in  the  court  below,  and 
the  judgment  refusing  an  Injunction  was 
brought  to  this  court  for  review,  where  it 
was  affirmed,  as  reported  in  112  Ga.  941,  38 
S.  E.  353.  By  this  decision  two  legal  propo- 
sitions which  are  res  adjudicata  as  to  the 
parties  In  this  case  were  ruled.  The  first' 
was  that,  although  a  statute  which  author- 
izied  the  exercise  of  the  power  of  eminent 
domain  for  the  purpose  of  condemning  pri- 
vate property  for  public  use  may  not  provide 
for  an  appeal  from  the  award  of  the  assess- 
ors of  the  compensation  to  be  paid  for  the 
property  condemned,  it  is  not,  for  this  rea- 
son, unconstitutional;  and  the  second,  that 
in  a  proceeding  instituted  by  a  telegraph 
company  under  the  provisions  of  an  act  of 
the  legislature  of  Georgia  approved  December 
20,  1898,  to  condemn  so  much  of  the  right 
of  way  of  a  railway  company  as  may  ba 
necessary-  to  erect,  maintain,  and  operate  a 
telegraph  line  between  certain  points.  It  is 
not  essential  that  the  telegraph  company 
should  afflrmatiTely  show  that,  in  order  to' 
do  so,  it  is  necessary  for  it  to  condemn  such 
right  of  way,  nor  to  show  that  it  is  neces- 
sary for  It  to  use  the  particular  portion  of 
the  right  of  way  that  it  proposes  to  condemn. 
After  this  the  railroad  company,  having 
amended  its  petition,  again  applied  for  the 
injunction   for  wblcb  It  originally   prayed. 
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The  Injunction  was  for  ttae  Becond  time  re- 
fused by  the  court  below,  and  that  Judgment 
was  also  affirmed  by  this  court  in  a  ruling 
which  is  reported  In  113  Ga.  916,  30  S.  E. 
399.  The  proceeding  to  condemn  the  right 
of  way  of  the  plaintiff  in  error  resulted  In 
an  award  which  assessed  the  damages  to  be 
paid  to  the  railway  company  at  $6,000.  Aft- 
er this  award  had  been  made,  and  during  the 
pendency  of  the  petition  under  which  the 
Injunction  had  been  refused,'  the  telegraph 
company  commenced  the  work  of  construct- 
ing a  telegraph  line  over  the  right  of  way 
of  the  railway  company  by  erecting  poles 
on  which  to  place  its  wires,  having  first  paid 
Into  the  registry  of  the  superior  court  of 
Chatham  county  the  amount  of  the  award 
made  by  the  assessors.  The  railway  com- 
pany met  this  work  of  construction  with 
force,  and  cut  down,  dug  up,  and  removed 
from  its  right  of  way  the  poles  which  were 
erected  by  the  telegraph  company.  Then  the 
latter,  by  an  independent  proceeding,  asked 
that  the  railway  company  be  enjoined  from 
interfering  with  the  construction  of  its  tele- 
graph line,  from  obstructing  such  construc- 
tion, and  from  injuring  the  property  of  the 
telegraph  company  on  the  right  of  way  of 
the  railway  company.  An  interlocutory  in- 
junction was  granted  according  to  the  pray- 
er of  the  petition.  To  the  grant  of  this  in- 
junction the  railway  company  excepted,  and 
the  question  for  as  to  determine  is  whether 
the  Judge  who  heard  the  case  and  granted 
the  Injunction  committed  error  in  doing  so. 

1.  It  is  contended  by  counsel  for  the  plain- 
tiff In  error  that  the  grant  of  the  Injunction 
was  error,  and  tliat  the  provisions  of  the  Code 
of  Georgia  and  of  the  acts  of  the  legislature 
under  which  the  condemnation  proceedings 
were  had  are  unconstitutional— First,  because 
the  Code  provisions  and  the  acts  "lack  due 
process  of  law";  and,  second,  because  they 
*deny  to  the  railway  company  (in  this  case) 
the  equal  protection  of  the  law.  The  reasons 
nrged  in  the  brief  of  counsel  why  due  process 
of  law  is  not  afforded  by  the  Code  and  the 
statutes  of  this  state  are  that  they  are  defi- 
cient (1)  In  "falling  to  provide  for  effective 
creation  of  competent  tribunal";  (2)  "failing 
to  make  provision  empowering  and  requiring 
tribunal  to  pass  upon  and  adjudicate  every 
material  question  involved,  and  to  consider 
and  pass  upon  every  material  defense";  (3) 
"falling  to  provide  machinery  for  enforcing 
award";  (4)  "falling  to  provide  Just  compen- 
sation for  property  taken."  Under  the  sec- 
ond title  of  our  Civil  Code,  which  refers  to 
special  rights,  remedies,  and  proceedings.  Is 
contained  the  general  law  of  force  in  this 
'state  in  reference  to  the  condemnation  of 
private  property.  Section  4657,  which  Is  the 
first  section  In  this  article,  declares  that  all 
corporations  or  persons  authorized  to  take  or 
damage  private  property  for  public  purposes 
shall  proceed  as  indicated  In  said  chapter. 
Article  2  of  that  chapter  provides  for  the  ap- 
pointment of  assessors.    Article  3  provides  for 


the  hearing  before  the  assessors.  '  Article  4 
provides  for  an  appeal  from  the  award  of 
such  assessors  to  the  superior  court  of  the 
county  where  the  award  is  filed;  and  other 
sections  of  this  chapter  make  particular  pro-  - 
vision  for  ascertaining  the  value  of  the  prop- 
erty condemned  and  the  Issuance  of  execu- 
tions for  the- amount  of  the  award;  and,  as 
we  think,  Inaugurates  a  constitutional  system 
which  provides  for  Just  compensation  to  be 
paid  for  property  taken  under  the  exercise 
of  the  right  of  eminent  domain.  By  the  pro- 
visions of  this  chapter,  which  is  general  ia 
its  terms,  it  la  expressly  provided  in  section 
4685  that  the  method  of  condemnation  there- 
in set  out  applies  to  telegraph  companies  as 
well  as  to  all  persons,  natural  or  artiflclaL 
This  chapter  is  a  reproduction  In  codified  form 
of  an  act  approved  December  18,  1894  (Acts 
1804,  p.  95).  Besides  an  act  approved  In  1897, 
the  terms  of  which  it  is  not  necessary  to  con- 
sider here,  an  amending  act  approved  Decem- 
ber 20,  1898  (Acts  1898,  p.  54),  was  passed, 
"so  as  to  provide  for  the  contents,  direction 
and  service  of  the  notice  contemplated  by  sec- 
tion 13  of  said  act,  and  by  section  46G9  of  said 
Code  [of  1896],  when  a  telegraph  company 
undertakes  to  condemn  a  portion  of  the  right 
of  way  of  a  railroad  for  the  purpose  of  con- 
structing, maintaining  and  operating  its  tele- 
graph lines  along  and  upon  such  right  of 
way,"  etc.  By  the  terms  of  this  act  certain 
sections  of  the  Code  emt)odled  in  chapter  9 
were  In  cases  where  telegraph  companies 
should  imdertake  to  condemn  the  right  of  way 
of  a  railroad  company  for  the  purpose  of  con- 
structing thereon  telegraph  lines.  These  chan- 
ges refer,  among  other  things,  to  the  notice 
which  the  chapter  required  to  be  given,  and 
declare  that  in  such  cases  there  need  be  but 
one  condemnation  proceeding  against  the  same 
railroad  company,  and  that,  if  the  railroad 
company  has  a  main  or  principal  office  In 
this  state,  the  proceedings  (for  condemna- 
tion) shall  be  had  in  the  county  in  which  the 
main  or  principal  office  Is  located.  They  give 
to  the  assessors  which  were  provided  by  the 
act  of  1894  power  to  make  their  findings  as  to 
the  damages  on  the  testimony  of  witnesses, 
etc.  By  this  amending  act  of  1898  no  change 
was  made  in  the  provision  of  chapter  9  of 
the  Code  in  relation  to  the  condemnation  of 
private  property,  except  in  proceedings  insti- 
tuted by  a  telegraph  company  to  condemn  the 
right  of  way  of  a  railroad  company;  and,  as 
amended,  the  act  Is  general  in  its  terms.  The 
provisions  incorporated  by  the  act  of  1898  be- 
came a  part  of  the  law  in  relation  to  the  con- 
demnation of  private  property,  and  was  an 
addition  to  the  law  existing  at  the  time  of  the 
passage  of  the  act 

It  Is  nrged  by  counsel  for  the  plaintiff  In 
error  that  the  act  of  1898  is  nnconstltutiooal, 
because  it  makes  no  provision  for  the  ap- 
pointment of  assessors,  and  to  provide  spe- 
cial machinery.  In  cases  to  which  It  is  ap- 
plicable, for  enforcing  the  award  made,  and 
the  condnsion  Is  drawn  that  for  these  rea- 
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■oui  tbe  act  does  not  provide  Jast  compensa- 
tion to  be  paid  to  the  own»  of  the  property 
taken.  This  contention  is  not  sound.  Tbe 
act  of  1898  Is  not  to  be  taken  independently 
of  and  disconnected  from  ttie  provisions  of 
the  act  (rf  1894.  The  latter  act,  as  amended 
by  tbe  act  of  1898,  in  oor  opinion,  meets 
every  objection  urged  by  counsel  tliat  tbe 
Georgia  statutes  relating  to  tbe  condemna- 
tion of  private -property  for  public  purposes 
are  unconstitutional  in  that  tbey  laclc  due 
process  of  law.  It  is  neither  necessary  nor 
proper  to  incorporate  into  an  amending  act 
tbe  provisions  of  the  act  sought  to  be  amend- 
ed. When  the  Code  provisions,  as  amended, 
are  fairly  construed,  and  the  scheme  of  the 
existing  law  in  relation  to  condemnation  pro- 
ceedings is  put  into  operation,  it  will  be 
found  that  provision  for  creating  a  compe- 
tent tribunal,  invested  with  power  to  assess 
damages,  has  been  made;  that  the  award  of 
this  tribunal  shall  be  made  on  evidence;  that 
an  appeal  from  the  award  to  the  superior 
court  has  been  provided  for;  and,  finally, 
that  the  method  of  enforcing  It  is  declared 
to  be  by  writ  of  execution.  It  is  true  that 
the  Code  designates  the  ordinary  of  the  coun- 
ty where  the  land  lies,  or  the  franchise 
■ought  to  be  condemned  is  exercised,  as  the 
officer  to  select  the  arbitrator  for  tbe  com- 
pany, if  it  refuses  to  select  one;  and  that  the 
award,  when  made,  is  to  be  filed  in  the  office 
•t  tbe  clerlt  of  the  superior  court  of  the 
county  wha%  tbe  land  lies,  or  the  franchise 
■ought  to  be  condemned  is  exercised.  It  is 
further  true  that  the  amending  act  does  not 
Id  direct  terms  change  the  provisions  of  the 
Code  in  these  (and  similar)  particulars;  but 
when  the  scheme  of  the  am^iding  act  is  con- 
sidered, and  the  whole  act  is  fairly  c«xi- 
■trued.  It  is  evidence  that  It  was  the  Inten- 
tloB  of  the  legislature  to  designate  the  ordi- 
nary and  office  of  the  clerk  of  the  superiw 
court  of  the  county  where  the  proceedings  to 
ciHtdemn  were  instituted  as  the  officer  to  se- 
lect the  assessor  and  as  tbe  office  in  which 
the  award  shall  be  filed.  So  construed,  effect 
ia  given  to  the  amending  act  The  right  of 
condemnation  is  preserved,  and  a  system 
which  wlU  afford  Just  compensation  for  prop- 
erty taken  for  public  purposes  is  adopted, 
which  in  all  respects  affords  to  the  owner  of 
the  land  due  iwocess  of  law.  By  the  con- 
struction we  give  to  the  act  as  a  whole,  no 
-violence  is  done  to  the  words  which  it  con- 
tains. The  original  and  amendatory  acta,  so 
eonstmed,  furnish  a  complete  scheme  tot  the 
condemnation  of  private  property.  Without 
H,  the  particular  condemnation  provided  in 
the  amending  act  must  f^il.  Treating  the 
latter  as  making  an  addition  to  the  original 
act,  regarding  its  purposes,  and  giving  to  the 
words  which  It  contains  their  full  significa- 
tion, it  must  be  evident  that  the  legislative 
tntoit  is  expressed  by  such  construction,  and 
the  uniformity  of  the  plan  of  condemnation 
devised  is  preserved. 
2.  One  of  tbe  principal  reasons  urged  by 


cotmsel  for  the  plaintiff  In  error  in  support 
of  the  contention  that  the  law  under  which 
the  condemnation  proceedings  in  the  present 
case  took  place  is  unconstitutional  is  that 
in  neith«'  tbe  act  of  1894  nor  the  amend- 
atory act  of  1898  is  atiy  provision  made  for  a 
hearing,  preliminary  to  tbe  condemnation, 
upon  the  question  of  the  necessity  of  the 
seizure  sought  to  l)e  made,  and  it  is  argued 
at  considerable  length  that  this  failure  ren- 
ders the  law  repugnant  to  the  constitution  of 
the  United  States  and  of  the  state  of  Geor- 
gia, in  that  it  is  a  taking  of  private  prop- 
erty without  due  process  of  law.  Without 
going  Into  the  constitutionality  of  the  law 
now  -under  consideration,  Fish,  J.,  tn  the  case 
of  Savannah,  P.  &  W.  Ry.  Co.  v.  Postal  Tel. 
Gable  Co.,  112  Ga.  941,  38  S.  E.  853,  discuss- 
ed exhaustively  the  question  here  made,  and 
his  reasoning  in  the  case  cited  applies  -with 
irresistible  force  to  the  present  case.  We 
quote  from  tbe  opinion  on  page  944,  112  Oa.^ 
and  page  354,  38  8.  E.,  as  follows:  "When 
the  general  assembly  passed  the  act  author- 
izing and  empowwing  a  telegraph  company 
to  condemn  so  much  of  the  right  of  way  of 
a  railroad  company  as  might  be  necessary 
for  the  purpose  of  erecting,  maintaining,  and 
operating  its  telegraph  lines  through  and 
upon  such  right  of  way,  and  gave  to  the 
telegraph  company  the  right,  in  one  proceed- 
ing instituted  in  a  single  county,  to  condemn 
the  right  of  way  In  any  number  of  counties 
through  which  the  same  might  extend.  It 
passed  upon  the  necessity  of  condemning 
such  a  right  of  way  for  such  a  purpose. 
When  it,  in  effect,  enacted  that  a  telegraph 
company  could,  in  one  proceeding,  condemn  a 
strip  of  land  extending  through  the  entire 
length  of  a  railroad  right  of  way,  it  im- 
pliedly declared  that  It  -was  necessary  toe 
the  public  good  that  a  telegraph  company 
should  not  be  compelled  to  seek  a  route  for 
the  erection  of  its  telegraph  line  other  than 
through  and  upon  the  ri^t  of  way  of  a 
railroad  company.  •  •  •  Not  was  It  nec- 
essary for  the  telegraph  com];>any  to  show 
that  the  particular  portion  of  the  right  of 
way  specified  in  the  notice  was  necessary  for 
the  telegraph  company's  use  in  constructing, 
maintaining,  and  operating  its  proposed  tele- 
graph line.  When  the  right  to  condemn  the 
right  of  way  of  the  railway  company  was 
conferred  -upon  the  telegraph  company,  the 
■pawei  to  select  such  portion  and  so  much  of 
the  right  of  way  as  might  be  necessary  fOT 
erecting,  maintaining,  and  operating  its  tele- 
graph lines  was  conferred  upon  it  subject  to 
the  limitation  that  It  could  not  select  and 
condemn  such  portion  of  the  right  of  way  as 
would  essentially  injure  or  interfere  with  the 
public  use  to  which  the  property  was  already 
devoted.  It  was  not  obliged  to  show  there 
was  an  absolute  necessity  for  It  to  take  the 
particular  strip  of  land  described  in  its  no- 
tice." In  1  Lewis,  .Em.  Dom.  §8  162,  238, 
the  rule  is  laid  down  that  in  cases  where  the 
right  of  eminent  domain  is  exercised  tbo 
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necessity  for  taking  tbe  particular  land  In 
question  Is  one  exclusively  for  the  legisla- 
ture; and  in  section  238  a  quotation  is  made 
from  tbe  case  of  Boom  Co.  v.  Patterson,  98 
U.  S.  406,  25  L.  Ed.  206,  wbere  tbe  follow- 
ing language  Is  used:  "Wben  the  use  is 
public,  the  necessity  or  expediency  of  appro- 
priating any  particular  property  is  not  a  sub- 
ject of  Judicial  cognizance.  The  property 
may  be  appropriated  by  an  act  of  tbe  legis- 
lature, or  the  power  of  appropriating  It  may 
be  delegated  to  private  corporations,  to  be 
exercised  by  them  in  the  execution  of  works 
In  which  the  public  is  interested."  See,  also, 
tbe  cases  cited  In  tbe  note  to  section  238  of 
1  Lewis,  Em.  Dom.,  and  tbe  authorities  re- 
viewed by  Mr.  Justice  Fish  In  the  case  of 
Savannah,  F.  ft  W.  Ry.  Co.  v.  Postal  Tel. 
Cable  Co.,  supra.  Under  the  constitution  of 
this  state  (Civ.  Code,  {  5729)  private  property 
cannot  be  taken  for  public  purposes  except 
In  cases  of  necessity,  and  the  laws  author- 
ising the  condemnation  of  private  property 
and  providing  a  means  tar  its  accompUab- 
ment  p«'mlt  the  seizure  of  only  so  much 
property  as  may  be  necessary  for  the  pur- 
poses authorized.  See  Civ.  Code,  {  4658,  and 
Acts  1898,  Ik  64.  When  the  legislature  grants 
to  a  corporation  the  right  to  exercise  the  pow- 
er  of  eminent  domain.  It  alone,  according 
to  all  authority.  Is  tbe  Judge  of  the  necessity 
fOT  the  exercise  of  the  right  If  the  corpo- 
ration should  exceed  the  powers  granted  it, 
and  take  more  land  than  is  authorized,  at  if 
It  should  otherwise  exceed  tbe  powers  grant- 
ed to  it  by  the  legislature.  It  would  place 
Itself  without  tbe  pale  of  authority,  and  be 
amenable  to  a  court  of  equity.  As  the  ne- 
cessity for  the  exercise  of  the  power  to  con- 
demn private  property  Is  passed  on  by  tbe 
legislature,  and  as  there  is  always  ox)en  a 
tribunal  to  pass  upon  the  lawfulness  of  the 
manner  In  which  the  right  Is  exercised.  It 
cannot  be  said  that  tbe  law  of  Georgia, 
which  authorizes  tbe  taking  of  private  prop- 
erty for  public  purposes,  does  not  provide 
"due  process  of  law"  In  rendering  sucb  tak- 
ing effectual. 

S.  The  original  notice  of  condemnation 
served  by  the  telegraph  company  on  tbe  rail- 
road company  stated  that  tbe  proposed  line 
would  be  constructed  "witii  poles  about 
twenty-five  feet  in  length,  and  one  foot  In 
diameter  at  the  base,  and  planted  at  a  depth 
of  five  feet  in  tbe  ground,  and  about  one 
hundred  and  sixty-seven  feet  apart  on  said 
right  of  way,  making  about  thirty-one  poles 
to  the  mile;  and  said  poles  will  be  situated 
about  thirty  feet  from  the  center  of  the  rail- 
road track,  which  is  located  about  tbe  center 
of  your  right  of  way,  being  on  an  average 
of  one  hundred  and  fifty  feet  In  width. 
*  *  *  Said  poles  will  nowhere  be  planted 
upon  any  of  the  embankments  of  said  rail- 
way company,  nor  will  said  wires  be  attach- 
ed or  fastened  to  any  of  the  bridges  or  tres- 
tlework  of  said  railway  company."  We  fall 
to  see  how,  under  the  circumstances,  a  more 


definite  description  could  be  given  as  to  tbe 
location  of  the  proposed  line.  Tbe  railroail 
company,  however,  demurred  to  tbe  notice, 
and  the  telegraph  company  amended,  by  In- 
s^ting  at  a  suitable  point  in  tbe  description 
of  the  proposed  location  of  its  line  tbe  words: 
"Or  at  such  other  distance  from  the  tracks 
as  may  be  preferred  and  designated  by  your 
company,  not  nearer  the  outer  edge  of  the 
right  of  way  than  six  feet"  It  needs  no 
argument  to  show  that  the  amendment  of- 
fering as  It  did  to  allow  tbe  railroad  com- 
pany to  select  the  line  which  should  be  fol- 
lowed, even  bad  It  been  indefinite,  was  not 
one  of  which  the  railroad  company  can  Just- 
ly complain.  The  amendment  was  germane, 
and  properly  allowed. 

4.  It  is  provided  by  section  4679  of  the 
Civil  Code  that  the  entering  of  an  appeal 
and  tbe  proceedings  thereon  in  condemnation 
cases  "shall  not  hinder  or  delay  In  any  way 
tbe  work  or  the  progress  thereon,  if  the  ap- 
plicant to  condemn  shall  pay  or  tender  to 
the  owner  the  amount  of  the  award,  and  in 
case  of  tbe  refusal  of  the  owner  to  accept 
the  same,  deposit  the  amount  awarded  with 
the  clerk  of  the  superior  court  for  the  benefit 
of  the  owner."  It  appears  that  in  the  pres- 
ent case  the  telegraph  company  appealed 
from  tbe  award  of  tbe  assessors,  depositing 
with  tbe  clerk  of  Chatham  superior  court  the 
sum  of  (6,000  (the  amount  of  tbe  award.i, 
and  proceeded  with  the  work  of  erecting  tbe 
line.  It  Is  contended  by  the  railway  com- 
pany that  this  was  not  a  compliance  with 
the  law  upon  the  subject  because  the  Code 
section  above  quoted  had  no  reference  to 
telegraph  companies  condemning  tbe  right  of 
way  of  railroad  companies;  and  that,  even  if 
section  4670  is  applicable  to  such  a  case,  tbe 
words  "clerk  of  the  superior  court"  therein 
Qsed,  are  applicable  to  the  clerk  of  {be  su- 
I>erIor  court  of  tbe  county  wbere  the  laud 
lies  which  is  sought  to  be  condeianed,  and 
consequently  a  single  deposit  in  tbe  county 
where  the  proceedings  were  bad  is  not  suffi- 
cient to  meet  the  requirements  of  tbe  law. 
We  do  not  think  that  there  is  any  merit  In 
this  contention.  It  Is  true  that  section  4679 
of  the  Civil  Code,  as  originally  enacted,  had 
reference  to  appeals  In  condemnation  pro- 
ceedings brought  in  the  county  where  the 
land  sought  to  be  condemned  was  located. 
But  the  act  of  1888,  as  we  have  before  said, 
made  provision.  In  a  case  where  a  telegraph 
company  sought  to  condemn  portions  of  tbe 
right  of  way  of  a  railroad  company,  for 
the  condemnation  proceedings  to  be  bad  in  a 
single  county.  We  know  of  no  good  reason 
why  this  method  should  not  be  effectual  In 
protecting  the  landowners.  Tbe  law  In  re- 
gard to  appeals  was  left  unchanged,  and, 
reading  section  4679  of  the  Civil  Code  as 
amended  by  the  act  of  1898,  and  giving  the 
words  "clerk  of  the  superior  court"  that 
meaning  which  Is  most  consonant  with  the 
evident  legislative  intent  It  is  clear  that  In 
order  to  enabla  tbe  telegraph  company  to 
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proceed  with  its  work  pending  the  appeal, 
it  Is  only  necessary  for  it  after  the  refusal 
of  the  railroad  company  to  accept  its  tender 
of  the  amount  of  the  award,  to  deposit  that 
amount  In  the  office  of  the  cleric  of  the  su- 
perior court  of  the  county  where  the  con- 
demnation proceedings  were  had. 

In  the  elaborate  brief  filed  by  the  able 
counsel  for  the  plaintiff  in  error  many  points 
are  presented  which  are  to  a  large  extent 
reiterations  of  those  disposed  of  in  the  fore- 
going dlBcussion.  We  have  gone  carefully 
and  laboriously  over  the  voluminous  record 
and  the  briefs  of  counsel  on  each  side  of 
the  case,  and  have  reached  the  conclusion 
that  the  court  below  did  not  err,  for  any 
reasons  assigned  In  the  bill  of  exceptions, 
in  granting  the  injunction  which  is  the  sub- 
ject-matter of  review. 

Jndgn>ent  affirmed.  AU  the  Justices  concur- 
ring, except  LEWIS,  3.,  absent  on  account 
of  sickness. 


(US  Oa.  SU) 

OOLBlf  AN  ft  BURDDN  00.  T.  RIOB. 
(Snpi'eme  Court  of  Georgia.    Jnno  6,  1602.) 

ASSIGNMENT    FOR    BENHPIT   OF   CREDITORS— 

EBSKKVATIONS— VALIDITY— SALE   UNDER 

POWER— RIGHTS   OF   PURCHASERS. 

1.  The  pro'-iaions  of  sections  2710  and  2711 
of  the  Civil  Code,  -which  provide  that  no  as- 
■igument  shall  be  set  aside  except  in  a  direct 
proceeding  for  that  purpose,  to  which  the  as- 
signee and  assiguor  shall  be  parties,  refer  to 
such  assignments  as  are  made  nniier  Act  18M, 
the  law  relating  to  which  is  codified  in  section 
2686  et  seq.  of  the  Civil  Code. 

2.  An  asdgument  or  transfer  by  a  debtor, 
insolvent  at  the  time,  of  any  kind  or  charac- 
ter of  property,  when  any  tmst  or  benefit  is 
reserved  to  the  assignor,  is  fraudulent  and 
void.  Civ.  Code,  S  2695  (1).  Being  void,  such 
transfer  or  assignment  may  be  attacked,  by  a 
party  interested,  iu  either  a  direct  or  collateral 
legu  proceeding,  when  it  is  sought  to  t>e  set 

3.  If  an  assignment  or  transfer  of  this  diar- 
acter  is  made  to  a  named  trustee,  with  power 
of  sale,  au  execution  of  the  power  conveys  no 
title  to  a  purchaser,  and  a  deed  purporting  to 
convey  to  him  any  part  of  the  property  so 
transferred  is  likewise  void. 

4.  If,  however,  the  purchaser  at  such  at- 
tempted sale,  at  the  time  of  the  transfer,  held 
a  valid  lien  by  mortgage  on  the  property  he 
sought  to  purchase,  and  neither  before  nor 
after  snch  sale  gave  np,  relinquished,  or  can- 
celed his  lien  or  agreed  or  intended  to  do  so, 
there  was  uo  merger  of  the  lien  with  the  title 
sought  to  be  conveyed,  but  the  same  remained 
intact  aiid  capable  of  enforcement.  Aliter, 
if  he  did,  as  a  conseqnence  of  his  purchase, 
cancel  and  rellnnuish  his  lieu,  or  if  he  intend- 
ed to  do  80.  Woodside  v.  Lippold,  39  8.  B. 
400,  118  6a.  877,  and  cases  cited. 

5.  As  such  lien  created  uo  title,  it  was,  un- 
der the  pleadings  and  agreed  statement  of  facts 
in  this  case,  error  to  rule  that  the  property 
was  not  subject  to  the  execution  of  a  creditor 
whose  judgment  was  junior  to  the  lien  of  the 
mortgage;  but  the  court  should,  under  the 
pleadings  and  the  facts  which  appear  in  the 
record,  have  entered  a  decree,  establishing  and 
enforcing  the  lien  of  the  mortgage  against  tiia 
property  which  it  described,  superior  in  dignity 
to  the  judgment  of  the  plaintiff  in  A.  la. 

(Syllabus  by  the  Court.) 


Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  between  the  Coleman  &  Burden 
Company  and  one  Rice.  From  a  Judgment, 
the  Coleman  &  Burden  Craipany  brings  er- 
ror.   Reversed. 

Geo.  S.  Jones,  for  plaintiff  in  error.  Har- 
deman, Davis  ft  Turner,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  reversed. 

I^WIS,  J.,  absent  on  account  of  sickness 


(lis  Ga.  629) 

WILSON  et  si.  V.  PARR  at  al. 
(Supreme  Court  of  Georgia.     Jane  7,   1902.) 

JUIXJMBNT  —  COLLATERAL     ATTACK  —  BANK- 

RUPTCT—KECEIVERS— DELIVERY  OP 

ASSETS  TO  TRUSTEE. 

1.  Whether  a  court  of  the  United  States  hav- 
ing jurisdiction  in  l>ankruptcy  has  or  has  not 
authority,  under  the  bankrupt  law,  to  adjudge 
that  a  partnership  which  has  been  dissolved 
by  the  death  of  one  of  the  partners,  aud  whose 
assets  are  in  the  hands  of  a  surviving  part- 
ner, is  a  bankrupt,  cannot  be  collaterally  rais- 
ed in  a  court  of  this  atata,  when  such  an  ad- 
judication has  in  fact  beeu  made,  but  that  ad- 
judication will  be  duly  respected  by  the  courts 
of  this  state. 

2.  Iu  such  a  case  it  is  not  erroneous  for  a 
superior  court,  which  had  within  four  months 
prior  to  the  adjudication  in  l>ankniptcy  ap- 
poiuted  a  receiver  to  take  charge  of  and  ad- 
minister the  assets  of  such  partnership,  to 
grant  an  application  that  the  receiver  deliver 
those  assets  to  the   trustee  in   bankruptcy. 

3.  Such  court,  however,  may,  and  should 
first,  charge  the  assets  so  to  be  delivered  with 
the  payment  of  the  costs  aud  expenses  incur- 
red m  bringing  the  same  into  the  state  court, 
before  requiring  the  delivery  to  be  made  to 
the  trustee. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clarke  county; 
R.  B.  Russell,  Judge. 

Proceedings  between  H.  R.  Wilson,  admin- 
istrator, and  others  and  F.  L.  Parr  and  oth- 
ers. From  the  Judgment  rendered.  Parr  and 
others  bring  error.    Affirmed. 

Strickland  &  Green,  for  plaintiffs  in  error. 
8.  G.  Upson  and  8ol  Flatan,  for  defendants 
In  error. 

LITTLE,  J.  By  an  order  duly  granted  by 
Judge  William  T.  Newman,  presiding  in  the 
United  States  district  court  for  the  Northern 
district  of  Georgia,  in  the  matter  of  Parr  & 
Wilson,  bankrupts,  leave  was  granted  to  the 
Van  Camp  Packing  Company,  Gilpin,  Lang- 
don  ft  Co.,  and  the  Empire  Liquor  Company, 
to  proceed  in  the  state  court  in  the  name  and 
for  the  use  of  tbe  trustee  in  bankruptcy,  by 
a  proper  petition,  to  have  the  said  state  court 
grant  an  order  directing  its  receiver.  West,  to 
turn  over  to  the  trustee  In  bankruptcy  all  the 
assets,  property,  money,  and  effects  belong- 
ing to  the  estate  of  Parr  &  Wilson,  bankrupts, 
in  accordance  with  said  leave  given,  the  par- 
ties referred  to  filed  a  petition  in  the  superior 
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court  of  Clarke  county,  setting  out.  In  brief, 
the  following  as  a  statement  of  facta:  PeU- 
tlonera  are  creditors  of  Parr  &  Wilson,  wlio 
have  been  legally  and  duly  adjudicated  bank- 
rupts wltbln  the  purview  of  the  act  of  con- 
gress relating  to  bankruptcy;  have  properly 
proved  their  claims  In  the  bankruptcy  court, 
and  thdr  claims  have  been  allowed  by  said 
court  At  the  first  meeting  of  creditors,  H.  S. 
West  was  duly  apilointed  trustee  of  the  estate 
of  Parr  &  Wilson,  bankrupts,  gave  bond,  and 
accepted  said  office  of  trustee.  Since  his  ap- 
pointment and  qualification,  West,  trustee, 
has  reported  to  the  referee  to  bankruptcy 
that  the  funds  belonging  to  the  estate  of  Parr 
&  Wilson  are  In  the  hands  of  West,  receiver, 
and  that  the  receiver  refuses  to  turn  over 
to  him  said  funds.  After  West  had  so  report- 
ed, petitioners  filed  in  the  district  court  of  the 
United  States  a  petition  setting  forth  the  facts 
reported.  On  a  hearing  of  said  petition  the 
receiver  and  the  moving  creditors  in  the  state 
court  proceeding  appeared  and  were  made  par- 
ties, and  after  argument  his  honor,  Judge 
Newman,  passed  the  order  before  recited. 
Thereupon  the  petitioners  prayed  that  a  rule 
nisi  Issue,  requiring  West,  as  receiver,  and 
the  plaintifFs  in  the  state  court  to  show  cause 
why  such  receiver  should  not  be  directed  to 
turn  over  to  the  trustee  in  banluniptcy  the 
assets,  property,  money,  and  effects  belonging 
to  the  estate  of  Parr  &  Wilson,  bankrupts. 
When  this  petition  was  presented  a  rule  nisi 
was  issued,  and  for  cause  the  respondents  al- 
leged that  theretofore,  to  the  state  court,  they 
bad  filed  a  bill  against  Parr  as  surviving  part- 
ner, to  force  him  to  pay  the  debts  and  settle 
up  the  partnership,  and  West  was  appointed 
receiver  under  that  petition,  and  took  charge 
of  the  assets  belonging  to  Parr  &  Wilson; 
that,  after  the  death  of  Wilson,  Parr  contin- 
ued bustoess  under  the  name  of  Parr  &  Wil- 
son, and  contracted  a  number  of  debts  which 
were  not  paid.  After  West  was  appointed  re- 
ceiver, PaiT.  desiring  to  prefer  certato  of  his 
creditors,  had  them  file  a  proceeding  against 
him  and  against  the  firm  of  Parr  &  Wilson, 
and  bare  them  declared  bankrupts,  without 
notice  to  the  respondents,  and  the  firm  of 
Parr  &  Wilson  was  adjudicated  bankrupt. 
This  adjudication,  while  It  was  against  the 
firm,  was  fraudulent,  and,  so  far  as  concerns 
the  plaintiffs,  void  for  the  reason  that  they 
were  the  only  creditors  of  Parr  &  Wilson;  all 
the  others  being  creditors  of  Parr  alone.  Peti- 
tioners to  the  bankruptcy  proceeding  were 
small  creditors  of  F.  L.  Parr,  and  their  debts 
were  contracted  after  the  death  of  Wilson, 
and  they  were  not  toterested  in  any  way  to 
the  assets  of  Parr  &  Wilson.  The  state  court, 
havtog  seized  the  assets  of  that  firm  for  the 
puriwae  of  settling  its  debts,  should  retain  the 
case  until  the  real  creditors  of  Parr  &  Wilson 
are  paid  and  the  partnership  has  settled  with 
the  admtolsti-ator  of  Wilson,  and  the  remain- 
ing sum  should  then  be  turned  over  to  the 
trustee  to  bankruptcy.  There  was  no  question 
ooncemtog  bankruptcy  to  the  original  petition 


filed  by  them  to  the  state  court,  but  it  coz>- 
tatoed  questions  to  be  settled  by  the  state 
court  alone. 

There  appears  to  the  record  a  copy  of  the 
(Higlnal  petition,  und»  which  the  receiver 
was  appototed,  which  contains  more  to  de- 
tail a  statement  of  the  facts  which  were 
set  out  to  the  answer  of  the  respondents. 
The  case  made  by  the  petition  and  answers 
was  heard  by  Judge  Russell,  of  the  state 
court,  and  an  order  was  passed  by  him  to 
the  followtog  efCect:  That  there  were  ques- 
tions tovolved  to  this  case  wbacta  must  ul- 
timately be  determtoed  by  a  court  of  bank- 
ruptcy, and  It  was  therefore  to  the  toterests 
of  all  concerned  that  the  entire  case  be  tried 
to  the  same  court;  that  all  the  papers  to  the 
caae  be  transferred  to  the  bankrupt  court, 
and  the  judge  of  that  court  take  jurisdiction 
of  all  the  questions  made;  that  West,  re- 
ceiver, pay  all  the  costs  of  the  case  in  the 
state  court,  and  pay  to  himself  $250,  com- 
missions, services,  and  expenses  as  receiver 
to  date,  and  pay  to  counsel  for  the  receiver 
$250  for  their  services  In  filing  the  petition 
and  bringing  the  fund  Into  court  and  for  also 
repres'enttog  the  receiver;  and  that  he  pay 
over  the  remalntog  money  to  hand,  and  turn 
over  any  money  carried  by  the  receivership, 
to  West,  frustee.  The  respondents  to  the 
petition  excepted  to  this  mltog  and  order  on 
the  ground  that  the  court  erred  in  holdtog 
that,  under  the  pleadings  and  record  as 
made,  there  was  any  bankrupt  question  to 
settle;  and  that  the  court  also  erred  to 
transferring  the  case  from  the  sta^  co'urt  to 
the  bankrupt  court,  and  to  rendering  the 
judgment  recited.  The  petitioners  wfiii  pray- 
ed for  the  order  of  transfer  filed  a  ^ross 
bill  of  exceptions,  complaining  that  the  c*urt  ' 
erred  In  dU-ecttog  West  as  receiver  to  J\p.y 
the  costs  and  the  expenses  of  the  receiversh\p 
proceedings  In  the  state  court  and  that  tm 
trial  judge  also  erred  In  directing  tbe  re- 
ceiver West  to  pay  himself  commissions,  etc., 
and  counsel  fees  out  of  the  fund  to  his  hand; 
It  being  alleged  that  the  state  court  was  with- 
out jurisdiction  to  order  such  payment 

L  It  Is  claimed,  by  the  answer  of  some 
of  the  defendants  to  the  petition  filed  by  tbe 
creditors  of  the  bankrupts,  that  the  adjudi- 
cation In  bankruptcy  was  fraudulent  and  void 
to  so  far  as  those  respondents  were  con- 
cerned, for  reasons  set  forth  by  them.  It 
is  enough  for'  us  to  say,  in  reply  to  this  con- 
tention, that,  when  an  adjudication  to  bank- 
ruptcy has  in  fact  l)een  had  by  tbe  bank- 
ruptcy court  such  an  adjudication  will  be 
respected  by  the  state  court  and  the  latter 
court  will  not  after  a  regular  adjudication 
has  been  had,  enter  toto  an  toqulry  as  to 
whether  such  adjudication  was  fraudulent 
or  void.  Mr.  Black,  to  the  first  volume  of  his 
work  on  Judgments  (section  248),  cittog  the 
case  of  Chapman  t.  Brewer,  114  U.  S.  158, 
5  Sup.  Ct  799,  28  L.  Ed.  83,  whlcn  upon 
examination  seems  to  support  his  text  de- 
clares:     "An    adjudication    to    bankruptcy. 
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haying  beoi  made  by  ■  court  baying  Juris- 
diction of  the  snbject'inatter,  upon  the  yol- 
untary  appearance  of  the  bankrupt,  and  be- 
ing correct  In  form,  to  conclnflye  of  the  fact 
decreed,  and  cannot  be  attacked  collaterally 
In  a  suit  brought  by  the  assignee  against  a 
person  claiming  an  adyerse  Interest  in  the 
ptopaety  of  the  bankrupt,"  and  Mr.  Free- 
man, in  his  work  on  Judgments  (yolume  2, 
§  337),  declares  that  discharges  in  bankruptcy 
and  other  orders  and  decrees  of  courts  of 
bankruptcy  cannot  be  collaterally  impeached 
by  proying  them  to  be  irregular,  for  which 
proposition  he  cites  a  number  of  cases  found 
in  note  1  on  page  612.  See,  also,  Brady  v. 
Brady,  71  Ga.  71.  Many  other  authorltiefl 
could  readily  be  cited  to  prore  that,  where 
an  adJudlcatl<Hi  in  bankruptcy  has  been 
made  by  a  conrt  of  competent  Jurisdiction, 
such  adjudication  will  be  respected  by  the 
state  court,  and  the  question  whether  It  was 
erroneously  made  or  not,  will  not  be  enter- 
tained by  such  court,  but  the  whole  matter 
will  be  relegated  to  the  proper  bankruptcy 
court  in  which  such  adjudication  was  had, 
and  there  the  parties  complaining  may  and 
can  have  all  objections  to  the  regularity  of 
the  proceedings  of  such  court  considered  and 
passed  on. 

2.  It  is  further  claimed  that  the  court 
erred  in  directing  its  recelyer  to  turn  oyer 
to  the  trustee  in  bankruptcy  the  property 
and  assets  of  Parr  &  Wilson.  We  cannot 
agree  to  this  ylew.  Assuming,  as  we  must, 
under  the  pleadings  in  this  case,  that  the 
firm  of  Parr  &  Wilson  was  regularly  adjudl- 
cated  bankrupt  by  a  court  of  competent  Ju- 
risdiction, it  follows  that  the  state  court 
could  not  properly  administer  and  divide  the 
estate  of  the  bankrupts  among  their  credit- 
ors under  the  pleadings  as  they  stand  In  the 
state  court,  and  it  must  be  apparent  that 
only  a  court  of  bankruptcy  can  do  so.  Hav- 
ing all  the  proper  parties  before  it.  It  has 
Jurisdiction  to  settle  priority  and  determine 
facts,  and,  in  doing  so,  full  protection  can 
be  given  the  rights  of  all  creditors.  It  was 
ruled  by  Judge  Adams,  In  the  United  States 
district  court  of  the  Southern  district  of 
New  York,  under  the  present  bankruptcy  act, 
that  where  the  property  of  a  corporation  is 
levied  on  by  execution,  and  thereafter  a 
temporary  receiver  is  appointed  in  a  volun- 
tary proceeding  for  the  dissolution  of  the 
corporation  on  the  ground  of  its  Insolvency, 
a  receiver  in  bankruptcy  subsequently  ap- 
pointed is  entitled  to  the  custody  of  the 
property,  but  that  In  view  of  the  comity 
which  exists  between  the  federal  and  state 
courts,  and  the  fact  that  the  temporary  re- 
ceiver is  an  officer  of  the  state  court,  and 
acting  under  its  immediate  direction,  an  ap- 
plication for  an  order  specifically  directing 
the  sheriff  and  temporary  receiver  to  turn 
over  the  property  to  the  receiver  in  bank- 
niptcy  should  be  made  to  the  state  court  In 
re  Lengert  Wagon  Co.,  6  Am.  Bankr.  B.  535, 
110  Fed.  927.    The  supreme  court  of  Rhode 


Island,  In  the  case  of  Mauran  v.  Carpet  lin- 
ing Co.,  6  Am.  Bankr.  R.  734,  50  AtL  331. . 
387,  ruled  that  "the  word  'Judgment,'  In 
section  67f  of  the  bankrupt  act,  is  sufficiently 
broad  to  apply  to  the  Judgment  of  a  state 
court  in  appointing  a.  receiver  of  an  Insol- 
vent corporation,  obtained  within  tliree 
months  of  an  adjudication  as  an  involuntary 
bankrupt,"  and  that,  "on  application  to  the 
state  court  by  the  trustee  in  bankruptcy  of 
an  Insolvent  corporation  which  had  been 
adjudged  an  Involuntary  bankrupt,  the  funds 
in  the  hands  of  the  receiver  of  said  corpora- 
tion, appointed  by  the  state  court  twelve 
days  prior  to  the  filing  of  the  petition  in 
bankruptcy,  in  what  was  practically  an  in- 
solvency proceeding,  must  be  turned  over  to 
him  for  administration  In  the  bankruptcy 
proceedings."  See,  also,  Seligman  v.  Ferst 
57  Ga.  561;  Same  v.  Saussy,  60  Ga.  20.  It 
is  therefore  ruled,  both  on  principle  and  au- 
thority, that  the  Judge  committed  no  error, 
under  the  facts  in  the  record  In  this  case,  In 
directing  the  receiver  appointed  by  the  state 
court  to  turn  over  the  assets  in  his  hands  as 
receiver  to  the  trustee  In  bankruptcy. 

3.  The  defendants  in  error,  by  their  cross 
bill  of  ezceptiofts,  complain  that  the  Judge 
erred  in  granting  so  much  of  the  order  as 
directed  West,  receiver,  to  pay  the  costs  of 
the  receivership  proceedings  in  the  state 
court,  and  in  Ukeyrise  ordering  him  to  pay 
lilmseir  ^50  for  commissions,  services,  and 
expenses  as  receiver,  abd  the  sum  of  $250 
to  the  attorneys  as  fees  for  bringing  the 
fund  into  court  and  for  representing  the 
receiver,  all  of  said  sums  having  been  or- 
dered to  be  paid  out  of  the  fund  held  by  the 
receiver  of  the  state  comrt,  and  which  arose 
from  the  sale  of  the  property  of  the  defend- 
ants under  orders  taken  in  the  original  equi- 
table proceeding  In  the  state  court,  under 
which  the  receiver  was  appointed.  It  seems 
to  us  that  It  was  eminently  proper  for  the 
costs  and  enumerated  expenses  of  the  re- 
ceivership In  the  state  court  to  have  been 
ordered  paid  from  the  fund  before  the  same 
was  turned  over  to  the  trustee  In  bank- 
ruptcy. The  services  of  the  receiver  and  his 
attorneys  Inured  to  the  benefit  of  the  cred- 
itors of  the  bankrupt.  They  were  rendered 
ander  the  order  of  the  state  court,  and  the 
fund  in  that  court  was  the  result  of  the  serv- 
ices of  the  receiver  and  his  attorneys  acting 
under  the  orders  of  the  court,  and  ought  to 
be  paid.  As  this  fund  In  any  court  would  be 
properly  chargeable  with  such  costs  and  ex- 
penses, and  as  the  services  of  both  the  re- 
ceiver and  the  attorneys  In  the  original 
equitable  petition  were  concluded  by  the  or- 
der of  transfer,  there  existed  no  reason  why, 
before  th4  transfer  was  made,  the  expenses 
of  raising  the  fund  transferred  should  not 
be  paid.  In  the  case  of  Mauran  v.  Carpet 
Lining  Co.,  supra.  It  was  ruled  that:  "Un- 
der the  general  rule  that  a  receiver  holding 
property  under  the  order  of  the  court  for 
the  benefit  of  the  party  entitled  to  it  should 
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be  i>ald  from  the  funds,  as  a  part  of  the  ex- 
pense of  the  proceeding,  the  fund  or  estate 
In  his  hands,  with  reference  to  a  party  enti- 
tled to  it,  1b  the  surplus  oyer  the  charges 
allowed  to  the  receiver,  and  the  trustee  in 
bankruptcy  is  vested  only  'with  the  title  of 
the  bankrupt  as  of  the  date  he  was  adjudi- 
cated a  bankrupt.'  The  court,  on  fturther 
consideration,  held  that  the  receiver's  fees 
and  expenses  incurred  before  the  adjudica- 
tion should  be  allowed  to  him,  and  the  bal- 
ance of  the  funds  turned  over  to  the  trus- 
tee." In  the  case  of  Seligman  v.  Ferst,  su- 
pra, this  court  directed  that  "funds  in  the 
hands  of  the  receiver  appointed  by  the  state 
court  be  surrendered  to  said  trustees  [in 
bankruptcy]  except  so  much  thereof  as  Is 
legally  necessary  to  defray  the  costs  and  ex- 
penses of  collecting  the  fund  and  securing 
it  until  the  order  of  surrender  shall  be  grant- 
ed." No  point  is  made  in  the  briefs  of  coun- 
sel that  such  costs  and  expenses  could  not 
properly  be  claimed  after  the  date  of  the 
adjudication  In  bankruptcy,  and  there  is 
nothing  in  the  record  before  us  which  estab- 
lishes the  fact  that  any  of  the  sums  allowed 
to  be  paid  out  of  the  fund  were  for  costs  and 
expenses  subsequent  to  the  date  of  the  ad- 
judication, but  the  objection  seems  to  be 
predicated  on  the  allowance  of  any  costs  and 
expenses  from  the  fund  in  the  hands  of  the 
receiver.  There  Is  no  reason  why  the  state 
court  should  have  sent  Its  officers  to  the 
bankruptcy  court  to  secure  pay  for  their 
services  to  which  they  were  justly  entitled, 
and  from  which  the  fund  to  be  distributed  in 
the  court  of  bankruptcy  aros&  It  is  our 
opinion  that  the  court  committed  no  error, 
under  the  evidence  set  out  in  the  record,  in 
directing  these  costs,  fees,  and  expenses  to 
be  paid  out  of  the  fund  before  the  same  was 
turned  over  to  the  trustee  in  bankruptcy. 

Judgment  on  the  main  and- cross  bill  of 
exceptions  affirmed.  All  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 

(115  Oa.  494) 

AOMB  BREWING  CO.  ▼.  CENTRAL  R.  ft 
BANKING  CO.  OP  GEORGIA. 

(Supreme  Court  of  Georgia.    June  4,  1902.) 

LOST  DEED  —  ESTABLISHMENT  —  EVIDENCE  — 
EXECUTION  BY  CITY— DOCUMENTARY  BVT- 
DENCB— EJECTMENT— ADVERSE  POSSESSION 
—VALUE  OF  LAND— REMARKS  OF  COURT- 
COLOR  OF  TITLE— OPINION  BVIDENCE-^UDQ- 
MENT— ENCROACHMENT  ON  STREET. 

1.  When  it  appears  that  cue  who  held  a  deed 
to  described  land  sold  all  the  propiTty  em- 
braced therein  to  another,  and  executed  and 
delivered  to'  the  purchaser  a  conveyance  of 
tile  same,  it  Is  not  necessary  for  a  party  seek- 
ing to  establish  the  loss  of  the  deed  first  men- 
tioned to  show  that  It  is  not  in  the  ■possession, 
custody,  or  control  of  the  !?rautee  in  tiie  same, 
in  the  absence  of  proof  that  be  retained  pos- 
session of  the  same  after  he  had  sold  the  land 
which  It  covered;  the  presumption  in  such  a 
case  being  that  this  deed  was  aelirered  by  him 
to  the  person  to  whom  he  conveyed  the  prop- 
erty. 

2.  Where,  after  proof  of  the  loss  of  the  orig- 


inal, a  certified  copy  of  the  record  of  sa  in- 
strument purporting  to  be  the  deed  of  a  ma- 
uicipal  corporation,  aud  reciting  that  the  gran- 
tor had  caused  the  common  seal  of  the  cor- 
poration to  l>e  affixed  thereto  by  the  clerk  of 
the  city,  was  offered  in  evidence,  and  there 
appeared  opon  the  same,  after  the  signature  of 
the  person  executing  it  as  mayor,  a  scroll 
with  the  word  "Sear'  written  in  it,  an  objec- 
tion to  its  Introduction  iu  evidence  apon  the 
ground  that  the  seal  of  the  municipal  corpora- 
tion was  not  attached  to  the  deed  was  prop- 
erly overruled. 

3.  A  deed  executed  in  1854,  purporting  npon 
its  face  to  be  made  by  the  mayor  and  conncil 
of  the  city  of  Macon,  and  to  convey  to  the 
grantee  therein  named  a  described  portion  of 
the  southwest  commons  of  the  city,  reciting 
that  the  grantor  "hath  caused  these  presents 
to  be  subscribed  to  by  the  mayor  of  tjbe  city 
of  Macon,  and  the  common  seal  of  said  cit7 
to  be  hereunto  affixed  by  the  clerk  of  said 
city,"  attested  by  the  clerk  and  sealed  with 
the  corporate  seal,  is  the  deed  of  the  munici- 
pal corporation,  although  not  si^ed  in  the  cor- 
porate name  of  the  municipality,  but  in  the 
name  of  a  particular  person  as  mayor. 

4.  In  view  of  other  documentary  evidence 
introduced  by  the  plaintiff,  there  was  no  error 
in  overruling  the  objection  to  the  certified  copy 
of  the  deed  from  the  municipal  corporation  to 
the  ttTantee  named  therein  upon  the  ground 
that  it  did  not  sustain  the  allegatioD  of  the 
petition,  in  that  it  did  not  show  that  the  deed 
conveyed  lot  2  in  block  12  "according  to 
Schwabb's   map." 

5.  The  proof  as  to  the  identifleatlon  and  exe- 
cAtion  of  the  Schwahb  map  was  sufficient  to 
authoriee  its   introduction   in   evidence. 

6.  In  an  action  of  ejectment,  wherein  the  de- 
fendant relied  upon  adverse  possession  for 
seven  years  under  color  of  title,  it  was  not 
erroneous  to  refuse  to  permit  a  witness  for  the 
defendant  to  testify  that  its  possession  was 
notorious.  The  testimony  would  have  been 
simply  as  to  a  conclusion  of  the  witness. 

7.  Where  in  such  a  case,  under  the  pleadings, 
testimony  as  to  the  value  of  the  land  in  con- 
troversy, without  the  improvements  placed 
thereon  by  the  defendant  and  those  under 
whom  it  clainis,  is  relevant,  the  value  of  the 
land  to  be  proved  is  its  market  value,  and  not 
what  it  may  have  been  worth  to  the  defend- 
ant for  a  particular  purpose. 

8.  It  is  erroneous  for  the  trial  judge  to  ex- 
press his  opinion  as  to  the  effect  of  evidence 
in  the  case,  and  this  is  trae  though  under  the 
evid^ce  there  may  not  he  room  for  doubt  as 
to  the  correctness  of  the  opinion  expressed  by 
the  judge. 

9.  Where  the  question  whether  one  entered 
into  possession  of  land  in  good  faith  is  involv- 
ed in  a  case,  it  is  competent  for  him  to  testify 
afflrmatively  that  he  paid  for  it  in  good  faith. 

10.  It  Is  not  erroneous  to  refuse  to  allow  the 
introduction  of  parol  evidence  as  to  the  con- 
tents of  a  paper  alleged  to  be  lost,  when  the 
evidence  as  to  its  loss  fails  to  show  that  it  is 
not  in  the  i>ossession  of  a  person  who  would 
be  a  uatural  and  proper  custodian  of  the  same. 

11.  One  who  purchases  land  from  another, 
and  who,  without  written  evidence  of  title,  is 

S laced  by  the  seller  in  possession  of  the  same, 
oes  uot  hold  under  color  of  title,  although  bis 
vendor  may  have  what  would  be  color  of  title 
in  him  if  ne  were  in  possession  of  the  prem- 

12.' Even  granting  that  the  opinion  of  a  wit- 
ness for  the  plaintiff,  testifying  as  an  expert, 
as  to  the  cost  of  the  brickwork  constituting 
the  foundation  upon  which  certain  boilers  were 
erected  was  inadmissible,  because  he  admitted 
that  he  did  not  know  bow  deep  the  founda- 
tiou  work  extended  into  the  earth,  an  assign- 

%  11.  See  Advtn*  PosMSiioa,  vol.  1,  Cent  Oi»  | 
898. 
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meat  oC  error  upon  the  admission  of  nich  tt^ 
tlmony  OTer  the  objection  of  the  defendant  la 
without  merit,  when  it  appears  that  this  same 
witness  gave  precisely  the  same  opinion,  based 
upon  a  description  oC  the  foundation,  includ- 
ing the  depth  to  which  it  extended,  given  in 
the  testimony  of  a  witness  for  the  defendant. 

13.  Where,  in  an  action  for  the  recovery  of 
land,  the  pleas  of  the  defendant  and  the  evi- 
dence make  a  case  to  which  the  act  of  De- 
cember 21,  1807,  la  applicable,  and  it  la  ad- 
mitted that  the  value  of  the  improvements  set 
up  by  the  defendant  exceeds  the  amount  of 
the  mesne  profits,  it  is  erroneous  to  allow  the 
plaintiff  to  elect  to  take  a  money  verdict  for 
the  value  of  the  land  and  the  mesne  profits, 
and  to  thereupon  charge  the  jury  that,  "under 
the  dection  made  by  the  plaintiff  in  the  case, 
the  jury  would  have  the  right,  should  the  plain- 
tiff be  entitled  to  recover,  to  say  what  the 
value  of  the  land  was,  and  what  the  value  of 
the  mesne  profits  are,  and  to  provide  further 
that,  upon  o^endant  paying  the  amount  of  the 
land  and  the  mesne  profits,  the  title  to  the 
lot  should  vest  in  defendant,  and,  in  the  event 
defendant  should  not  be  willing  to  pay  that 
amount,  that  it  should  be  sold,  and  the  amount 
devoted  to  the  payment  of  the  amount  the 
plaiutiif  recovered  for  the  value  of  the  land 
and  ^e  mesne  profits." 

14.  Where,  in  such  a  case  as  that  just  above 
stated,  the  defendant  sets  up  improvements 
placed  upon  the  land  by  another  person,  un- 
der whom  the  defendant  holds,  and  the  proof 
shows  that  the  premises  sued  for,  prior  to  the 
possession  of  the  defendant,  were  placed  in 
the  hand."  of  a  receiver  as  the  property  of 
such  third  party,  the  fact  that  the  property 
was  in  possession  of  the  receiver  will  not  pre- 
vent the  plaintiff  from  recovering  mesne  prof- 
its for  the  time  the  receiver  held  it,  If  the  plain- 
tiffs, in  the  absence  of  the  receivership,  would 
have  been  entitled  to  recover  mesne  profits 
accruing  during  this  period. 

15.  Where  a  dty  lot  has,  by  lawful  antbority 
and  grant  of  the  municipal  corporation,  been 
permanently  enlarged  by  the  addition  thereto 
and  the  incorporation  therein  of  an  encroach- 
ment upon  a  public  street,  by  which  the  orig- 
inal lot  has  l^en  so  extended  as  to  embrace 
territory  which  was  formerly  a  part  of  such 
street,  the  land  covered  by  the  encroachment 
belongs  to  the  person  holding  the  legal  title  to 
the  lot  as  it  originally  stood,  although  the  en- 
croachment may  have  been  granted  on  the 
application  of  another  person  who  claimed  to 
be  tiie  ownw  of  the  lot.  The  true  owner  o( 
the  lot,  in  an  action  to  recover  the  same  and 
the  encroachment,  is,  upon  establishing  his 
title  to  the  former  and  the  existence  of  the 
latter,  entitled  to  recover  all  the  land  embraced 
within  the  lot  as  enlarged  by  the  encroachment 
and  also  mesne  profits  thereon,  if  sued  for  and 
proved. 

16.  There  was  no  merit  in  the  other  questions 
made  In  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Birror  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Ejectment  by  the  Central  Bailroad  & 
Banking  Company  of  Georgia  against  the 
A.cme  Brewing  Company.  From  a  Judgment 
for  plaintlfl,  defendant  brings  error.  Be- 
veraed. 

Bates  &  Jones  and  Hardeman,  Davis,  Tur- 
ner &  Jones,  for  plaintiff  in  error.  Hall  & 
Wlmberly,  for  defendant  in  error. 

FISH,  J.  Tbe  Central  Ballroad  &  Bank- 
ing Company  brought  an  action  of  ejectment 
against  the  Acme  Brewing  Company  to  re- 
cover "part  of  lot  2  In  block  12  In  the  South* 


woBtem  commons  of  the  dty  of  Macon,  aa 
fnlly  desa'ibed  and  laid  out  by  Augustus 
Schwabb,  city  engineer.  In  tbe  map  and  sur- 
vey made  by  him  of  that  portion  of  the  city 
of  Macon  known  as  the  'Southwestern  Conr- 
mons'  of  said  city;  said  map  being  made  in 
October  and  November,  1851,  and  being  the 
official  map  and  survey  of  that  portion  of  tbe 
city  of  Macon";  the  tract  sued  for  being 
also  described  by  metes  and  bounds,  and 
including  an  encroachment  upon  Hammond 
street,  which  was  one  of  the  boundaries  of 
tbe  same.  There  was  also  a  count  tor  mesne 
profits.  In  addition  to  the  plea  of  not  guilty, 
the  defendant  pleaded  prescriptive  title, 
based  upon  adverse  possession,  under  a  bona 
flde  claim  of  right,  by  It  and  its  predecessors 
la  title,  for  more  than  seven  years,  under 
written  evidence  of  title,  and  also  that  It 
and  its  predecessors  In  title  went  into  posses- 
sion of  the  premises  sued  for  in  good  faith, 
and,  while  in  the  bona  flde  possession  there- 
of, made  permanent  improvements  thereon 
of  the  value  of  $20,000,  and  that  tbe  land, 
Independently  of  these  improvements,  did 
not  exceed  In  value  $300,  and  had  no  rental 
value,  except  such  as  might  be  given  it  by 
reason  of  the  Improvements  thus  placed 
upon  It.  It  prayed  that.  If  its  title  was  held 
not  good,  the  value  of  tbe  Improvements 
should  be  set  oS  against  tbe  value  of  the 
land,  and  that  the  plaintiff  be  required  to 
X>ay  it  the  value  of  these  Improvements. 
Upon  the  trial  tbe  Jury  returned  the  follow- 
ing verdict:  "(1)  We,  the  Jury,  find  for  the 
plaintiff.  (2)  We  find  four  hundred  dollars 
for  land  in  dispute  for  plaintiff.  (3)  We 
find  for  the  plaintiff  fifty  dollars  per  year 
fronr  March  26,  1891,  to  date,  for  rent  (4) 
We  further  find  the  title  to  vest  In  defendant 
when  the  aixive  has  been  compiled  with." 
The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  It  excepted. 
In  addition  to  the  general  grounds  in  tbe 
original  motion  for  a  new  trial,  there  were 
ntmierous  special  grounds  contained  In  an 
amendment  thereto.  The  first  of  these 
special  grounds  alleged  that  tbe  court  erred 
In  admitting  in  evidence  "a  certified  copy 
from  the  record  of  deeds  of  Bibb  superior 
court  of  a  deed  made  by  the  mayor  and 
council  of  the  city  of  Macon,  dated  January 
20,  1854,  to  Thomas  P.  Stubbs,"  to  "lot  of 
land  No.  2  in  block  12,  as  represented  In  the 
plan  of  survey  of  the  Southwest  commons  of 
the  city  of  Macon,"  etc.,  which  deed  closed 
with  the  following  recital:  "In  witness 
whereof,  the  said  party  of  tbe  first  part  hath 
caused  these  presents  to  be  subscribed  by 
the  mayor  of  the  dty  of  Macon,  and  the 
common  seal  of  said  city  to  be  hereunto  af- 
fixed by  the  clerk  of  said  city,  and  these 
presents  to  be  delivered,  the  day  and  year 
first  above  written.  [Signed]  Bd  L.  Stro- 
hecker.  Mayor.  [Seal]  In  presence  of  A. 
K.  Freeman,  C.  O.  W.  8.  WiUiford,  Not 
Pub."  The  motion  for  a  new  trial  states 
that  to  this  certified  copy  "no  seal  was  at- 
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tached,  other  than  the  scroll  after  the  name 
Strohecker,"  and  that  there  were  attached 
thereto  "two  affidavits  not  entitled  in  this 
cause  or  in  any  cause."  One  of  these  affida- 
vits was  made  by  H.  M.  Comer,  dated  May 
20,  1897,  and  recited  "that  he  is  the  presi- 
dent and  one  of  the  receivers  of  the  Central 
Railroad  &  Banking  Company  of  Georgia, 
and  likewise  president  of  the  Central  of 
Georgia  Railway  Company,  and  that  the 
following  described  instrument  [the  original 
deed  of  this  copy]  is  not  In  his  iwssession, 
power,  custody,  or  control,  or  in  the  pos- 
session, power,  custody,  or  control  of  said 
Central  Railroad  &  Banking  Company  of 
Georgia,  or  of  the  Central  of  Georgia  Rail- 
way Company,  and  that  he  believes  said 
original  deed  is  lost  or  destroyed";  that  he 
verily  believes  that  said  orlgnal  deed  was 
at  one  time  in  existence,  and  is  now  lost  or 
destroyed,  and  he  makes  this  affidavit  in  or- 
der that  a- certified  copy  of  said  deed  from 
the  record  may  be  introduced  in  evidence." 
The  other  affidavit,  which  was  dated  the 
lOtb  of  November,  1900,  was  similar  to  this, 
and  was  made  by  John  M.  Egan,  who,  in 
the  affidavit,  described  himself  as  "the  presi- 
dent of  the  Central  of  Georgia  Railway  Com- 
pany, which  has  succeeded  to  the  papers, 
offices,  and  property  of  the  Central  Railroad 
&  Banking  Company  of  Georgia."  The  de- 
fendant objected  to  the  introduction  of  the 
certified  copy  of  the  deed  upon  the  follow- 
ing grounds:  "(1)  That  said  affidavits  that 
they  believed  said  deed  is  lost  is  not  suffi- 
cient proof,  they  not  having  shown  that  it  is 
not  still  in  the  possession  of  Stubbs.  (2) 
That  said  deed,  whilst  it  purports  to  have 
been  made  by  the  mayor  and  council  of  the 
city  of  Macon,  is  not  signed  by  the  mayor 
and  council,  the  corporate  name  of  said  mu- 
nicipal corporation,  but  is  simply  signed,  'E. 
L.  Strohecker,  Mayor.'  (3)  That  there  Is  a 
recitation  in  said  deed  that  it  has  caused  the 
clerk  of  council  to  affix  the  common  seal  of 
said  city  to  the  deed,  while  no  such  seal 
being  in  fact  attached  negatives  the  idea 
that  there  had  ever  been  a  complete  execu- 
cution  and  delivery  thereof.  (4)  That  the 
presumption  Is  that,  if  said  deed  was  ever 
delivered,  it  is  still  in  the  possession  of 
Stubbs,  the  grantee  therein.  (5)  Because  the 
allegation  In  said  declaration  is  that  they 
are  suing  for  lot  two  (2)  in  block  twelve  (12), 
according  to  Schwabb's  map,  and  said  deed 
does  not  sustain  said  allegation;  there  being 
no  reference  whatever  to  Schwabb's  map 
therein."  After  the  admission  of  this  certi- 
fied copy  from  the  record  of  deeds,  the  plain- 
tiff put  up  a  witness  (Pritchard)  who  teatl- 
fled  that  he  was  "the  custodian  of  the  title 
deeds  of  the  plaintiff,"  and  had  been  for  four 
years;  "that  he  had  made  thorough  search 
for  said  deed  among  the  papers,  and  could 
not  find  It";  that  It  was  "not  In  the  posses- 
sion, custody,  or  control  of  the  plaintiff"; 
that  he  believed  "It  has  been  destroyed  or 
lost";    that  he   was   "unable    to   say   that 


[plaintiff]  ever  had  posBesslon  of  W;  that 
he  "bad  not  searched  among  Stubbs'  papers 
for,  nor  called  upon  [his]  executors  for  or 
children  for,  It" 

1.  As  the  plaintiff  claimed  under  Stubbs, 
and  Introduced  a  deed  from  Stubbs  to  the 
Macon  &  Western  Railroad  Company  convey- 
ing the  same  lot  described  in  the  deed  from 
the  city  to  him,  we  do  not  think  there  Is  any 
merit  In  the  objection  that  the  plaintiff  did 
not  show  that  any  search  bad  been  made 
among  Stubbs'  papers  for  the  original  deed 
from  the  city  to  him.  The  presumption  Is 
that,  when  Stubbs  sold  and  conveyed  the  lot 
to  the  Macon  &  Western  Railroad  Company, 
he  turned  over  to  his  vendee  the  deed  which 
he  held  from  the  city  to  the  property;  It  not 
appearing  that  this  deed  embraced  any  other 
land  than  that  In  question.  After  he  fiad 
parted  with  bis  title  to  the  property,  he  was 
no  longer  the  natural  or  proper  custodian  of 
the  deed  under  which  he  tiad  held  that  prop- 
wty  alone. 

2.  The  objection  that  the  seal  of  the  mu- 
nicipal corporation  was  not  attached  to  the 
deed  was  not  meritorious.  It  is  true  that  the 
certified  copy  from  the  record  did  not  show 
an  attempt  to  reproduce  the  seal  of  the  mu- 
nicipal corporation,  probably  for  the  reason 
that  the  clerk  of  the  superior  court,  who  re- 
corded the  original  deed,  could  not  copy  the 
municipal  seal  upon  the  record  of  deeds.  The 
certified  copy  did  show  a  scroll  after  the 
name  of  Strohecker,  the  mayor,  with  the  word 
"Seal"  written  In  It  It  did  appear,  therefore, 
that  some  sort  of  a  seal  was  attached  to  the 
original  deed.  So  the  record  showed  that 
there  was  a  seal  attached  to  the  deed,  but 
failed  to  show  Its  precise  character  or  descrip- 
tion. As  the  deed  purported  to  be  that  of 
the  municipal  corporation,  and  recited  that 
the  grantor,  the  mayor  and  council  of  the  city 
of  Macon,  had  caused  the  common  seal  of  the 
city  of  Macon  to  be  affixed  thereto  by  the 
clerk  of  the  city,  and  as  there  was  therefore 
no  reason  why  Strohecker,  the  mayor  who 
signed  the  deed,  should  attach  his  own  seal  to 
the  Instrument,  we  think  that  it  may  be  fairly 
presumed  that  the  seal  which  was  attached 
to  the  deed  was  the  seal  of  the  municipal 
corporation  wbich  executed  it 

3.  The  objection  that  the  deed  was  signed, 
"Ed  L.  Strohecker,  Mayor,"  Instead  of  being 
signed  with  the  corporate  name  of  the  mu- 
nicipality, was  properly  overruled.  It  was 
held  hi  Mayor,  etc.,  v.  Dasher,  90  Oa.  106, 
16  S.  E.  75:  "By  the  thirty-second  section  of 
the  act  of  December  27,  1847  (Acts  1847,  p. 
42),  the  mayor  and  council  of  the  city  of 
Macon,  as  a  municipal  corporation,  was  In- 
vested with  power  to  sell  any  portion  of  the 
town  common  not  previously  leased  or  sold, 
and  appropriate  the  proceeds  to  the  use  of  the 
city,  and  this  power  was  conferred  without 
any  express  restriction  as  to  the  mode  of  Its 
exercise.  As  an  incident  to  the  power,  the 
coiTJoratlon  could  convey  by  deed  to  the  pur- 
chaser any  portion  of  the  town  common  which 
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tt  contracted  to  sell;  and  a  deed  regnlar  on 
its  face,  executed  by  the  mayor,  attested  by 
tbe  town  derk,  and  sealed  wltb  tbe  corpo- 
rate seal,  would  be  tbe  deed  of  tbe  corporation 
Itself,  executed  not  by  Its  agent  or  attorney 
In  fact,  but  by  its  own  corporate  head  and 
hand,  tbe  mayor;  be  for  this  purpose  not  be- 
ing a  distinct  person,  but  a  part  ot  tbe  cor- 
porate body." 

4.  In  view  of  other  documentary  evidence 
taitroduced  by  tbe  plalntift,  the  objection  to 
tbe  certified  copy  of  the  deed  from  tbe  city 
to  Stnbbs,  upon  the  ground  that  It  did  not  sus- 
tain tbe  allegation  of  the  petition.  In  that  It 
did  not  show  that  tbe  deed  conveyed  lot  2 
in  block  12  "according  to  Scbwabb's  map," 
as  there  was  no  reference  therein  to  such 
map,  was  not  meritorious.  The  plaintiff  sub- 
sequently introduced  a  deed  from  Stubbs  to 
the  Macon  &  Western  Railroad  Company, 
wherein  the  description  of  the  lot  was  tbe 
same,  to  which  deed  this  same  objection  was 
made.  Tbe  plaintifT  introduced  a  certlfled 
copy,  from  the  minutes  of  the  mayor  and 
city  council,  of  an  ordinance  passed  on  De- 
cember'9,  1851,  entitied  "An  ordinance  to  ea- 
tablish  certain  surreyB  of  the  city  lands  made 
by  Augustus  Schwabb^  clyll  engineer,  and  to 
name  certain  streets  in  tbe  dty  of  Macon," 
from  which  it  appeared  that  on  that  date  the 
dty  adopted  "the  plan  of  the  surrey  made  by 
Angustus  Schwabb,  dvil  engineer,  of  the 
Southwest  commons."  The  deed  was  exe- 
cuted In  1854,  and  as  there  was  no  evidence 
whateva  that  tbe  plan  of  the  survey  of  the 
Sontbwesf  commons  had  been  changed  prior 
to  its  execution,  It  is  to  be  presumed  that 
when  It  described  a  lot  in  tbe  Southwest 
commons,  by  its  numbjer  and  tbe  number  of 
the  block  in  which  it  was  located,  it  bad  ref- 
eroice  to  tbe  map  or  plan  of  Schwabb  which 
had  been  previously  adopted  by  tbe  dty. 

6.  Another  ground  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  admitting 
a  map  upon  which  was  inscribed  the  follow- 
ing: "Map  of  city  lots  of  the  Southwestern 
commons  of  the  dty  of  Macon,  laid  ont  at 
the  request  of  his  honor  the  mayor  of  the  city 
of  Macon  in  the  months  of  October  and  No- 
vember, 1851,  by  Augustus  Schwabb,  C.  B." 
In  connection  with  this  map  the  plaintiff  in- 
troduced the  certified  copy  of  the  munidpal 
ordinance  above  referred  to.  Tbe  objections 
urged  to  the  admission  of  this  map  were: 
"(1)  There  is  no  proof  of  the  identification  or 
execution  of  tbe  map;  (2)  that  said  ordinance 
does  not  adopt  any  map  of  Schwabb's,  but 
simply  indorses  a  plan."  In  a  note  to  this 
ground  of  the  motion  the  court  says:  "When 
the  Schwabb  map  was  first  tendered  in  con- 
necti<xi  with  the  ordinance,  the  court  stated 
that  he  would  admit  them  for  the  present 
Thereupon  plaintiff,  to  prove  the  execution  of 
the  map,  introduced  the  testimony  of  H.  M. 
Steele,  which  is  set  forth  in  the  brief  of  evi- 
dence. After  this  testimony  was  Introduced, 
tbe  defendant  made  no  further  motion  to  rule 
the  map  out  on  the  ground  that  Its  execution 


had  not  been  proved,  or  <m  any  groond."  It 
appears  from  the  brief  of  evidence  that  Stede 
testified  that  he  knew  Schwabb  well,  was  ac- 
quainted with  his  handwriting  and  signature, 
and  that  he  recognized  his  drafting,  work,  and 
handwriting  on  tbe  map,  and  that  the  figures 
and  printing  thereon  were  In  Schwabb's  handr 
writing.  We  think  this  testimony  effectually 
removed  any  objection  to  the  map  upon  the 
ground  that  it  had  not  been  identified,  or  its 
execution  proved.  The  second  objection  seems 
a  mere  play  upon  words,  and  is  obviously 
without  merit. 

6.  Tbere  was  no  error  In  excluding  the  tes- 
timony of  a  witness  for  the  defendant  that  its 
possession  of  tbe  land  in  dispute  was  noto- 
rious. Such  a  statement  by  the  witness  was 
a  mere  conduslon  on  his  part,  presumably 
from  facts  and  drcumstances  within  his 
knowledge.  It  would  have  been  prop^  for 
the  witness  to  testify  to  these  facts  and  cbr- 
cumstances,  but  the  conclusion  to  be  drawn 
from  them  was  for  the  jury. 

7.  It  was  error  for  the  court  to  allow  the 
plaintiffs  counsel,  over  the  objection  of  coun- 
sel for  the  defendant,  to  ask  one  of  the  de- 
fendant's witnesses'  what  tbe  land  was  worth 
to  tbe  defendant  for  tbe  purpose  of  extending 
its  building,  as  the  value  of  the  land,  to  be 
determtaied  by  the  jury,  was  Its  market  value, 
and  not  what  it  was  worth  to  the  defendant 
for  a  particular  purpose.  But  as  the  motion 
tor  a  new  trial  falls  to  give  the  answer  of  the 
witness  to  this  question,  we  are  unable  to  say 
whether  or  not  any  testimony  by  the  witness 
upon  this  subject  was  Illegally  admitted. 

8.  In  one  of  tbe  grounds  of  tbe  motion  for 
a  new  trial  a  certain  portion  of  the  charge  ■ 
of  tbe  court  upon  tbe  subject  of  adverse  pos- 
session under  color  of  tiUe  was  alleged  to  be 
erroneous  because  it  contained  an  expression 
of  the  opinion  of  the  court  on  the  evidence. 
In  the  charge  excepted  to,  tbe  court  used  tbe 
following  language:  "•  •  •  Still  the  evi- 
dence of  the  defendant  does  show  that  Troy 
was  in  possession  of  that  property  for  two 
years  without  written  evidence  of  tlUe,  and 
therefore  the  defendant  is  not  protected  under 
this  section  of  tbe  Code,  for  the  reason  that 
bis  possession  was  not  accompanied  by  writ- 
ten evidence  of  titie  during  the  entire  seven 
years  of  the  possession  invoked  in  this  case." 
It  would  be  hard  to  find  in  a  charge  a  more 
direct  expression  of  opinion  upon  the  effect 
of  evidence.  While,  under  the  evidence  in- 
troduced, the  defendant  signally  failed  to  es- 
tablish its  plea  of  seven  years'  adverse  pos- 
session under  color  of  title,  yet,  under  our 
stringent  rule  In  reference  to  the  expression 
of  an  opinion  upon  tbe  evidence  by  the  trial 
judge,  this  portion  of  tbe  court's  charge  was 
clearly  erroneous.    Civ.  Code,  {  4334. 

9.  The  court  erred  in  refusing  to  permit  a 
witness,  under  whose  purchase  and  possession 
of  the  premises  the  defendant  claimed,  to  tes- 
tify whether  be  paid  for  the  land  in  good 
faith  or  not  Hale  v.  Robertson,  100  Oa.  168, 
27  a  B.  837,  and  autborities  cited.    In  tbe 
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ease  dted,  Gblef  Justice  Simmons  said: 
"Wliether  one  has  acted  -In  good  faith  or  not 
is  better  known  to  blmself  than  to  anybody 
else,  and  In  many  cases  the  statement  of  the 
person  whose  conduct  Is  in  question  that  he 
did  so  act  Is  the  only  way  In  which  good  faith 
can  be  proved.  The  objection  sometimes 
made  to  such  testimony  that  it  cannot  be  di- 
rectly contradicted,  and  th&efore  must  be  of 
Uttle  value,  is  one  which  might  properly  be 
urged  to  the  credibility  of  the  testimony,  but 
Is  not  one  which  should  render  It  Incompe- 
tent Of  course,  In  cases  who-e  the  law  con- 
clusively presumes  bad  faith  from  specific 
facts,  such  testimony  would  be  Inadmissible." 
10.  The  defendant  endeavored  to  show  by 
the  testimony  of  W.  H.  Whitehead  and  Thomas 
Troy  that  the  former,  as  the  agent  of  his  wife, 
Mary  E.  Whitehead,  and  Thomas  F.  Thomp- 
son, had  In  1887  sold  the  premises  In  dispute 
to  Troy,  but  not  having  the  back  deeds  there- 
to at  the  time,  had  agreed  with  Troy  that 
If  he  (Whitehead)  succeeded  In  finding  these 
deeds,  be  would  make  to  Troy  a  warranty 
deed  to  the  lot  and,  If  these  deeds  were  not 
found,  he  would  make  Troy  a  quitclaim  there- 
to. Both  Whitehead  and  Troy  testified  that 
at  this  time  Whitehead  gave  to  Troy  some 
sort  of  a  paper  showing  this  agreement;  Troy 
calling  it  a  "receipt"  and  Whitehead  speak- 
ing of  it  as  a  "bond  for  titles."  The  defend- 
ant sought  to  show  by  these  witnesses  that 
this  paper  bad  existed  and  been  lost  and, 
claiming  that  It  had  successfully  done  so, 
sought  to  prove  Its  contents:  but  the  court 
upon  objection  by  the  plalntlft,  rejected  the 
offered  evidence  as  to  its  contents,  and  also 
'  refused  to  allow  Whlt^ead  to  testify  to  Its 
execution  by  Mrs.  Whitehead  and  Thomas  F; 
Thompson.  Grounds  12  to  20,  inclusive,  and 
ground  23  deal  with  errors  alleged  to  have 
been  committed  by  the  court  in  excluding  this 
testimony.  We  are  not  prepared  to  say  that 
the  court,  erred  hi  any  of  the  rulings  here 
complained  of.  The  testimony  of  both  White- 
bead  and  Troy  showed  that  the  back  deeds 
refored  to  not  having  been  found,  a  quit- 
claim was  made  to  Troy.  Therefore,  if  the 
so-called  bond  for  titles  was  really,  as  the 
defendant  claimed,  executed  by  Mrs.  White- 
head and  Thomas  F.  Thompson,  and  deliv- 
ered to  Troy,  it  would  seem  that  Troy,  when 
he  accepted  the  quitclaim  from  them,  would 
naturally  have  returned  this  bond  to  them  or 
to  their  agent  W.  H.  Whitehead.  The  evi- 
dence showed  that  It  was  not  In  the  posses- 
sion of  either  Troy,  Mrs.  Whitehead  or  her 
husband,  W.  H.  Whitehead,  but  it  failed  to 
show  whether  It  was  or  was  not  in  the  pos- 
session of  Thomas  F.  Thompson,  who  would 
have  been  as  proper  and  as  natural  a  cus- 
todian of  this  paper,  after  It  had  become 
functus  oflScio,  as  Mrs.  Whitehead  or  W.  H. 
Whitehead;  and  therefore  we  cannot  say  that 
the  defendant  had  shown  that  this  paper  bad 
been  lost  or  destroyed.  It  Is  true  that  the 
witness  W.  H.  Whitehead  gave  as  a  reason 
for  bis  not  having  called  upon  Thompson  for 


it  that  he  attended  to  bH  of  Thompson's  busi- 
ness, and  could  safely  say  that  Thompson  did 
not  have  the  t)aper,  because  he  knew  that 
Thompson  did  not  have  anything  to  do  with 
it  But  it  appears  from  the'  seventeenth 
ground  of  the  amended  motion  that  the  de- 
fendant offered  to  prove  by  this  same  wit- 
ness that  the  paper  was  executed  by  Thomas 
F.  Thompson  and  Mrs.  Whitehead,  and  that 
if  he  bad  been  permitted  to  do  so,  be  would 
have  so  testified.  If  Thompson  was  one  of 
the  parties  who  executed  this  paper,  we  think 
that,  without  proof  that  It  was  mot  In  bis 
possession,  the  evidence  as  to  Its  loss  or  de- 
struction was  not  sufficient  to  show  that  the 
court  erred  In  rejecting  evidence  as  to  Its  con- 
tents. While  we  think  it  would  have  be«i 
proper  for  the  court  to  permit  the  witness  to 
testify  who  signed  the  paper,  without  going 
Into  Its  contents  or  indicating  its  character, 
preparatory  to  proving  its  loss  or  destruction, 
still,  for  the  reasons  given  above,  we  do  not 
see  how  the  defendant  was  hurt  by  the  ex- 
clusion of  this  evidence. 

11.  In  another  ground  of  the  motion  for  a 
new  trial  It  was  alleged  that  the  court  wred 
in  refusing  to  permit  the  defendant's  witness 
Whitehead  to  testify  that  he,  claiming  under 
a  deed  from  Methven  S.  Thompson  to  Thomas 
F.  Thompson  and  Mary  E.  Whitehead,  exe- 
cuted in  1876,  put  Troy  In  possession  of  the 
land  In  dispute.  There  was  no  error  in  sus- 
taining the  objection  to  this  testimony.  The 
defendant  claimed  under  Troy,  and  sought  to 
show  that  Troy,  from  the  time  that  he  took 
possession  of  the  premises,  hdd  under  color 
of  title.  The  deed  from  Methven  S.  Thomp- 
son to  Thompson  and  Whitehead  was,  so  far 
as  tbe  evidence  shows,  never  In  Troy's  posses- 
sion, and,  as  it  covered  numerous  tracts  of 
land  besides  the  one  Involved  In  this  case,  it 
is  entirely  improbable  that  Troy  ever  had  pos- 
session of  it;  and,  even  if  be  bad  had  It  It 
could  not  have  been  color  of  title  in  him. 
This  deed,  not  having  been  made  to  Troy,  and 
never  having  been  In  his  possession,  could  not 
have  been  color  of  title  in  blm.  Troy  could 
not  have  been  holding  undw  color  of  title 
unless  be  had  some  writing  which  purported 
to  connect  him  with  the  title,  and  which  de- 
fined the  limits  of  hts  claim.  The  mere  fact 
that  those  from  whom  he  purchased  may  have 
had  what  would  have  been  color  of  title  In 
them.  If  they  had  been  in  possession  of  the 
premises,  would  not  show  that  when  he  went 
Into  possession  he  did  so  under  color  of  title. 
When  he  went  into  possession  he  was  not 
holding  for  those  from  whom  he  purchased, 
but  for  himself,— he  was  holding  adversely 
to  them;  and,  unless  he  had  some  writing 
purporting  to  connect  him  with  the  title,  he 
was  not  holding  under  color  of  title,  either  for 
himself  or  for  any  one  else.  The  testimony 
offered  was  utterly  Irrelevant  and  hence  prop- 
erly excluded. 

12.  Complaint  was  made  in  the  motion  for 
a  new  trial  because  a  witness  for  the  plain- 
tllf,  who  testified,  as  an  expert  as  to  tbe 
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eoM  of  th«  improrements  placed  \xpon  tbe 
lot  by  tbe  defendant  and  those  under  whom 
It  held,  after  having  testifled  that  he  did  not 
know  bow  deep  they  carried  the  brick  work, 
was  allowed  to  answer  the  following  ques- 
tion In  reference  to  the  cost  of  tbe  foundation: 
"Could  yon  approximate  it?"  To  which  he 
'  answered:  "Yes,  sir;  foundations  for  boilers 
of  that  character  could  be  built  for  about 
1800."  The  objection  made  to  the  question 
was  that  the  witness,  having  testified  that  tbe 
toundaticHi  was  hidden,  could  not  be  called 
npon  to  fix  Its  value.  Even  granting  that  the 
opinion  of  tbe  witness  as  here  given  was  In- 
admissible, because  he  admitted  that  he  did 
not  know  how  deep  the  foundation  work  ex- 
tended Into  the  earth,  tbe  assignment  of  error 
npon  its  admission  over  tbe  objection  of  the 
defendant  is  without  merit,  as  it  appears 
that  this  same  witness  gave  precisely  the 
same  opinion,  based  upon  a  description  of  the 
fonndatlon,  Including  the  depth  to  which  it 
extended,  given  in  tbe  testimony  of  a  witness 
for  the  defendant 

IS.  At  tbe  close  of  tbe  evidence,  plaintiff's 
counsel  elected  to  take  a  money  verdict  for 
tbe  value  of  tbe  premises  and  tbe  mesne  prof- 
its, to  which  election  defendant's  counsel  ob- 
jected on  the  ground  that  they  were  entitled 
to  baTC  a  verdict  returned  in  accordance  with 
tbe  act  of  1897.  The  defendant  insisted  then 
and  ttarongbout  tbe  whole  of  tbe  trial  that 
tbe  plaintiff  had  no  right  to  elect;  that  tbe 
act  of  1897  applied  to  tbe  case,  and  the  Jury 
should  be  instructed  that,  if  tbey  found  for 
the  plaintiff,  tbey  should  find  tbe  value  of  tbe 
land  Itself,  tbe  amount  of  the  mesne  profits, 
and  the  value  of  tbe  Improvements  placed 
upon  the  premises  by  tbe  defendant  and  those 
under  whom  it  claimed,  so  as  to  give  the  par- 
ties tbe  alternate  rights  provided  for  in  that 
act;  and  that,  in  default  of  either  of  tbe  par- 
ties paying  tbe  other  as  provided  for  In  tbe 
act  the  property  should  be  sold,  and  tbe  pro- 
ceeds divided  pro  rata  between  the  parties  as 
the  act  provides.  "Though  the  defendant  so 
Insisted,  tbe  court  failed  and  refused  to  give 
tbe  Jury  Instructions  to  find  tbe  value  of  the 
Improvements,  or  to  find  that  tbe  plaintiff 
should  have  the  right  to  take  said  property 
on  paying  said  value,  or,  In  default  of  its  so 
doing,  that  the  defendant  should  have  tbe 
right  to  take  said  property,  and  pay  tbe  plains 
tiff  the  value  of  tbe  land  and  the  mesne  prof- 
Its,  and.  on  failure  of  both  to  avail  themselves 
of  said  privilege,  that  said  property  should 
be  sold,  and  the  proceeds  divided  between  the 
parties."  "Instead  of  which,  the  court  char- 
ged the  Jury,  under  tbe  election  made  by  the 
plaintiff  in  the  case,  the  Jury  would  have 
tbe  right,  should  tbe  plaintiff  be  entitled  to 
recover,  to  say  what  tbe  value  of  tbe  land 
was,  and  what  tbe  value  of  tbe  mesne  profits 
are,  and  provide  further  that  npon  defend- 
ant paying  tbe  amount  of  tbe  land  and  mesne 
prodts,  that  tbe  title  to  tbe  lot  should  vest 
In  defendant,  and,  in  the  event  the  defend- 
ant BlHMild  not  be  willing  to  pay  that  amount. 


that  It  should  be  sold,  and  the  amount  de- 
voted to  tbe  payment  of  the  amount  wbicb 
the  plaintiff  recovered  for  the  value  of  tbe 
land  and  the  mesne  profits."  This  ruling  of 
tbe  court  was  alleged  In  tbe  motion  for  a  new 
trial  to  be  erroneous.  We  think  tbe  point 
meritorious.  Under  the  act  of  December  21, 
1897  (^.cts  1897,  p.  79),  tbe  defendant,  as  p 
bona'  fide  purchaser  of  the  premises  in  dis- 
pute, had  tbe  right  to  have  the  Jury,  in  the 
event  that  tbey  found  for  the  plaintiff,  to  find 
the  present  value  of  the  land,  without  tbe 
improvements  placed  thereon  by  tbe  defend- 
ant and  those  under  whom  it  held,  tbe  amount 
of  tbe  mesne  profits,  and  tbe  value  of  these 
Improvements,  so  -that  tbe  parties  could  be 
placed  In  a  position  where  tbey  could  exer- 
cise tbe  alternate  rights  provided  for  by  the 
act  In  this  case,  it  being  admitted  that  the 
value  of  the  improvements  made  by  tbe  de- 
fendant and  those  under  whom  it  claimed  ex- 
ceeded tbe  value  of  tbe  mesne  profits,  tbe 
court  should  have  Instructed  tbe  Jury  that, 
if  they  found  the  plaintiff  was  entitled  to  re- 
cover, tbey  should  find  the  present  value  of 
tbe  land  without  tbe  improvements,  the  value 
of  tbe  mesne  profits,  if  any,  and  tbe  present 
value  of  tbe  Improvements  placed  upon  tbe 
premises  by  tbe  defendant  and  those  under 
whom  It  held.  Upon  such  a  verdict  being 
rendered,  tbe  alternate  rights  provided  for  by 
tbe  act  would  be  as  follows:  First,  tbe  plain- 
tiff would  have  tbe  right  to  recover  the  land 
itself,  upon  payment  to  the  defendant  of  the 
excess  in  value  of  tbe  improvements  over  tbe 
mesne  profits;  second,  upon  tbe  plaintifTs 
failure  to  make  this  Section  within  the  time 
fixed  by  tbe  decree  of  tbe  court,  tbe  defend- 
ant would  have  the  right,  by  paying  to  tbe 
plaintiff  tbe  value  of  the  land  and  the  mesne 
profits,  to  acquire  aU  tbe  plaintiff's  right  and 
title  to  the  premises;  third,  upon  failure  of 
tbe  defendant  to  avail  Itsdf  of  tbis  option 
within  tbe  time  fixed  for  tbis  purpose  by 
tbe  decree  of  the  court,  the  land  should  be 
sold  by  a  commissioner  appointed  by  tbe 
court,  and  tbe  net  proceeds  of  such  sale  di- 
vided between  the  parties,  plaintiff  and  de- 
fendant in  tbe  ratio  of  proportion  that  the 
value  of  tbe  land  bore  to  tbe  amount  by 
which  tbe  value  of  tbe  improvements  exceed- 
ed tbe  value  of  the  mesne  profits.  The  plain- 
tiff had  no  right  to  elect  to  take  a  verdict 
for  the  value  (^  the  premises  in  dispute  and 
the  mesne  profits.  No  such  election  is  pro- 
vided for  by  tbe  act  in  question.  The  time 
for  making  an  election  does  not  arrive  until 
after  the  verdict  is  rendered  and  tbe  decree 
of  the  court  has  been  entered.  StiU,  if  tbe 
plaintiff  had  simply  announced  that,  in  tbe 
event  tbe  Jury  should  find  in  Its  favor,  It 
would  decline  to  take  the  property  upon  tbe 
conditions  prescribed  by  the  act,  there  would 
have  been  no  impropriety  In  Its  doing  so. 
Tbis  would  simply  have  amounted  to  a  re- 
fusal In  advance  to  exercise  tbe  optlMi  to 
which  It  would  be  entitled  under  the  pro- 
visions of  tbe  act    But  it  could  not  deprlva 
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the  defendant  of  tbe  choice  which  would  then 
have  been  left  to  It,— to  either  take  the  prop- 
erty upon  paying  to  the  plalntltt  the  value 
of  the  land  and  the  mesne  profits,  or  to  have 
the  premises  sold  by  a  commissioner  appoint- 
ed by  the  court,  and  the  net  proceeds  of  such 
sale  distributed  between  Itself  and  tbe  plain- 
tiff In  the  proportions  prescribed  by  the  act. 
The  error  committed  by  the  court  was  In 
assuming  that  the  plaintiff,  if  entitled  to  re- 
cover, had  the  right,  in  any  event,  to  re- 
cover in  money  the  full  value  of  the  land, 
without  tbe  improvements,  and  the  full  value 
of  the  mesne  profits.  It  had  no  right  to  such 
a  recovery,  because,  by  waiving  Its  own  op- 
tion to  take  the  land  upon  the  conditions  pre- 
scribed by  the  statute,  it  could  not  deprive 
the  defendant  of  Its  right  to  also  decline  to 
take  the  premises  upon  the  terms  provided 
by  the  law,  and  to  stand  upon  its  right,  un- 
der such  cb'cumstanccs,  to  have  the  land  sold 
by  a  commissioner,  and  the  net  proceeds  ap- 
portioned between  the  plaintiff  and  itself  as 
tbe  statute  prescribes. 

14.  It  was  alleged  in  the  motion  that  the 
court  erred  in  charging  the  jury  that,  if  the 
plaintiff  was  entitled  to  recover,  it  was  en- 
titled to  recover  mesne  proAts  for  four  years 
prior  to  tbe  bringing  of  the  suit  The  error 
assigned  Is  that  this  charge  authorized  the 
jury  to  find  mesne  profits  during- tbe  period 
of  time  while  a  receiver  of  the  court  held 
possession  of  the  premises,  and  before  tbe 
defendant  went  into  possession.  It  appears 
from  the  evidence  that  one  of  tbe  defendant's 
predecessors  in  title  was  the  Macon  Brewing 
Company;  that  It  became  insolvent,  and  Its 
property  was  placed  in  the  hands  of  a  re- 
ceiver, who  took  possession  of  and  held  the 
land  in  controversy  as  the  property  of  that 
company.  As  the  defendant  claimed  under 
the  Macon  Brewing  Company,  and  relied  up- 
on its  possession  under  color  of  title,  and 
also  claimed  that  in  the  event  the  plaintiff 
recovered.  It  was  entitled  to  credit  for  all  the 
Improvements  placed  upon  the  land  by  itself 
and  those  under  whom  it  held,  Including  im- 
provements erected  thereon  by  this  brewing 
company.  It  was  properly  chargeable  with 
mesne  profits  which  accrued  during  the  time 
this  company  held  possession.  Mills  v.  Geer, 
111  Ga.  276,  36  S.  E.  673,  52  L.  R.  A.  934. 
The  receiver  took  possession  of  and  held  the 
premises  as  the  property  of  the  Macon  Brew- 
ing Company,  and,  relatively  to  the  plaintiff, 
his  possession  was  but  a  continuance  of  the 
possession  of  that  company.  It  is  true  that  in 
one  sense,  his  possession  was  the  possession  of 
the  court;  but  the  court,  through  him  as  its 
officer,  held  the  property  as  the  property  of 
the  Macon  Brewing  Company,  and  admin- 
istered It  as  such,  applying  the  proceeds  real- 
ized from  its  sale  to  the  debts  of  that  corpo- 
ration. When  tbe  defendant  by  its  pleas, 
went  beyond  the  possession  of  the  receiver, 
and  claimed  credit  for  the  Improvements  pla- 
ced upon  the  land  by  the  Macon  Brewing 
Company,  -it  became  liable  for  mesne  profits 


which  accrued  during  the  time  fbat  this  brevr- 
lug  company  and  tbe  receiver,  whose  possea- 
slon  was  acquired  under  the  title  claimed  by 
that  company,  held  the  property.  Tbe  Ma- 
con Brewing  Company  was  responsible  to  the 
plaintiff  for  the  possession  of  the  property  by 
the  receiver.  If  It  bad  kept  Its  hands  off  the 
property,  the  receiver  would  never  have  been 
placied  In  possession  of  the  same,  and  it  would 
be  unjust  to  the  owner  of  the  land  to  allow 
the  defendant  to  set  up  and  obtain  credit  for 
the  improvements  made  by  the  Macon  Brew- 
ing Company,  without  being  chargeable  with 
the  mesne  profits  during  the  time  that  tbe 
receiver  of  such  company  held  possession  of 
the  premises. 

16.  The  plaintiff  sued  for  the  recovery  of 
tbe  lot  in  dispute,  as  described  In  its  deed, 
and  an  encroachment  extending  therefrom  in- 
to Hammond  street  One  question  made  by 
tbe  motion  for  a  new  trial,  which  appears  in 
several  grounds  thereof,  was  whether  or  not 
the  plaintiff  was  entitled.  If  It  recovered  at 
all,  to  recover  this  encroachment  and  mesne 
profits  upon  the  same.  We  have  not  been 
able  to  ascertain  from  tbe  testimony  in  the 
record  bow,  by  whom,  or  to  whom  this  en- 
croachment was  granted.  The  evidence  shows  ' 
that  the  origbial  lot  had  been  enlarged  by 
the  addition  thereto  of  this  encroachment  up- 
on the  original  street  Presumably,  it  was 
granted  by  the  municipal  corporation,  and  it 
may  perhaps  be  Inferred  from  tbe  testimony 
that  it  was  granted  upon  the  application  of 
one  of  tbe  defendant's  predecessors  In  title. 
The  plaintiff  in  error  contends  that  the  plain- 
tiff below  showed  neither  title  to  nor  posses- 
sion of,  this  encroachment  and  therefore  was 
not  entitled  to  recover  the  strip  of  land  em- 
braced in  it,  nor  mesne  profits  upon  the  same. 
We  apprehend  that  tbe  encroachment  was 
granted,  not  to  a  particular  individual  or  cor- 
poration, but  to  the  owner  of  a  particular 
lot  If,  as  a  matter  of  fact  It  was  granted 
upon  the  application  of  a  person  or  corpora- 
tion not  the  owner  of  the  lot  the  municipal 
authorities,  in  making  the  grant  must  have 
acted  upon  the  representation  and  under  tbe 
belief  that  the  applicant  was  the  owner;  for 
it  is  inconceivable  that  they  would  grant  to 
one  person  the  right  to  have,  possess,  and  oc- 
cupy, as  an  encroachment  upon  a  public 
street  a  strip  of  land  extendUig  from  tbe 
street  boundary  of  the  lot  of  another  person 
Into  tbe  street  immediately  in  front  of  such 
lot  We  can  safely  assume  that  the  encroach- 
ment was  granted  as  appurtenant  to  the  lot 
It  was  added  to  the  same,  and  became  a  part 
thereof,  and  necessarily  followed  the  owner- 
ship and  title  of  the  lot  It  would  be  very 
strange,  indfeed,  and  as  unjust  as  strange.  If 
one  person  could,  without  the  consent  of  tbe 
owner,  take  possession  of  a  city  lot  belonging 
to  another,  and,  after  doing  so,  obtain  frona 
tbe  municipality  an  encroachment  from  such 
lot  into  the  street  upon  which  It  fronted,  erect 
a  building  partly  upon  the  original  lot  and 
partly  upon  aoch  encroachment  aa  appeara 
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to  hare  been  done  In  tbia  case,  and  then, 
when  the  true  owner  sought  to  recover  hia 
land,  could  hold  the  strip  of  land  embraced 
In  the  encroachment,  together  with  the  portion 
«f  the  structure  which  had  been  erected  there- 
od;  thus  completely  cutting  the  lot  off  from 
the  street,  and  greatly  reducing  its  value.  If 
the  plaintiff  was  entitled  to  recover  the  orig- 
inal lot.  It  bad  the  right  to  recover  the  en- 
croachment which  had  been  added  thereto  and 
become  a  part  thereof,  and  to  recover  mesne 
profits  on  the  lot  as  It  stood  after  being  so  en- 
larged. 

IS.  We  find  none  of  the  other  rulings  or 
testmctions  complained  of  erroneous,  and  the 
questions  raised  by  the  grounds  of  the  motion 
dealing  with  the  same  are  not  of  sufficient  Im- 
portance to  require  any  discussion. 

Judgment  reversed.  All  the  Justlcea  con- 
enrring,  except  LBWIS.  J.,  absent  on  account 
of  sickne^ 


imaa.  (3S) 

SOTTTHBHN  RT.  CO.  y.  ALLISON. 
(Supreme   Court  of   Georgia.     June  7,   1902.) 

CAHRIKKS— FAILCRB   TO    DELIVER   FRKIGHT— 
EVIDENCE— INSTRUCTIONS. 

1.  lo  an  action  against  a  railway  company 
for  damages  tor  its  failore  to  transport  and 
deliver  goods  turned  over  to  it  for  that  pur- 
pose, it  was  not  erroneous  to  allow  plaintiff 
to  testify  that  he  had  never  been  paid  for 
snch  goods. 

2.  The  declaratioua  of  the  agent  as  to  the 
business  transacted  by  him  are  not  admissible 
against  hia  principal  unless  they  were  a  part 
of  the  negotiation,  and  constituting  the  res 
gestxe,  or  else  the  agent  be  dead. 

3.  Waybills  made  out  by  a  railway  company, 
hdnf  declarations  iu  its  own  favor,  are  not 
admissible  in  its  behalf. 

4.  There  was  uo  ei-ror  In  refusing  to  give  the 
last  clause  of  the  request  to  charge,  referred 
to  in  the  eleventh  ground  of  the  motion  for  a 
new  trial. 

5.  The  evidence  failed  to  show  that  the  cot- 
ton, for  the  loss  of  which  the  action  was 
brought,  was  delivered  to  the  defendant  com- 
pany, and  for  this  reason  a  new  trial  shoald 
nave  been  granted. 

(Syllabus  by  the  Court.) 

Blrror  from  superior  cburt  Franklin  coun- 
ty;  A.  B.  Russell,  Judge. 

Action  by  T.  F.  Allison  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

A.  O.  &  J.  B.  McGurry,  for  plaintiff  in 
error.    J.  H.  Skelton,  for  defendant  in  error. 

FISH,  3.  T.  F.  Allison  sued  the  Southern 
Railway  Company  for  damages  alleged  to 
have  been  sustained  by  him  on  account  of 
the  failure  of  the  defendant  to  transport  and 
deliver  two  bales  of  cotton  delivered  to  it 
for  that  purpose  by  the  plaintiff.  Defendant 
denied  receiving  the  cotton  sued  for.  Upon 
the  trial  there  was  a  verdict  for  the  plaintiff. 
Defendant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  It  excepted. 

1.  One  of  the  grounds  of  the  motion  was 
that  the  court  erred  In  i)ermittlng  the  plain- 
tiff, over  the  defendant's  objection,  to  testi- 


fy; "I  have  never  been  paid  for  the  cot- 
ton." Tbe  objection  made  was  that  the  tea- 
tlmony  was  Irrelevant.  This  ground  is  with- 
out merit  It  was  relevant  for  plaintiff,  if 
he  delivered  the  cotton  to  defendant  for  ship- 
ment, and  It  bad  failed  to  transport  and 
deliver  the  same  to  the  consignee,  to  show 
that  plaintiff  had  not  been  paid  for  it,  either 
by  defendant  or  the  consignee. 

2.  Another  ground  of  the  motion  was  that 
the  court  erred  in  permitting  the  plaintiff, 
over  the  objection  of  the  defendant,  to  tes- 
tify as  follows:  "Some  two  or  three  weeks 
after  the  shipment,  I  had  a  conversation  with 
O.  L.  Moore,  the  defendant's  agent,  and  he 
told  me  he  did  not  ship  the  two  bales  I  was 
claiming  to  have  delivered,  numbers  490  and 
492.  Said  that  he  shipped  and  delivered  43 
bales,  all  the  cotton  the  bill  of  lading  cover- 
ed.'* The  objection  made  to  the  admissibility 
of  this  testimony  was  "that  the  declarations 
were  not  made  dum  fervit  opus,  but  after 
the  transaction  to  which  they  related  was 
over."  It  Is  difficult  to  see  bow  tbe  defend- 
ant was. hurt  by  the  admission  of  this  testi- 
mony. If  tbe  agent  meant  by  his  statement 
that  he  had  never  received  the  two  bales  of 
cotton,  then  this  testimony  was  in  favor  of 
the  defendant  If,  however,  by  stressing  the 
word  "ship,"  it  was  sought  to  show  that  the 
agent  had  received  the  cotton  but  had  not 
shipped  it,  then  the  objection  made  to  the 
declarations  of  the  agent  should  have  been 
sustained,  under  tbe  rule  that  "the  declara- 
tions of  the  agent  as  to  the  business  trans- 
acted by  bim  are  not  admissible  against  bis 
principal  unless  they  were  a  part  of  the 
negotiation,  and  constituting  the  res  gestse 
or  else  the  agent  be  dead."  Civ.  Code,  { 
3034;  Hematite  Mln.  Co.  v.  East  Tennessee, 
V.  &  6.  Ry.  Co.,  92  6a.  268,  18  S.  E.  24. 

8.  Another  ruling  of  tbe  court  complained 
of  in  the  motion  was  the  refusal  to  permit 
defendant  to  put  in  evidence  copies  of  cer- 
tain waybills,  which  were  admitted  by  the 
plaintiff  to  be  true  copies  of  tbe  originals. 
These  waybills  related  to  the  lot  of  cotton 
In  controversy,  and  in  which  plaintiff  claim- 
ed there  were  two  bales  short  There  was 
no  error  In  excluding  them,  as  they  simply 
amounted  to  declarations  of  tbe  defendant 
In  its  own  favor. 

4.  Tbe  defendant  requested  the  court,  In 
writing,  to  charge  the  Jury  as  follows:  "If 
yon  believe  that  the  agent  Moore,  under  In- 
structions from  plaintiff  or  bis  agent  S.  C. 
Knox,  issued  the  bill  of  lading  to  J.  H. 
Sloan,  as. consignee,  order  notify  O.  H.  Mc- 
Fadden  Sc  Co.,  for  43  bales  of  cotton,  and 
said  43  bales  of  cotton  were  delivered  to 
tbe  consignee,  and  there  was  no  other  no- 
tification to  defendant  or  request  of  the 
agent  to  ship  any  other  cotton  of  the  S.  O. 
P.  mark,  then  the  plaintiff  cannot  recover, 
even  though  you  believe  that  said  Enox,  at 
the  time  the  bill  of  lading  was  issued,  asked 
for,  or  put  on  a  paper  handed  to  the  agent 
Moore,  a  memorandum  for  a  bill  of  lading 
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(or  46  bales  of  salA  S.  O.  P.  cotton."  The 
court  cbarged  all  of  this  request  except  thla 
part  of  It,  via:  "Even  though  you  beliere 
that  said  Knox,  at  the  time  the  bill  of  lad- 
ing was  issued,  asked  for,  or  put  on  a  paper 
banded  to  the  agent,  Moore,  a  memorandum 
for  a  bill  of  lading  for  45  bales  of  said  8. 
O.  P.  cotton."  Defendant  complained  that 
the  court  erred  In  not  giving  In  charge  the 
entire  reauest.  We  do  not  think  bo.  The 
plaintiff's  contention  was  that  ho  had  deliv- 
ered 43  bales  of  cotton,  marked  "8.  O.  P.," 
to  the  defendant  at  Lavonla,  to  be  shipped 
to  McFadden  &  Co.  at  West  Point,  Va.,  while 
the  defendant  contended  that  only  43  bales 
bad  beai  delivered  to  it  The  question  at  Is- 
sue was  how  many  bales  had  been  delivered 
by  plaintiff  to  the  defendant,  and  not  how 
many  plaintiff  had  requested  defendant's 
agent  to  put  In  the  bill  of  lading,  and  such  a 
request,  if  made,  was  only  relevant  In  so 
far  as  It  might  shed  light  upon  the  ques- 
tion as  to  tbe  number  of  bales  delivered.  It 
45  bales  w&re  delivered,  and  defendant  gave 
a  biU  of  lading  for  only  43,  it  would  never- 
theless be  liable  for  45.  Or  If  it  gave  a  bill 
of  lading  for  45,  and  only  received  43,  It 
would  be  liable  for  only  the  number  received. 
The  request  to  charge  as  a  whole  was  not  ap- 
propriate, and  was  too  favorable  to  the  de- 
fendant, In  that  it  was  susceptible  of  the 
construction  that  If  defendant,  under  plain- 
tiff's Instructions,  Issued  a  bill  of  lading  for 
43  bales  of  cotton,  and  these  were  delivered 
to  the  consignee,  the  defendant  would  not 
be  liable  although  it  had  received  for  ship- 
ment 45  bales  of  cotton,  all  of  which  plain- 
tiff intended  should  be  Included  In  the  bill  of 
lading  and  shipped. 

5.  After  a  careful  study  <rf  the  evidence, 
we  conclude  that  It  was  not  sufficient  to  au- 
thorize a  verdict  for  the  plaintiff,  and  that  the 
court,  for  this  reason,  should  have  granted 
a  new  trial.  The  defendant  admitted  that 
43  bales  of  the  lot  of  cotton  in  question  were 
delivered  to  it  There  was  no  dispute  as  to 
them.  The  evidence  failed  to  show  the  de- 
livery to  the  defendant  of  more  than  43 
bales.  The  agent  of  the  plaintiff  testified 
that  he  weighed  and  marked  45  bales  of  this 
lot  in  the  cotton  yard  of  the  plaintiff,  about 
100  yards  from  the  defendant's  depot  in 
Lavonla,  and  had  It  carried  on  a  dray  to  de- 
fendant's depot  platform;  that  he  did  not 
accompany  the  dray  to  the  depot,  but  ordered 
the  cotton  placed  on  the  dray,  and  saw  the 
dray  go  and  return  each  time;  that  he  did 
not  know  how  many  loads  were  carried,  nor 
how  many  bales  at  each  load,  nor  did  he  ex- 
amine the  cotton  after  It  was  placed  on  tte 
depot  platform.  The  drayman  was  not 
sworn  as  a  witness,  and  there  was  no  other 
evidence  introduced  tending  to  show  that 
more  than  43  bales  had  been  delivered  to  the 
defendant 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J,  absent  on  account 
of  sickness. 


(UBO*.  6U) 

ORBW  et  aL  T.  HUTOHESON. 
(Supreme  Court  of  Georgia.     June  7,   1902.) 

DIVORCB^ALiIHONY— ACTION  ON  BONI>-UA- 
BILITY  OF  PAKTIHJS. 

1.  A  money  judgment  for  pei'manent  ali- 
mony in  favor  of  a  wife  against  her  husband, 
payable  in  monthly  instaliments,  beginulog 
after  the  expiration  of  five  years  from  the  date 
of  their  marriage,  does  not  bar  an  action  by 
her,  against  him  and  a  surety,  upon  a  bond 
given   under  section   888  of   the  Penal   Code. 

2.  The  liability  of  the  principal  obligor  and 
his  surety  on  such  a  bond  is  not  affected  by 
wrongful  conduct  on  the  part  of  the  wife  after 
the  marriage;  the  husband  being  bouud  to 
maintain  and  snpiMrt  her  and  her  offspring, 
during  the  period  fixed  by  the  bond,  without 
reference  to  her  behavior.  It  was  in  the 
present  case  proper  for  the  trial  judge,  ex 
mero  motu,  to  decline  to  allow  the  defendants 
to  sustain  by  proof  a  defense  based  upon  al- 
leged misconduct  on  the  part  of  the  wife. 
Per  Little,  Fish,  and  Cobb,  JJ. 

3.  The  plaintiff  in  an  action  upon  such  a 
bond  is  not  entitled  to  recover  an  amount 
greater  than  that  which  would  have  been  siiffl- 
deut  to  adequately  support  the  wife  and  her 
offspring,  if  any,  for  the  period  or  periods 
elapsing,  before  the  bringing  of  the  suit,  during 
which  support  was  withheld.  Per  Simmons, 
O.  J.,  Lumpkin,  P.  J.,  and  LItUe,  J. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty;   O.  G.  Janes,  Judge. 

Action  by  T.  A.  Hutcheson,  ordinary, 
against  S.  V.  Crew  and  others.  Judgment 
for  plaintiff.  Defendanto  bring  oror.  Re- 
versed. 

W.  R.  Hutcheson  and  E.  S.  &  O.  D,  Grif- 
flth,  for  plaintiffs  In  error.  Edwards  &  Ault; 
for  defendant  In  error. 


LITTLE,  J.  Thomas  A.  Hutcheson  as  or- 
dinary of  Haralson  county,  brought  an  ac- 
tion for  the  use  of  Cora  Delia  Crew,  "for- 
merly DeUa  Bhelnutt,"  against  S.  F.  Crew 
as  principal,  and  M.  J.  Crew  as  surety,  upon 
a  bond  In  the  sum  of  $750,  which  they,  In 
pursuance  of  a  requirement  made  under  sec- 
tion 388  of  the  Penal  Code,  had  executed  on 
the  17th  day  of  Atigust  1895.  This  bond 
was  made  payable  to  J.  W.  Kell^,  ordinary 
of  said  county,  and  his  successors  in  office, 
and  Its  condition  was  that  "the  said  S.  F. 
Crew  shall  maintain  and  support  the  said 
female,  the  said  Delia,  and  her  child  or  chil- 
dren. If  any,  for  the  period  of  five  years." 

The  petition  alleges  that  she  and  8.  F. 
Crew  were  married  on  the  day  last  mention- 
ed, and  the  fourth  paragraph  thereof  reads 
as  follows: 

"Your  petitioner  further  shows  that  the 
said  8.  F.  and  Delia  lived  together  as  naan 
and  wife  from  the  time  of  their  marriage, 
as  aforesaid,  until  the  first  of  August  1897, 
when  the  said  Delia  was  compelled  to  flee 
from  the  borne  of  the  mother  of  the  said  S. 
F.  by  reason  [of]  the  Inhuman  and  cruel 
treatment  of  the  said  Delia  by  the  said  S. 
F.  Crew.    The  said  8.  F.  Crew  refused  to 

f  S,  Sea  Butarda,  vol.  1^  Cent  Dls-  I  ST. 
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rapport  and  maintain  tbe  raM  Delia  as  his 
wite,  and  compelled  her  to  work  and  rap- 
port herself  at  the  home  of  his  mother,  the 
said  M.  J.  Crew.  He  cnrsed  and  abused  her, 
and  procured  his  mother,  the  said  M.  J.,  to 
do  the  same,  and,  as  above  stated,  sh^  was 
compelled  to  flee  to  the  home  of  relatlTos  for 
protection  and  support" 

The  flfth  paragraph  of  the  petition  contains 
an  averment  that  the  defendants  are  Indebted 
to  the  plaintiff,  "for  the  use  of  the  said  Cora 
Delia  Crew,  •  •  •  the  sum  of  six  hun- 
dred dollars  for  her  said  support  and  main- 
tenance for  the  period  of  five  years  from  the 
date  of  said  marriage  to  the  present  date," 
and  prays  for  a  Judgment  In  that  sum.  There 
iB  in  the  petition  no  allegation  of  the  exist- 
ence of  a  child  at  the  time  of  the  bringing 
of  the  action.  The  petition  was  filed  about 
four  years  after  the  marriage,  and  appar- 
ently It  was  the  Idea  of  the  pleader  that  the 
defendants  were,  under  the  bond  for  $750 
coveting  a  period  of  five  years,  chargeable 
at  the  rate  of  $150  per  annum,  thus  mak- 
ing $600  for  the  four  years  Indicated. 

The  fourth  and  fifth  paragraphs  of  the  de- 
fendants' answer  are  as  follows: 

"Par.  4.  Plaintiff  C.  D.  Crew  and  the  deft 
S.  F.  Orerw  Uved  togethtf  as  man  and  wife 
until  the  time  alleged  In  this  paragraph; 
all  of  the  bfilance  of  the  4th  paragraph  ts 
every  worA  untrue. 

"Par.  5.  The  flfth  paragraph  is  untrue, 
Defts.  are  not  Indebted  to  said  usee  one 
cent  whatever  for  support  She  was  well 
supported  and  cared  for  while  she  remained 
at  the  home  of  said  deft  M.  J.  Crew,  and 
she  left  said  home  of  her  own  accord,  with- 
out any  wrong  treatment  from  these  defend- 
ants whatever.  Defts.  believe,  and  charge 
from  what  they  have  since  learned,  that  said 
usee  was  persuaded  by  her  mother  and  oth- 
ers to  leave  deft  S.  F.  C^-ew  and  sue  him 
on  the  bond  now  sued  on.  Defendant  fur- 
ther says  that  he  at  all  times  treated  her 
as  well  as  he  was  able,  and  at  no  time  did 
he  give  her  any  cause  to  leave  him,  and  stay 
as  she  has,  and  at  one  time  after  she  left 
he  went  to  TorkvlUe,  In  Paulding  county,  to 
get  her  to  return  home,  and  she  refused  to 
see  him  at  all,  her  sister  stating  to  deft 
that  she  would  not  return.  Deft  also  wrote 
two  letters  to  said  usee  to  return,  and  she 
refused  to  return.  Defts.  therefore  ask  to 
be  discharged,  with  their  reasonable  costs." 

The  case  was  called  for  trial  on  the  20th 
day  of  July,  1901.  After  the  parties  had 
announced  "Ready,"  and  a  Jury  had  been 
stricken,  the  defendants  filed  an  amendment 
to  their  answer,  in  which  they  set  up,  in 
•obstance,  the  following  facts:  On  the  19th 
day  of  July,  1901,  the  plalntUTs  usee  upon 
a  suit  for  divorce  and  permanent  alimony, 
which  she  had  previously  instituted  against 
S.  F.  Crew,  obtained  a  second  verdict  grant- 
ing her  a  total  divorce.  This  verdict  also 
embraced  a  finding  In  favor  of  the  plalntlfC 
to.  that  suit  for  "the  sum  of  $8.00  per  month 


as  permanent  alimony,  to  be  paid  as  follows: 
$6.00  on  the  Ist  of  each  month  during  her 
single  life,  beginning  Ist  day  of  August 
1901."  A  Judgment  in  accord  with  this  ver- 
dict was  duly  entered  July  20,  1901.  After 
setting  forth  these  facts,  It  was  In  the 
amendment  alleged  that  inasmuch  as  the 
suit  for  i)ermanent  alimony  and  the  actlou 
on  the  bond  In  this  case  were  "for  one  and 
the  same  thing,  both  being  for  support  and 
maintenance  of  the  said  usee  Cora  V.,"  and 
she  had  "elected  to  proceed  with  said  appli- 
cation for  permanent  alimony,  instead  of  in- 
sisting on  her  rights,  if  any  she  had,  under 
the  bond  sued  on  In  this  case,"  the  right 
of  the  plaintiff  to  recover  therein  had  become 
barred,  and  accordingly  the  present  action 
should  abate,  for  otherwise  there  would  be 
two  Judgments  in  favor  of  the  plaintiff's 
usee  uiwn  one  and  the  same  cause  of  ac- 
tion. It  appears  that  this  amendment  was 
not  only  offered,  but  actually  filed,  in  the 
office  of  the  clerk;  and  the  court  on  motion 
of  plaintiff's  counsel,  passed  an  order  strik- 
ing the  same.  The  case  then  proceeded  to 
trial.  The  plaintiff  put  In  evidence  the  bond 
sued  on,  but  offered  no  testimony.  There 
was  an  admission  by  the  defendants  that 
after  the  separation,  the  husband  contribut- 
ed nothing  to  the  wife's  support  The  court,' 
of  its  own  motion,  refused  to  allow  the  de- 
fendants to  introduce  any  evidence  to  sustain 
their  original  answer,  and  directed  a  verdict 
for  the  plaintiff  for  $600.  To  all  of  the  rul- 
ings indicated  above,  the  defendants  ex- 
cepted. 

1.  As  will  have  been  observed,  the  mar- 
riage took  place  on  the  17th  day  of  August 
1895.  The  period  of  five  years  covered  by 
the  bond  therefore  expired  on  the  17th  day 
of  August  1900.  The  Judgment  requiring 
S.  F.  Crew  to  pay  permanent  alimony  to 
Mrs.  Cora  D.  Crew  at  the  rate  of  $6  per 
month  expressly  postponed  the  beginning  of 
the  monthly  payments  until  the  1st  day  of 
August  1901.  Accordingly,  It  is  obvious 
that  the  period  during  which  it  was  con- 
templated that  the  wife  should  be  supported 
by  these  payments  embraced  no  part  of  the 
period  as  to  which  the  bond  was  operative. 
While  It  Is  true  that  the  suit  for  permanent 
alimony  was  begun  before  the  five  years  ex- 
pired. It  Is  to  be  noted  that  the  defendants 
to  the  action  on  the  bond  did  not  set  up  as  a 
defense  thereto  the  pendency  of  the  pro- 
ceeding for  permanent  alimony.  Had  they 
done  this,  an  altogether  different  question 
wonld  have  been  presented.  As  the  present 
case  stood  when  the  amendment  to  the  de- 
fendants' answer  was  actually  filed,  not  on- 
ly had  a  Judgment  already  been  rendered  for 
permanent  alimony,  but  the  same,  on  Its 
face,  showed  that  It  gave  to  Mrs.  Cora  D. 
Crew' no  recovery  whatever  for  that  period 
of  time  during  which  the  bond  entitied  her 
to  demand  a  support  from  8.  F.  Crew.  It 
Is  therefore  clear,  we  all  think,  Oiat  the 
amendment  set  up  no  good  defense,  and  that 
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the  conrt  did  right  bi  striking  it  oa  motion 
of  the  plaintiff's  counseL 

Z  In  the  case  of  Duke  t.  Brown,  113  6a. 
810.  88  S.  B.  764.  thU  conrt  held:  "The 
undertaking  of  the  principal  obligor  and  the 
securities  In  snch  a  bond  is  not  at  all  de- 
pendent upon  the  conduct  of  the  female  after 
the  marriage.  He  must  maintain  and  sup- 
port ber  and  her  offspring,  for  the  period 
fixed  in  the  bond,  without  reference  to  her 
conduct"  Three  of  us  still  adhere  to  the 
view  then  entertained  as  to  this  point  It 
appears  from  the  record  now  before  us  that 
the  defendants  In  their  answer  set  up,  as  a 
defense,  alleged  misconduct  on  the  part  of 
the  wife.  This  defense  was  not  challenged 
either  by  demurrer  or  by  a  motion  to  strike 
the  same,  bnt  at  the  trial  the  court  of  its 
own  motion,  declined  to  allow  the  defendants 
to  introduce  any  evidence  in  support  thereof. 
In  pursuing  this  course  his  honor  below  was 
evidently  endeavoring  to  follow  the  ruling 
made  by  this  court  In  the  case  Just  cited, 
and  a  majority  of  ns  think  that  tUs  was 
eminently  proper.  In  support  of  this  view, 
it  is  only  necessary  to  refer  to  what  is  said 
with  respect  to  this  question  of  practice  in 
the  opinion  filed  In  the  present  case  by  Mr. 
Justice  COBB. 

8.  It  only  remains  for  the  writer  to  briefly 
discuss  the  question  dealt  with  In  the  third 
headnote.  Did  the  facts  appearing  warrant 
the  direction  of  a  verdict  for  $600,  the  full 
amount  for  which  the  plaintiff  sued?  This 
action  of  the  court  was  doubtless  predicated 
upon  the  ruling  in  Duke  v.  Brown  that:  "In 
such  a  suit  if  it  be  shown  that  there  has 
been  a  breach  of  the  bond,  the  recovery 
shall  be  for  the  full  amount  stated  in  the 
bond,  and  the  'Judgment  shall  remain  open 
and  be  subject  to  be  appropriated'  by  the 
ordinary  from  time  to  time  as  the  situation 
and  exigencies'  of  the  wife  and  her  offspring 
may  require."  Of  course,  if  the  court  could 
properly  dhrect  a  verdict  for  $750,  the  amount 
named  in  a  t)ond  of  this  character,  when  the 
petition  prayed  for  a  recovery  of  that  amount 
it  was  not  as  to  the  defendants  in  the 
present  case,  harmful  error  to  direct  a  ver- 
dict for  the  smaller  amount  of  $600,  which 
was  all  the  plaintiff  claimed.  A  majority  of 
ns  are,  however,  now  satisfied  that  the  rul- 
ing last  above  quoted  was  not  well  consid- 
ered, and  should  not  be  followed.  The  con- 
clusion that,  in  an  action  of  the  present 
nature,  any  breach  of  the  bond  wonld  author- 
ize a  recovery  of  the  fnll  amount  therein 
named,  was  reached  by  analogizing  the  pro- 
visions of  sections  388  and  389  of  the  Penal 
Code  with  those  embraced  in  section  1254  of 
that  Code,  which  deals  with  a  bond  given 
in  a  bastardy  case,  and  In  terms  authorizes 
the  rendition  of  a  Judgment  for  "the  full 
amount  of  the  bond,  which  Judgment  shall 
remain  open,  and  be  subject  to  be  appropri- 
ated by  the  courts,  from  time  to  time,  as  the 
situation  and  exigencies  of  the  bastard  child 
may  requirei"     After  again  carefully  and 


anxiously  going  over  the  whole  matter,  iSuee 
of  ua  are  now  convinced  that  we  erred  in 
taking  the  view  above  pointed  out  Tbe 
difficulty  is  that  section  388  of  the  Penal 
Code  does  not  in  terms  authorize  a  recovery 
of  the  full  amount  named  In  the  bond  upon 
a  mere  breach  of  the  same.  This  section 
simply  declares  that  "npon  the  failure  of  the 
defendant  to  comply  with  its  terms,  suit  may 
be  brought  thereon."  The  almost  universal 
rule  Is  that  in  actions  upon  penal  bonds,  the 
recovery  can  In  no  case  exceed  the  actual 
amount  of  the  damages  proved.  An  excep- 
tion is  made,  as  has  been  seen,  in  the  case 
of  a  bastardy  bond;  but. there  Is  no  snch 
exception  in  the  law  providing  for  the  giving 
of  the  bond  required  by  section  388  of  the 
Penal  Code.  To  be  perfectiy  frank  and  can- 
did, therefore,  it  now  seems  to  ns  tliat  the 
ruling  on  this  point  in  the  case  of  Duke  v. 
Brown  was  more  in-the  natnre  of  legislation 
than  of  Judicial  construction.  We  therefore 
feel  that  it  would  not  be  proper  to  adhere 
to  the  same.  The  truth  is,  we  undertook 
by  construction  to  cure  an  omission  in  legis- 
lation. It  would,  we  think,  have  been  en- 
tirely proper  for  the  general  assembly  to  de- 
clare that  in  an  action  upon  a  bond  of  th« 
sort  now  before  us.  there  might  under  con< 
ditions  so  authorizing,  be  a  recovery  of  the 
whole  amount  named  in  the  bond,  even  for 
a  slight  breach  thereof,  with  a  provision,  ai 
in  the  case  of  a  bastardy  bond,  that  the 
courts  might  by  appropriate  orders  passed 
from  time  to  time,  administer  the  fund  raised 
by  the  Judgment  for  the  benefit  of  the  bene- 
ficiary or  beneficiaries  of  the  trand.  Such 
legislation  should,  however,  be  so  framed  as 
not  to  permit  a  full  recovery  when  there  was 
palpably  no  necessity  for  it  For  instance. 
If  a  husband  had  fully  and  adequately  sup- 
ported his  vrife  for  four  years  and  eleven 
months.  It  would  hardly  do  to  allow  the 
ordinary  to  recover  $750  for  the  support  due, 
bint  not  furnished,  for  the  remaining  month 
of  the  five  years.  Perhaps  the  best  legisla- 
tion which  could  be  had  on  this  line  would 
be  to  allow  several  distinct  recoveries  on  the 
bond,  from  time  to  time,  as  the  exigencies 
of  the  case  might  require.  Impressed  by  the 
idea  that  the  legislation  should  have  gone 
further  than  it  did,  the  court  was  led  into 
the  error  which  we  are  now  undertaking  to 
correct  Another  reason  which  Influenced  us 
was  that  In  the  absence  of  any  snch  pro- 
vision as  that  last  suggested,  the  wife,  in  a 
case  like  the  one  l>efore  us,  would,  by  bring- 
ing her  suit  when  the  first  breach  of  the 
bond  occurred,  be  compelled  to  accept  as 
final  a  recovery  equal  only  to  the  amount 
required  for  her  support  during  the  period 
or  periods  when  the  same  had  not  been  fur- 
nished, up  to  the  time  of  the  bringing  of 
the  action,  which  wonld,  of  course.  In  many 
cases,  be  less  than  the  fall  amount  named 
in  the  bond;  or  else  wait  nntil  the  expira- 
tion of  the  five  years,  and  then  in  a  single 
action  recover  the  full  amount  of  the  bond. 
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or  M  mnch  tbcnof  w  it  Oioi  qnTC*"^  "be 
was  entitled  to  receive.  Meitlier  of  tbesa 
•ItematlTes  seemed  just  or  adequate  to  the 
situation,  and,  this  being  apparent  we  were, 
imder  the  Influence  of  a  strong  and  proper 
desire  to  afford  adequate  protection  to  all 
women  who  had  thus  been  mistreated,  mis- 
led Into  an  attempt  to  accomplish  that  for 
which  the  law-making  power  should  have 
provided.  We  stUl  adhere  to  the  spirit  of 
the  decision  made,  and  are  firmly  convinced 
that  the  law  on  this  snbject  should  be  amend- 
ed; bnt  for  the  reasons  given  above  we  are 
now  constrained  to  hold  that  the  ruling  an- 
nonnced  was  not  authorized  by  the  law  as 
written.  There  being  in  the  present  case 
no  evidence  warranting  a  finding  for  the 
plaintiff  in  any  particular  sum,  the  trial  judge 
was  not,  In  the  opinion  of  a  majority  of  us, 
authorized  to  fix  the  amount  of  Uie  recovery. 
Judgment  reversed. 

LEWIS,  J.,  absent 

LUHPKIN,  P.  J.,  speaking  for  himself 
and  the  Chief  Justice,  concurring  specially: 
While  we  concur  in  the  judgment  of  rever- 
sal, we  are  unable  to  agree  to  the  conclusion 
reached  by  our  Brethren,  that  the  court  be- 
low was  right  in  refusing  to  allow  the  de- 
fendants to  prove  the  allegations  of  tiielr 
original  answer  to  the  effect  that  Mrs.  Ciora 
D.  Grew  voluntarily  and  without  sufDcient 
excuse  abandoned  her  husband's  home,  and 
that  while  she  remained  there  he  had  pro- 
vided her  with  an  adequate  support  The 
only  reason  which  can  be  suggested  for 
holding  that  this  answer  did  not  set  up  a 
good  defense,  and  one  which  It  was  proper  to 
allow  the  defendants  to  sustain  by  compe> 
tent  testimony,  arises  from  the  ruling  made 
by  this  court  In  the  case  of  Duke  v.  Brown, 
US  Ga.  310,  S8  S.  B.  764,  that:  "The  under- 
taking of  the  principal  obligor  and  the  se- 
curities in  such  a  bond  is  not  at  all  depend- 
ent upon  the  conduct  of  the  female  after 
the  marriage."  We  are,  after  mature  delib- 
eration, convinced  that  the  language  just 
quoted  does  not  set  forth  a  correct  rule  of 
law;  and  the  same  is  not  binding  as  author- 
ity because  the  case  just  referred  to  was 
not  decided  by  a  full  bench  of  six  justices. 

It  is  not  only  the  policy  of  the  law  that 
a  woman  who  has  been  betrayed  and  se- 
duced shall,  when  the  author  of  her  ruin 
evades  the  punishment  of  his  crime  by  tak- 
ing her  in  marriage,  be  supported  by  him  for 
the  five  years  ensuing  next  after  the  date 
of  the  marriage,  but  it  is  also  no  less  its 
poUcy  to  discourage  separations  between 
husband  and  wife,  and  to  encourage  their 
ttvtnK  together  in  peace  and  harmony.  It 
is  flie  duty  of  the  courts  to  effectuate,  as  far 
as  they  can  possibly  do  so,  both  of  the  legal 
objects  outlined  above.  The  seducer,  if  be 
escapes  the  penitentiary  by  marrying  his  vic- 
tim, should,  it  is  tru6,  be  compelled  to  take 
care  of  her,  and  he  should  bear  the  punish- 


ment of  being  compelled  to  do  so.  If  punish- 
ment it  be,  without  being  heard  to  complain. 
This  salutary  principle  should,  howevn,  be 
qualified  by  requiring,  as  a  condition  of  her 
support  and  maintenance,  that  the  wife  shall 
with  reasonable  good  faith  and  fidelity  con- 
form to  the  duties  resting  upon  her  in  the 
conjugal  state.  As  the  law  stood  for  a  long 
time,  a  prosecution  for  seduction  could  "be 
stopped  at  any  time  by  the  marriage  of  the 
parties,  or  a  bona  fide  and  continuing  offer 
to  marry  on  the  part  of  the  seducer."  See 
Code  1882,  f  4371.  That  the  law-making 
power  did  not  in  employing  the  language 
just  quoted,  contemplate  the  mere  empty 
form  of  a  marriage,  or  Intend  to  allow  the 
seducer  to  escape  punishment  by  tendering 
to  the  woman  a  fraudulent  offer  to  marry 
with  the  sole  design  of  escaping  conviction, 
is  evidenced  by  two  considerations:  (1)  It 
cannot  be  supposed  that  there  would  be  such 
trifling  with  so  serious  a  matter;  and  (2),  for 
the  manifest  purpose  of  preventing  just  such 
an  Improper  use  of  the  above-quoted  provi- 
sion as  we  have  just  indicated,  the  general 
assembly  In  1883  passed  an  act  amending 
the  law.  The  design  of  this  act  was  to  no 
longer  permit  the  abatement  of  prosecutions 
for  seduction  by  marriages  which  were  such 
in  form  only.  All  of  this  was  very  plainly 
pointed  out  by  Mr.  Justice  Cobb  on  pages  313 
and  314  of  113  Oa.,  38  S.  E.  764.  It  being 
clear,  then,  that  the  legislative  intent  was 
that  a  marriage  between  the  seducer  and  his 
victim  should  be  entered  into  in  good  faith, 
there  is  every  reason  for  holding  that 'the 
parties  thereto  should  be  mutually  bound  to 
perform'  the  obligations  and  duties  usually 
incident  to  the  contract  of  marriage.  The 
great  object  which  the  legislature  had  in 
view  was,  not  to  afford  the  seducer  a  pre- 
text for  evading  punishment  but  to  bring 
about  a  marriage  which  would  tend  as  far 
as  possible  to  enable  him  to  atone  for  a 
great  wrong,  and  relieve  society  of  the  evils 
which  must  necessarily  flow  from  the  crime 
of  seduction,  whenever  perpetrated.  If, 
therefore,  a  woman  entering  into  matrimony 
under  such  conditions  is  to  be  permitted  to 
violate  ad  libitum  her  marriage  obligations, 
disregard  her  duties  as  a  wife,  and  conduct 
herself  in  such  a  maimer  that  even  a  truly 
repentant  seducer  could  no  longer  cherish 
for  her  those  sentiments  which  ought  to  ani- 
mate the  bosom  of  every  good  husband,  and 
at  the  same  time  compel  him  to  support  her, 
it  is  plain  that  the  sound  public  policy  re- 
ferred to  above,  which  seeks  to  preserve  do- 
mestic happiness  and  prevent  unseemly  sep- 
arations between  husbands  and  wives,  would 
be  destroyed.  It  was  certainly  not  in  leg- 
islative contemplation  that  a  marriage 
brought  about  by  a  prosecution  for  seduc- 
tion should,  when  entered  Into,  be  a  marriage 
of  a  different  kind,  or  one  having  different 
Incidents,  from  marriages  contracted  under 
usual  and  ordinary  circumstances.  On  the 
contrary,  it  was  designed  that  the  marriage 
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between  tbe  seducer  and  the  woman  he  bad 
led  astray  should  be  bona  fide,  and  that  It 
should,  as  nearly  as  possible,  place  these 
two  In  tbe  same  position  they  would  have 
occupied  after  an  honorable  courtship  ending 
In  matrimony.  It  is  to  be  noted  that  tbe 
seducer  Is  not  required  to  support  his  Tlctlm 
as  such,  but  as  bis  wife.  The  law  does  not 
undertake  to  provide  for  an  injured  and 
disgraced  woman,  but  for  one  who  has  for- 
given and  become  a  wife.  She  ought,  then, 
in  order  to  be  entitled  to  support,  to  be  a 
wife  In  fact,  at  least  to  the  extent  of  observ- 
ing those  duties  and  obligations  which  are 
to  be  Justly  expected  from  every  woman  who 
takes  the  vows  of  marriage.  As  has  been 
seen,  tbe  statute  is  designed  to  encourage 
marriages  between  seducers  and  their  vic- 
tims, to  the  end  that  past  wrongs  may  be 
atoned  for  and  society  benefited.  To  con- 
strue tbe  statute  to  mean  that  a  woman  who 
marries  her  seducer  owes  him  no  marital 
duties  whatever  would  certainly  tend  to  de- 
ter a  wrongdoer  who  is  really  repentant, 
and  ready  to  repair  bis  wrong,  from  ofTering 
the  protection  of  marriage  to  the  woman  he 
had  betrayed,  and  fhns  tbe  object  of  the 
statute  would  be  in  a  large  measure  defeat- 
ed. A  man  with  knowledge  that  such  was 
tbe  law  might  well  prefer  the  penitentiary 
to  a  married  state  of  socb  an  anomalous 
character  that,  while  It  imposed  upon  him 
all  the  burdens  of  matrimony,  his  wife  (who 
was  so  in  name  only)  would  be  free  to  aban- 
don him  at  pleasure,  and  even  live  a  life  of 
open  shame.  In  passing  npon  tbe  ease  at 
Duke  T.  Brown,  we  overlooked  these  consid- 
erations, being  led  to  do  so  by  the  righteous 
indignation  with  which  all  right-thinking 
men  are  inclined  to  regard  the  conduct  of 
one  who  deceives  a  trusting  woman  and 
leads  her  to  her  ruin.  We  are  prompted  to 
take  the  view  we  now  announce,  not  be- 
cause of  sympathy  for  seducers,  but  because^ 
after  further  reflection,  we  cannot  escape 
the  conclusion  that,  in  laying  down  the  rule 
announced  in  that  case,  this  court  took  a 
step  too  far  in  the  direction  of  destroying  the 
sanctity  of  marriage  contracts,  and  in  es- 
tablishing a  precedent  tbe  following  of  which 
would  tend  to  defeat  the  principal  object 
which  tbe  legislature  liad  in  contemplation 
when  passing  the  above-mentioned  act  of 
1893. 

As  we  think  the  defendants'  answer  set 
up  a  perfectly  good  defense,  and  that  they 
ought  to  have  been  allowed  to  support  It  by 
competent  evidence.  It  Is  unnecessary  for  us 
to  express  our  views  upon  the  quMtion  of 
practice  dealt  with  hi  the  opinions  filed  by 
Mr.  Justice  LiITTLE  and  Mr.  Jostlce  COBB. 

OOBB,  3.  (dlssoitlng),  speaking  tot  him- 
self and  Mr.  Justice  PISH.  We  concur  In 
tbe  conclusions  stated  in  the  first  and  sec- 
ond headnotes,  but  we  cannot  agree  to  the 
proposition  laid  down  In  the  third  headnote, 
and  we  therefore  an  constnlBed  to  dlsseat 


from  the  Judgment  rendered  In  the  cas& 
We  do  not  desire  to  add  anything  to  what 
has  been  said  by  Mr.  Justice  LITTLB  In 
support  of  the  propositions  laid  down  in  the 
first  headnote,  but  will  state  the  reasons  why 
we  concur  In  the  ruling  made  in  the  second 
headnote,  and  dissent  from  that  contained 
In  the  third  headnote. 

The  case  of  Duke  v.  Brown,  118  Ga.  310, 
88  8.  B.  764,  was  In  all  its  aspects  very  care- 
fully considered,  at  least  by  the  writer,  and 
the  conclusions  reached  therein  in  refer- 
ence to  tbe  questions  which  were  directly 
raised  In  the  recoid,  as  well  as  those  which 
were  discussed  in  the  course  of  the  opinion, 
were  not  by  any  means  the  result  of  a  hasty 
examination  of  the  case  nor  a  cursory  review 
of  the  law  supposed  to  be  applicable  to  those 
questions.  That  the  case  presented  ques- 
tions difficult  of  solution  was  thoroughly  and 
fully  appreciated,  and  there  was  no  desire 
or  inclination  to  deal  with  the  case  in  any 
other  way  than  by  the  exercise  of  a  patient 
and  conscientious  effort  to  arrive  at  a  cot- 
rect  solution  of  the  questions  hivolved,  al- 
though the  writer  was  painfully  conscious 
of  the  fact  that;  in  determining  the  ques- 
tions involved,  no  precedents  were  in  sight 
to  be  pointed  to  as  In  any  way  upholding  or 
sustaining  the  conclusions  there  reached. 
Any  one  reading  what  Is  there  said  cannot 
but  be  aware  that  there  was  at  the  time 
a  keen  appreciation,  on  tbe  part  of  the  writ- 
er, of  the  difficulties  then  encountered,  and 
an  earnest  effort  to  construe  the  act  then  un- 
der consideration  so  as  to  carry  out  the  in- 
tention of  the  general  assembly,  and  make 
the  act  effective  for  the  beneficent  purposes 
for  which  It  was  passed.  It  is  now  said 
that  at  least  so  far  as  one  of  the  points 
involved  in  that  case  is  concerned,  the  rul- 
ing there  made  partakes  more  of  the  nature 
of  Judicial  legislation  than  of  Judicial  con- 
struction. It  did  not  so  appear  to  us  then, 
at  the  Judgment  would  never  have  been  ren- 
dered. It  does  not  so  appear  to  some  of  us 
now,  even  after  the  lapse  of  time  and  addi- 
tional reflection  and  examination  into  the 
question.  To  some  of  us  it  appears  now 
that  what  was  there  said  on  the  point  la 
question  was  subject  to  the  criticism  above 
referred  to.  To  those  who  take  this  view  of 
the  question,  ct  course,  no  other  course  is 
open  to  them  than  to  refuse  to  follow  the 
ruling  there  made.  When  a  court  becomes 
satisfied  that  it  has  in  the  past  usurped  func- 
tions which  properly  belong  to  another  de- 
partment of  government,  it  should  not  con- 
tinue in  the  path  of  usurpation,  and  if  any 
member  of  the  court  becomes  conscientiously 
satisfied  that  in  the  past  usurpation  has 
taken  place,  it  Is  the  duty  of  that  member, 
notwithstanding  his  Brethren  and  associates 
may  disagree  with  him,  not  only  to  refuse 
to  further  engage  in  the  usurpation,  but  to 
put  upon  recwd  his  reasons  for  not  further 
concurring  with  his  Brethren  In  what  ap- 
pears to  blm  to  bs  •  palpftble  asuq>atlon  of 
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authority.  What  la  said  In  the  opfailon  In 
Doke  y.  Brown,  It  still  seema,  ought  to  be 
«a£aclent  to  support  the  conclusions  there- 
in reached,  but  in  addition  to  what  is  therein 
■aid  other  Tlews  tending  to  support  the  con- 
clusions therein  reached  will  be  now  stated. 
When  the  general  assembly  passed. the  act 
now  contained  in  Pen.  Code,  {  388,  which  pro- 
vided that  a  prosecution  for  seduction  could 
be  stopped  by  the  marriage  of  the  parties 
and  the  giving  by  the  defendant  of  a  bond 
to  the  ordinary  conditioned  to  support  the 
female  and  her  offspring  for  a  po-lod  ot  five 
years,  the  purpose  of  the  legislature,  as  was 
pointed  out  in  Duke  y.  Brown,  was  to  pro- 
tect the  female  who  was  the  victim  of  the 
seduction.  The  act  was  not  passed  tot  the 
purpose  of  showing  any  mercy  or  considera- 
tion to  the  seducer,  bat  the  conspicuous  fig- 
ures in  the  legislative  mind  were  the  wronged 
female  and  her  offspring.  The  past  had 
demonstrated  that  seducers  had  availed  them- 
selves of  the  privilege  afforded  by  the  law  <^ 
marrying  their  victims,  not  from  any  con- 
scientious regard  of  duty  or  desire  to  make 
repaniti(Hi,  but  solely  to  evade  a  sentence 
imposing  a  term  of  penal  servttnde;  and  while 
the  law  contemplated  that  the  parties  should 
become  bound  in  the  bonds  of  matrimony,  it 
also  contemplated  that,  in  addition  to  the 
nsual  remedies  which  were  given  to  require 
a  performance  on  the  part  of  a  husband  of 
the  obligations  be  had  assumed  to  support 
and  maintain  his  wife  and  children,  the  hus- 
band who  married  the  woman  whom  he  had 
betrayed,  nnder  circumstances  where  It  was 
apparent  that  the  marriage  was  contracted 
simply  to  avoid  the  punishment  prescribed  by 
law  for  the  crime  of  seduction,  should  be 
bound  with  stronger  bands  than  the  ordinary 
husband  to  support  his  wife  and  children.  It 
la  true  that  the  relation  of  husband  and 
wife  exists  between  these  parties,  but  this 
relation  Is  not  brought  about  by  the  volun- 
tary act  of  the  husband,  or  as  the  result  of 
a  virtuous  courtship.  The  wife  that  the  se- 
ducer thus  takes  In  order  to  avoid  the  pen- 
alty of  the  law  Is  not  to  be  held  to  the  high 
standard  of  the  virtuous  woman  who  marries 
an  hon<»^bIe  man.  The  woman  is  not  a 
virtuous  woman,  and  the  man  is  not  an  hon- 
orable man,  and  this  fact  waq  in  the  legisla- 
tive mind  when  the  act  was  passed,,  and 
must  be  kept  In  the  Judicial  mind  in  airly- 
Ing  at  what  was  the  Intention  and  what  was 
the  scope  of  the  act  passed  by  the  law-mak- 
ing iwwer.  The  husband  at  the  date  of  tbe 
marriage  is  not  only  not  a  man  who  can  be 
described  by  the  term  honorable,  but  he  Is  a 
confessed  fdon,  and  enters  into  the  bonds  of 
matrimony,  not  with  a  pure  and  holy  pur- 
pose, bnt  with  the  same  motives  which 
would  prompt  a  savage  to  surrender  to  au- 
tiiorlty  when  no  other  course  was  open  to 
him.  Such  a  man,  marrying  the  victim  of 
his  crime,  has  not  the  right  to  expect  of  her 
the  same  conduct  that  an  honorable  man 
would  fficpect  of  a  virtuous  wife.    She  was  a 


virtuous  woman  once.  He  has  deprlyed  ber 
oC  the  right  to  stand  before  the  world  and 
demand  the  rights  that  a  virtuous  woman 
would  be  entltied  to.  He  has  not  only  be- 
trayed her  and  destroyed  her,  but  has  com- 
pelled her  to  resort  to  the  publicity  of  a 
public  trial  in  order  to  make  him  repair,  as 
best  he  can,  the  wrong  which  be  has  com- 
mitted. She  would  be  more  than  human  If 
such  an  experience  had  any  other  effect  than 
to  blunt  altogethM  her  senslbUlties.  When 
he  takes  her  to  wife,  he  knows  that  he  takes 
to  wife  a  woman  whose  sensibilities  are  pre- 
sumptively all  gone,  and  that  he  la  respon- 
sible for  her  being  in  this  condition.  E<ven  in 
any  marriage,  the  husband  takes  the  wife  for 
better  or  for  worse,  but  in  a  marriage  of  the 
character  now  under  consideration  the  hus- 
band can  be  presumed  to  know  that  he  takes 
the  wife  for  worae  under  all  circumstances, 
because  the  conditions  are  not  favorable  for 
the  other  alternative  of  married  life.  With 
a  full  knowledge  of  the  fact  as  to  what  he 
has  done,  and  what  effect  he  has  wrought 
upon  the  life  and  character  of  the  woman, 
he  takes  h&e  to  wife,  and  becomes  bound  to 
maintain  and  support  her.  If  ahe  la  will- 
ful, he  must  remember  that  he  la  responsi- 
ble, probably,  for  the  development  of  this 
trait  of  character;  if  slie  ia  wayward,  he  must 
not  forget  that  it  was  through  him  that  ahe 
waa  led  into  the  patha  of  the  wayward;  tf 
ahe  la  vldoua,  thla  should  be  only  a  reminder 
to  him  that  her  first  lesson  hi  vice  was  learn- 
ed nilder  his  instruction;  If  she  la  lawlesa,  he 
must  not  lose  sight  of  the  fact  that  it  was 
from  him  she  received  the  first  suggestion 
that  caused  ber  to  disregard  law  both  hu- 
man and  divine.  His  obligation  is  to  sup- 
port and  maintain  the  wife  he  has  married, 
not  the  ideal  wife  that  the  honorable  man 
would  expect  to  find  In  a  pure  woman  whom 
he  had  led  to  the  altar  after  a  virtuous  court- 
ship. After  the  maturest  reflection  and  the 
most  earnest  consideration,  no  other  conclu- 
sion can  l>e  now  reached  than  that  it  waa  not 
the  intention  of  the  general  assembly,  in  the 
passage  of  the  hct  requiring  a  bond  to  be 
given  for  the  support  and  maintenance  of  the 
wife  before  a  prosecution  for  seduction  could 
be  stopped  by  a  marriage,  that  it  should 
ever  become  a  question  for  a  Jury  to  deter- 
mine whether  the  wife  had  behaved  in  such 
a  way  as  to  forfeit  her  right  to  a  support 
from  her  husband.  This  question  Is  conclud- 
ed by  the  bond,  and,  no  matter  how  the  wife 
conducts  herself  after  marriage,  the  obliga- 
tion of  the  bond  is  to  support  and  maintain 
ber,  and  this  obligation  must  be  complied 
with.  Hard  as  this  may  seem,  as  was  said 
In  Duke  V.  Brown,  it  ia  not  nearly  ao  hard 
as  being  required  to  aerve  a  term  of  Involun- 
tary aervltude  in  the  penitentiary  of  the 
atate.  This  construction  ot  the  law  imposes 
upon  the  husband,  under  certain  circumstan- 
ces, a  term  of  servitude,  it  is  true,  but  a 
servitude  with  far  less  disadvantages  and 
tar  lesa  severity  than  a  so-vltude  imposed  as 
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tbe  nralt  of  a  eonrlctlon  for  tbe  crime  of 
irblch  It  must  never  be  forgotten  the  boa- 
band  baa  in  open  court  confessed  that  he  to 
gnllty.  Of  conne,  tbe  wmnan  may  conduct 
herself  In  snch  a  manner  as  to  make  it  Im- 
possible for  tbe  bnsband  to  live  with  her  and 
comply  wttii  all  tbe  oUIgatlons  wUch  the 
law  Imposes  upon  tbe  ordinary  bnsband. 
Tills  fact  was  recognized  by  tbe  general  as- 
sembly, and  it  was  not  contemplated  that  it 
wonid  be  possible  tliat  parties  who  had  be- 
fore marriage  sustained  snch  relations  to 
each  otber  could  after  marriage  found  a 
home  based  <«  mutual  esteem  and  affection, 
where  tbe  chief  aim  ot  each  of  tbe  parties 
would  be  the  happiness  and  welfare  of  the 
other.  It  can  be  confidently  asserted,  and  it 
must  have  been  known  to  the  members  of 
tbe  general  assembly,  that  the  foundation  of 
mch  a  home  by  such  parties  was  a  practical 
Impossibiilty;  and  tbls  is  tbe  reply  to  tbe 
■nggestion  that  the  law  bad  in  mind  the  pro- 
tection of  society.  It  was  undoubtedly  con- 
templated tliat  society  should  be  incidentally 
protected  by  the  legitimation  of  the  offspring, 
bnt  the  main  and  controlling  purpose  of  tbe 
law  was  to  impose  upon  the  husband  the  obli- 
gation of  supplying  the  wife  with  the  neces- 
sities of  life.  All  confessed  criminals  must 
be  punished;  and  the  pnnlshment  inflicted 
upon  a  confessed  seducer  by  simply  requir- 
ing him  to  support  tbe  wayward  and  willful 
Tictim  of  his  crime  is  a  light  penalty,  com- 
pared to  what  might  be  Imposed  upon  such  a 
criminal  eccept  for  tbe  leniency  of  the  Uw  in 
allowing  him  to  marry  his  victim. 

It  is  contended  tliat,  as  the  plea  which  set 
up  that  tbe  failure  of  the  defendant  to  sup- 
port bto  wife  was  due  to  her  conduct  was 
not  demurred  to,  tbe  defendant  had  a  right 
to  introduce  evidence  In  support  of  the  same, 
and,  if  tbe  allegations  of  tbe  plea  were  prov- 
ed, was  entitled  to  a  Judgment  In  his  favor. 
The  defendants  offered  evidence  to  establish 
the  truth  of  the  allegations  of  the  plea.  This 
evidence  was  rejected  by  the  court,  and  error 
la  assigned  in  the  bill  of  exceptions  under  this 
rollng.  Under  the  ruling  In'  Duke  v.  Brown, 
tbe  facta  stated  In  tbe  plea  constituted  no 
sufficient  defense  to  tbe  action  on  tbe  bond. 
The  question,  therefore,  arises,  what  is  to  be 
done  by  a  court  when  It  appears  during  the 
progress  of  the  trial  that  tbe  plea  relied  upon 
as  a  ground  of  defense  constitutes  no  reason 
for  refusing  to  permit  a  recovery  by  the 
plaintiff?  In  reference  to  tbe  plea  in  tbe 
present  case,  If  tbe  rule  laid  down  in  Duke 
V.  Brown  Is  to  be  followed  there  can  be  no 
two  opinions  on  tbe  question  as  to  whether 
the  plea  constituted  a  ground  of  defense.  In 
snch  a  case,  Is  the  court  required  to  go 
tlirongb  the  farce  of  bearing  evidence  to  es- 
tablish a  state  of  facta  which,  if  true,  should 
not  In  any  view  of  the  law  be  permitted  to 
defeat  tbe  plalnturs  right  to  recover?  Does 
tbe  mere  fact  that  the  plaintiff  bas  passed 
over,  without  demurring,  tbe  patent  defect  in 
tbe  plea,  deprive  the  court  of  tbe  right  at  a 


subsequent  stage  of  tbe  case  to  call  in  ques- 
tion the  sufficiency  of  tbe  plea?  Are  the 
bands  of  the  court  so  tied  that  it  must  permit 
not  only  evidence  to  be  introduced  to  establish 
the  truth  of  a  plea  which  has  no  foundation 
in  law,  hot  must  cliarge  tbe  Jury  that  if  they 
bdlere  these  facta  to  be  true  they  must  return 
a  verdict  in  favor  of  tbe  defendant  and  then, 
when  anch  a  verdict  is  returned,  enter  up  a 
Judgment  thereon?  Can  it  be  said  that  In  tliis 
enlightened  day  such  a  proceeding  to  required 
to  be  carried  on  in  a  place  where  it  to  sup- 
posed that  Justice  is  Judicially  administered, 
and  which  is  presided  over  by  an  Intelligent 
Judge,  aided  in  bto  investigations,  so  far  as 
the  facts  are  concerned,  by  an  upright  and 
intelligent  Jury?  No  such  result  as  this  was 
I)ermltted  under  tbe  rules  of  tbe  common  tow, 
nor  to  it  required  by  tbe  towa  of  tbto  state. 
It  to  proposed  now  to  establish  tbe  proposi- 
tion Just  told  down.  A  demurrer  admits  tbe 
truth  of  all  the  matters  of  fact  sufficiently 
pleaded  on  the  other  side,  but  It  does  not  fol- 
low from  tbto  that  tbe  effect  of  pleading 
wltbont  demurring  is  to  admit  tbe  sufficiency 
In  law  of  the  facta  adveraely  alleged.  If  a 
party  pleaded  without  demniring,  he  was 
held  at  common  tow  to  have  waived  all  de- 
fects In  tbe  pleading  of  bis  adversary  which 
be  could  not  take  advantage  of  by  a  general 
defhurrer,  and  all  defects  in  tbe  pleading 
which  were  amendable  before  verdict  were 
cured  by  the  verdict.  Perry,  Com.  Law  PL 
pp.  236,  237;  Shipman,  Com.  Law  PI.  U  162, 
153;  Stepb.  PI.  (Andrews'  2d  Ed.)  {}  141,  142; 
Stepb.  PL  (Heard's  Ed.)  146,  149;  Martin, 
Ctv.  Proc.  Com.  Law,  {  240;  4  Minor,  Inst 
pt  2,  marg.  p.  895  et  seq.  If,  at  common  tow, 
a  case  proceeded  to  trial  upon  an  issue  formed 
upon  a  plea,  and  It  appeared  after  verdict 
that  the  plea  set  forth  no  ground  of  defense 
and  for  this  reason  was  fatally  defective,  tbe 
court  upon  motion  would  enter  a  Judgment  hi 
favor  of  the  plaintiff  notwithstanding  tbe 
verdict  that  was  rendered  against  him,  pro- 
vided tbere  appeared,  either  in  the  plea  upon 
which  tbe  verdict  was  rendered  or  in  any 
other  plea  filed  by  the  defendant  what 
amounted  to  either  an  express  or  implied  con- 
fession, on  the  part  of  the  defendant,  of  tbe 
plalntlfTs  right  to  recover.  In  the  absence  of 
tbe  matter  of  avoidance  which  was  set  up  in 
tbe  plea  upon  which  tbe  verdict  was  render- 
ed. The  Judgment  non  obstante  veredicto  was 
allowable  upon  the  theory  that,  the  plea  itself 
being  substantially  bad  in  law,  of  course  tbe 
verdict  which  merely  showed  It  to  be  true 
in  point  of  fact  would  not  entitie  tbe  defend- 
ant to  a  Judgment;  and,  wben  the  plea  upon 
which  the  verdict  was  founded  was  a  plea  in 
confession  and  avoidance,  tbe  Judgment  was 
entered  In  favor  of  the  plaintiff  upon  the  con- 
fession of  tbe  ptolntifTs  right  to  recover,  and 
tbe  matter  of  avoidance  was  disregarded  be- 
cause not  sufficient  in  tow  to  do  away  with 
the  effect  of  this  confession.  Originally,  at 
common  tow,  tbe  Judgment  non  obstante  ver- 
edicto conld  not  be  entered  except  la  cases 


Digi 


zedbyV^OOgie 


ChU 


CUEW  T.  HUTCHESON, 


28 


•when  the  plea  npon  which  the  Tonllct  was 
rendered  waa  one  In  confession  and  avoidance, 
but  aubBequently  to  the  statute  of  Anne  which 
allowed  the  filing  of  several  pleas  it  was  held 
that  although  the  plea  did  not  confess  the 
cause  of  action,  yet  if  it  waa  confessed  in 
other  pleas  there  should  be  a  Judgment  for 
the  plaintiff.  If  issue  was  johied  upon  a 
point  which  was  immaterial,  and  upon  which 
It  was  not  proper  to  decide  the  action,  the 
effect  of  a  verdict  finding  against  either  party 
on  such  an  Issue  was  relieved  against  by  a 
motion  for  a  repleader  filed  by  the  unsucces»- 
fDl  party.  The  issue  under  the  common-law 
system  of  pleading  waa  always  upon  some 
question  raised  between  the  parties,  and 
which,  by  the  course  of  the  pleading,  was 
mutually  agreed  upon  as  one  proper  to  de- 
cide the  controversy.  After  the  Issue  of  fact 
thus  made  was  decided,  It  might  appear  that 
the  Issue  thus  raised  and  agreed  upon  by  the 
parties  was  one  upon  which  the  controversy 
■boold  not  or  ought  not  to  have  been  deter^ 
mined;  this  state  of  affairs  having  been 
brous^t  about  by  one  of  the  parties  having, 
from  misapprehension  of  the  law  (xc  oversight, 
passed  over  without  demurring  a  statement 
of  the  other  side  insufficient  and  immaterial 
in  law.  Under  the  commcc-law  system  of 
pleading,  with  all  of  its  strictness,  a  case 
would  not  be  allowed  to  be  determined  upon 
an  irrelevant  or  Immaterial  issue,  although 
for  the  time  being  the  parties  bad  agreed  by 
their  course  of  pleading  that  such  an  issue 
would  properly  determine  the  case.  Notwith- 
standing the  fact  that  the  case  was  made  to 
turn  upon  an  Immaterial  Issue  was  the  fault 
of  the  parties,  the  law  allowed  a  remedy  when 
this  fact  was  ascertained,  and  permitted  the 
court  to  remedy  the  absurdity  of  making  the 
case  turn  on  an  insignificant  and  immaterial 
pohit  by  awarding  a  repleader  in  the  case. 
It  was  said  that  a  repleader  should  never  be 
granted  to  the  party  who  made  the  first  fault 
In  pleading,  but  to  that  suggestion  Tindall, 
0.  J.,  once  answered:  "A  repleader  Is  rather 
the  act  of  the  court,  where  it  sees  that  justice 
cannot  be  done  without  adopting  that  com-se." 
See  Gtordon  v.  Ellis,  7  Man.  &  G.  607.  If  a 
plea  was  so  defective  that  it  ought  to  have 
been  stricken  on  general  demurrer,  and  the 
defendant  succeeded  at  the  trial,  and  the 
plea  confessed  the  action,  the  plaintiff  was  en- 
titled to  a  Judgment  notwithstanding  the  ver- 
dict. If  the  plea  was  fatally  defective,  and 
should  have  been  stricken,  on  general  demur- 
rer, because  the  matter  alleged  was  so  foreign 
or  immaterial  to  the  controversy  and  the 
plea  did  not  contain  a  confession  of  the  plain- 
tiff's cause  of  action,  and  the  verdict  was  for 
the  defendant  the  Issue  raised  on  the  plea 
was  not  allowed  to  decide  the  controversy  be- 
tween the  parties,  but  a  repleader  was  award- 
ed in  order  that  the  parties  might  by  re- 
adjusting the  pleadings,  arrive  at  a  material 
Issue  upon  the  determination  of  which  the 
court  would  be  justified  in  giving  judgment 
for  the  one  or  the  other.    See,  in  this  connec- 


tion,. Shipman,  Com.  Law  PL  II  181,  182; 
Steph.  PL  (Heard's  Ed.)  •BT  et  seq.;  Gould, 
PL  pp.  494-186;  Steph.  PL  CAndrews'  2d  Ed.) 
^  127  (3,  4);  1  Chit  PL  *p.  686  et  seq.; 
Peny,  Com.  Lew  PL  p.  212  et  seq.;  Mar- 
tin's Civ.  Proc.  Com.  Law,  M  S71.  372;  4 
Minor,  Inst  pt  1,  pp.  771-775;  2  Tldd,  Pr. 
•pp.  021,  922;  Harris  t.  Qoodwyn,  2  Man.  & 
Q.  405;  Gk>odbume  v.  Bowman,  9  BIng.  532; 
Id.,  23  E.  C.  L.  692;  U  Enc.  PL  &  Prac. 
912  et  seq.;  18  Buc.  PL  &  Prac.  490  et  seq.; 
Bouv.  Law  Diet  (Rawles'  Bev.)  tit  Judg- 
ment subtlt  Classification;  Id.,  tits.  Nou 
Obstante  Veredicto,  Repleader. 

An  examination  of  the  authorities  Just  cit- 
ed will  show  wliat  course  was  pursued,  un- 
der the  common-law  system  of  pleading, 
where,  on  account  of  the  fault  of  one  or  the 
other  of  the  parties  to  the  case,  a  piece  of 
bad  pleading  was  passed  over  without  ob- 
jection being  taken  thereto  by  demurrer,  and 
after  Issue  joined,  and  verdict  rendered,  the 
court  was  confronted  with  a  condition  of 
affairs  where,  if  Judgment  was  entered  in 
accordance  with  the  verdict  the  party  in 
whose  favor  the  verdict  was  entered  would 
be  allowed  a  Judgment  which  would  either 
be  unfounded  in  law  or  which  would  be 
founded  upon  an  issue  which  did  not  and 
ought  not  to  have  really  determined  the  con- 
troversy between  the  parties.  Under  such  a 
state  of  facts,  what  was  to  be  done?  If 
the  verdict  rendered  was  against  the  party 
who  had  committed  the  first  fault  in  plead- 
ing, or  against  the  party  who  had  negligent- 
ly or  Ignorantly  overlooked  the  defect  In  his 
adversary's  pleading,  it  might  be  said  that 
he  should  lose  the  case  as  a  penalty  for  his 
Ignorance  or  negligence,  as  the  case  might 
be.  Dr.  Minor,  in  his  Institutes  (volume  4, 
pt  1,  marg.  p.  774),  In  discussing  the  ques- 
tion as  to  whether  a  repleader  ought  to  be 
granted  in  favor  of  the  party  who  committed 
the  first  fault  in  pleadlnft^  uses  this  lan- 
guage: "Doubtless,  If  the  pleaders  only  were 
to  be  considered,  it  might  be  proper  to  punish 
their  remissness  In  this  way.  But  whilst  the 
court  is  visiting  upon  the  parties  the  laches 
of  their  counsel,  what  is  it  to  do  In  respect 
to  its  own  Judgment?  Is  the  Judge  to  stul- 
tify himself  by  pronouncing  a  Judgment  up- 
on grounds  Irrelevant  and  Immaterial  ?"  Chief 
.Justice  Tindall  seemed  to  have  entertained 
the  opinion,  also,  that  on  thlS'  question  the 
court  owed  something  to  itself  and  the  in- 
tegrity of  its  proceedings  and  judgments,  as 
well  as  the  rights  of  the  parties  to  the  con- 
troversy. This  la  .manifest  from  the  lan- 
guage quoted  above  from  him  in  the  case 
of  Gordon  v.  Ellis.  In  Ex  parte  Pearce,  80 
Ala.  195,  where  it  appeared  that  a  verdict 
in  favor  of  the  defendant  could  not  be  sup- 
ported except  upon  pleas  which  were  in- 
sufficient, an  award  of  a  repleads  was  af- 
firmed, notwithstanding  it  was  held  that 
this  remedy  was  not  technically  the  correct 
one  to  be  employed  in  that  case.  The  court 
In  the  opinion  (pag«  199)  say:    "The  result 
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of  the  trial  and  venllct  In  this  case  was 
a  ma&Ifest  Injustice  to  plaintiffs.  Tbe  de- 
fenses set  np  were  without  merit,  and  the 
court  would  have  been  Justified  in  setting  the 
verdict  aside  ex  mero  motu  and  allowing  the 
pleadings  to  be  amended.  W«  will  not  say 
It  was  not  the  dnty  of  the  court  to  do  so. 
One  of  the  chief  purposes  for  which  courts 
are  organized  Is  that,  while  observing  the 
dividing  line  which  separates  tbe  duties  of 
tbe  Judge  from  those  of  tbe  Jury,  the  presid- 
ing Judge  should  exert  his  powers  In  favor 
of  legal  Justice."  In  Gerrisb  v.  Train,  3 
Pick.  124,  tbe  supreme  court  of  Massachu- 
setts lay  down  tbe  rule  to  be  that  if,  after 
issue  found,  tbe  court  is  at  a  loss  how  to 
give  Judgment,  a  repleader  will  be  awarded 
on  tbe  motion  of  either  party.  Decisions 
can  be  found  in  those  states  where  the  sys- 
tem of  tbe  common-law  pleading  once  pre- 
vailed, as  well  as  in  those  states  where  that 
system  now  prevails,  which  show  that  the 
principles  of  common-law  pleading  are  still 
recognized,  and  that  it  Is  a  general  rule 
that  a  Judgment  which  is  manifestly  im- 
proper. If  not  Illegal,  will  not  be  entered  sim- 
ply for  tbe  reason  that  one  or  the  other  of 
the  parties  to  tbe  case  has  ignorantiy  or 
negligently  omitted  to  take  advantage  of  tbe 
defect  In  the  pleading  of  his  adversary.  Tbe 
distinction  between  the  motion  for  a  Judg- 
ment non  obstante  veredicto  and  the  motion 
for  a  repleader  is  that  the  first  is  always 
founded  upon  something  Involving  tbe  merits 
of  the  controversy,  and  the  latter  is  generally 
founded  upon  something  affecting  tbe  form 
or  manner  of  tbe  pleading,  thougb  there  are 
some  rulings  which  Indicate  that  a  motion 
for  a  repleader  might  be  made  in  any  case 
where  it  would  have  been  manifestly  wrong 
for  a  Judgment  to  be  entered  upon  tbe  ver- 
dict rendered,  for  the  reason  that  it  did  not 
decide  tbe  real  -  issue  between  tbe  parties. 
If  tbe  defendant)  pleaded  In  confession  and 
avoidance  and  sustained  bis  plea  by  proof, 
and  It  appeared  uppn  a  retrospection  of  tbe 
pleadings  that  the  matter  pleaded  In  avoid- 
ance constituted  no  defense  to  the  action, 
the  finding  in  the  defendant's  favor,  of 
course,  amounted  to  nothing,  and,  if  objec- 
tion was  made  to  the  Judgement  in  bis  favor, 
tbe  court  would  not  stultify  itself  by  enter- 
ing a  Judgment  In  favor  of  tbe  defendant 
simply  because  a  matter  alleged  which  was 
not  sufficient  to  defeat  the  action  was  found 
by  the  Jury  to  be  true  in  fact  It  would  be 
useless  in  snch  a  case  to  make  ■  motion  for 
a  new  trial,  for  the  rea^on  that  the  purpose 
of  this  motion  Is  to  set  aside  a  verdict  which 
Is  in  tbe  way  of  tbe  movant,  and  a  verdict 
of  tbe  character  above  Indicated,  when  con- 
strued In  the  light  of  tbe  pleadings,  ought 
not  to  be  In  the  way  of  anybody.  The  court, 
therefore,  upon  motion,  would  disregard  such 
a  verdict,  and  as  tbe  pleading  of  the  de- 
fendant amounted  to  a  confession  of  the 
plalntUfs  cause  of  action,  in  tbe  absence  of 
the   matter  of  avoidance  set  forth  in  tbe 


plea.  Judgment  would  be  entered  In  favor  of 
the  plaintiff  as  upon  this  confession.  If  tbe 
defendant's  plea  was  a  traverse  of  the  al- 
legations of  the  plaintiff's  petition,  and  issue 
was  Joined  on  this  plea,  and  tbe  plea  found 
In  favor  of  the  defendant,  of  course  a  Judg- 
ment for  the  defendant  could  be  entered  if 
such  a  verdict  was  consistent  with  the  law 
and  the  pleadings;  and,  if  the  evidence  at 
the  trial  did  not  support  tbe  denial  contained 
In  tbe  defendant's  plea,  tbe  plaintiff  bad  a 
remedy  by  motion  for  a  new  tr}al  to  set 
aside  tbe  verdict  on  tbe  ground  that  the 
evidence  did  not  sustain  tbe  plea,  it  being 
good  In  substance.  If  the  parties  Joined  is- 
sue upon  a  matter  which  was  inmiaterial  to 
tbe  real  merits  of  the  controversy,  and  there- 
fore a  matter  which  should  not  be  allowed 
to  determine  the  question  as  to  who  should 
prevail  in  tbe  case,  tbe  effect  of  finding  upon 
this  immaterial  issue  was  avoided  by  a  mo- 
tion for-  a  repleader,  which,  if  granted,  would 
require  the  parties  to  start  tbe  pleading  anew 
at  the  point  where  the  first  fault  in  pleading 
was  made,  in  order  that  an  Issue  might  be 
raised  which  would  decide  tbe  real  merits  of 
the  controversy.  It  seems,  from  what  has 
been  above  stated,  that  when  a  motion  of 
this  character  was  filed  It  called  into  exer- 
cise the  powers  of  the  court,  not  only  to  do 
substantial  Justice  between  the  parties,  but 
also  to  give  such  distinction  to  tbe  case  as 
would  prevent  a  Judgment  from  being  enter- 
ed which  would  be  a  reflection  upon  tbe  In- 
tegrity of  tbe  court  and  the  administration 
of  Justice. 

In  those  states  which  have  adopted  a 
code  of  practice,  while  tbe  motion  for  a 
Judgment  non  obstante  veredicto  and  the  mo- 
tion for  repleader  are  not  preserved  by  name, 
there  is  in  the  codes  of  such  states  a  recog- 
nition of  the  fact  that  the  same  condition  of 
affairs  which  brought  into  existence  at  com- 
mon law  the  two  remedies  is  likely  to  arise, 
and,  when  this  condition  of  affairs  arises 
In  the  code  states,  there  is  a  remedy  provided 
to  accomplish  tbe  same  purpose  which  was 
accomplished  by  the  common-law  motions ' 
above  referred  to;  that  is,  to  prevent  tbe 
court  from  rendering  Judgment  which  would 
be  manifestly  wrong  and  Impr<H>er  and  one 
which  would  be  calculated  to  bring  into  dis- 
credit tbe  courts  as  tbe  organs  of  the  admin- 
istration of  the  law.  If  tbe  complaint  be 
siifiictent,  the  plaintiff  may  apply  for  a  Judg- 
ment on  tbe  pleadings  If  the  defendant  has 
filed  an  answer  which  expressly  admits  tbe 
material  facts  stated  In  tbe  complaint,  or 
where  iixe  answer  mereiy  sets  up  new  mat- 
ter and  is  found  substantially  insufficient. 
8  Estee,  Code  PL  |  4604;  11  Enc.  PI.  &  Prac 
p.  1030  et  seq.;  2  Bates,  Code  PI.  p.  968. 
A  frivolous  answer  will.  In  all  of  tbe  Oode 
states,  be  stricken  oa  motion,  alttaoogta  It 
seems  that  the  Missouri  Code  only  expressly 
provides  for  so  doing.  Bliss,  Code  PL  (3d 
Ed.)  f  421;  Estee,  Code  Pi.  f  4610.  In  Hem- 
me  ▼.  Hays,  65  OaL  837,  It  was  held  tliat  a 
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MroIoDS  answer  la  one  wblcb  denies  no  ma- 
terial ayerment  In  the  complaint  and  seta 
up  no  defense,  and  when  such  an  answer 
la  filed  the  plaintiff  may  apply  for  a  judg- 
ment on  the  pleadings.  In  the  opinion, 
Sharpsteln,  J.,  aald:  "Where  an  'answer 
presents  nothing,  either  by  way  of  denial  or 
new  matter,  to  bar  ex  defeat  an  action,'  the 
plaintiff  may  apply  for  Judgment  upon  the 
pleadings."  See,  also^  Montgomery  t.  Mer- 
rill, 62  CaL  386;  Felch  y.  Beaudry,  40  Cal. 
43».  In  Strong  t.  Sproul,  58  N.  T.  40S,  Al- 
lat,  3^  says:  "A  frlToIons  answ»  to  one  so 
clearly  and  palpably  bad  as  to  require  no 
argument  ae  Illustration  to  show  Its  char- 
acter, and  which  would  be  pronounced  friv- 
olous and  indicative  of  bad  faith  In  the 
pleader  upon  a  bare  Inspection;  and  when 
such  an  answer  Is  Interposed,  and  alone  de- 
lays the  plaintiff  in  obtaining  the  Judgment 
to  which  he  is  clearly  entitled,  Judgment  Is 
authorized  to  be  given  upon  a  summary  ap- 
plication on  a  notice  of  five  days."  In  the 
case  of  Lough  v.  Bragg,  18  Minn.  121  (OIL 
106),  the  supreme  court  of  Minnesota  recog- 
nizes that  a  motion  for  a  Judgment  upon  the 
pleadings  under  the  Code  system  Is  equiva- 
lent to  the  motion  for  a  Judgment  non  ob- 
stante veredicto  at  common  law.  In  that 
case,  the  defendant  having  obtained  a  ver- 
dict upon  a  plea  In  confession  and  avoid 
ance,  the  plaintiff  mo  red  for  a  Judgment  not- 
wlthstandlnu  such  verdict,  and  It  was  held 
that  as  the  answer  contained  no  valid  defense 
to  the  action,  and  confessed  the  execution  of 
the  note  sued  on,  the  motion  should  have 
been  granted;  it  appearing  that  the  Judg- 
ment moved  for  would  be  a  Judgment  upon 
the  merits,  and  not  upon  the  form  of  the 
pleading.  Mr.  Black,  in  bis  worlc  on  Judg- 
ments (volume  1,  {  16),  recognizes  that  while 
In  many  of  the  states  the  motion  for  a  Judg- 
ment non  obstante  veredicto,  and  the  mo- 
tion for  a  repleader,  are  not  retained  in  form 
as  specific  remedies,  there  Is,  under  the  prac- 
tice of  nearly  all  the  states,  a  remedy  of 
some  name  which  accomplishes  the  •  same 
purpose  which  was  accomplished  by  these 
motions  at  common  law.  See,  also.  In  this 
connectim,  1  Freem.  Judgm.  (4tb  Ed.)  S  7. 
There  Is  no  reference  In  our  Code,  by  name, 
either  to  the  motion  for  a  Judgment  non  ob- 
stante veredicto  or  the  motion  tor  a  replead- 
er. As  the  motion  for  a  repleader  was  gen- 
erally ai^licable  at  common  law  In  cases 
wh«e  there  had  been  an  immaterial  Issue 
made  up  and  Joined  at  some  stage  of  the 
case  subsequent  to  the  plea,  that  motion  in 
taem  would  have  very  Httie  application  to 
our  system,  where  there  is,  except  In  special 
cases,  DO  pleadings  after  the  answer  of  tlie 
defendant.  There  seems  to  be  no  ruling  by 
this  court  which  expressly  recognizes  the  mo- 
ttai  for  a  Judgment  non  obstante  veredicto 
as  a  remedy  eo  nomine  in  this  state.  Such 
a  motion  was  made  in  the  case  of  Grant  v. 
-Insurance  Oo.,  76  Ga.  675.  While  It  was 
held  In  that  case  that  the  motion  was  not 


well  taken,  there  ia  nothing  In  what  Is  said 
by  the  court,  either  In  the  headnote  or  the 
opinion,  to  indicate  that  that  motion  or  one 
which  would  be  the  same  In  substance  would 
not  be  an  appropriate  remedy  In  Georgia,  If 
the  facts  of  the  case  were  such  as  to  call 
for  Its  exercise. 

In  Georgia  the  forms  of  the  common-law 
pleading  have  been  abolished,  but  the  sub- 
stance has  been  retained.  While  In  other 
states  where  codes  have  been  adopted  there 
are  prescribed  forms  of  procedure,  there  Is 
In  our  code  nothing  requiring  adherence  to 
any  particular  form  in  Jiidiclal  proceed- 
ings. An  examination  of  the  laws  of  pro- 
cedure In  this  state,  from  the  Judiciary  act 
of  1799  down  to  and  Including  the  uniform 
procedure  act  of  1887  and  its  various  amend- 
ments, will  demonstrate  that  the  efforts  of 
the  legislatures  which  have  from  ttm»  to 
time  dealt  with  the  subject  of  procedure  in 
this  state  have  been  to  bring  about  a  sys- 
tem wb^e  the  Utigant  would  not  be  ham- 
pered by  prescribed  forms,  but  where  the 
controversies  between  the  parties  at  Issue 
would  be  determined  by  the  court,  and  Jus- 
tice administered,  according  to  the  facts  of 
the  cases  as  they  appeared  in  the  pleadings 
of  the  parties,  and  the  parties  be  given  a 
decision  upon  the  merits  of  the  controversy. 
Wherever  this  result  could  be  accomplished 
by  an  adherence  In  substance  to  the  reme- 
dies of  the  common  law,  these  remedies  are 
still  applicable  In  this  state.  They  need 
not  be  designated  by  any  name,  but,  if  there 
was  a  remedy  at  common  law  which  would 
bring  about  the  desired  result  when  applied 
In  this  state,  the  courts  can  still  administer 
such  remedies,  no  matter  whether  they  call 
them  by  any  particular  names  or  not  If, 
In  a  particular  case,  the  law  and  the  facts 
demand  that  a  Judgment  should  be  entered 
on  the  merits  of  the  case  in  a  particular  way, 
and  there  Is  no  precedent  either  at  common 
law  or  In  the  past  In  this  state  for  such  a 
'  case,  under  our  system  the  court  may  frame 
a  remedy,  and  give  the  case  such  direction 
as  Justice  demands  and  the  law  and  the 
facts  of  the  case  authorize.  If  at  common 
law,  where  the  court  was  hampered  by  a 
system  of  procedure  which  was  replete  with 
strict  rules  and  technical  niceties,  the  court 
was  authorized  to  protect  Itself  from  render- 
ing a  Judgment  which  was  palpably  errone- 
ous and  manifestly  wrong,  and  would  be  in 
violation  of  the  principles  of  law,  and  do 
great  injustice  In  the  particular  case,  not- 
withstanding the  condition  of  affairs  that 
thus  confronted  the  court  was  brought  about 
by  the  negligence  or  Ignorance  of  the  liti- 
gants or  their  counsel,  much  more,  under 
our  loose  system  of  procedure,  which  looks 
alone  at  substance,  and  ignores  form,  would 
the  court  be  authorized.  If  not  required,  to 
take  such  steps  as  might  be  necessary  In 
order  to  demonstrate  that  courts  are  places 
'Where  Justice  is  judicially  administered  and 
controversies  are  decided  upon  their  merits. 
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If  the  plaintiff  files  a  petition  which  sets 
forth  a  cause  of  action,  and  the  defendant 
files  an  answer  thereto  which  would  be 
equivalent  to  a  plea  In  confession  and  ayold- 
ance  at  common  law,  and  Instead  of  demur- 
ring to  the  answer  the  plalntlfl  goes  to  trial, 
and  the  issue  made  by  the  answer  Is  found 
In  favor  of  the  defendant,  we  linow  of  no 
good  reason  why  this  verdict  should  not  be 
set  aside  upon  motion  made  during  the  term 
at  which  the  verdict  was  rendered,  upon  the 
ground  that  the  plea  was  bad  in  substance, 
or  why  a  new  trial  should  not  be  granted  in 
order  that  the  pleadings  might  I>e  amended 
and  the  bad  plea  stricken  from  the  record, 
even  if  it  would  not  be  proper  In  sa(di  a 
case  for  the  Judge  to  ignore  the  matter  of 
avoidance  in  the  plea  which  was  bad  in  sub- 
stance, and  enter  a  judgment  In  favor  of  the 
plaintiff  upon  the  petition  as  confessed. 
Certainly,  when  the  attention  of  the  court  is 
called  to  the  fact  that  a  Judgment  is  about 
to  be  entered,  in  favor  of  the  defendant, 
simply  because  a  plea  which  was  bad  in 
substance,  and  which  would  be  held  to  be 
frivolous  and  unfoiinded  In  the  code  states, 
had  been  found  to  be  true  by  the  Jury,  the 
court  would  have  a  right  to  disregard  the 
plea,  ui>on  a  nration  to  set  aside  the  verdict, 
or,  it  may  be,  upon  a  motion  for  a  new  trial, 
or,  if  either  of  these  remedies  was  not  ap- 
propriate vinier  our  system,  then  to  frame 
such  a  remedy  as  would  prevent  the  court 
from  entering  a  Judgment  wWch  could  have 
no  other  effect  than  to  bring  the  court  iqto 
discredit  and  the  administration  of  the  law 
Into  contempt  Such  a  Judgment  was  never 
permitted  at  common  law  when  a  tlmiely 
motion  was  made  to  disregard  the  finding 
upon  the  Insufficient  plea.  Such  a  Judg- 
ment cannot  now  be  entered,  In  any  of  the 
code  states  in  this  Union,  when  a  timely 
motion  for  a  Judgment  on  the  pleadings  ia 
made.  Certainly,  in  a  state  where  the  claim 
is  made  that  substance  only  is  looked  to  in 
Judicial  proceedings,  such  a  Judgment  cannot 
be  entered  when  timely  objection  is  made  to 
its  rendition.  If  the  court  could  at  comxnoa 
law  protect  itself  from  entering  such  a  Judg- 
ment after  verdict,  then  It  would  necessarily 
follow  that,  under  our  system,  the  court 
would  have  a  right  to  stop  the  trial  at  any 
time  before  verdict,  when  Its  attention  ia 
called  to  the  fact  that  the  plea  is  bad  in 
substance,  and  that,  even  if  found  true,  it 
would  not  legally  authorize  a  Judgment  in 
favor  of  the  defendant,  and  would  take  some 
steps,  either  by  striking  the  plea  or  direct- 
ing a  verdict,  which  would  have  the  effect, 
not  only  of  preventing  the  necessity  of  en- 
tering a  Judgment  upon  a  bad  plea,  but  also 
the  necessity  of  proceeding  with  a  trial 
which  would  result  in  no  other  way  than  In 
a  finding  which  would  have  to  be  subse- 
quently disregarded  by  the  court  If  the 
court  can  disregard  the  plea  after  verdict 
because  the  same  Is  bad  in  substance,  either 
by  setting  aside  the  verdict  which  Is  based 


thereon,  or  by  granting  a  new  trial,  or  by 
taking  such  other  steps  as  would  have  the 
effect  of  preventing  a  Judgment  from  being 
entered  on  the  finding  In  favor  of  the  plea, 
then  the  court,  during  the  progress  of  the 
trial,  can  take  any  proper  and  uecessary 
steps  required  to  prevent  a  finding  upon  the 
plea  which  is  bad  in  substance.  This  may 
be  accomplished  either  by  striking  the  plea, 
if  a  motion  Is  made  to  this  effect  by  ruling 
out  evld^ice  which  is  offered  in  support  of 
the  plea,  or,  if  evidence  has  been  admitted, 
by  directing  a  verdict  for  the  plaintiff  not- 
withstanding the  plea  and  the  evidence  of- 
fered in  support  thereof.  A  plea  which 
does  not  set  forth  anything  which  is,  in  law, 
a  sufllcient  reason  for  defeating  the  right 
of  the  plalntlfl  to  recover  upon  a  petition 
which  sets  forth  a  cause  of  action,  should 
not  even  if  proved  to  be  true,  be  allowed 
to  have  the  effect  to  defeat  the  plaintiff  in 
his  right  to  recover,  provided  the  plaintiff 
calls  attention  to  the  fact  that  the  plea  is 
bad  In  substance,  either  during  the  progress 
of  the  trial  before  verdict  or  makes  a  timely 
motion  after  verdict  to  disregard  the  verdict 
finding  in  favor  of  the  plea;  and  this  is  true 
notwithstanding  the  plaintiff  has  passed 
over  the  plea  which  was  bad  In  substance 
without  demurring  to  the  same  prior  to  the 
trial.  It  Is  well  settied  In  this  state  that  if 
a  petition  does  not  set  forth  a  cause  of  ac- 
tion, the  court  can  relieve  itself  of  the  ne- 
cessity of  rendering  a  Judgment  in  favor  of 
the  plaintiff  on  such  a  petition  by  dismissing 
the  same  at  any  time,  during  the  progress  of 
the  trial,  when  its  attention  is  called  to  the 
fact  that  the  petition  is  bad  in  substance. 
This  can  be  done  either  upon  motion  of  the 
defendant  or  by  the  court  upon  Its  own  mo- 
tion. If  the  petition  sets  forth  a  cause  of 
action,  and  the  plea  and  answer  thereto  set 
up  no  ground  of  defense  whatever,  we  see  no 
good  reason  why,  under  our  system,  the 
court  at  any  time  before  verdict  should  not 
give  the  case  such  direction  as  would  disre- 
gard the  plea,  and  do  this  either  upon  motion 
of  the  plaintiff  or  upon  its  own  motion.  This 
practice  is  entirely  In  accord  with  the  theory 
of  our  system,  which  is  that  a  verdict  and 
Judgment  in  a  case  should,  so  far  as  possible, 
decide  the  actual  merits  of  the  controversy 
between  the  parties,  and  do  substantial  Jus- 
tice between  them.  Of  course,  if  the  an- 
swer was  good  in  substance,  and  was  simply 
defective  in  form,  the  court  would  have  no 
authority  to  disregard  the  same  either  on  the 
motion  of  the  plaintiff  or  otherwise,  for  the 
reason  that  by  failing  to  demur,  the  plain- 
tiff has  waived  all  defects  of  form  in  th« 
answer. 

Keeping  this  in  mind,  none  of  the  rulings 
of  this  court  are  in  conflict  with  the  posi- 
tion above  taken.  In  Bryan  v.  Ourr,  27  Ga. 
378,  it  was  held  that  where  a  plea  of  Justifi- 
cation bad  not  been  demurred  to  for  Insoffl- 
clency,  and  evidence  had  been  admitted  under 
it  witboat  objection,  it  was  error  for  the 
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court  to  charge  the  Jury  that  the  plea  was 
defectire,  and  the  defendant  could  take  noth- 
ing under  It.  An  examination  of  thlB  case 
wUI  show  that  the  plea,  though  informal  and 
defective,  was  good  in  substance,  and  of 
course  in  such  a  case  the  plaintiff,  by  fail- 
ing to  demur,  waived  the  formal  defects  in 
Hm  plea,  and  the  court  should  have  treated 
the  plea  as  good  for  the  purposes  of  the 
case.  In  Siesel  r.  Harris,  48  Oa.  652,  It 
was  held  that  when  the  defendant  filed  a 
plea  of  usury  which  was  good  In  substance, 
but  otherwise  defective,  and  there  was  no 
demurrer  to  the  plea,  it  was  error  for  the 
coiurt  to  charge  that  the  Jury  could  disregard 
the  plea  for  the  reason  that  it  did  not  con* 
tain  all  of  the  essentials  necessary  to  make  a 
perfect  plea  of  usury.  There  was  nothing 
said  In  either  of  these  two  cases  as  to  the 
right  of  the  court  to  instruct  the  Jury  to 
disregard  the  plea  If  It  had  been  altogether 
bad.  In  Henderson  v.  Fox,  83  Ga.  233,  9  S. 
E.  839  (3),  it  was  held  that  a  plea  of  Justi- 
fication, although  loose  and  informal,  which 
was  not  demurred  to,  would  not  be  very 
closely  scrutinized  after  verdict  Nether  in 
Singland  after  the  statute  allowing  pleadings 
to  be  amended,  nor  la  the  code  states,  was 
t3ie  court  authorized  to  disregard,  either  be- 
fore or  after  verdict,  a  plea  which  was  good 
in  substance  but  defective  In  form;  and  that 
is  tiie  extent  only  of  the  rulings  Just  refer- 
red to.  There  is  no  ruling,  so  far  as  we 
have  been  able  to  ascertain,  which  in  terms 
denies  to  the  court  the  right  to  disregard  a 
plea  bad  in  substance  before  verdict,  or  after 
verdict  if  a  timely  motion  Is  made  to  that 
effect,  notwithstanding  the  failure  of  the  op- 
posite party  to  raise  the  question  of  the 
■uffldency  of  the  plea  by  a  general  demurrer 
to  the  same.  There  Is  nothing  in  the  posi- 
tion above  taken  which  conflicts  with  the  rul- 
ings of  this  court  that  the  legal  sufficiency 
of  a  petition  cannot  be  called  in  question  by 
a  motion  for  a  nonsuit,  or  by  objection  to 
evidence,  or  by  ti  motion  for  a  new  trial. 
In  the  case  of  Fleming  r.  Roberts,  114  6a. 
634,  40  S.  B.  792,  which  followed  the  pre- 
vious rulings  of  this  court,  It  was  held  that 
fbe  legal  sufficiency  of  a  petition  cannot  be 
brought  In  question  by  an  objection  to  evi- 
dence introduced  in  support  of  the  same.  It 
was  there  said:  "If  a  petition  is  good  In 
gobstance,  but  defective  In  form,  objection  to 
it  must  be  made  by  an  appropriate  special 
demurrer  at  the  first  term;  If  a  petition  Is 
not  good  In  substance,— that  is,  taking  evecj 
allegation  to  be  true.  It  fails  to  set  fwth  a 
cause  of  action,— objection  must  be  made  to 
'it  either  by  a  general  demurrer,  or  a  mo- 
tion to  dismiss  the  case  before  verdict,  or 
^yr  motion  In  arrest  of  Judgment  or  motion 
to  set  aside  the  Judgment  after  verdict  We 
Imow  of  no  other  way  in  which  the  legal 
aoffldency  of  a  petition  can  be  properly 
brought  before  the  court" 

It  will  thus  be  seen  that  where  the  de- 
fendant panes  over  a  petition  bad  in  sub- 


stance without  demurring,  he  Is  given  three 
remedies  by  which  he  may  call  In  question 
the  sufficiency  of  the  petition,— one  before 
verdict  and  two  after  verdict— one  of  these 
latter  being  recognized  by  the  common  law; 
that  Is,  a  motion  in  arrest  of  Judgment;  the 
other  two,  the  motion  to  dismiss  before  ver- 
dict and  the  motion  to  set  aside  after  ver- 
dict being  peculiar  to  our  system.  The  legal 
sufficiency  of  a  declaration  could  not  be 
called  In  question  at  common  law  on  a  mo- 
tion for  a  new  trial,  and  It  cannot  b«  called 
In  question  by  such  a  motion  In  this  8tat& 
The  legal  sufficiency  of  a  plea  In  confession 
and  avoidance  which  was  bad  in  substance, 
but  which  had  not  been  demurred  to,  could 
be  called  In  questicm  at  common  law  by  a 
motion  after  verdict  to  enter  a  Judgment 
notwithstanding  tfie  verdict,  or.  In  certain 
cases,  by  a  motion  for  a  repleader.  There 
being  veiy  few.  If  any,  cases  where  the  mo- 
tion for  a  repleader  would  be  applicable  un- 
der our  system  of  pleading.  It  follows  that, 
If  the  motion  toe  a  Judgment  notwithstand- 
ing the  verdict  Is  not  in  substance  still  of 
force  in  this  state,  we  have  abolished  the 
only  remedy  known  to  the  common  law 
which  would  be  applicable  under  our  system, 
and  substituted  no  remedy  In  the  place  of 
this  salutary  common-law  remedy  which  was 
abolished.  The  negligent  or  ignorant  defend- 
ant who  falls  to  demur  to  the  petition  Is 
given,  under  our  system,  the  motion  to  dis- 
miss, available  to  him  at  any  time  before 
verdict,  and  there  is  retained  for  his  bene- 
fit the  common-law  motion  In  arrest  of  Judg- 
ment Is  the  Ignorant  or  negligent  plaintiff 
to  be  punished  more  severely  than  the  igno- 
rant or  negligent  defendant?  If  we  have  re- 
tained the  motion  In  arrest  of  Judgment  as 
a  remedy  for  the  defendant  why  not  retain 
also  the  motion  for  Judgment  notwithstand- 
ing the  verdict  for  the  benefit  of  the  plain- 
tiff? If  we  have  created  a  new  remedy  for 
the  defendant  by  motion  to  dismiss  pending 
the  trial,  why  not  recognize  the  necessity  for 
a  similar  remedy  for  the  plamdff,  and  give 
him  a  right  to  move  to  strike  the  plea  or  dis- 
regard the  plea,  or  any  other  motion  which 
would  have  the  effect,  during  the  progress 
of  the  trial,  of  disposing  of  a  plea  which  was 
altogether  bad  in  substance?  A  motion  to 
exclude  the  evidence,  or  a  motion  to  direct 
a  verdict  would  have  the  same  effect  and 
in  Justice  it  seems  that  the  plaintiff  should 
be  entitled  to  remedies  of  this  character, 
where  similar  remedies  are  given  to  his  ad- 
versary under  circumstances  where  he  would 
be  as  miKh  at  fault  as  the  plaintiff  would  be. 
In  the  present  case,  the  plea  confessed  the 
truth  of  the  allegations  in  the  petition.  It  in 
effect  admitted  the  execution  of  the  bond  and 
the  failure  to  support  the  wife.  It  set  up, 
as  a  reason  why  the  defendant  was  not  lia- 
ble on  the  bond  notwithstanding  the  facts 
charged  in  the  petition  were  true,  that  the 
wife  had  voluntarily  abandoned  the  husband, 
and  the  failure  to  supitort  her  was  due  er">*- 
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I7  to  her  conduct  Under  the  ruling  In  Duke 
▼.  Brown,  tMs  constituted  no  reason  for  the 
failure  to  supiport  the  wife,  and  therefore  was 
no  defense  to  the  action  on  the  bond.  If  this 
plea  had  been  proved,  and  the  Jury  had  t«- 
turned  a  verdict  finding  In  favor  of  the  de- 
fendant on  this  plea,  thls^flndlng  would  have 
been  upon  an  Issue  which  could  not  have  le- 
gally decided  the  controversy  between  the  par- 
ties. The  finding  should  either  have  been  dis- 
regarded or  set  aside  Such  being  the  case, 
when  It  appeared  to  the  court,  during  the 
progress  of  the  trial,  that  the  plea  was  bad  In 
substance,  and  If  found  In  favor  of  the  de- 
fendant the  court  should  have  refused  to  en- 
ter a  Judgment  thereon.  It  was  not  only  the 
right,  but  It  was  the  duty,  of  the  court  to  give 
the  case  such  direction  as  that  the  plea  would 
be  disregarded.  This  was  done  In  the  pres- 
ent case  by  refusing  to  allow  evidence  to  sus- 
tain the  plea.  The  same  result  could  have 
been  accomplished  by  allowing  the  evidence 
and  directing  a  verdict  against  the  defendant 
In  any  event  the  right  result  was  reached,  and 
the  Judgment  10  far  as  this  qvestlon  is  c<m- 
cemed,  should  be  affirmed. 

In  all  that  has  been  said,  Mr.  Justice  UIV 
TLE  agrees  with  us.  In  what  follows  we 
speak  only  for  ourselves. 

In  this  case,  the  bond  was  for  $7S0,  but  for 
some  reason  the  suit  was  brought  only  for 
$000.  The  court  directed  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  sued  for. 
It  having  appeared  that  the  husband  failed 
to  support  the  wife,  under  the  ruling  in  Duke 
V.  Brown  the  plaintiff  was  entitled  to  recover 
the  full  amount  of  the  bond,  if  this  amount 
had  been  sued  for,  and  under  that  ruling  be 
was  entitled  in  the  present  case  to  recover  the 
full  amount  for  which  the  suit  was  brought 
It  Is  Insisted  that  the  ruling  in  Duke  v. 
Brown  was  erroneous,  for  the  reason  that 
there  is  nothing  In  the  statute  authorizing 
a  Judgment  for  the  full  amount  stipulated  in 
the  bond,  and  that  therefore,  suits  upon 
bonds  of  this  character  should  be  governed  by 
the  ordinary  rules  of  the  common  law,  and 
the  plaintiff  should  be  permitted  to  recover 
only  such  damages  as  the  proof  showed  she 
had  sustained  prior  to  the  filing  of  the  peti- 
tion. The  general  rule  is  that  in  a  suit  upon 
a  penal  bond,  whether  the  amount  recovered 
Is  the  full  penalty  or  not  all  remedies  on  the 
bond  are  merged  in  the  Judgment  and  no 
further  suit  can  be  brought  on  the  bond.  The ' 
act  in  reference  to  the  bond  given  for  the 
purpose  of  stopping  a  prosecution  for  seduc- 
tion provides  that  the  bond  shall  be  filed  in 
the  office  of  the  ordinary  and  recorded,  and, 
upon  the  failure  of  the  principal  obligor  to 
comply  with  the  bond,  suit  may  be  brought 
thereon.  Pen.  Code,  {  389.  The  statute  does 
not  in  terms  say  what  should  be  the  amount 
of  recovery  on  the  bond.  The  question  thus 
arises  whether  it  was  within  the  contempla- 
tion of  the  general  assembly  that  one  recov- 
ery, say  for  a  failure  to  support  the  wife  for 
<mt  day.  of  an  Infinitesimal  amount  would 


have  the  effect  to  prevent  another  recovery 
on  the  bond  for  a  failure  to  support  during  a 
period  of  two,  three,  or  five  years.  As  the 
statute  does  not  In  terms  provide  that  suc- 
cessive recoveries  may  be  had  upon  the  bond 
for  continued  default  on  the  part  of  the  hus- 
band to  support  the  wife,  -the  better  view 
seems  to  be  that  the  general  assembly  intend- 
ed that  one  suit  only  should  be  brought  upon 
the  bond.  Such  being  the  case,  could  this  suit 
be  brought  the  moment  there  was  a  failure 
to  comply  with  the  terms  of  the  obligation, 
and  the  full  amount  of  the  bond  be  recovered 
as  a  penalty,  the  fmid  thus  going  into  the 
hands  of  the  ordinary  to  be  disbursed  by  bim 
for  the  benefit  of  the  wife  and  her  offspring, 
having  a  due  regard  for  what  had  been  done 
by  the  husband  In  the  way  of  supporting  his 
wife  before  the  suit  or  what  might  be  done 
thereafter  during  the  continuance  of  the  five 
years;  or  was  the  wife  compelled  to  wait  un- 
til the  expiration  of  the  five  years,  and  live 
as  best  she  might  during  that  term,  and  then 
bring  a  suit  which  would  reimbm^e  her  for 
the  cost  of  her  living  during  the  period  that 
her  husband  had  failed  to  support  her?  It 
must  be  kept  in  mind  that  the  legislative  pur- 
pose and  intent  was  to  provide  for  the  main- 
tenance and  support  of  the  wife,  and  the  act 
must  not  be  construed  in  such  a  way  as  to 
defeat  this  end.  If  it  Is  held  that  no  suit  can 
be  brought  until  after  the  expiration  of  five 
years,  except  for  such  an  amount  as  may  be 
necessary  to  pay  for  the  support  during  the 
time  that  the  husband  may  have  failed  to  sup- 
port the  wife  prior  to  the  suit  or  that  a  suit 
brought  within  five  years  must  be  limited  so 
as  to  authorize  a  recovery  only  for  an  amount 
necessary  to  support  the  wife  during  that  part 
of  the  period  of  five  years  which  had  expired 
before  the  bringing  of  the  suit,  then  the  legis- 
lative purpose,  to  provide  for  the  support  of 
the  wife  for  the  full  period  of  five  years,  al-  ' 
though  not  entirely  defeated.  Is,  to  a  large 
extent  disregarded.  To  hold  that  a  suit 
brought  during  the  five  years  was  limited 
to  the  actual  damages  sustained  up  to  the 
time  the  suit  was  brought  would  not  carry  out 
to  Its  full  extent  the  legislative  purpose.  To 
hold  that  the  wife  must  wait  until  after  the 
expiration  of  the  five  years,  if  she  expected 
to  demand  of  her  husband  and  the  security 
on  his  bond  the  full  amount  necessary  to  sup- 
port her  for  the  entire  period,  would  not  be 
at  all  in  furtherance  of  the  legislative  scheme. 
The  purpose,  as  has  been  stated  more  than 
once,  of  the  general  assembly,  was  to  provide 
for  the  maintenance  and  support  of  the  wife 
for  the  period  of  five  years;  and  the  amount 
necessary  for  this  purpose  was  to  be  fixed  by ' 
the  ordinary  when  the  bond  was  given;  and 
the  wife  was  entitied  to  look  to  the  bond  for 
such  a  part  of  this  simi  as  was  necessary  to 
support  her  during  that  portion  of  the  period 
of  five  years  that  the  husband  failed  to  sup- 
port her.  No  other  course  was  open  to  the 
court  In  passing  upon  the  act  and  determin- 
Ing  what  was  Intended  to  be  accomplistaed  bf 
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tbe  general  aasembly,  keeping  In  view  the  pur- 
pose and  Intent  for  whlcb  tbe  legislation  was 
passed,  than  to  hold  that  tbe  failure,  for  any 
period  of  time,  to  support  and  maintain  the 
wife,  constituted  a  breach  of  the  bond,  and 
that,  when,  such  breach  took  place,  it  was 
tbe  du^  of  the  public  officer  who  was  tbe 
custodian  of  tbe  bond  to  bring  a  suit  there- 
on, and  recover  tbe  full  amount  of  the  bond. 
Any  other  view  than  this  to  not  only  Incon- 
sistent with  the  purpose  and  intent  of  tbe 
legislation  under  consideration,  but  tends  to 
defeat  the  wise  and  beneficent  ends  intended 
to  be  accomplished  by  that  legislation.  But 
it  to  said,  as  it  was  said  in  Duke  v.  Brown, 
tliat  tbe  act  does  not  in  terms  authorize  this. 
This  must  be  conceded.  While  we  cannot 
look  to  other  legislation  for  tbe  purpose  of 
carrying  into  effect  a  piece  of  defective  legis- 
lation, we  can  look  to  other  legislation  indi- 
cating the  purpose  and  policy  of  the  state  in 
order  to  determine  what  was  tbe  legislative 
Intent  In  dealing  with  a  matter  similar  to 
that  already  dealt  with  by  previous  legisla- 
tion,, and  construe  the  terms  of  the  act  In 
tbe  light  of  prior  legislation  on  a  subject  of 
a  somewhat  similar  nature,  and  in  thto  way 
give  to  tbe  act  a  construction  which  is  clearly 
In  lini  wltii  tbe  legislative  intent  indicated 
therein,  and  which  will  further  the  wise  pur- 
poses which  are  manifested  by  the  terms  of 
the  act  when  taken  in  the  light  of  past  his- 
tory which  had  its  effect  In  bringing  about  the 
legislation  In  question.  Tbe  legislation  on  the 
subject  of  tbe  remedies  to  be  given  on  bas- 
tardy bonds  was,  therefore,  in  Duke  v.  Brown, 
resorted  to  in  order  to  throw  some  light  up- 
on the  question  as  to  what  was  to  be  the  char- 
acter of  tbe  remedy  upon  tbe  bond  given  in 
cases  of  the  character  now  under  considera- 
tion. It  was  not  contended  in  Duke  v.  Brown, 
-^lelther  Is  it  contended  now,— that  there  is 
any  express  legislation  authorizing  a  recovery 
of  the  full  amount  of  tbe  bond  in  a  suit  of 
the  character  before  us;  but  it  was  contended 
then,  and  it  is  contended  now,  that  in  no 
other  way  can  the  legislation  contained  in  the 
sections  of  the  Penal  Code  above  cited  be 
carried  into  full  effect  unless  so  construed  as 
to  allow  In  a  given  case  a  recovery  for  tbe 
full  amount  stated  in  tbe  bond.  Any  other 
construction  would  not  only  be  not  consistent 
with  the  scheme  as  dealt  with  in  the  act,  but 
would  seriously  tend  to  defeat  the  entire  pur- 
pose for  whlcb  the  legislation  was  passed. 
The  bond  given  by  the  seducer  to  stop  the 
prosecution  for  seduction  was  treated  as  a 
bond  given  to  the  public,  conditioned  for  tbe 
support  of  Ills  wife,  and,  if  he  failed  to  sup- 
port her,  the  public,  through  the  public  officer 
who  was  the  payee  of  the  bond,  was  to  recov- 
er the  amount,  and  see  that  the  same  was  ap- 
propriated for  the  purpose  for  which  the  I)ond 
was  given.  While 'the  question  was  not  di- 
rectly Involved  in  Duke  v.  Brown,  nor  ia  it 
involved  here,  It  was  then  said,  and  no  rea- 
son appears  for  a  modification  of  what  was 
laid  down  there,  although  it  may  be  subject 


to  the  criticism  that  It  was  obiter,  that  the 
ordinary  should  use  the  fund  from  time  to 
time  for  tbe  support  and  maintenance  of  tbe 
wife  and  her  offspring,  and  that  if,  at  the 
end  of  the  period  of  five  years  from  the  date 
of  the  marriage,  any  amount  remained  uncol- 
lected on  the  Judgment,  or,  if  collected,  re- 
mained imexpended  In  the  bands  of  the  ordi- 
nary, such  amount  should  be  returned  to  the 
person  who  paid  tbe  same  to  tbe  ordinary. 
The  court  is  now.  and  was  in  Duke  v.  Brown, 
confronted  with  a  condition  of  affahrs  where, 
under  one  construction,  the  act  providing  for 
tbe  bond  to  be  given  by  tbe  seducer  to  sup- 
port his  wife  and  children  could  be  rendered 
effective,  and  under  another  construction  the 
act  would  be  practically  nullified.  One  con- 
struction would  make  the  act  a  benefit  to  tbe 
victim  of  tbe  crime;  the  other  construction 
would  simply  afford  to  a  confessed  felon  an 
opportunity  to  escape  from  the  obligation  to 
support  a  once  virtuous  female  whose  tiap- 
plness  and  character  he  had  destroyed.  Be- 
tween these  two  constructions  it  seemed,  when 
Duke  V.  Brown  was  before  the  com:t,  tiiat 
that  which  carried  into  effect  the  manifest 
legislative  intent,  and  Inured  to  the  benefit 
of  the  unhappy  victim  of  tbe  crime,  was  to 
be  preferred  to  a  construction  which  inured 
to  the  benefit  of  the  felon  himself,  who  was 
out  of  the  penitentiary  simply  by  the  morcy 
of  the  law,  the  enforcement  of  which  he  was 
further  attempting  to  defeat  by  the  refusal 
to  comply  with  the  obligation  entered  into 
when  this  mercy  was  extended  to  him. 

After  due  refiection,  there  appears  no  good 
reason  why  the  rule  laid  down  in  Duke  v. 
Brown  should  not  be  adhered  to.  Every  con- 
clusion reached  in  Duke  v.  Brown,  after  pa- 
tient re-examinatlon  of  that  case,  Is  still  sat- 
isfactory to  the  writer,  and  nothing  has  oc- 
curred to  his  mind,  or  been  presented  by  any 
one  else.  In  reference  to  the  conclusions  there 
reached,  which  would  require  that  the  same 
should  not  be  followed  In  other  cases  where 
the  questions  there  discussed  are  Involved. 
The  writer  stated  In  Duke  v.  Brown  that  a 
great  deal  of  what  was  there  said  was  obiter, 
but  such  portions  of  the  opinion  were  then 
deemed  to  be  necessary  to  a  weil-roimded  dis- 
cussion of  the  questions  actually  Involved. 
The  right  was  expressly  reserved  to  depart 
from  these  dicta  in  the  future,  if  upon  further 
reflection  they  were  not  thought  to  be  well 
founded.  The  writer  now  sees  no  reason  to 
withdraw,  restrict,  modify,  or  depart  from 
anything  said  in  the  opinion  in  Duke  v. 
Brown. 

ai5  G«.  796) 

WYNN  T.  RICHARD  ALLBN  LODGB, 
NO.  14,  K.  P. 

(Supreme  Court  of  Georgia.    June  12,  1902.) 

JUSTICE  OF  THK  PEACE— SUMMONS— VAUDrTT. 
1.  It  is  essential  to  the  validity  of  a  sum- 
mons issuing  from  a  justice's  court  for  the  pur- 
pose of  instituting  au  actiou  therein  that  sMna 
person    should   be   named   as   defendant.      A»> 
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cordlngiy,  a  Bummons  which  names  as  a  de- 
fendant "Richard  Allen  Lodge,  No.  14, 
Knighta  of  Pythias,"  ia  fatally  defectlT*.  in 
that  it  does  not  disdose  that  sudi  lodge  is 
either  a  corporatiou  or  a  partnership,  and 
therefore  subject  to  suit  .  Barbour  t.  Albany 
Lodge,  73  Ga.  474,  followed  in  Thurmond  v. 
Baptist  Chnrch,  36  S.  B.  221,  110  Oa.  816. 

2.  The  ruling  above  announced  disposes  of 
the  only  question  made  and  argued  in  the  pres- 
ent case,  and  it  follows  that  there  was  no  er- 
ror In  refusing  to  sanction  the  petition  for 
certiorari.    ' 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  D.  D.  Wynn  against  the  Richard 
Allen  IXKlge,  No.  14,  Knights  of  Pythias. 
Judgment  for  defendant  in  an  action  before 
a  Justice,  and  from  the  refusal  of  a  petition 
for  certiorari,  plaintiff  brings  error.  Afflrm> 
ed. 

O.  E.  &  M.  O.  Horton,  for  plaintiff  In  er- 
ror. Bucker.  &  Bucker,  (or  defendant  In 
error. 

PER  OTTRLAH.    Jadgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  slcknesB. 


(U6  Oa.  S70) 

BAKER  T.  BRANAN  «t  at. 
(Supreme   Court  of  Georgia.     June  7.   19Q2.) 

APPBAL-RKVIBW— NEW    TRIAL. 

The  evidence  did  not,  under  the  law  a»- 
^cable  thereto,  demand  the  verdict  rendered, 
nierefoie  this  conrt  will  not  reverse  the  judg- 
ment of  the  trial  conrt  granting  a  first  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  connty; 
G.  O.  Jones,  Judge. 

Action  by  C.  N.  Baker  against  Branan 
Bros.  &  Co.  From  an  order  granting  a  new 
trial.  C.  N.  Baker  brings  error.    Affirmed. 

8.  Holdemeas,  for  plaintiff  in  error. 
PEB  CUBIAM.  Judgment  afBrmed. 
LEWIS,  Jn  absent  on  account  of  sicknesa. 


(115  Oa.  671) 

McTjAUGHLIN  ▼.  TAYLOR. 
(Supreme  Court   of  Georgia.     June  7,   1002.) 

MORTOAOR  UEN— sale:  BT  RECEIVER- 
PARTNERSHIP. 
The  lien  of  a  mortgage  held  by  a  stranger 
to  a  suit  in  which  a  receiver  Is  appointed  to 
wind  np  the  affairs  of  a  partnership,  against 
the   individual   interest   in    real    estate   of   one 
member  of  the  partnership,  remains  upon  the 
property,  notwithstanding  it  Itas  been  sold  by 
the  receiver. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Marlon  connty; 
W.  B.  Butt  Judge. 

Action  by  L.  C.  McLaughlin  against  L. 
F.  McLaughlin.  Judgment  for  plaintiff.  On 
levy  of  execution,  J.  M.  Taylor  filed  a  claim. 


Judgment  for  claimant  and  plaintiff  In  exe- 
cution brings  error.    Beversed. 

J.  J.  Dunham  and  Simeon  Blue,  for  plain- 
tiff In  error.  Geo.  P.  Munro,  for  defendant 
In  error. 

COBB,  J.  This  was  a  claim  case,  in 
which  L.  O.  McLaughlin  was  plaintiff  In 
execution,  L.  F.  McLaughlin  defendant  in 
execution,  and  J.  M.  Taylor  claimant  At 
the  trial  it  appeared  that  on  September  24, 
1886,  the  defendant  in  execution  executed  a 
mortgage  to  the  plaintiff  In  execution  upon  a 
one-fourth  interest  In  certain  described  lots 
of  land,  and  that  this  mortgage  was  dnly  re- 
corded. At  the  time  this  mortgage  was  exe- 
cuted the  defendant  In  execution  was  a  mem- 
ber of  the  firm  of  Fort  &  Co.,  and  this  firm 
was  In  possession  of  the  land  described  in 
the  mortgage.  On  July  15,  1890,  an  order 
was  passed  by  the  Judge  of  the  superior 
court  In  a  proceeding  which  had  been  In- 
stituted by  L.  F.  McLaughlin  against  Wiley 
Fort  for  the  purpose  of  dissolving  the  part- 
nership above  referred  to,  and  having  an  ac- 
counting and  settlement  of  the  affairs  of  the 
same,  authorizing  the  receiver  which  had 
been  appointed  to  sell  the  assets  of  the  firm, 
part  of  which  was  the  land  In  controversy 
in  the  present  case.  Under  the  authority  of 
this  order  the  receiver  sold  the  land  In  con- 
troversy, and  on  December  21,  1890,  made  a 
deed  to  the  same  to  one  Jenkins,  and  the 
claimant  in  the  present  case  derived  title 
from  the  purchaser  at  the  receiver's  sale. 
The  mortgage  of  the  plaintiff  in  execution 
was  not  foreclosed  at  the  date  of  the  re- 
ceiver's sale,  a  Judgment  of  foreclosure  not 
having  been  obtained  until  the  27th  day  of 
April,  1892.  The  mortgagee  was  not  a  party 
to  the  proceeding  In  which  the  receiver  was 
appointed  and  the  order  of  sale  granted. 
The  court  directed  the  Jury  to  return  a  ver- 
dict finding  the  property  not  subject  to  tlis 
execution,  and  to  this  Judgment  the  plaintiff 
in  execution  excepted. 

The  controlling  question  In  this  case  is 
whether  the  sale  by  the  receiver  under  tlie 
order  in  the  proceeding  instituted  by  the  de- 
fendant in  execution  against  his  copartner 
for  the  purpose  of  winding  up  the  affairs  of 
the  partnership  of  which  they  were  members 
devested  the  lien  of  the  mortgage  held  by 
the  plaintiff  in  execution.  The  plaintiff  la 
execution  was  not  a  party  to  this  proceed- 
ing. The  receiver  was  appointed  for  the 
purpose  of  bringing  before  the  conrt  and  dis- 
posing of  the  property  of  the  parties  to  the 
litigation,  and  no  other  Interest  was  before 
the  court  than  such  interest  as  either  of  the 
partners  had  In  the  property  sold  by  the  re- 
ceiver, and  the  only  interest  In  the  property 
in  controversy  which  was  before  the  conrt 
was  the  equity  of  redemption.  Tarver  t. 
Ellison,  S7  Ga.  64;  Boberts  v.  Hlnson,  77 
6a.  589,  2  &  E.  752  (2);  De  Vaughn  v.  By- 
rom.    110   Ua.    U07,   3G    S.    E.    267    &).    An 
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Interest  in  tbe  property  vested  in  one  wlio 
had  a  claim  adverse  to  eltlier  of  the  parties 
to  tbe  case  warn  not  before  tbe  court;  and 
tlM  coort  liad  no  Jurisdiction  to  pass  any  or- 
d«  wblch  would  prejudice  snch  adverse 
claim  in  any  way  In  reference  to  the  prop- 
erty held  by  the  partnership  or  either  of  the 
partners,  and  apparently  owned  by  them. 
The  court  could  authorise  the  sale  of,  and 
the  receiver  could  sell,  only  the  interest  of 
the  parties  to  the  proceeding  in  the  property 
which  was  in  the  custody  of  tbe  court  It 
was  held  by  the  supreme  court  of  Indiana 
In  Iiorch  t.  Anltman,  75  Ind.  162,  that  a  sale 
of  mortgaged  property  by  a  receiver  appoint- 
ed in  a  suit  between  partners  for  the  settle- 
ment of  the  partnership  business  invests  the 
purchaser  with  only  so  much  interest  in  the 
property  as  the  Arm  had,  and  does  not  de- 
vest or  affect  the  paramount  mortgage  lien 
of  a  stranger  to  the  record.  See,  also.  Manu- 
facturing Co.  V.  Parkhurst  125  Ind.  817,  25 
N.  E.  347;  Poster  v.  Barnes,  81  Pa.  877; 
Beach,  Rec.  (Alderson's  Ed.)  i  735;  High, 
Rec.  (3d  Ed.)  {  191.  The  plaintiff  in  execu- 
tion in  the  present  case— the  mortgagee- 
could  not  have  claimed  the  proceeds  arising 
at  the  receiver's  sale,  for  the  simple  reason 
that  the  mortgage  was  not  foreclosed  at  that 
time.  The  statute  which  authorizes  a  mort- 
gagee holding  an  nnforeclosed  mortgage  to 
consent  to  the  sale  of  the  entire  interest 
when  the  property  is  levied  upon  by  other 
process,  and  claim  tbe  proceeds  of  the  sale 
in  the  same  manner  as  If  the  mortgage  had 
l>een  foreclosed,  does  not  apply  to  sales  by 
receivers;  the  statute  being  restricted  in  Its 
operations  to  sales  where  the  equity  of  re- 
demption Is  levied  on  under  an  execution. 
See  Civ.  Code,  |  2759.  While  the  effect  of 
the  Judgment  rendered  in  the  case  between 
the  two  partners  was  that  the  property  In 
controversy  was  partnership  property,  this 
Judgment  did  not  bind  the  plalndtt  in  exe- 
cution in  the  present  case,  for  the  simple 
reason  that  she  was  not  a  party  to  the  pro- 
ceeding, and  could  not  be  heard  on  this  ques- 
tion. The  plaintiff  in  execution  having  shown 
that  at  the  date  of  tbe  mortgage  the  defend- 
ant in  execution  was  in  possession  of  the 
property  described  in  the  mortgage,  the  pre- 
sumption was  that  he  was  the  owner  of  the 
Interest  described  in  the  mortgage  (see  Mor- 
ris V.  Winkles,  88  Ga.  717,  15  S.  B.  747,  and 
cases  cited);  and  this  presumption  is  not 
overcome  by  proof  showing  title  In  the  claim- 
ant derived  through  a  Judgment  to  which 
tbe  defendant  in  execution  was  a  party,  but 
to  which  the  plaintiff  In  execution  was  a 
stranger.  If  the  land  In  controversy  was 
really  a  part  of  the  assets  of  the  firm  of 
which  the  defendant  In  execution  was  a 
member  at  the  time  tbe  mortgage  was  exe- 
cnted,  and  the  plaintiff  in  execution  had 
knowledge  of  this  fact  at  the  time  the  mort- 
gage was  taken,  It  may  be  that  in  a  proper 
proceeding,  with  proper  parties,  a  court  of 
equity  would  protect  the  rights  of  the  other 


partner,  or  those  claiming  under  him.  But 
upon  the  facts  as  they  appear  in  the  present 
case,  the  property  levied  on  was,  as  against 
the  claimant  subject  to  the  execution,  and 
the  court  erred  in  directing  the  Jury  to  find 
to  the  contrary. 

Judgment  reversed.  All  tbe  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(UB  Ga.  764) 
STEELE  T.  WARD  et  al. 
(Supreme  Court  of  Georgia.     June  11,  1902.) 

APPHAIr-RBVIBW— NONSUIT. 

There  was  no  error  In  the  rulings  on  evi- 
dence of  which  complaint  is  made,  and  under 
the  facts  appearing  in  the  testimony  ofCered 
in  behalf  of  the  plaintiff  the  gi'autmg  of  a 
nonsuit  was  proper. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Henry  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  W.  S.  Steele  against  W.  W. 
Ward  and  others.  From  a  Judgment  of 
nonsuit  plaintiff  brings  error.    Affirmed. 

Yasser  Woolley,  B.  P.  Weems,  and  John 
S.  Gleaton,  for  plaintiff  in  error.  J.  P.  Wall, 
for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(116  Oft.  763) 
TRION   MFG.   CO.   v.    ROME   BRICiX    CO. 
(Supreme  Court  of  Georgia.     June  11,   1902.) 
APPBALr-RKVIBW. 
There  was  no  error  in  rejecting  evidence. 
Tbe  evidence  admitted  demanded  a  finding  in 
favor  of  the  plaintiff  for  the  amount  sued  for, 
and  the  court  did  not  err  in  directing  the  jury 
BO  to  find. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Chattooga  coun- 
ty;  E.  L.  Brlnson,  Judge. 

Action  between  the  Trion  Manufacturing 
Company  and  the  Rome  Brick  Company. 
From  a  Judgment  the  TrIon  Manufacturing 
Company  brings  error.     Affirmed. 

Wesley  Shropshire  and  Harper  Hamilton, 
for  plaintiff  In  error.  Jno.  D.  Taylor  and  J. 
Branham,  for  defendant  in  error, 

PER  CURIAM.    Judgment  affirmed. 

liEWIS,  J.,  absent  on  account  of  sickness. 


(116  Ga.  723) 
JCOX  T.  ATKINSON  et  aL 
(Supreme  Court  of  Georgia.     Jane  10,   1902.) 

APPBAL-RBVIBW— GRANT  OF  NBW  TRIAL. 
This  being  the  first  grant  of  a  new  trial, 
and  it  not  appearing  that  the  verdict  returned 
was  under  the  law  and  the  evidence  abso- 
lutely required,  the  judgment  of  the  trial  court 
wiU  not  be  disturbed.    Civ.  Code,  i  5585. 

(Syllabus  by  the  0>nrt) 
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Birror  fnxn  city  court  of  La  Grange;   F.  i 
M.  LoDgley,  Judge. 

Action  by  J.  B.  Cox  against  Atkinson  & 
Turner.  From  an  order  granting  a  new 
trial.  Cox  brings  error.    Affirmed. 

O.  D.  Domlnick  and  B.  T.  Moon,  for  plaln- 
tlfl  In  error.  B.  A.  S.  Freeman,  for  defend- 
ants in  error. 

FEB  CUBIAM.    Judgment  aflbwed. 

LEWIS,  J.,  absent  on  account  of  sickness. 

(116  Ob.  741) 

HODOBS  V.  MOSBLY. 
(Bnpreme  Oomt  of  Oeorg^a.    Jane  10,  VKH.) 

APPEAL-REVIEW. 

No  error  of  law  is  complatued  of,  and  the 
evidence  was  sofflcient  to  authorise  the  Terdlct. 
(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Barly  county; 
H.  a  Sheffield,  Judge. 

Action  between  W.  B.  Hodges  and  M.  B. 
Mosely.  From  the  Judgment,  Bodges  brings 
error.    Affirmed. 

A.  G.  Powell,  for  plaintiff  In  error.  W.  a 
Worrill  and  B.  H.  Sheffield,  for  defendant  In 
error. 

PBB  CUBIAM.    Judgment  affirmed. 

liBWia,  J„  absent  on  account  of  sickness. 


aiB  Oa.  722) 

80UTHBBN   BY.    CO.   ▼.   JOHNSON. 

(Supreme  Court  of  Georgia.     June  10,   1902.) 

APPEAL  FROU  JUSTICE— DENIAL  OF 
CERTIORARI. 

There  waa  no  error  of  law  complained  of. 
The  evidence  warranted  the  verdict  rendered 
in  the  magistrate's  court,  and  the  judge  of 
the  superior  court  committed  no  error  in  OTor- 
mling  the  petition  for  certiorari. 

(Syllabus  by  the  Court) 

£^or  from  superior  court,  Qordcm  county; 
A.  W.  Flte,  Judge. 

Action  by  Laura  Johnson  against  the  South- 
em  Bailway  Company.  Judgment  for  plain- 
tiff. From  an  order  OTerrullng  a  petition  tor 
certiorari,  defendant  brings  error.    Affirmed. 

Shumate  &  Maddox  and  Watklns  &  Dodd, 
for  plaintiff  In  error.  Starr  &  Erwln,  for  de- 
fendant in  error. 

PBB  CUBIAM.    Judgment  affirmed. 

LBWIS,  J.,  absent  on  account  of  slcknesSb 


(115  Oa.  737) 

ANTHONY  T.  BOLAND  et  aL 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

APPEAL— REVIEW. 

The  eyldence  warranted  the  verdict,   and 
there  Is  no  merit  in  any  of  the  special  aadgn* 
ments  of  error. 
(Syllabna  by  the  Court) 


•  Error  from  superior  court,  Muscogee  eoimi> 
ty;  W.  B.  Butt,  Judge. 

Action  between  S.  W.  Antbony  and  J.  W. 
Boland  and  others.  From  the  Judgment,  An- 
thony brings  error.    Affirmed. 

A.  A.  Dozier,  for  plaintiff  In  error.  J,  H. 
Martin,  for  defendants  In  error. 

PBB  CUBIAM.    Judgment  affirmed. 

LEWIS,  J.,  alwent  on  account  of  sickness. 

(US  Oa.  7J9) 

BALL,  Treasurer,  v.  WBIQHT. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

WRIT  OF  ERROR— DISMISSAL-CONTEMPT. 

1.  There  is  no  merit  in  the  motion  made  to 
dismiss  the  writ  of  error. 

2.  The  plaintiff  in  error  was  properly  attach- 
ed as  for  contempt  by  the  jndgment  of  the 
superior  court,  as  the  questions  made  by  the 
biu  of  exceptions  in  this  case  were  conclu- 
sirely  settled  against  him  in  a  former  ruling 
making  the  mandamus  absolute. 

(Syllabus  by   the   Court) 

Error  from  superior  court,  Butts  county; 
B.  J.  Beagan,  Judge. 

Application  of  Y.  A.  Wright  for  rule  nisi 
against  L.  J.  Ball,  treasurer,  to  show  why 
he  should  not  be  arrested  for  contempt 
Bnle  granted,  and  defendant  brings  error. 
Affirmed. 

J.  F.  Carmlchael  and  Marcus  W.  Beck, 
for  plabitlff  In  error.  Jno.  B.  L.  Smith  and 
B.  P.  Bailey,  for  defendant  in'  error. 

LITTLE,  J.  It  appears  that  In  June,  1901, 
Young  A.  Wright  presented  a  petition  to  the 
Judge  of  the  superior  court  of  Butts  county 
in  which  he  alleged  that  L.  J.  Ball  was  treas- 
urer of  Butts  county;  that  in  1893,  and  prior 
thereto,  the  petitioner  was  the  duly  commis- 
sioned solicitor  of  the  county  court  of  that 
county,  and  on  the  12th  day  of  December 
of  that  year  there  was  dne  him  from  fines 
and  forfeitures,  as  insolvent  costs  on  orders 
duly  approved,  the  sum  of  $519.08,  which  w- 
ders  were  liens  upon  the  funds  arising  from 
fines  and  fcxfeitures  that  might  thereafter 
come  Into  the  hands  of  the  county  treasurer 
from  such  source  hi  said  court;  that  the 
county  court  referred  to  was  alx>lished  on  the 
16th  day  of  Decemlier,  1893,  by  an  act  of  the 
general  assembly,  at  which  time  there  were 
no  funds  In  the  hands  of  the  county  treas- 
urer subject  to  the  payment  of  his  said  or- 
ders; that  on  the  4th  day  of  December,  1900^ 
by  an  act  of  the  genwal  assembly,  this  court 
was  re-established,  and  since  its  re-eatablish- 
mept,  to  wit,  on  the  2Tth  day  of  May,  1901, 
there  were  In  the  hands  of  the  treasurer 
funds  subject  to  the  payment  of  his  said 
orders,  and  these  orders  were  a  lien  therecHi; 
that  on  said  last-named  date  he  presented 
his  said  orders  to  the  treasurer  tor  payment, 

1 1.  >••  Handamui^  toL  a.  Cut  Die  |  iU. 
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which  wu  rafnwd,  where<q><»  petitioner 
prayed  Cor  a  writ  of  mandamoa,  directed  to 
Ball  aa  coonly  treasnrer,  to  compel  him  to 
pay  said  orders.  On  this  petttlon  a  role  nkl 
was  leaned  and  sen'ed.  The  treasurer  an- 
swered, admitting  in  his  liands  certain  funds 
arising  from  fines  and  forfeitures  in  the  re- 
established court,  but  denying  that  the  funds 
so  arising  were  subject  to  the  payment  of  the 
ordera  of  petitioner.  Other  parts  of  the 
answer  are  not  material  here.  The  rule  nisi 
was  made  returnable  June  25,  1901,  and  on 
that  date,  after  due  inquiry  into  the  case,  the 
Jndge  of  the  superior  court  passed  an  order 
that:  "Upon  the  proofs  and  evidence  sub- 
mitted, and  after  considering  said  cause,  it  is 
ordered  that  said  mandamus  be,  and  the  same 
1b  hereby,  made  absolute;  and,  in  obedience 
to  this  order,  L.  J.  Ball,  the  treasurer  of 
Butts  county,  Is  hereby  directed  to  pay  ovw 
Immediately,  from  the  fines  and  forfeltiures 
In  his  handa  arising  from  the  county  court 
of  Butts  county,  to  Y.  A.  Wright,  the  sum 
of  two  hundred  and  thirty-one  and  so/ioo 
dollars,— the  same  being  the  amount  admitted 
by  said  L.  J.  Ball  to  be  In  his  hands  at  the 
time  of  makii^  his  answer,— and  that  from 
any  other  fines  and  forfeitures  which  may 
come  Into  his  hands  from  said  source  he  will 
pay  the  same  on  said  order  of  Y.  A.  Wright 
until  same  Is  fully  paid  off."  Subeequently, 
In  December,  1901,  Wright  presented  to  the 
same  Judge  another  petition,  the  answer  of 
the  defendant,  and  the  order  of  the  Judge. 
He  then  recited  that  the  treasurer,  in  obedi- 
ence to  the  mandamus  absolute,  paid  him 
f23].80,  leaTing  a  bahince  of  $262.28  due  him 
on  his  orders;  that,  since  the  date  of  the 
Judgment  rendering  the  mandamus  absolute, 
the  treasurer  had  received  from  fines  and  for- 
felturec  from  the  county  court  a  sum  largdy 
In  excess  of  the  balance  due  to  petitioner, 
but  said  treasurer  had  failed  and  refused  to 
obey  the  mandamus  absolute  and  pay  over 
to  him  on  said  orders  the  funds  in  his  tiands 
so  arising;  and  he  prayed  a  rule  nisi  calling 
on  the  treasurer  to  show  cause  why  he  should 
not  be  punished  for  contempt  In  so  refusing. 
The  rule  nisi  was  duly  Issued  on  this  peti- 
tion, and  the  county  treasnrer  madd  answer 
that  he  had  received  as  treasurer  the  amount 
of  $1,337.35  from  the  Judge  and  solicitor  of 
aaid  court  He  denied,  however,  that  such 
money  came  Into  his  hands  as  fines  and  for- 
feitures, but  asserted  that,  while  the  money 
had  been  paid  as  fines  and  forfeitures  Into 
the  hands  of  the  proper  officers  of  the  court, 
K  had  been  distributed  among  the  officers  of 
that  court  as  costs,  "and  the  part  going  as 
costs  to  the  Judge  of  said  court,  •  •  • 
to  wit,  $475,  as  well  as  the  part  ordoed  paid 
to  the  solicitor  of  said  court,  to  wit,  the  sum 
of  $913.36,  was  then  paid  over  to  respondent 
upon  his  giving  the  following  receipts  there- 
for to  said  Judge  and  solicitor,  respectively: 
'Received  of  Frank  Z.  Curry,  Judge  of  Co. 
court  of  Butts  county,  three  hundred  and 
fifty  dollars,  being  a  portion  of  the  foregoing 
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bill  and  funds  coming  into  said  Curry's  hands 
as  his  costs  in  said  cases,  and  now  received 
by  me  as  Ca  treas'r,  to  be  covered  into  the 
treasury  of  said  county.  In  accordance  with 
the  tenor  and  effect  and  for  the  purpose  as 
set  forth  In  and  intended  by  section  five  of 
the  act  of  1900,  creating  said  county  court. 
This  Aug.  20,  1901.' "  A  second  receipt  from 
the  Judge  for  $74,  and  two  receipts  from 
the  solicitor,  aggregating  $913.35,  in  the  same 
terms,  were  set  out  Certain  exhibits  were 
attached  to  his  answer,  not  material  to  the 
question  now  imder  consideration.  On  the 
hearing  of  the  motion  for  attachment,  and 
the  evidence  submitted  therewith,  the  court 
ruled  and  adjudged  that  the  sheriff  of  the 
county  should  seize  the  body  of  the  defend- 
ant  Ball,  and  safely  confine  him  in  the  com- 
mon Jail  until  he  should  have  purged  him- 
self of  the  contempt  adjudged  against  him, 
by  paying  to  the  plaintiff  the  sum  of  $287 
In  satisfaction  and  discharge  of  the  manda- 
mus absolute.  To  this  Judgment  and  order, 
respondent.  Ball,  excepted,  and  assigned  this 
mllng  as  error,  as  being  contrary  to  law,  and 
without  evidence  to  support  it  and  alleging 
that  the  court  erred  in  holding  that  the  mon- 
ey shown  to  have  gone  into  respondent's 
hands  was  subject  to  the  plaintiff's  demands. 

1.  A  motion  to  dismiss  the  writ  of  error 
bi  this  case  was  made  upon  its  call  in  this 
court  upon  the  ground  that  the  parties  to  the 
case  in  the  court  below  had  agreed  that  the 
trial  Jndge  should  hear  and  determine  all  is- 
sues of  law  and  fact  without  a  Jury,  and  no 
right  of  exception  was  reserved  by  either 
party,  and  that  no  writ  of  error  would  He 
from  the  action  of  the  trial  Judge.  There  Is 
no  merit  in  this,  motion,  as  it  has  been  dis- 
tinctly ruled  that  a  writ  of  error  will  lie 
under  such  circumstances.  Morrison  T.  Pon- 
der, 45  Ga.  167;  Oleason  v.  Traynham,  111 
Ga.  887,  36  S.  B.  969. 

2.  We  think  no  error  was  committed  by 
the  trial  Judge  In  attaching  the  plaintiff  in 
error  for  contempt.  Section  5  of  the  act  to 
establish  the  county  court  'etc.,  approved  De- 
cember 4,  1900,  provides  that  all  moneys  com- 
ing Into  said  court  from  costs  in  criminal 
cases  and  proceedings,  arising  from  fines  and 
forfeitures,  except  fees  of  the  sheriff  and  bail- 
iffs of  said  court  shall  be  Immediately  paid 
over  to  the  county  treasurer,  and  covered  into 
the  county  treasury.  In  passing  on  the  appli- 
cation for  mandamus,  the  Judge  necessarily 
had  under  consideration  a  construction  of  this 
act  for  the  reason  that  the  answer  of  the 
treasnrer  set  out  the  facts  of  the  abolition 
of  the  court  and  Its  re-establishment  by  this 
act  of  1900.  This  section  does  not  change  the 
character  of  the  funds  thus  to  be  paid  to  the 
treasurer.  On  the  contrary,  it  designates  the 
fund  to  be  thus  paid  over  as  that  arising  from 
fines  and  forfeitures,  and,  with  this  act  be- 
fore him,  the  trial  Judge,  by  mandamus,  di- 
rected the  treasurer  to  pay  to  the  petltlonei 
not  only  the  fund  in  bis  hands  at  that  time, 
but  also  such  as  might  thereafter  come  into 
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hla  hand!  from  flila  fine  and  forfeitvire  fund, 
to  the  petitioner,  In  sufficient  amount  to  ex< 
tlngulsb  tbe  orders  held  by  bim,  which  fund, 
after  the  judgment  In  mandamus,  could  only 
have  arisen  In  the  county  court  as  established 
by  the  act  of  1900.  That  judgment  of  the 
court  was  unexcepted  to,  and  was  in  full 
force  and  effect  when  the  petition  to  attach 
the  treasurer  for  contempt  was  filed.  Hoice 
it  was  his  duty  to  pay  that  balance  from  the 
fines  and  forfeitures  In  his  bands.  None  of 
the  eridence,  nor  the  receipts  given  to  the 
county  treasurer  by  the  officers  of  the  court, 
can  have  the  effect  of  changing  tbe  character 
of  the  money  paid  to  the  treasurer.  That 
money  arose  from  fines  and  forfeitures  in  the 
county  court,  and  the  money  in  his  hands 
from  that  source  he  had  been  expressly  di- 
rected to  pay  over  to  Wright.  He  was  there- 
fore in  open  contempt  of  the  order,  and  should 
have  been,  as  be  was,  attached.  There  Is 
nothing  in  section  5  of  the  act  of  1900  which 
relieves  the  fund  arising  from  the  fines  and 
forfeitures  in  that  court  from  the  payment  of 
Insolvent  costs.  The  covering  of  it  into  the 
treasury  would  not  defeat  the  provision  of 
the  law  which  made  it  so  subject  In  any 
event,  there  was  a  subsisting  judgment  of 
the  court  that  when  this  money  was  received 
by  the  county  treasurer  he  should  pay  the 
balance  due  petitioner  on  hla  order,  and  for 
a  disobedience  of  that  mandate  the  treasurer 
was  properly  attached. 

Judgment  affirmed.  AH  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  siclcneBB. 


(115  Ga.  740) 

BRYAN  T.  TEAL  et  aL 

(Supreme  Court  of  Oeorgia.     June  10,  1902.) 

DI3TRKSS    WARRANT— AFFIDAVIT— SUPFl- 
CIBNCY. 

A  distress  warrant  in  favor  of  6.  W.  & 
H.  T.  Teal,  issued  upon  an  affidavit  which  al- 
leged that  there  appeared  before  the  under- 
sigued  a  named  person  as  "attorney  at  law  for 
H.  T.  Teal,  who,  upon  oath,  says  that  J.  F. 
Bryan,  the  tenant  of  H.  T.  Teal,  of  said  coun- 
ty, ia  justly  indebted  to  G.  W.  &  H.  T.  Teal" 
a  named  ram,  should  have  been  quashed  upon 
a  demnrrer  to  the  affidavit  on  the  groond  tnat 
there  was  nothing  in  the  affidavit  to  show  that 
the  affiant  had  been  employed  as  attorney  by 
G.  W.  Teal,  or  that  H.  T.  Teal  was  author- 
ized to  employ  an  attorney  in  behalf  of  O.  W. 
TWd. 

(Syilabna  by  the  Court) 

Error  from  superior  court  Talbot  county; 
W.  B.  Butt  Judge. 

Distress  proceedings  by  O.  W.  St  H.  T. 
Teal  against  J.  F.  Bryan.  Judgment  for 
plaintiffs.  From  an  order  overruling  a  cer- 
tiorari, defendant  brings  errw.    Reversed. 

J.  J.  Bull,  for  plaintiff  in  error.  Persona 
A  McGehee  and  A.  J.  Ferryman,  for  de- 
fendants in  error. 

COBB,  J.  A  distress  warrant  reciting 
that  tbe  attorney  at  law  of  H.  T.  Teal  had 
mad«  oath  that  J.  F.  Bryan  waa  indebted 


to  O.  W.  &  H.  T.  Teal  ft  named  atim  for 
rent,  was  issued  against  J.  F.  Bryan.  In 
the  affidavit  upon  which  tbia  warrant  is- 
sued, it  was  alleged  that  there  appeared  be- 
fore the  officer  administering  tbe  oath  a 
named  person  as  "attorney  at  law  for  H.  T. 
Teal,  who,  upon  oath,  says  that  J.  F.  Bryan, 
the  tenant  of  H.  T.  Teal,  of  said  county.  Is 
JusUy  indebted  to  O.  W.  &  H.  T.  Teal"  a 
stated  numl>er  of  pounds  of  cotton,  of  a  giv- 
en value,  for  rent  of  a  described  tract  oC 
land.  When  the  case  came  on  to  be  heard 
in  the  Justice's  court,  the  defendant  demur- 
red to  the  affidavit  upon  which  the  distress 
warrant  was  issued,  and  moved  to  quash 
the  warrant  and  dismiss  tbe  levy  upon  the 
ground  that  tbe  affidavit  did  not  show  upon 
its  face  that  tbe  affiant  was  the  attorney 
of  G.  W.  Teal.  The  Justice  overruled  the 
demurrer,  and  the  case  was  carried  to  the 
superior  court  by  certiorari,  where  the  judg- 
ment of  the  justice  was  sustained.  The  de- 
fendant then  sued  out  a  bill  of  exceptions 
and  brought  tbe  case  to  this  court 

It  appears  from  the  answer  of  the  Justice 
of  the  peace  that  he  admitted  evidence  on 
tbe  motion  to  quash  the  warrant,  from  which 
it  appeared  that  Bryan  was  the  tenant  of 
G.  W.'  &  H.  T.  Teal,  who  were  tenants  la 
common  of  the  premises  described  in  tbe 
affidavit,  and  tiiat  O.  W.  Teal  died  before 
the  distress  warrant  was  issued.  On  the 
motion  to  quash  the  warrant,  of  course,  tbe 
Justice  should  not  have  admitted  evidence. 
The  affidavit  was  fatally  defective  for  the 
reasons  above  referred  to.  It  did  not  ap- 
pear from  the  face  of  the  affidavit  whether 
the  Teals  were  partners  or  tenants  in  com- 
mon, and  there  was  nothing  in  any  of  tbe 
allegations  of  tbe  affidavit  which  showed  any 
authority  on  the  part  of  the  affiant  to  ap- 
pear as  attorney  for  G.  W.  Teal,  or  author- 
ity on  the  part  of  H.  T.  Teal  to  employ  an 
attorney  in  behalf  of  G.  W.  Teal.  If  the 
affidavit  had  set  forth  that  G.  W.  Teal  waa 
dead,  and  that  the  premises  described  in  tbe 
affidavit  had  been  held  by  G.  W.  &  H.  T. 
Teal  during  the  lifetime  of  the  former  a> 
tenante  in  common,  and  that  Bryan  had  en- 
tered as  the  tenant  of  the  Teals  during  the 
lifetime  of  O.  W.  Teal,  and  that  there  was 
no  administration  upon  his  estate,  or  if  there 
had  been  a  motion  to  amend  the  affidavit  by 
setting  forth  these  facts,  an  entirely  differ- 
ent question  from  that  presented  by  the  rec- 
ord would  have  been  made  for  decision.  Aa 
the  affidavit  did  not  show  upon  its  face  any 
authority  for  the  affiant  to  appear  as  attor- 
ney for  one  of  the  parties  who  was  ap- 
parently interested  in  the  claim  for  rent,  and 
who  was,  so  far  aa  apiiears  from  the  affi- 
davit, then  in  life,  It  was  fatally  defective, 
and  the  motion  to  quash  the  warrant  should 
have  been  sustained.  The  court  erred  in 
overruling  the  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LBWISk  J.,  absent  on  ac- 
count of  siclcnesa. 
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BOUTHSBN  KT.  CXX  v.  ADAMS  et  ■!. 
IBopriime  Cktiirt  of  OeorgU.     Jon*  10,  190SB.) 

CARKISRS-UTB    STOCK    SHIPHBNT— NOTICB 
OF    rNJURY. 

l._Wheit,  in  a  written  cootnust  between  a 
consignor  and  a  transportation  company,  it 
waa  stipulated  that,  as  a  condition  pracedent 
to  the  right  of  the  owner  and  shipper  to  r»- 
coTer  damages  for  loss  or  injury  to  live  stock 
•hipped  under  snch  contract,  "he  will  glre  no- 
tice in  writing  of  his  claim  therefor  to  tha 
agent  of  the  railroad  companies  actnally  de- 
UTering  said  stock  to  him  •  *  •  before  said 
stoclc  is  removed  from  the  place  of  destination, 
*  *  *  and  before  said  stock  is  intermingled 
with  other  stock,"  the  owner  or  consignor  is 
not  entitled  to  recorer  anless  it  be  shown  that 
snch  notice  was  given  according  to  the  terms 
of  the  contract.  (a>  Such  an  agreement  is  a 
reasonable   one. 

(SyUabns  bj  the  Court) 

Bmr  from  saperior  cooit.  Franklin  ooxmty; 
B.  B.  Russell,  Judgre. 

Action  by  William  A  Adams  and  othera 
against  the  Boutbem  Railway  Company. 
Judgment  for  plaintlfla,  and  defendant  brings 
OTor.    Rerersed. 

A  0..&  J.  B.  McOorry,  for  plaintiff  In  er- 
sor.    W.  R.  little,  for  defendants  in  error. 

WmJB,  3.  Adams  instituted  an  action 
against  the  Sonthem  Railway  Company  to 
recover  damages  in  the  snm  of  ^80,  wliich 
be  alleged  he  bad  sustained  In  the  slilpment 
•f  a  car  load  of  cattle  from  Lavonla,  Oa.,  to 
Nwfolk,  Va.  He  claims  that  he  was  Injured 
ky  the  negligence  of  the  company  In  causing 
■nreasonable  delay  in  the  transportation  of 
■aid  cattle,  on  account  of  which  they  had  de- 
teriorated in  value.  Attached  to  his  petition 
ma  a  written  contract,  into  which  the  par- 
ties entered  at  the  time  the  shipment  was 
■iad&  This  contract  is  in  the  usual  form  of 
contracts  for  the  transportation  of  live  stock 
by  railroad  companies.  It  was  signed  both 
by  the  company  and  by  Adams,  the  plalntlfl, 
and  recited  that  the  cattle  which  wore  re- 
ceived at  Lavonia  were  to  be  shipped  to  the 
freight  station  at  Nc^olk,  Ya.,  ready  to  be 
delivered  to  the  consignee  or  his  order.  It 
also  contained  a  stipulation  hereafter  set  out 
and  discussed.  The  defendant  denlA  lia- 
bUity,  and  at  the  trial  the  plaintiff  testified 
In  part  to  the  following  effect:  He  went  on 
the  train  with  the  cattle.  They  were  water- 
ed and  fed  at  Spencer,  N.  O.  At  Greensboro 
tfaey  were  side-tracked,  and  remained  five 
hours.  They  were  further  delayed  an  hour 
•r  more  at  Pinner's  Point,  opposite  Norfolk. 
They  were  in  bad  condition  when  they  arrived 
at  Norfolk.  They  were  off  in  flesli,  and  the 
witness  consid«ed  that  they  were  damaged 
$8  per  head.  Tfaey  were  not  weighed  on  de- 
livery, but  were  put  in  the  lot  of  the  con- 
signee with  other  cattle  and  sold.  He  thought 
fhey  brought  less  per  pound  on  account  of 
their  bad  condition,  and  in  this  way  they  were 
damaged  $3  per  head.    No  exceptions  to  the 
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cattle  were  made  by  the  witness  or  consignee 
when  they  were  delivered  and  sold.  No  no- 
tice was  given  of  any  claim  or  damage  at 
the  point  of  destination  or  elsewhere,  or  be- 
fore they  were  intermingled  with  otho'  cat- 
tle. The  damage  was  occasioned  by  reason 
of  side-tracking  the  cattle  at  Greensboro  and 
Pinner's  Point  and  at  Norfolk  by  reason  of 
the  fact  that  the  cattle  had  bad  no  food  or 
water,  and,  being  empty,  looked  bad,  which 
caused  a  loss  in  sales.  Other  evidence,  to 
which  reference  need  not  be  made,  was  in- 
troduced. The  Jury  returned  a  verdict  for 
the  plaintiff  for  $50.  The  defendant  made  a 
motion  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  the  evidence,  and 
without  evidence  to  support  it,  against  the 
wel^t  of  the  evidence,  and  contrary  to  law. 
By  an  amendment  other  grounds  assigning 
error,  on  the  failure  of  the  judge  to  instruct 
the  Jury  in  certain  particulars  were  added. 
In  certifying  to  the  amended  grounds,  the 
trial  judge  in  a  note  states  that  no  special 
reference  was  made  to  any  particular  piece 
of  the  testimony  of  either  the  plaintiff  or 
defendant  in  his  charge,  nor  was  any  request 
for  the  same  made,  but  the  general  conten- 
tions of  both  parties  were  fully  submitted  to 
the  Jury  with  instructions  as  to  the  law  ap- 
plicaUe  tbereta  He  overruled  the  motion 
for  a  new  trial,  and  in  his  order  so  doing  he 
states  that  the  Jury  were  instructed  generally 
that  the  question  of  negligence  was  for  them 
to  determine,  both  as  to  its  existence  or  non- 
existence, and  were  fully  charged  upon  that 
subject;  and  it  was  not  the  duty  of  the 
Judge,  In  the  absence  of  a  request  to  elaborate 
or  mag^nlfy  any  particular  feature  of  the  tes- 
timony, more  especially  as  In  this  case,  where 
the  sections  of  the  contract  referred  to  in  tha 
fourth  and  fifth  grounds  of  the  amended  mo- 
tion, in  the  opinion  of  the  Judge,  were  unrea- 
sonable, and  contrary  to  sound  public  policy; 
that  the  evidence  in  the  case  was  conflicting, 
and  It  was  the  right  of  the  jury  to  say  whom 
they  would  pref»  to  believe.  The  contract 
of  shipment  contained  this  stipulation:  "It 
is  further  agreed  that,  as  a  condition  preced- 
ent to  the  right  of  the  owner  to  recover  any 
damages  for  any  loss  or  injory  to  said  live 
stock,  he  will  give  notice  in  writing  of  his 
dalm  therefor  to  the  agent  of  the  railroad 
companies  actually  delivering  said  stock  to 
him  •  •  •  before  said  stock  is  removed 
from  the  place  of  destination  •  •  •  and 
before  said  stock  Is  intermingled  with  other 
stock."  By  the  terms  of  this  contract  no  re- 
eova7  can  be  had  in  the  absence  of  the  no- 
tice  contracted  for,  and  yet,  confessedly,  the 
cattle  were  received  at  tlM  place  at  destina- 
tion by  the  consignee  or  the  owner,  who  ac- 
companied them,  and  no  notice  of  a  claim  for 
damages  was  given  to  the  agent  of  the  com- 
imny  at  the  place  of  destination;  and,  more 
than  that,  having  been  received,  they  were 
at  once,  according  to  the  testimony  of  the 
owner,  intermingled  with  other  stock,  and 
sold.    It  la  suggested  by  the  trial  Judge  Id 
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Mb  order  afrermllng  flie  motion  for  a  new 
trial  that  these  stlpulattona  were,  In  his  opln- 
lon,  nnreasonable,  and  contrary  to  sound 
pnbMc  policy.  Bilr.  Hntchlnson,  In  his  work 
on  Carriers,  states  as  the  law  this  rule:  "As 
the  carrier  may  limit  the  amount  beyond 
which  he  la  not  to  be  held  liable  unless  ■ 
greater  value  be  declared  at  the  time  of  tiM 
delivery  fbr  carriage,  so  It  has  been  held  that 
he  may  limit  the  time  witbta  which  claim 
shall  be  made  upon  him  by  the  owner  of  the 
goods  In  case  of  their  loss,  provided  the  lim- 
itation is  reasonable,"— for  which  he  cites  Ex- 
press Co.  V.  Glenn,  16  Lea,  472,  1  &  W.  102; 
Glenn  v.  Express  Co.,  88  Tenn.  694^  8  a  W. 
162;  Sprague  v.  Railway  Co.,  34  Elan.  947,  8 
Pac.  465;  Elxpress  Co.  r.  Hunnlcutt  S4  Miss. 
660,  28  Am.  Rep.  383.  In  the  case  of  Sprague 
V.  Railway  Co.,  so  cited.  It  was  expressly 
ruled  that:  "hi  an  agreement  between  a  rail- 
way company  and  a  shipper  for  the  trans- 
portation <rf  horses  over  the  railway,  there 
was  a  stipulation  which  provided  that,  as  a 
condition  precedent  to  his  right  to  recover 
damages  for  any  loas  or  Injury  to  the  horses 
while  in  transit,  the  shipper  would  give  no- 
tice of  his  claim  therefor  to  some  officer  of 
the  said  railway  company,  or  its  nearest  sta- 
tion agent,  before  the  horaes  were  removed 
from  tlie  place  of  destination,  or  from  the 
place  of  delivery  to  the  shipper,  and  before 
auch  horses  were  mingled  with  other  stock. 
Held,  that  the  agreement  was  reasonable, 
and,  when  fairly  made,  Is  binding  upon  the 
parties  thereta"  In  the  case  of  Express  Co. 
v,  Caldwell.  21  Wall.  204,  22  L.  Ed.  656,  Mr. 
Justice  Strong,  In  discussing  this  subject,  In 
his  opinion  delivered  in  that  case,  said:  "Tlie 
stipulation  Is  not  a  conventional  limitation  of 
the  right  of  the  carrier's  employer  to  sue. 
He  is  left  at  liberty  to  sue  at  any  time  with- 
in the  period  fixed  by  the  statute  of  limita- 
tions. He  la  only  required  to  make  his  claim 
within  ninety  days,  in  season  to  enable  the 
carrier  to  ascertain  what  the  facts  are,  and, 
having  made  his  claim,  he  may  delay  his 
suit  It  may  also  be  remarked  that  the  con- 
tract is  not  a  stipulation  for  exemption  from 
responsibility  for  the  defendant's  negligence, 
or  tot  that  of  their  servants.  It  is  freely 
conceded  that,  had  it  been  such, -it  would  have 
been  against  the  policy  of  the  law,  and  in- 
operative. •  •  •  A  common  carrier  Is  al- 
ways responsible  for  his  negligence,  no  mat- 
ter what  bis  stipulations  may  be.  But  an 
agreement  that,  in  case  of  failure  by  the  car- 
rier to  deliver  the  goods,  a  claim  shall  be 
made  by  the  bailor,  or  by  the-  consignee, 
within  a  specified  period,  if  that  period  l>e  a 
reasonable  one,  is  altogether  of  a  different 
character.  It  contravenes  no  public  policy. 
It  excuses  no  negligence.  It  ia  perfectly  con- 
aistent  with  holding  the  carrier  to  the  fullest 
measure  of  good  faith,  of  diligence,  and  of 
capacity  which  the  strictest  rules  of  the  com- 
mon law  ever  required."  In  the  case  of 
Banking  Go.  v.  Hasselkus,  91  Ga.  382,  17  S. 
O,  S38,  44  Am.  St  Rep.  37,  it  waa  further 


ruled  that  a  stlpuIatioD  In  a  Mil  of  lading, 
which  exempts  the  carrier  from  liability  un- 
less notice  la  given  within  a  specified  time,  is 
one  of  the  matters  forbidden  by  section  2276 
of  the  Code,  and  is  not  effectual  without 
proof  of  assent  .thereto  by  the  shipper.  In 
the  present  case  the  stipulations  referred  to 
were  not  only  assented  to  by  the  shipper, 
bat  were  contained  in  an  express  written 
contract,  and  we  know  of  no  legal  reason 
why  the  shipper  is  not  bound  thereby.  It 
can,  we  think,  readily  be  seen  that  a  stip- 
ulation making  It  a  condition  precedent  In  a 
case  where  live  stock  Is  shipped  that  the 
owner  or  consignee  shall,  when  such  live 
stock  reaches  the  place  of  Its  destination, 
give  notice  to  the  agent  of  the  company  of  a 
claim  for  damages  before  the  stock  is  car- 
ried from  such  a  place,  and  before  the  ani- 
mals are  intermingled  with  others,  la  rea- 
sonable; for,  If  such  stock  has  become  de- 
preciated by  delay  In  transportation,  or  want 
of  proper  attention  on  the  part  of  the  trans- 
portation company,  auch  fact  can  be  more 
readily  ascertained  at  that  time  than  after- 
wards, and  it  affords  to  the  carrier  an  op- 
portunity of  protecting  itself  from  an  unau- 
thorized claim.  So,  likewise,  the  stipulation 
that  this  notice  shall  be  given  before  the 
stock  is  intermingled  with  others  serves  the 
purpose  of  identifying  the  stock  which  were 
actually  shipped.  It  would  seem,  then,  that 
such  a  stipulation  prejudices  no  right  of  the 
owner  or  consignor,  and  at  the  same  time 
protects  the  transportation  company;  and, 
following  the  authorities  above  cited,  we 
most  rule  that  not  only  could  the  carrier 
lawfully  make  a  contract  containing  a  stip- 
ulation of  this  character,  but  that  the  stip- 
ulation is  a  reasonable  one.  We  therefore 
rule  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  not  supported  by  the  evi- 
dence. 

Judgement  reversed.  All  tiie  Justices  con- 
curring, except  LEWIS,  J„  absent  on  ac- 
count of  sickness. 


s  (US  Oa.  698) 

DYKES  V.  TWIGGS  COUNTT. 
(Supreme   Coart   of   Georgia.     Jniie  9,    1902.) 
CBRTIORAai-NBCESaiTT  OF  BONI>-APPROVAU 

l._A  clerk  of  a  superior  court  has  no  au- 
thority of  law  to  issue  a  writ  of  certiorari,  not 
applied  for  in  forma  pauperis,  unless  the  plain- 
tiff files  with  his  petition  for  certiorari  auch  a 
bond  aa  that  required  by  section  4639  of  the 
CStII  Code,  which  must,  either  on  ita  face  or 
b^  other  written  evidence  bearing  the  official 
signature  of  the  indidal  officer  before  whom 
the  case  waa  tried  in  the  first  instance,  show 
that  it  had  tieen  duly  approved  by  him. 

2.  When  a  writ  of  certiorari  was  issued  upon 
•  bond  upon  which  there  waa  no  entry  evluen- 
cing  the  fact  of  such  approval,  the  writ  should 
have  been  dismissed;  and  it  was  too  late  at 
the  trial  in  the  superior  court  to  allow  the 
justice  of  the  peace  who  tried  the  case  to  tes- 
tify that  the  bond  "waa,  in  point  of  fact,  ac- 
cepted by  the  witness  In  terms  of  the  statute, 
and  k*  sim^  neglected  to  put  hta  approval 
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on  dte  bond,  but  had  mentaDr  approved  the 
Bame,"  and  to  thereapon  allow  this  officer  to 
make  an  entry  of  approval  none  pro  tunc. 
(S^Uabna  by  the  Court.) 

Error  from  superior  court,  Twiggs  county; 

D.  M.  Roberts,  Jn<lg& 

Action  between  J.  I.  Dykes  and  Twiggs 
county.  From  a  Judgment  granting  a  writ 
of  certiorari.  Dykes  brings  error.    Reversed. 

Henry  Bunn  Wlmberly,  for  plaintlfl  in  er- 
rw.    li.  D.  Shannon,  for  defendant  in  error. 

FISH,  J.  Upon  the  trial  of  a  certiorari  the 
defendant  therein  moved  to  dismiss  the  pro- 
ceeding upon  the  gromid  that  the  plalntift 
had  not  given  bond  as  required  by  section 
4639  of  the  Civil  Code.  A  paper  purporting 
to  be  a  bond,  and  signed  by  the  plaintiff  In 
certiorari  and  a  surety,  but  neither  attested 
nor  approved,  appears  In  the  record.  There 
was  no  affidavit  in  fonzui  pauperis.  The 
court,  over  defendant's  objection,  permitted 
the  magistrate  before  whom  the  case  was 
orlginaUy  tried  to  testify:  "The  bond  herein 
referred  to  was.  In  point  of  fact,  accepted 
by  the  witness  In  terms  of  the  statute;  and 
he  simply  neglected  to  put  his  approval  on 
the  bond,  but  had  mentally  approved  the 
same."  The  conrt  then  passed  an  order  recit- 
ing that  as  it  appeared  from  the  testimony 
of  the  magistrate  that  at  the  time  the  petition 
for  certiorari,  with  the  sanction  of  the  judge 
thereon,  was  filed,  "a  good  and  solvent  bond. 
In  terms  of  the  law,  was  filed  In  said  case^ 
and  that  said  justice  of  the  peace  duly  ac- 
cepted and  approved  said  bond,  but  failed  to 
mark  or  Indorse  his  approval  thereon,  it  la 
ordered  that  the  said  justice  be  allowed,  nunc 
pro  tunc,  to  make  said  entry  of  approval." 
The  defendant  objected  to  the  granting  of  this 
order  and  the  making  of  the  entry  upon  the 
ground  that  the  bond  should  have  been  ap- 
proved before  the  writ  of  certiorari  was  is- 
sued. The  hearing  then  proceeded,  and  the 
court  sustained  the  certiorari,  and  remanded 
the  case  for  another  trial.  The  defendant,  in 
his  bill  of  exceptions,  assigned  error  upon  all 
of  the  rulings  of  the  court  referred  to  above. 

This  court  has  frequently  decided  that  a 
writ  of  certiorari  In  a  civil  case,  unless  sued 
out  in  forma  pauperis.  Is  void  If  the  same  be 
issued  before  the  applicant  has  given  the 
bond  required  by  section  4639  of  the  Civil 
Code,  and  that  the  bond,  to  render  it  effectual, 
must  be  approved  by  the  judge  or  justice 
of  the  court  In  wliicli  the  case  was  original- 
ly tried.    Stover  v.  Doyle,  114  Ga.  85,  39  S. 

E.  939,  and  cases  cited.  In  Hamilton  v.  In- 
surance Co.,  107  6a.  728,  S3  8.  E.  705,  the 
plaintiff  in  certiorari  filed  with  the  clerk  of 
the  Bupo'ior  court  a  paper  purporting  to  be 
a  bond,  without  having  made  any  attempt 
prior  to  the  Issuance  of  the  writ  to  liave 
snch  instrument  approved  by  the  trial  judge. 
When  the  defendant  in  certiorari,  upon  the 
hearing,  moved  to  dismiss  the  proceeding  be- 
cause the  plaintiff  had  not  given  the  bond 
required  by  law,  the  presiding  Judge  oTcmd- 


ed  the  motion,  heard  evidence  as  to  the  sol- 
vency of  the  sureties,  and  then  himself  under- , 
took  to  approve  the  bond.  This  ruling,  upon 
a  review  thereof,  waa  held  to  be  erroneous; 
this  court  deciding  that,  as  the  writ  of  certio- 
rari had  been  issued  upon  the  filing  of  a  bond 
which  bad  never  beea  approved,  the  writ  was 
void,  and  the  bond  was  not  amendable  in 
the  superior  conrt  The  decision  was  not  put 
on  the  ground  that  the  judge  of  the  superior 
court  waa  not  the  proper  official  to  approve 
the  bond,  but  upon  the  ground  that  the  writ 
I  was  void,  and  could  not  be  cured  by  amend- 
ment Presiding  Justice  Lumpkin,  in  the 
opinion,  said:  "As  there  was  no  legal  writ 
of  certiorari,  there  waa  really  no  case  at  all 
lawfully  before  the  superior  court  The  sec- 
tions of  our  Code  and  the  decisions  of  this 
court  cited  by  cotmsel  for  defendant  in  error, 
and  relating  to  the  amendment  of  appeal 
bonds  and  other  like  bonds  taken  in  the  course 
of  judicial  proceedings,  are  not  applicable  to 
a  case  such  as  that  now  before  us;  for  here 
there  was  really  nothing  to  amend  by,  the 
process  upon  which  the  proceeding  rested  be- 
ing a  mere  nullity.  That  is  to  say,  the  issu- 
ing of  the  writ  of  certiorari  by  the  clerk  be- 
ing, under  the  circumstances  stated,  totally 
unwarranted,  it  was  the  same  thing,  In  con- 
templation of  law,  as  If  the  writ  had  never 
beea  Issued;  and,  as  an  absolutely  void  and 
unauthorised  process  cannot  be  cured  by 
amendment  It  follows,  of  course,  that  there 
was  no  case  before  the  superior  court  of 
which  it  could  entertain  jurisdiction  for  any 
purpose,  except  to  dismiss  it"  The  principle 
here  ruled  is  conclusive  upon  the  questions 
presented  by  the  record  in  the  present  case. 
As  we  have  seen,  the  writ  of  certiorari  was 
not  applied  for  in  forma  pauperis,  and  there, 
was  no  bond  given  by  the  applicant  and  ap- 
proved as  the  statute  requires,  before  the  writ 
was  issued.  As  the  clerk  has  no  authority  of 
law.  In  the  absence  of  a  pauper  affidavit  to  is- 
sue the  writ  unless  a  bond  has  been  approved 
by  the  judicial  officer  who  tried  the  case,  the 
clei^  should  be  furnished  with  evidence  of 
such  approval,  of  the  beat  and  most  perma- 
nent nature,  and  the  fact  of  approval  should 
not  be  left  simply  In  the  mind  of  the  officer 
who  tried  the  case.  Therefore  the  bond 
should,  either  on  its  face,  or  by  other  writ- 
ten evidence  bearing  the  official  signature  of 
such  judicial  officer,  show  that  it  has  been 
duly  approved  by  him. 

In  view  of  this  ruling,  it  may  be  advisable 
to  refer  to  language  used  in  several  of  the 
former  decisions  of  this  court  which  may 
seemingly  be  somewhat  in  conflict  with 
what  we  now  hold.  In  Hester  ▼.  Keller,  74 
Ga.  369,  it  was  said:  "•  •  •  The  record 
must  show  somewhere  that  such  justice  did 
accept  and  approve  the  bond;  otherwise  the 
certiorari  will  b«.  dismissed."  In  the  Ham- 
ilton Case,  supra,  it  was  said:  "The  fact  of 
approval  may  be  evidenced  not  only  by  a 
formal  entry,  but  also  by  any  conduct  tm. 
the  part  of  the  trial  judge  showing  his  ac- 
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ceptance  of  the  bond  aa  a  atifflcient  one  un- 
der tbe  law."  So,  In  Wlngard  ▼.  Railway 
Ga,  lOe  Oa.  177,  34  S.  E.  275,  It  was  said: 
"While  the  law  does  not  require  any  formal 
certificate  of  such  approval,  or  any  special 
method  of  showing  an  acceptance  by  the 
magistrate  of  the  bond,  yet  it  must  appear 
from  the  record  that  euch  acceptance  and 
approTal  were  had."  Again,  In  Storer  t. 
Doyle,  snpra.  It  was  said  that  the  "bond,  to 
render  It  effectual,  must  In  some  maimer  be 
approTed  by  the  Judge  or  Justice  of  the  court 
In  which  the  case  was  originally  tried."  In 
each  of  these  cases,  however,  It  appeared 
that  the  bond  In  question  had  never  been  ap- 
proved at  all,  and  In  none  of  them  was  there 
any  evidence  of  any  character  ottered  to 
show  an  approval,  and  therefore  no  question 
as  to  how  an  approval  must  be  shown  was 
involved.  So  the  expressions  quoted,  even 
if  in  conflict  with  our  present  ruling,  were 
purely  obiter.  In  Watson  v.  State,  85  6a. 
237,  11  S.  B.  610,  It  was  held  that  where, 
"In  response  to  the  writ  of  certiorari,  after 
a  conviction  In  the  county  court,  the  Judge 
of  that  court  sends  up,  as  a  part  of  the  pro- 
ceedings In  the  case,  a  bond  with  security 
given  by  the  defendant,  this  is  equivalent 
to  an  approval  of  the  bond  by  him."  No  no- 
tice was  taken  in  this  case  of  the  former 
mllng  In  Memmler  v.  State,  76  Oa.  678, 
where  it  was  held  that  under  the  provisions 
of  section  802  of  the  Code  of  1882,  relating 
to  writs  of  certiorari  in  criminal  cases  from 
the  county  court,  the  approval  of  the  bond 
prior  to  the  Issuance  of  the  writ  was  not 
necessary.  Aa  the  presiding  Justice  said  in 
flie  Hamilton  Case,  snpra,  in  diacusalng  this 
question,  "These  caaes  are  not  applicable  to 
the  iralnt  now  before  na."  Watson's  Case 
haa  never  been  followed,  and  in  Wingard  T. 
RaUway  Co.,  supra,  it  was  held  that  a  certifl-' 
cate  of  the  magistrate  who  originally  tried 
the  case  that  all  the  costs  had  been  paid, 
entered  on  the  bond,  was  not  of  itself  suffix 
dent  evidence  of  his  approval  of  the  bond  to 
warrant  the  Issuance  of  the  writ  of  certio- 
rart.  It  follows  that  the  court  below  erred 
In  not  dismissing  the  certiorari  proceeding. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LBWIS,  J^  sbsent  on  •» 
count  of  ■ickness. 


(US  Ga.  702) 

WIMBBRIiT  V.  MACOK,  D.  A  8.  B.  OO. 
(Supreme  Court  of  Georgia.     Jane  9,   1902.) 

CERTIORARI— BONO. 
Thb  case  Is  controlled  by  the  dectgion  this 
day  rendered  in  Dykes  v.  Twiggs  Oo_  42  SL 
B.  36. 
(Syllabna  by  the  Cout.) 

Brm  from  superior  court,  Twiggs  county; 
D.  M.  Roberts,  Judge. 

Action  between  J.  R.  Wlmberly  and  the 
Macon,  Dublin  &  Savannah  Railroad  Com- 
pany.    From  an  order  granting  a  writ  of 


certiorari  to  a  Justice  court  Wlniberly  bitngs 
error.    Reversed. 

Henry  Bunn  Wlmberly,  for  plaintiff  In  eiv 
ror.    Ik  D.  Shannon,  for  defendant  in  error; 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J'.,  absent  on  account  of  sickness. 

036  Ga.  702) 

SEABOARD  AIR   LINE   BT.  T.   LEADER 

et  al. 

(Supreme  Court   of  Georgia.     June  9,   1902.) 

RA11.R0ADS— CONTRACTS  OR  TORTS  OF  PRBD- 
EKBSSOR—LIABILITIBS— PURCHAS- 
ER   OF    RAILWAY. 

1.  The  mere  fact  that  a  railroad  company 
ia  In  possession  of  and  operating  a  line  of  rail- 
way wliich  formerly  bdonged  to  another  com- 
pany does  not  render  the  company  so  in  i)os- 
sessioD  liable  for  damages  growing  out  of  the 
breach  of  a  contract  which  had  been  entered 
into  by  the  other  company,  or  for  a  tort  com- 
mitted by  it,  before  the  cnange  of  possession 
took  place.  In  order  to  render  a  railroad  com- 
pany liable  upon  the  contracts  of,  or  for  torts 
committed  by,  its  predecessor  In  title,  it  must 
appear  either  that  it  has  assumed  the  liability 
of  its  predecessor  sought  to  be  imposed  npon 
it,  or  uat  tiie  law  charges  it  with  such  liabil- 
ity. 

2.  There  is  nothing  in  Civ.  Code,  I  1S63,  con- 
strued in  the  light  of  the  decision  of  this  court 
from  which  it  was  codified,  wlUch  renders  a 
oorporation  purchasing  tbe  line  of  railway  of 
another  coriraration  liable  either  npon  the  con- 
tracts or  for  the  torts  of  its  predecessor  in 
title,  in  the  abaenoe  of  an  agreement  to  be 
ao  liable. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Montgomery 
county;    D.  M.  Roberts,  Judge. 

Action  by  Leader  &  Rosansky  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Be- 
versed. 

J.  B.  Geiger,  for  plaintiff  in  error.  W.  M. 
Lewis,  for  defendants  in  error. 

COBB.  J.  The  plaintiffs  sued  the  Sea- 
board Air  Line  Railway,  as  successor  to  the 
Georgia  &  Alabama  Railway  Company,  in  a 
Justice's  court,  for  damages  claimed  to  have 
resulted  from  the  loss  of  the  defendant  of 
two  dozen  pairs  of  pants  of  the  value  of 
$29.50.  The  trial  resulted  in  a  verdict  In 
favor  of  the  plaintiffs,  and  the  case  was 
carried  by  certiorari  to  the  superior  court, 
where  the  Judgment  of  the  Justice's  court 
was  a£9rmed,  and  the  certiorari  dismissed. 
To  this  mling  the  defendant  excepted.  It 
appears  from  the  answer  of  the  magistrate 
that  the  evidence  at  the  trial  showed  that 
L.  Goldman  delivered  to  tbe  Baltimore  & 
Ohio  Railroad  Company,  In  New  Yotk,  • 
case  of  clothing,  which,  according  to  the  bill 
of  lading  Issued,  was  to  be  transported  by 
the  railroad  company  Just  named  and  its  con- 
necting carriers  to  the  plaintiffs  at  Vldalia, 
Ga.  The  box  referred  to  in  the  bill  of  lading 
was  delivered  to  the  Georgia  ft  Alabamn 
Railway  Company,  and  by  it  transiiorted  to 
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Yidalla.  When  deUveted  by  that  company 
to  the  plaintiffs,  the  box  was  In  a  damaged 
condition,  and  two  dozen  pairs  of  pants  were 
gone.  There  was  eridence  that  the  missing 
pants  were  worth  the  amonnt  sued  for.  It 
appears  from  the  testimony  of  one  of  the 
plaintiffs  that  after  they  received  the  box 
from  the  Georgia  &  Alabama  Railway  Com- 
pany that  line  of  railway  went  Into  the  pos- 
session of  the  Seaboard  Air  Line  Railway. 
The  goods  were  received  by  the  plaintiffs  In 
1899.  The  plaintiff  further  testified  as  fol- 
lows: "This  change  took  place,  I  think, 
abont  July  1,  1900.  I  do  not  know  how  the 
Seaboard  Air  Line  Railway  Ca  got  posses- 
sion of  the  O.  &  A.  Ry.  property.  I  do  not 
know  what  contract,  if  any,  was  entered 
into  between  the  G.  &  A.  Ry.  Co.  and  the 
&  A.  L.  Ry.  Co.  wlien  the  change  took  place. 
Don't  know  whether  the  S.  A.  L.  Ry.  Co. 
assumed  the  liabilities  of  6.  &  A.  or  not. 
I  simply  sued  the  S.  A.  L.  Ry.  Co.  because 
they  appeared  to  be  operating  the  railroad 
as  successors  of  the  G.  A  A.  Ry.  Co.,  and 
I  didn't  know  how  else  to  get  pay  for  my 
pants.  I  do  not  know  whether  the  missing 
pants  was  ever  delivered  to  the  6.  &  A. 
Ry.  or  not."  There  was  evidence  showing 
that  the  case  of  goods  referred  to  In  the 
bill  of  lading  Issued  by  the  Baltimore  ft 
Ohio  Railroad  Company  was  received  by  the 
Georgia  &  Alabama  Railway  Company  in 
bad  order,  and  that  exceptions  to  the  con- 
dition of  the  box  were  taken  at  the  time  it 
was  received.  We  do  not  thhik,  under  the 
evidence^  the  verdict  against  the  defendant 
was  authorized.  Even  If  the  evidence  was 
sufficient  to  authorize  a  finding  against  the 
Georgia  &  Alabama  Railway  Company,  there 
is  nothing  In  the  record  to  show  that  the 
Seaboard  Air  Line  Railway  is  liable  upon 
the  contracts  of,  or  for  the  torts  committed 
by,  the  Georgia  &  Alabama  Railway  Com- 
pany, entered  into  or  committed  by  it  be- 
fore the  Seaboard  Air  Line  Railway  came 
into  possession  of  the  line  of  railway  of  the 
Georgia,&  Alabama  Railway  Company.  While 
the  Seaboard  Air  Line  Railway  is  sued  as 
successor  to  the  Georgia  &  Alabama  Rail- 
way Company,  there  is  nothing  in  the  re<s 
ord  to  indicate  how  it  succeeded  the  former 
company,— whether  by  purchase,  by  lease,  by 
merger,  or  otherwise.  It  was  possible  for 
the  Seaboard  Air  Line  Railway  to  become 
the  owner  of  the  line  of  the  Georgia  &  Ala- 
bama Railway  Company  without  at  the  same 
time  becoming  responsible  for  its  then  exist- 
ing liabilities,  and  one  who  claims  that  It 
did  assume  the  Ilabllltes  of  that  company 
mnst  establish  this  fact  by  competent  evi- 
dence. The  mere  fact  that  the  Seaboard  Air 
Line  Railway  is  operating  a  line  formerly 
owned  by  the  Georgia  &  Alabama  Railway 
Company  would  not  render  the  former  com- 
pany liable  npon  a  contract  entered  into  by 
the  latter,' or  for  a  tort  committed  by  it,  or 
subject  the  former  to  damages  growing  out 
of  m  breach  by  the  latter  of  a  contract  made 


by  it,  or  the  commission  of  a  tort  by  it  be- 
fore the  change  of  possession  took  place.  It 
is  contended,  however,  by  counsel  that  the 
defendant  is  liable  under  the  provisions  of 
Civ.  Code,  i  863.  That  section  is  as  follows: 
"All  corporations,  foreign  or  domestic,  oper- 
ating the  franchise  of  a  corporation  charter- 
ed by  this  state,  are  subject  to  its  burdens, 
and  can  be  sued  when  and  where  and  for 
like  causes  for  [of]  action  for  which  suits 
could  have  been  maintained  against  such 
other  corporation,  were  It  in  possession  of 
the  franchise  so  acquired  or  usurped."  It 
will  be  noticed  that  this  section  was  codified 
from  the  decision  of  this  court  in  Railroad 
Co.  T.  Fulghum,  87  6a.  263,  13  S.  K.  Qi9, 
and  the  section  must  be  construed  in  the 
light  of  that  decIsVon.  Calhoun  ▼.  LIttie, 
IOC  Ga.  836,  32  S.  G.  86,  43  L.  R.  A.  630, 
71  Am.  St.  Rep.  254  (3).  In  the  Fulghum 
Case  it  was  simply  held  that  when  one  rail- 
road company  is  in  possession  of  and  exer- 
cising the  franchises  of  another  railroad  com- 
pany it  is  liable  to  one  who  sustained  a 
personal  injury  growing  ont  of  the  running 
of  a  train  to  the  same  extent  that  the  rail- 
road company  which  owned  the  line  would 
be  liable.  Nothing  in  that  decision,  or  In 
the  section  of  the  Code  construed  in  the 
light  of  that  decision,  would  render  a  rail- 
road company  which  purchased  the  line  of 
another  company  liable  for  the  breach  of  a 
contract  of  Its  predecessor  in  titie,  or  for 
damages  growing  out  of  a  tort  committed 
by  it,  in  the  absence  of  an  agreement  on  Its 
part  to  pay  such  claims  against  its  prede- 
cessOT  in  tide. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J,,  absent  on  Me- 
count  of  slcknesa 
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(Supreme  Court  of  Georgia.     June  S,   1902.) 

MURDBR^EVIDBNCE. 

1.  In  the  trial  of  a  murder  case,  when  tlM 
only  question  to-  be  determined  is  whether  the 
accused  is  guilty  of  murder  or  voluntary  man- 
slaughter, evidence  that  the  deceased  was  "a 
small,  delicate  man,"  is  not  IrTel&vaut.  Such 
evidence  would  elucidate  the  question  as  to 
whether  the  killing  was  done  with  malice. 

2.  There  was  ample  evidence  to  support  the 
verdict  finding  tlie  accused  guilty  of  murder, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  triaL 

(Syllabus  by  the  0>urt) 

Error  from  superior  court,  Fulton  cotmty; 
3.  S.  Candler,  Judge. 

W.  R.  Wells  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

W.  W.  Haden  and  B.  O.  Lovett,  for  plain- 
tiff hi  error.  G.  D.  Hill,  Sol.  Gen.,  and 
Boykln  Wri^t,  Atty.  Gen.,  for  the  State. 

PER  CUBIABI.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickneaa, 

T  L  8m  HomlcM«,  vol.  »,  Out  Die  I  tU. 
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GfuyrasL  r.  bt.akkst.kb. 

OBnprem*  Oonrt  of  C^rgia.     June  9,  1902.) 

APPBAL-HAKMLEISS   ERROR— NEW   TRIAI#- 
BRRONBOUS  INSTRUCTIONS. 

1.  Exclndiug  evidence  which  is  dther  im- 
materiai,  or  of  no  ppobatiTe  ralue  to  the  party 
offering  it,  affords  him  no  Jnst  caose  of  com- 
plaint. 

2.  A  new  trial  shonld  not  be  grauted  be- 
cause of  erroneous  instructions  to  the  jury, 
when  it  appears  that  their  verdict  was  de- 
manded by  the  evidence. 

3.  In  the  present  case  the  verdict  rendered 
was,   nuder  the  law  and  the   facts,   required. 

(Syllabus  by  the  C!ourt.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  D.  A.  Blakeslee  against  Charles 
McBryde.  Judgment  for  plaintiiT.  On  levy 
of  execution  A.  D.  Glover  filed  a  claim. 
Judgment  for  plaintiff  In  execution,  and  de- 
fendant brings  error.     Heversed. 

Qoetchlna  &  Cbappell  and  Persons  A  Mc- 
Gehee,  for  plaintiff  in  error.  J.  J.  Bull  ana 
Clyde  Brooks,  for  defendant  in  error. 

LUMPKIN,  P.  J.  On  April  7,  1883,  John 
T.  McBryde  borrowed  a  sum  of  money  from 
Francis  L.  Archy,  giving  therefor  a  prom- 
issory note,  and  securing  the  payment  of  the 
same  by  a  deed  to  certain  land.  Attached 
to  this  deed  was  an  Instrument  signed  by  the 
wife  of  McBryde.  It  read  as  follows:  "I, 
Grade  Elizabeth  McBryde,  wife  of  John  T. 
McBryde,  having  had  the  above  and  forego- 
ing deed  to  Francis  Ii.  Archy  read  over  to 
me,  and  being  fully  Informed  of  Its  contents, 
I  hereby  fully  and  voluntarily  consent  to  the 
same,  and  approve  of  the  conveyance  made." 
When  the  debt  thus  created  matured,  Mc- 
Bryde, being  unable  to  pay  it,  applied  to  Nel- 
son &  Barker,  a  firm  of  brokers,  "to  get  the 
money  for  him  from  some  other  party,  and 
on  the  same  security."  They  submltteid  his 
application  for  a  loan  to  Marshall  W.  White, 
who  accepted  It,  and  the  loan  was  closed, 
and  "new  papers  taken";  that  Is  to  say,  Mc- 
Bryde executed  a  new  note,  payable  to 
White,  dated  March  20,  1888,  and  due  March 
20,  1803,  and  gave  to  him  a  security  deed 
covering  the  same  land  as  that  described  in 
the  conveyance  he  had  previously  made  to 
Archy.  The  deed  from  McBryde  to  White 
was  dated  March  20,  1888.  On  June  3,  1893, 
White  made  and  delivered  to  Blakeslee  a 
deed  to  the  land  above  mentioned,  and  also 
Indorsed  to  him  the  note  of  McBryde.  Sub- 
sequently, McBryde  having  died,  Blakeslee 
obtained  a  judgment  against  bis  executor, 
Charles  McBryde,  and  thereafter  filed  ana 
had  recorded  a' deed  to  him,  as  such  executor, 
the  same  being  made  for  the  purpose  of  levy 
and  sale  under  an  execution  issued  upon  that 
judgment  In  resistance  to  a  levy  of  this 
execution  upon  the  land  In  question,  Mrs. 
Glover,  who  was  the  sole  heir  at  law  of 
Mrs.  John  T.  McBryde,  whose  death  occurred 
shortly   after    that    of   her    husband,    biter- 


posed  a  claim.  On  the  trial  of  the  claim  case 
the  facts  above  recited  appeared,  and  It  was 
also  afDrmatlvely  shown  that  at  the  time 
John  T.  McBryde  executed  his  deed  to  Archy, 
and  up  to  the  time  of  Mrs.  McBryde's  death, 
she  held  the  legal  titie  to  this  land,  her  own- 
ership thereof  being  evidenced  by  several 
deeds,  all  of  which  had  been  duly  recorded 
prior  to  April  7,  1883.  The  jury  found  the 
property  not  subject,  whereupon  Blakeslee 
made  a  motion  for  a  new  trial,  which  was 
granted,  and  Mrs.  Glover  excepted.  The 
grounds  of  the  motion  were:  (1)  That  the 
court  erred  In  ruling  out  the  testimony  of 
one  Hollerman  that  his  employers.  Nelson  & 
Barker,  negotiated  for  John  T.  McBryde 
the  loan  which  he  obtained  from  Archy  In 
1883,  and  that  "the  loan  Is  one  and  the 
some  -from  the  beginning  to  the  present, 
each  transaction  being  for  the  purpose  of 
enabling  McBryde  to  meet  his  maturing  ob- 
ligations, and  to  save  himself  trom  being 
sued";  (2)  that  the  court  erred  In  giving  cer^ 
tain  Instructions  to  the  jury;  and  (3)  that  the 
verdict  was  contrary  to  the  evidence. 

1.  There  was  no  oror  in  excluding  the 
testimony  just  mentioned.  It  was  entirely 
Immaterial  through  what  agents  the  loan 
from  Archy  to  McBryde  was  made;  and  the 
statement  of  the  witness  that  "the  loan" 
was  one  and  the  same  from  beginning  to 
end  was  not  only  a  mere  conclusion,  but  an 
erroneous  conclusion  at  that,  for  the  docu- 
mentary evidence  conclusively  showed  that 
the  loan  made  to  McBryde  by  White  was  an 
entirely  new  and  distinct  transaction. 

2.  It  Is  unnecessary  to  deal  with  the  ques- 
tion whether  the  charges  excepted  to  were 
or  were  not  erroneous,  for  the  vwdict  re- 
turned by  the  jury  was,  as  we  shall  under- 
take to  show,  demanded  by  the  evidence,  au£ 
ought  to  have  been  allowed  to  stand. 

8.  It  does  not  asarmatively  appear  wheth- 
er or  not  Archy  ever  made  a  reconveyance 
to  McBryde.  If  not  tiien  the  latter  certain- 
ly had  no  titie  when  the  levy  was  made. 
But  giving  to  the  plaintiff  in  execution  the 
benefit  of  the  assumption  that  such  a  recon- 
veyance was  In  fact  made,  we  are  still 
of  the  opinion  that  at  the  time  of  the  levy 
the  titie  to  the  property  was  In  the  claim- 
ant as  the  sole  heir  at  law  of  the  deceased, 
Mrs.  McBryde.  Even  If  the  Instrument  quot- 
ed above,  whereby  she  consented  to  and  ap- 
proved of  the  deed  made  by  her  husband  to 
Archy,  would,  relatively  to  the  latter,  estop 
her  from  setting  up  title  In  herself  (a  propo- 
sition as  to  which  we  express  no  opinion), 
It  Is  quite  dear  tiiat  this  Instrument  adds 
no  strength  to  the  position  of  Blakeslee,  who, 
of  course,  stands  In  the  shoes  of  White. 
Had  he  taken  a  deed  from  Archy,  his  situa- 
tion would  have  been  as  good  as  that  oc- 
cupied by  Archy;  but  White  did  nothing  of 
the  kind.  On  the  contrary,  he  accepted  a 
new  and  Independent  deed  from  McBryd^ 
to  which  Mrs.  McBryde  was  not  a  party, 
I  and  with  the  making  of  which  she,  so  far 
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aa  appean,  had  no  connection  whatsoever. 
It  certainly  uraa  not  shown  that  she  ever 
said  or  did  anythlns  to  mislead  White  into 
the  belief  that  she  recognlised  the  land  In  dis- 
pute as  the  property  of  her  husband,  or  was 
willing  for  him  to  deal  with  It  aa  such. 
White  was  bound  to  take  notice  of  the  rec- 
ords evidencing  the  fact  that  the  legal  paper 
title  was  In  her,  and  he  had  no  right  to  as- 
smne  that,  because  on  a  prerlous  occasion 
she  consented  to  her  husband's  securing  his 
debt  by  a  deed  to  her  land,  she  was  willing 
for  him  to  engage  in  a  similar  transaction 
wltb  another.  White  not  only  had  construct- 
ive notice  that  the  legal  title  was  In  Mrs. 
McBryde,  but  there  was  at  the  trial  below 
no  attempt  to  show  that  be  did  not  actually 
know  such  to  be  the  fact  There  Is  not  a 
Une  of  testimony  to  support  the  theory  that 
any  fraud  or  deceit  was  practiced  upon  him, 
or  even  that  he  acted  upon  the  circumstance 
that  she  had  consented  to  the  making  of  the 
deed  to  Arcby.  Of  course,  Mrs.  Olover,  as 
the  sole  heir  of  Mrs.  McBryde,  stands  in 
precisely  the  same  position  as  the  latter 
would  have  occupied  had  she  lived  and  were 
now  claiming  the  property  levied  on.  We  are, 
for  the  reasons  Just  stated,  of  the  opinion 
that  the  trial  Judge  erred  in  setting  the  ver- 
dict aside,  tt  being  the  only  outcome  of  the 
pleadings  and  evidence  which  was  legally 
possIMe. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  liBWIS,  X,  absent  on  ac- 
connt  of  sickness. 


(IIB  Ga.  «ES) 

STONBR  V.    PICKETP. 
<SiiiiiMne  Court  of  Georgia.     June  T,   1M2.) 

NOTB— ATTOENBY'S   FEB. 

A  promise  to  pay  attorney's  fees,  em- 
braced In  a  promissory  note  ezecnted  on  Sep- 
tember 19,  1893,  la  not  enforceable  noleas  an 
action  be  brought  on  sneh  note,  and  "a  plea 
or  pleas  be  filed  by  the  defendant,  and  not 
aastained." 
(Syllabus  by  the  Court) 

Srror  from  superior  court,  Bartow  county; 
A  W.  Flte,  Judge. 

Action  by  M.  Stoner  against  T.  Pickett 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AfSrmed. 

J.  M.  Neel,  for  plaintiff  In  error.  MUner 
*  Anderson,  for  defendant  In  error. 

LUMPKIN,  P.  J.  The  only  question 
which  this  case  presents  for  our  consider- 
ation Is  whether  or  not  a  stipulation  for  the 
payment  of  attorney's  fees,  embodied  in  a 
promissory  note  dated  September  19,  1886, 
is,  nnder  the  act  of  December  12,  1900, 
amending  section  8667  of  the  Civil  Code 
(Acts  1000,  p.  C»3;  Van  Bpps'  Code  Supp.  | 
6185),  enforceable  when  an  action  Is  brought 
on  the  note,  and  no  defense  thereto  Is  filed. 
The  trial  Judge  decided  this  question  in  the 
negative,  and,  in  our  Judgment,  reached  the 


right  conclusion.  The  section  of  the  Code 
Just  cited,  the  provisions  of  which  were  of 
force  at  the  time  the  above-mentioned  note 
was  given,  reads  as  follows:  "Obligations 
to  pay  attorney's  fees  upon  any  note  or  other 
evidence  of  Indebtedness,  in  addition  to  the 
rate  of  Interest  specified  therein,  are  void, 
and  no  court  shall  enforce  such  agreement 
to  ^ay  attorney's  fees,  unless  a  plea  or  pleas 
be  filed  by  the  defendant  and  not  sustained." 
This  section  was  under  construction  in  the 
case  of  Hall  v.  Pratt,  103  Ga.  255,  29  S.  £. 
764,  and  In  discussing  its  effect  the  writer 
said  (pages  258,  259,  103  Ga.,  and  pages  765. 
766,  29  S.  E.):  "All  contracts  to  pay  attor- 
ney's fees  incorporated  in  promissory  notes 
or  other  evidences  of  indebtedness  must  be 
construed  in  the  light  of  section  3667  of  the 
Givil  Code,  which,  by  operation  of  law,  con- 
stituted a  part  of  all  such  contracts,  and  ren- 
ders them  void  'unless  a  plea  or  pleas  be 
filed  by  the  defendant  and  not  sustained.'  A 
promissory  note,  therefore,  which  stipulates 
for  the  payment  of  attorney's  fees  In  the 
event  of  Its  collection  by  law,  must  be  con- 
strned  as  If  It  embraced. a  condition  to  the 
effect  that  such  promise  is  not  to  be  binding 
unless  the  maker  of  it  flies  a  plea  or  pleas 
and  fails  to  sustain  the  same.  Therefore, 
In  the  present  case,  the  contract  made  by 
Klrby  was  to  pay  to  the  order  of  Hall  a 
stated  number  of  dollars,  and.  In  addition 
thereto,  a  certain  amoimt  of  attorney's  fees 
in  case  of  suit  provided  Kirby  made  an  un- 
successful defense.  As  he  made  no  defense 
at  all,  he  was  clearly  not  liable  for  attor- 
ney's fees."  The  act  of  1900  amends  sec- 
tion 3667  of  the  Civil  Code  by  providing  that 
an  obligation  to  pay  attorney's  fees  shall 
be  enforceable  where  "the  debtor  shall  fall 
to  pay  such  debt  on  <x  before  the  return  day 
of  the  conrt  to  which  suit  is  brought  for  the 
collection  of  the  same^  provided  the  holder 
of  the  obligation  sued  upon,  his  agent  or  at- 
torney, notifies  the  defendant  in  writing  ten 
days  before  suit  is  brought  of  his  Intention 
to  bring  suit  and  also  the  term  ot  the  court 
to  which  suit  will  be  brought"  It  is  obvi- 
ous that  this  act  can  have  no  effect  uxmn  a 
promissory  note  given  before  Its  passage. 
To  hold  otherwise  would  be  to  give  the  act 
a  meaning  which  would  render  It  unconsti- 
tutional, as  Impairing  the  obligation  of  c<m- 
tracts. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  ac 
connt  at  slckneaa. 


(116  Oa.  <89) 
SOUTHERN  RT.  CO.  v.  LASSBTHR. 
(Supreme   Court  of  Georgia.     June  9,   1902.) 

RAILROADS— INJURY  TO  BAQOAQO-APPBAI,- 
DAMAOES. 

As  the  verdict  In  the  maKistrate's  conrt 
was  limited  in  nmouut  to  the  pi-oved  value  of 
the  plaintiff's  trunic  which  wns  destroyed,  and 
the  evidence  was  amply  sufficient  to  pstablisb 
the  liability  of  the  defendant  Its  petition  tot 
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certiorari,  alleging  to  the  contrary,  was  whol- 
ly without  merit.  The  judgment  of  the  snpe- 
nor  court  was,  therefore,  eo  palpably  correct, 
it  moat  be  held  that  the  bill  of  exceptions  was 
sued  oat  for  delay  only,  and  accordingly  Um 
Judgment  is  affirmed,  with  damages. 
(Syllabus  by  the  Court.) 

Error  from  superior  court;  Butts  county; 
E.  J.  Reagan,  Judge. 

Action  by  R.  L.  Lasseter  against  tlie 
Southern  Railway  Oompany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af* 
firmed. 

Dessan,  Harris  &  Harris,  for  plaintiff  In 
error.    O.  M.  Duke,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  with 
damages. 

LEWIS,  J.,  absent  on  accoimt  of  slcknees. 


aiE  Ga.  669) 

SOUTHERN  RT.  CO.  T.  O'BRTAN. 
(Supreme   Court  of  Geor^a.     June  7,   1902.) 

INSTEUCTIONS— WEIGHT  OF  EVIDBNCB— RAII*- 
ROAOS— DOTIBS  OF  CONDUCTORS. 
1.A  charge  to  the  effect  that  the  testimony 
of  a  witness  testifying  positiTeiy  is  entitled  to 
more  weight  than  that  of  one  who  testifies 
negatively  is  open  to  seriona  criticism  unless 
it  embraces  an  instruction  that  the  Jury,  in 
weighing  the  testimony  of  such  witnesses, 
should  consider  and  pass  upon  the  question  of 
their  credibility. 

2.  Instructions  presenting  issues  not  made 
by  the  pleadings  or  evidence  should  not  b* 
given. 

3.  A  railway  conductor  is  not  bound  to  per- 
sonally enter  a  car  upon  its  arrival  at  a  sta- 
tion to  inform  passengers  for  that  station  that 
they  have  reached  their  destination.  It  is  suffi- 
cient if  the  name  of  the  station  is  duly  an- 
nounced by  any  omployfi  of  the  railway  com- 
pany whom  it  may  select  to  perform  this  duty. 

4.  All  material  questions  now  presented  for 
decision  here  are  covered  by  the  mlings  aixyre 
announced. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  coanty; 
Jolm  H.  Reece,  Judge. 

Action  by  S.  M.  O'Bryan  against  tbe  South- 
fni  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Shumate  &  Maddox  and  Harris,  Chamlee  & 
Harris,  for  plaintiff  In  error.  McHenry  & 
Maddox  and  FoncM  ft  Fouchd,  for  defendant 
In  error. 

liUMPB^TN,  P.  3.  This  case  was  here  at 
the  October  term,  19(X),  when  a  new  trial  was 
ordered  because  of  errors  committed  by  the 
presiding  Judge.  See  112  Ga.  127,  87  S.  B. 
161.  Subsequently  the  case  was  again  tried, 
and  resulted  In  a  verdict  against  the  railway 
company,  which  is  again  before  this  court 
complaining  of  a  Judgment  denying  it  a  sec- 
ond new  trial.  We  are  constrained  to  reverse 
this  Judgment,  and  order  yet  another  hearing 
of  the  case. 

1.  Exception  is  taken  to  the  following 
charge:    "I  charge  you  that  ttae  existence  of 


a  fact  testified  to  by  one  positive  witness  is 
to  be  believed,  rather  than  such  fact  did  not 
exist,  because  many  witnesses,  who  had  the 
same  opportunity  of  observation,  swore  they 
did  not  see  or  know  of  its  having  transpired." 
This  charge  was  clearly  erroneous.  In 
Humphries  v.  State,  100  Ga.  263,  28  S.  B.  25, 
Mr.  Justice  C!obb  took  occasion  to  remark  that 
a  charge  with  respect  to  the  relative  weight 
of  positive  and  negative  testimony  was  open 
to  criticism  if  It  failed  to  instruct  the  Jury 
that  in  passing  npon  such  testimony  they 
"should  consider  the  question  as  to  whether 
the  witnesses  were  of  equal  credibility." 
And  in  Railway  Co.  v.  Bigham,  105  Ga.  498, 
80  S.  E.  934,  it  was  distinctly  ruled  by  this 
court  that:  "The  general  rule  as  to  the  pro- 
bative valne  of  positive  and  negative  testi- 
mony is  subject  to  the  qualification  that  other 
things  are  equal,  and  the  witnesses  are  of 
equal  credibility."  The  error  Just  pointed  out 
requires  a  new  trial,  for  the  record  discloses 
that  the  plaintiff  depended  almost.  If  not  en- 
tirely, upon  her  own  testimony,  as  showing 
a  right  to  recover,  and  ttut  there  was  tes- 
timony In  behalf  of  the  railway  company 
which  tended  very  strongly  to  establish  non- 
liability on  its  part 

2,  8.  There  was  no  evidence,  nor  any  con- 
tention on  the  part  of  the  plaintiff,  that  the 
train  upon  which  she  was  a  passenger  failed 
to  stop  at  Rome,  the  station  at  which  she 
wished  to  alight  Nevertheless,  the  court 
charged  the  Jury  that:  "If  the  plaintiff  pur- 
chased a  ticket  at  Llndale,  or  paid  her  fare 
to  go  to  Rome,  and  got  aboard  the  train.  If 
they  failed  to  stop  the  train,— If  the  conductor 
failed  to  come  into  the  car  or  stop  the  car 
according  to  contract  at  Rome,— she  would 
be  entitled  to  nominal  damages,  if  that  was 
brought  about  by  no  fault  on  her  part" 
This  charge  was  erroneous  for  two  reasons: 
(1)  It  left  to  the  determination  of  the  Jury 
as  an  open  question  whether  or  not  the  train 
stopped  at  Rome,  when  no  such  issue  was 
InToIved  In  the  case;  and  (^  it  imposed 
upon  the  conductor  the  duty  of  entering  the 
car  at  Rome,  when  no  such  duty  rested  upon 
him',  either  as  matter  of  law  or  of  fact  The 
plaintiff  certainly  knew  that  her  destina- 
tion was  Rome,  and  all  the  duty  the  company 
owed  to  her  as  a  passenger  was  to  have  the 
station  called  out  so  that  she  might  be  put 
(m  notice  to  alight;  and  the  company  was 
at  liberty  to  select  any  of  its  employes  It 
saw  fit  to  perform  for  it  this  duty. 

4.  While  complaint  is  made  in  the  motion 
for  a  new  trial  of  other  charges,  we  do  not 
deem  it  necessary  to  specifically  deal  with 
them.  Suffice  It  to  say  that  such  of  them  as 
are  not  covered  by  the  rulings  above  an- 
nounced are  not,  when  taken  in  connection 
with  the  entire  charge,  open  to  the  objec- 
tions made  to  them,  and  therefore  did  not  op- 
erate to  the  prejudice  of  the  company. 

Judgment  reversed.  All  the  Justices  'con- 
curring, except  LEWIS,  J«  absent  on  acv 
oount  of  sldmeaa. 


Digitized  by 


Google 


Ofc» 


MOON  T.  POTTER. 


<3 


(lis  Ga.  S73) 

MOON  «t  aL  T.  POTTBB. 
(Supreme  Goart,  of  Georgia.     Jane  T,  1902.) 

HAII.  CONTRACT— ASSIQNMONT— BOND. 

1.  A  contractor  with  the  KOTenimeut  of  the 
United  States  to  transport  the  mail  within  the 
■ame  may  contract  with  or  hire  another  to 
transport  the  mail  according  to  the  terms  of  his 
contract,  and  such  an  agreement  ia  not  in  con- 
traveutiou  of  Rev.  St  U.  S.  f  3963,  which  pro- 
hibits the  aaaignment  or  transfer  of  mail  con- 
tracts. 

2.  It  follows  ftom  the  foregoing  that  ^here 
one  who  had  undertaken  to  transport  the  mail 
for  a  mail  contractor,  and  had  given  a  bond, 
with  security,  for  the  faithful  performance  of 
the  service  to  be,  rendered,  failed  to  render  the 
service  in  accordance  with  bis  contract,  he  and 
his  securities  were  liable  to  the  contractor  opon 
the  bond. 

(SyUabns  by  the  Court) 

Error  from  city  court  of  AmerlcuB;  O.  B. 
Crisp,  Judge. 

Action  by  C.  A.  Potter  against  George 
Moon  and  others.  Judgment  for  plalntitC, 
and  defendants  bring  error.    Affirmed. 

J.  B.  Williams  and  Sblpp  &  Sheppard,  for 
plaintiffs  In  error.  J.  H.  liumpkln,  tor  de- 
fendant la  error. 

COBB,  3.  Potter  brought  salt  upon  a 
bond  against  Moon  as  principal  and  tbreu 
others  as  sureties.  At  the  trial  it  appearetl 
tliat  Potter  had  made  a  contract  with  the 
United  States  goTemment  to  transport  the 
malls  between  the  post  office  and  the  rail- 
road depots  In  the  city  of  Americas,  and  that 
be  bad  entered  Into  a  contract  with  Moon 
by  which  he  was  to  perform  the  service  re- 
gnlred  under  the  contract  with  the  United 
States  government  For  this  service  Moon 
was  to  be  paid  a  specified  amount  In  order 
to  secure  the  faithful  performance  of  the 
contract  on  the  part  of  Moon,  the  bond  sued 
on  was  executed.  In  this  bond  Moon  and 
the  other  defendants  bind  themselves  Jointly 
and  severally  to  pay  a  specified  sum  of  mon- 
ey as  liquidated  damages  in  the  event  Moou 
falls  to  carry. out  his  contract  with  Potter. 
The  defendant  Moon  Is  designated  In  the 
bond  as  a  subcontractor  under  Potter  as 
contractor  with  the  United  States.  The  bond 
binds  Moon  to  transport  the  mail  In  accord- 
ance with  the  laws  and  regfulatlons  of  the 
post-office  department  and  the  requirements 
of  Potter's  contract  with  the  government  It 
to  provided  that  all  fines  and  deductions  Im- 
posed upon  Potter  by  the  postmaster  general 
for  failures  and  delinquencies  shall  be  borne 
by  Moon,  and  that  In  case  of  a  total  dis- 
continuance of  the  service  a  pro  rata  of  one 
month's  extra  pay  allowed  by  the  United 
States  to  Potter  shall  be  allowed  to  Moon. 
The  contract  contains  other  stipulations  not 
necessary  to  be  set  out  There  was  evidence 
at  tbe  trial  tbat  Mo<hi  had,  from  time  to 
time,  failed  to  comply  with  the  terms  of  the 
contract  betwe«i  himself  and  Potter,  and 
finally  had  abandoned  the  contract  altogeth- 
er.    The  court  directed  *  verdict  for  the 


plaintiff  for  the  amount  stipulated  In  the 
bond.  The  defendants  made  a  motion  for  a 
new  trial,  as  well  as  a  motion  In  arrest  of 
Judgment,  both  of  which  being  overruled  they 
excepted. 

Counsel  Insist  that  the  verdict  In  the  present 
case  was  unauthorized,  for  the  reason  that 
there  was  no  allegation  In  the  petition  that 
the  postmaster  general  had  consented  to  the 
contract  entered  Into  between  Potter  and 
Moon,  and  tbat  there  was  no  sufficient  evi- 
dence at  the  trial  of  such  consent,  and,  this 
being  so,  the  contract  was,  under  the  laws 
of  the  United  States,  Illegal  and  void.  The 
case  of  NtK  t.  BeU,  66  Ga.  6&1,  Is  relied  on. 
It  Is  there  held  that  a  contract  for  transport- 
ing the  mall  cannot  be  transferred  or  assign- 
ed. In  whole  or  in  part,  without  the  consent 
of  the  postmaster  general,  and  that  such  a 
transfer  or  assignment,  being  illegal,  would 
not  constitute  a  valid  consideration  for  a 
promise  to  pay  for  a  one-half  Interest  In 
such  a  contract  The  Revised  Statutes  of  the 
United  States  provide  that  "no  contractor  for 
transporting  the  mall  within  or  between  the 
United  States  and  any  foreign  country  shall 
assign  or  transfer  his  contract  and  all  such 
assignments  or  transfers  shall  be  null  and 
void."  Section  3063.  In  Nix  v.  Bell  this  court 
held  the  contract  then  under  consideration  to 
be  either  an  assignment  or  a  transfer  of  a 
mall  contract  and,  of  course,  when  this  con- 
clusion was  reached.  It  Inevitably  followed 
that  the  contract  was  void  under  the  laws  of 
the  United  States.  Xbe  question  in  the  pres- 
ent case  is  whether  the  contract  between  Pot- 
er  and  Moon  was  an  assignment  or  transfer 
of  Potter's  contract  with  the  government  to 
transport  the  mail.  It  Is  true  that  the  bond 
characterizes  Moon  as  a  subcontractor;  but 
when  all  the  recitals  of  the  bond,  as  well  as 
the  nature  and  condition  of  the  stipulations 
tb^ein,  are  considered,  there  is  nothing  in 
the  bond  to  Indicate  that  there  was  an  inten- 
tion on  the  part  of  either  of  the  parties  to  pro- 
Tide  for  a  transfer  or  assignment  to  Moon  of 
the  contract  which  Potter  had  with  the  Unit- 
ed States.  There  Is  nothing  In  the  evidence  to 
show  such  an  Intention.  The  bond  and  all  of 
the  evidence  taken  together  show  that  what 
was  Intended  was  tbat  Moon  should  und»- 
take  to  perform  In  behalf  of  Potter,  the  con- 
tractor, those  services  which  Potter  bad  con- 
tracted to  pertorm  for  the  government  There 
Is  nothing  In  the  record  to  Indicate  tbat  the 
contract  between  the  government  and  Potter 
required  that  these  services  should  be  person- 
ally performed  by  the  contractor,  and  there 
Is  nothing  In  the  statutes  of  the  United  States 
which  requires  personal  service.  Potter  re- 
mained bound  on  bis  contract  with  the  gov- 
ernment, and  there  was  no  attempt  to  create 
any  contractual  relation  between  the  govona- 
ment  and  Moon,  or  to  transfer  to  him  Potter's 
liability  on  bis  contract  with  the  government 
Moon  was  simply  Potter's  agent  to  perform 
a  service  which  he  had  contracted  should  I* 
properly  and  faithfully   porformfd.     Pott 
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bad  a  right  to  make  a  contract  of  this  cbarac- 
ter  with  Moon,  and  he  had  a  right  to  ondo- 
take  to  perform  the  serrlce  In  question.  In 
Frye  t.  Burdlck,  67  Me.  408,  It  was  held  that 
a  contractor  with  the  United  States  to  trans- 
port the  mall  within  the  same  may  contract 
with  or  hire  another  to  transport  the  mall  ac- 
cording to  the  terms  of  his  contract,  and  that 
such  an  agreement  Is  not  In  contraTentl<« 
with  Rev.  St  n.  S.  i  3g«3,  which  prohibits  the 
assignment  of  mall  contracts.  See,  also. 
Steamship  Co.  T.  Otis,  100  N.  Y.  446,  8  N.  E. 
485,  53  Am.  Rep.  221.  The  contract  between 
Potter  and  Moon  being  lawful,  if  Moon  failed 
to  perform  his  contract  he  was  liable  in  dam- 
ages to  Potter,  and,  having  entered  into  a  bond 
with  security  for  the  faithful  performance  of 
the  services  required  by  his  contract,  and  the 
evidence  showing  that  he  failed  to  perform 
the  services,  he  and  his  sureties  became  liable 
on  the  bond.  This  being  true,  the  plaintiff 
was  entitled  to  recover  in  the  present  case. 
While  the  record  raises  some  question  as  to 
the  proper  measure  of  damages,  no  such  ques- 
tion was  argued  in  the  brief  of  comisel  for 
the  plaintiff  in  errOT.  It  wOl  therefore  be 
treated  as  having  been  abandoned.  The  case 
is  really  controlled  upon  its  merits  by  the 
point  above  decided,  and,  under  the  view  we 
have  taken  of  the  matter,  there  was  no  error 
In  rejecting  the  evidence  tending  to  show 
that  the  postmaster  genoal  had  consented  to 
the  assignment  of  the  contract  by  Potter  to 
Moon  upon  conditions  which  had  not  been  per- 
formed. Wliile  there  were  other  questions 
made  In  the  record,  no  others  were  Insisted  on 
in  this  court  except  those  above  referred  to. 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LEWIS,  3^  absent  on  accooot  of 
slckmeaa. 


(US  Qiu  716) 

HUGHBY  T.  PRACOOK. 
(Supreme  Court  of  Georgia.     June  10,  1002.) 

HOMESTEAD— BaCBMPnONS— WAIVER— RENEW- 
AL, OF  note:— SALE  ON  SETTLEMENT. 

1.  A  judgment  founded  upon  a  promlssoiy 
note  given  for  a  valid  debt,  and  with  a  gen- 
eral waiver  of  homestead  and  exempdou,  may 
be  enforced  aj^nst  a  homestead  suoseqaently 
set  apart  to  the  maker  of  the  note  as  head  of 
a  family. 

2.  A  renewal  of  the  note  between  the  same 
parties  and  for  the  same  consideration,  with 
no  new  secnrity,  and  containiug  the  same  waiv- 
er, relates  bark  to  the  original  note,  and  con- 
tinues the  waiver  in  force,  altboutrh  the  re- 
newal may  have  been  made  after  ths  home- 
stead had  been  set  apart. 

3.  Where  judgment  is  obtained  on  these 
notes,  and  the  execntion  thereon  is  levied  upon 
some  of  the  homestead  property,  the  head  of 
the  family  may  settle  the  claim  without  an 
order  of  conrt,  by  selling  the  property  levied 
npon  to  the  plaintiff  in  fi.  fa.,  at  a  fair  valna- 
tioo,  in  payment  of  the  debt. 

(Syllabna  fay  tha  Court.) 

Error  from  superior  court,  Marlon  cotrnty; 
W.  B.  Butts,  Judge. 

Action  by  Edgar  Hughey  against  B.  T. 
Peacock.    Verdict  for  defendant.    From  an 


order  denying  a  new  trial,  plaintiff  brings 
error.    Affirmed. 

J.  J.  Dunham  and  J,  H.  Lumpkin,  for 
plaintifl  in  error.  T.  B.  Rainey  and  Simeon 
Blue,  for  defendant  In  error. 


SIMMONS,  0.  J.  It  appears  that  Hughey 
owed  Peacock.  For  this  debt  he  in  1892 
gave  his  promissory  note,  containing  a  waiv- 
er of  homestead  and  exemption.  In  1894 
Hughey  had  set  apart  to  him,  as  head  of  a 
family,  a  homestead  and  exemption,,  without 
notice  to  Peacock.  In  1887  he  renewed  his 
note  by  giving  thfSe  promissory  notes  to  the 
same  party  for  the  same  aggregate  amount, 
and  upon  the  same  consideration,  with  no 
additional  security,  and  containing  the  same 
waiver.  These  renewal  notes  were  sued  to 
Judgment,  and  the  execution  levied  upon  the 
property  now -In  controversy:  the  same  be- 
ing part  of  that  set  apart  to  Hughey  as  a 
homestead  and  exemption.  Before  the  day 
of  sale  the  parties  entered  Into  a  settlement 
whereby  Hughey  sold  and  delivered  to  Pea- 
cock the  property  in  dispute,  and  made  a 
bill  of  sale  to  the  same;  the  value  of  the 
property  being  not  more  than  the  amount 
of  the  notes.  This  was  done  In  extinguish- 
ment of  the  Judgment  and  execntion.  By 
some  mistake  of  the  constable  who  had  made 
the  levy,  Hughey  obtained  possession  of 
some  of  the  property.  Peacock  subsequently 
retook  possession,  and  Hughey  brought  an 
action  of  trover  to  recover  It.  The  Jury 
found  for  the  defendant.  The  plaintifl  mov- 
ed for  a  new  trial.  The  motion  was  over- 
ruled and  he  excepted. 

1,  2.  The  court  did  not  err  In  refusing  a 
new  trial  for  any  of  the  reasons  assigned  in 
the  motion  therefor.  When  one  owes  a  valid 
and  binding  debt,  and  gives  therefor  a  prom- 
issory note  containing  a  waiver  of  home- 
stead and  exemption,  a  homestead  subse- 
quently set  apart  to  him  and  his  family  la, 
so  far  as  this  note  Is  concerned,  a  nullity. 
The  constitution  of  this  state -allows  such  a 
waiver,  except  as  to  wearing  apparel  and  a 
few  other  articles,  and  a  note  containing 
a  waiver  may  be  enforced  against  property 
subsequently  set  apart  If  the  homestead 
Is  set  apart  after  the  execution  of  the  waiver 
notes,  and  then,  after  the  homestead  has 
been  set  apart  the  head  of  the  family  re- 
news the  note  by  giving  several  renewal 
notes  to  the  same  payee,  aggregating  the 
same  amount  with  no  additional  security, 
and  containing  the  same  waiver,  this  does 
not  amount  to  a  novation  of  the  contract, 
and  the  waivers  In  the  renewal  notes  rdate 
back  to  the  time  of  the  execution  of  tlM 
original  note.  The  renewal  notes  may  there- 
fore be  enforced  against  the  homestead  prop- 
erty, Jnst  as  the  original  note  coold  have 
Iieen.  It  to  the  same  debt,  and  In  law  the 
same  waiver.  If  the  renewal  notes  are  sued 
to  Judgment  an  execution  thereon  may  be 
levied  upon  any  property  belonging  to  the 
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maker  and  enforced  against  sncli  property, 
•Ten  though  It  be  part  of  the  homestead 
which  he  has  obtained. 

3.  After  the  levy  has  been  made,  the  par- 
ties may  enter  into  a  settlement  whereby  the 
maker  (the  head  of  the  family),  wltbont  an 
order  of  conrt,  sells  and  deUvers  to  the  cred- 
itor a  part  of  the  homestead  property  at  a 
fair  valuation  to  extinguish  the  execution. 
As  against  this  execution,  there  Is  no  home- 
stead. The  property  is  subject  to  It  The 
law  wlU  authorize  the  head  of  the  family  to 
do  an  act  Toluntarlly,  when,  if  he  refuses,  it 
wonld  compel  him  to  do  the  same  act  In 
other  words,  the  law  will  permit  him  to  sell 
the  property  in  payment  of  the  execution, 
when.  In  the  absence  of  such  settlement  the 
law  would  Itself  sell  the  property  to  pay  off 
the  execution.  Hnghey  had  tiierefore  no 
right  to  recover  from  Peacock  the  property 
■ned  for. 

There  were  other  questions  made  In  the 
motion  for  new  trial,  relative  to  charges  of 
the  conrt  and  the  admission  of  evidence; 
but  it  Is  unnecessary  to  discuss  them,  as  the 
principles  above  announced  control  the  case, 
and  the  questions  referred  to,  except  in  so 
far  as  they  are  decided  by  what  has  been 
said  above,  could  not  affect  the  result 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LBWTS,  J„  absent  on  ac- 
count of  sickness. 


(115  Oa.  6ES) 

CITY  ELECTRIC  RT.  00.  t.  FLOYD 
-    COUNTY. 
<8Tipreme  Conrt  of   Georgia.     Jane   7,   1902.) 
CONTRACT— C0N8IDBRATI0N-COHPR0MISB. 

1.  Where  a  disputed  claim,  depending  upon 
a  leeal  question,  is  settled  and  adjusted  by  the 
partiea.  and  a  contract  between  them  is  ao 
cordingly  made,  whereby  one  promises  to  pay 
to  the  other  a  sum  of  money,  the  promisor  is 
bound  thereby,  thoueh  such  question  be  really 
free  from  doubt  and,  properly  resolved,  wonld 
have  absolved  him  from  all  liability. 

2.  There  was  no  error  in  admitting  evidence. 
(Syllabns  by  the  Conrt) 

Error  from  superior  court  Floyd  connty; 
W.  M.  Henry,  Judge. 

Action  by  the  City  Electric  Hallway  Com- 
pany against  Floyd  county.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  Branbam,  for  plaintifF  In  tmir.  Nat 
Harris  and  W.  J.  Meel,  for  defendant  In  er- 
ror. 

FISH,  J.  In  our  opinion,  the  decision  of 
this  case  turns  upon  the  proper  determina- 
tion of  the  question  whether  or  not  the  cod- 
tract  entered  into  on  February  2S,  1892,  be- 
tween the  Rome  Street  Railroad  Company 
and  Floyd  county  was  valid.  By  the  terms 
of  that  contract  the  railroad  company  agreed 
to  pay  to  the  county  a  stipulated  compensa- 
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tlon  annually  for  the  right  to  construct  and 
operate  its  electric  railway  line  across  the 
three  bridges  In  the  city  of  Rome  belonging 
to  the  county.  If,  as  contended  by  the  plain- 
tiff in  error,  this  contract  was  a  nudum 
pactum,  then  the  Judgment  of  the  court  be- 
low was  wrong.  On  the  other  hand,  If  this 
contract  was  based  upon  a  sufficient  con- 
sideration, then  that  Judgment  was  right 
Before  this  contract  was  entered  into  the 
county  claimed  that  the  company  could  not 
thus  use  these  bridges  without  paying  to  it- 
a  reasonable  compensation  therefor,  while 
the  railroad  company  claimed  that  it  had 
the  right  to  so  use  tbem  wltbout  the  consent 
of  the  county,  and  without  paying  any  com- 
pensation whatever.  Each  party  to  the  con- 
troversy appears  to  have  been  acting  In  per- 
fectly good  faith.  Pending  these  conflicting 
(Contentions,  negotiations  were  entered  Into 
by  the  parties  which  resulted  in  a  settle- 
ment of  the  matter,  under  which  the  rail- 
road company  agreed  to  pay  to  the  county 
the  sum  of  $100  per  annum  for  the  use  of 
each  of  the  three  bridges,  and  the  coimty, 
for  this  consideration,  granted  to  the  com- 
pany "the  right  to  lay  and  maintain  a  sin- 
gle track  on  one  side  of'  each  bridge, 
"with  the  right  to  place  electric  wires  and 
appliances  and  to  run  electric  cars  across 
said  bridges."  We  think  that,  under  the 
evidence  submitted,  the  presiding  Judge^  who, 
by  agreement  of  the  partiea,  tried  the  case 
without  the  intervention  of  a  Jury,  was  au- 
thorized to  find  that  this  contract  was  the 
result  of  a  compromise  of  the  conflicting 
claims  of  the  parties.  The  county  In  the 
beginning  of  the  controversy  demanded  a 
reasonable  compensation  for  the  use  by  the 
railroad  company  of  the  bridges,  but  ulti- 
mately agreed  to  accept  an  annual  sum, 
which,  according  to  the  testimony  of  one 
of  the  witnesses,  "was  believed  to  be  barely 
sufficient  to  cover  the  actual  added  expense 
and  damage-  to  said  bridges  by  reason  of 
such  unusual  and  extra  burdens."  After  the 
previously  existing  controversy  between  these 
I  parties  had  been'  compromised  and  settled, 
it  mattered  not  which  side  thereof  was  right 
in  Its  contentions,  for  the  compromise  and 
settlement  of  the  dispute  was  a  sufficient 
consideration  for  the  agreement  of  the  rail- 
road company  to  pay  the  stipulated  annual 
sum  for  its  use  of  the  bridges.  The  contro- 
versy arose  over  a  question  of  law.  If  the 
railroad  company  originally  had  the  right 
under  the  power  granted  to  It  by  the  leg- 
islature,—as  we  are  inclined  to  think  it  did,— 
to  construct  and  operate  its  electric  lines 
over  the  bridges  tn  question  without  the 
consent  of  the  county,  and  without  paying 
anything  whatever  therefor,  it  lost  this  right 
when  the  dispute  between  it  and  the  county 
was  compromised  and  settled  by  the  execu- 
tion of  this  contract  If  there  had  been  no 
controversy  between  the  parties  as  to  their 
resitective  rights  in  the  matter,  and  the  coun- 
ty had  simply  charged  the  railroad  company 
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$100  per  annnm  for  the  ose  of  eacb  of  the 
bridges,  and  the  company  had  simply  agreed 
to  pay  this  stun  annually,  the  contract  en- 
tered into  might  have  been,  as  contended  by 
tbe  plaintiff  in  error,  a  nndnm  pactum;  and 
therefore  not  binding  upon  the  company. 
But  this  was  not  the  case.  Tbe  parties  as- 
serted conflicting  claims,  depending  upon  a 
question  of  law,  and  these  claims  were  com- 
promised and  settled  by  the  contract  now 
under  consideration.  "Where  parties  hare 
conflicting  claims,  depending  upon  a  law 
point,  and  they  compromise  them,  each  is 
bound  by  the  settlement,  whether  the  law 
point  turns  out  'to  have  been  for  him  or 
against  him."  Morris  v.  Monroe,  30  Ga.  630. 
See,  also,  Spriggs  v.  Bromblett,  54  Ga.  348; 
Bass  ▼.  Bass,  73  Ga.  135;  Tyson  v.  Woodruff, 
108  Ga.  368,  33  S.  B.  981;  Thornton  v.  Lem- 
on, McMillan  &  Co.,  114  Ga.  155,  39  S.  B.  043. 
"Moreover,  in  order  to  render  valid  tbe  com- 
promise of  a  claim,  it  is  not  essential  that 
-;be  matter  should  be  really  in  doubt  It  is 
sufficient  If  the  parties  consider  it  so  far 
donbtfol  as  to  make  it  the  subject  of  a 
compromise."  6  Am.  &  Eng.  Enc.  Iiaw  (2d 
Ed.)  718,  and  cases  cited.  This  contract 
settled  tbe  disputed  question  as  to  the  right 
of  the  Rome  Street  Railroad  Company  to 
construct  and  operate  electric  railway  lines 
across  tbe  tbree  bridges  without  paying  to 
the  county  compensation  therefor,  and  es- 
tablished the  right  of  tbe  county  to  charge 
tbe  amount  agreed  upon  for  such  use  of  the 
bridges.  Under  this  contract  the  electric 
railway  lines  were  constructed  and  operated 
upon  these  bridges.  When  the  City  Electric 
Railway  Company,  the  plaintiff  in  error,  by 
purchase  from  previous  purchasers  of  the 
same,  acquired  the  property,  rights,  powers, 
and  franchises  of  tbe  Rome  Street  Railroad 
Company,  it  acquired  no  greater  right  in 
reference  to  tbe  use  of  the  bridges  than  that 
which  was  possessed  by  its  predecessor,  the 
last-mentioned  company.  After  its  purchase 
it  recognized  tbe  validity  of  tbe  contract 
made  with  the  connty  by  the  Rome  Street 
Railroad  Company,  by  paying  the  county 
for  tbe  use  of  the  bridges,  applying  to  tbe 
county  authorities  for  a  reduction  in  the 
amount  of  tbe  annual  charge,  and  entering 
into  a  new  contract  with  the  county,  by 
which  tbe  original  contract  was  so  modi- 
fled  as  to  reduce  the  annual  sum  to  be  paid 
for  the  use  of  the  tbree  bridges  from  $300 
to  $200.  The  claim  of  the  county  which  re- 
sulted in  the  judgment  under  consideration 
was  based  upon  this  new  contract,  which 
was  but  a  modification  of  the  old  one,  and 
which,  for  tbe  reasons  given  above,  was 
founded  upon  a  valid  consideration,  and 
therefore  enforceable  against  the  City  Elec- 
tric Railway  Company. 

Certain  affidavits  were  admitted  in  evi- 
dence over  the  objection  of  the  railway  com- 
pany that  they  were  "irrelevant  and  imma- 
terial, and  upon  the  further  ground  that  it 
was  sought  by  said  testimony  to  set  np  oral 


statements  and  negotiations  that  occurred 
prior  to  the  execution  of  said  alleged  wrlttes 
contracts."  Thei^e  affidavits  set  forth  tbe 
above-stated  facts  and  circiunstances  lead- 
ing np  to  the  contract  between  the  Rome 
Street  Railroad  Company  and  Floyd  connty, 
and  also  the  circumstances  nnder  which  this 
contract  was  modified  by  the  one  between 
the  county  and  the  City  Electric  Railway 
Company,  in  view  of  the  groimd  upom 
which  we  have  placed  otir  decision  in  this 
case,  and  the  reasons  which  we  have  given 
therefor,  it  seems  hardly  necessary  to  say 
that,  for  the  purposes  indicated  in  the  above 
discussion  of  tbe  consideration  for  these 
contracts,  this  testimony  was  clearly  admis- 
sible. 

Judgment  affirmed.  AH  tbe  Justices  con- 
curring, except  LEWIS,  J„  absent  aa,  ac- 
count of  sickness. 


015  Oa.  «76) 
OARTBE  St  al.  t.  JAOKSON. 
(Supreme   Court  of  Geor^a.     June  7,   1902.) 

REPORT     OF     AUDITOR  —  CONCLUSIVENESS  — 
FINDINGS— CONSIDERATION    OF    DEED. 

1.  Where  a  case  is  submitted  to  au  auditor 
with  instructions  to  report  liis  findings  of  tact 
on  the  qnestions  raised  by  the  pleadings,  and 
he  makes  a  report,  to  which  no  exception  is 
taken  by  either  party,  the  conclusions  of  fact 
set  forth  in  the  report  are  binding  upon  ail 
the  parties  to  the  litigation. 

2.  A  finding  by  the  auditor  that  conveyances 
which  apparently  pass  into  one  of  the  parties 
to  the  litigation  title  to  the  property  In  con- 
troversy were  not  based  on  auy  "valuable" 
consideration  would  not  authorize  a  conclu- 
sion that  such  conveyances  were  void,  as  be- 
ing without  any  consideration  wliich  the  law 
recognizes. 

3.  Where  a  person  executed  a  mortgage  up- 
on certaiu  property,  his  administrator  Is  estop- 
ped, in  a  suit  brought  to  foreclose  the  mort- 
gage, to  plead  want  of  title  in  his  intestate  at 
the  time  the  mortgage  was  execoted. 

4.  When  the  bill  of  exceptions  is  considered 
in  the  light  of  the  record,  the  assi^meuts  of 
error  are  snfflciently  specific  for  this  court  ta 
deal  with  the  same. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Dougherty  comi- 
ty;  W.  N.  Spence,  Judge. 

Action  by  Carter  &  Woolfolk  against  A.  R. 
Jackson.  Judgment  for  defendant  and  plain- 
tiffs bring  error.    Reversed. 

Jesse  W.  Walters,  for  plaintiffs  in  error. 
B.  Hobbs  and  D.  F.  Crosland,  for  defendant 
in  error. 

COBB,  J.  Carter  &  Woolfolk  brought  fax 
tbe  superior  court  a  petition  against  A.  B. 
Jackson,  as  administrator  of  the  estate  of 
W.  R.  Jackson,  praying  for  the  foreclosure 
of  a  mortgage  which  the  defendant's  in- 
testate bad  executed  and  delivered  to  the 
plaintifFS.  Upon  this  petition  a  rule  nisi  Is- 
sued.  In  answer  to  the  rule  the  defendant 
set  np  that  bis  intestate  was  not  indebted 
on  the  notes  which  the  mortgage  was  given 
to  secure,  for  the  reason  that  they  were 
without  consideration,  were  executed  under 
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dnresB,  ana  tt  tlie  time  tliat  the  mortgage 
was  executed  the  mortgagor  did  not  have 
title  to  the  land  therein  described;  plaintiffs 
having  notice  of  thla  want  of  title  at  the 
time  the  mortgage  was  filed  for  record.  The 
eaae  wax  referred  to  an  auditor,  whow  au- 
thority seems  by  the  order  of  reference  to 
hate  been  confined  to  reporting  his  findings 
upon  the  evidence.  The  order  was  so  con- 
atroed  by  the  auditor,  and  he  did  not  report 
any  conclusions  of  law,  and  distinctly  de- 
clined to  decide  any  question  of  law  which 
was  raised  in  the  case.  The  auditor  found 
that  the  defendant's  Intestate  owed  the  debt 
represented  by  the  notes,  that  the  amount  of 
the  notes  was  correct,  that  there  was  no 
dnress,  and  that  at  the  time  the  notes  and 
mortgage  were  executed  it  appeared  from 
the  record  of  deeds  in  the  clerk's  office  that 
the  defendant's  intestate  had  title  to  a  one- 
half  nndlTided  Interest  In  the  property, 
though  the  auditor  found  that  thla  title  was 
not  based  oa  any  valuable  consideration. 
The  plaintiffs  filed  no  exceptions  to  the  au- 
ditor's report  The  defendant  did  file  cer- 
tain exceptions,  but  it  does  not  appear  what, 
if  any,  action  was  taken  upon  these  excep- 
tions, and  the  defendant  Is  not  complaining 
here  of  any  ruling  against  him.  The  find- 
ings of  the  auditor  are  therefore  conclusive 
upon  both  parties  to  the  record.  The  case 
was  submitted  to  the  Judge,  without  the  in- 
tervention of  a  Jury,  upon  the  auditor's  re- 
port; and  upon  that  report  the  court  entered 
a  jndg:ment  in  favor  of  the  defendant,  and 
denied  the  rule  absolute.  It  does  not  dis- 
tinctly appear  upon  what  ground  the  court 
based  this  judgment,  but  as  the  defendant 
was  concluded  by  the  auditor's  report  on  the 
question  of  the  validity  and  amount  of  the 
indebtedness,  the  court  must  have  reached 
tile  conclusion  that  the  other  defense,  viz., 
want  of  title  in  the  defendant's  intestate  at 
the  date  of  the  mortgage,  had  been  sustained. 
This  conclusion  of  the  Judge  was,  we  think, 
erroneous,  for  two  reasons:  First  as  has 
been  shown  above,  the  auditor  found  that 
the  defendant's  intestate  had  paper  title  to 
the  property  described  in  the  mortgage,  but 
that  this  title  was  not  based  on  any  "valua- 
ble^' consideration.  So  far  as  appears  from 
the  auditor's  report,  W.  B.  Jackson  might 
have  acquired  title  to  the  property  in  con- 
troversy by  gift  from  his  father;  and  cer- 
tainly a  finding  merely  that  the  written  evi- 
dence of  title  was  not  based  on  any  valua- 
ble consideration  would  not  authorize  a  con- 
clnslon  that  the  conveyance  was  void,  as 
being  entirely  without  consideration.  But 
there  is  another  reason,  equally  conclusive, 
why  the  Judgment  of  the  court  was  errone- 
ous. Even  conceding  that  the  title  of  W.  B. 
Jackson  was  not  based  on  any  consideration 
which  the  law  recognizes,  it  did  not  lie  in 
his  mouth,  and  it  does  not  lie  in  the  mouth 
of  his  administrator,  to  raise  this  question. 
Having  given  a  mortgage  on  the  faith  of  a 
supposed  title  in  him  to  the  property  describ- 


ed in  the  mortgage,  botb  (he  defendant^a  in- 
testate and  the  defendant  would  be  estopped 
to  deny  this  title.  The  law  will  not  tolerate 
such  a  defense  from  them.  If,  as  matter  of 
fact  the  conveyances  which  apparently  pass- 
ed into  W.  B.  Jackson  title  to  the  property 
described  in  the  mortgage  are  void  because 
without  consideration,  any  person  whose 
rights  would  be  affected  by  a  Judgment  in 
favor  of  the  plaintlfTs  can  raise  this  question 
of  want  of  title  in  W.  B.  Jackson  at  the 
time  the  mortgage  was  given.  Under  the 
findings  of  the  auditor,  the  plaintiffs  were, 
as  against  the  defendant  entitled  to  a  Judg- 
ment of  foreclosure,  and  the  court  erred  in 
denying  the  rule  absolute. 

It  is  contended  by  counsel  for  the  defend- 
ant In  error  that  thla  case  should  not  be  con- 
sidered by  this  court,  because  there  Is  no 
sufiiclent  assignment  of  error  on  the  Judg- 
ment to  which  exception  Is  sought  to  be 
taken.  The  bill  of  exceptions  recites  that 
the  court  passed  an  order  entering  a  Judg- 
ment In  favor  of  the  defendant  and  denying 
a  rule  absolute;  and  plaintifFs  except  to  this 
Judgment,  and  assign  the  same  as  error,  and 
then  proceed  as  follows:  "And  for  specific 
error  assigns  as  follows:  (1)  Because  the 
court  erred  In  holding  that  at  the  time  of  ex- 
ecuting the  mortgage  sought  to  be  foreclosed, 
Walter  B.  Jackson,  the  maker  thereof,  did 
not  have  title  to  the  mortgaged  lands."  The 
bill  of  exceptions  then  assigns  error  on  two 
other  "holdings"  of  the  court  It  is  true, 
this  court  has  repeatedly  ruled  that  a  gen- 
eral exception  to  a  Judgment  of  the  court  in 
a  case  submitted  to  the  Judge,  on  an  agreed 
statement  of  facts,  without  the  Intervention 
of  a  Jury,  does  not  present  any  question  for 
consideration  by  this  court  Collins  v.  Oarr, 
111  Oa.  867,  36  8.  B.  059,  and  cases  cited; 
City  of  Fitzgerald  v.  Merchants'  &  Planters' 
Bank,  US  Ga.  1151,  39  S.  £.  479,  and  cases 
cited.  The  proper  way  to  assign  error  upon 
such  a  Judgment  Is  to  state  whether  the 
court  erred  In  bis  findings  of  fact  or  in  bis 
conclusions  of  law,  and,  if  in  the  latter,  it 
would  probably  be  good  practice  to  set  out 
specifically  wherein  it  Is  claimed  the  court 
erred  In  his  conclusions  of  law  upon  which 
the  Judgment  In  favor  of  the  defendant  in 
error  was  based.  In  the  present  case  the 
plaintiffs  except  generally  to  the  Judgment 
and  then,  for  specific  assignment  of  error, 
say  the  court  erred  In  certain  "holdings." 
If  the  bill  of  exceptions  means  to  allege  that 
the  general  Judgment  was  based  on  these 
rulings,  and  that  they  are  erroneous,  this  Is 
manifestly  all  that  either  the  law  or  good 
practice  would  require.  And  when  the  bill 
of  exceptions  is  construed  in  the  light  of  the 
record,  it  becomes  plain  that  this  is  exactly 
what  Is  meant  The  general  Judgment  In  fa- 
vor of  the  defendant  was  necessarily  based 
on  the  conclusion  that  the  defendant's  In- 
testate had  no  title  to  the  mortgaged  prop- 
erty at  the  time  the  mortgage  was  executed. 
This  is  the  only  theory  on  which  the  Judg- 
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ment  eonld  haye  been  based.  A  general 
exception  to  the  Judgment,  and  a  specific  as- 
signment of  error  on  the  special  rulings  up- 
on wblcb  the  judgment  was  based,  are  suffi- 
cient to  present  for  consideration  the  ques- 
tion whether  the  court  erred  in  the  special 
ruling  complained  of,  and  In  entering  the 
general  jud^:ment  In  favor  of  the  defendant 
based  on  this  special  ruling. 

Judgment  reversed.  All  tbe  Justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
count of  siclinesB. 


{U5  Oa.  744) 

DWIGHT  «t  aL  T.  JONES. 
(Supreme  Court  of  Georgia.     Jnue  10,  1902.) 

SPSanO  PBRFORMANCB  —  ANSWBR  —  AI.TBR- 
NATiyB  REUEF— WITHDRAWAX.  OF  IS8UB. 

1.  When  a  defendant  In  his  answer  seta  up 
a  particular  state  of  facts,  and  thereupon  bases 
a  prayer  for  alternative  relief,  he  is  not,  where 
he  fails  to  establish  by  evidence  a  right  to 
one  form  of  the  relief  sought,  in  legal  contem- 
plation. Injured  by  the  court's  withdrawing 
from  the  consideration  of  the  jury  this  branch 
of  the  defense;  nor  can  he  justly  complain  of 
their  verdict  when  be  thereby  obtains  the  full 
benefit  of  the  other  form  of  r«U«t  for  which 
he  prays. 

2.  Specific  performance  of  a  parol  contract 
for  the  purchase  of  land  will  not  be  decreed 
when  the  evidence  wholly  faila  to  identify  the 
land  purchased. 

(Syllabus  by  the  Court) 

Error  from  superior  coorU  Macon  county; 
Z.  A.  LIttlejohn,   Judge. 

Action  by  D.  C.  Jones  against  T.  H. 
Dwight  and  others.  Judgment  for  plalntlfC, 
and  defendants  bring  error.    Affirmed. 

Haygood  &  Stewart  for  plaintiffs  In  er- 
ror.   J.  A.  Edwards,  for  defendant  in  error. 

FISH,  J.  Jones  brought  an  action  against 
T.  H.  Dwight  and  J.  B.  Dwight  on  a  prom- 
issory note  given  by  them  for  $250.  T.  H. 
Dwight  answered  that,  after  the  note  was 
given,  he  sold  to  the  plaintiff  a  certain  de- 
scribed parcel  of  land  for  $595,  with  the  un- 
derstanding that  the  note  sued  on  was  to  be 
taken  In  part  payment  of  the  purchase  mon- 
ey; that  the  sale  was  a  cash  transaction; 
that.  In  pursuance  thereof,  plaintiff  went  Into 
possession  of  the  land,  and,  after  doing  so, 
failed  and  refused  to  comply  with  his  part 
of  the  contract  though  defendant  had  ever 
been  ready  to  convey  the  land  to  blm  upon 
payment  of  the  purchase  money.  The  de- 
fendant alleged  that  he  had  been  deprived 
of  the  use  of  the  land  durbig  tbe  time  plains 
tiff  was  In  possession  of  It,  to  his  damage 
in  the  sum  of  $100.  By  way  of  afBrmative 
relief,  defendant  prayed  that  the  plaintiff  be 
required  to  deliver  up  for  cancellation  the 
note  sued  on.  and  that  defendant  have  judg- 
ment against  plaintiff  for  the  difference  be- 
tween the  amount  due  on  the  note  and  the 
purchase  price  for  the  land;  the  defendant 
averring  his  readiness  and  willingness,  upon 
this  being  done,  to  execute  to  plaintiff  good 
and  sufficient  title  to  tbe  land  la  question. 


The  defendant  further  prayed.  In  tbe  event 
the  court  should  bold  that  he  was  not  enti- 
tled to  the  "specific  performance"  as  prayed 
for,  that  be  then  have  Judgment  against  the 
plaintiff  for  the  damages  set  forth  in  the 
answer.  Upon  the  trial  it  appeared  that  tha 
contract  for  the  sale  of  tbe  land  was  in 
parol,  and  the  only  evidence  offered  to  iden- 
tify the  land  sold  was  the  testimony  of  tbe 
defendant  T.  H.  Dwight,  who  testified:  "I 
agreed  to  sell  Jones  seventy  acres  of  land. 
The  price  he  agreed  to  pay  was  $8.50  per 
acre.  I  can't  tell  you  the  number  of  the 
land.  I  don't  know  the  number.  It  was  on 
Little  Whitewater  creek,  back  of  the  place 
where  I  live,  but  I  could  not  give  you  tbe 
number  of  the  land.  •  •  •  It  was  locat- 
ed In  Macon  county.  •  •  •  Mr.  BilUe 
Green  measured  this  land  ofC,  which  was 
agreed  upon  by  me  and  Jones,  both."  It 
was  shown  that  the  plaintiff  was  In  posses- 
sion of  land  of  the  defendants  for  about  a 
year,  and  then  left  it,  whereupon  defendants 
took  possession  of  the  same,  and  had  alnce 
remained  In  possession  up  to  the  trlaL  The 
annual  rental  value  of  the  land  was  proved 
to  be  from  75  cents  to  $1.60  per  acre.  The 
verdict  was  In  favor  of  the  plaintiff  for  the 
amount  due  on  the  note,  less  $60  for  the  rent 
of  tbe  land.  Defendants  moved  for  a  niew 
trial  on  the  general  grounds,  and  "because 
the  court  erred  In  withdrawing  from  tbe 
Jury,  over  defendants'  objection,  the  issue 
of  specific  performance,  *  •  •  and  in 
submitting  to  the  jury  only  the  question  of 
the  rental  of  the  seventy  acres  of  land."  A 
new  trial  was  refused,  and  defendants  ex- 
cepted. 

1,  2.  In  our  opinion,  the  court  did  not  err 
in  withholding  from  tbe  Jury  the  issue  as  to 
specific  performance;  for,  waiving  the  ques- 
tion as  to  whether,  under  the  evidence,  the 
contract  for  the  sale  of  tbe  land  had  been 
rescinded,  the  proof  as  to  the  Identity  of  the 
land  alleged  to  have  been  sold  to  the  plain- 
tiff, and  to  which  defendant  T.  H.  Dwight 
offered  to  make  him  a  title,  was  wholly  In- 
sufficient to  show  what  specific  land  was  tbe 
subject  of  the  contract  of  sale.  It  is  well 
settled  that  a  parol  contract  for  land,  like  the 
reformation  of  a  deed  by  parol  proof,  shouU 
be  made  out  so  clearly,  strongly,  and  satis- 
factorily as  to  leave  no  reasonable  doubt  as 
to  the  agreement  Printup  t.  Mitchell,  17 
Oa.  568,  63  Am.  Dec.  258.  In  order  for  the 
court  to  have  required  the  plaintiff  to  spe- 
cifically perform  bis  part  of  the  contract  In 
reference  to  the  land  it  would  have  been 
necessary  to  have  decreed  that  the  defend- 
ant T.  H.  Dwight  should,  upon  the  payment 
of  the  purchase  money  by  the  plaintiff,  con- 
vey to  him  the  land  sold;  and,  to  do  this,  a 
particular  description  of  the  land  should 
have  been  proved.  See  Harper  v.  Kellar, 
110  Ga.  420,  86  &  B.  667,  and  cases  cited. 
The  verdict  was  fully  authorized  by  the  evi- 
dence, and  the  refusal  of  a  new  trial  was  not 
erroneoofc 
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Judtrment  affirmed.  All  tiie  Justices  con- 
corrlng,  except  LBWIS,  J.,  absent  on  ac- 
count of  sickness. 


(115  Ga.  689) 

SOUTHimN  BY.  CO.  T.  GOODRTJM. 

(Supreme  Court   of  Georgia.     Jane   9,    1902.) 

CERTIORARI  TO  JUSTICE!— OISMISSAL. 

L  Where  the  defendant  in  a  cnit  in  a  jus- 
tice's court  appealed  to  a  jury  in  tliat  cour^ 
and  gave  a  security  on  the  appeal  bond,  and 
then,  being  dissatisfied  vitb  the  finding  of  the 
jury,  sued  out  a  writ  of  certiorari,  and  gave 
the  same  security  on  the  certiorari  bond,  and 
the  certiorari  was  dismissed  on  the  ground  that 
there  was  no  valid  certiorari  bond,  the  certio- 
rari could  not  be  renewed  under  Civ.  Code,  S 
3786.  The  original  certiorari  was  void,  and 
could  not  be  renewed.  Grimes  t.  Jones,  48 
Oa.  882,  distinguished. 

(i^Uabus  by  tbe  Court) 

Error  from  superior  court,  Monroe  county; 
BL  J.  Reagan,  Judge. 

Action  by  W.  IS.  Qoodrum  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff-  before  a  Justice,  and  defendant 
brings  certiorari,  and  from  an  order  dlsmlss- 
iag  tbe  writ  brings  oror.    Affirmed. 

Dessan,  Harris  &  ECarrls,  for  plaintiff  in 
error.    W.  M.  Clark,  for  defendant  in  error. 

SIMMONS,  G.  J.  Suit  was  brought  by 
Goodrum  against  the  Southern  Railway  Com- 
pany in  a  Justice's  cotrt  The  defendant  lost 
the  case  before  the  magistrate,  and  appealed 
to  a  Jury  in  the  same  court  giving  an  appeal 
bond  with  security.  The  Jury  found  against 
the  appellant,  and  it  sued  out  a  writ  of  cer- 
tiorari to  the  superior  court  giving  a  certiorari 
bond  with  tbe  same  security  as  was  on  the  ap- 
peal bond.  This  certl<»arl  was  dismissed  In 
the  superior  court  on  the  ground  that  no  valid 
certiorari  bond  had  been  given,  the  law  re- 
quiring that  the  surety  on  this  bond  shall  be 
an  additional  and  different  one  from  the  one 
on  the  appeal  bond.  Tbe  defendant  then, 
within  six  months  from  tbe  dismissal  of  the 
first  certiorari,  sued  out  another  certiorari  In 
the  same  case.  Upon  tbe  hearing  this  cer- 
tiorari was  also  dismissed,  tbe  Judge  holding 
that  tbe  first  proceeding  by  certiorari  was 
void  for  want  of  a  bond,  and  was  a  nnlllty, 
and  that  there  was  nothing  to  renew.  To 
this  ruling  the  railway  company  excepted. 

There  can  be  no  doubt  that  section  3786 
of  the  CnvU  Code  applies  to  valid  suits  only. 
This  has  been  held  uniformly  by  this  court 
from  Williamson  ▼.  Wardlaw,  46  Ga.  126,  to 
Btemilton  v.  Insurance  Co.,  Ill  Ga.  875,  36 
S.  E.  960.  This  principle  is  now  too  well  set- 
tled by  this  court  for  us  to  depart  from  it 
The  plaintiff  in  error  relies  uiwn  Grimes  ▼. 
Jones,  48  Oa.  362,  wlilch,  It  contends,  estab- 
lishes a  contrary  rule,  and  which  has  never 
been  overmled.  An  examination  of  this  case 
will  show  that  tbe  point  now  decided  and  the 
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point  decided  in  Williamson  T.  Wardlaw,  su- 
pra, was  not  decided,  or  even  alluded  to,  In 
Grimes  v.  Jones.  Grimes  had  sued  out  a  cer- 
tiorari, which  bad  been  dismissed  on  the 
ground  that  no  affidavit  In  forma  pauperis  bad 
been  ffied.  Subsequently  be  undertook  to  re- 
new the  certiorari,  and  the  Judge  refused  to 
sanction  It.  Grimes  excepted,  and  brought  tbe 
case  to  this  court.  Why  the  Judge  refused  to 
sanction  the  writ,  or  what  points  were  made 
before  him  did  not  appear,  but  the  only  point 
decided  by  this  court  was,  that  under  the  de- 
cision In  Heodrlx  v.  Kellogg,  32  Ga.  435,  a 
certiorari  was  a  suit  within  tbe  meaning  of 
tbe  act  which  Is  now  section  3786  of  the  Civil 
Code.  If  the  point  had  been  made  that  the 
first  certiorari  was  void,  and  a  nnlllty,  and 
for  that  reason  could  not  be  renewedi  the 
opinion  and  decision  of  tbe  court  would  doubt- 
less have  been  different  Bnt  tbe  point  was 
not  referred  to,  and  tbe  case  was  put  merely 
on  the  ground  that  a  certiorari  Is  a  suit,  and 
can  be  renewed.  That  case  Is  not  binding  in 
this,  and  we  bold  that  a  void  process  cannot 
be  renewed  und»  tbe  section  of  t|ie  Code  re- 
ferred to  above. 

Judgment  affirmed.  All  the  Justices  concur- 
ring except  LEWIS,  J.,  absent  on  account  of 
sickness. 


(116  Ga.  679) 

DWELLS  et  al.  r.  BLACKSHBAR  B.\NK 
et  al. 

(Supreme   Court  of   Georgia.      June  7,   1902.) 

FORECLOSURE  SALBl-DUTIBS  OP  PURCHASER- 
TENDER  OF  PAYMENT. 

A  prospective  purchaser  at  a  sale  of  prop- 
erty to.  be  had  under  a  power  contained  in  a 
mortgage  is  bound  to  inquire  as  to  the  terms 
and  conditions  upon  which  the  person  exercis- 
ing the  power  is  authorized  to  sdl;  and,  when 
the  power  of  sale  provides  that  the  sale  shall 
be  had  at  public  outcr.v  for  cash,  all  who  bid 
at  the  sale  do  so  with  full  knowledge  that, 
to  complete  the  sale,  payment  or  tender  of  the 
final  bid  in  cash  is  essential;  and  one,  al- 
though the  highest  and  best  bidder  at  the 
time  tbe  property  is  knocked  off,  is  not  entitled 
to  demand  a  conveyance  unless  the  amount  of 
his  bid  is  duly  tendered  in  cash,  if  not  imme- 
diately after  the  property  is  knocked  off  to  liim, 
at  least  during  the  legal  hours  of  sale  ou  the 
day  upon  which  the  sale  is  had. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  DweUe  &  Daniel  against  tbe 
Blackshear  Bank  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Bennett  &  Bennett,  for  plaintiffs  In  error. 
L.  A.  Wilson  and  Estes  &  Walker,  for  de- 
fendants In  error. 

COBB,  J.  Dwelle  &  Daniel  filed  in  the 
superior  court  their  petition  against  'the 
Blackshear  Bank  and  others,  alleging  sub- 
stantially as  follows:  On  the  6th  day  of 
January,  1896,  J.  F.  Miles  borrowed  from 
the  Blackshear  Bank  a  sum  of  money,  and 
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gava  to  the  bank  hla  promissory  notes  for 
the  same,  executing  and  delivering  a  mort- 
gage upon  certain  described  property  to  se- 
cure the  payment  of  the  notes.  On  the  10th 
of  March,  1888,  lilies  gave  to  plaintifrs  hia 
promissory  notes  for  a  stated  sum,  and  exe- 
cuted and  delivered  to  them  a  mortgage  up- 
on certain  property  to  secure  the  payment  of 
these  notes;  a  portion  of  the  property  de- 
scribed in  the  mortgage  being  the  same  prop- 
erty as  that  described  In  the  mortgage  to 
the  bank.  The  bank  had  knowledge  of  the 
execution  and  delivery  of  the  mortgage  to 
the  plaintiffs,  and  of  the  fact  that  it  consti- 
tuted a  Uen  upon  the  same  property  aa  that 
described  in  Its  mortgage.  On  the  22d  day 
of  November,  1898,  after  Miles  had  made 
default  in  the  payment  of  bis  debt  to  the 
bank,  the  property  described  In  the  mort- 
gage to  it  was  exposed  to  sale,  after  hav- 
ing been  advertised  In  the  manner  pre- 
scribed In  the  mortgage;  and,  under  a  pow- 
er of  sale  contained  in  the  mortgage,  the 
bank,  through  its  duly  authorized  agent,  of- 
fered the  propwty  for  sale  at  public  outcry. 
The  power  of  sale  contained  In  the  mort- 
gage provided  that  the  sale  should  be  had 
at  public'  outcry  "to  the  highest  bidder  for 
cash."  At  this  sale  the  plaintifrs,  through 
their  duly  authorized  agent,  were  the  high- 
est and  best  bidders,  and  the  property  was 
knocked  off  to  them  at  the  amount  of  the 
bid.  The  agent  of  the  plaintiffs  tendered 
to  the  bank  a  draft  on  plaintiffs  for  the 
amount  of  the  bid,  which  the  bank  refused 
to  take,  notwithstanding  plaintiffs  had  wired 
It  that  the  draft  would  be  honored.  No 
cash  was  paid  or  tendered  during  the  day 
on  which  the  sale  was  had,  but  thereafter 
the  amount  of  the  biil  in  cash  was  tendered 
to  the  bank,  and  the  trnder  was  refused.  It 
Is  alleged  that  the  agent  of  the  Blackshear 
Bank  who  cried  the  sale  agreed  with  the  at- 
torney of  the  plaintiffs  to  give  them  all  the 
evening  of  the  sale  in  which  to  raise  the 
money  and  pay  the  bid,  but  that  late  in  the 
afternoon  a  representative  of  the  Blackshear 
Bank  repaired  to  the  court  house  and  resold 
the  property  a  short  time  before  the  expira- 
tion of  the  legal  bonrs  of  sale.  A  convey- 
ance was  subsequently  made  by  the  Black- 
shear  Bank  to  the  bidder  at  this  sale,  and 
conveyances  ware  made  by  him  to  the  bank 
and  to  the  wife  of  Miles.  It  Is  charged  In 
the  bill  that  this  second  sale  was  fraudulent 
and  collusive,  and  that  the  conveyances 
made  In  pursuance  of  the  same  were  void. 
Plaintiffs  aver  that  they  are  ready,  and  have 
always  been  ready,  to  pay  the  amount  of 
their  bid.  The  prayers  of  the  petition  were 
that  the  Blackshear  Bank  be  compelled  to 
make  to  petitioners  a  deed  to  the  property 
upon  the  payment  of  the  amoimt  of  their  bid; 
that  the  deeds  executed  as  a  result  of  the 
second  sale  be  delivered  up  to  be  canceled; 
that  the  plaintiffs  have  Judgment  for  the 
damages  which  they  have  sustained,  In  the 
event  a  apeciflc  performance  cannot  be  de- 


creed; and  for  process.  By  an  amendment 
it  was  alleged  that  the  president  of  the 
Blackshear  Bank  stated  to  the  agent  of  plain- 
tiffs that  he  would  have  the  second  sale,  for 
the  purpose  of  saving  the  expense  of  a  read- 
vertlsement.  In  the  event  plaintiffs  failed  to 
comply  with  their  bid;  that  while  the  bid- 
ders were  assembled  at  the  time  of  the  first 
sale,  and  before  they  had  dispersed,  the  pres- 
ident of  the  bank  approached  the  attorney 
of  the  plaintiffs  and  asked  how  he  would 
expect  to  pay  his  bid;  that  the  attorney  told 
him,  by  draft  on  plaintiffs;  that  the  sale 
had  been  then  closed,  the  property  knocked 
off  to  plaintiffs,  and  the  bidders  dispersed; 
that  the  second  sale  was  had  after  the  bid- 
ders had  dispersed,  and  there  was  no  per- 
soo  to  bid  for  the  property,  except  the  agent 
of  the  bank,  that  It  had  sent  there  to  bid  on 
the  iffoperty.  The  court  sustained  a  general 
demurrer  to  the  petition  and  dismissed  the 
case,  and  to  this  ruling  the  plaintiffs  except- 
ed. 

The  power  of  sale  contained  in  the  mort- 
gage to  the  Blackshear  Bank  restricted  the 
authority  of  the  bank  to  a  sale  for  cash 
only.  The  plaintiffs,  as  bidders  at  the  sale, 
were  bound  to  Inquire  Into  the  authority  of 
the  bank  to  sell,  and  the  terms  and  condi- 
tions upon  which  the  sale  was  to  be  had. 
This  authority  appeared  of  record,  and  the 
plaintiffs  either  knew  or  ought  to  have 
known  that  the  bank  could  not  sell  upon  any 
other  terms  than  cash  on  the  day  of  sale. 
Being  charged  with  this  notice  when  they, 
became  bidders  for  the  property,  they  well 
knew  that  no  sale  could  be  completed  until 
the  cash  was  either  paid  or  tendered.  The 
plaintiffs  not  having  tendered  the  amount  of 
their  bid  In  cash,  either  at  the  time  of  sale, 
or  during  the  legal  hours  of  sale  on  the 
day  the  jaroperty  was  put  up  for  sale,  they 
have  no  right  to  come  into  a  court  of  equity 
and  pray  for  the  specific  performance  of  a 
contract  of  sale  which  was  never  completed 
on  account  of  their  failure  to  comply  with 
the  terms  of  sale.  A  draft  on  plaintiffs, 
even  though  It  had  been  accepted  by  them, 
was  not  payment  of  their  bid,  and  the  bank 
had  no  authority  either  to  accept  the  draft 
in  payment,  or  to  give  the  plaintiffs  nntO 
the  next  day  to  procure  the  cash.  This  be- 
ing so,  there  was  never  any  completed  con- 
tract of  sale  to  the  plaintiffs,  and  they  had 
no  right  to  demand  a  conveyance  from  the 
bank.  As  they  acquired  no  right  under  the 
first  sale  to  demand  a  conveyance  of  the 
property,  and  as  their  petition  is  predicated 
solely  upon  this  supposed  right,  it  is  Immate- 
rial, so  far  as  this  case  is  concerned,  wheth- 
er the  second  sale  was  fraudulent  and  void 
or  not  Even  it  it  was  void,  this  was  no  con- 
cern of  the  plaintiffs,  under  their  allegations. 
They  pray  simply  that  a  conveyance  be 
made  to  thenr  of  the  property  described  In 
the  mortgage  to  the  bank,  or  that,  in  the 
event  the  bank  Is  not  In  a  posiUon  now  tn 
convey  the  property,  they  may  have  dam- 
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ages  In  lien  of  a  Bpedfic  performance.  The 
plalntUTs  are  not  entitled  to  the  relief  pray- 
ed tar.  Those  prayers  which  relate  to  the 
second  sale  are  merely  anxlllary  to  the  main 
relief  prayed  for,  which  was  specific  per- 
formance. If  the  plaintiffs  had  been  entitled 
to  a  specUc  performance,  they  might  have 
been  entitled  to  a  cancellatiMi  of  the  deeds 
made  as  a  result  of  the  second  sale.  If  the 
second  sale  was  fraudulent  and  void,  the 
plaintiffs  may  have  some  remedy  in  another 
proceeding  to  enforce  their  mortgage  lien 
np(»  the  property;  but  they  are  not  enti- 
tled to  a  conveyance  of  the  property  as  pur- 
chasers at  the  sale  had  at  which  they  were 
bidders  and  failed  to  comply  with  their  bid. 
The  court  did  not  err  in  sustaining  a  general 
demurrer  to  the  petition. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J«  absent  on  ac- 
count of  sickness. 


(lU  Oa.  eu) 

BLDBR  T.  JOHNSON  et  sL 
(Snpretne   Court  of  Georgia.     June  9,  1902.) 

PLBADINO— MOTION    TO    STRIKE— TENDER— 
SXJFPICIBNCT. 

l.It  is  not  ertoneons  to  overrole  a  written 
motion  to  strike  a  part  of  an  answer,  when 
the  part  referred  to  la  not  set  forth  in  the  mo- 
tion, and  there  is  nothing  in  the  answer  to 
which  the  words  used  in  the  motion  as  descrip- 
tive  of  the  portion  of  the  answer  sought  to  be 
stricken  are  applicable. 

2.  A  tender  oy  the  holder  of  a  bond  for  title 
to  the  maker  thereof  of  the  amount  due  upon 
a  promissory  note  therein  described,  coupled 
with  a  condition  that  the  latter  shall  execute 
the  couTejance  which  such  holder  is  entitled  to 
receire  upon  paying;  the  note,  is  not,  under 
the  law  embraced  in  section  8728  of  tna  Olvll 
Code,  a  valid  and  lawful  tender. 

(Syllabus  by  the  Conrt) 

Eror  from  superior  court,  Fayette  county; 
B.  J.  Reagan,  Judge. 

Action  by  M.  A.  Elder  against  B.  L.  John- 
son and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  W.  Wise  and  Hugh  M.  Dorsey,  for  plain- 
tiff in  errw.  J.  F.  Goligbtly  and  King  & 
Spalding,  tor  defendants  in  error. 

LUMPKIN,  P.  J.  Miss  M.  A.  Elder 
brought,  in  the  superior  court  of  Fayette 
county,  an  equitable  proceeding  against  Mrs. 
I/Ula  O.  Elder,  as  administratrix  on  the  es- 
tate of  C.  C.  Elder,  deceased,  Margaret  Hos- 
ford,  and  L.  B.  Nelson.  Subsequently,  B. 
It.  Johnson  was,  at  the  instance  of  the  plaln- 
tifl,  made  a  party  defendant  Answers  were 
filed  hy  both  Mrs.  Elder  and  Johnson. 

1.  At  the  trial,  the  plaintiff  presented  a 
writ  ten  motion  "to  strike  that  part  of  the 
answer  of  Mrs.  L.ula  C.  Elder  wbtch  alleges 
ftaud  on  the  part  of  O.  O.  Elder,  her  husband 
and  deceased  Intestate,"  and  also  to  strike 
an  of  the  answer  of  Johnson   "becsaae  It 


sets  up  no  defense  other  than  the  one  above 
set  out,  upon  which  be  Jointly  Insists  with 
Mrs.  Lula  C.  Elder";  the  grotmds  upon' which 
this  motion  was  based  being  that  Mrs.  Elder 
was  estopped  to  set  up  this  defense,  and 
that  Johnson,  under  the  facts  disclosed  by 
his  answer,  had  no  interest  whatever  in  the 
matter  to  which  such  defense  related.  The 
motion  was  overmled,  and  the  plaintiff  ex- 
cepted. After  a  moet. careful  examination 
of  the  answer  ot  Mrs.  Elder,  as  it  appears 
in  the  record  before  us,  we  are  unable  to 
find  any  mention  whatever  of  any  alleged 
fraud  on  the  part  of  C.  0.  Elder;  and  the 
same  is  true  with  respect  to  the  answer 
filed  by  Johnson.  This  being  so,  we  cannot 
undertake  to  further  deal  with  the  assign- 
ment of  error  touching  the  refusal  of  the  trial 
judge  to  sustain  the  plaintiff's  motion  to 
strike. 

2.  After  the  close  of  the  testimony  offered 
In  behalf  of  the  plaintiff,  a  nonsuit  was 
granted,  and  to  this,  also,  she  excepted.  It 
Is  not  necessary  to  set  forth  In  detail  the  ex- 
act nature  of  her  petition,  or  to  state  in 
full  the  facts  brought  to  light  by  the  evi- 
dence offered  In  support  thereof.  Suffice  it 
to  say  that  it  was  incumbent  upon  the  plain- 
tiff, in  order  to  make  out  her  case,  to  show 
that,  as  transferee  of  a  bond  for  title  which 
Margaret  Hosford  had  executed  and  deliver- 
ed to  C.  O.  Elder,  she  (Miss  Elder)  bad  made 
a  legal  tender  of  the  amount  due  upon  a 
promissory  note,  the  payment  of  which  was 
a  condition  precedent  to  the  right  to  demand 
the  execution  of  a  deed  under  that  bond  for 
title.  The  testimony  Introduced  by  the  plain- 
tiff, for  the  purpose  of  showing  that  such  a 
tender  had  been  duly  made,  failed  to  establish 
this  branch  of  her  case.  It  did  appear  tlmt 
an  agent  of  Miss  Elder  offered  to  pay  Nel- 
son, who  was  the  agent  of  Margaret  Hos- 
ford, the  amount  due  upon  the  note,  provided 
the  deed  called  for  by  the  bond  for  title 
should  be  delivered  to  Miss  Elder;  but  ac- 
cording to  the  decision  of  this  court  In  De 
Graffenreld  v.  Menard,  103  Ga.  651,  30  S.  E. 
560,  this  proposal  did  not  meet  the  require- 
ments of  section  8728  of  the  Civil  Code. 
We  are  therefore  constrained  to  hold  that 
the  plaintiff  failed  to  establish  a  fact  essen- 
tial to  her  right  to  demand  the  relief  sought; 
and  accordingly,  even  granting  that  her  case 
was  in  all  other  respects  fully  made  out. 
It  follows  that  the  judgment  of  nonsuit  must 
be  sustained.  As  this  ruling  finally  dis- 
poses of  the  case,  we  do  not  undertake  to 
pass  upon  other  questions  presented  by  her 
bill  of  exceptions,  a  decision  of  which  in  her 
favor  could  not  possibly  lead  to  a  disposition 
of  this  writ  of  error  other  than  that  Just 
Indicated. 

Judgment  affirmed;  all  the  justices  con- 
enrring,  except  LEWIS,  J«  absent  on  accoont 
of  sickness. 
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(115  Ga    664) 

SOUTHERN  RY.   CO.  T.  HOBINB. 
(Supreme  Court  of  Georgia.     June  7,  1902.) 

RAILROADS— FIRES— PLBADINO. 

1.  Under  the  ruling  made  iu  the  case  of 
Railway  Co.  v.  Pace,  40  8.  E.  723,  114  Ga. 
712,  and  the  cases  which  that  decision  follow- 
ed, the  evidence  iu  the  present  case  was  not 
sufficient  to  authorize  a  verdict  for  the  plain- 
txS,  and  a  new  trial  should  have  been  granted. 

2,  An  allegation  iu  a  petition  against  a  rail- 
way company,  in  which  damages  were  claimed 
tor  the  destruction  by  fire  of  the  plaintiff's 
property,  that  the  railway  company  "carelessly 
permitted  fire  from  the  engine  of  the  locu 
freight  train  ^ing  west  to  be  thrown  out, 
whereby  the  litter  which  said  company  had 
permitted  [to]  accumulate  on  said  right  of  way 
was  ignited,  and  the  fire  spread  therefrom 
and  burned  and  destroyed"  the  plaintiff's  prop- 
erty, did  not  amount  to  an  avermeut  that  the 
railway  company  negligently  permitted  com- 
bustible matter  to  accumulat*  npon  tU  right 
of  way. 

(Srllabna  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; O.  6.  Janes,  Judge. 

Action  by  V.  C.  Horine  against  the  South- 
ern Railway  Company.  '  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Hugh  M.  Dorsey,  for  plaintiff  in  error. 
Beall  &  Edwards,  and  Edwards  &  Aul^  for 
defendant  In  error. 

COBB,  J.  Horine  sued  the  Southern  RaU- 
way  Company  for  damages  growing  out  of 
the  destruction  of  a  fence  by  a  fire;  It  be- 
ing alleged  that  the  defendant  "carelessly 
permitted  fire  from  the  engine  of  the  local 
freight  train  going  west  to  be  thrown  out, 
whereby  the  litter  which  said  company  had 
permitted  [to]  accumulate  on  said  right  of 
wily  was  Ignited,  and  the  fire  spread  there- 
from and  burned  and  destroyed  said  fence 
and  rails  so  built  and  constructed  on  peti- 
tioner's farm."  The  trial  resulted  in  a  ver- 
dict In  favor  of  the  plaintiff,  and  the  defend- 
ant complains  that  the  court  refused  to  grant 
it  a  new  trial. 

1.  The  evidence  discloses  a  case  very  sim- 
ilar to  that  which  was  contained  in  the 
record  In  the  case  of  Railway  Co.  v.  Pace, 
114  Ga.  712,  40  S.  E.  723,  and  what  Is  there 
said  Is  applicable  to  the  present  case.  Under 
the  ruling  there  made,  as  well  as  the  rulings 
in  the  cases  which  were  then  followed,  a 
verdict  in  favor  of  the  plaintiff  was  not  au- 
thorized by  the  evidence,  and  a  new  trial 
should  have  been  granted. 

2.  It  is  insisted  in  the  brief  of  counsel  for 
th«  defendant  in  error  that  the  verdict  should 
be  sustained  for  the  reason  that  the  evidence 
showed  that  the  defendant  had  negligently 
allowed  broom  sedge,  trash,  and  other  com- 
Dustl'jle  matter  to  accumulate  upon  its  right 
of  way,  and  that  the  fire  was  communicated 
to  the  plaintiff's  fence  from  this  combustible 
matter.  In  reference  to  this  contention,  all 
that  is  necessary  to  be  said  Is  that  the  plain- 
tiff did  not,  in  bis  declaration,  allege  this  as 
a  ground  •(  segllgenc*.    Fi«m  the  allega- 


tions of  the  petition  which  are  set  forth  In 
the  headnote,  as  well  as  in  the  above  state- 
ment of  facts.  It  clearly  appears  that  the 
negligence  which  the  pleader  relied  upon  iu 
drafting  the  petition  was  either  in  the  man- 
ner in  which  the  engine  was  handled,  or  some 
defect  therein,  and  there  is  nothing  In  the 
language  of  the  petition  which  can  be  prop- 
erly construed  as  an  allegation  that  the  de- 
fendant negligently  allowed  combustible  mat- 
ter to  accumulate  upon  its  right  of  way. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  ou  ac- 
count of  sickness. 


ai5  Ga.  670) 
SPEARMAN  ▼.  EQUITABLE  MORTQ.  CO. 
(Supreme   Court  of   Georgia.     June  7,   1902.) 

ACTION   ON  NOTB-PLEA— NON   BST  rAOTUU- 

BVIDENCB. 

1.  niere  being  affirmative  evidence  that  the 
defendant's  name  was,  by  her  agent,  in  her 
presence^  and  under  her  express  direction,  sign- 
ed to  the  promissory  note  sued  on,  the  verdict 
against  her  plea  of  non  est  factum  was  fully 
warranted.  In  view  of  this  evidence,  a  find- 
ing in  her  favor  was  not  demanded  mer^ 
because  it  was  shown  that  she  could  not  write, 
and  there  appeared  opou  the  note  the  words 
'^er  mark,'  so  written  as  to  indicate  that 
there  was  originally  an  intention  that  she 
should  sign  the  note  in  person  by  her  cross 
mark,  wluch  did  not,  however,  appear  to  have 
been  actually  made  thereon. 

2.  None  of  the  special  grounds  of  the  motion 
for  a  new  trial  ware  meritorious,  and  there 
was  no  error  in  overruling  tlie  motion. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Heard  county; 
W.  M.  Henry,  Judge. 

Action  by  the  Equitable  Mortgage  Compa- 
ny against  T.  O.  Spearman.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

D.  B.  Whltaker  and  W.  H.  Daniel,  for 
plaintiff  In  error.  Payne  &  Tye,  C.  P.  Gor- 
don, and  Adamson  &  Jackson,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(lie  Ga.  723) 

McWATERS  et  al.  r.  EQUITABLE  MORTQ. 

(X>.  et  al. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

,    APFEALr-RBVIBW. 

There  was  no  error  in  rejecting  evidence, 
nor  in  any  of  the  rulings  made  during  the 
progress  of  the  trial  upon  which  error  is  as- 
signed. The  evidence  admitted  demanded  a 
finding.  In  favor  of  the  plaintiff  in  execution, 
that  the  property  was  subject  to  the  execution, 
and  the  court  did  not  err  in  directing  the  joiy 
to  return  a  verdict  to  that  effect. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Heard  county; 
W.  M.  Henry,  Judge 
Action  between  tta«  Equitable  Mortgag* 
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OMnpany  and  o&iera  and  8.  B.  HeWaten  and 
others.  Judgment  for  tl^e  mortgage  company, 
and  McWaten  and  others  bring  exrat.  Af- 
firmed. 

T.  B.  Davla,  0.  P.  Gordon,  and  Frank  B. 
Loftln.  for  plaintiffs  In  error.  W.  H.  Dan- 
iel and  Payne  &  Tye,  for  defendants  In  er- 
ror. 

PER  OUBIAM.    Judgment  affirmed. 

LBWIS,  J„  absent  on  account  of  sickness. 

(115  Ga.  683) 

OWHN  T.  PALMOUB. 
(Snprame  Oonrt  of  Georgia.     Jane  0,   19Q2.) 

DIRECTINO  VBRDICT— APPBAI/-RBVIBW— 
NEW  TRIAL. 

1.  While  a  trial  judge  mar,  within  the  re- 
strictions pTe8cril>ed  by  OIt.  Code,  {  5331,  di- 
rect a  verdict,  this  court  will  In  no  case  over-  '. 
rule,  as  erroneous,  a  refusal  to  do  so.  I 

2.  Grounds  of  a  motion  for  a  new  trial  com-  j 
plaining  of  rulings  on  evidence  cannot  be  con-  ! 
sidered  unless  the  evidence  is  set  forth,  either  j 
Ut«rally  or  iu  substance,  or  attached  to  the  j 
motion  as  an  exhibit.  I 

3.  The  charge  excepted  to  was  not  erroneous 
for  the  reasons  assigned;  the  evidence,  though 
conflicting,  authorized  the  verdict;  and  the 
court  dioT  sot  err  in  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Hall  county;  O. 
H.  Prior,  Judge. 

Action  by  M.  M.  Owen  against  B.  T.  Pal- 
mour.  Judgment  for  defendant,  and  plaintUT 
brings  error.    Affirmed. 

Hubert  Estes,  for  plaintiff  in  error.  H.  H. 
Dean,  for  defendant  In  error. 

COBB,  J.  In  one  ground  of  ttw  motion 
for  a  new  trial,  complaint  is  made  that 
the  court  erred  in  refusing  to  dhrect  a  verdict 
for  the  plalntllf.  It  has  been  held  that  this 
court  will  In  no  case  overrule,  as  erroneons, 
a  refusal  to  direct  a  verdict  Railroad  Co. 
T.  Callaway,  Ul  Oa.  880,  36  S.  B.  967  (2). 
In  the  present  case  It  appeared  that,  after 
the  plaintMrs  evidence  had  been  concluded, 
the  defendant  offered  in  evidence  a  record 
which  was  excluded,  and  then  announced 
that  he  had  no  further  testimony  to  offer. 
At  this  point  the  motion  to  direct  a  verdict 
was  made.  The  record  further  shows,  how- 
ever, that  after  the  motion  to  direct  the 
verdict  was  overruled,  the  defendant  was 
Iiennitted  by  the  court  to  Introduce  other 
evidence,  notwithstanding  the  announcement 
that  the  defendant  had  no  further  evidence 
to  offer.  No  complaint  is  made  that  the  court 
abused  its  discretion  in  allowing  the  case  to 
be  opened  for  the  Introduction  of  new  evi- 
dence, though  the  evidence  thus  offered  and 
admitted  was  objected  to  for  reasons  which 
did  not  Justify  Its  rejection.  There  was  no 
error  In  overruling  the  ground  of  the  mo- 
tion for  a  new  trial  above  referred  to. 

The  rulings   announced  In   the  headnotes 


dispose  of  all  the  polnti  preaented  lif  the 

present  record.  This  Is  the  third  appearance 
of  this  controversy  In  this  court  See  Owen 
T.  Pabnour,  90  Ga.  92,  24  S.  B.  859,  Id.,  Ill 
Oa.  885,  36  S.  E.  968.  The  case  has  been 
tried  five  times  In  the  conrt  below.  There 
have  been  three  verdicts  for  the  plaintiff  and 
two  for  the  defendant  The  present  record 
discloses  no  sufficient  reason  for  reversing 
the  Judgment  of  the  trial  Judge  In  refusing 
to  grant  a  new  trial,  and  this  long-standing 
controversy  Is  now  ended  by  the  Judgment 
which  we  enter  in  this  case. 

Judgment  affirmed.  All  the  Justices  coQ- 
currlng,  except  LBWIS^  J,,  absent  on  ac- 
count of  •tcknesa. 

OJB  aa.  688) 

BBOWN  T.  LATHAM. 
(Supreme  Court  of   Oeorgia.     June  T,   1902.) 

AFPBAI.-ASSIONMENTS  OF  ERROR-HARMLESS 
ERROR— NEW  TRIAL. 

1.  Where  there  is  no  assignment  of  error 
upon  a  charge  of  th*  court,  save  that  the 
court  erred  in  so  diarging,  and  the  charge 
states  a  proposition  of  taw  which  is,  in  the  ab- 
stract correct  this  conrt  will  not  consider 
whether  the  charge  is  applicable  or  aporopriate 
in  the  case.  Railway  CV>.  t.  Bond,  36  S.  E. 
290.  Ill  Oa.  14  (8):  Wight  t.  Schmidt,  36 
S.  B.  937,  111  Oa.  868. 

2.  If  there  was  sny  error  in  the  failure  of 
the  court  to  charge  upon  a  certain  issue  in  the 
case,  the  error  was  cured  by  the  plaintiff's 
writing  off,  in  accordance  with  the  order  of  the 
court  as  much  of  the  verdict  as  could  possi- 
bly have  resulted  from  the  failure  to  charge 
upon  this  issue. 

3.  There  was  some  evidence  to  authorize  the 
verdict,  and  the  trial  judge  was  satisfied  with 
It  This  court,  therefore,  will  not  interfert 
with  his  refusal  to  grant  a  new  trial 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; CO.  Janes,  Judge. 

Action  by  T.  V.  Latham  against  W.  J 
Brown,  Jr.  Judgment  for  plaintiff,  and  de 
fendant  brings  errpr.    Affirmed. 

W.  T.  Brown,  Adamson  &  Jackson,  and 
Edwards  &  AnIt,  for  plaintiff  in  error  Ed- 
gar Latham  and  J.  M.  McBride,  for  defend- 
ant In  error. 

PER  OfCRIAM.    Judgment  affirmed. 

LEWIS,  J„  absent  on  account  of  sickness. 


(UE  Ga.  T09) 
McCLTJRB  V.  SMITH  «t  aL 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

DEED  SECURING  DEBT— RIGHT  TO  RBCONVBT- 

ANCE— INCREASE  OF  DEBT— LIEN 

OF  JUDGMENT. 

Where  A.  borrowed  a  sum  of  money  from 
B.,  and  to  secure  the  payment  thereof  execut- 
ed and  delivered  to  B.  a  warranty  deed  to  cer- 
tain land,  the  instrument  not  disclosing  that 
it  was  a  security  deed,  but  purporting  to  con- 
vey absolute  title,  the  borrower  at  the  same 
time  taking  from  the  lender  a  bond  to  recon- 
vey  upon  payment  of  the  debt,  and  subse- 
quently the  maker  of  the  deed  borrowed  an- 
other sum  of   money   from  the   grantee,   and 
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executed  npon  t!i«  bond  for  title  a  written 
agreeement  that  the  grantee  shonid  not  be  re- 
quired to  reconrey  the  property  until  this  last- 
mentioned  debt  wag  fully  paid,  the  effect  of 
the  second  contract  was  to  extend  the  security 
afforded  by  the  deed  to  the  new  loan;  and  the 
transaction  was  not  only  good  between  the 
parties,  bnt  the  lender  was  entitled  to  priority 
over  toe  lien  of  a  judgment,  obtained  by  a 
third  party,  on  an  unsecured  debt  created  after 
the  deed  was  recorded.  This  is  tme  notwith- 
standing the  fact  that  the  written  agreement 
upon  the  bond  for  title,  extending  the  security 
afforded  by  the  deed  to  the  second  loan  made 
by  the  grantee  to  the  grantor,  was  never  re- 
corded. 
(Syllabus  by  the  Court) 

Error  from  gnperlor  court,  Dawson  connty; 
O.  H.  Prior,  Judge. 

Action  by  R.  B.  McGlure,  administrator, 
against  M.  L.  Smith  and  others.  Judgment 
for  defendants,  and  plaintlll  brings  error. 
Affirmed. 

W.  A.  Charters,  for  plaintiff  In  error.  W. 
B.  Sloan  and  H.  H.  Perry,  for  defendants  In 
error. 

PISH,  J.  This  case  was,  by  agreement  of 
the  parties  thereto,  submitted  to  the  presid- 
ing Judge  for  determination,  without  the  in- 
tervention of  a  Jury,  npon  an  agreed  state- 
molt  of  facts. 

The  case  as  made  by  the  pleadiagE  and  this 
agreed  statement  of  facts  was  as  follows: 
On  February  2,  1888,  John  D.  Palmour  bor- 
rowed $2,000  from  Marshall  L.  Smith,  giving 
his  note  for  this  amount,  with  Interest,  and, 
to  secure  the  payment  of  the  same,  made  to 
Smith  a  warranty  deed  to  certain  described 
lands,  the  deed  reciting  a  consideration  of 
$2,000,  but  not  indicating  that  It  was  given 
to  secure  the  payment  of  a  debt  At  the  same 
time,  Smith  gave  to  Palmour  a  bond  to  re- 
convey  the  property  to  him  npon  the  payment 
of  the  debt  The  deed  was  recorded  on  Jan- 
nary  B,  1880.  On  February  7,  1888,  Pal- 
mour borrowed  $100  more  from  Smith,  for 
which  he  gave  him  his  note,  and,  to  secure 
the  payment  of  the  same,  execnted  npon  the 
bond  for  title  a  written  agreement.  In  which 
he  stipulated  that  Smith  should  not  be  le- 
qnlred  to  reconvey  the  lands  until  this  debt 
waa  also  paid.  On  November  1,  1888,  Smith 
made  talm  another  loan  of  $200,  for  which 
Palmour  gave  him  another  note,  to  secure 
the  payment  of  which  he  executed,  on  the 
bond  for  title,  a  written  agreement  similar 
to  tbe  one  Just  above  mentioned.  Neither  of 
these  two  written  agreements  was  ever  re- 
corded, and  Palmonr  never  paid  any  portion 
of  either  of  the  three  loans.  Smith  brought 
a  suit  against  Palmour  on  the  first  note,  and 
on  Febroory  13,  1900,  obtained  a  Judgment, 
which  was  made  a  special  lioi  on  the  lands 
described  In  the  deed.  He  also  brought  a 
suit  npon  the  two  smaller  notes,  setting  up 
the  above-mentioned  facta  in  reference  to  the 
two  loans  for  which  they  were  given,  and 
claiming,  by  reason  thereof,  a  special  lien  on 
tbe  lands  for  tbe  amounts  due  on  these  notes. 
On  the  same  day  that  the  Judgment  Just  men- 


tioned was  rendered.  Smith  (Obtained  a  Judg- 
ment against  Palmour  for  the  amount  due 
upon  the  two  notes  last  given,  which  was 
made  a  special  Judgment  for  this  amount 
against  the  lands  described  In  the  deed.  Sub- 
sequently, Smith  made  a  deed  reconveying 
the  lands  to  Palmour,  and  filed  the  same  In 
the  office  of  the  clerk  of  tbe  superior  conrt; 
an  entry  having  been  made  on  the  deed,  at 
the  time  of  the  filing,  which  recited  that  it 
was  executed  and  filed  In  the  clerk's  office 
In  order  that  a  levy  might  be  made,  npon 
tbe  lands  therein  described,  to  satisfy  the  two 
executions  issued  from  the  above-mentioned 
Judgments.  After  the  deed  was  recorded,  he 
had  the  executions  which  had  been  Issued 
npon  his  two  Judgments  levied  on  the  lands, 
and,  under  these  executions,  the  lands  were 
sold  by  tbe  sheriff.  In  1888,  McCIure,  as  ad- 
ministrator npon  the  estate  of  Elizabeth 
Black,  obtained  a  Judgment  for  $1,354.56 
against  Palmour,  and,  when  the  sheriff  was 
proceeding  to  sell  the  lands  under  the  execu- 
tions in  favor  of  Smith,  McClure  served  him 
with  a  written  notice  to  hold  up  a  sufficiency 
of  the  proceeds  of  the  sale  to  pay  the  Judg- 
ment which  he,  as  administrator,  held  against 
Palmour,  and  at  the  same  time  placed  his 
execution  in  the  hands  of  the  sheriff.  The 
sheriff  having  sold  the  lands,  and  not  having 
paid  to  McClure,  as  administrator,  the  amount 
of  his  execntlon,  he,  after  the  sheriff  had 
gone  out  of  office,  brought  a  rule  against  bim 
to  show  cause  why  he  should  not  be  required 
to  do  so.  Smith,  by  intervention,  became  a 
party  to  this  proceeding.  From  tbe  answer 
of  the  ex-sheriff  It  appeared  that  he  had  paid 
both  of  the  Smith  executions  in  full,  and  the 
costs  involved,  and  had  left  in  his  hands  an 
amount  which  was  insufficient  to  pay  the  Mc- 
Clure execution.  Upon  tbe  trial  of  the  case, 
McClure  admitted  that  the  amount  due  on  tbe 
Judgment  rendered  in  favor  of  Smith  in  tbe 
suit  upon  the  $2,000  note  was  properly  paid 
by  the  sheriff,  bnt  he  contended  that  tbe 
amount  due  upon  Smith's  other  Judgment  was 
Illegally  paid  by  the  shorlff,  as  the  Uea  of 
such  Judgment  was  Inferior  to  that  of  bis 
judgrment  which  was  of  older  date.  Tbe  Is- 
sue between  the  parties  was  whether  the  nn- 
recorded  written  agreements  which  Palmour 
bad  executed  upon  the  bond  for  titles,  for  the 
purpose  of  securing  the  payment  of  the  two 
smaller  loans  which  be  bad  obtained  from 
Smith,  taken  In  connection  with  the  deed 
which  he  had  previously  made  to  Smith,  cre- 
ated liens  upon  tbe  lands  which  were  mipe- 
rlor  to  tbe  Uen  of  the  McClure  Judgment. 
Tbe  Jndge  held  that  they  did,  and  accordingly 
rendered  a  Judgment  ratifying  and  approTtnc 
the  payment  by  the  sheriff  of  the  amoants 
dne  npon  both  of  Smith's  Judgments,  ilc- 
Olore,  as  administrator,  excepted  to  the  Jadg- 
ment  of  the  court,  alleging  that  the  court  erred 
to  holding  that  Smith's  smaller  Judgmmt  had 
any  special  Hen  upon  the  lands  as  against  ttie 
McClure  Judgment 
Bach  of  the  written  agreements  executed 
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by  Palmonr  upon  tbe  bond  for  titles  wblcb 
he  held  from  Smltb  clearly  indicated  the  pur- 
pose to  areate  a  lien,  and  the  debt  to  secure 
which  it  was  given,  and  described  the  lands 
upon  which  It  was  to  take  effect  as  the  lands 
mentioned  in  the  bond  for  title,  which  were, 
of  course,  those  described  In  the  deed.  Un- 
doubtedly, therefore,  the  legal  effect  of  these 
written  agreements  was  to  extend  the  securi- 
ty, afforded  by  the  deed,  to  the  loans  made 
by  the  grantee  to  the  grantor  subsequently 
to  the  one  which  the  deed  was  originally  glr- 
ent  to  secure.  The  parties  had  the  right  to 
contract  that  the  security  created  by  the  deed 
for  the  protection  of  the  first  loan  should  be 
extended  to  cover  the  subsequent  loans. 
Smith  held  the  legal  title  to  the  land  to  se- 
cure the  payment  of  the  first  loan,  and  Pal- 
mour  could  bind  lilmself,  by  written  agree- 
mmt  to  allow  Smith  to  continue  to  hold  this 
title  until  the  additional  loans  were  paid. 
This  much  is  settled  by  the  decision  in  Wylly 
T.  Screven,  OS  Ga.  213,  25  S.  E.  435,  where  it 
was  held:  "Where  a  deed  was  executed  to 
secure  a  specified  debt,  the  security  thus  cre- 
ated could,  by  written  contract  between  the 
partfes,  be  so  extended  as  to  secure,  as  be- 
tween them,  another  debt  subsequently  con- 
tracted by  ijbe  grantor  In  favor  of  the  gran- 
tee; and  in  such  case  It  was  not  essential 
that  this  latter  contract  should  in  terms  spe- 
cifically describe  the  property  covered  by  the 
original  deed;  this  being  sufficiently  accom- 
plished by  references  in  the  contract  to  the 
deed  itself,  and  the  description  In  the  latter 
being  full  and  accurate." 

It  Is  contended,  however,  that,  as  these 
written  agreements  were  not  recorded,  the  ef- 
fort to  extend  the  security,  afforded  by  the 
deed,  to  the  loans  made  by  the  grantee  to  the 
grantor  subsequently  to  the  loan  which  the 
deed  was  given  to  secure,  failed  of  its  pur- 
pose, so  far  at  least  as  the  rights  of  a  Judg- 
ment creditor  of  the  grantor,  who  obtained 
his  Judgment  after  the  record  of  the  deed,  are 
concerned;  that  Is,  the  contention  Is  that,  as 
to  the  debts  of  Palmour  to  Smith  mentioned 
In  these  agreements  written  on  the  bond  for 
title,  the  record  of  the  deed  afforded  no  pro- 
tection against  the  McClure  judgment  A 
simple  and  sufficient  reply  to  this  contention 
Is  that  there  is  nothing  in  the  law  which 
required  the  agreements  extending  the  securi- 
ty afforded  by  the  deed  to  these  new  loans  to 
be  recorded.  In  order  that  a  security  deed 
may  be  superior  to  a  subsequently  obtained 
Judgment  against  the  grantor,  the  law  only 
requires  the  deed  Itself  to  be  recorded  within 
30  days  of  its  execution,  or  before  such  judg- 
ment is  rendered.  It  does  not  requhre  that 
the  deed,  or  anything  connected  with  the  rec- 
ord thereof,  shall  show  the  amount  of  the 
indebtedness  that  it  is  given  to  secure.  If 
the  law  required  the  record  to  show  the 
amount  of  the  Indebtedness  secured  by  the 
deed,  the  contention  of  the  plaintiff  In  error 


would  be  sound.  Indeed,  If  such  were  ttie 
requirement  of  the  law,  the  deed  Itself  in  the 
present  case  would  have  been  postponed  to 
the  McClure  judgment,  for  the  deed  did  not 
even  indicate  that  It  was  given  as  security 
for  any  debt  whatever,  but  appeared  to  be 
an  absolute  warranty  deed,  and,  therefore,  its 
record  did  not  show  what  indebtedness  it  was 
given  to  secure,  or  even  that  it  was  a  security 
deed.  As  the  statute  does  not  require  the 
deed  Itself,  or  anything  connected  with  its 
record,  to  show  how  much  Indebtedness  it 
seciures,  <x  even  that  it  secures  any  debt  at 
all,  there  was  no  necessity  for  the  record  of 
the  written  agreements  extending  the  securi- 
ty created  by  the  deed  to  loans  subsequently 
made  by  the  grantee  to  the  grantor.  There 
was  no  more  necessity  for  the  grantee  to  have 
recorded  these  agreements,  showing  the  ex- 
istence and  the  amount  of  the  new  loans 
which  the  deed  secured,  than  there  was  for 
him  to  have  the  bond  for  title,  which  he  had 
given  to  the  grantor,  recorded,  which  showed 
the  existence  and  amount  of  the  debt  which 
the  deed  was  originally  given  to  secure. 
When  the  deed  was  recorded,  the  title  which 
It  conveyed  to  the  grantee  became  superior 
to  a  general  Judgment  subsequently  obtained 
against  the  grantor;  and,  the  title  being  sur 
perior  to  such  a  judgment,  whatever  that  ti- 
tle, as  between  the  grantor  and  grantee,  pro- 
tected and  secured,  was  protected  and  secured 
against  such  a  judgment 

The  record  put  the  world  upon  notice  that 
the  title  to  the  lands  conveyed  by  the  deed 
was  no  longer  in  Palmour,  but  had  been  con- 
veyed to  Smith,  and,  as  the  deed  appeared 
to  be  an  absolute  warranty  deed,  it  Is  diffi- 
cult to  conceive  how  anybody  subsequently 
dealing  with  Palmour  could  have  been  misled 
or  Injured  by  Smith's  failure  to  put  on  rec- 
ord written  Instruments  which  showed  that 
the  deed  was  given  to  secure  a  debt,  and 
that  the  security  which  it  afforded  had  been 
extended  to  protect  two  designated  debts  in 
addition  to  the  one  which  it  originally  cov- 
ered. Prior  to  the  passage  of  the  act  of  Sep- 
tember 30,  1885  (Acts  1884r-85,  p.  124),  now 
codified  in  section  2772  of  thfe  Civil  Code,  a 
security  deed  executed  In  good  faith,  though 
unrecorded,  was  superior  to  a  subsequently 
acquired  lien  against  the  grantor.  Phinlzy  v. ' 
Clark,  62  Ga.  623;  Sosnowski  v.  Rape,  69  Ga. 
548.  So,  it  Is  only  by  reason  of  the  provi- 
sions of  that  statute  that  such  a  deed,  if  not 
recorded,  is  postponed  to  a  general  judgment 
subsequently  obtained  against  the  grantor. 
As  thLs  statute  only  requires  the  deed  itself 
to  be  recorded.  It  cannot  be  extended,  by 
construction,  so  as  to  require  the  record  of 
any  other  instrument  connected  with  or  grow- 
ing out  of  the  contract  between  the  grantor 
and  the  grantee. 

Judgment  affirmed;  all  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  or 
sickness. 
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GABNBB  ▼.  CLARK  at  aL 

(Supreme  Coort  of  Georgia.     Jone  7,   1902.) 

BSTOPPBlr-LBVT  OF  EXBCUTION— DSSCBIP- 
TION   OF   PROPERTY. 

1.  When,  In  reslatanoe  to  the  levy  upon  per- 
aoualty  of  an  execution  iasued  upon  the  fore- 
closure of  a  statatoiy  lien,  the  defendant  filea 
a  counter  affidavit,  and  repleriea  the  property 
actually  seized  by  the  officer  by  giving  a  Doud 
for  ita  fortbcomiDK,  the  former  is  estopped 
from  thereafter  setting  up  that  the  entry  of 
the  levy  did  not  sufficiently  describe  auch  prop- 
erty. 

(Syllabus  by  the  Coaxt) 

Elrror  from  auperior  conrt,  Haralson  eoim- 
ty;  O.  6.  Janes,  Jadge. 

Action  by  W.  R.  Gamer  against  dark 
Bros.  Judgment  for  defendanta,  and  plain- 
tiff brings  error.    Reversed. 

Edwards  &  Ault  for  plalntifF  In  error.  B. 
U  &  O.  D.  Griffith,  for  defendants  In  error. 

LUMPKIN,  P.  J.  An  affidavit  was  made 
by  Gamer  for  the  purpose  of  foreclosing  a 
laborer's  lien  upon  the  property  of  Clark 
Bros.  Tbey  filed  a  counter  affidavit  When 
the  issue  thus  made  came  on  for  trial,  the 
defendants  "moved  to  dismiss  the  said  case 
on  tbe  groond  that  the  levy  of  the  lien  by  the 
constable  did  not  sufficiently  describe  the 
property  levied  on."  To  meet  this  motion, 
tbe  plaintiff  "offered  In  evidence  a  forth- 
coming bond  given  by  the  defendanta  to  the 
constable  wbo  made  the  levy,  and  given  by 
virtue  of  said  levy  for  the  forthcoming  of 
the  said  property  levied  npon,  and  by  which 
they,  the  said  defendants,  took  possession 
of  the  said  property  levied  upon,  and  by 
which  they  still  retain  the  sama"  The  conrt 
refused  to  admit  the  bond  In  evidence,  and 
passed  an  order  dismissing  the  plaintiff's 
action.  To  this  be  excepted,  and  the  case  is 
here  for  review. 

In  our  opinion,  the  court  erred  In  refusing 
to  admit  the  bond  in  evidence.  Had  it  been 
introduced,  and  tbe  plaintiff  had  shown  the 
facts  he  proposed  to  establish  In  connection 
therewith.  It  would  have  appeared  that  tbe 
defendants,  without  making  any  point  as  to 
the  sufficiency  of  the  levy  in  the  matter  of 
description,  in  effect  conceded  that  their  prop- 
erty had  been  duly  seized,  and,  by  giving  a 
forthcoming  bond,  obtained  and  retained  pos- 
session of  the  same.  After  doing  this  they 
were  estopped  from  setting  up  that  the  entry 
of  levy  made  by  the  constable  did  not  suffi- 
ciently describe  the  property  In  question. 
Tbe  point  thus  presented  Is,  In  principle,  con- 
trolled by  the  decision  of  this  court  In  Lum- 
ber Ca  T.  Clements,  108  Ga.  791,  33  S.  B. 
951,  wherein  it  was  held  that  "on  the  trial 
of  a  claim  case  Involving  title  to  personal 
property  levied  on  under  a  fl.  fa.,  when  the 
claimant  has  given  a  forthcoming  bond  for 
the  property  actually  seized  by  the  officer 
executing  the  fi.  fa„  it  Is  not  error  for  the 
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judge  to  refuse  to  dismiss  fiie  lery  oa  the 
ground  that  the  entry  thereof  on  th«  fl.  fa. 
does  not  sufficiently  describe  the  propoiy." 
Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J^  absent  as  ac- 
count of  sickness.' 


(U5  Qa.  «M> 

ATLANTA.  K.  &  N.  BY.  CO.  ▼.  WHITA- 

KER. 
(Supreme   Ooort  of  Georgia.     June  7,  1902.) 

CERTIORARI— DISMISSAL.— FAILURE  TO  SBRyS. 

1.  Failure  to  serve  a  writ  of  certiorari  upon 
the  offlcer  whose  decision  is  sought  to  be  re- 
viewed, "fifteen  days  previous  to  the  eourt  to 
which  the  return  is  to  be  made,"  is  cause  for 
dismissing  the  certiorari,  unless  the  plaintifl 
therein  makes  it  clearly  to  appear  that  the 
failure  to  serve  was  not  due  to  Ills  fault  or 
negligence.  Zachery  T.  State,  32  S.  B.  22^  lOS 
Ga.  123. 

2.  Where,  because  of  such  failure,  the  an- 
swer of  the  magistrate,  though  filed,  was  not 
made  at  the  term  to  which  the  same  was  re- 
turnable, the  certiorari  will  be  dismissed. 
Aliter  if,  notwithstanding  the  failure  to  serve 
tbe  writ,  the  magistrate  does  answer  in  due 
time. 

3.  In  the  case  of  Crapp  v.  Morris,  SS'S.  Bi 
961,  108  Ga.  793,  the  sole  ground  of  tbe  mo- 
tion to  dismiss  was  tbe  failure  to  serve  tbe 
magistrate,  who  nevertheless  had  filed  an  an- 
swer, and  the  point  Was  not  made  that  tbe 
same  was  not  filed  in  due  time. 

(Syllabus  by  the  Court.) 

Brnff  from  superior  conrt,  Gilmer  ooonty^ 
Geo.  F.  Gober,  Judge. 

Action  by  P.  B.  Whltaker  against  tbe  At- 
lanta, KnoxTille  &  Northern  Railway  <3ompa- 
ny.  Judgmoit  for  plaintiff.  From  an  order 
dismissing  a  writ  of  certiorari,  defendant 
brings  error.    Affirmed. 

John  P.  Perry  and  Smith,  Hammond  & 
Smith,  for  plaintiff  In  oror.  C>  D.  PtallUps, 
for  defendant  in  emnr. 

PER  CURIAM.    Judgment  afBrmed. 

LEWIS,  J.,  absent  on  account  of  slclcnen. 


(115  Ga.  661) 

SOUTHERN  RT.  CO.  v.  CAMP. 

(Supreme  Qinrt  of  Georgia.  June  7,  1902.> 
RAILROADS— KILLING  STOCK— BVIDBNCB. 
The  evidence  in  behalf  of  the  plaintiff  es- 
tablished a  right  to  recover,  and  though  the 
testimony  of  the  defendant's  witnesses,  if  cred- 
ible, made  out  a  complete  defense,  yet,  as 
there  was  a  conflict  between  their  testimony 
and  that-  of  a  witness  for  the  plaintiff  upon  a 
material  point,— the  former  swearing  that  the 
animal  killed  did  not  get  upou  the  railroad 
track  until  the  locomotive  was  within  10  or  15 
feet  of  the  place  where  the  animal  came  upon 
the  track,  and  the  latter  testifying  that  the  ani- 
mal waa  on  the  track  when  tbe  train  was  75  or 
100  yards  distant  from  It,— tbe  verdict  against 
the  company  was  not  unwarranted.  In  such 
a  case  the  jury  are  authorized,  because  of  tbe 
conflict,  to  reject  tbe  testimony  In  behalf  of 
the  defendant,  and  base  their  finding  en  that 
introduced  by  the  plaintiff. 
(Syllabns  bgr  tbe  Conrt) 
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Error  from  city  court  of  Floyd  aamtjt 
John  H.  Reece,  Jndge. 

Action  by  O.  D.  Camp  against  the  Sontbem 
BaQway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Shumate  &  Maddoz,  for  plaintiff  in  enor. 
Fouchfi  &  Fonche  and  Harris,  Chamlee  ft 
Harris,  for  defendant  In  error. 

PBB  GUBIAM.    Judgment  affirmed. 

LBWIB,  J.,  abaent  on  account  of  sIckneBS. 


(115  Oa.  796) 

FENN  et  aL  T.  MADDOX  et  aL 
(Supreme  Court  of  Georgia.     June  12,   1802.) 

APPBAI<—R£VJSW— GRANT  OF  NEW  TRIAU 
This  caae  falls  within  the  thoroughly  es- 
tablished rule  that  a  judgment  granting  a  first 
new  trial  will  not  be  disturbed  unless  it  af- 
firmatlyely  appears  that  the  Terdlct  was,  un- 
der the  law  applicable,  demanded  by  the  erl- 
dence. 

(SyUabna  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  L.  H.  and  B.  L.  Fenn 
against  J.  J.  and  J.  E.  Maddoz.  From  an  or- 
der granting  a  new  trial,  L.  H.  and  B.  !>. 
Fenn  bring  error.    Affirmed. 

Thos.  L.  Bishop,  for  plaintUts  in  erne.  W. 
H.  Terrell,  for  defendants  in  error. 

PER  CUEIAM.    Judgment  affirmed 

LETWUl,  J.,  absent  mi  accuunt  of  sictmeae. 


(US  Ga.  714) 

SOUTHERN  RY.  CO.  t.  RAGSDALE. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

FLBADINO— GENERAL     DEMURRER— AFPOALw 

1.  As  against  a  general  demurrer,  the  peti- 
tion sets  forth  a  cause  of  action. 

2.  The  requests  to  charge  which  were  i»' 
fused  were,  so  far  as  legal  and  pertinent,  cov- 
ered by  the  general  charge.  The  portions  of 
the  charge  upon  which  error  was  assigned 
were,  when  taken  in  connection  with  the  gen- 
eral charge,  free  from  error.  l%e  case  was 
fairly  submitted  to  the  jury.  The  eridence 
anthorized  the  verdict,  and  the  court  did  not 
err  In  refusing  to  grant  a  new  trial. 

(Srllabus  by  the  Court) 

EitTor  from  superior  court,  Cobb  county; 
Oeo.  F.  Gober,  Judge. 

Action  by  J.  T.  Ragsdale  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    AfOrmed. 

Hugh  M.  Dorsey,  for  plaintiff  In  error.  G. 
D.  PblUlps.  Enoch  Faw,  and  P.  D.  McCleskey, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  afDrmed. 

LEWIS,  J.,  absent  on  account  of  aicknesa. 


(UE  Ga.  ~eZ) 
SMITH  ▼.  HBABK. 
(Supreme  0>urt  of  Georgia.    June  11,  1902.) 

APPBAL-RKVIKW. 
There  was  no  error  in  the  rulings  on  eri- 
dence  which  were  complained  of,  nor  in  the 
charges  which  were  assigned  as  error.  The  re- 
quest to  charge,  so  far  as  legal  and  pertinent 
was  covered  by  the  general  charge,  wbiih  fair- 
ly submitted  the  issue  to  the  jury.  The  evi- 
dence authorized  the  verdict,  and  Uie  court  did 
not  or  in  refusing  to  grant  a  new  trial. 
(SyllaboB  by  the  Court) 

Error  from  city  court  of  CarroUton;  W. 
G.  Hodnett,  Judge. 

Action  between  Talbot  Smith  and  .1.  T. 
Heam.  From  the  Judgment,  Smith  brings 
error.    Affirmed.    ' 

Oscar  Reese  and  O.  P.  Gordon,  for  plain- 
tiff hn  error.  W.  D.  Hamrick,  for  defend- 
ant in  error. 

PER  GCTBIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(115  Ga.  763) 
MEWBLL  T.  TURNER. 
(Supreme  Court  of  Georgia.    Jane  11,  1902.) 
APPBALr-RHVIEW. 

^Hiere  was  sufficient  evidence  to  support 
the  verdict '  and  none  of  the  grounds  of  the 
motion  for  a  new  trial  show  that  the  trial 
Judge  committed  any  error  of  such  materiality 
as  required  the  grant  of  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  CarroUton;  W. 
O.  Hodnett,  Judge. 

Action  between  W.  L.  Newell  .and  R.  F. 
Turner.  From  the  Judgment,  Newell  brings 
error.    Affirmed. 

Sidney  Holdemesa  and  Oscar  Reese,  for 
-plaintiff  in  error.  L.  D.  McPberson,  Ii.  M. 
Richards,  and  O.  P.  Gordon,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  afDrmed 

LEWIS,  J.,  abaent  on  account  of  sickness. 


(US  Ga.  796) 

MOORE  T.  PENN  et  aL 

(Supreme  Ck>urt  of  Georgia.    Jnue  12,  1902.) 

APPEAL,  —  HARMLESS   ERROR  —  EXECUTION  — 
LEVY  ON  EXEMPT  PROPERTY- 
VERDICT  OP  JURY. 

1.  It  is  not  prejudicial  to  a  party  to  admit 
illegal  testimony  the  only  effect  of  which,  it 
of  any  probative  value,  would  l>e  to  establish 
a  fact  which  is  alleged  in  his  own  pleadings. 
Thus,  where  In  an  affidavit  made,  under  the 
provisions  of  section  2850  of  the  Civil  Code,  in 
order  to  procure  a  levy  upon  exempted  resJty, 
It  was  averred  that  the  same  had  been  set 
apart  as  a  homestead,  it  was  not  harmful  to 
the  plaintiff  in  the  execution  levied  to  allow 
the  defendant  therein,  who  had  filed  a  couv'ter 
affidavit  based  on  numerous  grounds,  to  intro- 
duce, for  the  purpose  of  showing  that  the  proiH 
erty    levied    upon    had   been    so   set    apart,    a 
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schedule   of   exempted   personalty    and   realty 
which  did  Dot  snfflciently  describe  the  latter. 

2.  If  section  5830  of  the  Civil  Code  is  ia 
any  instance  applicable  on  the  trial  of  a  case 
such  as  that  above  indicated,  the  proper  course 
to  be  pursued,  when  the  jury  returns  a  gen- 
eral verdict  for  the  defendant,  Is  to  require 
them  to  retire,  and  frame  their  verdict  so  as 
to  malce  It  show  what  ground  or  grounds  of  the 
counter  affidavit  they  sustain.  It  is  not  proper 
for  the  presiding  Judge  or  justice  to  orally  ask 
them  "upon  what  grounds  they  found  their 
verdict." 

3.  There  was  sufficient  evidence  to  rapport 
the  verdict  returned  in  this  case. 

(SyUabus  by  the  Court.) 

Error  from  superior  conrt,  De  Ealb  coun- 
ty;   Jno.  S.  Candler,  Judge. 

Action  by  M.  C.  Moore  against  John  Penn 
and  Laura  Penn.  Judgment  for  plaintiff. 
On  levy  of  execution,  defendants  file  counter 
aiBdavit.  Verdict  for  defendants.  Petition 
for  certiorari  overruled,  and  plalntlfl  brings 
error.    Affirmed. 

A.  0.  McCalla,  for  plaintiff  In  error.  Oeo. 
W.  Oleaton,  for  defendants  In  error. 

LUMPKIN,  P.  J.  The  Judgment  now  un- 
der review  la  one  overruling  a  certiorari.  It 
appears  from  the  record  that  M.  C.  Moore, 
who  held  against  John  Penn  and  Laura  Penn 
an  execution  which  had  been  issued  from  a 
Justice's  court,  caused  the  same  to  be  levied 
on  certain  realty.  Before  having  the  levy 
ihade,  the  plaintiff  had  filed  with  the  levying 
officer  an  affidavit  reciting  that  this  realty 
had  been  set  apart  as  a  homestead  to  the 
defendants,  but  that,  for  certain  reasons  set 
forth.  It  was  nevertheless  subject  to  bis  ex- 
ecution. This  affidavit  was  based  on  section 
2860  of  the  Civil  Cod&  The  defendants  filed 
a  counter  affidavit,  as  therein  provided  for, 
and  the  issue  thus  formed  was  on  appeal 
tried  by  a  Jury  In  a  magistrate's  court,  and 
a  verdict  was  rendered  in  favor  of  the  de- 
fendants. The  petition  for  certiorari  com- 
plained of  this  verdict;  and,  so  far  as  veri- 
fied by  the  answer  of  the  magistrate,  pre- 
sented for  determination  by  the  superior  court 
the  questions  dealt  with  below. 

1.  At  the  trial  in  the  Justice's  court,  the 
defendants  offered  In  evidence  a  schedule  of 
exempted  property,  including  both  realty  and 
personalty.  The  plaintiff  objected  thereto  on 
the  ground  that  the  realty  was  not  so  de- 
scribed as  to  sufficiently  Identify  It  The 
objection  was  overruled,  and  the  evidence 
admitted.  This  ruling  did  not  result  prej- 
udicially to  the  plaintiff.  It  was  not  Incum- 
bent on  the  defendants  to  show  that  the  prop- 
erty levied  on  tiad  been  exempted;  this  fact 
having  been  averred  in  the  plaintiff's  af- 
fidavit for  the  purpose  of  having  the  levy 
made,  and  the  only  Issue  In  the  case  be- 
ing whether  this  property  was  or  was  not, 
though  exempted,  subject  to  the  plaintiff's 
execution  for  tbe  reasons  set  forth  In  his 
affidavit  If,  In  point  of  fact  the  property 
in  question  bad  never  been  exempted,  there 
was  no  occasion  for  tbe  plaintiff's  undertak- 


ing to  pursue  Oie  remedy  pnyvlded  for  by  tba 
section  of  the  Code  above  cited. 

2.  The  counter  affidavit  set  up  various  rea- 
sons why  the  execution  should  not  be  al- 
lowed to  proceed.  The  verdict  was  a  general 
one  in  favor  of  the  defendants.  It  appean 
from  the  answer  of  the  magistrate  that  "be- 
fore the  Jury  dispersed  •  •  •  one  of  the 
plaintiff's  counsel  requested  [him]  to  ask 
tbe  Jury  upon  what  grounds  they  found  the 
verdict"  but  that  the  magistrate  declined  to 
comply  with  this  request  If,  under  tbe  facts 
of  this  case,  the  Jury  should,  agreeably  to 
the  provisions  of  section  5330  of  the  ClvU 
Code,  have  returned  a  verdict  which  showed 
"upon  which'  of  the  pleas"  their  finding  In 
favor  of  the  defendants  was  based,  the  prop- 
er course  to  be  pursued  by  the  plaintiff  was 
to  request  the  magistrate  to  require  the  Jury 
to  retire  and  amend  their  verdict  so  as  to 
make  it  show  what  ground  or  grounds  of  the 
counter  affidavit  they  thereby  sustained. 
Clearly,  the  plaintiff  had  no  right  to  demand 
that  the  magistcate  orally  catechise  the  Jury 
as  to  the  reasons  Influencing  them  In  return- 
ing a  general  verdict  In  favor  of  the  defend- 
ants. 

3.  Complaint  was  also  made  that  the  ver- 
dict was  contrary  to  the  evidence.  On  this 
point  it  Is  sufficient  to  say  that  the  testi- 
mony, while  conflicting,  fully  warranted  tbe 
Jury's  flndlng. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(US  Ga.  688) 
PIKE  et  al.  t.  SUTTON. 
(Supreme  Court  of   Georgia.     June  9,  1902.) 

OARNISHMENT—  SXEMPTIONS— LABORER'S 
WAGEIS— NEW  TRIAI4. 

1.  A  clerk  In  a  retail  store,  whose  duties  are 
such  as  to  keep  him  employed  one-half  of  his 
time  in  "drudeery  and  hard  work,"  one-fourth 
of  his  time  'in  waitini;  on  customers  in  the 
sale  of  goods,  and  one-fourth  waiting  for  cus- 
tomer," Ib  a  laborer  within  the  meamn^  of  the 
laws  of  this  state  exempting  from  gamishmeut 
the  wages  of  laborers.  Oliver  v.  Hardware 
Co.,  25  S.  E.  403,  88  Ga.  249'  58  Am.  St 
Rep.  300;  Stuart  v.  Poole,  38  S.  E.  41,  112 
6a.  818,  81  Am.  St  Rep.  81. 

2.  The  conrt  below  was  right  in  sustaining 
the  certiorari,  but,  instead  of  rendering  a  final 
judgment,  should  have  ordered  a  new  trial  in 
the  magistrate's  court  See  Holmes  v.  Pye, 
S3  S.  E.  816,  107  Ga.  784;  Railroad  Co.  t. 
Austin,  37  S.  B.  91,  112  Ga.  61. 

(Syllabus  by  the  Conrt.) 

£hTor  from  superior  court  Troup  county; 
8.  W.  Harris,  Judge. 

Action  between  Pike  Bros,  and  B.  H.  Sut- 
ton. From  a  judgment  Pike  Bros,  brlnf 
error.    Reversed. 

E.  T.  Moon,  for  plaintiffs  In  error.  A.  H. 
Thompson,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 

f  L  Baa  Bzemptlona,  voL  tt,  OanL  Dls.  ||  O,  71k 
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(115  Ok.  737) 

AMSBIOAN    FBBKHOLO   LAND   MOBTO. 

OO.  OF  LONDON,  Limited.  «t  aL 

T.  WAIiKBB. 

(Baprcme  Oomt  of  Oeorgi*.    Jnne  10,  1902.) 

APPKAIr-ASSIONMBNT     OF     BRROR— BIIjL     OV 
BXCBPTIONS— BVIDSNCB. 

1.  A  direct  awignment  of  error  upon  a  mlins 
made  dnrins  the  trial  of  a  civil  case  is  pre- 
sented too  late  for  consideration  b7  the  su- 
preme conrt  when  it  first  appears  in  a  bill 
of  exceptions  tendered  more  than  30  dars  aft- 
er the  adjournment  of  the  term  at  wliich  such 
ruling  was  made;  and  unless  it  afflrmatiTely 
appears  that  a  bill  of  exceptions  embracing 
radi  an 'assignment  of  error  was,  with  respect 
tiiereto,  tendered  in  due  time,  this  conrt  is 
without  Jurisdiction  to  pass  upon  that  assign- 
nent. 

2.  The  eotirt  arred  in  rejecting  documentary 
•ridence  offered  by  the  defendant  which  tend- 
ed to  establish  material  allegations  embraced 
tn  Hs  answer. 

(Syllabus  by  the  Court) 

Error  from  snpertor  court,  Taylor  county; 
W.  B.  Bntt,  Judge. 

Action  by  A.  M.  Walker  against  the  Ameri- 
can Freehold  Land  Mortgage  Company  of 
London,  Limited,  and  another.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
the  mortgage  company  brings  error.  &»> 
versed. 

W.  E.  Simmont,  for  plaintiff  in  raror.  Al- 
len ft  Tisinger  and  O.  M.  Colbert,  for  defend- 
ant in  emw. 

LUMFKIN.  P.  J.  An  equitable  petiti<m 
waa  filed  by  A.  M.  Walker  against  tbe  mort- 
gage company  and  Biley,  as  sheriff,  to  enjoin 
tbe  enforcement  of  a  writ  of  possession  which 
had  been  Issued  In  favor  of  the  mortgage  com- 
pany and  against  Alice  J.  Walker,  the  plain- 
tUTs  wife.  At  the  conclusion  of  tbe  testimony 
the  court  directed  a  verdict  in  favor  of  the 
plaintiff.  Tbe  mortgage  company  tba-eupon 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  It  excepted.  In  its  bill  of  ez- 
ceptlona  it  assigns  error  not  only  upon  tbe  re- 
fusal of  the  Judge  to  grant  this  motion,  but 
also  upon  various  rulings  made  during  the 
progress  of  the  trial,  which  terminated  on  tbe 
Stb  day  of  October,  1901.  The  motion  for  a 
new  trial  was  overruled  on  November  16, 
1901.  The  bUl  of  ezceptlons  is  dated  Novem- 
ber 23,  1901,  and  recites  that  it  was  tendered 
to  tbe  presiding  Judge  "within  twenty  days 
Tcom  tbe  overruling  of  said  motion."  But  nd- 
ther  the  bill  of  exceptloDS  nor  the  record  dis- 
closes when  the  term  of  the  court  at  which 
tike  caae  waa  tried  finally  adjourned,  nor  is 
it  tn  any  way  made  to  appear  that  this  term 
of  the  court  continued  for  more  than  30  days. 

1.  The  first  question  presented  for  our  con- 
sideration is  whether  or  not.  In  view  of  the 
facts  Just  stated,  this  court  has  Jurisdiction 
t»  pass  upon  any  of  tbe  assignments  of  error 
made  in  the  bill  of  ezceptlons,  save  that  re- 


lating to  the  overruling  of  the  motion  for  r 
new  trial  "A  direct  assignment  of  arot  up- 
on a  ruling  made  during  the  progress  of  a 
trial  comes  too  late  if  for  the  first  time  pre- 
sented in  a  bill  of  exceptions  sued  out  more 
than  thirty  days  after  the  adjournment  of 
the  term  at  which  such  ruling  was  made." 
Heeiy  v.  Burkhalter,  113  Ga.  1043,  39  S.  E. 
406.  So  the  sole  point  to  be  determined  Is, 
"Should  this  court  presume  that  a  bill  of  ex- 
ceptions is  in  time  when  nothing  to  the  con- 
trary appears,  or  must  it  afiElrmatively  appear 
that  tbe  bill  of  exceptions  was  tendered  with- 
in the  time  prescribed  by  law?"  This  in- 
quiry arose  in  tbe  case  of  Evans  v.  State,  112 
Oa.  763,  38  S.  E.  78;  and.  In  disposing  there- 
of. Chief  Justice  Simmons,  who  delivered  the 
opinion  of  the  court,  cited  numerous  prior  de- 
cisions to  tbe  effect  that  the  all-important  Ju- 
risdictioual  fact  Just  refared  to  was  not  a 
legitimate  subject-matter  of  bare  presump- 
tion, but  that  when  It  was  not  made  to  af- 
firmatively appear,  either  from  the  bill  of  ex- 
ceptions, or  the  transcript  of  the  record  ac- 
companying the  same,  the  writ  of  error  must 
needs  be  dismissed.  See,  also,  Bourquin  v. 
Bonrquln,  110  Oa.  440,  35  8.  E.  710.  It  does 
affirmatively  appear  In  the  present  case  that 
the  exception  to  the  overruling  of  the  motion 
for  a  new  trial  was  made  in  time;  so  the 
proper  practice  to  be  pursued  is  not  to  dis- 
miss the  writ  of  oror  because  the  other  as- 
signments of  error  do  not  stand  upon  tbe 
same  footing,  but  to  Ignore  them,  .and  deal 
alone  with  that  which  is  properly  before  us 
for  consideration.  Collins  v.  Carr,  112  Ga. 
868,  88  B.  E.  346. 

2.  In  the  motion  for  a  new  trial,  complaint 
is  made  that  the  court  erred  In  rejecting  cer- 
tain documentary  evidence.  This  evidence 
was  improperly  excluded.  Tbe  case,  in  brief, 
was  as  follows:  Walker,  as  will  have  been 
seen,  was  seeking  to  enjoin  the  mortgage  com- 
pany from  enforcing  a  writ  of  possession 
which  bad  been  issued  in  Its  favor  as  the  re- 
sult of  an  action  of  ejectment  brought  by  It 
against  Walker's  wife,  and  In  which  a  Judg- 
ment had  been  rendered  in  favor  of  the  mort- 
gage company.  The  theory  of  Walker's  peti- 
tion was  that  the  land  in  dispute  was  in  bis 
possession  as  the  head  of  a  family,  under  and 
by  virtue  of  a  homestead  which  had  been 
duly  set  apart  The  documentary  evidence 
tended  to  show  that  after  the  homestead  had 
been  set  apart  It  was  sold  by  tbe  sheriff  un- 
der an  execution  against  Walker  based  upon 
a  judgment  to  which  the  homestead  was  sub- 
ject; that  one  Waters  was  the  purchaser  at 
the  sberifTs  sale;  and  that  he  had  conveyed 
the  land  to  Mrs.  Walker.  Obviously,  the  de- 
fendant should  have  been  allowed  to  prove 
these  facts  by  any  competent  evidence. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 
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SOUTHERN  HUT.  INS.  00.  ▼.  HUDSON 
et  al. 

(SnpreuM  Conrt  of  Georgia.    June  7,  1902.) 

SECOND     APPEAL— LAW     OF     THE     CASE— RB- 

VIEW— INSURANCE— INCREASE  OF 

RISK- EVIDENCE. 

1.  The  rulings  heretofore  made  in  this  case 
to  the  effect  that  the  evidence  introduced  by 
the  plaintiff  on  the  first  trial  was  safflcicDt  to 
re<iuirc  the  lubmission  to  the  jory  ot  the  qnes- 
tioD  whether  or  not  there  had  been  such  neg- 
ligent use  of  the  property  as  to  materially  iu- 
creaae  the  risk  of  insarance,  and  to  cauae  the 
damage,  are  now  the  law  of  this  ease,  and 
cannot  now  be  reviewed  or  reversed.  Prac- 
tically the  same  evidence  for  the  plaintifl  ap- 
pears in  the  present  record,  and,  in  returning  a 
verdict  for  the  plaintiff,  the  jury  determined 
that  such  use  did  not  materially  increase  the 
risk.  This  verdict  having  l>eeu  approved  by 
the  trial  judge  by  his  refusal  to  set  it  aside, 
this  court  cannot  reverse  that  judgment  on  the 
ground  that  the  verdict  ia  contrary  to  evidence 
and  azainst  the  law. 

2.  There  was  no  error  in  excluding  the  tes- 
timony of  the  witnesses  who  were  asked  their 
opinions  whether  named  acts  of  the  plaintiff 
Increased  tlie  risk  of  fire  to  the  dwelling  house 
wliich  was  burned.  The  facts  set  out  in  the 
question  were  not  only  capable  of  being  clear- 
ly detailed  and  described  to  the  jury,  but  they 
were  actually  so  detailed  and  described;  and 
tlie  matter  under  examination  was  not,  there- 
tore,  Burh  as  rendered  the  opinion  of  witness- 
es admissible,  as  an  exception  to  the  general 
rule  which  declares  opinions  to  be  inadmissible 
in  evidence. 

(Syilabns  by  the  Court.) 

Error  from  superior  court,  Hali  coimty; 
J.  B.  Estes,  Judge. 

Action  by  J.  W.  Hudson  and  others  against 
the  Southern  Mutual  Insurance  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Erwln  &  Erwin,  8.  C.  Dnnlap,  and  H.  H. 
Dean,  for  plaintiff  in  error.  W.  R.  Ham- 
mond, for  defendants  in  error. 

LITTLE,  J.  1.  In  107  Qa.  297,  83  S.  El 
78,  45  L.  R.  A.  2(H,  73  Am.  St  Rep.  122,  this 
court  reversed  the  Judgment  of  the  trial 
judge,  who  granted  a  nonsuit  when  this  case 
was  first  tried  in  the  superior  conrt;  and  In 
113  Ga.  434,  38  8.  B.  904,  appear  our  rulings 
by  which  a  new  trial  was  granted  to  the  in- 
surance company,  for  errors  committed  by 
the  judge  on  the  second  trial  of  the  case.  It 
has  been  tried  again,  the  plaintiff  securing 
a  verdict  The  Judge  again  overruled  a  mo- 
tion for  a  new  trial,  the  insurance  company 
excepted,  and  for  the  third  time  we  are  to 
determine  whether  tx  not  any  such  errors 
were  committed  as  require  or  authorize  a  re- 
versal of  the  judgment  rendered  in  the  su- 
perior court  It  may  be  that  the  evidence  in 
the  case  is,  to  a  curtain  extent  different  from 
that  which  appeared  In  the  two  previous  rec- 
ords; but  whether  so  or  not  the  evidence 
now  before  us,  under  the  rulings  made  In  107 
Ga.  297,  8S  S.  E.  78,  45  L.  R.  A.  204,  73  Am. 
St  Rep.  122,  raised  issues  of  fact  to  be  de- 
termlued  by  a  jury,  and  under  those  rulings 
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the  findings  of  fact  made  by  the  Jury  imder 
the  evidence  in  the  present  record  must 
stand.  Considering  the  evidence  which  was 
then  submitted,  we  ruled  in  107  (3a.  297,  33 
&  B.  78,  46  L.  R.  A.  204,  73  Am.  St  Rep. 
122,  that  there  was  sufficient  testimony  in- 
troduced by  the  plaintiff  to  require  the  sub- 
mission to  the  Jury  of  the  issues  of  fact  as 
to  whether  or  not  there  had  been  such  negli- 
gent use  of  the  property  as  to  materially  in- 
crease the  rlslE  of  insurance,  and  to  cause 
the  damage  complained  of.  Conceding  tluit 
the  evidence  of  such  negligent  use  of  the 
property  insured,  as  it  appears  in  the  present 
record,  baa  be«i  materially  strengthened, 
there  still  remains  the  particular  evidence 
on  the  part  of  the  plaintiff  which  then  in- 
fluenced this  court  to  declaie  that  it  raised  an 
issue  of  fact  as  to  whether  the  acts  of  the 
plaintiff  materially  increased  the  risk  of  in- 
surance and  caused  the  damage.  0>n»e- 
quently  that  dedtion  most  be  taken  and  held 
as  res  adjudicata  of  the  point  that  the  court 
could  not  as  a  matter  of  law,  say  that  the 
use  of  the  property  as  made  by  the  Insured 
materially  increased  the  risk  and  caused  the 
damage.  It  may  be  that  we  were  not  correct 
In  our  ruling  there  made,  that  the  Judge  err- 
ed In  granting  a  nonsuit  Subsequent  reflec- 
tion and  renewed  investigation  of  the  facts 
hare  at  least  caused  some  of  ns  to  doubt 
whether  there  was  then  sufficient  evidence  in- 
troduced by  the  plaintiff  to  require  the  sub- 
mission to  the  Jury  of  the  issue  of  fact  as  to 
whether  or  not  there  had  been  such  negligent 
use  of  the  property  in  question  as  to  material- 
ly increase  the  ri^  of  Insurance  and  to  cause 
the  damage.  But  that  ruling  Is  now  the  set- 
tled law  of  this  case,  whenever  the  evidence 
which  was  submitted  by  the  plaintiff  on  the 
first  trial  appears.  That  same  evidence  prac- 
tically appears  in  the  record  now  before  us, 
and,  as  It  does,  we  are  not  at  liberty  now 
either  to  consider  or  pass  upon  the  point  that 
such  evidence  was,  as  a  matter  of  law,  in- 
sufficient to  form  the  basis  of  a  verdict  that 
the  plaintiff  was  so  negligent  in  the  use  of 
the  property  as  to  increase  the  risk  and  cause 
the  damage,  when  the  Jury  have  found  to  the 
contrary. 

2.  Error  Is  further  assigned  In  the  refusal 
of  the  trial  Judge  to  allow  two  witnesses 
on  cross-examination  to  answer  a  certain 
hypothetical  question  propounded  to  each, 
to  wit  whether,  in  the  opinion  of  the  wit- 
nesses, certain  acts  done  by  the  plaintiff  in- 
creased the  risk  of  fire  to  the  dwelling  house 
of  plaintiff,  which  was  consumed.  The  acts 
referred  to  were  founded  on  the  evidence  ha 
the  case,  and  were  the  hauling  of  a  quantity 
of  wheat  to  thrash,  then  putting  a  wood- 
burning  engine,  v^lthout  a  sp^rk  arrester, 
not  further  than  84  feet  from  the  house, 
then  firing  op  the  engine  with  wood,  and 
putting  the  separator  nearly  halfway  be- 
tween tbe  house  and  the  engine,  and  pro 
ceeding  to  thrash  the  grain,  placing  the 
straw  at  from  about  IS  to  80  feet  (tf  the 
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honse.  when  tiie  engine,  being  used,  emitted 
sparks  of  fire,  flying  Into  tbe  air,  and  flying 
where  they  might  drift,  etc.  At  the  time 
tnlB  qnestlon  was  propounded,  counsel  for 
the  defendant  stated  that  he  expected  to 
prove  by  the  witnesses  that  the  facts  enn- 
merated  would.  In  their  opinion.  Increase  the 
risk  of  fire  to  that  house,  and  that  he  also 
expected  that  the  witnesses  would  give  their 
reasons  for  such  opinion.  The  qnestlon  was 
objected  to  by  counsel  for  the  plaintlS,  and 
the  court  sustained  the.  objection,  on  the 
ground  that  that  was  a  matter  to  be  deter- 
mined by  tbe  Jury  from  the  facts,  and  not 
from  the  opinions  of  witnesses.  So  the  na- 
ked question  is  presented  whether  tbe  opin- 
ion of  a  witness,  when  he  glree  reasons 
therefor.  Is  admissible  as  evidence  to  prove 
the  fact  that  the  acts  indicated  In  the  ques- 
tion increased  the  risk  of  fire.  When  the 
case  was,  here  the  second  time,  as  will  be 
seen  by  reference  to  113  6a.  434,  38  S.  B. 
964,  the  question  was  made  whether  the  ex- 
clusion of  an  answer  to  a  qnestlon  which 
was  similar  in  some,  but  not  In  all,  respects 
to  the  one  we  are  now  considering,  was  er- 
ror. Our  conclusion  was  that,  where  the 
qnestlon  under  examination  was  one  of  opin- 
ion, any  witness  might  testify  as  to  bis  opin- 
ion, giving  his  reasons  therefor,  but  a  ques- 
tion seeking  to  elicit  an  opinion  should  not 
be  so  framed  as  to  require  the  witness  to 
review  tbe  testimony  given  by  other  witness- 
es In  the  case.  The  question  there  dealt  with 
was  not  only  hypothetical,  but  in  reference 
to  the  facts  stated  it  contained  this  addition- 
al clause:  "All  as  detailed  by  the  witnesses 
on  the  stand  in  your  presence  in  this  case." 
In  dealing  with  the  admissibility  of  the  an- 
KWtr  to  that  question,  this  court  confined  its 
mlings  to  tbe  question  as  a  whole,  without 
determining  that  the  question  then  in  issue 
was  one  In  which  opinions  were  admissible. 
We  simply  determined  the  proposition  of 
law  that,  where  the  question  was  one  of 
opinion,  a  witness  might  testify  in  answer  to 
such  question  as  to  his  opinion,  if  he  gave 
his  reasons  for  such  opinion,  but  a  question 
which  sought  to  elicit  an  opinion  should  not 
be  BO  framed  ks  to  require  the  witnesses  to 
review  the  testimony  given  by  the  other  wit- 
nesses in  the  case;  and  we  therefore  held 
that  an  answer  to  the  question  so  framed 
was,  for  the  reason  indicated,  admissible. 
We  by  no  means  decided  that  the  question 
then  under  examination  was  one  of  opinion, 
bat,  even  had  It  been,  that  it  was  not  prop- 
oiy  framed,  because  of  the  reference  to  the 
evidence  given  by  other  witnesses  in  the 
case.  When  considered  in  this  light,  nothing 
will  be  found  either  in  the  headnotes  or  the 
opinion  which  Indicates  a  conclusion  on  the 
part  of  this  court  that  the  question  under 
examination  there  was  one  In  which  the 
opinion  of  the  witness  on  a  hypothetical 
question  was  admissible.  In  the  case  of 
Mayor,  etc.,  v.  Wood,  114  Ga.  370,  40  8.  B. 
238,  which  was  an  action  against'  a  munic- 


ipal corporation  to  recover  damages  alleged 
to  have  been  sustained  in  consequence  of 
physical  injuries  due  to  tbe  defective  and 
unsafe  condition  of  a  part  of  one  of  the 
streets  of  the  city,  these  questions  were  ask- 
ed: "Was  not  that  street  broad  enough  and 
wide  enough  at  that  point,  and  on  out,  for  all 
reasonable  purposes?"  "I  wUl  ask  you  your 
opinion  as  to  whether  or  not  that  place 
was  dangerous?"  It  was  ruled  by  this  court 
that  there  was  no  error  In  excluding  the 
answer  to  either  of  these  questions,  because 
each  sought  an  expression  of  opinion  from 
the  witnesses.  In  dealing  with  this  subject, 
Mr.  Justice  Fisb  said:  "As  a  general  rule, 
a  witness  should  be  confined  to  a  statement 
of  facts,  his  opinions  being  Irrelevant  and 
inajlmissible.  It  is  the  peculiar  province  of 
tbe  Jury  to  draw  deductions  and  form  con- 
clusions from  the  facts  shown  by  the  evi- 
dence, and  it  is  only  from  the  necessity  of 
the  case  that  a  witness  is  allowed  to  give 
his  opinion  to  aid  the  jury  In  arriving  at  a 
correct  conclu9lon  upon  tbe  facts  before 
them.  Thus  experts  on  questions  relating 
to  a  particular  art  or  science,  or  which  come 
imder  the  observation  and  experience  of 
persons  engaged  In  a  particular  profession, 
trade,  or  occupation,  who,  from  their  supe- 
rior facilities  and  experience,  are  better 
qualified  than  ordinary  Jurors  to  form  cor- 
rect conclusions  thereon,  are  permitted  to 
give  their  opinions  to  the  Jury,  based  upon 
given  facts  which  they  have  testified  to 
themselves,  have  beard  others  testify  to  in 
the  case,  or  which  have  been  hypothetlcally 
stated  to  them.  And  in  this  state,  at  least, 
where  the  question  under  consideration  is 
a  proper  one  to  be  Illustrated  by  the  opinion 
of  an  expert,  one  who  is  not  an  expert  may 
give  his  opinion  thereon,  provided  he  tes- 
tifies to  the  facts  upon  which  such  opinion 
Is  based;"  citing  Railroad  Ca  v.  Dorsey,  6$ 
Ga.  228;  RaUroad  v.  Ooggln,  73  Ga.  C80.  Mr. 
Justice  Fish  also  quoted  rule  63  from  Law- 
son,  Exp.  Bv.  505,  in  these  words:  "The 
opinions  of  an  ordinary  witness,  derived 
from  observaticm,  are  admissible  In  evidence 
when,  from  the  nature  of  the  subject  under 
investigation,  no  better  evidence  can  be  ob- 
tained, or  the  facts  cannot  otherwise  be  pre- 
sented to  the  tribunal;  e.  g.,  questions  re- 
lating to  time,  number,  dimensions,  height 
speed,  distance,  or  the  like."  He  also  qu^>ted 
the  following  from  Town  of  Cavendish  v. 
Town  of  Troy,  41  Vt  107,  with  approval: 
"Where  the  witness  has  had  the  means  of 
personal  observation,  and  the  facts  and  cir- 
cumstances which  lead  the  mind  of  the  wit- 
ness to  a  conclusion  are  incapable  of  being 
detailed  and  described  so  as  to  enable  any 
one  but  the  observer  himself  to  form  an  in- 
telligent conclusion  from  them,  the  witness 
Is  often  allowed  to  add  his  opinion,  or  the 
conclusion  of  bis  own  mind."  The  following 
rule  in  ClifTord  v.  Richardson,  18  Vt  62C,  is 
also  quoted:  "When  all  the  pertinent  facts 
can  be  sufficiently  detailed  and  descrlt>ed. 
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and  when  tike  trlon  are  supposed  to  be  able 
to  form  correct  conclusions  without  the  aid 
of  opinion  or  Jndgnrent  from  others,  no  ex- 
ception to  the  rule  Is  allowed."  The  ruling 
of  this  court  In  the  case  then  under  consid- 
eration was  as  follows:  "The  opinion  of  a 
witness  is  not  admissible  in  evidence  when 
all  the  facts  and  circumstances  are  capable 
of  being  clearly  detailed  and  described,  so 
that  the  jurors  may  be  able  readily  to  form 
correct  conclusions  therefrom."  For  a  very 
comprehensive  and  valuable  treatise  on  the 
rule  for  the  admission  in  evidence  of  the 
opinions  of  witnesses,  see  1  Greenl.  Ev.  (16tb 
Ed.)  p.  549.  Under  the  ruling  made  by  this 
court  in  the  case  above  cited,  It  is  clear 
that  the  court  committed  no  error  in  exclud- 
ing the  opinion  of  the  witnesses  who  were 
asked  if  the  acts  stated  in  the  question 
would  Increase  the  risk  of  fire  to  the  dwell- 
ing house,  as  the  facts  and  circumstances 
upon  which  the  witness  must  have  based  his 
opinion  were  not  only  capable  of  being,  but, 
as  a  matter  of  fact,  were,  clearly  detailed 
and  described  in  the  evidence  of  other  wit- 
nesses who  testified  In  the  case;  and  from 
these  facts  and  circumstances  the  jurors 
could  as  readily  have  drawn  conclusions  as 
could  these  witnesses.  Their  opinions  could 
have  added  nothing  to  the  facts  in  evidence. 
It  was  the  judgment  and  opinion  of  the  ju- 
rors from  those  facts  which  should  have 
been  the  basis  of  their  verdict,  and  not  the 
conclusions  of  witnesses  who,  without  any 
knowledge  of  the  facts,  merely  had  opinions 
for  themselves  as  to  whether  the  risk  was 
increased;  and  the  matter  to  be  determined 
could  only  properly  have  been  determined 
from  the  facts,  and  not  from  the  opinions 
of  witnesses.  These  remarks  are  applicable 
to  the  fourth  and  fifth  grounds  of  the 
amended  motion  for  new  trial,  and  neither 
of  these  grounds  presents  a  good  cause  for 
setting  aside  the  verdict  which  was  ren- 
dered; nor  do  we  find  that  any  error  was 
cfflnmitted  by  the  trial  judge  which  requires 
a  reversal  of  his  judgment. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count •!'  flckness,  and  COBB,  J,,  disquali- 
fied. 


(lis  Ga.  768) 

OWENS  ▼,  READ  PHOSPHATE  CO. 
(Supreme  Court  of  Georgia.    June  11,  1^02.) 
WRIT    OP    ERROR— ELECTION— DISMISSAL. 
Where  a  plaintiff  brings  suit  and  recovers 
a  money  judgment  against  a  defendant  in  an 
amount  less  than  he  claims,  and  then  filea  a 
bill   of   exceptions    alle^ng   that   errors    were 
committed  on  the  trial  in  which  the  judgment 
was  rendered,  but  subsequently  has   execution 
issued  on  his  judgment  and  levied  on  the  prop- 
erty of  the  defendant,  and  the   same  is  paid 
off    and   discharged    by    the    defendant,    such 
plaintiff  cannot  afterwards  prosecute  his  writ 
of   error  in   this   court.     Having   coerced    the 

gayment  of  his  judgment,  he  will  be  held  to 
ave   electee^   to  take  it   as  rendered.     When 
facts  are  made  to  appear  to  this  court,  the 


writ  of  error  will  be  dismissed.     Elliott,  App. 
Froc.  1 150,  and  cases  cited  in  note  3,  p.  126;  2 
Cycl.  Law  &  Proc.  652,  and  numerous  cases 
cited  in  note  76,  p.  653. 
(SyUaboa  by  the  Court.) 

Error  from  superior  court,  Marion  connty; 
W.  B.  Butt,  Judge. 

Action  by  C.  F.  Owens  against  the  Read 
Phosphate  Company.  Judgment  for  platn- 
titC,  and  defendant  brings  error.    Dismissed. 

W.  D.  Crawford  and  Simon  Blue,  for  plain- 
tiff in  error.  J.  H.  Lumpkin  and  J.  J.  Dun- 
bam,  for  defendant  in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(lis  Qa.  748) 

TRAHMELL  v.  MALLORY  et  at 

(Supreme  Court  of  Georgia.    Jane  10,  1902.) 

TROVER— ANSWER— TENDER  BT  DBrONOANT 
—VERDICT. 

1.  When  the  defendant  in  an  action  of  trov- 
er for  the  recovery  of  peraonalty  and  ita  iiire^ 
at  the  first  term,  tenders  the  (property  sued  for, 
and  files  an  answer  disclaiming  tiue  thereto, 
and  in  such  answer  also  alleges  that  the 
property  was  worth  nothing  for  hire,  and  that 
no  demand  was  made  before  suit,  and  also  sets 
up  facts  showing  that  there  has  been  no  con- 
version, such  answer  substantially  meets  the 
requiremeuta  of  section  3897  of  the  Civil  Code, 
and  the  plaintiff  cannot  have  a  money  verdict 
for  the  value  of  the  property,  but  the  trial 
should  proceed  for  the  purpose  of  determining 
whether  or  not  the  plaintiff  is  entitled  to  re- 
cover hire  and  costs. 

2.  Where,  in  such  a  case,  the  property  sued 
for  consists  of  cumbrous  articles,  such  aa  an 
engine  and  boiler  and  cotton  gin,  and  the  plain- 
tiff is  a  nonresident  of  the  county  in  which  the 
same  is  situated,  a  bona  fide  offer  to  deliver 
the  property  at  any  railroad  station  in  that 
county  which  the  plaintiff  may  select  is  sufll- 
dent  to  constitute  a  proper  tender. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Worth  comity; 
W.  N.  Spence,  Judge. 

Action  by  Mallory  Bros.  &  Co.  against  J. 
W.  TrammelL  Jtdgment  for  plaintiffs.  De- 
fendant brings  error.    Reversed. 

Frank  Park,  for  plaintlfl  in  error.  D.  H. 
Pope  &  Son,  for  defendants  in  error. 

FISH,  J.  Mallory  Bros.  &  Co.  brought  an 
action  of  bail  trover  against  J.  W.  Tram- 
mell,  to  recover  an  engine,  boiler,  and  cotton 
gin  and  hire  for  the  same.  At  the  first  term 
the  defendant  tendered  to  the  plaintiffs  the 
property  sued  for,  and  filed  an  answer  dis- 
claiming title  thereto,  and  alleging  that  die 
property  was  worth  nothing  for  hire,  that 
no  demand  for  the  property  had  been  made 
upou  him  prior  to  the  filing  of  the  suit,  and 
setting  up  facts  showing  that  there  had  been 
no  conversion.  Upon  the  trial  the  defendant 
insisted  that,  in  view  of  his  tender  and  dis- 
claimer of  title  at  the  first  term,  the  only 
issue  to  be  tried  was  as  to  whether  auy 
hire  or  costs  should  be  recovered   by   UiA 
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phtntlffg,  and  requested  the  court  to  submit 
tliat  Issue  only  to  the  Jury.  The  court  de- 
clined to  comply  -with  this  request,  and  de- 
fendant excepted.  It  appeared  upon  the  trial 
that  plaintiffs  had  sold  the  property  sued  for 
to  defendant  on  credit,  taking  his  notes  for 
the  purchase  money;  the  notes  reciting  that 
title  to  the  property  should  remain  In  the 
plaintiffs  till  all  the  purchase  price  should 
be  iiald.  The  erldence  submitted  In  behalf 
of  the  defendant  tended  to  show  that  the  gin 
was  practically  worthless,  and  that,  on  this 
account,  defendant  was  unable  to  run  the 
machinery  for  ginning  cotton,  the  purpose 
for  which  It  was  bought  It  also  appeareil 
that  the  defendant  >fter  fnll  knowledge  of 
the  alleged  defects  In  the  machinery,  re- 
newed the  purchase-money  notes,  which  were 
In  eTidence,  and  gave  additional  security  for 
their  payment  There  was  no  evidence  ei- 
ther of  a  demand  upon  the  defendant  for 
the  property,  or  of  an  actual  conversion  of 
the  same  by  talm,  before  suit  After  all  the 
evidence  was  submitted,  the  plaintiffs  asked 
for  a  verdict  for  the  amount  appearing  to  be 
due  on  the  renewal  notes  for  the  purchase 
money,  and  the  court  directed  a  verdict  in 
accordance  with  this  request  Defendant  ex- 
cepted to  such  direction  upon  various  grounds. 
We  deem  It  necessary  to  deal  with  only 
one  of  these  groimds  of  exception,  viz.,  that 
after  tender  and  disclaimer  of  title  made  by 
defendant  at  the  first  term,  together  with 
the  allegations  In  his  answer  then  filed,  to 
Oie  ^ect  that  the  property  was  worth  noth- 
big  for  hire,  and  that  no  demand  for  the 
property  had  been  made, 'and  there  had  been 
no  conversion,  the  trial  could  proceed  foi; 
the  purpose  of  determining  only  whether  or 
not  the  plaintiffs  were  entitled  to  recover 
hire  and  costs.  We  think  this  exception  well 
taken.  Section  3887  of  the  Civil  Code  de- 
dares:  "In  all  actions  for  the  recovery  of 
personal  property,  if  the  defendant  at  tlie 
first  term  will  tender  the  property  to  the 
plaintiff,  together  with  reasonable  hire  for 
the  same  since  the  conversion,  dlsclahnlns 
all  claim  of  title,  the  costs  of  the  action  shall 
be  paid  Itf  the  plaintiff,  unless  he  can  prove 
■  prevloils  demand  of  the  defendant  and  ■ 
refusal  to  deliver  It  up."  The  defendant 
sabstanllally  met  the  requirements  of  this 
section.  At  the  first  term  he  filed  an  answer 
in  wblfb  he  expressly  disclaimed  all  claim 
of  title  to  the  property  sued  for,  and  ten- 
dered U  to  the  plaintiffs,  offering  and  agree- 
ing, as  it  was  Impracticable  to  bring  It  Into 
coiut,  ^o  place  It  free  on  board  the  cars  at 
any  railway  station  In  Worth  county  the 
plaintiffs  mi^t  designate.  The  property  was 
cnmbBbuB,  and  it  appeared  that  the  plaintiffs 
did  nq^  reside  in  Worth  county,  where  tbs 
properly  was  situated,  and  where  the  suit 
was  pending,  but  In  Bibb  county.  Under 
the  circumstances,  we  think  this  was  a  good 
tender.'.  Glv.  Code,  fi  3729.  It  Is  true  that 
defendant  did  not  tender  reasonable  hire  for 
tbe  prtq^rty  "sine*  the  conversion,"  but  ha 


alleged,  as  a  reason  for  bis  failure  to  do  so. 
that  the  property  was  worth  nothing  for  hire, 
that  there  bad  been  no  demand  made  upon 
him  for  the  property,  and  that  there  had  been 
no  conversion  of  It  If  there  had  been  no 
conversion,  or  if  the  property  was  worth 
nothing  for  hire,  the  plaintiffs  could  not  re- 
cover hire.  Under  section  5335  of  the  CItU 
Code,  the  plaintiff  in  an  action  to  recover 
personal  property  may  say,  upon  the  trial, 
whether  he  will  accept  an  alternative  verdict 
for  the  property  or  its  value,  or  whether  he 
will  demand  a  verdict  for  the  damages  alone, 
or  for  the  property  alone  and  Its  hire,  If 
any;  and  It  Is  the  duty  of  the  court  to  In- 
struct the  Jury,  if  they  believe  the  plaintiff 
entitled  to  recover,  to  render  tbe  verdict  as 
the  plaintiff  may  thns  elect.  But  this  sec- 
tion must  be  construed  in  connection  with 
section  3887,  and  where  the  action  is  to  re- 
cover tbe  property  and  its  hire,  and  the  de- 
fendant, at  ttie  first  term,  tenders  the  prop- 
erty to  the  plaintiff,  together  with  reason- 
able hire  for  the  same  since  the  conversion, 
disclaiming  all  claim  of  title,  the  costs  of 
the  action  shall  be  paid  by  the  plaintiff,  un- 
less he  can  prove  a  previous  demand  of  the 
defendant  and  a  refusal  to  deliver  up. 
Where,  in  such  a  case,  the  defendant  haa 
compiled,  at  the  first  term,  with  the  pro- 
visions of  section  3897,  and  thereby  has  be- 
come entitled  to  tbe  rights  therein  conferred, 
he  cannot  thereafter  be  devested  of  such 
rights  by  the  plaintiff,  at  the  trial  term,  elect- 
ing to  take  a  verdict  for  damages.  Instead 
of  one  for  the  property  and  Its  hire.  Where 
the  defendant  fails  to  comply  with  section 
8887,  then  the  piamtlff  may  elect  as  to  tbe 
verdict  he  will  take,  In  the  event  of  re- 
covery, as  provided  in  section  5335.  Prom 
the  foregoing,  it  follows  that  tbe  court  erred 
in  directing  the  verdict  complained  of,  and 
in  not  limiting  the  issue  to  t>e  tried  by  the 
Inry  to  tbe  question  whether  or  not  the 
plaintiffs  were  entitled  to  recover  Iiire  and 
costs. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


015  Go.  770) 

DAVIS  T.  MAYOR.  ETC..  OF  CITY  OV 

CORDEI/B. 
(Supreme  Conrt  of  Georgia.    June  11,  1902.) 

MTNICIPAL    CORPORATION— REMOVAL    OP   OF- 
FICER—ACTION FOR  SALARY. 

If  a  municipal  officer  is  removed  from  his 
office  by  the  city  council,  and  thereafter  briugs 
an  action  against  the  municipality  tor  his  sal- 
ary, claiming  that  he  was  nnlawfully  removed, 
tiie  municipality  is  not  confined  In  its  defense 
to  tbe  cause  of  removal  specified  In  tbe  reso- 
lution removing  him,  bnt  may  plead  and  prove 
other  matters  sufficient  in  law  to  Justify  ths 
removal. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Dooly  county; 
W.  H.  Feltcm,  Jr.,  Judge. 

Action  by  J.  Bf.  Davis  against  the  mayor. 
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etc,  of  the  clt7  of  Cordele.  Jadfrment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Shipp  &  Sheppard,  for  plaintiff  In  error. 
S.  R.  Fields,  for  defendant  in  error. 

SIMMONS,  a  7.  In  Janoary.  1900,  Davis 
■iras  elected  clerk  and  treasurer  of  the  city  of 
Cordele.  la  February  thereafter  a  majority 
of  the  city  council  adopted  a  resolution  which, 
after  reciting  that  Davis  had  been  an  alder- 
man at  the  time  of  his  election,  and  had  par- 
ticipated therein,  and  that  he  was  therefore 
Ineligible,  under  section  739  of  the  Political 
Code,  to  hold  Ms  office,  declared  the  office  va- 
cant. The  cooncli  thereupon  elected  another 
clerk  and  treasurer  to  fill  the  unexpired  term 
of  Davis,  and  the  latter  was  no  longer  allow- 
ed to  fill  the  office.  After  the  expiration  of 
the  term  for  which  he  had  been  elected,  Da- 
vis brought  suit  to  recover  bis  salary  for  the 
full  term.  The  defendant  answered  by  deny- 
ing all  the  material  allegations  aa  to  the  mer- 
its, and  pleaded  specially  that  the  plaintiff 
had  been  rightfully  discharged,  because  he 
was  not  competent  to  fill  the  office  m  dis- 
charge Its  duties,  and  also  that  he  was  an  al- 
derman at  the  time  be  was  elected,  and  was 
therefore  Ineligible.  At  the  trial  of  the  case 
the  plaintiff  testified  as  to  taking  the  oath  of 
office  and  giving  bond,  and  that  he  was  com- 
petent to  discharge  the  duties  of  the  office, 
and  Iiad  done  so  until  removed.  He  also 
testified  that  he  had  received  his  salary  up  to 
the  time  of  his  removal'.  The  defendant  in- 
troduced evidence  tending  to  show  that  the 
plaintiff  was  not  competent  to  perform  the 
duties  of  the  office,  and  bad  not  properly 
performed  them  while  he  was  in  office.  It 
also  introduced  a  resolution  of  the  city  coun- 
cil in  which  it  was  recited  that  Davis  had 
been  an  alderman  at  the  time  of  his  election, 
and  participated  therein,  and  was  therefore 
Ineligible,  and  the  office  was  vacant;  also  a 
resolution  showing  the  election  of  another 
in  the  place  of  Davis  to  fill  the  unexpired 
term.  It  was  also  shown  by  Davis  that  the 
term  of  office  for  which  be  had  been  elected 
was  12  months.  The  jury  found  for  the  de- 
fendant The  plaintiff  made  a  motion  for 
a  new  trial,  which  was  overruled.  He  ex- 
cepted. This  motion  complained  principally 
of  the  admission  of  certain  evidence  over  the 
objections  of  the  plaintiff.  This  evidence 
was  the  testimony  of  two  of  the  aldermen  to 
the  effect  that  Davis  was  Incompetent  to  dis- 
cbarge the  duties  of  the  office,  and  had  not 
properly  performed  them.  Complaint  was  al- 
so made  of  the  admission  over  objection  of 
the  minutes  of  the  city  council  showing  the 
cause  of  his  removaL 

We  think  that  there  was  no  erro»  in  the 
admission  of  any  of  this  evidence.  The  min- 
utes showed  that  the  plaintiff  had  been  re- 
moved formally  by  a  resolution  of  council. 
Tbey  also  showed  that  he  was  removed  be- 
cause, in  the  opinion  of  a  majority  of  the 


council,  he  was  Ineligible  to  hold  tb»  office. 
The  fact  recited,  that  he  was  an  alderman  at 
the  time  of  his  dection,  would  not  itself 
have  Justified  his  removal,  for  section  739  of 
the  Political  Code^  as  amended  by  the  act 
of  1899,  p.  26  (Van  Epps'  Code  Snpp.  i  6132), 
expressly  provides  that  nothing  therein  shall 
render  an  alderman  ineligible  to  be  elected 
during  bis  term  of  office  to  serve  in  another 
municipal  office  in  a  term  immediately  suc- 
ceeding his  term  as  alderman.  If  the  resolu- 
tion contained  In  the  minutes  had  gone  fur- 
ther, and  declared  that  Davis  was  then  an  al- 
derman, at  the  time  of  his  removal,  or  that  his 
term  as  alderman  had  not  expired  until  after 
the  commencement  of  his  term  as  clerk  and 
treasurer,  it  would,  of  course,  have  shown  a 
sufficient  reason  for  his  removaL  The  rec- 
ord, however,  is  utterly  silent  as  to  whether 
Davis  was  an  alderman  at  the  time  of  his  re- 
moval, or  whether  his  term  had  expired  be- 
fore he  qualified  as  clerk  and  treasurer.  No 
sufficient  reason  for  his  removal  was,  there- 
fore stated  In  the  resolution  of  removal.  The 
city,  however,  had  a  right  to  show,  in  a 
suit  by  him  against  It  for  his  salary,  that 
there  was  sufficient  l%al  cause  for  bis  remov- 
al, other  than  the  Invalid  cause  shown  in 
the  resolution.  Had  his  removal  been  a 
Judicial  act  on  the  part  of  the  council,  and  he 
had  sued  out  a  writ  of  certiorari  on  the 
ground  that  the  reasons  alleged  -were  not  anf- 
flcient  to  authorize  his  removal,  the  city 
would  in  such  a  proceeding  have  been  limited 
to  the  reasons  specified  in  the  resolution  of 
removaL  But  when  he  acquiesced  In  the  min- 
isterial act  of  removaL  and  then  brought  suit 
for  his  salary,  the  city  is  not  restricted  to 
the  ground  stated  in  the  resolution,  but  may 
plead  and  prove  any  other  good,  existing 
cause  for  the  removaL  In  Mayor,  etc.,  v. 
Hays,  25  Oa.  680,  It  appeared  that  the  city 
marshal  had  been  removed  on  a  specified 
ground.  He  sued  out  a  writ  of  certiorari,  and 
the  Judge  of  the  superior  court  quashed  the 
proceedings  of  the  council.  This  judgment 
was  affirmed  by  this  court  in  Mayor,  etc.,  v. 
Shaw,  16  Oa.  172.  The  marshal  then  toought 
suit  for  the  recovery  of  bis  salary  and  fees. 
The  city  sought  to  Justify  his  removal  by 
proof  of  other  matters  good  in  law  to  Jus- 
tify a  removaL  and  the  trial  Judge  excluded 
this  evidence.  lUs  court  reversed  the  Judg- 
ment of  the  lower  court;  McDonald,  J.,  say- 
ing: "The  presiding  Judge  excluded  the  evi- 
dence, no  doubt,  on  the  view  wMcb  he  took 
of  the  Judgment  of  the  court  at^ve  cib>d.  In 
which  it  was  held  that  the  marshal  itras  Im- 
properly removed  for  the  cause  specified  In 
that  record.  When  he  sues  for  hi  Is  fees, 
however,  the  case  comes  up  in  a  dlffeivnt  as- 
pect, and  the  defendant  may  plead  and  prove 
any  cause  which  would  Justify  the  removal, 
so  far  as  it  respects  his  duties  as  an{  officer 
of  the  corporation.  To  violate  a  public  law, 
may  not  be  a  breach  of  duty,  as  such/  officer, 
and  that  is  all  that  this  court  decideil  ha  the 
case  first  brought  up.    But  if  there  wua  other 
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goo(\  -came  for  the  removal  of  the  Intestate, 
as  manhal,  there  is  no  good  reason  why  the 
case  should  not  be  defended  on  that  ground. 
If  his  term  of  ofBce  bad  not  expired  when 
this  snit  was  Instituted,  and  he  had  moved 
for  a  mandamns  to  restore  him,  instead  of 
bringing  an  action  for  his  salary  and  fees, 
the  court  would  not  have  interfered,  if  good 
cause  tox  his  removal  bad  been  shown,  al- 
though he  may  have  been  removed  without 
notice."  This  case  is  controlling  in  the  pres- 
ent cme.  See,  also.  Tied.  Mun.  Oorp.  (  85, 
where  it  is  said:  "An  official  of  a  municipal 
corporation,  who  has  been  illegally  removed, 
can  also  recover  the  amount  of  compensation 
dn«  him  from  the  date  of  bis  removal  to  that 
of  his  reinstatement, '  or  to  the  expiration  of 
Us  term.  But  in  determining  whether  the 
removal  was  unlawful,  the  reviewing  court 
will  not  be  confined  to  the  consideration  of 
the  grounds  which  were  assigned  for  the  re- 
moval, but  may  and  should  consider  all  the 
facts  and  drcnmstances  of  the  case  which 
affect  the  question  of  legality  of  the  removal, 
and  find  for  the  city  whenever  there  Is  suffi- 
cient Justiflcation  for  the  removal,  whether 
the  authorities  made  the  removal  on  that 
ground,  or  on  some  other  untenable  ground." 
There  was  therefore  no  error  in  admitting 
the  evidence  showing  reasons  or  grounds  for 
the  discharge  of  the  plaintiff  other  than  the 
one  specified  in  the  resolution,  and  this  evi- 
dence was  sufficient  to  support  the  verdict 
We  will  therefore  not  interfere  with  the  dis- 
cretion of  the  trial  judge  in  refusing  a  new 
triaL 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  slcknesc 

(U5  oa.  era) 

BAHNBTT   v.   TANT. 
(Supreme  Court  of  Georgia.    June  T,  1902.) 

LABORER'S    LIEN  —  ENFORCEMENT  —  JUDO- 
MBNT— CERTIORARI— APPEAL,— REVIEW. 

1.  Where  a  laborer  forecloses  his  lien,  and 
has  it  levied  upon  personal  property  belonging 
to  his  employer,  and  the  latter  files  a  counter 
affidavit,  but  no  replevy  bond  is  given,  the  only 
judgment  to  which  the  laborer  is  entitled,  it 
he  succeeds  in  the  suit,  is  a  special  judgment 
against  the  property.  If  the  defendant  snes 
out  a  certiorari  to  the  superior  court,  and  at 
the  hearing  the  certiorari  is  oveiTuIed  and  a 
final  disposition  of  the  case  made  by  the  judge, 
the  latter  Is  not  authorized  to  enter  up  a  gen- 
eral judgment  against  the  plaintiff  in  certiorari 
and  nis  surety  ou  the  certiorari  bond.  He  can 
only  enter  a  judgment  afSrming  the  judgment 
of  the  jnstice  of  the  peace,  and  ordering  the  ex- 
ecution to  proceed  against  the  proper^  levied 
upon,  and  give  judgment  for  costs  on  the  cer- 
tiorari bond.  The  cases  of  Triest  v.  Watts,  58 
6a.  73,  and  Argo  v.  Fields,  37  S.  E.  9d5,  112 
Ga.  677,  which  are  here  controlling,  reviewed 
aod  adhered  to. 

2.  Where  in  such  case  the  judge  has  entered 
op  a  general  judgment  on  the  certiorari  bond, 
it  Is. not  error  to  set  it  aside  on  motion  of  the 
surety  on  the  bond. 

8.  Where  the  record   does  not  afBrmatively 

show  whether  or  not  a  replevy  bond  was  given, 

and  at  the  heating  of  the  motion  to  set  aside 

the  judgment  rendered  by  the  superior   court 
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on  the  certiorari  bond  both  parties  ansa  that 
no  replevy  bond  was  given,  and  the  judge  pred- 
icates his  judgment  npon  this  admission,  the 
losing  party  cannot  complain  in  this  court  that 
the  judge  erred  iu  considering  a  fact  not  ap- 
pearing in  the  record. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  between  W.  J.  Barnett  and  M.  M. 
Tant  From  the  judgment,  Barnett  brings 
error.    AlBrmed. 

Harris,  Chamlee  &  Harris,  for  plaintiff  in 
error.  M.  B.  Eubanks,  for  defendant  in  er- 
ror, 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(115  Ga.  721) 
SOUTHERN  RT.  CO.  v.  BROCK. 
(Supreme  Court  of  Ckorgia.    June  10,  1902.) 

ACnON  AGAINST  RAIUROAD— VENUE— KIU.- 
INO  STOCK— EVIDENCE. 

1.  A  judgment  against  a  railroad  company 
npon  a  snit  for  damages  resulting  from  an  in- 
jury to  property,  rendered  in  any  other  county 
than  the  one  in  which  the  cause  of  action 
originated,  is  "utterly  void,"  except  in  cases 
where  the  suit  is  brought  in  the  county  where 
the  principal  ofBce  of  the  company  is  located, 
and  it  is  shown  that  the  company  had  no  agent 
in  the  county  where  the  cause  of  action  orig- 
inated.    Civ.  Code,  {  2384. 

2.  Even  if  in  the  present  case  the  evidence 
was  sufficient  to  authorize  a  finding  that  the 
animal  for  the  killing  of  which  damages  were 
claimed  was  killed  by  the  agents  and  servants 
of  the  defendant,  there  was  no  sufficient  evi- 
dence to  authorize  a  finding  that  the  Injnries 
which  resulted  in  the  death  of  the  animal 
were  inflicted  in  the  county  in  which  the  suit 
was  brought;  and  it  not  appearing  that  the 
snit  was  brought  In  the  county  where  the 
principal  office  of  the  defendant  was  located, 
and  that  there  was  no  agent  in  the  county  in 
which  the  animal  was  killed,  a  verdict  in  favor 
of  the  plaintiff  was  unauthorized,  and  the  court 
erred  in  not  sustaining  the  certiorari  upon  the 
ground  that  the  verdict  was  contrary  to  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  A.  Brock  agahist  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Shumate  &  Maddox,  for  plaintiff  In  error. 
B.  Z.  Hemdon  and  Jones  &  Martin,  tot  de- 
fendant In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  acconnt  of  sickoess. 


(IIE  Oa.  TM) 
JOXES  V.  DANNBN6BRQ  CO. 
(Supreme  Court  of  Georgia.    June  11,  1902.) 

SECOND    APPEAL— LAW    OP    CASE— DIRECTING 
VERDICT. 
The  law  of  this  case  was  settled  at  the 
October  term,  1900.  of  this  court     See  37  S. 
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IL  729,  112  Gm.  426,  S2  Ii.  B.  A.  271.  It  doea 
Dot  appear  that  at  the  trial  now  under  reriew 
the  court  below  erred  in  rejecting  testimonr;' 
but  as  there  were,  in  Tiew  of  the  eridence  iio- 
troduced,  Issaea  of  fact  which  ihoold  have 
been  submitted  to  and  passed  npon  hj  the  Jury, 
the  court  erred  in  directing  a  TerdieL 
(Syllabus  by  the  Court) 

Error  from  superior  court  Sumter  county; 
Z.  A.  Ldttlejohn,  Judge. 

Action  by  the  Dannenberg  Company 
against  R.  L.  Jones.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Allen  Fort  &.  Son  and  J.  B.  PUsbury,  for 
plaintiff  In  error.  Greer  &  Felton,  J.  A. 
Hlxon,  and  Hall  &  WImberly,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(U5  Oa.  741) 

SEABOARD  AIR  LINE  RY.  v.  CHRIS- 
TIAN. 
(Supreme  Court  of  Geor^a.     June  10,  1902.) 

CERTIORARI   TO  JUSTICE— CORRECTION   OP 

VEKDICT, 
1.  When  a  superior  court  properly  overrules 
all  the  groQuds  of  a  petition  for  certiorari  save 
one  presenting  the  point  that  the  verdict  un- 
der review  was  contrary  to  law  because  for 
an  amount  larger  than  that  sued  for,  that 
court  may,  with  the  assent  of  the  plaintiff, 
correct  the  verdict  and  the  judgment  entered 
thereon  by  reducing  them  to  the  amount  claim- 
ed In  the  action,  and  then  allow  the  same  to 
stand. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Stewart  county; 
E.  J.  Reagan,  Judge. 

Action  by  M.  M.  Gbrlstlan  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

B.  T.  Hickey  and  B.  A.  Hawkins,  for  plain- 
tiff in  error.  Clarke  &  Harrison  and  G.  Y. 
Harrell,  for  defendant  In  error. 

LUMPKIN.  P.  J.  Mn.  Christian  brought 
In  a  Justice's  court  an  action  against  the  rail- 
way company  for  the  killing  of  a  cow,  laying 
her  damages  at  $40.  At  the  trial,  on  an  ap- 
peal in  the  magistrate's  court,  she  obtained 
a  verdict  for  $50.  The  defendant  thereupon 
sued  out  a  certiorari,  complaining  that  the 
yerdict  was  contrary  to  law  and  the  evidence, 
and  making  the  special  point  that  a  verdict 
for  $50  was  unwarranted  In  an  action  where- 
in the  plaintiff  claimed  only  $40.  The  only 
testimony  as  to  value  offwed  on  the  trial  be- 
fore the  Jury  was  that  of  one  witness,  who 
■wore  that  the  cow  was  worth  $50.  Upon 
the  question  of  liability,  the  evidence  was 
conflicting,  though  sufficient  to  sustain  a  flnd- 
Inf  In  favor  of  the  plaintiff.  On  the  hearing 
of  the  certiorari  In  the  superior  court,  she 
offered  to  write  off  from  her  Judgment  the 
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sum  of  $10,  and  the  Judge  accordingly  passed 
an  order  In  which  provision  was  made  for  re- 
ducing the  amount  of  the  Judgment  to  $40, 
and  which  contained  a  recital  that,  save  aa 
to  amount,  ttie  verdict  of  the  Jury  was  ap- 
proved, and  the  certiorari  therefore  overruled 
in  so  far  as  it  related  to  the  complaint  of 
the  defendant  that  no  liability  on  its  part 
was  established  by  the  evidence.  To  this  ac- 
tion by  the  court  below,  the  railway  company 
excepted. 

We  certainly  cannot  undertake  to  reverse 
the  Judgment  complained  of  on  the  ground 
that  the  finding  of  the  Jury  was  unwarranted. 
In  80  far  as  the  question  of  the  company's 
liability  was  concerned.  So  the  question  up- 
on which  the  case  must  turn  is:  Did  the 
Judge,  under  the  facts  appearing,  have  au- 
thority to  give  to  it  the  direction  above  Indi- 
cated? As  a  matter  of  course,  a  verdict  for 
$50,  In  a  suit  wherein  the  pleadings  authorise 
a  recovery  of  no  more  than  $40,  should  be 
set  aside  unless  the  plaintiff  be  willing  to 
vrelte  off  the  excess.  Railroad  Co.  v. 'Craw- 
ley, 87  Ga.  191,  13  S.  E.  508;  Moomaugh  v. 
Everett,  88  Ga.  67,  13  S.  E.  837.  Such  a 
verdict  Is  not,  however,  void,  and  may  be 
cured  In  this  court  by  a  proper  direction 
whereby  the  plaintiff's  recovery  Is  limited  te 
the  amount  for  which  he  brought  suit  Him- 
nicutt  V.  Perot,  100  Ga.  312,  27  S.  B.  787; 
RaUroad  Co.  v.  Calhoun,  104  Ga.  384,  30  8. 
B.  868.  This  being  so,  we  know  of  no  rea- 
son why  a  Judge  of  the  superior  court  may 
not  under  the  authority  conferred  upon  him 
by  section  4652  of  the  CivU  Code,  give  such 
a  direction  In  disposing  of  a  writ  of  certiorari. 
That  section  makes  It  the  duty  of  the  Judge 
to  enter  a  final  Judgment  in  a  certiorari  case, 
"when  the  error  complained  of  Is  an  error 
in  law  which  must  finally  govern  the  case, 
and  the  court  shall  be  satisfied  there  Is  no 
question  of  fact  Involved  which  makes  it  nec- 
essary to  send  the  case  back  for  a  new  hear- 
hig  before  the  tribunal  below."  We  undei^ 
stand  this  language  to  mean  that  when  the 
correction  of  an  error  of  law  committed  In 
the  trial  court  will  finally  dispose  of  a  case 
upon  Its  merits,  the  Judge  has  authority  to 
enter  up  a  final  Judgment  therein,  tU«re  be- 
ing In  that  event  no  necessity  for  another 
hearing  in  the  court  In  which  the  case  orig- 
inated. Whether  ot  not  a  question  of  fact  la 
Involved  depends,  of  course,  upon  the  char- 
acter of  the  case  presented  by  the  petition 
for  certiorari  and  the  answer  thereto.  The' 
cases  of  Grlmsley  v.  Alexander,  0.06  Ga.  165, 

82  S.  E.  24;    Holmes  v.  Pye,   107  Ga.   784, 

83  S.  B.  816;  Walker  v.  Reese,''110  Ga.  S82, 
35  S.  E.  771;  and  Railroad  Co.  v.  "'Austin,  112 
Ga.  61,  37  S.  B.  91,— established  Wi^  doctrine 
that  while  the  superior  court  may  on  cer- 
tiorari set  aside  a  vwdlct  unsupponed  by 
evidence.  It  cannot  properly,  when  there  are 
Issues  of  fact  Involved,  rmder  a  final  ^Judg- 
ment In  favor  of  the  plaintiff  In  certiorari. 
In  other  words,  the  superior  court  Is  widiout 
power  to  substitute,  for  a  verdict  whl^  tt 
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does  not  approve,  anotber  which.  In  the  opin- 
ion of  the  Judge,  the  jury  should  have  ren- 
dered. It  Is  to  be  noted,  however,  that  these 
rases  are  wholly  unlike  the  one  now  before 
us.  Here,  It  Is  manifest  that  the  judge  was 
not  of  the  opinion  that  the  verdict  under  re- 
view was  unsupported  by  the  evidence,  or 
open  to  attack  on  any  ground  save  that  It 
exceeded  in  amount  the  sum  for  which  the 
plaintiff  brought  salt.  The  judge  did  not  un- 
dertake to  substitute  for  the  verdict  of  the 
Jury  another  of  his  own  making,  In  favor  of 
the  losing  party,  but  merely  took  steps  to  cure 
their  verdict  In  order  that  it  might  lawfully 
stand.  In  pursuing  this  course  he  was,  as 
authorized  to  do  by  the  section  of  the  Code 
above  cited,  simply  correcting  an  error  of 
law,  and  thereby  bringing  to  a  legitimate  end 
a  case  which  there  was  no  necessity  of  send- 
ing "back  for  a  new  hearing  before  the  tri- 
bunal below." 

Judgment  affirmed.  All  the  justices  ccn- 
eurrlng,  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


P15  Qa.  778) 

WINO  v,  BLOCKBJB. 
(Soprene  Court  of  Georgia.     June  11,  1902.) 

OBKTIORARI  TO  JUSTICK— OBJECTIONS  RAISED 
— RIQHT  TO  COSTS. 

1.  Where  the  plaintiff.  In  an  action  in  a  jus- 
tice's court  upon  an  open  acconut  for  a  sped- 
fled  sum,  obtains  a  verdict  for  a  less  sum, 
and  in  nis  petition  for  certiorari  makes  no 
complaint  as  to  the  amount  of  the  verdict,  bnt 
merely  alleges  that  the  same  is  contrary  to  law 
and  evidence,  "because  there  was  no  evidence 
to  show  that  the  ploiutiS  shonld  pay  the  cost," 
the  complaint  of  the  verdict  should  be  treated 
•s  raising  but  a  single  exception  thereto,  viz., 
that  it  embraced  a  finding  of  costs  against  the 
plaintiff. 

2.  When,  upon  the  trial  of  such  a  case  in  a 
aragistrate  8  court,  the  defendant  tendered  to 
the  plaintiff  the  exact  amount,  which  the  jury 
afterwards  found  in  the  latter's  favor,  and  he 
refused  to  accept  the  same,  he  was  lawfully 
chargeable  with  all  the  costs  accruing  after 
soch  refusal,  but  not  with  the  costs  which 
had  accrued  before  the  tender  was  made. 

3.  The  superior  court  was  right  in  sustaining 
the  certiorari;  but  as  the  only  question  in- 
volved is  one  of  costs,  as  indicated  above, 
direction  is  given  that  the  judgment  of  the 
superior  court  be  amended,  bo  as  to  embrace 
an  instruction  to  the  justice's  couit  that,  when 
the  case  Is  again  called  iu  that  court,  the  ver- 
dict and  Judgment  therein  rendered  be  so 
amended  as  to  relieve  the  plaintiff  in  the  orig- 
inal action  of  the  payment  of  all  costs  save 
those  which  accrned  after  his  refusal  to  ac- 
cept the  tender,  and  that  after  being  so  amend- 
ed that  verdict  and  judgment  be  allowed  ta 
stand. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Montgomery 
county;  D.  M.  Roberts,  Judge. 

Action  by  Monroe  Wing  against  T.  A. 
Blocker.  From  a  judgment  sustaining  a  cer- 
tiorari to  a  Judgment  fw  plaintiff,  be  brings 
error.    Affirmed. 

J.  B.  Gelger,  for  plaintiff  in  error.  W.  L. 
Wilson,  A  B.  Hutcheson,  and  l$M.  K.  Hinea, 
for  defendant  In  error. 


PER  CURIAM.    Judgment  affirmed,  with 
direction. 

LEWIS,  3^  absent  on  account  of  alckneaa. 


(115  Ga.  6B1) 
ABBOTT  ▼.  DANBWOOD. 
(Supreme  Court  of  Georgia.     June  12,   1902.) 
GARNISHMENT— ANSWER    OP    OARNISHBB— 
TRAVERSE— EVIDENCE. 
Where,   iu  the  trial  of  a  traverse  of  au 
answer  to  a  summons  of  garnishment,  it  was 
shown  by  the  plaintiff  that  the  garnishee  had, 
more  than  three  years  before  the  service  of  the 
summons,    admitted    indebtedness    to    the    de- 
fendant,   while    the    garnishee    testified    that, 
subsequently  to  the  time  the  admissions  were 
made,    a    full    settlement   with    the   defendant 
bad  proved  that  the  garnishee  was  not  in  any 
wise  indebted  to  the  defendant,  and  there  was 
no  evidence  to  contradict  this  testimony  of  the 
garnishee,   the   evidence  was  not  sufficient  to 
support  a  verdict  sustaining  the  traverse. 
(Syllabus  by  the  Court.) 

Error  from  superlw  conrt,  Gordon  county: 
A  W.  Flte,  Judge. 

Action  by  Ellen  Danewood  against  M.  P. 
Abbott  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

B.  J.  ft  J.  McCamy  and  <3antrdl  ft  Ram- 
sour,  for  plaintiff  In  oror.  Starr  ft  Erwln, 
for  defendant  in  error. 

SIMMONS,  C.  3.  Suit  upon  an  account 
was  brought  by  Mrs.  Danewood  against  Har- 
ris to  the  April  term,  1901,  of  a  justice's 
court  The  plaintiff  also  sued  out  a  sum- 
mons of  garnishment  against  Abbott  The 
latter  answered,  denying  Indebtedness  to 
Harris,  and  this  answer  was  traversed. 
Upon  the  trial  of  the  traverse,  Mrs.  Dane- 
wood  and  two  otber  witnesses  testified,  in 
substance,  that  they  had  gone  In  the  latter 
part  of  the  year  1897,  or  January,  1898,  to 
see  Abbott  and  presented  him  an  order  from 
Harris  on  Abbott  to  pay  Mrs.  Danewood  tbe 
amount  owed  by  Harris;  that  Abbott  at  the 
time  stated  he  owed  Harris  that  amount: 
that  be  and  Harris  were  joinUy  interested 
in  the  accounts  for  the  services  of  a  stallion; 
that  he  had  not  bad  a  settiement  with  Har- 
ris, bnt  tliat  as  soon  as  lie  collected  the 
money  he  would  pay  Mrs.  Danewood.  Ab- 
bott testifled  that  when  Mrs.  Danewood  and 
the  others  called,  he  stated  to  them'  that  be 
had  not  had  a  settlement  with  Harris,  and 
did  not  know  whether  be  was  indebted  to 
him  or  not,  bnt  that  if,  upon  settiement.  It 
turned  ont  that  he  owed  Harria.  he  would 
pay  Mrs.  Danewood.  He  further  testified 
that  when,  subsequently,  be  setUed  with 
Harris.  It.  was  ascertained  that  be  did  not 
owe  Harris  anything,  bnt  that  on  tbe  con- 
trary, Harris  was  Indebted  to  him,  and  that 
he,  therefore,  did  not  pay  Mrs.  Danewood's 
claim.  He  further  testifled  that  be  bad  not 
since  that  time  become  indebted  to  Harris. 
Under  this  evidence  the  Jury  retnned  a  ver- 
dict in  favor  of  the  travene^  and  Judgment 
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yraM  rendered  against  Abbott  for  the  amount 
of  Mrs.  Danewood'B  judgment  against  Har- 
ris. Abbott,  being  dissatlsfled  with  the  ver- 
dict, sned  out  a  writ  of  certiorari  to  the  su- 
perior court  Upon  the  bearing  In  ttiat 
court,  the  certiorari  was  overruled,  and  Ab- 
bott excepted. 

In  our  opinion,  the  court  erred  in  not  sus- 
taining the  certiorari.  T>e  admissions  prov- 
ed by  the  plaintiff's  witnesses  were  made 
not  later  than  January,  1898.  The  evidence 
showed  that,  when  Abbott  made  these  ad- 
missions of  indebtedness,  he  also  stated  that 
he  and  Harris  had  not  had  any  settlement  of 
their  accounts,  and  promised  that  when  he 
collected  the  money  he  would  pay  Mrs.  Dane- 
wood.  Abbott  testified  that  he  subsequently 
ascertained,  upon  a  full  settlement,  tbat  Har- 
ris owed  him.  It  will  be  seen  that  the  ad- 
missions were  made  more  than  three  years 
before  the  summons  of  garnishment  was 
served  upon  the  garnishee.  In  the  meantime 
the  settlement  had  been  had,  and  it  had 
turned  out  that  Harris  was  indebted  to  Ab- 
bott The  evidence  of  the  plaintiff  did  not 
contradict  this.  There  was  nothing  to  show 
tbat  after  the  settlement  Harris  did  not  owe 
Abbott  as  the  latter  testified.  The  admis- 
sions, made  three  years  before  the  summons 
was  served,  were,  in  our  opinion,  fully  over- 
come by  the  evidence  of  the  garnishee,  and 
it  was  accordingly  error  to  overrule  the  cer- 
tiorari. 

It  was  argued  that  Abbott  was  bound  by 
his  verbal  acceptance  of  the  order  on  him 
by  Harris  In  favor  of  Mrs.  Danewood.  It 
is  a  sufficient  reply  to  say  tbat  the  proceed- 
ing was  by  garnishment  to  ascertain  what 
he  owed  Harris,  and  not  a  suit  against  him 
on  the  acceptance  of  tbe  order.  C!onceding 
the  binding  force  of  the  acceptance  of  the 
order,  it  does  not  follow  tbat  he  owed  Har- 
ris three  years  later. 

Judgment  reversed.  All  tbe  Justices  con- 
curring, except  LEWIS,  J„  absent  on  ac- 
count of  sickness. 


(Iiri  Ga.  768) 

GORDON  et  al.  t.  McELROT. 
(Snpreme  Court  of  Georgia.     June  11,  1902.) 

PARTITION— RETURN   OP   PARTITIONERS— ' 
RIGHTS  OF  DEVISEES. 

1.  Where  partitionera  report  tbat  "said  lands 
cannot  be  divided  by  metes  and  bounds,  as  it 
would  decrease  the  value  of  the  entire  lands 
by  said  partition,"  an  objectioo  to  their  return 
merely  setting  forth,  in  general  terms,  that 
the  lands  in,  question  "raunot  be  sold  without 
great  sacrifice  and  injury  to  the  parties  at 
Interest"  is  not  good,  in  the  absence  of  any 
allegation  showing  why  this  is  so. 

2.  Thougli,  in  a  devise  of  lands  tp  a  daugh- 
ter of  the  testator  and  her  children,  it  be  de- 
clared that  "the  property  willed  to  mv  [daugh- 
ter] is  to  be  kept  for  [her]  and  [uer]  chil- 
dren's own  use  and  benefit  free  from  all  debts 
and  control  qf  any  husband  or  person  what- 
ever," it  is  nevertheless  the  right  of  any  one 
of  the  several  devisees  to  have  the  realty  par- 
titioned. The  word  "kept"  must  be  construed 
in  connection  with  tbe  words  "free  from  all 


debts,'"  etc.;    and,  thus  eonstmed,  Che  devise 
does  not  mean  that  the  property  must  be  kept 
together  indefinitely,   as  against  the  rights  of 
the  tenants  in  common  to  a  partition. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Haxils  county: 
W.  B.  Butt  Judge. 

Action  between  R.  W.  Gordon  and  others 
Vid  K.  McElroy.  From  a  Judgment  Gordon 
and  others  bring  error.    Affirmed. 

H.  0.  Cameron,  for  plaintiffs  In  enor.  B. 
H.  Walton,  for  defendant  in  error. 

PER   CURIAM.    Judgment  affirmed. 

LEWIS,  Jn  absent  on  account  ot  stekneaii. 


(115  Oa.  790) 

EDMONDSON   v.    SOUTH    GEORGIA    BY. 

CO. 
(Supreme  Court  of  (Georgia.     June  12,  1002.) 

WRIT  OF  ERROR— DISMIS3AI#-BILI.  OF  EXCEP- 
TIONS. 
It  not  aflSrmatively  appearing  from  the 
bill  of  exceptions  that  the  same  was  served 
within  10  days,  and  filed  in  the  office  of  the 
clerk  of  the  trial  court  within  15  days,  after 
having  been  certified  by  the  Judge,  and  counsel 
for  defendant  in  error  having  acknowledged 
service  in  these  words  only:  "I  hereby  ac- 
knowledge service  of  a  true  copy  of  the  fore- 
going bill  of  exceptions,  and  further  service 
thprpof  is  waived," — ^the  writ  of  error  must  be 
dismissed.  Vickers  v.  Sanders,  32  8.  E.  102, 
lOti  Ua.  266. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Brooks  county; 
3tu>.  C.  Hart  Judge. 

Action  between  W.  A.  Edmondson  and  the 
South  Georgia  Railway  Company.  From  a 
Judgment  Edmondson  brings  error.  Dis- 
missed. 

M.  Baum  and  8.  8.  Bennet  for  plalntifl  in 
error.    H.  G.  Turner,  for  defendant  in  errcM:. 

PER  CURIAM.    Writ  of  error  dismissed. 

liEWIS,  J.,  absent  on  account  of  sickness. 


(116  Oa.  7S9) 

8TICKNEY  et  nx.  v.  CHAPMAN. 
(Supreme  Court  of  Georgia.     June  11,  1902.) 

ATTACHMENT— NONRESIDENCE>-BVIDENCB. 

Under  the  facts  disclosed  by  the  record 
in  this  case,  the  evidence  demanded  a  finding 
that  the  defendant  was  a  nonresident  of  the 
state  of  Georgia,  and  it  was  erroneous  to  di- 
rect a  verdict  to  the  contrary. 
(Syllabus  by  the  Court) 

Error  from  city  conrt  of  Floyd  county;  Jn» 
H.  Reece,  Judge. 

Action  by  R.  Si  Stickney  and  wife  against 
J.  T.  Chapman.  Judgment  for  defendant 
and  plaintiffs  bring  error.    Reversed. 

CL  K.  Carpenter,  for  plaintiffs  in  error. 
Harris,  Cbamle*  4k  Hairia*  for  defendant  in 
error* 
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UTTIJB,  J.  SUckney  and  wife  cansed  an 
attachment  to  issue  against  the  pro]f>erty  of 
Chapman  on  the  ground  that  he  was  a  non- 
resident of  the  state  ,of  Georgia,  which  was 
levied  on  two  certain  lots  of  land  In  the  city 
of  Rome,  Ga.  To  the  declaration  in  attach- 
ment, which  was  filed,  the  defendant  inter- 
posed a  plea,  and  also  filed  a  traverse  of  the 
grounds  of  attachment,  tn  which  he  denied 
that  he  was  a  nonresident  of  the  state  of 
Georgia,  but  averred  that  he  did  reside  In 
the  state,  and  In  Floyd  coionty,  at  the  time 
the  affidavit  to  obtain  the  attachment  was 
made,  and  had  resided  In  said  county  for  a 
period  .of  time  previous  to  the  Issuance  of 
said  attachment  On  the  trial  of  the  case, 
the  coart  struck  the  plea  on  demurrer,  and 
rendered  a  common-law  judgment  in  favor  of 
the  plaintiffs  against  the  defendant  for  the 
amount  sued  for.  A  Jury  was  then  empan- 
ded  to  try  the  Issue  made  by  the  traverse  of 
the  {Hounds  of  the  attachment,  and  evidence 
was  submitted  on  the  question  of  residence, 
which  is  not  reported,  as  we  base  our  opinion 
on  evidence  given  by  the  defendant  himself, 
to  which  reference  Is  hereafter  made.  At 
the  close  of  the  evidence,  the  court  directed 
a  verdict  sustaining  the  traverse  filed  by  the 
defendant.  To  this  order  and  ruling,  plain- 
tiffs excepted,  as  they  did,  also,  to  the  refnsal 
of  the  court  to  direct  a  verdict  for  the  plaln- 
Uffs. 

The  only  qnestloii  presented  for  oar  con- 
sideration Is  whether  the  defendant,  Chap- 
man, was  In  law  a  nonresident  of  the  state 
of  Georgia  at  the  time  the  attachment  was 
sued  out  If  he  was,  the  direction  of  a  ver- 
dict In  favor  of  the  traverse  of  the  grounds 
of  the  attachment  was  wrong.  On  the  con- 
trary. If  he  was  a  resident  of  the  state  ot 
Georgia  at  the  time  of  suing  out  the  attach- 
ment, snch  direction  would  be  upheld.  The 
question  of  residence  Is  a  mixed  one  of  law 
and  fact;  the  jury  determining  the  facts, 
and  the  judge  determining  whether  the  facts 
as  established  constitute  residence.  Ordi- 
narily, the  evidence  relied  on  should  go  to 
the  jury,  whose  province  it  is  to  determine 
the  fact  of  residence  tmder  proper  instruc- 
tions  from  the  court;  and  had  there  been  any 
conflict  In  the  evidence  In  this  case  It  would 
have  been  error  to  direct  a  verdict  either  way. 
It  happens,  however,  that  there  Is  no  such 
conflict,  and  the  sole  question  Is  whether  the 
facts  in  evidence  show  that  the  defendant. 
Chapman,  was  a  resident  of  this  state  at 
the  time  the  attachment  was  sued  out  -  It  Is 
contended,  on  the  part  of  the  defendant  in 
error,  that  at  no  time  did  he  ever  claim 
any  oth^  place  than  Rome  as  his  home  or 
residence,  and  that  he  was  only  temporarily 
absent  from  Rome  when  the  attachment  is- 
sued, traveling,  and  exhibiting  a  circus,  and 
therpfore  did  not  acquire  a  residence  at  any 
place  other  than  Rome.  He  himself  testified 
that  he  was  bom  in  the  state  of  Georgia, 
and  Rome  has  been  his  home  and  place  of 
business  for  25  years;    that  be  waa  tem- 


porarily absent  in  South  America  for  awhile, 
but  stlU  claimed  Rome  as  Ills  home  and  resi- 
dence. 

Evidently,  the  theory  of  the  defendant  was 
that  if  he  was  legally  domiciled  In  Floyd 
county,  then  without  regard  to  the  fact  that 
for  the  purposes  of  business  be  continuously 
remained  out  of  the  state,  he  was  a  resident 
of  the  state;  and,  further,  that  the  fact  that 
he  had  acquired  no  domicile  elsewhere  deter- 
mined the  question  of  his  residence.  This 
contention,  when  applied  to  the  construction 
of  laws  relating  to  attachments  of  the  prop- 
erty of  nonresident  debtora,  Ic  not  sound.  It 
is  said  by  the  compilers  of  tlie  American  & 
English  Elncyclopoedla  of  Law,  on  authority 
(volume  3  [2d  Ed.]  p.  198),  that  residence 
and  domicile  are  not  synonymons  terms  as 
used  In  attachment  laws,  though  the  distinc- 
tion Is  not  always  accurately  drawn.  It  is 
the  actual,  and  not  the  legal,  residence  which 
Is  meant  In  attachment  statutes.  Judge 
Drake,  in  lila  work  on  Attachments,  in  sec- 
tion sis,  also  declares  on  authority  that,  In  ' 
determining  whether  a  debtor  is  a '  resident 
of  a  particular  state,  the  question  as  to  his 
domicile  is  not  always  involved,  for  he  may 
have  a  residence  which  Is  not  In  law  his 
domicile.  Domicile  includes  residence  with  an 
Intention  to  remain,  while  no  length  of  resi- 
dence without  Intention  of  remaining  con- 
stitutes domicile.  Our  law  declares  that  an 
attachment  may  issue  when  the  debtor  re- 
sides ont  of  the  state,  and  the  point  of  our 
inquiry  is  directed  to  the  question  whether 
the  evidence  showed  that,  at  the  time  the 
attachment  waa  sued  out,  Chapman  resided 
ont  of  the  state  of  Georgia,  and  not  to  the 
question  of  where  he  was  domiciled.  If  be 
was  continuously  without  the  state  for  a 
considerable  period  of  time,  so  that  ordinary 
processes  of  the  law  could  not  be  served  on 
him,  he  was  unquestionably,  under  the  au- 
thorities generally,  a  nonresident  within  the 
contemplation  of  the  statute;  but  in  the  case 
of  Hickson  V.  Brown,  92  Ga.  228,  17  S.  B. 
1035,  Mr.  Justice  Lumpkin  went  farther,  and 
said  in  the  opinion:  "The  mere  fact  that  a 
nonresident  may  be  found  and  served  does 
not  prevent  a  creditor  from  exercising  his 
right  to  sue  by  attachment"  In  the  case 
of  Keller  v.  Carr,  40  Minn.  428,  42  N.  W. 
292,  it  was  ruled  that:  "A  debtor  may  re- 
side or  remain  out  of  the  state  so  long  and 
under  snch  circumstances  as  to  be  a  non- 
resident, within  the  meaning  of  the  statute 
relating  to  attachments,  although,  by  reason 
of  his  intention  to  return,  his  political  domi- 
cile contlnnea  to  be  tn  the  state.  It  Is  the 
question  of  actual  residence,  and  not  of 
domicile  merely;  and  this  is  a  fact  to  be 
determined  by  the  ordinary  and  obvious  in- 
dicia of  residence;  but  a  mere  casual  or 
temporary  absence  of  a  debtor  from  the  state, 
on  business  or  pleasure,  will  not  render  him 
a  nonresident,  even  although  he  may  not 
have  a  house  of  usual  abode  here,  at  which 
a  aommons  against  him  might  be  served  dur- 
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Ing  sncb  absence."  In  the  opinion  delivered 
in  that  case,  "residence"  was  defined  as  "nn 
act,"  "domicile"  as  "an  act  coupled  with  an 
Intent";  and  it  was  said  that  "a  man  may 
have  a  residence  in  one  state  or  counti'y, 
and  his  domicile  in  another,  and  he  may  be 
a  nonresident  of  the  state  of  bis  domicile  !n 
the  sense  that  bis  place  of  actual  residence 
Is  not  there.  Hence  the  great  weight  of 
authority  holds,  rightly  so,  as  we  think,  tiiat 
a  debtor,  although  his  legal  domicile  is  in 
the  state,  may  reside  or  remain  out  of  It 
for  BO  long  a  time,  and  under  such  chrcum- 
stances,  as  to  acquire,  so  to  speak,  an  actual 
nonresidence,  within  the  meaning  of  the  at- 
tachment statute."  The  supreme  court  of 
California,  in  Egener  v.  Juch,  101  Cat.  105, 
35  Pac.  432,  873,  ruled  that  the  residence  re- 
ferred to  by  attachment  laws  was  actual,  ns 
contradistinguished  from  constructive  or  1<^ 
gal,  residence  or  domicile.  In  the  case  of 
Garden  t.  Garden,  107  N.  0.  216,  12  S.  E. 
187,  22  Am.  St  Rep.  876,  Shepherd,  J., 
quotes  the  following  from  a  former  decision 
of  that'  court:  "Without  deciding  who,  in 
law,  is  a  nonresident  in  other  respects,  but 
confining  this  decision  to  the  construction  of 
this  statute  Irelating  to  attachments]  the 
conclusion  is  that  where  one  voluntarily  re- 
moves from  this  to  another  state,  for  the 
purpose  of  discharging  the  duties  of  an  office 
of  Indefinite  duration,  which  require  his  con- 
tinued presence  there  for  an  unlimited  time, 
such  a  one  is  a  nonresident  of  this  state  for 
the  purposes  of  an  attachment,  and  that,  not- 
withstanding he  may  occasionally  visit  this 
state,  and  may  have  the  intent  to  return  at 
some  future  time."  He  says  further:  "The 
prominent  idea  Is  that  the  debtor  must  be  a 
nonresident  of  this  state,  where  the  attach- 
ment is  sued  out,  not  that  he  must  be  a 
resident  elsewhere."  If  we  apply  tnese  rales, 
which  seem  to  be  sound  and  reasonable,  to 
the  facts  proved  in  this  case  by  the  evidence 
of  the  defendant  himself,  it  must  be  ruled 
that  he  was  such  a  nonresident  of  this  state 
at  the  time  the  attachment  was  sued  out  an 
to  authorize  its  issue  on  that  ground.  The 
statute  Is  fully  met  when  it  is  shown  that 
Chapman  was  a  nonresident  of  Floyd  coun- 
ty; that  is,  that  he  did  not  do  the  act  of 
residing  there,  as  under  the  evidence  it  does 
not  appear  that  he  claimed  residence  in  any 
other  county  of  Georgia.  He  himself  tes- 
tified on  cross-examination  that  about  11 
years  ago  (1891)  he  was  employed  as  con* 
ductor  on  a  railroad  In  South  America;  that 
he  returned  "sometimes  every  year,  some- 
times two  years,  and  never  less  than  thn« 
years,"  to  bis  home  in  Georgia.  He  remain- 
ed there  until  1898,  when  he  was  injured. 
He  then  came,  not  to  Georgia,  but  to  New 
York,  for  medical  treatment  Most  of  the 
time  afterwards  was  spent  by  him  in  the 
city  of  New  York,  where  he  was  being  treat- 
ed, and  where  he  had  a  pending  suit  agalnjit 
the  railroad.  Afterwards  he  returned  to 
Rome,— the   latt^   part   of   190O,— and    thon 


went  to  South  America  on  a  matter  of  busi- 
ness, where  he  remained  until  the  spring  of 
1901.  He  had  never  been  to  Georgia  but 
once  since  be  went  to  South  America,  In 
October  or  November,  1900,  and  on  that  oc- 
casion he  remained  three  or  fonr  days,  and 
then  returned  to  Sonth  America  to  look  after 
his  business,  and  returned  to  New  York  In 
October,  1901.  He  was  there  at  the  time 
the  interrogatories  were  executed.  The  at- 
tachment issued  in  April,  1901.  There  was 
much  other  evidence,  as  to  the  domicile  and 
residence  of  Chapman,  than  that  which  we 
have  extracted  from  his  evidence,  but  we  are 
at  liberty  to  take  this  evidence  most  strong- 
ly against  himself.  Doing  so,  we  extract 
that  which  appears  above  as  conclusive  of 
the  facts  touching  his  residence.  Wherever 
the  legal  domicile  of  the  defendant  In  at- 
tachment may  liave  been,  it  is  clear  that  he 
did  not  reside  in  Georgia  In  the  sense  con- 
templated by  the  attachment  law,  which  an- 
thorizes  such  a  writ  to  issue  against  a  non- 
resident of  the  state. 

The  judgment  of  the  conrt  below,  direct- 
ing a  verdict  In  favor  of  the  traverse  of  the 
ground  that  the  defendant  was  a  nonresident, 
is  reversed.  All  the  Justices  concurring,  ex- 
cept LEWIS,  J^  absent  on  account  of  sick- 
neaa. 


(UfiOm.  790) 

FITZGERALD  MILITART  BAND  T.  COL- 
ONY BANK  et  al. 

(Supreme  Conrt  of  Georgia.     June  12,   1902.) 

GARNISHMENT— NOTICE  OV  DISS01.UTION— UA- 
BILITT  OF  OARNISHBEi— BOND. 

1.  Where  a  suit  was  pending  in  a  ooanty 
conit,  and  a  summons  of  garnishment  was  is- 
sued and  served  upon  a  debtor  of  the  defend- 
ant, and  the  sarnistaee  answered,  admitting 
funds  in  his  iiands,  and  thereafter  the  defend- 
ant gave  a  bond  to  dissolve  the  garnishment 
and  the  clerk  of  the  court  notified  the  gar- 
nishee that  the  garnishment  bad  been  dis- 
solved, and  the  garnishee  paid  to  the  defend- 
ant the  amount  lu  his  hands,  and  where  the 
bond  given  to  dissolve  the  garnishment  was 
fatally  defective,  held:  (1)  That  there  is  no 
law  requiring  the  clerk  to  give  such  notice, 
and  one  who  acts  upon  it  does  so  at  his  peril; 
(2)  that  the  bond  having  been  fatally  defect- 
ive, the  garnishee  is  not  protected.  Rogers  t. 
Moore,  40  Ga.  386,  distinguished. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Irwin  county; 
D.  M.  Roberts,  Judge. 

Action  by  the  Fitzgerald  Military  Band 
against  the  Fitzgerald  Driving  Association. 
The  Colony  Bank  and  Bander  &  Bowen  were 
garnishees.  Judgment  was  obtained  against 
defendant  From  an  order  directing  a  ret- 
diet  In  favor  of  tbe  garnishees,  plaintiff 
brings  error.    Reversed. 

Eidrldge  Cutts  and  Hal  Lawson,  for  plain- 
tiff In  error.  L.  Kennedy  and  J.  H.  Martin, 
for  defendants  In  error. 

T  L  Sm  QamUtament,  voL  K  C«nt  Dig.  U  MT, 
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SIMMONS,  0.  3.  The  Fitzgerald  Military 
Band,  a  iwrtnerahlp,  brought  suit  agalns^  the 
Fitzgerald  Driving  Association.  Pending 
this  snlt  the  plaintiff  sued  out  summonB  of 
garnishment  against  the  Colony  Bank  and 
Bauder  &  Bcvren.  The  garnishees  ans'wer- 
ed,  admitting  funds  in  their  bands.  After- 
wards the  defendant  flled  in  the  office  of  th« 
clerk  of  the  court  a  bond  to  dissolve  the 
garnishment  The  clerk  gave  notice  to  the 
garnishees  that  the  garnishment  had  been 
dissolved,  whereupon  the  garnishees  paid 
over  to  the  defendant  the  amount  they  owed 
it  Judgment  was  obtained  against  the  de- 
fendant and  the  plaintiff  moved  to  enter  up 
Judgment  against  the  garnishees  for  the 
amount  admitted  to  have  been  in  their  hands 
at  the  time  of  the  service  of  the  summons 
of  garnishment  The  garnishees  resisted  this 
motion,  and  by  leave  of  the  court  filed  an 
amendment  to  their  answer,  setting  out  the 
above  facts  as  to  the  notice  of  the  dissolu- 
tion of  the  garnishment  and  the  payment  of 
the  funds  of  the  defendant  This  was  ob- 
jected to  by  the  plaintiff,  and  the  objection 
overruled.  The  bond  which  bad  been  flled 
was  on  its  face  fatally  defective  In  several 
particulars.  It  Is  unnecessary  to  mention 
the  defects,  as  they  were  admitted  by  all 
parties.  The  court  directed  a  verdict  In  fa- 
vor of  the  garnishees,  holding  that,  as  they 
had  been  given  notice  by  the  clerk  that  the 
garnishment  bad  been  dissolved,  they  were 
protected.  The  plaintiff  flled  a  bill  of  ex- 
ceptions complaining  of  this  ruling  of  the 
court  and  of  the  allowance  of  the  amendment 
to  the  garnishees'  answer. 

We  think  the  exceptions  were  well  taken. 
That  the  bond  was  fatally  defective  was 
admitted.  It  was  not  such  a  bond  as  the 
statute  requires.  It  did  not  protect  tbe  rights 
of  the  plaintiff.  The  only  way  In  this  state  to 
dissolve  a  garnishment  is  by  giving  a  stat- 
utory bond.  Civ.  Code,  {  4718;  Moore  v. 
Allen,  55  6a.  67.  When  such  a  bond  is  given 
and  filed  In  the  office  of  the  clerk  of  the 
court  In  which  the  suit  Is  pending,  It  dissolves 
the  garnishment  and  the  plaintiff  is  entitled, 
if  he  recovers  Judgment  against  the  princi- 
pal, to  enter  up  Judgment  against  the  secu- 
rities on  the  bond  given  to  dissolve  the  gar- 
nishment The  trial  Judge  seems  to  have 
lost  sight  of  this  view  of  the  law,  and  direct- 
ed a  verdict  for  the  garnishees  simply  be- 
cause they  bad  acted  upon  the  notice  from 
the  clerk  that  the  garnishment  bad  been 
dissolved.  We  have  diligently  searched  the 
Code,  and  can  find  no  law  requiring  or  au- 
thorizing tbe  clerk  to  give  any  such  notice. 
His  notice  is,  therefore,  no  more  effectual 
to  protect  tbe  garnishees  than  If  any  other 
Individual  had  voluntarily  given  It  The  gar- 
nishees acted  upon  the  notice  at  their  peril.. 
If  tbe  bond  had  been  a  valid  one,  they  would 
have  been  protected.  As  It  was  fatally  de- 
fective, and  not  a  good,  statutory  bond,  tbe 
garnishees  were  not  protected  by  It  The 
notice  can,  of  Itself,  be  no  protection  what- 


ever. It  was  given  by  the  clerk  voluntarily, 
and  the  garnishees  could  not  rely  upon  Its 
correctness,  as  they  could  have  done  had  It 
been  his  duty  as  a  public  officer  to  give  such 
notice. 

The  defendants  In  error  relied  upon  Rogers 
V.  Moore,  40  6a.  386.  In  that  case  there  was 
a  garnishment  founded  upon. an  attachmcLt 
At  tbe  time  of  that  decision  there  was  no 
law  for  dissolving  garnishments  In  cases  of 
attachment  The  sheriff,  however,  took  a 
bond  to  dissolve  the  garnishment  and  noti- 
fied tbe  garnishees  of  the  fact  They  pjOid 
to  the  defendant  the  funds  in  their  bands, 
and  this  coiut  held  that  they  were  protected. 
The  reasoning  of  the  coiurt  was  that  inas- 
much as  the  sheriff  bad  a  right  to  take  a 
replevy  bond  from  the  defendant  in  attach- 
ment and  as  tbe  summons  of  garnishment 
bad  seized  funds  belonging  to  the  defend- 
ant the  bond  taken  by  the  sheriff  was  in 
the  nature  of  a  replevy  bond,  and,  although 
It  proved  defective,  the  garnishees  were  pro- 
tected in  paying  over  the  money.  While  this 
reasoning  may  be  unsound,  it  is  tmnecessary 
to  review  tbe  case,  as  it  differs  from  the  one 
with  which  we  are  dealing.  At  any  rate, 
we  are  not  disposed  to  follow  it,  except  in 
a  case  In  which  tbe  facts  are  Identical  with 
those  of  that  case.  Tbe  decision  was  made 
before  the  act  of  1869  (Civ.  Code.  {  4554), 
allowing  garnishments  on  attachments  to  be 
dissolved  as  In  other  cases,  and  before  tbe 
act  of  1884-85  (Civ.  Code,  {  4718),  which 
applies  to  all  garnishments.  For  the  reasons 
given,  we  think  the  Judge  erred  in  the  rul- 
ings complained  of,  although  be  may  have 
predicated  his  Judgment  upon  tbe  case  of 
Rogers  V.  Moore,  supra. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(115  Ga.  767) 

HARRIS  COUNTY  ▼.  BRADY. 

(Sapreme  Court  of  Georgia.     June  11,  1902.) 

ACTION  AGAINST  COUNTY— PLEADING— DEMUR- 
RER—APPEAU 

1.  Whenever  a  county  is  by  statute  made  lia- 
ble for  a  given  demand,  an  action  against  it 
will  lie  therefor,  tbotigh  the  statute  does  not 
in  express  terms  authorize  or  provide  for  the 
bringing  of  such  an  action.  Mackejr  v.  Ordi- 
naries, 59  Ga.  832;  Davis  v.  Home,  &4  Ga. 
69;  Smith  v.  Floyd  Co.,  11  8.  E.  850,  85  Ga. 
420.  See,  also.  Scales  v.  Ordinary,  41  Ga. 
225;    Hammoud  v.  Richmond  Co.,  72  6a.  188. 

2.  An  action  npon  an  account  against  a 
county  is  not  open  to  general  demnrrer  if  any 
one  or  more  of  the  items  ot  such  account  con- 
stitutes a  lawful  demand  against  tbe  county. 
Mayor,  etc.,  v.  Smith.  36  S.  E.  955,  111  Ga. 
870.  See,  also,  Higginbotham  v.  Conway,  39 
S.  E.  550,  113  Ga.  1155. 

3.  One  of  the  items  of  the  account  sued  on 
in  the  present  case  was  for  the  expenses  of  the 
arresting  officer  in  carrying  the  prisoner  to  the 
county  where  the  alleged  offense  was  commit- 
ted, and  such  county  was  liable  at  least  for 
these  expenses  (Pen.  Code,  {  898),  and  there- 
fore liable  to  suit 

f  L  Se«  Counties  vol.  IS,-  Cent.  Dig.  ii  33S.  Ml 
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4.  Points  not  properly  made  by  apecinl  de- 
mnrrer  aa  they  should  be  will  not,  thougb 
•rened  here,  be  considered  or  passed  npou. 

5.  As  no  evidence  was  brought  up  in  the 
record,  it  does  not  appear  that  the  court  erred 
In  directing  the  verdict  to  which  axceptlon  wma 
taken. 

(Syllabus  by  the  CourL) 

Eirror  from  superior  cotirt,  Harrli  county; 
W.  B.  Butt,  Judge. 

Action  by  H.  N.  Brady  against  Harris 
county.  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.    Affirmed. 

B.  H.  Walton,  J.  B.  Burnside,  and  J.  B. 
Terrell,  for  plaintiff  in  error.  Harwell  * 
Lovejoy,  for  defendant  in  error. 

PER  OUBIAM.    Judgment  affirmed. 

LEWIS,  3n  absent  on  account  of  sickness. 


(lis  Ga.  778) 

WALL  T.  MACON,  D.  ft  S.  B.  GO. 

(Supreme  Court  of  Oeoreia.     Jnne  11,   1902.) 
CERTIORARI— BVIDBNCB. 

The  Terdict  which  the  jury  In  the  magis- 
trate's court  returned  in  favor  of  the  defend- 
ant being  amplr  supported  by  testlmouy,  there 
was  no  error  In  oyerrnling  a  certiorari  sued 
out  by  the  plaintiff  on  the  grounds  that  the 
verdict  waa  contrary  to  law  and  the  evideno& 
(Syllabus  by  the  Ck>art.) 

Error  from  superior  court,  Twiggs  county; 
D.  M.  Roberta,  Judge. 

Action  by  J.  J.  Wall  against  the  Macon, 
Dublin  &  Savannah  Railroad  Cioiapany. 
From  a  Judgment  overrnllng  a  certiorari  to 
a  magistrate's  court,  plaintiff  brin^  error. 
Affirmed. 

Henry  Bunn  Wlmberly,  for  plaintiff  In  er* 
ror.    L.  D.  Shannon,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  Jn  absent  on  account  of  sickness. 


(ii;  oa.  766) 

TALBOT   COUNTY   r.    JfANSFIELD. 
(Supreme  Court  of  Georgia.     June  11,  1902.) 

COUNTIES— LIABILITIES— EXPENSES   OF  JAIL 

PRISONERS— MEDICAL  ATTENTION. 

1.  Under  section  020  of  the  Penal  Code,  a 
person  charged  with  crime  may,  under  certain 
circumstances,  be  sent  or  committed  to  the 
jail  of  a  county  other  than  that  in  which  the 
crime  was  committed,  for  safe-keeping.  When 
this  has  been  done,  the  person  so  committed  is 
in  the  full  care  and  nistody  of  the  county  au- 
thorities which  by  statute  have  charge  of  the 
jail  in  which  such  person  ia  confined,  so  long 
as  he  remains  in  such  jail. 

2.  An  obligation  is  imposed  by  law  on  the 
county  where  the  crime  was  committed,  and 
from  which  such  person  was  sent,  to  pay  to 
the  county  in  the  jail  of  which  he  was  confined 
all  necessary  jail  fees,  costs,  etc.,  incurred  in 
behalf  of  the  prisoner,  among  which  is  neces- 
sary medical  attention  rendered  to  such  pris- 
oner; and  if  payment  thereof  is  refused,  or  is 
not  made,  the  county  incurring  such  expeuse 
has  a  right  of  action,  against  the  county  from 


which  such  prisoner  was  sent,  to  neover  the 

same. 

S.*The  law,  however,  creates  no  liabilit]^ 
against  the  county  from  which  the  accused 
person  was  sent,  iu  favor  of  an  individual 
who  gave  medical  attention  to  such  prisoner 
on  the  request  of,  and  under  a  contract  to 
do  ao.  made  with,  the  keeper  of  the  jail. 

4.  A  county  ia  not  liable  to  be  sued  unless 
liability  is  fixed,  or  the  suit  is  authorized  by 
statute. 

6.  The  trial  Jndge  erred  lu  overruling  the 
motion  for  nonsuit,  and  in  directing  a  verdict 
for  the  plaintiff. 

(Syllabus  by  the  Court) 

Blrror  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  E.  E.  Mansfield  against  Talbot 
county.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Persons  ft  McGehee,  for  plaintiff  In  error. 
J.  J.  Bull,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(US  Oa.m) 

MATOR,    ETC.,    OP    BRUNSWICK    t. 

WENTZ. 

(Supreme  Court  of  Georgia.     Jane  11,  1902.) 

APPEAL— RKVIBW. 

None  of  the  special  grounds  of  the  motion 
tot  a  new  trial  disclose  the  commission  of  any 
error,  and  there  was  sufficient  evidence  to  war^ 
rant  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Olynn  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  the  mayor,  etc.,  of  Brunswick 
against  M.  B.  Wentst  From  a  Judgment, 
the  mayor  brings  error.    Affirmed. 

W.  B.  Kay  and  O.  B.  Conyers,  for  plaintiff 
In  errac.  3.  D.  Sparks,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  at  sickness. 


(U6  0a.«t2) 
SMITH  T.  SMITH. 
(Supreme  Court   of  (Georgia.     Jane  9,  1902.) 

WIDOW'S    ALLOWANCE— YEAR'S    SUPPORT- 
RETURN  OF  APPRAISERS. 

1.  Though  the  estate  of  a  decedent  la  sol- 
vent, and  exceeds  in  value  the  sum  of  $500, 
his  widow  is  not,  under  section  34(>5  of  the 
Civil  Code,  as  a  matter  of  right  absolutely 
entitled  to  a  year's  support  of  at  least  that 
amount  in  value,  but  tne  same  mav  be  fixed 
at  $100  or  more;  the  amount  to  be  "estimated 
according  to  the  circumstances  and  standing 
of  the  family  previous  to  the  death"  of  the 
husband. 

2.  The  return  of  the  appraisers  appointed  to 
set  apart  a  year's  support  is  prima  facie  cor- 
rect, and,  if  caveated  by  the  widow  on  the 
ground  that  the  allowance  is  too  small,  the  bur- 
den is  upon  her  of  showing  by  appropriate  evi- 
dence that  such  is  the  fact. 
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8.  A  widow,  thonrh  left  ehUdleas,  to  under 
the  law  entitled  to  nave  set  apart  to  her,  «» 
a  part  of  lier  year's  support,  "a  sutUcient 
amoiiut  of  the  household  furniture"  left  by  her 
deceased  husband. 

(Syllabus  by  the  Oourt.) 

Error  from  supaior  court  Jones  county; 
Jno.  C.  Hart,  Judge. 

Proceeding  by  J.  M.  Smith  against  Moses 
Smith,  administrator,  to  recover  a  widow's 
allowance.  From  the  Judgment,  J.  M.  Smith 
brings  error.    Beversed. 

Hardeman,  Davis,  Turner  &  Jones,  for 
plaintiff  in  «ror.  Johnson  &  Johnson  and 
J.  M.  Terrell,  for  defendant  In  error. 

FISH,  J.  Tbe  points  -presented  for  ad- 
judication by  the  record  In  this  case  are 
those  referred  to  In  the  headnotes. 

1.  The  first  question  is,  if  the  estate  of  a 
decedent  is  solvent,  and  exceeds  In  value 
the  sum  of  ¥500,  to  hto  widow,  as  a  matter 
of  right,  absolutely  entitled  to  a  year's  sup- 
port, of  at  lea&t  that  amount  in  value,  from 
the  estate?  Under  the  provisions  of  section 
3465  of  the  CItII  Code,  this  question,  in  our 
opinion,  must  be  answered  in  the  negative. 
That  section  declares:  "The  provision  set 
apart  for  the  family  shall  In  no  event  be 
less  than  the  sum  of  one  hundred  dollars, 
and  U  it  shall  appear  upon  a  Just  appraise- 
ment of  the  estate  that  it  does  not  exceed 
In  value  the  sum  of  five  hundred  dollars.  It 
shall  be  the  duty  of  the  appraisers  to  set 
apart  tbe  whole  of  said  estate  for  the  sup- 
port and  maintenance  of  such  widow  and 
child  or  children,  or  If  no  surviving  widow, 
to  tbe  lawful  guardian  of  the  child  or  chil- 
dren, for  their  benefit"  It  Is  only  where 
the  estate  shall  appear,  upon  a  Just  appraise- 
ment of  the  same,  not  to  exceed  in  value 
$500,  that  the  appraisers  are  required  to  set 
apart  the  whole  of  tbe  estate;  and  when 
this  80  appears,  they  must  set  apart  all  of 
It  whether  the  estate  be  solvent  or  Insol- 
vent Under  such  circumstances,  the  qnea- 
Uon  of  solvency  Is  wholly  immaterial.  Where, 
however,  the  estate  is  of  greater  value  than 
$500  the  appraisers  shall  set  apart  therefrom, 
as  a  year's  support  what  In  their  Judgment 
wQl  be  a  sufficiency  for  the  support  and 
maintenance  of  the  widow,  or  minor  child  or 
children,  or  widow  and  minor  child  or  chil- 
dren, as  the  case  may  be,  for  the  space  of 
12  months;  tbe  amount  "to  be  estimated  ac- 
cording to  the  circumstances  and  standing  of 
Che  family  previous  to  the  death  of  the  tes- 
tator or  Intestate,  and  keeping  in  view  also 
tbe  solvency  of  the  estate."  If  It  be  claimed 
that  there  is  a  want  of  harmony  in  these 
provisions  of  the  statute.  In  that  the  ap- 
praisers are  required  to  set  apart  the  whole 
of  the  estate.  If  It  be  of  less  value  than 
$500,  while  they  may  set  apart  only  $100  If 
the  estate  be  of  greater  value  than  $500,  the 
only  reply  we  have  to  make  to  such  crltl- 
elam  la  tiiat  such  Is  the  law,  and  this  court 
to  powerless  to  change  It    If  there  be  In- 


congruity In  the  statute  In  tlito  respect.  It 
came  about  In  this  way:  Our  first  Civil 
Code  was  adopted  by  the  act  of  Decembfir 
19,  1800,  which  provided  that  the  Code  should 
be  of  force,  and  take  effect  on  January  1, 

1862.  This  act  was  amended  by  tbe  act  of 
December  16,  1861,  which  declared  that  tbe 
Code  ahould   go  into  operation   January    1. 

1863,  and  not  before.  This  Code  (section 
2531),  In  relation  to  a  year's  support,  pro- 
vided that  "the  provision  set  apart  for  tbe 
family  shall,  in  no  event  be  less  than  the 
sum  of  one  hundred  dollars,  and  may  extend 
to  the  whole  estate."  On  December  9,  18C2, 
an  act  was  passed  amending  the  act  of  Feb- 
ruary 19,  1856,  providing  for  setting  apart  a 
year's  support  in  which  amending  act  It  was 
declared:  "It  shall  be  the  duty  of  said  ap- 
praisers appointed  In  pursuance  of  said  act, 
if  It  shall  appear  upon  a  Just  appraisement 
of  such  estate  that  It  does  not  exceed  In 
value  the  siun  of  five  hundred  dollars,  to 
set  apart  the  whole  of  such  estate  for  tbe 
support  and  maintenance  of  such  widow  and 
chUd  or  children."  Acts  1862-63,  p.  30.  It 
is  needless  to  Inquire  what  effect  the  act  of 
December  9,  1862,  had  upon  the  section  above 
quoted  of  the  Code,  which  was  not  to  go  Int? 
operation  until  January  1,  1863,  for  the  rea- 
son that  the  provisions  quoted,  in  the  first 
part  of  this  opinion,  of  section  3465  of  the 
Code  of  1895,  all  the  sections  of  which  were 
by  ^e  adopting  act  of  December  16,  1895, 
enacted  into  statutory  laws  (Central  of  Geor- 
gia Ry.  Co.  V.  State,  104  Oa.  831,  31  S.  E. 
531,  42  L.  R.  A.  618),  are  clear  and  spedflc, 
and  must  be  taken  as  the  law  on  the  sub- 
ject though  they  may  not  operate  In  every 
Instance  with  entire  harmony.  It  may  be 
noted  that  the  language  quoted  from  section 
3465  of  the  Code  of  1895  is  the  same  as  that 
employed  in  the  Codes  of  1868  (section  2530), 
1873  (section  2571),  and  1882  (section  2671), 
neither  of  which  three  last  mentlon(«i«  Co<les, 
however,  was  aver  adopted  by  an  act  of  tbe 
legislature. 

2.  Tbe  principles  announced  In  tbe  second 
headnote  are  supported  by  Robson  v.  Harris, 
82  Oa.  153,  7  S.  B.  926.  In  the  present 
case,  the  appraisers  set  apart  the  sum  of 
$100  as  a  year's  support  to  tbe  widow.  One 
of  tbe  grounds  of  her  caveat  to  the  return 
was  that  the  amount  set  apart  was  Insuffi- 
cient for  her  support  and  maintenance  for 
12  months.  Upon  the  trial,  on  appeal,  of 
thto  issue  before  the  Jury,  the  only  evld^ice 
submitted  was  that  she  was  the  widow  of 
F.  M.  Smith;  that  he  died,  testate,  in  1900, 
leaving  his  whole  estate  to  his  brothers  and 
sisters  and  their  children;  that  Moses  Smith 
had  been  duly  appointed  administrator  upon 
the  estate,  with  the  will  annexed;  tbat  the 
estate  was  worth  over  $1,600,  including 
household  furniture  of  tbe  value  of  $21.80; 
and  that  the  widow  had  duly  applied  for  a 
year's  support,  and  the  appratoers  had  set 
apart  to  her  the  sum  of  $100  in  cash,  and  no 
household  or  kitchen  furniture.    There  was 
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no  evidence  as  to  the  standing  or  manner 
of  living  of  the  family  previous  to  the  deatb 
of  the  husband,  and  the  prima  facie  correct- 
nesa  of  the  return  of  the  appraisers  was  not 
overcome. 

3.  The  widow  caveated  the  return  upon 
the  additional  ground  that  the  appraisers 
had  not  set  apart  to  her  any  household  fur- 
niture. The  Jury  found  against  her  on  this 
issue,  although  the  evidence  showed  that  her 
husband  left  household  furniture  of  the  val- 
ue of  $21.30.  We  think  this  finding  was 
contrary  to  law  and  the  evidence,  and  that 
the  trial  Judge  should  have  granted  a  new 
trial  upon  the  ground  of  the  motion  making 
this  point.  The  statute  declares:  "If  thero 
be  a  widow,  the  appraisers  shall  also  set 
apart  for  the  use  of  herself  and  children,  a 
sufficient  amount  of  the  household  furni- 
ture;" and  where  the  decedent  leaves  fur- 
niture, and  none  of  It  Is  so  set  apart,  the 
return  is  illegal.  While  the  statute  says  tbe 
furniture  shall  be  "for  tbe  use  of  herself 
and  children,"  we  think  It  is  evidence  that 
the  widow  is  entitled  to  a  sufficiency  of 
furniture  even  though  there  be  no  cbi'diTr.. 
The  statute  declares,  "If  there  be  a  widow," 
a  sufficiency  of  furniture  shall  be  set  apart, 
and,  taking  this  literally.  It  would  appear 
that,  if  there  be  no  widow,  no  furniture 
could  be  set  apart  to  the  children.  Yet  In 
Taylor  v.  Flint,  S5  Ga.  ^24,  It  was  held: 
"When  tbe  family  of  a  decedent  embraces 
two  sets  of  children,  each  set  Is  entitled  to 
an  allowance  of  furniture  or  to  an  equiva- 
lent In  Hen  thereof." 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(115  Ga.  71S) 

WESTERN  &  A.  R.   OO.  ▼.  COX. 

(Supreme  Conrt  of  Georgia.     Jnne  10,   1902.) 

■VIDENCB-CARUSLE    TABLES— REMARKS    OF 
COUNSEL— NEW  TRIAL. 

1.  It  is  not  a  good  objection  to  the  admis- 
sion in  evldeuce  of  the  Carlisle  mortalit;  table, 
and  the  table  showine  the  value  of  annuities 
according  to  the  Carlisle  mortality  table,  that 
the  accuracy  and  correctness  of  such  tables 
have  not  been  shown.  These,  being  standard 
tables,  are  admissible  in  evidence,  not  as  con- 
clusive proof  of  the  expectancy  of  life  of  a  cer- 
tain person,  and  the  present  value  of  an  an- 
nuity, but  as  data  which  may  be  oousldered  by 
the  jury  in  determininit  such  questions  when 
made. 

2.  On  account  of  the  Improper  and  preju- 
dicial remarl(3  made  in  his  condndlnK  address 
to  the  jury  by  connsel  for  tlie  plaintiff  in  the 
conrt  below,  a  mistrial  should  have  been  grant- 
ed; and,  inasmuch  as  the  motion  of  counsel 
for  the  defendant  to  grant  a  mistrial  was  over- 
ruled, it  was  error  not  to  set  aside  the  verdict 
for  tne  plaintiff  and  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superlcw  conrt,  Oobb  county; 
Geo.  F.  Gober,  Judg& 

Action  by  R.  H.  Ooz  against  the  Western 
&   Atlantic    Railroad    Company.     Judgment 
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for  plaintiff,  and  defendant  brings  error.    Re- 
versed. 

Clay  &  Blair  and  Payne  &  Tye,  for  plain- 
tiff in  error.  J.  Z.  Foster  and  Morris  & 
Green,  tor  defendant  in  error. 

LITTLE,  J.  Cox  institnted  an  action 
against  the  Western  &  Atlantic  Railroad 
(Company  to  recdver  damages  for  personal  in- 
juries which  he  alleged  he  sustained  on  ac- 
count of  the  negligence  of  the  servants  and 
employes  of  the  company  In  the  running  and 
operation  of  one  of  its  trains.  All  the  mate- 
rial allegations  of  the  petition  were  denied 
by  the  defendant.  It  appears  from  the  evi- 
dence that  the  plaintil]',  a  man  80  years  old, 
attempted  to  drive  across  a  track  of  the  de- 
fendant in  a  buggy,  when  a  freight  train 
ran  into  the  buggy,  inflicting  the  injuries 
upon  the  person  and  property  of  the  plaintiff 
for  which  he  sued.  The  Jury  returned  a  ver- 
dict for  the  plaintiff  for  $750.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  it  excepted.  Inasmuch  as  the 
Judgment  of  tbe  court  l)elow  is  reversed  on 
one  of  tbe  grounds  of  the  motion  for  a  new 
trial  hereafter  considered,  no  attempt  Is  here 
made  to  set  out  the  evidence  In  detail,  or  to 
pass  upon  those  grounds  of  the  motion  which 
complain  that  the  verdict  la  contrary  to  the 
evidence. 

1.  It  Is  insisted  on  the  part  of  the  plaintiff 
in  error  that  the  court  erred  in  admitting  in 
evidence,  over  the  defendant's  objection,  cer- 
tain tables,  known  as  the  "Carlisle  Mortal- 
ity Table"  and  the  "Annuity  Table,"  pub- 
lished in  the  appendix  to  the  seventieth  vol- 
nme  of  tbe  Georgia  Reports.  The  defendant 
urged  that  these  tables  were  not  admissible 
In  evidence,  because  their  accuracy  had  not 
been  proved,  and  tbere  was  no  evidence  as  to 
whether  they  were  correct.  In  their  briefs, 
counsel  for  tbe  plaintiff  in  error  Insist  that 
as  there  was  no  evidence  before  the  court 
that  these  tables  are  what  they  purport  to  be, 
or  that  they  are  correctly  figured  In  the  vol- 
ume of  the  Georgia  Reports  referred  to,  that ' 
tbey  were  Inadmissible  as  evidence,  and, 
when  challenged,  were  not  evidence  to  prove 
any  fact  In  any  court  To  support  this  con- 
tention they  cite  the  case  of  Railroad  Co.  ▼. 
Hyer,  118  Ga.  776,  38  S.  B.  447,  which,  in 
our  judgment,  does  not  aid  them  in  sustain- 
ing their  position.  In  the  case  cited  there  ap- 
peared in  tbe  brief  of  evidence  simply  tbe 
statement  that  "plaintiff  here  Introduced  In 
evidence  the  mortality  and  annuity  tables  In 
the  seventieth  Georgia  Report"  and  nothing 
further  appeared  in  the  brief  of  evidence  In 
relation  to  the  tables.  It  was  ruled  in  that 
case  that  a  mere  statement  in  the  brief  of 
evidence  that  the  plaintiff  Introduced  In  evi- 
dence the  mortality  and  annuity  tables  in  the 
seventieth  volume  of  the  Gewgla  Reports 
does  not  authorize  this  court  to  take  Judicial 
cognizance  of  tbe  contents  of  the  tables  pub- 
lished by  tbe  official  reporter  aa  an  appendix 
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to  that  Tolume.  The  point  made  in  ttiat  case 
was  that  as  tlie  brief  of  evidence  showed 
that  certain  tables  were  introduced,  which 
tppear  as  an  appendix  in  one  volume  of  the 
Beports  of  cases  decided  by  this  conrt,  judi- 
cial co^lzance  should  be  taken  of  what  was 
there  shown;  but  it  was  held  that  the  mere 
recital  of  the  fact  that  certain  mortality  and 
annuity  tables  were  introduced  In  evidence 
did  not  authorize  this  court  to  take  judicial 
notice  of  what  the  tables  contained.  In  the 
opinion,  Liumpkin,  P.  J.;  said,  "we  have  no 
authority  to  look  outside  of  the  record  of  any 
given  case  for  the  purpose  of  discovering 
something  which  that  record  should,  but  does 
not,  Itself  disclose."  This  we  understand  to 
be  a  very  different  proposition  from  the  ques- 
tion whether  the  correctness  of  such  tables 
must  be  proved,  as  a  condition  precedent  to 
their  admission  In  evidence.  The  record  in 
the  Hyer  Gase  did  not  contain  the  tables. 
The  anestlon  here  is  whether  the  Carlisle 
mortality  table  and  the  annuity  table  are  of 
themselves  admissible  In  evidence.  That 
they  are,  without  any  proof  of  their  correct- 
ness, Is  not  an  open  question.  In  the  case  of 
Railroad  Co.  v.  Johnson,  66  Ga.  259,  this 
court  ruled  that  "It  is  not  improper  to  intro- 
duce In  evidence  standard  life  tables  to  show 
the  expectancy  of  life  of  a  person  of  the 
age  of  the  Injured  party,  as  a  basis  upon 
which  to  estimate  the  amount  of  damages  be 
should  recover";  and  in  the  case  of  Railroad 
Ca  V.  Crosby,  74  Ga.  738,  58  Am.  Rep.  463, 
it  was  held:  "The  Carlisle  tables  of  mortal- 
ity are  admissible  in  evidence.  They  are  not 
conclusive,  but  may  be  considered  by  the 
jury  as  data  on  which  they  may  act"  It 
will  be  remembered  that  the  objection  to  the 
introduction  of  the  tables  In  this  case  was 
not  urged  because  they  were  not  the  Carlisle 
tables  of  mortality,  but  because  the  correct- 
ness of  the  tables  had  not  been  proved.  The 
case  last  cited  is  dhrect  authority  for  the 
proposition  that  the  Carlisle  tables  are  ad- 
missible in  evidence;  that  Is  to  say,  that, 
wben  It  appears  that  the  table  of  mortality 
offered. In  evidence  is  the  Carlisle  table,  it  is 
admissible,  and  it  is  admissible  because  it  is 
a  standard  table.  Such  admission  does  not 
conclude  the  fact  of  expectancy  as  shown  by 
the  table,  but,  being  a  recognized  standard 
table,  what  It  contains  may,  not  must,  be 
taken  and  considered  by  the  jury.  Again,  in 
the  case  of  Railroad  Co.  v.  Gamer,  91  Ga.  27, 
16  B.  E.  110,  this  court  ruled  that,  where  the 
evidence  bearing  on  the  question  whether  the 
Injury  of  the  plaintiff  was  i>a:manent  was 
conflicting.  It  was  not  error  to  admit  in  his 
behalf  the  mortality  and  annuity  tables  in  70 
Ga.  to  aid  the  jury  In  arriving  at  the  proper 
amount  of  damages  In  case  they  should  de- 
tamine  that  the  plaintiff  was  entitled  to  re- 
cover, and  that  the  Injuries  were  permanent 
So  it  must  be  ruled  in  this  case  that  the  trial 
Jodge  did  not  err  in  the  admission  of  the 
tables  referred  to. 
2.  Another  reason  alleged  why  the  trial 


judge  erred  in  overruling  the  motion  for  a 
new  trial  is  that  while  counsel  for  the  plain- 
tiff was  concluding  his  address  to  the  jury 
he  used  the  following  language:  "The  only 
way  to  reach  a  railroad  Is  to  make  it  pay 
money.  A  railroad  has  no  soul,  no  con- 
science, no  sympathy,  and  no  God."  When 
this  language  was  used,  counsel  for  the  de- 
fendant asked  that  the  jury  be  retired,  and 
moved  the  court  to  declare  a  mistrial  on  the 
ground  that  this  language  was  inflammatory 
and  improper.  The  motion  was  overruled, 
and  it  is  here  contended  that  it  should  have 
been  sustained.  It  must  be  conceded  that 
the  language  used  was  improper,  irrelevant 
Inflammatory,  and  prejudicial  to  the  rights 
of  the  defendant  to  have  its  case  tried  under 
the  same  rules  and  regulations  that  would 
govern  the  trial  of  a  similar  action  against 
a  natural  person.  It  has  always  been  held 
in  this  and  other  states,  and  In  all  countries 
where  justice  is  sought  to  be  done  to  parties 
litigant,  that  counsel,  in  their  addresses  to 
the  Jury,  shall  be  confined  to  legitimate  ar- 
gument An  attorney  is  not  only  an  officer 
of  the  court  but  his  office  is  that  of  a  helper 
of  the  court  to  administer  justice  impartial- 
ly. In  the  case  of  Thompson  v.  State,  43 
Tex.  268,  Mr.  Justice  Moore,  delivering  the 
opinion,  said:  "Zeal  in  behalf  of  their  cli- 
ents, or  desire  for  success,  should  never  In- 
duce cotmsel  In  civil  cases— much  less,  .those 
representing  the  state  in  criminal  cases— to 
permit  themselves  to  endeavor  to  obtain  a 
verdict  by  arguments  based  upon  any  other 
than  the  facts  in  the  case,  and  the  conclu- 
sions ler'itimately  deducible  from  the  law 
applicable  to  them."  Mr.  Thompson,  in  his 
treatise  on  the  Law  of  Trials,  in  section  966 
of  volume  1  gives -a  number  of  instances 
where,  under  the  application  of  the  rule  just 
quoted,  judgments  of  the  trial  court  have 
been  reversed.  Among  these  numerous  in- 
stances is  stated  the  rule  laid  down  by  the 
supreme  court  of  Alabama  in  the  case  of 
Gross  V.  State,  68  Ala.  476,  where  it  Is  said: 
"There  must  be  an  objection  In  the  court 
below,  the  objection  overruled,  and  an  ex- 
ception reserved;  the  statement  must  be  as 
of  fact;  the  fact  stated  must  be  unsupported 
by  any  evidence,  must  be  pertinent  to  the 
Issue,  or  Its  natural  tendency  must  be  to 
Influence  the  finding  of  the  Jury,— or  the 
case  Is  not  brought  within  the  Influence  of 
this  rule.  •  •  •  We  would  not  embar- 
rass free  discussion,  or  regard  the  many 
hasty  or  exaggerated  statements  counsel  oft- 
en make  In  the  heat  of  debate,  which  can- 
not and  are  not  expected  to,  become  factors 
in  the  formation  of  their  verdict  •  •  • 
It  is  only  when  the  statement  is  of  a  sub- 
stantive outside  fact  stated  as  a  fact  and 
which  manifestly  bears  on  a  material  in- 
quiry before  the  jury,  that  the  court  can  in- 
terfere and  arrest  discussion."  In  the  case 
of  Pierson  v.  State,  18  Tex.  App.  624,  Wil- 
son, J.,  said:  "In  view  of  the  frequency  of 
exceptions  of  tills  character,  we  will  take 
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occasion  here  to  say  that,  before  we  will  re- 
verse a  conviction  because  of.  remarks  of 
Iirosecntlng  counsel.  It  must  appear  to  us  (1) 
that  the  remarks  were  Improper;  and  (2)  that 
they  were  of  a  material  character,  and  such 
as,  under  the  circumstances,  were  calculated 
to  injuriously  affect  the  defendant's  rights." 
It  was  ruled  in  the  case  of  School  Town  v. 
Shaw,  100  Ind.  268,  that  an  appeal  to  local 
prejudice  in  these  words:  "Stand  by  your 
own  citizen.  •  •  •  xhe  school  directors, 
people,  and  citizens  of  Fulton  county  are  try- 
ing to  disgrace  and  oppress  a  citizen  of  Mar- 
shall county,"— affords  ground  for  a  new  triaL 
In  the  case  of  WlUls  v.  McNeUl,  57  Tex.  466, 
It  was  ruled  to  he  an  abuse  of  the  right  of 
argument,  and  a  ground  for  awarding  a  new 
trial,  for  counsel  for  the  plalntlfT  in  an  ac- 
tion for  maliciously  suing  out  an  attachment 
to  discuss  In  his  closing  argument  the  wealth 
of  the  defendant,  and  to  Insist  that,  the 
wealthier  they  were,  the  greater  the  amount 
of  damages  that  should  be  assessed  against 
them.  For  a  similar  reason  it  was  held  in 
the  case  of  Brown  v.  Swlneford,  44  Wis.  282, 
28  Am.  Rep.  582,  to  be  ground  for  a  new  trial 
for  counsel  for  the  plalntitC,  In  an  action 
against  an  officer  in  a  railway  company  for 
a  tort  which  might  be  the  subject  of  exem- 
plary damages,  to  comment  to  the  jury  in 
the  concluding  argument  upon  the  defend- 
ant's-connection  with  the  railway  company, 
upon  the  wealth  and  power  of  the  company, 
and  upon  the  defendant's  ability,  from  these 
circumstances,  to  pay  any  judgment  which 
might  be  rende.  cd  against  him,  although  no 
evidence  hAd  been  given  aa  to  his  pecxmiarj 
ability.  For  illustration  of  the  rules  under 
which  new  trials  are  granted  for  improper 
statements  by  counsel  In  addresses  to  the 
Jury,  see  1  Thomp.  -  Trials,  {  974  et  seq. 
These  rules  have  been  recognized  and  en- 
forced by  this  court  since  its  organization. 
In  the  case  of  Berry  v.  State,  10  Ga.  511,  the 
court  ruled  that  for  counsel  to  attempt  sur- 
reptitiously to  get  before  the  jury  facts  by 
way  of  supposition  which  have  not  been 
proved  is  highly  reprehensible,  and  that  the 
practice  should  be  repressed  by  the  court 
without  waiting  to  be  called  on  by  the  oppo- 
site party.  In  his  opinion  delivered  in  that 
case,  where  counsel  for  the  state  was  per- 
mitted to  Indulge  in  certain  suppositions, 
which  were  fully  stated,  Lumpkin,  J.,  said: 
"Does  not  history,  ancient  and  modem,  na- 
ture, art,  science,  and  philosophy,  the  moral, 
political,  financial,  commercial,  and  legal,  all 
open  to  counsel  thehr  rich  and  inexhaustible 
treasures  for  illustration?  Here,  under  the 
fullest  inspiration  of  excited  genius,  they 
may  give  vent  to  their  glowing  conceptions 
In  thoughts  that  breathe  and  words  that 
bum.  Nay,  more;  giving  rein  to  their  im- 
agination, they  may  permit  the  spirit  of 
their  heated  enthusiasm  to  swing  and  sweep 
beyond  the  flaming  bounds  of  space  and 
time.  •  •  •  But  let  nothing  tempt  them 
to  pervert  the  testtmony,  or  surreptitloualr 


array  before  the  Jury  facts  which,  whether 
true  or  not,  have  not  been  proven."  In  the 
case  of  Mltchum  v.  State,  11  Ga.  616,  It  was 
ruled:  "It  Is  error  in  the  court,  when  re- 
quested to  prevent  it,  to  permit  counsel  to 
comment  on  facts  in  their  argument  to  the 
Jury  not  in  evidence."  In  the  opinion  In 
that  case,  Nesbit  J.,  said:  '^e  have  had 
occasion  to  consider  the  habit  of  counsel.  In 
addressing  the  jury,  of  commenting  upon 
matters  not  proven  and  not  growing  out  of 
the  pleadings,  before,  and  have  been  con- 
tent with  visiting  It  with  a  decided  and  em- 
phatic disapproval.  [Citing  Berry  v.  State, 
supra.]  We  entertain  no  shadow  of  doubt 
as  to  the  necessity  of  pronouncing  it,  as  we 
now  do.  Illegal  and  highly  prejudicial  to  a 
fair  and  just  administration  of  the  rights  of 
parties,  either  on  the  criminal  or  civil  side 
of  the  court  It  is  the  duty  of  the  court  to 
prevent  such  comments,  and,  in  all  cases 
where  this  is  not  done,  provided  the  court  is 
requested  to  prevent  them,  we  shall  hold,  as 
we  rule  in  this  case,  that  it  is  good  ground 
for  a  new  trial"  So,  too,  in  later  cases  the 
same  rule  has  been  observed.  In  the  case 
of  Railroad  Co.  v.  Randall,  85  Oa.  297,  11 
S.  E.  706,  counsel  for  the  plaintitr,  after  In- 
dulging in  remarks  before  the  jury  implying 
that  the  superintendent  of  the  railroad  com- 
luiny  was  responsible  for  keeping  a  witness 
away  from  the  court,  which  he  withdrew  on 
an  Intimation  from  the  court  that  he  was 
not  authorized  to  make  the  statement  with- 
out evidence,  said:  "At  all  events,  gentle- 
men, I  believe,  before  high  heaven,  that,  If 
Mr.  Mosher  had  not  paid  this  visit  to  our  wit- 
ness this  morning,  she  would  have  fulfilled 
her  promise,  and  would  have  come  to  court 
and  testified  in  this  case.  It  would  be  im- 
proper for  me  to  say  what  she  would  have 
testified  to;  but  we  deemed  her  testimony 
important,— in  fact,  our  most  important  wit- 
ness,—and  were  very  anxious  to  have  her 
present"  The  court  said  that  the  remarks 
of  counsel  were  calculated  to,  and  doubtless 
did,  prejudice  the  minds  of  the  jury  against 
the  defendant  and  ruled  that  the  coart  be- 
low should  not  have  refused  to  grant  a  new 
trial  on  this  ground.  And  as  late  as  the 
case  of  Ivey  v.  State,  113  Ga.  1062,  89  S.  H. 
423,  64  L.  R.  A.  959,  this  court— citing  Berry 
V.  State,  10  Ga.  611;  Mitchum  v.  State,  11 
Ga.  615;  Forsyth  v.  Cothran,  61  Ga.  278; 
Ralh^>ad  Co.  v.  Randall,  86  6a.  297, 11  S.  B. 
706;  Bennett  v.  State,  86  Ga.  401,  12  S.  B. 
806.  12  L.  R.  A.  449,  22  Am.  St  Rep.  465; 
Washington  v.  State,  87  Ga.  12,  13  S.  E.  131; 
Johnson  v.  State,  88  Ga.  606,  15  S.  B.  667; 
Farmer  v.  State,  91  Ga.  720,  18  S.  B.  987; 
Bowens  v.  State,  106  Ga.  760,  32  S.  B.  666— 
adhered  to  the  same  rule.  Under  these  au- 
thorities, there  can  be  no  question  that  the 
court  below,  when  the  defendant's  counsel 
requested  the  grant  of  a  mistrial,  should 
have  granted  the  motion.  It  may  have  been 
that  had  the  trial  judge  fully  and  explicitly 
Instructed  the  Jury  that  no  consldemtton  ot 
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th«  objcetlonable  renmrks  sbonld  affect  their 
rerdict.  and  satisfied  hlmedf  that  the  evU 
tSectB  of  the  remarks  which  cotmael  made 
had  not  found  lodgment  In  the  minds  of  the 
Jorora,  this  would  have  snfficed.  Bat  how* 
ever  this  may  be,,  in  the  absence  of  any  in- 
terposition a  mistrial  should  have  been  or- 
dered, and  the  failure  to  so  order  it  la  cause 
for  a  new  trlaL 

The  grounds  of  the  motion  which  hare  not 
been  specifically  referred  to  preset  no  legal 
cause  for  the  grant  of  a  new  trial. 

Judgment  reyo'sed.  All  the  Justices  c(«- 
cnrring,  except  LEWIS,  J.,  absent  on  ac- 
oonnt  of  sicknesa. 


au  OS.  sM) 

ANDERSON  et  aL  r.  BRUMBY,  Mayor 

(three  cases). 

(Snpreme  Court  of   Georgia.     June  7,   1602.) 

CLBSK  OF  OITT  CODNOIIi-LIABILITT  ON  BOND. 
An  official  bond,  which  fails  to  meet  the 
requirements  of  a  statute  in  that  it  is  giyen  to 
an  officer  other  than  the  one  to  whom  it  should 
hare  been  made  payable,  is  not  enforceable 
at  the  suit  of  a  successor  in  office  of  the. 
obligee,  nor  can  an  action  thereon  be  main- 
tained by  such  obligee,  if  he  be  not  an  official 
authorized  by  law  to  Institute  and  prosecute 
legal  proceedings  in  his  representatiye  capacity. 
(Syllabus  by  the  Court.) 

tirror  from  superior  court,  Cobb  county; 
J.  H.  Lumpkin,  Judge. 

Actions  by  T.  M.  Brumby,  mayor,  against 
8.  A.  Anderson  and  others.  Judgments  for 
plaintiff,  and  defendants  bring  error.  Be- 
yersed. 

Sessions  &  Moss,  for  plahitiffs  in  error. 
D.  W.  Blahr  and  J.  Bi  Moesley,  for  defendant 
in  error. 

LUMPKIN,  P.  J.  An  action  was  toonght 
in  the  superior  conrt  of  Cobb  county  by  T. 
M.  Brumby,  as  mayor  of  the  city  of  Mariet- 
ta, against  B.  B.  Lawbon,  as  principal,  and 
Saxon  A.  Anderson  and  O.  S.  Owen,  as 
sureties,  npon  a  bond  giyen  by  Lawhon  as 
clerk  of  the  dty  council  of  Marietta,  condi- 
tioned tor  the  faithful  performance  of  all 
of  his  duties  as  such  clerk.  It  was  made 
payable  to  "D.  W.  Blair,  mayor  of  said  city 
of  Marietta  for  the  time  being,  and  to  his 
successors  in  office."  The  plaintiff  alleged  in 
his  petition  that  he  was  the  "successor  in 
office"  of  D.  W.  Blair,  who  was  mayor  at 
the  time  the  bond  was  given,  and  npon  this 
allegation  predicated  his  right  to  sue  on  the 
bond  for  the  breach  thereof  which  he  aver- 
ted had  been  made.  The  sureties  filed  a  de- 
mnrrer,  based  on  numerous  groimds,  one  of 
which  was  that  "the  bond  sued  upon  and 
sought  to  be  enfmrced  Is  shown  by  said  petl- 
tkm  to  have  been  made  to  an  obligee  other 
than  tliat  designated  by  the  charter"  of  the 
city  of  Marietta,  and  "for  this  reason  said 
bond  cannot  be  sued  upon  by  a  successor." 
A  wholly  independent  action  was  also 
bToaght  b^  Brumbjr,  in  his  representatira 


capacity,  against  Lawhon,  aa  principal,  and 
Anderson  and  A  Y.  Leake,  as  sureties,  upon 
another  bond,  reciting  that  It  was  given  to 
"B.  N.  Holland,  mayor  of  said  city  of  Mari- 
etta for  the  time  being,  and  to  his  successors 
in  office,"  on  condition  that  it  was  to  become 
Inoperatlye  should  Lawhon  well  and  truly 
perform  the  duties  devolving  npon  him  as 
city  clerk.  This  action  was  met  by  a  de- 
murrer precisely  like  that  above  referred  to. 
Still  another  action,  brought  In  the  name  of 
"Thomaa  M.  Brumby,  mayor  of  the  city  of 
Marietta,"  upon  a  similar  bond,  was  insti- 
tuted against  Lawhon,  as  principal,  and  An- 
derson and  J.  Paige,  as  sureties.  This  bond 
was  made  payable  to  "T.  M.  Brumby,  mayor 
of  said  city  of  Marietta  for  the  time  being, 
and  his  successors  in  office."  The  petition 
filed  in  this  case  specifically  alleged  that: 
'Petitioner  Is  mayor  of  the  city  of  Marietta, 
and  In  such  representative  capacity  he  brings 
this  suit,  for  the  use  of  the  board  of  educa- 
tion of  the  city  of  Marietta."  To  this  peti- 
tion Anderson  and  Paige  donurred  on  the 
ground,  among  others,  that  "the  mayor  of 
the  city  of  Marietta,  in  his  representative 
capacity,  has  no  authority  in  law  to  bring 
a  suit,  •  •  •  because  the  chartor  creat- 
ing said  office  of  mayor  falls  to  confer  such 
authority  ap<m  said  officer."  These  three 
cases  are  now  before  this  coml  for  review, 
having  been  brought  here  by  separate  writs 
of  error.  Each  calls  for  a  determination  of 
the  question  whether  or  not  the  court  below 
erred  In  holding  that  Brumby,  In  his  repre- 
sentative capacity,  was  a  proper  party  plain- 
tiff. We  entertain  the  view  that  he  was  not 
By  an  act  approved  January  22,  1862,  the 
town  of  Marietta  was  Incorporated  as  a  city, 
and  provision  was  made  for  the  election  of 
a  governing  body,  to  consist  of  a  mayor  and 
six  councllmen.  Acts  1861-S2,  p.  890.  It 
was  In  the  fifth  section  of  this  act  declared 
"that  the  mayor  and  members  of  the  coun- 
cil, as  before  mentioned,  shall  be  knovni  as 
the  mayor  and  council  of  the  city  of  Mari- 
etta, and  by  such,  their  corporate  name, 
shall  sue  and  be  sued,  plead  and  be  implead- 
ed, and  do  all  other  acts  relating  to  their 
corporate  capacity."  Provision  was  also 
made  for  the  election  of  a  marshal,  treas- 
urer, and  clerk  of  council;  and  In  the  tenth 
section  it  was  declared  that  these  offlcos 
should  be  required  to  "give  bond  and  se- 
curity to  the  mayor  and  council  of  the  city 
of  Marietta,  In  a  sum  each  to  be  fixed  by 
the  mayor  and  council,  for  the  faithful  per- 
formance of  his  or  their  dntles."  So  it  will 
readily  be  perceived  that  the  official  bond 
which  Lawhon,  as  dty  clerk,  was  legally 
called  upon  to  make,  was  one  payable,  not 
to  the  mayor  of  the  dty,  but  to  its  duly  In- 
corporated governing  body,— "the  mayor  and 
coimcll  of  the  dty  of  Marietta."  Indeed,  it 
was  very  frankly  conceded  by  the  able  coun- 
sel who  appeared  In  this  conrt  in  behalf  of 
Mayor  Brumby  that  the  instruments  upon 
which  these  suits  were  instituted  coold  not 
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properly  be  regarded  as  valid  statutory 
bonds;  and  the  sole  contention  upon  which 
counsel  based  the  alleged  right  to  sue  there- 
on was  that  they  were,  under  the  rules  of  the 
common  law,  enforceable  as  voltmtary  bonds. 
In  this  connection  section  263  of  the  Political 
Oode  was  cited  and  relied  on.  It  declares 
that:  "Whenever  any  officer  required  by 
law  to  give  an  official  bond  acts  under  a  bond 
which  is  not  in  the  penalty  payable  and 
conditioned,  nor  approved  and  filed  as  re- 
quired by  law,  such  bond  is.  not  void,  but 
stands  in  the  place  of  the  official  bond,  sub- 
ject on  its  condition  being  broken,  to  all  the 
remedies,  including  the  several  recoveries, 
which  the  persons  aggrieved  might  have 
maintained  on  the  official  bond."  It  does 
not,  however,  undertake  to  prescribe  at  wtiose 
suit  such  a  defective  bond  is  to  be  enforced. 
Granting,  then,  for  the  sake  of  the  argu- 
ment, that  the  provisions  of  thid  section  were 
Intended  to  apply  to  bonds  required  of  mu- 
nicipal offices,  it  furnishes  no  aid  in  deter- 
mining whetha  or  not  Brumby  had  any 
right  In  his  official  character  to  maintain 
any  one  or  all  of  the  actions  instituted  by 
him  In  that  capacity.  It  is  undoubtedly  true 
that  a  bond  given  by  a  public  officer  is  not 
to  be  considered  void  merely  because  it  is 
made  "payable  to  an  obligee  other  than  as 
required  by  statute."  2  Am.  &  Eng.  Enc. 
Law,  467.  On  the  contrary,  "all  such  bonds 
are  good  as  common-law  bonds,  and  may  be 
enforced  by  suit  In  the  name  of  the  obligees 
or  their  personal  representatives."  Id.  467a, 
note.  But  "where  a  bond  purporting  to  be 
official  Is  made  payable  to  official  persons, 
whom  the  statute  does  not  authorize  to  be- 
come the  obligees,  the  successors  of  such 
obligees  cannot  maintain  an  action  on  the 
bond."  Id.  467,  note  10.  In  support  of  the 
proposition  last  stated  numerous  authorities 
are  cited.  Of  these  we  select  as  specially 
pertinent  the  following:  In  Stuart  v.  Lee, 
3  Call,  422,  It  appeared  that  a  statute  of 
Virginia  prescribed  that  the  official  bonds 
required  of  sheriffs  should  be  made  payable 
"to  the  justices."  The  bond  sued  on  was 
made  payable  to  Gov.  Randolph.  His  suc- 
cessor In  office.  Gov.  Lee,  sought  to  enforce 
It,  but  the  court  held  that  he  had  no  right 
to  sue  thereon.  It  was.  In  the  case  of  White 
▼.  Quarles,  14  Mass.  451,  ruled  that  a  bond 
given  to  a  probate  Judge  and  bis  successors 
in  office  could  not  be  enforced  by  the  pro- 
bate Judge  who  succeeded  him,  the  reason 
assigned  being  that,  as  the  bond  was  not 
«ecuted  in  conformity  to  statute,  the  plain- 
tiff had  no  legal  interest  therein.  The  su- 
preme court  of  Alabama,  In  the  case  of  Cal- 
houn T.  Lnnsford,  4  Port  345,  held  that: 
"No  actlcMi  can  be  maintained  by  the  succee- 
Bor  of  a  Judge  of  the  county  court  upon  the 
bond  of  an  assessor  and  collector  of  taxes, 
made  payable  to  the  Judge;  such  bond,  by 
statute,  being  required  to  be  made  payable 
to  the  governor."  The  bond  sued  on  was 
made  payaUe  to  "Blcbard  S.  Clinton,  Judge 


of  the  county  coort  of  Dallas  county,  or  hia 
successors  in  office."  In  discussing  the  ques- 
tion whether  his  successor,  Judge  Calhoun, 
could  lawfully  maintain  an  action  upon  such 
a  bond.  Chief  Justice  Hopkins,  who  pronoun- 
ced the  judgment  of  the  court,  said  (pages 
346,  347,  4  Pact):  "A  Judge  of  a  county 
court  has  corporate  powers  so  far  as  to  en- 
able him  to  discharge  his  official  duties.  The 
successor  in  office  of  such  a  judge  would  be 
entitled  to  an  action  upon  any  contract  that 
the  Judge  was  authorized  to  make  and  had 
entered  into  in  his  official  capacity,  and  up- 
on which  the  Judge  would  have  a  right  of 
action  if  he  bad  continued  in  the  office.  But 
it  was  not  necessary  -  for  Judge  Clinton  to 
take  the  bond  in  this  case  payable  to  hlm- 
edt  to  enable  him  to  perform  any  official 
duty  which  was  required  of  him.  His  duties 
in  relation  to  the  official  bond  of  the  assessor 
and  tax  collector  were  definite.  He  was  re- 
quired to  fix  the  penalty  of  the  bond,  to  ap- 
prove It,  and  cause  it  to  be  recorded  In  the 
office  of  the  clerk  of  his  court  In  taking 
the  bond  payable  to  himself,  he  acted  In  his 
natural  capacity;  and,  although  the  bond 
was  made  payable  to  him  as  the  Judge  of  the 
county  court  of  Dallas  county,  or  his  suc- 
cessors In  office,  yet  as  he  had  no  authority 
to  take  It  to  himself  In  his  official  capacity, 
the  legal  effect  of  the  bond  is  the  same  that 
it  would  be  if  his  official  character  had  been 
omitted  in  the  bond."  In  Hibbits  y.  Canada, 
10  Yerg.  465,  a  suit  brought  by  the  personal 
representatives  of  one  James  Hibbits  upon  a 
bond  made  payable  to  him  and  to  his  sae- 
cessors  in  office  was  held  by  the  supreme 
court  of  Tennessee  to  be  maintainable,  the 
conclusion  reached  by  that  cowrt  being  stat- 
ed as  follows:  "An  administration  bond, 
made  payable  to  the  chairman  of  the  county 
court  and  his  successors  in  office,  instead  of 
the  governor  of  the  state,  as  required  by 
law,  cannot  be  sued  upon  by  the  successor  in 
office,  but  is  a  good  voluntary  bond,  and 
suit  may  be  brought  upon  it  in  the  name  of 
the  original  payee,  or  his  personal  represen- 
tative, if  he  be  dead."  A  similar  ruling  was 
announced  in  the  case  of  Jones  v.  Wiley,  4 
Humph.  146.  The  supreme  court  of  Maine 
had  under  consideration,  in  Lord  V.  Lancey, 
21  Me.  468,  an  obligation  like  that  referred 
to  Immediately  above,  and  seems  to  have 
entertained  no  doubt  that  the  successor  in 
office  of  the  payee  named  therein  had  no 
right  to  sue  upon  it  Another  case  directly 
In  point  Is  that  of  Stevens  v.  Hay,  6  Cush. 
228,  In  which  Metcalf,  J.,  reviews  the  lead- 
ing authorities  on  the  subject  See,  also, 
Governor  v.  Twltty,  13  N.  C.  176.  Clearly, 
where  a  bond  required  by  statute  is  improp- 
erly made  payable  to  a  public  officer  who  is 
without  power  In  his  official  capacity  to  sue 
thereon,  his  successor  in  office  can,  In  his 
official  capacity,  have  no  greater  authority  in 
the  premises.  It  Is  to  be  borne  in  mind  that 
as  a  general  rule,  a  public  officer  has  no 
right  as  such,  to  maintain  m  salt  of  any 
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character.  Accordingly,  It  1b  only  where,  by 
expeeaa  statnte,  he  Is  constituted  a  corpora- 
tion sole,  and  ia  given  the  right  to  sue  or  la 
made  subject  to'  suit,  that  he  can  properly 
be  regarded  as  having  any  standing  what- 
ever In  a  court  of  Justice.  Overseers  of  Poor 
of  City  of  Boston  v.  Sears,  22  Pick.  126. 

Aa  remarked  above,  an  official  bond  Is  not 
void  merely  because  given  to  an  officer  other 
than  the  one  to  whom,  under  the  provisions 
of  a  statute,  it  should  have  been  made  paya- 
ble; and,  where  such  obligee  has  authority  to 
Institute  legal  proceedings  In  his  representa- 
tive capacity,  such  a  bond  is  enforceable  at 
his  Instance.  Justices  of  Christian  v.  Smith, 
2  J.  J.  Marsh.  472;  Sweetser  v.  Hay,  2 
Oray,  49.  But  this  Is  necessarily  otherwise 
when  he  Is  clearly  without  such  aathority. 
and  therefore  cannot  become  a  proper  party 
plaintiff.  In  that  event  the  bond  may,  per- 
haps, be  construed  as  an  obligation  given  to 
the  p«yee  In  his  Individual  capacity,  and  en- 
fOTceable  by  a  suit  brought  In  his  name  and 
rl^t  as  a  private  citizen  for  the  use  of  the 
person  or  persons  aggrieved  by  a  breach  there- 
of. See  Iredell  v.  Barbee,  31  N.  C.  250;  Pitts  v. 
Green,  14  N.  C.  291,  296;  Williams  v.  Elhrlng- 
haus,  Id.  297;  Hlbbits  v.  Canada,  10  Terg. 
465.  This  Is,  however,  a  matter  which  we 
are  not  now  called  upon  to  decide.  Suffice  It 
to  say  that  all  three  of  the  actions  instituted 
by  Brumby  were  avowedly  brought  by  him 
In  his  representative  capacity  as  mayor  aC 
the  city  of  Marietta.  The  act  Incorporating 
that  cl^  certainly  did  not  confer  upon  its 
mayor  any  of  the  powers  Incident  to  a  cor- 
poration sole;  and,  so  far  as  we  are  inform- 
ed, there  Is  no  law  of  force  In  this  state  au- 
thorizing that  official  to  maintain  an  action 
of  any  sort  under  any  circumstances  what- 
ever. This  court  is  fully  committed  to  the 
proposition  that  no  suit  can  be  lawfully  prose- 
cuted save  In  the  name  of  a  plaintiff  having 
a  legal  entity  either  as  a  natural  or  as  an  art!- 
flclal  person.  See  Mutual  Life  Ins.  Co.  of 
New  York  v.  Inman  Park  Presbyterian 
Chnrch,  111  6a.  677,  86  S.  E.  880,  and  cases 
dted. 

The  views  expressed  above  In  no  way  con- 
flict with  the  decision  rendered  In  Stephens 
T.  CJrawford,  1  Ga.  674,  44  Am.  Dec.  680,  and 
followed  In  another  case  between  the  same 
parties  reported  In  3  Oa.  499.  The  bond  then 
under  consideration  was,  as  It  should  have 
been,  made  payable  to  the  governor  of  this 
state  and  his  successors  in  office;  and  it  was 
In  an  respects  a  good  statutory  bond,  save 
that  it  was  not  given  within  the  time  pre- 
scribed by  law.  Suit  thereon  was  instituted 
In  the  name  of  Gov.  Crawford,  as  the  suc- 
cessor of  Gov.  McDonald,  who  was  in  office 
at  the  time  It  was  executed.  The  court  held 
that,  as  this  bond  was  properly  made  payable 
to  the  governor  and  his  successors  In  office^ 
an  action  thereon  by  Crawford  was  main- 
tainable, he  hayinc  In  his  representative  ca- 
pacity authority  to  prosecute  suits  of  this 
character,  and  the  makers  of  the  bond  being. 


therefore,  estopped  from  questioning  his  right 
to  sue  thereon  in  accordance  with  Its  express 
terms.  It  was  further  held  that,  as  it  was 
enforceable  only  as  a  voluntary  bond,  the 
mles  of  the  common  law  applied,  and  ac- 
cordingly there  could  be  but  one  recovery 
thereon.  This  is  now  otherwise  under  sec- 
tion 263  of  the  Political  Code,  the  provisions 
of  which  we  have  hereinbefore  quoted, 
which  expressly  authorizes  "the  several  re- 
coveries" which  might  formerly  be  had  upon 
an  offlclal  bond  executed  In  strict  conformity 
to  statutory  requirements.  The  doctrine  es- 
tablished by  the  two  decisions  last  above 
mentioned  Is  simply  this:  A  bond  made 
payable  to  a  public  official,  who  Is  authorized 
by  law  to  enforce  by  suit  obligations  of  that 
character,  may  likewise  be  enforced  by  his 
successor  in  office.  If  the  bond  so  stipulates; 
but  the  remedy  to  be  pursued  In  case  the 
bond  does  not  conform  to  all  statutory  re- 
quirements is,  not  that  pointed  out  by  statute 
as  applicable  to  obligations  given  In  strict 
compliance  therewith,  but  that  afforded  by 
the  mles  of  the  common  law.  This  doctrine 
was  recognized  and  given  effect  by  the  su- 
preme court  of  Tennessee  in  the  case  of  Polk 
V.  Plummer,  2  Humph.  500,  37  Am.  Dec.  566, 
In  which  Reese,  J.,  filed  an  elaborate  and  well- 
reasoned  opinion.  When  the  obligee  of  a  vol- 
untary bond  is  a  public  offlclal,  who  has  been 
by  law  constituted  a  corporation  sole,  there 
can  be  no  Impropriety  In  entertaining  a  suit 
thereon  Instituted  by  him  or  by  his  successor 
in  office;  but  It  Is  quite  another  thing  for  a 
court  to  Igrnore  the  settled  policy  of  the  law 
by  giving  countenance  to  a  suit  filed  in  the 
name  of  a  public  servant  who  is  legally  tai- 
capable,  as  such,  of  maintaining  an  action 
of  any  description.  Accordingly,  we  do  not 
fed  anthorlzed  to  grive  our  sanction  to  the 
further  prosecution  of  the  legal  proceedings 
Instituted  in  the  court  below  with  a  view  to 
recovering  on  the  three  bonds  under  consid- 
eration, which,  because  of  apparently  inex- 
cusable Ignorance  and  neglect  of  duty  on  the 
part  of  the  municipal  authorities,  have  given 
rise  to  useless,  annoying,  and  expensive  liti- 
gation. 

Judgment  In  each  case  reversed.  AU  the 
Justices  concurring,  except  LEWIS,  J.,  ab- 
aeut  on  account  of  sickness 


(116  Qa.  662) 
UNDLBY  V.  FRET. 
(Supreme  Court  of  Georgia.     June  T,   1908.) 

DEED— FAILDRH  TO  KECORD-PRIORITIES— 
BONA  FIDE  PURCHASER. 
Where,  in  1890,  one  made  a  deed  to  laud 
to  one  person,  and  subsequently  made  a  deed 
to  the  same  land  to  another  person,  who  took 
it  without  notice  of  the  former  deed,  and  bad 
it  recorded  prior  to  the  record  of  the  former 
deed,  the  second  deed,  under  Bections  2778  and 
3618  <tf  the  Civil  Code,  has  priority  over  the 
first 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Douslat  coaa- 
ty;    O.  O.  Janes,  Judge. 
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Action  by  B.  W.  Frey,  admlnlBtrator, 
against  Oharles  Llndley.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  A.  James,  for  plaintiff  In  error.  J.  B. 
James  and  B.  T.  Frey,  for  defendant  in  error. 

SIMMONS,  O.  J.  Frey,  as  administrator 
of  Morse,  brought  complaint  for  land  against 
Cliarles  Lindley.  Upon  the  trial  of  the  case 
the  plaintiff  Introduced  a  deed  from  Mack 
Lindley  conveying  the  land  In  dispute  to 
Morse  executed  January  23,  1880,  and  record- 
ed in  the  office  of  the  clerk  of  the  superior 
court  November  19,  1900.  He  showed  his 
authority  as  administrator,  proved  the  value 
of  the  premises  for  rent,  and  closed.  The 
defendant  introduced  a  deed  to  the  same  land, 
executed  in  187&  from  A.  H.  S.  McSwen  to 
A.  D.  McBwen;  a  deed  to  the  land  from  A. 
D.  McBwen  to  Mack,  Charles,  Moses,  Virgil, 
and  James  Lindley,  dated  in  1888,  and  re- 
corded May  7,  1900;  also  a  deed  from  Mack 
Lindley  to  defendant,  conveying  a  one-fifth 
Interest  In  the  same  land,  dated  July  28, 1891, 
and  recorded  May  7,  1900.  The  defendant 
testified  that  when  he  purchased  and  paid 
for  a  one-fifth  undivided  interest  from  his 
brother  Mack  he  had  no  knowledge  or  notice 
that  the  latter  had  sold  the  land  to  any  one 
else.  There  was  no  evidence  whatever  -to 
contradict  this  statement.  The  court  direct- 
ed the  jury  to  find  for  the  plaintiff  a  one- 
fifth  interest  in  the  land  In  dispute  and  mesne 
profits.  A  verdict  was  returned  accordingly, 
and  Judgment  entered  thereon.  The  defend- 
ant excepted  to  the  direction  of  the  verdict 
by  the  court 

We  think  the  Judge  erred  in  directing  a 
verdict  for  the  plaintiff.  In  doing  so  he  was 
evidently  controlled  by  the  old  law  upon  the 
subject  of  the  registratlou  of  deeds.  Before 
the  passage  of  the  act  of  1889  and  the  adop- 
tion of  the  present  Code,  the  law  was  that 
the  grantee  of  a  deed  should  record  It  within 
12  months  from  its  execution.  If  the  deed 
was  not  recorded  within  that  time,  and  an- 
other deed  was  made  by  the  same  vendor  to 
a  different  vendee,  and  recorded  In  time,  the 
younger  deed  prevailed.  But,  if  neither  deed 
was  recorded  within  a  year,  the  older  took 
precedence.  The  legislature  changed  this 
rule  by  the  act  of  1889  (now  OHy.  Code,  S 
2778),  and  by  the  change  made  In  section 
3618  of  the  Civil  Code.  It  will  be  seen  by 
a  reference  to  section  2778  that  of  two  deeds 
to  the  same  tract  of  land,  made  by  the  same 
grantor  to  different  parties,  the  younger,  if 
it  be  recorded  before  the  older,  and  was 
taken  in  good  faith,  and  without  notice  of 
the  older,  takes  precedence.  It  will  also  be 
seen  that  the  codifiers  made  a  corresponding 
change  in  section  S61&  Prior  to  the  pres- 
ent Code  this  section  (2705,  Code  1882)  re- 
quired that  a  deed  should  be  recorded  within 
one  year  from  its  execution.  These  words 
were  omitted  from  the  present  code  section, 
which  declares  that  "the  record  may  be  made 


at  any  time,  but  such  deed  [the  older  and  unre- 
corded deed]  loses  its  priority  over  a  subse- 
quent recorded  deed  from  the  same  vendor, 
taken  without  notice  of  the  existence  of  the 
first"  The  record  in  tills  case  clearly  shows 
that  the  grantee  in  the  younga  deed  took 
that  conveyance  without  notice  of  the  plain- 
tifTs  older  deed,  and  that  the  younger  deed ' 
was  recorded  some  six  months  before  the 
older  deed  was  filed  for  record.  Under  this 
section  of  the  Code  the  younger  deed  took 
priority  over  the  older,  and  it  was  error  to 
direct  a  verdict  for  the  plaintlft  Under  the 
facts  appearing,  Uie  verdict  should  have  been 
directed  for  the  defendant 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LiQWIS,  J.,  absent  oa  account 
of  sickness. 


(115  Oa.  793) 
80UTHBIBN  BY.  CO.  T.  OABTBB. 
(Supreme  Court  of  Georgia.     Jane  12,  1902.) 

CKRTIORARI— EVIDKNCX. 
There  was  no  evidence  to   authorize  the 
verdict  for  the  plaintiff  in  the  Jastice's  court, 
and  it  was  error  to  overrole  the  certiorari. 
(Syllabus  by  the  Court) 

Error  from  superior  court  An;>Ilng  county; 
Jos.  W.  Bennet,  Judge. 
'    Action  by  F.  M.  Carter  against  the  South- 
ern Railway  Company.    Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
Bennett  &  Bennett,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  reversed. 

LBWIS,  J„  absent  on  account  of  sicknesa. 


(116  Ga.  764) 

PITTSBURGH  SPRING  (X).  T.  SMITH 

et  al. 

(Supreme  Court  of  Georgia.     June  11,  19Q2.> 

APPHAIi— REVIEW— INSTRUCTIONS. 

1.  The  defendant  having  JoiDed  issue  with 
the  plaintiffs  without  demurring  to  their  peti- 
tion, and  they  having  introduced  anffldent  tes- 
timony to  prove  their  case  as  laid,  the  verdict 
in  their  favor  was  warranted.  Railway  Co. 
V.  Ladson,  40  S.  E.  699,  114  Oa.  762. 

2.  The  failure  of  the  court  to  charge  upon  a 
ground  of  defense  not  set  up  in  the  defeuoaut's 
answer  certainly  does  not  entitle  the  Utter  to 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Flke  county;  B. 
i.  Reagan,  Judge. 

Action  by  Smith  &  Sons  against  the  Pitta- 
burgh  Spring  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  '  Affirmed. 

O.  D.  Domlnlck  and  A.  A.  Murphey,  for 
plaintiff  in  error.  W.  W.  Lambdln,  for  de- 
fendants In  err<«. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickneoai 
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aiS  Oa.  776) 

WESTER  T.  MARTIN. 
(Biqpreme  Oonrt  of  Georgia.     Jane  11,  1902.) 

BIVORCB— TBUPORARY     AUMONT— CONTBMFT. 

1.  A  Judgment  awardinK  temporary  alimony 
Is  subject  to  reviaion  by  the  court  at  auy  time. 
Where,  therefore,  a  Judgment  has  been  ren- 
dered awarding  temporary  alimony  and  coun- 
sel fees  to  the  wife,  and  a  rule  nisi  Is  issued 
calling  upon  the  husband  to  show  cause  why 
he  shoold  not  be  attached  for  contempt  for 
not  haTlng  naid  the  counsel  fees,  and  he  an- 
swers that  ue  is  unable,  on  account  of  his 
poverty,  to  pay  them,  it  was  error  to  reject 
evidence  offered  to  prove  the  truth  of  this 
answer.  It  is  also  error  in  such  a  case  to 
strike  the  answer,  and  to  attach  the  husband 
for  contempt  without  permitting  him  to  be 
heard. 

(SyUabna  by  the  Court) 

Error  from  superior  court,  Pulaski  coaaty; 
D.  M.  Roberts,  Judge. 

Appllcatloii  of  J.  H.  Martin  for  rule  against 
W.  H.  Wester  to  show  cause  why  he  should 
not  be  attached  for  contempt  From  a  Judg- 
ment committing  Wester  to  Jail,  he  brings 
error.    Reversed. 

H.  B.  CkMites  and  Black  ft  Jackson,  for 
pUintlfl  in  eiror.  J.  EL  Martin,  for  defend- 
ant in  error. 

SIMMONS,  C.  3.  Salt  for  divorce  was 
brought  by  Mrs.  Wester  against  her  hus- 
band. She  applied  for  temporary  alimony 
and  counsel  fees,  and  at  the  hearing  of  the 
HtpUcation  the  court  rendered  Judgment 
awarding  her  a  certain  sum  per  month  and 
a  certain'  sum  for  counsel  fees.  This  latter 
was  to  be  paid  within  30  days.  Subsequent- 
ly the  husband  and  wife  became  reconciled. 
The  wife  returned  to  the  husband,  and  they 
again  lived  together  as  man  and  wife.  Mar- 
tin, the  attorney  of  Mrs.  Wester,  applied  to 
the  court  for  a  rule  nisi  against  Wester  call- 
ing upon  him  to  show  cause  why  he  should 
not  be  attached  for  contempt  for  falling  to 
pay  the  attorney's  fees.  The  nile  Issued,  uud 
Wester  answered  that  he  was  nnable  then, 
and  bad  been  since  the  rendition  of  the  Judg- 
ment, to  pay  the  counsel  fees;  that  he  in- 
tended no  disrespect  to  ti>e  conrt  in  falling 
to  comply  with  its  order,  but  that  his  pov- 
erty rendered  compliance  impossible.  He  of- 
fered to  show  by  evidence  the  truth  of  his 
answer.  The  court  rejected  this  evidence, 
struck  the  answer,  and  committed  Wester  to 
)ail  for  contempt  of  court    Wester  excepted. 

It  is  the  settled  law  in  this  state  that  an 
order  for  a  husband  to  pay  temporary  ali- 
mony and  counsel  fees  is  always  within  the 
discretion  and  control  of  the  court  Civ. 
Code,  {  2469.  It  Is  not  a  final  adjudication 
that  binds  the  husband  so  as  to  prevent  his 
showing  his  Inability  to  pay.  The  court  may 
at  any  time,  npon  proper  application  and 
proof,  change,  modify,  or  alter  the  order,  or 
even  annul  It  altogether.     The  answw  of 
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Wester  was  sworn  to,  and  was  not  tniver8e<l, 
and  for  the  purposes  of  this  arg^nment  It  will 
be  assumed  to  be  true.  Assuming  this,  the 
order  of  the  court  granting  the  alimony  and 
counsel  fees  must  have  been  improvldeutly 
granted,  or  else  some  change  has  since  oc- 
curred In  the  pectmlary  affairs  of  Wester  to 
as  to  render  the  amount  awarded  excessive. 
Plnckard  v.  PInckard,  23  Ga.  286,  is  on  Its 
facts  almost  identical  with  this.  There  Plnck- 
ard bad  been  ordered  to  pay  alimony  and 
counsel  fees.  A  rule  nisi  was  issued  against 
him  to  show  cause  why  he  should  not  be 
attached  for  contempt  for  failing  to  comply 
with  the  order.  He  answered  by  showing 
his  Inability,  on  account  of  poverty,  to  pay 
the  sum  awarded.  The  Judge  made  the  rule 
absolute,  and  this  court  held  that  he  should 
have  reduced  the  sum  required  of  PInckard 
in  the  order  granting  the  alimony.  This  case 
controls  the  case  under  consideration,  and  It 
follows  that  the  Judge  erred  In  refusing  to 
hear  evidence  In  support  of  the  answer  and 
in  striking  the  answer.  See,  also,  1  Ebc.  PI. 
ft  Prac.  pp.  437,  43a  iphe  above  is  on  the 
assumption  that  the  answer  Is  true.  Of 
course,  Martin  may  traverse  it  and  show 
the  conrt  that  It  Is  untrue.  If  this  Is  done, 
the  conrt  may  regulate  Its  Judgment  accord- 
ingly. Brlesnlck  v.  Briesnick,  100  6a.  67, 
28  S.  E.  164,  and  the  other  cases  relied  upon 
by  the  defendant  In  error  are  cases  wherein 
permanent  alimony  had  been  granted  by  the 
verdict  of  a  Jury  and  a  Judgment  of  the 
court  There  is  a  great  difference  between 
an-  order  allowing  temporary  alimony  and  a 
verdict  and  Judgment  for  permanent  alimony. 
Judgment  reversed.  All  the  Justices  <on- 
enrrlng,  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(116  Qa.  793) 
WILLIS  et  al.  t.  GALBREATH  et  aL 
(Supreme  Court  of  Georgia.     June  12,  1902.) 

ACnON-JOINDER    OP    CAUSES. 

1.  An  action  of  tort,  based  upon  an  al- 
leged malicious  abuse  of  process  by  the  prin- 
cipals named  in  au  attachment  bond,  cannot 
properly  be  joined  with  au  action  ex  con- 
tractu npon  that  bond  against  them  and  the 
person  who  signed  it  as  surety. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Montgomery 
county;   D.  M.  Roberts,  Judge. 

Action  by  T.  J.  Willis  and  others  against 
A,  H.  W.  Galbreath  and  others.  Judgnxent 
f<Hr  defendants,  and  plaintiffs  bring  error. 
AflSrmed. 

W.  T.  Bnrkhalter,  for  plaintiffs  in  wrw. 
J.  B.  Oerger,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absmt  on  account  of  sicknea. 


f  1.  See  Action,  toI.  1,  Cent.  Dig.  |  < 
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(115  Qa.  T7») 

GRUBER  T.  DECKER  et  al. 
(Supreme  Coort  of  Georgia.     Jnue  11,  19Q2.) 

NBW  TRIAIAHARMLBSS  ERROR— APPEAL. 

1.  A  slight  inaccuracy  by  tlie  court  iu  atat- 
ing  to  the  jury  the  contentions  of  the  party 
against  whom  the  verdict  is  rendered  wiU  not 
require  the  granting  of  a  new  trial,  when  it  is 
manifest  from  the  record  that  the  jurors  un- 
derstood the  nature  of  the  issues  involved,  and 
intelligeDtly  passed  upon  the  same,  in  the  light 
of  the  evidence. 

2.  The  immaterial  error  indicated  above  be- 
ing the  only  one  which  appears  to  have  been 
committed  by  the  presiding  judge,  there  was 
no  error  in  overruling  the  special  grounds  of 
the  motion  for  a  new  trial;  nor  was  there  any 
abuse  of  discretion  in  refusing"  to  grant  the 
same  on  the  general  grounds,  for  the  evidence, 
though  conflicting,  was  amply  sufficient  to  war- 
rant the  verdict. 

(Syllabus  by  the  Court.) 

S^or  from  superior  court,  Appling  county; 
Jos.  W.  Bennet,  Judge. 

Action  between  V.  A.  Gruber  and  F.  W. 
Decker  and  others.  From  the  Judgment; 
Gruber  brings  error.    AfiSrmed. 

Bennett  h  Bennett,  for  plaintiff  In  error. 
O.  J.  Holton  &  Son  and  T.  A.  Parker,  for 

defendants  In  error. 

PER  CURIAM.    Judgmoit  affirmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


015  Oa.  651) 

EQUITABLE  MOETG.  00.  v.  BELL. 

(Supreme   Court   of   Georgia.      June   7,   1902.) 

APPBAI<-REVIEW— BRIEF    OF    EVIDENCE. 

1.  This  court  will  not  review  evidence  when 
It  is  apparent  that  there  has  been  no  bona  fide 
effort  to  brief  it  as  required  by  law,  and  when 
the  document  purporting  to  be  a  brief  of  the 
evidence  is  extensively  interspersed  with  ob- 
jections to  testimony,  itatemeuts  and  argu- 
ments of  counsel,  and  rulings  of  the  court, 
none  of  which  should  find  place  in  a  brief  of 
evidence.  Culver  v.  Silver,  39  S.  B.  472,  113 
Ga.  1142,  and  cases  cited. 

2.  In  so  far  as  the  questions  presented  for 
decision  can  be  determmed  without  reference 
to  the  evidence,  there  was  no  error  in  the 
rulings  complained  of. 

(Syllabus  by  the  Ourt.) 

Error  from  superiw  coort,  Gordon  county; 
A.  W.  Fite.  Judge. 

Action  by  P.  O.  Bell  against  the  Equitable 
Mortgage  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Starr  .&  Brwln  and  Payne  &  Tye,  for  plain- 
tiff in  error.  W.  R.  Bankin  and  R.  J.  &  J. 
McCawry,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickiuH, 


(116  Qa.  688) 

ATLANTA  ft  W.  P.  R.  CO.  t.  UPSHAW. 
(Supreme  Court  of   Georgia.     June  9,    1902.) 

APPEAL— BRIEF    OF    EVIDBNCHt-AFFIRMANCE. 
1.  The  dotunient  filed  as  a  brief  of  the  evi- 
dence shows  clearly  that  there  waa  no   bona 


fide  effort  to  brief  the  evidence  as  Is  required 
I^  the  statute,  and  this  court  will  not  consider 
it  Mortgage  Co.  v.  Bell,  ubi  supra,  115  Cta. 
651. 

2.  No  qnestious  are  presented  whidt  can  be 
decided  without  reference  to  the  evidence,  and 
the  judgment  of  the  court  below  must  accord- 
ingly be  affirmed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Coweta  county; 
E.  J.  Reagan,  Judge. 

Action  by  N.  H.  Upshaw  against  the  At- 
lanta Sc  West  Point  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

H.  A.  Hall  and  W.  O.  Post,  for  plaintiff  id 
error.    W.  C.  Wrlglit,  for  defendant  In  < 


PER  CURIAM.    Jndgmait  affirmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


()16  Oe.  7S3) 
SOUTHERN  RY.  CO.  T.  MOORE. 
(Supreme  Court  of  Georgia.     June  12,  1902.) 

APPEAL— RBVIBW-CONFLICTINQ  EVIDENCE. 
The  plaiutiS  made  out  a  prima  facie  case; 
and  while  the  testimony  of  the  defendant's 
witnesses,  if  iu  all  respects  true,  establisbed 
a  complete  defense,  yet,  as  there  was  a  conflict 
between  their  testimony  and  that  of  a  witness 
for  the  plaintiff  as  to  a  material  matter, — ^they 
swearing  that  the  stock  alarm  was  given  and 
the  train  slowed  up,  and  this  witness  swearing 
positively  to  the  contrary, — the  verdict  against 
the  company  was  not  unwarranted,  and  there 
was  no  abuse  of  discretion  in  not  sustaiuing 
its  certiorari. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Appling  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  H.  G.  Moore  against  the  Soutli- 
em  Railway  Company.  Judgment  for  plain- 
tiff.   Defendant  brings-  error.    Affirmed. 

De  Lacy  &  Bishop,  for  plaintiff  in  wror. 
B.  P.  Padgett  &  Son,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afl^rmed. 

LEWIS,  J.,  absent  on  account  of  sickneoa. 


(116  Oa.  476) 
CENTRAL  OF  GEORGIA  RT,  OO.  ».  Me- 

WHORTBR. 

(Supreme  Court  of  Georgia.     April  26,  1902.) 

RAILROADS— INJURY  TO  EMPLOY©— DTTrtES 
OF  CONDUCTOR— CONTRIBUTORY 

NEQLIOENCE. 

1.  Under  the  rules  of  the  railroad  company 
which  were  involved  in  the  present  case,  no 
duty  was  imposed  upon  the  conductor  to  ex- 
amine or  repair  the  brake,  or  any  appliance 
connected  with  the  operation  of  the  same; 
such  duty  resting,  under  the  rules,  upon  the 
subordinates  of  tne  conductor,  and  the  duties 
of  the  conductor  lieing  simply  those  of  super- 
vision and  direction. 

2.  It  follows  from  the  foregoing  that  when 
the  plaintiff  went  between  the  en^ne  and  the 
cars  for  the  purpose  of  examining  the  air 
hose  used  in  operating  the  air  brake  (the  same 
being  in  a  defective  condition),  there  being  no 
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pressing  cner^nc;  requiring  him  to  pezform 
tbis  dnty,  which  the  mleB  imposed  npon  his 
mbordinates,  he  was  ^ilty  of  such  fault  at 
will  preclude  him  from  recoTerioK  damaf^es  for 
tnjanes  eustaiued  aa  a  direct  result  of  his  hav- 
inJT  unneceesarily  abandoned  his  position  aa 
eondnctor  for  the  purpose  of  performing  dn- 
tiea  which,  nnder  the  rules  of  the  company, 
should  haye  been  performed  by  hia  aubordi- 
nate. 

8.  When  a  railway  conductor,  in  the  absence 
«f  any  emergency,  or  of  circumstances  ao  re- 
qabiiig,  goes  outside  of  the  line  of  his  duties 
ss  prescribed  by  the  rules  of  the  company, 
and  thus  places  himself  In  a  position  of  dan- 
ger, and  is  injured  b^  the  moving  of  a  train, 
he  is  gnilty  of  negligence,  and  cannot  hold 
the  company  liable,  even  though  the  eu^riueer 
cansea  snch  movement  to  be  made  without 
ringing  the  bell  of  the  locomotive,  and  in  do- 
ing so  violates  a  rule  of  the  company;  and 
BMtre  especially  is  this  tme  when  the  conduct- 
or, by  reason  of  past  experience,  mnst  be 
•ware  that  the  engineer,  in  the  absence  of 
any  knowledge  that  the  conductor  is  so  ex- 
posing himself  to  danger,  can,  as  to  him,  safe-. 
(y  omit  the  ringing  of  the  bell,  and  yet  fails 
to  inform  the  en^neer  of  the  intended  risk 
which  will  render  such  omission  hazardoos  to 
the  conductor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clayton  county; 
J.  S.  Candler,  Judge. 

Action  by  B.  P.  M<yWhorter  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Beversed. 

Uoyd  Cleveland,  Hall  &  Boynton,  W.  L. 
Watterson,  W.  0.  Beeks,  and  R.  U  Bwner, 
for  plaintiff  in  error.  Hoke  Smith  and  H.  C. 
Peeples,  for  defendant  In  error. 

COBB,  J.  The  plaintiff  sued  the  railway 
company  for  damages.  At  the  trial  it  ap- 
peared tliat  the  plaintiff  was  the  conductor 
of  an  accommodation  train  which  ran  be- 
tween Atlanta  and  Joneab<»«.  It  had  reach- 
ed Joneeboro,  and  he  was  making  up  the 
train  to  put  it  in  place  and  have  it  ready  to 
start  to  Atlanta  the  next  morning.  Hia  en- 
tire crew  on  the  train  consisted  of  an  en- 
gineer, a  fireman,  and  a  train  hapd.  The  en- 
gine bad  been  disconnected  from  the  other 
cars,  and  w«8  brought  back  and  coupled  to 
them.  After  the  coupling  was  made  and  the 
air  hose  attached,  the  plaintiff  noticed  a 
serious  leak,  or  some  other  defect.  In  the  air 
hose.  He  stepped  ta  between  the  engine  and 
the  car  to  find  out  what  the  defect  was. 
The  engineer  started  the  tealn,  throwing  the 
plaintiff  down  and  cutting  off  his  arm.  The 
piaintUTs  description  of  the  manner  in  which 
he  was  injured  was  as  follows:  "When  the 
engine  backed  and  made  a  coupling,  I  was 
standing  on  the  end  of  the  passenger  car,  on 
the  right-hand  side  looking  towards  Atlanta. 
The  engineer  is  on  the  right-hand  side.  The 
engine  was  beaded  for  Atlanta.  Immediate- 
ly after  tbia  coupling  was  made,  and  as  soon 
as  I  threw  the  pressure  in  by  turning  the 
angle  cock,  the  engine  threw  the  air  pressure 
back  on  tbe  train.  The  air  escaped,  or  a 
good  portion  of  it,  at  al>out  tbe  coupling  of 
the  air  hose.    I  could  not,  from  the  outside, 


determine  what  the  character  of  that  leak 
was.  When  I  discovered  that  the  air  hose 
was  leaking,  I  went  to  examine  it,  and  to  see 
what  was  the  matter  with  it,  and  in  making 
tbe  examination  there  was  no  way  to  exam- 
ine it  except  to  take  exactly  tbe  position  I 
did,  getting  between  the  car  and  tbe  engine. 
When  I  went  in  to  make  the  examination, 
tbe  engine  was,  without  notice  to  me,  and 
without  any  signal  from  me,  started  immedi- 
ately off.  Just  as  I  was  in  the  act  of  making 
that  examination,  and  threw  me  forward  to 
the  ground,  and  came  very  near  running  over 
me.  But  I  got  out  with  the  loss  of  an  arm." 
The  testimony  shows  that  what  was  done  on 
the  occasion  that  the  plaintiff  was  injured 
was  the  course  usually  pursued  when  the 
train  of  which  he  was  conductor  arrived  at 
Jonesboro  and  preparations  were  being  made 
to  store  the  train  away  for  the  night;  that, 
as  soon  as  the  brakeman  coupled  the  engine 
to  the  cars,  and  informed  the  engineer  that 
everything  was  all  right,  the  engineer  then 
"pulled  out"  It  is  true  that  the  plaintiff  tes- 
tified that  this  was  the  way  they  did  when 
everything  was  all  right,  but  there  is  nothing 
in  the  evidence  to  show  that  the  engineer  on 
this  occasion  knew  that  anything  was  wrong. 
The  plaintiff  did  not  tell  him  that  there  was, 
nor  did  be  Inform  him  that  he  was  going 
between  tbe  engine  and  tbe  cars.  Did  the 
engineer,  under  these  circumstances,  owe  to 
the  conductor  the  duty  of  ringing  the  bell  or 
giving  any  other  signal  before  starting  the 
train?  But  suppose  that  the  engineer  was 
negligent  in  not  ringing  the  bell  or  giving 
other  signals  that  tbe  engine  was  about  to 
move^  was  not  the  plaintiff  at  fault?  He 
knew  the  customary  way  in  which  the  en- 
gineer acted  on  such  occasions,  viz.,  that  he 
was  liable  to  start  as  soon  as  tbe  brakeman 
informed  him  that  everything  was  all  right 
Was  not  the  plaintiff,  then,  grossly  negligent 
in  taking  the  risk  of  going  between  tbe  cars 
without  informing  the  engineer  tliat  some- 
thing was  wrong,  and  warning  the  engineer 
not  to  move  the  train,  for  the  reason  that  he 
was  about  to  go  between  the  engine  and  the 
cars  to  investigate  the  matter?  Let  it  be  con- 
ceded, however,  that  the  evidence  authorized 
a  finding  tliat  the  company  was  negligent 
for  the  reason  that  the  engineer  moved  the 
train,  In  violation  of  a  rule  of  the  company, 
without  ringing  the  bell  or  giving  other  sig- 
nals, or  for  any  other  reason,  and  let  it  also 
be  conceded  tliat  the  plaintiff  was  free  from 
fault  In  the  particular  above  referred  to,  was 
not  the  injury  sustained  by  tbe  plaintiff  the 
direct  result  of  a  departure  by  Iilm  from  tbe 
rules  of  the  company,  and  an  undertaking 
by  bim  to  perform  duties  which,  by  tbe  rules, 
were  not  required  of  him,  and  under  circum- 
stances where  there  was  no  necessity  for  him 
to  depart  from  the  line  of  his  ordinary  duty 
under  the  rules?  The  plaintllTs  injury  di- 
rectly resulted  from  bis  going  between  the 
car  and  the  engliie  to  examine  the  air  hose. 
Was  It  bis  duty  to  place  himself  la  that  posl- 
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tlon  for  the  purpose  of  examining  the  ap- 
paratus In  question  when  It  was  out  of  order? 
The  answer  to  this  question  depends  upon 
the  proper  construction  to  be  placed  upon 
certain  rules  of  the  company.  Rule  72, 
which  was  in  evidence,  provided  that  passen- 
ger condactors  "must  report  for  duty  at  the 
appointed  time  with  their  train  men  and  sig- 
nals, and,  when  necessary,  assist  in  switch- 
ing and  making  up  their  train."  Rule  74 
was  as  follows:  "The  air  brake  must  be 
tested  by  applying  and  releasing  the  brakes 
from  the  engine  before  starting'  from  tet- 
minal  stations,  and  all  other  points  where 
engine  or  car*  have  been  detached  or  hose 
couplings  separated.  After  all  couplings 
have  been  made,  the  brakemen  must  be  re- 
quired to  ask  the  engineer  to  apply  brakes, 
and  will  then  pass  to  the  rear  of  the  train, 
noticing  that  the  brakes  are  properly  applied 
to  each  car.  The  signal  cord  will  be  pulled 
twice  from  the  rear  platform  as  notice  to 
engineer  to  release  brakes.  The  brakeman 
must  then  pass  to  the  engine  noticing  brakes 
to  ascertain  If  they  all  release.  If  so,  he 
will  report  to  the  engineer  that  the  brakes 
are  working  all  right.  Should  the  brakes  on 
any  car  fall  to  work,  proper  steps  must  be 
taken  Immediately  to  put  them  in  order  be- 
fore starting  train."  Rule  88  provided  that: 
"The  general  directions  and  government  of 
a  train  from  the  time  It  receives  its  passen- 
gers until  it  arrives  at  Its  destination  is  vest- 
ed in  the  conductor,  and  all  men  employed 
on  the  train  are  required  to  yield  willing 
obedience  to  Iiis  proper  orders.  He  Is  respon- 
Bible  for  the  prompt  movement  and  proper 
care  of  the  train,  and  for  the  equipment  in- 
trusted to  him."  The  foregoing  mlea  ai^jear 
In  the  rule  book  of  the  company  under  the 
bead:  "Duties  of  Passenger  Conductors." 
Under  the  head:  "Duties  of  Flagmen  and 
Porters"  was  rule  91,  as  follows:  "They  are 
charged  with  the  management  of  the  brakes 
and  the  proper  display  and  use  of  the  train 
signals,  and  must  not  go  between  cars  un- 
der any  circumstances  for  the  purpose  of 
coupling  or  uncoupling,  or  for  adjusting  pins, 
etc.,  while  cars  are  In  motion." 

The  first  rule  above  quoted,  numbered  72, 
can,  by  its  terms,  apply  only  at  the  place 
where  the  conductor  Is  required  to  report  tor 
the  purpose  of  taking  out  a  train.  The  rule. 
In  effect,  says  that  the  conductors  most  re- 
port at  the  appointed  time  to  take  charge  of 
their  trains,  and,  if  necessary,  assist  in  mak- 
ing up  the  trains,  so  that  they  can  be  taken 
out  The  rule  is  framed  for  the  purpose  of 
informing  a  conductor  who  is  not  on  duty  as 
to  what  shall  be  done  by  him  at  the  time  he 
is  required  to  go  on  duty,  as  well  as  what 
shall  be  done  by  him  in  seeing  and  doing 
what  Is  necessary  to  place  his  train  in  a  prop- 
er condition  to  be  taken  out  at  the  appointed 
time.  This  rule  can  have  no  application  in 
a  case  where  a  conductor,  who,  having  re- 
ported for  duty  at  the  appointed  time,  has 
reached  the  destination  of  bit  train,  aad  to 


preparing  at  that  point  to  place  It  In  a  posi- 
tion where  be  and  the  members  of  his  crew 
can  leave  It  In  safety  until  it  Is  his  duty  to 
take  charge  of  it  again,  and  return  with  it  to 
the  place  whence  he  came.  Under  this  rule, 
.no  doubt,  the  plaintiff  had,  on  the  day  he  was 
injured,  reported  for  duty  in  Atlanta  to  take 
out  his  train  to  Jonesboro,  and  after  that  he 
had  no  further  concern  with  the  rule  until 
the  time  came  for  him  to  report  for  duty  next 
day,  when  his  train  was  scheduled  to  leave 
Jonesboro  on  its  retmm  trip  to  Atlanta.  The 
rule  was  not  operative  when  the  plaintiff  was 
■witching  his  train  preparatory  to  placing 
it  upon  the  side  track  for  the  night  There 
Is  nothing  In  the  rule  numbered  74  which 
expressly  makes  it  the  duty  of  the  conductor 
to  examine  or  repair  an  air  hose  when  it  is 
out  of  order.  Is  there  anythhig  in  this  rule 
from  which  such  a  duty  can  be  legitimately 
'Inferred?  la  the  language  of  the  rule  so 
equivocal  that  the  rule  can  be  so  interpreted 
as  to  place  this  duty  on  the  conductor?  We 
do  not  think  so.  The  rule  numbered  89 
places  the  train  under  the  direction  of  the 
conductor,  and  all  employ^  on  the  train  are 
required  to  obej  his  orders.  He  Is  In  com- 
mand. He  la  to  direct  others;  others  are  to 
obey  him.  While  he  is,  under  the  rule  last 
referred  to,  responsible  for  the  prompt  move- 
ment and  proper  care  of  the  trahi,  and  for 
the  equipment  Intrusted  to  him,  there  Is  noth- 
ing in  the  rule  which  casts  upon  him  any 
other  duty  than  that  of  a  supervising  sn- 
perior,  so  far  as  the  movement  of  the  train 
or  the  management  of  its  machinery  is  con- 
cerned. It  is  no  more  his  duty  to  adjust  or 
repair  the  brakes  or  the  air  hose  than  It  is 
his  duty  to  operate  or  repair  the  engine.  All 
these  duties  are  cast  upon  his  aubordlnates. 
but  they  are  to  be  performed  subject  to 
his  Buperrlsion  and  direction.  Construing  to- 
gether the  two  rules  72  and  89,  the  former 
Is  incapable  of  a  construction  which  would 
place  the  duty  of  adjusting,  handling,  at  re- 
pairing the  air  hose  upon  the  conductor.  The 
first  portion  of  rule  74  places  the  duty  upon 
the  conductor  of  having  the  air  brake  tested 
at  certain  points  on  his  route,  but  the  rule 
dlstlnctiy  prescribes  that  the  testing  shall  be 
done  by  the  brakeman  and  englneo*.  The 
conductor  takes  no  part  therein,  except  to 
■ee  that  it  is  done,  according  to  the  rule.  If 
the  brakes  fall  to  work,  the  rule  says  "proper 
steps  must  be  taken"  immediately  to  put  them 
in  order.  Taken  by  whom?  By  the  con- 
ductor, who  has  so  far  had  nothing  whatever 
to  do  with  the  actual  handling  or  manipula- 
tion of  any  part  of  the  machinery  of  the 
train?  Not  at  all;  but  by  the  subordinates  of 
the  conductor,  who  are  charged  with  these 
duties,— the  brakeman,  the  flagman,  the  por- 
ter, and,  if  need  be,  the  engineer  and  the  fire- 
man,—all  or  any  who  are  under  the  rules 
charged  with  duties  growing  ont  of  the  ac- 
tual operation  of  machinery  and  the  handling 
of  Its  various  parts;  but  never  by  the  con- 
ductor, wbob  ■«  fax  a*  tbe  machinery  of  the 
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train  is  concerned,  is  a  Btipervislng  superior 
OEly.  Bren  If  there  should  be  any  doubt 
about  the  matter  under  the  terms  of  rule  74, 
this  doubt  is  entirely  removed  when  that  rule 
la  construed  in  the  light  of  rule  91.  which 
charges  flagmen  and  porters  "with  the  man- 
agement of  the  brakes."  It  was  argued  that 
the  actual  management  of  the  ah:  brakes  was, 
from  the  nature  of  the  machinery,  confided 
to  the  enghieer,  and  that,  therefore,  rule  91 
could  not  apply  to  trains  equipped  with  air 
brakes.  While  it  is  true  that  the  power  that 
applies  or  releases  air  brakes  is  controlled  by 
the  engineer,  we  think  the  word  "manage- 
ment" in  rule  91  was  intended  to'  mean  more 
than  the  mere  application  of  the  power  to 
the  brake.  The  adjustment  and  repair  of 
brakes  or  the  hose  is  In  a  sense  a  part  of 
the  management  of  the  brakes,  and  this  was 
the  duty  which  devolved  upon  the  flagmen 
and  porters  under  the  rule.  The  evidence  au- 
thorized a  finding  that  it  was  the  policy  of  the 
company  that  its  conductors  should  be  pro- 
ficient In  the  knowledge  of  air  machinery, 
and  to  this  end  had,  at  considerable  expense, 
fitted  up  a  room  and  employed  an  expert  to 
instruct  Its  conductors  in  the  principles  and 
operation  of  air  machinery,  and  that  the 
plaintiff  had  been  so  instructed..  It  was 
argued  that  the  rules  of  the  company  should 
be  interpreted  In  the  light  of  this  fact,  and 
that,  when  so  interpreted,  the  rules  would 
place  upon  the  conductor  the  duty  to  repair 
the  air  machinery  when  It  was  out  of  order. 
We  cannot  agree  with  the  learned  counsel  in 
this  view.  The  air  machinery  of  the  train  Is 
to  be  handled,  operated,  and  repaired  by  the 
subordinates  of  the  conductor,  under  his  su- 
pervision and  dlr-ection;  and  he  must  have 
a  competent  knowledge  of  the  character  of 
this  machinery,  and  the  principles  by  which 
tt  is  operated  and  controlled,  to  enable  him 
to  eflSciently  discharge  the  duties  of  super- 
vision and  direction  which  the  rules  placed 
upon  him.  A  knowledge  of  the  principles 
controlling  the  operation  of  air  machinery  la 
Just  as  Important,  If  It  Is  not  more  essential, 
to  the  conductor  standing  by  the  side  of  hla 
train  directing  and  supervising  the  work  of 
repair  being  done  by  a  brakeman  who  is  be- 
tween the  cars  actually  handling  the  ma- 
chinery as  it  is  to  the  brakeman.  It  was  also 
argued  that  the  rules  of  the  company.  If  am- 
biguous or  equivocal,  should  be  construed 
most  favorably  to  the  employ^,  and  that  they 
must  not,  by  implication,  be  given  an  inter- 
pretation beyond  their  clear  and  obvious 
meaning,  and  that  they  must  be  unequivocal, 
and  witliln  the  comprehension  of  the  class 
of  persons  upon  whom  they  are  designed  to 
operate  -We  recognize  all  these  as  general 
propositions  of  law  bearing  upon  the  subject 
of  the  meaning  and  force  of  rules  prescribed 
tar  the  government  of  employes  by  railroad 
companies  and  others  operating  dangerous 
machinery.  See  Railroad  Co.  v.  Moore,  94  Ga. 
457,  20  S.  E.  640;  Railroad  Co.  v.  Bussey,  9S 
Ga.  681,  23  S.  B.  207.    When  we  look  at  the 


rales  of  the  company  invcdved  In  the  ipiesent 
case  In  the  light  of  each  other  and  In  the 
light  of  the  testimony  In  the  case,  and  when 
we  apply  to  them  all  the  rules  of  interpreta- 
tion which  are  Invoked  and  are  applicable, 
we  can  reach  no  other  conclusion  than  that 
there  was  nothing  In  the  rules  to  authorize 
or  require  the  plaintiff,  the  conductor  in 
charge  of  the  train  at  its  destination,  when 
he  was  preparing  to  store  It  away  for  the 
night,  to  go  In  between  the  engine  and  the 
cars  for  the  purpose  of  an  actual  examina- 
'tlon  of  the  air  hose,  in  order  to  discover  the 
defect  there.  If  any  existed.  Such  being  the 
case,  the  plaintiff  was  out  of  bis  proper  place 
when  he  was  injured,  was  not  free  from  fault 
substantially  contributing  to  the  injury,  and 
is  not  entitled  to  recover  in  the  action  brought 
by  him.  There  was  nothing  In  the  evidence 
authorizing  a  finding  that  there  was  such  a 
pressing  emergency  upon  the  plaintiff  that  be 
was  warranted  In  leaving  his  position  as  a 
supervising  superior  In  charge  of  the  train 
and  performing  the  duties  of  a  subordinate 
who  was  charged  with  the  actual  handling 
of  a  portion  of  the  machinery  of  the  train, 
nil*  case,  upon  its  merits,  is  controlled  by 
the  principle  Involved  in  the  case  of  Wbitton 
T.  Railroad  Co.,  106  Oa.  796,  32  S.  B.  857, 
and  the  cases  which  were  there  followed. 

The  court  erred  in  refusing  to  grant  a  sec- 
ond new  trial  in  the  case.  A  second  verdict 
in  favor  of  a  plaintiff  is  a  reason  for  refusing 
a  new  trial  when  there  baa  been  a  fair  trial 
and  a  right  to  recovo'  exists,  but  no  number 
of  verdicts  in  favor  of  a  party  can  create  a 
cause  of  action  In  a  case  where  none  exists 
under  the  law  and  the  facta. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 

Application  for  Betaearlnj. 

GOBB,  J.  No  sufilclent  reason  has  been 
shown  for  granting  a  rehearhig  in  this  case. 
One  ground;  only,  of  the  motion  for  a  re- 
hearing requires  any  special  notice.  It  Is 
said  that  a  rehearing  should  be  granted  be- 
cause the  court '  overlooked  a  rule  of  the 
company  which  appears  In  the  brief  of  evi- 
dence. At  the  conclusion  of  the  brief  of  evi- 
dence we  find  the  following  statement:  "BIr: 
Beraer  offered  In  evidence  rule  No.  11  of 
the  special  rulea,  which  defendant  produced 
under  notice,  as  follows:  XI!onductors  will 
make  telegraphic  report  to  trainmaster  of  all 
defects  in  trains  handled  by  them.'"  The 
words  qubted  formed  the  last  lines  of  tJie 
brief  of  evidence  immediately  preceding  the 
usual  entries  thereon.  That  this  rule  was  In 
evidence  In  the  case  was  overlooked  by  us. 
It  was  not  considered.  The  case  was  de- 
cided upon  the  rules  which  were  referred  to 
in  the  original  opinion.  In  the  very  elab- 
orate and  able  brief  of  the  learned  counsel 
for  the  defendant  In  error,  which  we  had  be- 
fore us  when  the  case  was  decided,  and 
which  was  carefully  examined  and  earnestly 


Digitized  by  V^OOQIC 


8« 


42  SOUTHEASTERN  HBPORTER. 


(Oa. 


considered,  tbera  was  not  one  line  that  re- 
ferred to  tbe  role  which  has  been  quoted, 
and  nothing  In  the  original  hrlef  or  In  any 
of  the  supplemental  briefs  filed  by  counsel 
for  the  defendant  In  error  had  any  reference 
to  that  rule.  It  appears  from  the  record,  as 
will  be  seen,  that  the  role  was  not  Intro- 
duced by  the  plaintiff  in  tbe  court  below,  but 
It  was  evidence  offered  in  behalf  of  the  rail- 
road company.  This  would  Indicate  that 
counsel  for  the  defendant  In  error  did  not 
rely  upon  this  rule  in  the  court  below,  and 
the  failure  to  notice  this  rule  in  his  argu- 
ment here  Indicates  that  he  did  not  rely  upon 
tbe  same  as  having  any  material  bearing 
upon  the  case  In  this  court  In  any  event, 
there  was  nothing  to  call  the  attention  of 
this  court  to  the  fact  that  counsel  for  the  de- 
fendant in  OTor  relied  on  tbe  rule  which  was 
ofTered  In  evidence  by  the  plaintiff  in  error, 
and  counsel  cannot  now  be  heard,  on  an  ap- 
plication for  a  rehearing,  to  present  a  phase 
of  the  caae  that  was  either  overlooked  when 
the  case  was  argued  or  was  not  considered 
of  sufficient  Importance  at  that  time  to  be 
alluded  to  in  the  briefs.  A  rehearing  will 
never  be  granted  when  the  application  there- 
for is  based  upon  a  ground  that  the  Judg- 
ment rendered  was  erroneous  for  a  reason 
which  was  not  set  up  or  insisted  on  when 
the  case  was  submitted,  even  though  such 
reason  might  have  been,  If  Insisted  on  at  the 
proper  time,  sufficient  to  cause  a  different 
judgment  to  be  rendered.  In  the  present 
instance,  however,  there  is  no  merit  what- 
ever In  the  application  for  rehearing.  The 
rule  in  question,  which  was,  for  tbe  reason 
above  stated,  overlooked  by  us,  has  no  ma- 
terial bearing  on  tbe  case.  This  is  the  view 
entertained  by  counsel  both  in  the  court  be- 
low and  in  this  court  when  the  case  was 
submitted.  As  the  first  position  taken  by 
counsel  In  reference  to  this  rule  was  so  clear- 
ly correct,  we  do  not  deem  it  proper  to  grant 
a  rehearing  for  the  purpose  of  allowing  a 
contrary  view  to  be  set  up  and  attempted 
to  be  sustained. 

Application  for  rehearing  denied.  All  the 
Justices  concurring,  except-  LEWIS,  J.,  ab- 
■ent  OD  account  of  sickness. 


(UO  Gb.  733) 

GAT  T.  WARRBM. 

(Supreme  Court  of  Georgia.     June  10,   1902.) 

JUDICIAL  SALE— RIGHTS  OF  PUKCHASBR. 

A  purchaser  of  land   at  a   judicial   sale 
obtains  no  right  by  tbe  nnrcbase  to  the  deeds 
cottstitating  the  chain  of  title  to  the  laud,  la 
the  hands  of  tbe  original  owner. 
(Syllabus  by  the  Court.) 

Error  from  dty  court  at  Dobltii;  J.  B.  A4> 
ama.  Judge. 

Action  by  D.  T.  Warren  against  O.  M.  Gay. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 


Howard  &  Armistead,  for  plaintiff  in  er- 
ror. T.  Ij.  Grlner,  E.  S.  Baldwin,  and  Jaa. 
K.  Hines,  for  defendant  tn  error. 

SIMMONS,  0.  J.  A  considerable  quan- 
tity of  land  was  owned  by  John  Gay  In  Lau- 
rens county.  He  died,  leaving  C.  M.  Gay  as 
one  of  bis  executors.  Shortly  after  the  latter 
quallQed,  disputes  arose  between  him  and 
the  other  heirs  at  law.  A  receiver  was  ap- 
pointed to  take  charge  of  the  estate.  It 
seems  that  the  receiver  obtained  an  order  of 
court  to  sell  certain  of  the  lands  of  the  es- 
tate. Warren  became  tbe  purchaser  of  one 
of  the  lots  so  sold;  After  some  years  be 
brought  an  action  of  trover  against  C.  M. 
Gay  to  recover  two  deeds  constituting  part 
of  the  chain  of  title  of  John  Gay.  On  the 
trial  much  evidence  was  Introduced  on  the 
question  as  to  whether  O.  M.  Gay  was  In 
possession  at  any  time  of  the  deeds  sought 
to  be  recovered,  also  evidence  as  to  the  value 
of  the  lot  purchased  by  Warren,  and  some 
evidence  as  to  the  damage  he  had  sustained 
by  reason  of  his  not  having  the  deeds.  It 
seems  that  Warren  owned  the  land  at  the 
time  suit  was  brought,  but  had,  pending  the 
litigation,  sold  It  to  bis  son.  Tbe  plaintiff 
having  elected  to  take  a  money  verdict,  the 
jury  found  In  his  favor  for  $600,  which  was 
but  little  less  than  the  value  of  the  land. 
The  defendant  moved  for  a  new  trlaL  The 
motion  was  overruled,  and  he  excepted. 

Where  a  plaintiff  brings  an  action  of  tro- 
ver, he  must  show  title  in  himself,  or  that 
he  has  the  right  of  possession.  If  he  falls  to 
do  so,  he  cannot  recover.  Trovw  will  Ue 
for  the  recovery  of  title  deeds,  but  the  plain- 
tiff must  show  that  he  has  a  right  to  them 
before  he  can  recover.  The  back  deeds  con- 
stituting the  chain  of  title  of  one  whose 
lands  are  sold  under  judicial  process  do  not, 
we  think,  belong  to  the  purchaser  at  the 
sale.  If  one  holding  land  under  a  single 
deed  sells  it  in  parts  to  a  number  of  pur- 
chasers, he  would,  of  course,  be  unable  to 
furnish  each  with  bis  Chain  of  title.  In 
some  states  such  a  vendor  is  required  to  fur- 
nish bis  vendee  a  correct  abstract  of  the 
title,  and,  if  the  warranty  of  the  vendor 
fails,  be  can  be  sued  upon  this  abstract. 
And  in  2  Jones,  Oonv.  8  1369,  it  is  said  with 
reference  to  private  sales  of  land:  "The 
English  law  in  regard  to  the  possession  of 
title  deeds  has  generally  no  application  in 
this  country,  on  account  of  the  prevalence 
here  of  a  general  system  of  registry.  Undei 
our  registry  laws,  the  record  being  notice  to 
all  the  world.  It  is  not  necessary  that  the 
grantee  should  have  possession  of  the  title 
papers."  If  the  purchaser  at  a  private  sale 
is  not  entitled  by  law  to  the  back  deeds, 
much  less  is  the  purchaser  at  a  judicial  sale. 
The  law  has  provided  for  such  a  purchase 
by  declaring  that  the  deed  made  in  pursu- 
ance of  such  a  sale  shall  be  an  original  title 
in  the  hands  of  the  purchaser.  Section  8446 
of  the  GivU  Code  declares:    **▲  sale  rega> 
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isOy  made  by  Tlrtne  of  judicial  process  la- 
txdag  from  a  court  of  competent  Jurisdic- 
tion shall  conyey  the  title  as  effectually  as 
If  tbe  sale  was  made  by  the  person  against 
whom  the  process  Issues."  The  next  section 
declares:  "In  all  controTersiea  In  the  courts 
of  this  state,  the  purchaser  at  such  a  sale 
shall  not  be  required  to  show  title-deeds  back 
of  his  purchase,  unless  it  be  necessary  for 
his  case  to  show  good  title  in  the  person 
whose  Interest  he  purchased."  In  the  case 
of  Whatley  v.  Newsom,  10  Ga.  74,  from 
which  the  two  sections  above  quoted  were 
doubtless  codified,  Judge  Lumpkin,  in  dlfl- 
cnssing  the  question,  said:  "To  require  the 
purchaser  to  go  further  would  be  to  impose 
a  burthen  which,  in  the  end,  would  prove 
highly  injurious  both  to  debtor  and  creditor, 
aa  it  would  drive  off  bidders  and  purchasers 
from  these  public  sales.  The  debtor's  prop- 
erty being  seized  and  sold  against  his  will. 
It  is  not  to  be  supposed  that  he  will  surren- 
der up  to  the  purchaser  the  muniments  of 
taia  title."  For  these  reasons,  we  think  that 
a  {lurchaser  at  a  Judicial  sale  gets  no  title 
to  the  deeds  which  constitute  the  chain  of 
title  of  the  iterson  whose  property  is  sold. 
The  plaintiff  In  this  case  showed  no  other 
right  to  the  deeds,  and  a  verdict  in  his  favor 
was  therefore  contrary  to  law. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
coant  of  sickness. 


(IIB  Qa.  746) 

EXjniTABLBI  BUILDING  ft  LOAN  ASS'N 

OP  ALBANY  V.  STATE  et  al. 
(Sapnme  Court  of  Georgia.     June  10,  1902.) 

TAX  EXECUTION— VAUDITY. 
Since  a  tax  execution  la  not  founded  upon 
the  judgment  of  any  court,  but  ia  a  purely 
summary  process,  it  ia  essential  to  the  valid- 
ity ot  such  an  execution  that  all  the  necessary 
jurisdictional  facts  authorizing  its  issuance 
should  apfear  upon  Its  face.  It  follows  that  a 
writing  purportiug  to  be  such  an  execution,  but 
which  merely  commauds  the  levying  olBcers  to 
whom  It  is  directed  to  make  of  the  property 
ot  a  named  corporation  a  specified  sum,  as 
"now  due  and  owing  to  said  state  and  county 
for  taxes,  back  taxes  up  to  1S89,  as  well  as 
all  lawful  costs,"  is  void. 
(Syllabus  by  the  Court.) 

JSrror  from  superior  comt,  Dougherty 
county;    W.  N.  Spence,  Judge. 

Action  by  the  state  and  others  against  the 
EqultaMe  Building  ft  Loan  Association  of 
Albany.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

S.  3.  Jones,  for  plaintiff  in  error.  D.  H. 
Pope  ft  Son,  for  the  State; 

LUMPKIN,  P.  J.  The  tax  collector  of 
Dougherty  county  issued  what  purported  to 
be  a  tax  execution  against  the  Equitable 
Building  &  Loan  Association  ot  Albany,  Ga. 
It  was  in  the  following  words:  "Georgia, 
Dmigherty  County.  To  All  and  Singular  the 
Sheriffs  and  Constables  of  This  State:    Xoa 


are  hereby  commanded  that  of  tbe  goods 
and  chattels,  lands  and  tenements,  of  Equi- 
table B/L  Ass'n,  '  Albany,  Ga.,  you  levy, 
and  by  distress  and  sale  thereof,  sufficient 
to  make  the  sum  of  five  hundred  thirty-five 
dollars  (535.38)  and  38  cents,  now  due  and 
owing  to  said  state  and  county  for  taxes, 
back  taxes  up  to  1899,  as  well  as  all  lawful 
costs,  and  you  make  due  rettim  according 
to  law.  Given  under  my  hand  and  seal  tills 
23d  day  of  July,  1900.  [Signed]  J.  T.  Hes- 
ter, Tax  Collector."  The  case  now  before  us 
presents  for  determination  the  question 
whether  or  not  this  was  a  lawful  and  valid 
tax  execution.  It  was  in  the  court  below 
attacked  as  void  upon  the  following  grounds: 
(1)  Because  it  "did  not  show  on  its  face  the 
proper  legal  authority  for  its  issuance";  (2) 
that  It  "did  not  show  for  what  years  said 
'back  taxes'  were  due  and  owing,  nor  how 
much  was  due  each  year";  and  (3)  that  It 
"was  not  issued  from  any  return  or  assess- 
ment entered  on  the  tax  digests  of  said  coun- 
ty." The  trial  Judge  held  that  it  was  a  le- 
gally sufficient  execution.  We  are  of  a  ctm- 
trary  opinion.  Section  847  of  the  Political 
Code  reads  as  follows:  "If  a  person  falls  to 
make  a  return,  in  whole  or  In  part,  or  falls 
to  affix  a  value  to  his  property,  it  Is  the  duty 
of  the  receiver  to  make  tbe  valuation  and 
assess  the  taxation  thereon,  and  In  all  other 
respects  to  make  the  return  for  the  default- 
ing person  from  the  best  Information  he  can 
obtain;  and  having  done  so,  he  shall  double 
the  tax  in  the  last  column  of  the  digest 
against  such  defaulters,  after  having  placed 
the  proper  market  value  or  specific  return 
in  the  proper  column;  and  for  every  year's 
default  the^  defaulter  shall  be  taxed  double 
until  a  return  is  made."  Section  848  is  in 
the  following  langruage:  "If  there  Is  tax-  - 
able  property,  real  or  personal,  in  a  county, 
that  to  the  satisfaction  of  the  receivo:  when 
be  comes  to  conclude  his  digest  is  not  re- 
turned by  any  person,  and  he  does  not  know 
the  owner  or  possessor,  it  is  his  duty  to  as- 
sess and  double  tax  it,  describing  it. partic- 
ularly; and  the  same  power  Is  conferred  on 
the  tax  collector  as  to  such  property,  when  not 
assessed,  or  overlooked  by  the  receiver." 
Section  908  declares  that:  "When  property 
Is  assessed  for  taxes  wliich  has  not  been  re- 
turned by  any  one,  as  soon  as  assessed  the 
tax  collector  shall  at  once  issue  an  execu- 
tion against  It  for  the  amount  due  and  costs, 
and  the  sheriff  shall  advertise  it  for  sale  In 
some  public  gazette  ninety  days  before  the 
day  of  sale,  and  if  l>y  said  day  the  taxes 
are  not  paid,  it  shall  be  sold:  provided,  rent- 
ing or  hiring  veill  not  bring  the  requisite 
amount.  Whatever  overplus  there  may  be 
shall  be  paid  over  to  the  ordinary  as  a  part 
of  the  educational  fund,  with  a  statement  of 
tbe  property  and  account  of  sales,  subject  to 
the  claim  of  the  true  owner  witliin  four 
years."  If  the  building  «nd  loan  association 
failed  to  make  for  any  year  a  return  of 
portion  of  Its  taxable  property.  It  was,  unr 
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section  847,  tbe  duty  of  the  tax  receiver,  If 
this  fact  became  known  to  bim,  to  assess  the 
Tain*  of  such  property,  and  make  a  return 
for  the  association  from  the  best  informa- 
tion he  could  obtain,  and,  having  done  this, 
to  double  tbe  tax  against  the  association. 
After  such  assessment  and  return  bad  been 
made,  if  tbe  tax  due  was  not  paid  within 
the  time  prescribed  by  law,  It  then  became 
the  duty  of  the  tax  collector,  under  section 
884,  to  immediately  issue  against  the  asso- 
ciation an  execution  for  tbe  unpaid  tax.  If 
the  association  had  nnreturned  taxable  proper- 
ty, and  its  ownership  thereof  was  unknown  to 
the  tax  receiver,  it  was,  under  section  848,  his 
duty  to  assess  and  double  tax  tliis  property, 
describing  It  particularly,  and  to  make  appro- 
priate entries  upon  the  tax  digest  Under 
that  section  the  tax  collector  had  like  powo's 
as  to  any  property  which  was  overlooked  by 
the  receiver,  and  not  assessed  by  him.  As 
to  all  the  property  thus  assessed.  It  was,  un- 
der section  906,  the  duty  of  tbe  tax  collector 
to  issue  an  execution  against  the  property 
itself.  See,  in  connection  with  what  is  said 
above,  Norrls  v.  Coley,  100  Ga.  547,  28  S. 
E.  222,  wherein  sections  847,  848,  and  90S 
of  the  Political  Code  were  construed  by  this 
court,  and  given  the  meaning  which  we  now 
'  place  upon  them.  The  so-called  tax  execu- 
tion which  tbe  present  cose  brings  under 
consideration  was  open  to  all  of  the  objec- 
tions urged  against  It  It  certainly  did  not 
show  on  its  face  any  authority  for  Its  issu- 
ance. Indeed,  it  Is  impossible,  from  an  in- 
spection of  it,  to  determine  under  which,  if 
any,  of  the  above-mentioned  Code  sections 
It  was  issued.  A  tax  execution  not  being 
founded  upon  tbe  Judgment  of  any  court  but 
being  a  purely  summary  process.  It  Is  "essen- 
tial that  all  necessary  jurisdictional  facts 
should  appear  on  the  face  of  the  execution." 
Pine  Co.  v.  Klrkland,  112  Qa.  216,  87  S.  B. 
302.  To  the  same  effect  see  Leonard  v.  Pll- 
klnton,  99  Ga.  738,  27  S.  E.  753. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
count of  sickness. 


(116  Oa.  m) 

SAVANNAH,   F.   A  W.   RT.   CO.   T.    REN- 

FROB. 
(Supreme  Court  of  Georgia.    June  11,  1902.) 

NEW    TRIAIj— OVERRlTLINa     DBUURREiR— 
BVIDENCEi. 

1.  Overruling  a  demurrer  to  a  petition,  or  to 
■o  murh  thereof  as  seeks  to  set  forth  the  cause 
of  action,  is  not  a  proper  ground  of  a  motion 
for  a  new  trial.  Assignments  of  error  upon 
such  a  ruling  should  be  presented  by  excep- 
tions pendente  lite,  or  by  direct  exception  time- 
ly made. 

2.  That  a  petiUon  is  not  for  a  stated  rea- 
son, legally  sufficient  alfords  no  ground  for 
rejecting  evidence  directly  tending  to  estab- 
lish the  plaiutiffs  allegations. 

8.  The  evidence  w/m  sufficient  to  warrant  the 
verdict  and  it  does  not  appear  that  the  court 
erred  in  refusing  to  grant  a  new  trial. 

iSrllabns  by  tbe  Court) 


I<rror  from  superior  court,  Lowndes  coun- 
ty; Jno.  O.  Hart  Judge. 

Action  by  B.  A.  Renfroe  against  tbe  Sav- 
annah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfiSrmed. 

Wilkinson  &  Cranford  and  D.  H.  Pope, 
for  plaintiff  in  extot.  Q.  A.  Whitaker,  for 
defendant  In  error. 

FISH,  J.  Mrs.  E.  A.  Renfroe  sued  tbe 
Savannah,  Florida  &  Western  Railway  Com- 
pany for  damages  alleged  to  have  been  sus- 
tained by  her  by  reason  of  tbe  burning  of 
certain  property  belonging  to  her  by  Are  set 
out  by  the  negligent  running  of  tbe  defend- 
ant's locomotive  and  cars.  The  first  para- 
graph of  tbe  petition  alleged  that  on  June  1, 
1898,  plaintiff  was  tbe  owaee  of  certain  de- 
scribed land  lying  In  Lowndes  county,  bound- 
ed on  the  north  by  tbe  defendant's  right  of 
way,  which  land  she  still  owned.  Tbe  sec- 
ond paragraph  alleged  that  tbe  land  was  In- 
closed with  fences,  and  was  used  for  farming 
and  grazing  purposes,  and  trees  and  grasses 
were  growing  thereon.  Tbe  third  paragraph 
alleged  that  the  defendant  bad  a  place  of 
business  in  Lowndes  county,  and  operated  Its 
cars  along  a  line  of  railway  adjacent  to  plain- 
tiff's land,  and,  while  so  doing,  the  defend- 
antfa  locomotive,  on  account  of  Its  d^ectlve 
construction  and  the  carelessness  of  defend- 
ant's servants,,  emitted  sparks  of  fire,  which 
caused  plaintiff's  fences,  trees,  grass,  and 
muck  on  said  land  to  be  destroyed.  The 
damages  alleged  to  have  been  sustained  by 
the  burning  of  these  different  kinds  of  prop- 
erty were  set  out  and  the  paragraph  con- 
tained a  prayer  for  judgment  and  process. 
Tbe  defendant  demurred  to  the  third  para- 
graph of  the  petition  on  tbe  ground  that  It 
did  not  "comply  with  tbe  law,  in  setting  out 
in  an  orderly  way  and  in  separate  paragraphs 
the  facts  pleaded"  therein.  The  demurrer 
was  overruled.  There  was  a  verdict  for  the 
plaintiff.  Tbe  defendant  moved  for  a  new 
trial,  which  was  refused;  one  ground  of  the 
motion  being  that  the  court  «red  in  overrul- 
ing the  demurrer.  There  were  no  exceptions 
pendente  lite  filed  to  the  overruling  of  tbe 
demurrer,  and  tbe  only  assignment  of  error 
In  tbe  bill  of  exceptions  was  to  the  overruling 
of  the  motion  for  a  new  trlaL 

1.  The  demurrer  was,  in  effect,  to  the  whole 
petition,  as  it  was  only  in  tbe  third  paragraph 
that  the  plaintiff  sought  to  set  out  the  cause 
of  action;  and,  had  the  demurrer  been  sus- 
tained, there  would  have  been  no  case  left 
for  trial.  This  court  has  beld  many  times 
that  tbe  overruling  of  a  demurrer  to  a  peti- 
tion Is  not  a  proper  ground  of  a  motion  for 
a  new  trial.  Garter  v.  Johnson,  112  Ga.  494, 
87  S.  B.  786;  HoUeman  v.  Fertlllzer  Co.,  106 
Ga.  157,  32  S.  B.  83,  where  It  was  beld:  "Al- 
leged error  in  overruling  an  amendment  filed 
to  a  petition  cannot  be  made  the  subject-mat- 
ter of  review  in  a  motion  for  new  trial"; 
Sbuman  t.  Smith,  100  Ga.  416,  28  &  BL  44S: 
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WinbankB  ▼.  Untcfner,  08  Ga.  801,  2S  S.  BL 
8(1.  Tbese  am  only  a  few  of  the  decisiona 
of  tbla  conrt  to  tbe  effect  that  an  assignment 
of  error  npon  the  overruling  of  a  demurrer 
to  a  petition  can  he  presented  only  by  excep- 
tions pendente  lite,  or  by  a  direct  exception 
timely  made. 

2.  Another  ground  of  the  motion  for  new 
trial  was  that  the  court  erred  in  permitting 
the  plaintiff  to  prove,  over  defendant's  ob- 
jection, the  various  items  of  damages  set  out 
In  the  third  paragraph  of  the  petition;  the 
objection  to  the  admission  of  such  evidence 
being  that  the  petition  "did  not  set  out  the 
cause  of  action  In  orderly  paragraphs,  and 
itemize  the  various  items  of  damage- by  giv- 
ing the  amount  and  value  of  each."  There 
was  no  merit  In  this  ground.  The  demurrer 
to  the  petition  having  been  overruled,  the 
plaintiff  had  the  right  to  prove  her  case  as 
laid.  The  evidence  objected  to  directly  tend- 
ed to  establish  the  allegations  of  the  peti- 
tion. If  the  petition  was  defective,  demurrer 
was  the  remedy;  and,  when  the  demnrror 
was  overruled,  error  should  have  been  assigo- 
ed  npon  such  ruling  in  the  manner  above 
indicated. 

3.  We  have  carefully  examined  the  evi- 
dence In  the  recwd,  and  while  conflicting,  It 
was  sufDcient  to  authorize  the  verdict,  and 
It  does  not  appear  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial. 

Judgment  affirmed.  AH  the  Justicee  con- 
curring, excn>t  LBWia^  J.,  absent  on  account 
of  •tckneHi 


015  Ok.  7») 

WBSTHEN  UiaON  TBL.  00.  v.  BAILHnf. 

(Supreme  Oonrt  of  Oeoixia.     June  10,  1902.) 

ACTION     AOAINST      TBLEORAPH      COMPANT- 

PLBADINO— CBRTIORARI—NONDESjIV- 

ERT  OF  TSLiEORAM— DAMAOBS. 

L  A  petition  agsiuat  a  telegraph  company  al- 
leging that  it  has  "an  office  and  agent  in  [the] 
county  doin^  business  therein''  Bafflciently 
■howB  jurisdictioQ  in  the  courts  of  the  county 
under   section  2348,   Civ.   Code. 

2.  The  law  requiring  a  plaintiff  in  certio- 
rari to  cause  written  notice  of  the  sanction  of 
the  writ,  and  of  the  time  and  place  of  hearing, 
to  he  ^iven  the  defendant  therein,  a  messaee 
containing  a  proper  notice,  and  signed  by  the 
plaintiff  In  certiorari,  or  by  another  as  his 
attorney,  sent  by  telegraph  and  properly  deliv- 
ered iu  writing,  is  a  sufficient  notice. 

8.  Where  the  attorney  at  law  for  the  plain- 
tiff in  certiorari  contracts  with  a  telegraph 
company  for  the  sending  of  such  a  message, 
and  tbe  company  fails  to  deliver  it  within  the 
time  agreed  upon,  and  in  consequence  the  cer- 
tiorari is  dismissed  for  want  of  said  notice, 
and  where  the  attorney,  after  having  paid  his 
client '  the  amount  involved  in  the  certiorari 
proceeding,  sues  the  company  for  the  nondeliv- 
ery or  the  message,  surh  attorney  occupies  the 
position  of  tbe  plaintiff,  and  it  is  incumbent 
npoo  tiim  to  show  that  he  would  have  suc- 
ceeded in  the  certiorari  proceeding,  and  was 
damaged  by  its  dismissal. 

4.  The  evidence  in  the  record  dlsclodng  that 
the  attorney  failed  to  show  this,  but  paid  his 
client  under  what  he  thought  was  a  moral 
obligation,  the  finding  of  the  jury  in  his  favor 


was  contrary  to  law,  and  shoold  have  been  set 
aside. 

Uttle,  J.,  dissenting  in  part 

(Syllabus  by  the  Conrt) 

Error  froQi  superior  court.  Butts  county; 
E.  J.  Reagan,  Judge. 

Action  by  B.  P.  Bailey  against  tbe  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Dorsey,  Brewster  &  Howell  and  Hugh  M. 
Dorsey,  for  plaintiff  in  error.  M.  W.  Beck 
and  Y.  A.  Wright,  for  defendant  In  error. 

SIMMONS,  C.  J.  A  lien  for  supplies  was 
foreclosed  in  a  Justice's  court  by  Oilmore 
against  Smith  as  his  tenant  Certain  prop- 
erty of  Smith's  was  levied  upon  under  this 
fl.  fa.,  and  sold.  The  constable  refused  to 
turn  over  the  proceeds  to  Gilmore,  and  tbe 
latter  obtained  a  rule  nisi  against  him.  ThQ 
constable  answered  that  he  had  other  ft.  fas. 
in  his  hands  claiming  the  funds.  On  the 
trial  of  the  case,  on  appeal  to  a  Jury,  in 
the  Justice's  court,  the  verdict  was  unsatis- 
factory to  Qllmore,  and  he  sued  out  a  writ 
of  certiorari,  which  was  sanctioned  by  the 
Judge  of  the  superior  conrt  Bailey  was  the 
attorney  at  law  for  Gilmore.  He  waited  un- 
til the  lasi  day  allowed  by  law  to  give  tbe 
opposite  party  notice  of  the  sanction  and  of 
the  time  and  place  of  hearing.  AscertaUiing 
that  he  then  had  not  sufficient  time  to  serve 
the  notice  personally  or  by  mall  on  the  op- 
posite party  (who  lived  in  a  distant  city), 
he  went  to  a  telegraph  office,  and,  according 
to  his  testimony,  made  a  contract  for  the 
delivery,  before  midnight  of  that  day,  of  a 
telegram,  which  he  wrote  out,  and  delivered 
to  the  agent  For  some  reason,  the  message 
was  not  delivered  until  the  next  day,  which 
was  after  the  time  for  giving  notice  of  the 
certiorari  had  expired.  Upon  the  call  of  the 
case  in  the  superior  court.,  the  certiorari  was 
dismissed,  on  motion,  because  notice  had  not 
been  given.  Thereupon  Bailey  paid  his  cli- 
ent the  amount  involved  in  the  certiorari  pro- 
ceeding, and  brought  his  action  against  the 
telegraph  company  in  a  Justice's  court  for 
damages.  The  case  was  appealed  to  the 
superior  court  Upon  the  trial  in  that  court, 
a  motion  was  made  to  dismiss  the  case  be- 
cause tbe  petition  did  not  allege  that  the 
company  had  an  agency  or  place  of  buiii- 
ness  in  the  county,  and  becanse  no  cause  of 
action  wais  set  out;  it  being  argued  that 
tbe  message  sent  would  not,  even  if  deliver- 
ed promptly,  have  been  sufficient  written  no- 
tice of  the  certiorari  under  the  law.  This 
motion  or  demurrer  was  overruled.  The  tri- 
al proceeded,  and  resulted  in  a  verdict  and 
Judgment  for  the  pi'aintiff.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled.  The  company  excepted;  assign- 
ing error  on  the  overruling  of  its  motion  for 
a  new  trial,  and  on  the  exceptions  pendnnte 
lite  which  had  been  filed  to  the  overruliug 
of  the  demurrers  and  motion  to  dismiss. 
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1.  We  think  the  petition  subatantlally 
showed  Jurisdiction  In  the  court  under  the 
requirements  of  section  2348,  OIt.  Code.  It 
alleged  that  the  company  bad  an  office  and 
agent  In  the  county  doing  business  therein. 
The  Code  authorizes  suit  against  a  telegraph 
company  "In  any  county  where  sacb  tele- 
graph company  may  have  an  agency  or  place 
of  business."  It  the  defendant  had  an  office 
In  the  county,  and  had  also  an  agent  In  the 
county,  and  was  doing  business  therein,  we 
think  It  had  an  agency  or  place  of  business. 
This  case  differs  from  that  of  Association  t. 
Bragg,  102  Ga.  748,  29  S.  B.  706,  relied  upon 
by  the  plaintiff  la  error.  In  that  case  the 
allegation  was  that  the  corporation  bad  an 
agent  and  transacted  business  In  the  county. 
There  was  no  allegation  that  the  company 
had  an  office,  while  in  the  present  case  it  Is 
alleged  that  the  defendant  had  an  office  and 
agent  in  the  county  doing  business  there- 
in. In  the  case  Just  cited,  Atkinson,  J.,  said 
that  the  word  "agency,"  In  a  similar  stat- 
ute, was  intended  to  designate  a  place  at 
which  the  company's  business  was  transact- 
ed by  an  agent  If  this  be  true^  the  allega- 
tions In  the  petition  in  the  present  case  are 
sufficient  to  show  Jurisdiction.  They  are 
substantially  In  accord  with  the  statute,  and 
there  was  no  error  in  holding  that  the  court 
bad  Jurisdiction. 

2.  After  much  reflection,  we  have  come  to 
the  conclusion  that  the  second  point  made 
by  the  demurrer  or  motion  ta  dismiss  was 
not  well  founded.  Civ.  Code,  {  4644,  re- 
quires that  "the  plaintiff  in  certiorari  shall 
cause  written  notice  to  be  given  to  the  oppo- 
site party  In  Interest,  his  agent  or  attorney, 
of  the  sanction  of  the  writ  of  certiorari,  and 
also  the  time  and  place  of  hearing,  at  least 
ten  days  before  the  sitting  of  the  court  to 
which  the  same  shall  be  returnable."  Is  a 
telegram  such  "written  notice"  as  would  be 
effectual?  It  will  be  observed  that  the  sec- 
tion does  not  require  the  notice  to  be  served 
by  any  particular  or  designated  person.  It 
merely  declares  that  the  plaintiff  in  certio- 
rari shall  cause  written  notice  to  be  given. 
The  object  of  the  notice  is  to  give  the  oppo- 
site party  tlnvely  information  that  the  Judge 
has  sanctioned  the  writ,  and  that  it  will  be 
heard  at  a  certain  time  and  place.  The  ob- 
ject of  requiring  it  to  be  in  writing  is  to 
prevent,  as  far  as  possible,  all  disputes  as 
to  the  correctness  and  sufficiency  of  the  no- 
tice, and  as  to  whether  it  was  given.  When 
the  opposite  party  has  received  a  notice  in 
writing  which  contains  the  information  pre- 
scribed the  object  of  the  statute  is  accom- 
plished, and  there  has  been,  in  our  opinion, 
a  sufficient  compliance  with  the  law.  Why, 
then,  cannot  the  notice  be  delivered  by  any 
person  authorized  by  the  plaintiff  in  certio- 
rari? Were  he  to  write  the  notice  him- 
self, and  send  It  by  another.  It  would  dearly 
be  sufficient;  so  if  his  attorney  were  to 
write  It,  and  have  It  delivered  by  a  messen- 
ger.   If  the  attorney  authorized  his  clerk  to 


write  and  deliver  the  notice,  and  the  clerk 
did  so,  that  would  clearly  be  sufficient 
Why,  then,  can  the  attorney  not  employ  the 
telegraph  company  as  his  agent  and  why, 
if  it  sends  the  message  as  written  by  the 
attorney,  and  delivers  to  the  opposite  party 
a  written  transcript  of  it  would  this  not  be 
a  sufficient  compliance  with  the  law?  We 
tliink  that  it  is.  It  is  true  the  notice  actu- 
ally written  by  the  attorney  is  not  delivered, 
but  the  same  words  are  sent  in  symbols  and 
signals,  and  are  transcribed  In  writing  at 
the  office  where  received,  and  the  written 
transcript  delivered  to  the  opposite  party. 
The  paper  delivered  contains  the  same 
words,  and  is  In  writing.  It  affords  to  the 
opposite  party  all  the  information  that  could 
'  have  been  given  by  a  delivery  of  the  orig- 
inal. This  mode  of  service  of  the  notice  is 
not  the  usual  one,  but  the  telegraph  and  tel- 
ephone are  used  daily  In  all  business  trans- 
actions, and  have  been  frequently  recog- 
nized by  the  courts.  Had  Bailey  telephoned 
to  a  friend  living  near  the  party  to  be  serv- 
ed, and  asked  that  friend  to  write  the  notice 
as  dictated  over  the  telephone,  and  deliver 
the  writing  to  the  party  to  be  served,  a  com- 
pliance with  this  request  would  have  been 
as  effectual  as  though  Bailey  had  delivered 
the  notice  himself.  The  case  does  not  seem 
different  when,  by  his  contract  with  the  tele- 
graph company,  he  authorizes  the  company's 
agent  in  the  receiving  office  to  deliver  a  writ- 
ten transcript  of  the  words  which  are  trans- 
mitted over  the  wire.  The  statute  requires 
that  the  notice  shall  be  in  writing,  but  not 
that  it  shall  be  written  or  signed  by  the 
party  or  bis  attorney.  A  writing  by  an  em- 
ploy6  of  the  company  is  Just  as  good.  The 
telegraph  is  used  very  commonly  now  to 
make  contracts,  and  such  contracts  are  uni- 
formly upheld  by  the  courts.  It  has  been 
held  that  a  contract  so  made  is  in  vn'ltlng 
within  the  meaning  of  the  statute  of  frauds. 
Crosw.  Electricity,  {  690;  JTpyce,  Electric 
Law,  S  901.  For  these  reasons,'^^e  hold  that 
if  Bailey's  telegram  had  been  seB^jiroperly, 
and  delivered  In  time,  it  would  h^ve  been 
sufficient  notice  of  the  certiorari.      \ 

3.  In  the  motion  for  a  new  trial,  on^  of  the 
grounds  alleges  that  the  verdict  vraf  con- 
trary to  law  and  the  evidence.  The  record 
discloses  that  Bailey,  in  his  petition,  alleges 
that  he  was  "forced"  to  pay  his  client  In 
bis  evidence  he  states  that  he  paid  it  be- 
cause he  had  a  contract  to  protect  hlA  cli- 
ent's rights.  He  does  not  state  the  nature 
of  this  contract  or  whether  he  guarantied 
bis  client  against  loss.  However  this  ^  may 
be,  we  think  he  was  not  entitled  'to  re 
at  all.  When  he  paid  his  client  the 
and  brought  the  suit  against  the  tele 
company,  he  stood  in  the  shoes  of  his 
Had  the  suit  been  brought  by  the  client  < 
age  must  have  been  shown  before  a  rf 
ery  could  have  been  bad;  and  so,  we 
when  suit  was  brought  by  the  attor 
Unless  Gilmore  could,  as  a  result  of  his 
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ceeding  by  certiorari,  bare  recovered  all  or 
a  part  of  what  was  therein  claimed,  no  dam- 
age was  done  by  tbe  dismissal  of  tbe  certio- 
rari. In  order  to  sboiw  damage  it  was  in- 
cumbent apon  Bailey  to  show,  prima  fade 
at  least,  that  he  would  have  obtained  a  re- 
versal of  the  case  on  certiorari,  and  that  the 
jndge  would  have  entered  up  final  Jndgment 
In  bis  favor  In  the  superior  court  There  la 
no  evidence  tending  to  show  this  except  the 
petition  for  certiorari.  In  that  petition,  the 
only  spedflc  assignments  of  error  of  law 
wore  without  merit  The  petition  also  con- 
tained the  general  assignments  that  the  ver- 
dict was  contrary  to  law  and  the  evidence. 
Even  if  these  grounds  were  good,  the  evl- 
d^tce  was  conflicting,  and  tbe  judge,  if  he  sus- 
tained tbe  certiorari,  could  not  have  entered 
final  Judgment  In  tbe  case,  but  must  have 
ordered  another  trial  in  the  Justice's  court 
These  observations  are  made  upon  the  peti- 
tion for  certiorari.  Tbe  record  does  not  con- 
tain tbe  answer  of  tbe  magistrate,  and  we 
cannot  determine  whether  he  would  have 
verified  the  allegations  made  in  the  petition. 
If  the  magistrate's  answer  bad  been  filed, 
and  doubtless  it  had  been,  tbe  plaintiff 
should  have  produced  it  on  the  trial  of  this 
case.  If  the  magistrate  In  bis  answer  had 
not  verified  tbe  statements  of  the  petition, 
the  answer  would  have  been  controlling,  and 
would  have  been  alone  considered  by  the 
Judge  unless  It  was  traversed,  and  tbe  trav- 
erse sustained.  Tbe  plaintiff  not  having 
shown  that  his  client  was  damaged,  and  hav- 
ing shown  by  bis  own  evidence  that  he  paid 
the  money  under  what  be  considered  a  mor- 
al obligation,  we  think  the  verdict  in  hi* 
favor, was  contrary  to  law,  and  that  the  court 
erred'ln  not  setting  It  aside. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J,  absent  on  ac- 
count of  sickness. 

LITTLE,  J.  I  concur  In  the  Judgment  in 
this  case,  but  dissent  from  the  proposition 
announced  in  the  second  headnote. 


(U5  Gfu  782) 

PBOPLBTS    NAT.    BANK   OF    AMHRIOUS 

V.  WHEBDON. 
(Supreme  Court  of  Georgia.     June  12,  1902.) 

HXECDTION— PROPERTY  SUBJECT— PLBDOB. 

1.  Property  in  pledge  may  be  seized  and  sold 
under  execution  against  the  pawner,  and,  on 
notice  by  the  pawnee  to  the  levying  officer,  the 
oonrt,  in  the  distribution  of  the  fund  arising 
from  the  sale  of  the  property,  will  recognise 
the  Ueo  of  the  pawnee  according  to  its  dig- 
nity, and  wUl  so  direct  the  payment  of  such 
proceeds  as  will  protect  the  legal  rights  of  the 
pawnee. 

2.  Where  such  a  leyy  was  made,  and  the 
property  was  claimed  by  tbe  pledgee,  and  the 
case  thus  arising  was  submitted  to  the -presid- 
ing Judge  for  decision  without  the  intervention 
of  a  Junr,  he  sufflciently  discharged  his  duty 
by  aajnoang  generally  that  the  property  was 
subject  althongh  the  agreement  for  submission 
embraced  a  stipnlation  that  the  couit  was  to 


fix  "the  legal  and  equitable  rights  of  all  par- 
ties without  prejudice  to  the  rights  of  either 
party  in  the  premises." 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county: 
Z.  A  LIttleJohn,  Judge. 

Action  by  S.  F.  Wbeedon  against  W.  H. 
Simmons.  On  levy  of  execution,  tbe  Peo- 
ple's National  Bank  of  Americus  Interposed 
a  claim.  Judgment  for  plaintiff  in  execu- 
tion, and  claimant  brings  error.    AfSrmed. 

W.  P.  Wallls,  for  plaintiff  in  error.  Hoop- 
er &  Dykes  and  Lane  &  Maynard,  for  de- 
fendant in  error. 

LITTLE,  J.  The  question  under  consider- 
ation in  the  present  case,  as  made  by  the 
levy  and  claim.  Is  whether  tbe  property  lev- 
ied on  is  subject  to  the  execution.  On  the 
trial  of  this  issue  the  parties  agreed  ui>on  a 
statement  of  facts  which  was  to  control  tlie 
determination  of  the  Issue,  which  statement 
Is  as  follows:  "Mrs.  &.  F.  Wbeedon  obtain- 
ed Judgment  In  Sumter  superior  court  against 
W.  H.  Simmons  on  tbe  29tb  of  November, 
1S98,  for  the  principal  sum  of  $1,000;  In- 
terest to  Judgment,  $77:  cost,  $11.  FI.  fa. 
Issued  on  the  28th  of  November,  1898,  and 
was  duly  levied  on  the  7th  of  December, 
1898,  by  the  sheriff  of  Sumter  county,  on 
eighty  shares  of  the  capital  stock  of  the 
People's  National  Bank  of  Americus,  each 
share  expressed  to  be  of  the  par  value  of 
$100  per  share,  and  being  sixty  shares  of 
certificate  number  131,  and  twenty  shares  of 
certificate  number  134,  levied  on  as  tbe  pro|>- 
erty  of  W.  H.  Simmons,  to  satisfy  said  fl.  fa. 
(and  all  notice  given  as  required  by  law  In 
such  cases),  and  was  advertised  for  sale  on 
tbe  29th  of  March,  1900.  Said  stock  was 
claimed,  as  provided  by  law,  by  tbe  Peo- 
ple's National  Bank  of  Americus,  Georgia, 
and  which  is  now  pending,  which  claim 
arises  on  the  following  as  tbe  title  of  tbe 
said  bank:  Some  time  during  tbe  year  1897 
the  said  stocks  were  owned  by  one  Mrs.  Bi. 
A.  Windsor,  when  W.  H.  Simmons  pur- 
chased tbe  Interest  of  E,  A.  Windsor  in  said 
bank,  and  purcbased  tbe  said  shares  of  stock, 
and  had  the  same  transferred  and  assigned 
to  blm,  and  placed  on  the  books  of  the  said 
People's  National  Bank  In  tbe  name  of  said 
W.  H.  Simmons,  and  so  stood  on  said  books 
at  tbe  time  of  tbe  said  levy  under  said  fl. 
fa.,  and  up  to  the  present  time.  But  the 
said  W.  H.  Simmons  did  not  pay  cash  for 
tbe  said  shares  of  stock  or  for  said  pur- 
chase, but  gave  bis  notes  to  tbe  said  E.  A. 
Windsor  for  the  sum  of  several  thousand 
dollars,  among  which  notes  were  two  obliga- 
tions, to  wit:  Each  note  dated  the  11th  of 
January,  1807,  signed  W.  H.  Simmons,  and 
payable  to  tbe  order  of  B.  A.  Windsor,  and 
due  on  the  Ist  of  January,  1898,— one  for 
tiie  sum  of  $800^  and  the  other  for  the  sum 
of  $1,910:  each  of  said  notes  bearing  (t% 
interest  after  maturity,  and  10%  attorney's 
fees;    said  notes  being  sealed  instruments. 
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and  embodying  the  fonowlng  clauses:  The 
note  for  $800,  the  following  clause:  "Twenty 
shares  of  stock  of  the  People's  National  Bank 
of  Amerlcus,  Ga.,  held  as  collateral  to  this 
note;  and,  in  default  of  payment,  stock  sub- 
ject to  sale,  without  notice,  to  satisfy  prin- 
cipal and  interest'  The  npte  for  $1,910  has 
the  following  clause:  'Sixty  shares  of  stock 
of  the  People's  National  Bank  of  Amerlcus. 
Oa.,  held  as  collateral  to  this  note;  and,  in 
default  of  payment,  to  sell  the  stock  to  satis- 
fy said  principal  and  interest.'  The  sixty 
shares  herein  referred  to  being  certificate 
number  131,  and  the  20  shares  referred  to 
in  the  $800.00  note  was  of  certificate  num- 
ber 134,— same  as  levied  upon.  Said  c<!r- 
tiflcates  of  stock  were  delivered  with  said 
notes  to  E.  A.  Windsor,  with  the  following 
indorsement  on  the  back  thereof:  'For  val- 
ue received,  the  undersigned  hereby  assigns 
and  transfers  unto shares  of  the  cap- 
ital stock  of  the  People's 'National  Bank  of 
Americus,  Georgia,  an'd  do  hereby  constitute 
and  appoint  true  and  lawful  attor- 
ney, irrevocably,  for  and  In name  and 

behalf  to  make  and  execute  all  necessary 
acts  of  assignment  and  transfer  requhred  by 
the  regulations  and  by-laws  of  said  banls. 

In  witness  whereof, hafe  hereunto  set 

band  and  seal  this,  the  12th  of  Janu- 
ary, 1897.  [Signed]  W.  H.  Simmons.'  In 
the  face  of  said  certificate  is  written: '  'Shares 
$100.00  each.  This  is  to  certify  that  W.  H. 
Simmons  is  entitled  to  shares  {certificate  No. 
131,  sixty  shares,  and  certificate  number  134, 
20  shares),  of  one  hundred  dollars  each,  of 
the  capital  stock  of  the  People's  National 
Bank  of  Americus,  Ga.,  transferable  only  on 
the  books  of  said  company,  in  person  or  by 
attorney,  on  the  surrender  of  this  certificate. 
Witness  our  hands,  and  seals  of  the  corpora- 
tion. [Signed  by  the  president  and  cashier 
of  the  bank.]'  The  People's  National  Bank 
was  at  that  time  and  since  a  corpocatlon 
under  the  national  banking  system,  with  au- 
thority in  its  charter  to  make  all  necessary 
by-laws,  rules,  and  regulations  for  the  trans- 
action of  its  business,  and  as  Incident  to  the 
operation  of  said  bank.  It  'was  one  of  the 
rules,  regulations,  and  by-laws  of  the  said 
People's  National  Bank  that  the  bank  should 
have  a  lien  on  the  stock  of  Its  shareholders 
for  any  indebtedness  that  might  be  contract- 
ed by  any  of  its  stockholders  with  said  bank, 
as  principal,  surety,  or  otherwise.  On  the 
1st  of  January,  1898,  when  the  notes  herein- 
before set  out,  together  with  the  other  in- 
debtedness due  by  the  said  W.  H.  Simmons 
to  the  said  Mrs.  B.  A.  Windsor,  matured, 
the  said  W.  H.  Simmons  induced  the  Peo- 
ple's National  Bank  to  take  up  some  of  the 
outstanding  obligations  due  to  the  said  Ei. 
A,  Windsor,  which  was  at  that  time  repre- 
sented by  the  aforesaid  two  notes;  and  the 
said  B.  A.  Windsor  did  on  the  1st  of  Janu- 
ary, 1898,  transfer,  deliver,  and  assign  to  the 
People's  National  Bank  the  aforesaid  two 
notes,  the  following  being  the  indorsement  on 


said  notes:  "Witliont  recourse,  pay  to  the  Peo- 
ple's National  Bank.  January  Ist,  1898. 
[Signed]  E.  A.  Windsor.'  People's  Nation-, 
al  Bank  has  no  other  security  than  the  said 
stock  for  Indebtedness  due  by  W.  H.  Sim- 
mons to  said  bank.  There  is  dne  on  the 
notes  the  principal  sum  of  $800,  and  on  the 
other  note  the  principal  sum  of  $1,910,  be- 
sides interest  to  date.  Said  W.  H.  Simmons 
was  on  the  Ist  of  November,  1898,  indebted 
to  the  People's  National  Bank  of  Americus, 
Ga.,  as  shown  by  the  books  of  said 

—Bank,  and  as  charged  to  the  said 
Simmons    $10,828  35 

Credit  by  amount  paid  by  him  up  to 
that  time 5,289  08 

Balance  due   $  5,034  27. 

—Besides  interest  on  the  same,  which  amount 
has  never  been  paid  to  the  bank.  The  Peo- 
ple's National  Bank  has  since  the  above  date 
gone  into  liquidation,  and  paid  in  the  way 
of  the  redemption  of  its  stock  not  exceeding 
50%  of  the  face  of  the  said  stock,  besides 
paying  otF  its  depositors,  all  of  which  was 
satisfactory  to  the  stockholders;  and,  at  the 
same  ratio  of  settlement,  there  is  largely 
more  due  to  the  said  People's  National  Bank 
than  the  60%  of  the  face  value  of  said 
stock.  The  said  People's  National  Bank  of 
Americas,  Ga.,  holds  the  two  said  certifi- 
cates of  stock  as  collateral  to  the  said  in- 
debtedness of  the  said  W.  H.  Simmons  due 
to  the  said  bank  under  the  aforesaid  trans- 
fer, by-laws,  rules,  and  regulations  of  the 
said  People's  National  Bank  of  Americus, 
Ga.  That  while  said  stock  was  at  the  Peo- 
ple's National  Bank  as  security  for  said  Bum 
of  money,  It  was  still  bound  to  the  said  Mrs. 
E.  A.  Windsor  for  a  balance  of  the  pur- 
chase money  other  than  that  represented  -by 
the  said  two  notes  hereinbefore  set  out,  and 
subsequent  to  the  Judgment  of  the  plaintift; 
and  the  said  W.  H.  Simmons  induced  one 
C.  R.  Whitley  of  Americus,  Ga.,  to  stand 
said  Simmons'  security  for  the  sum  of  $10,- 
000  with  one  Rouse  &  Co.,  to  secure  the 
money  of  the  said  Rouse  &  Co.  with  which 
to  pay  Mrs.  Windsor.  Sold  Whitley  did 
stand  the  security  of  the  said  Simmons,  with 
the  understanding  that  the  said  Mrs.  Wind- 
sor would  deliver  to  the  said  Whitley  "aid 
certificates  of  stock  held  by  her  as  herein- 
before set  out  Said  stock  was  delivered  to 
the  said  Whitley,  and  the  money  so  obtained 
was  paid  to  the  said  Mrs.  Windsor;  and 
Whitley  afterwards  held  said  stock,  as  a 
pledge  to  indemnify  him  against  loss  on  ac- 
count of  said  suretyship,  and  continued  to 
hold  the  said  stock  until  the  7th  of  Decem- 
ber, 1899.  Said  $10,000  has  been  paid  by 
the  said  W.  H.  Simmons;  said  C.  R.  Whitley 
returning  said  stock  to  the  People's  Nation- 
al Bank;  the  People's  National  Bank  at  nc 
time  waiving  any  of  its  right  Uen,  or  claim 
on  said  stock." 

tipon  the  above  agreed  statement  of  facts, 
counsel  submitted  the  case  to  the  Judge  on- 
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der  the  foOowIng  agreem«nt:  "We,  counsel 
(or  the  plaintiff  and  claimant,  agree  that  the 
foregoing  are  the  trae  statement  of  facts 
regarding  the  above  stock  levied  on,  and  the 
claim  of  the  People's  National  Bank  of  Ameri- 
cas, Oa.,  and  that  the  court  may  pass  upon 
the  said  case  in  term  time,— pass  upon  both 
the  law  and  the  facts  without  a  Jury,— fixing 
the  legal  and  equitable  rights  of  all  parties, 
without  prejudice  to  the  rights  of  either 
party  in  the  premises."  After  consideration, 
the  trial  Judge  entered  the  following  Judg- 
ment In  the  case:  "The  above^tated  case 
was  snbmitted  to  the  court  upon  an  agreed 
state  of  facts,  to  be  determined  by  the  court 
without  the  ^terventlon  of  Jury;  and,  a.ttet 
consideration  by  the  court.  It  Is  adjudged 
that  the  property  levied  upon  and  claimed 
is  subject  to  the  fl.  fa.,  and  It  Is  further  or- 
dered that  the  fl.  fa.  proceed.  It  Is  further 
ordered  that  the  sheriff  hold  up  the  proceeds 
of  the  property  levied  upon,  when  sold,  to  be 
distributed  In  accordance  with  law  in  such 
tiases."  To  this  Judgment  claimant  except- 
ed, and  complains  that  the  same  was  error. 
'  Under  the  provisions  of  section  2962  of  the 
Oivll  Ck>de,  property  in  pledge  or  pawn  may 
be  seized  and  sold  under  execution  against 
the  pawner.  It  is  further  provided  In  that 
section  that,  on  notice  of  the  pawnee  to  the 
levying  officer,  the  court.  In  distributing  the 
proceeds,  wUI  recognize  his  lien  according  to 
its  dignity,  and  give  such  direction  to  the 
funds  as  will  protect  bis  legal  rights.  There 
can  be  no  question  that  the  property  levied 
on  by  the  execution  was,  under  the  agreed 
statement  of  facts.  In  pawn  or  pledge  at  the 
time  the  execution  was  levied.  Indeed,  the 
only  right  as  we  understand  from  the  state- 
ment of  facts,  which  Is  Insisted  on  by  the 
claimant,  is  that  it  held  the  certificates  of 
stock  In  pledge  for  the  payment  of  the  in- 
debtedness of  the  defendant  in  fl.  fa.,  and 
that  its  lien  was  superior  to  that  of  the  Judg- 
ment creditor.  The  issue,  then,  is  one  of 
priority  of  lien  between  the  plaintiff  In  exe- 
cution and  the  claimant  This  being  true, 
the  provision  of  the  section  of  the  Code  Just 
referred  to  has  direct  application;  for,  as  the 
property  was  in  pawn  or  pledge  at  the  in- 
stance of  the  defendant  In  fl.  fa..  It  was 
the  right  of  the  plaintiff  In  execution  to  have 
it  seized  and  sold,  and  the  order  of  the  court 
was  but  the  enforcement  of  this  right.  It  is 
claimed,  bowev»,  on  the  part  of  the  plain- 
tifl  in  error,  who  was  claimant  In  the  court 
below,  that  the  Judge,  under  the  agreement 
was  to  fix  the  legal  and  equitable  rights  of 
fbe  parties;  but  the  Code  provides  that  the 
court  in  distributing  the  proceeds,  will  rec- 
ognize the  lien  of  the  pawnee  according  to 
Its-  dignity,  and  will  give  such  direction  to 
the  fund  as  shall  protect  its  legal  rights.  It 
is  apparent  from  the  provisions  of  this  sec- 
tion of  the  Code  that  it  was  contemplated 
that  this  recognition  of  the  Hen  should  be 


made  in  the  distribution  of  the  proceeds  of 
the  sale;  and  it  was  evidently  contemplated 
that  when  property  in  pledge  is  levied  on 
under  execution,  it  shall  be  sold,  and  the 
proceeds  of  that  sale  shall  be  distributed  by 
the  court  among  the  lienholders  according  to 
the  priority  of  their  respective  liens.  There- 
fore, notwithstanding  that  portion  of  the 
agreement  which  contemplated  that  the 
Judge  should  fix  the  legal  and  equitable  rights 
of  all  parties,  the  Judgment  rendered  in  the 
case  was  entirely  legal,  and  the  proper  one 
to  be  rendered,  and  the  question  as  to  the 
priorities  of  the  liens  can  be  made  and  de- 
termined when  the  fund  arising  from  the 
sale  is  subject  to  distribution. 

Judgment  afi^med.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(115  a&  7U) 

McDANIBIi  at  aL  T.  ALLISON  et  al. 

(Supreme  Court  of  Geor^a.    June  10,  1902.) 

BILL  OF  BXCBPTIONS— APPEAL— REVIEW-NBrW 
TRIAL— HARMLEiSS    BRROR. 

1.  An  exception  to  a  ruling  made  during  the 
progress  of  a  trial  will  not  be  considered  by  the 
supreme  court  If  presented  for  the  first  time 
by  a  biU  of  exceptions,  and  it  does  not  affirma- 
tively appear  therefrom  or  from  the  record  that 
the  bill  of  ezceptiouB  was  tendered  within  80 
days  from  the  adjournment  of  the  term  of  the 
court  at  which  the  case  was  tried.  Mortgage 
Go.  V.  Walker,  ^  8.  E.  59.  The  question 
whether  or  not  the  jndge  who  presided  at  the 
trial  of  the  present  case  erred  in  directing  a 
verdict  for  the  plaintiffs  is  not  properly  be- 
fore this  court;  no  complaint  thereof  having; 
been  made  In  the  motion  for  a  new  trial,  and 
this  court  having  no  jnrisdiction  to  consider  the 
assignment  of  error,  with  resj^ect  to  tliis  mat- 
ter, made  in  the  bill  of  exceptions. 

2.  Refusing  to  admit  testimony  as  to  a  dec- 
laration made  by  an  agent  of  one  of  the  par- 
ties to  a  case,  the  same  being  offered  for  the 
purpose  of  showing  the  intention  with  which  he 
naa  done  a  particular  act,  is  certainly  not 
cause  for  a  new  trial  when  it  afflrmatiTcIy  ap- 
pears from  the  record  that  the  witness  by  whom 
ft  was  sought  to  prove  such  declaration  was 
permitted  to  testify  to  other  facts  showing, 
not  only  that  such  intention  existed,  but  was 
actually  carried  into  effect.  See  White  v.  Iron 
Works  Co.,  3S  S.  E.  914,  113  Ga.  677.  and 
DoRgett  V.  Bank,  39  S.  B.  506,  113  Ga.  950. 

3.  There  was  ample  evidence  to  sustain  the 
verdict,  and  the  court  below  did  not  err  iu  re- 
fusing to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Errw  from  city  court  of  Way  cross;  J.  S. 
Williams,  Judge. 

Action  by  Allison,  Shearer  &  Co.  against 
J.  J.  &  J.  A.  McDaniel.  Judgment  for  plain- 
tiffs.   Defendants  bring  error.    Affirmed. 

J.  T.  Myers  and  Spence  &  Branham,  for 
plaintiffs  in  error.  J.  Walter  Bennett  and 
Hendricks  &  Harrison,  for  defendants  la  er- 
ror. 

PER  COKUM.   Judgment  affirmed. 

LEWIS,.  J.,  absent  on  account  of  sieknesa. 
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(115  Oa.  765) 

TOWN  OF  DBXTBR  t.  GAT. 
(Supreme  Court  of  Georgia.    June  11,  1902.) 

ACTION  AOAINSrr  TOWN— CORPORATK  NAMK. 

1.  A  manicipal  corporation  can  be  sued  only 
in  the  corporate  name  set  forth  iu  the  charter. 

2.  When  the  general  assembly  by  an  act  in- 
corporates "a  town  under  the  name  of  the 
town  of  Dexter,"  and  declares  that  the  mu- 
nicipal government  of  such  town  shall  be  rest- 
ed in  a  mayor  and  fiye  aldermen,  who  shall  be 
styled  "the  mayor  and  aldermen  of  Dexter,  and 
by  that  name  are  hereby  made  a  body  corpo- 
rate," and  as  such  may  sue  and  be  sued,  such 
town  can  be  sued  ouly  in  the  corporate  name 
last  referred  to,  and  a  suit  brought  against  the 
"town  of  Dexter"  should  be  dismissed  on  de- 
murrer. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Dublin;  J.  8. 
Adams,  Judge. 

Action  by  J.  F.  H.  Gay  against  the  town  of 
Dexter.  Judgment  for  plaintiff.  Defendant 
brings  error.    Berersed. 

T.  3.  Evans  and  Akerman  &  Akerman,  for 
plalntlfT  in  error.  T.  L.  Grlner,  for  defend- 
ant in  error. 

PER  CURIAII.    Judgment  reversed. 

LEWIS,  J.,  absent  on  accomit  of  sickness. 


(115  Oa.  794) 

SUTTON  V.  VALDOSTA  GUANO  00. 

(Supreme  Onrt  of  Georgia.    June  12,  1902.) 

BILL  OF  KXCEPTTONS— RETURN  FORCORRKC- 
TION— DELAY. 

While  a  party'  to  whose  attorney  a  bill  of 
exceptions  has,  under  section  6546  of  the  Civil 
Code,  been  returned  for  correction,  is  entitled 
to  a  reasonable  time  within  which  to  meet  and 
remove  the  judge's  objection  thereto,  the  latter 
has  no  authority  to  extend  for  an  uureasonable 
Iierlod  the  right  of  such  party  to  tender  a  cor- 
rect bill  of  exceptions.  This  is  a  matter  which 
is  regulated  by  statute,  and  as  to  which  the 
judge  has  no  discretiouary  powers.  According* 
ly,  if  a  bill  of  exceptions  be  so  returned  to 
counsel,  and  a  true  and  correct  bill  of  excep- 
tions be  not  tendered  until  after  the  lapse  of 
seven  months,  the  delay  not  being  occasioned 
by  providential  cause,  the  judge  is  without 
power  to  then  certify,  and  the  writ  of  error 
must  be  dismissed.  See  Parkman  v.  Dent,  Si 
S.  E.  ;i59,  109  Ga.  289,  and  cases  cited. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Douglas;  F.  W. 
Dart  Judge. 

Action  between  J.  L.  Sutton  and  the  Val- 
dosta  Guano  Company.  From  a  Judgment, 
Sutton  brings  error.    Dismissed. 

R.  A.  Hendricks,  for  plaintiff  in  error. 
Quiucey  &  McDonald,  for  defendant  In  oror. 

PER  CURIAM.    Writ  of  erm:  dismissed. 

LEWIS,  J.,  absent  on  account  of  sickneoa. 


(115  Qa.  794) 

70NBS  V.  SPENCm  et  aL 
(Snpreme  C!onrt  of  Georgia.    June  12,  1902.) 

APPEAL— GRANT  OP  NEW   TRIAL. 
This  being  the  first  grant  of  a  new  trial, 
and  the  evidence  not  having  demanded  the  ver- 


dict, the  discretion  of  the  trial  Judge  will  not  be 
controlled. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Waycrosa;  J.  8. 
Williams,  Judge. 

Action  betweoi  Nancy  Jones  and  S.  A. 
Spence  and  others.  From  an  order  granting 
a  new  trial,  Jones  brings  error.    A£Brmed. 

Jno.  I.  Myers  and  W.  S.  Branbam,  for 
plaintiff  in  error.  Leon  A.  Wilson,  for  de- 
fendant in  wror. 

PER  CURIAM.    Judgmoit  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(lis  Ga.  769)  ' 

FERRYMAN  ▼.  BQUITABLB  MORTG.  OO. 

(Supreme  Court  of  Georgia.    June  11,  1902.) 

APPEAL— NEW  TRIAL-NEWLY  DISCOVERED 
EVIDENCE. 

1.  There  was  no  error  in  any  of  the  rulings 
complained  of,  and  the  evidence  authorised  thk 
verdict 

2.  Even  If  the  newly  discovered  evidence  was 
in  other  respects  sufficient  it  could  have  been, 
and  doubtless  was,  disregarded  by  the  trial 
judge,  for  the  reason  that  there  was  no  affida- 
vit as  to  the  character  or  credibility  (rf  the  wit- 
nesses. Grant  v.  SUte,  25  &  B.  889,  97  G*. 
701  (3),  and  eases  cited. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Stewart  connty; 
Z.  A.  Littlejohn,  Judge. 

Action  by  the  Equitable  Mortgage  Com- 
pany against  M.  L.  Ferryman.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

J.  H.  Worrill  and  B.  J.  Wynn,  for  plaintiff  in 
error.  J.  B.  Hudson  and  B.  A.  HawUn% 
for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J„  absent  on  account  ot 


(lis  Ga.  76S) 
FAIN  et  al.  v.  8HT  et  aL 
(Snpreme  Court  of  Georgia.    June  11,  1902.) 
CERTIORARI— DISUISSAL-ANSWER. 

There  being  no  proper  answer  to  the  writ 
of  certiorari,  and  no  motion  looking  to  the  ob- 
taining of  such  an  answer,  there  was  no  error 
in  dismissing  Ute  petition  for  the  writ 
(Syllabus  by  the  Court) 

Error  from  superior  conrt  Oreme  coanty; 
Jno.  C.  Hart  Judge. 

Action  l)etween  Fain  and  Stamps  and  tiQi- 
era  and  Shy  &  C<o.  From  a  Judgment  Fain 
and  Stamps  bring  certiorari,  and  from  an 
order  dismissing  the  petition  they  bring  er- 
ror.   Affirmed. 

Jos.  P.  Brown,  for  plaintiffs  In  oror.  Gea 
A.  Merrltt  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  acconnt  of  sickness. 
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au  Oa.  OSS) 

SIGOS  y.  BTBBLH. 
(BnpreiM  Court  of  Georgia.    Jane  7,  1902.) 

APPBAIf-REVIBW. 

Neither  the  final  judgment,  which  was  ten- 
dered bj  the  judge  without  the  intervention  of 
a  jniT,  nor  any  of  the  special  findings  of  fact 
on  which  that  jndgment  waa  based,  was  coa> 
traiT  to  either  the  evidence  or  the  law.  The 
foregoing  diaposes  of  all  tlie  assignments  of 
error  made  in  the  bill  of  exceptions. 
(SyUnbos  hy  the  Court,) 

Error  from  superior  court,  Haralson  ooon- 
tjr;  C.  G.  Janes,  Jndjre. 

Action  by  F.  J.  Steele  against  J.  L  RlggSb 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Bdwards  &  Anlt,  for  plaintiff  In  «ror. 
Jas.  Beall,  Head  &  Head,  and  Beall  *  Bd- 
warda,  for  defendant  in  errw. 

PBB  GT7BIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(lis  Ga.  773) 

WATERMAN  t.  GLIS90N. 
(Supreme  Court  of  Geor^a.    Jane  11,  1902.) 

ACnON  AQAINST  FIRM-INDIVIDUAL  PLSA  07 
PAKTNBR— AMENDMENT— JURY  TRlALr-JOIN- 
DBR  OP  COUNTS-JURISDICTION. 

1.  Where  suit  for  breach  of  a  warranty  was 
brought  against  a'  paitnersbip  alleged  to  be 
composed  of  tliree  persons,  and  one  of  them 
filed  a  plea,  in  his  iudividoal  capacity,  deny- 
ing that  he  as  an  individual  ever  made  the 
warrant  sued  on,  but  not  denying  that  ha 
was  a  member  of  the  partnership,  or  showing 
facts  which  would  relieve  the  partnership  of 
Uability,  such  plea  was  properly  stricken  on 
motion. 

2.  It  was  not  error  to  reject  an  nnswom 
amendment  to  such  plea,  denyiug  the  existence 
of  the  partnership  and  the  pleader's  member- 
ship therein.    Civ.  Code,  S  2637. 

3.  Under  the  act  creating  the  dty  coart  of 
Bainbridge,  it  is  not  necessary  to  take  the  ver- 
dict of  a  jury  except  where  a  lur^  is  demanded, 
even  though  the  suit  be  for  uuhquidated  dam- 
ages. 

4.  A  count  in  a  declaration,  alleging  in  sub- 
stance that  the  defendant  had  acted  in  l>ad 
faith,  and  had  been  stubbornly  litigious,  and 
had  caused  the  plaintiff  unnecessary  trouble 
and  expense,  may  be  joined  with  a  count  on 
breach  of  warranty;  and,  if  the  amounts  claim- 
ed in  the  two  counts  aggregate  more  than  $50, 
tills  will,  as  against  a  motion  in  arrest  of  judg- 
ment, give  jurisdiction  of  the  suit  to  a  court 
having  jnrisdiction  only  of  suits  for  more 
than  $50. 

(Syllabns  by  the  Gonrt) 

Error  from  city  court  of  Bainbridge;  B.  B. 
Bower,  Judge. 

Action  by  U  OUsson  against  L.  Water- 
man. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Donalson  &  Fleming,  for  plalnttff  in  error. 
Bower  &  Bower,  for  defendant  in  errw. 

PBB  CURIAM.    Judgment  affirmed. 

LBWIS.  J«  absent  on  account  of  sickness. 


(115  Ga.  795) 

SOUTHERN  RY.  CO.  ▼.  OVBRSTBBBT. 
{Supreme  Court  of  Geori^    Jane  12,  1902.) 

AFPEAIr- RlSViUW. 

Tbe  charge  of  the  court  was  foil,  dear, 
and  Impartial,  and  covered  the  requests  to 
charge,  m  so  far  as  the  same  were  legal  and 
pertinent;  no  error  of  law  was  committed;  and 
the  evidence  was  snffldeut  to  authorise  the  ver- 
dlcL 
(Syllabus  by  the  Court) 

Brrw  from  city  court  of  Bazley;  T.  A. 
Parker,  Jndge. 

Action  by  J.  B.  Overstreet  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

De  Lacy  ft  Bishop,  for  plaintiff  In  error. 
W.  W.  Bennett  and  E.  D.  Graham,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  slckneas. 


(116  Ga.  7«4) 
TRAVELERS'  INS.  CO.  t.  GRAY. 
(Supreme  Court  of  Georgia.    Jane  11,  1902.) 

PLEADING— AMENDMBNT. 
An  amendment  which  sought  to  ingraft  on 
a  petition  which  described  a  defendant  as  "a 
foreign  corporation  doing  business  in  said 
state  and  county  under  the  laws  of  Georgia, 
having  an  office  and  agent"  in  a  named  coun- 
ty, a  further  allegation  that  at  the  time  of  the 
institution  of  the  suit  the  defendant  had  an 
agency  and  place  of  business  in  the  named 
county,  was  properly  allowed.  The  amend- 
ment sought  to  be  made  was  germane,  and 
the  petition  contained  allegations  sufficient  to 
support  this  amendment  Civ.  Code,  {  5098. 
There  waa  no  error  in  allowing  the  offered 
amendment. 
(Syllabus  by  the  C!ourt) 

Error  from  superior  court;  Spalding  county: 
E.  J.  Reagan,  Judge. 

Action  by  Edna  Gray  against  the  Travel- 
ers' Insurance  Company.  Judgment  for  plahi- 
tiff,  and  defendant  brings  error.    Affirmed. 

Dessan,  Harris  &  Harris,  for  plaintiff  in 
error.  A.  J.  Daniel  and  SdL  W.  Beck,  fw 
defendant  in  error. 

PER  CURIAM.    Judgment  afDrmed. 

LBWIS,  J.,  absent  on  account  of  sickness. 


aiB  Ga.  724) 
SOUTHERN  RY.  CO.  T.  BARFIELD. 
(Supreme  Court  of  Georgia.    June  10,  1902.) 

BILL    OP    BXCEPTIONS— SERVICE— PLEADING— 
WAIVER  OP  DEFECTS— INSTRUCTIONS— EVI- 
DENCE—CONTRIBUTORY  NEGLIGENCE. 
1.  Though  an  acknowledgment  of  service  en- 
tered on  a  bill  of  exceptions  be  not  dated,  yet, 
if  it  otherwise  affirmatively  appear  from  official 
entries  thereon  that  it  was  actually  served  witli- 
In  the  time  prescribed  by  law,  the  writ  of  error 
will  not  be  dismissed  on  the  ground  that  the 
fact  of  service  does  not  duly  a^ear. 
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2.  When  the  defendant  to  s  ease  goes  to 
trial  on  tli«  petition  aud  answer,  and  does  not 
by  demurrer,  or  appropriate  motion  in  the  na- 
ture thereof,  challenge  the  legal  suftlciency  of 
the  petition,  it  is  not  improper  to  try  the  case 
accordingly,  (a)  Applying  this  well-settled  rule 
to  numeroas  grounds  of  the  motion  for  a  new 
trial  in  the  present  case,  there  was  no  error  in 
the  omissions  to  charge  or  iu  the  InstructionB 
complained  of.  It  appears  from  the  motion  it- 
self that  one  of  the  propositions,  the  failure  to 
charge  which  is  complained  of,  was  In  fact 
given  to  the  jury;  and  the  omissions  to  charge 
related  to  matters  which,  under  the  pleadings, 
were  not  pertinent  The  instructious  excepted 
to,  whether  abstractly  correct  or  not,  were 
adjusted  to  the  pleadings  as  they  stood.  Rail- 
road Co.  T.  Barnes,  SS  S.  E.  756,  113  6a. 
212. 

3.  There  was,  under  the  rule  above  announ- 
ced, no  error  in  admitting  evidence,  save  in  a 
single  Instance,  and  the  evidence  improperly 
allowed  was  not  of  sufficient  materiality  to  af- 
fect the  result. 

4.  Inasmuch,  however,  as  the  plaintiff  did 
not  prove  his  case  as  laid  in  bis  petition,  but, 
on  the  contrary,  even  by  his  own  testimony,  af- 
firmatively showed  that  he  could,  by  tiie  exer- 
cise of  ordinary  care,  have  avoided  the  injuries 
(or  which  be  sued,  and  that  the  same  were  not 
really  attributable  to  the  alleged  negligence  of 
the  railroad  company,  the  verdict  against  the 
latter  was  unwarranted,  and  should  be  aet 
aside. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fayette  county; 
B.  J.  Beagan,  Judge. 

Action  by  J.  J.  Barfleld  against  the  South- 
em  Ballway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Beversed. 

Arthur  Heyman,  J.  W.  Wise,  and  A.  O. 
Blalock,  for  plaintiff  In  error.  B.  E.  Spurlln 
and  B.  L.  Bemer,  (or  defendant  in  error. 

PBB  OUBIAM.    Judgment  rerersecL 

LBWIS.  J„  absent  on  account  o(  sickness. 


016  Ua.  794) 

JOHNSON  T.  GIBTMAN. 

(Supreme  Court  of  Georgia.    June  12,  1902.) 

ADVERSE  POSSESSION— COLOR  OF  TITLE- 
DEED— CONSTRUCTION. 

1.  "A  quitclaim  deed,  taken  in  good  faith,  is 
sufficient  color  upon  which  to  base  title  by  pre- 
scription, when  accompanied  by  seven  years' 
possession  thereunder."  Castleberry  v.  Black, 
58  Ga.  386. 

2.  A  deed  whereby  the  grantor,  (or  a  valu- 
able consideration,  trrants.  remises,  sells,  and 
releases  unto  the  grantee,  his  heirs  and  as- 
signs, "all  the  right,  title.  Interest,  claim,  or 
demand  [the  grantor]  has  or  may  have  had  in 
and  to  his  interest  in  and  to"  a  certain  describ- 
ed lot  of  land,  is  sufficient  to  amount  to  a 
conveyance  of  whatever  interest  the  grantor 
bad  in  the  entire  lot. 

3.  Where  the  grantee  in  such  a  deed  pur- 
chases the  land  in  good  faith,  goes  into  posses- 
sion under  the  deed,  and  holds  the  land  adverse- 
ly for  more  than  seven  years,  his  claim  ripens 
into  a  good  prescriptive  title. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Coffee  county; 
Joe.  W.  Btfinet,  Judge. 

1 1.  8m  Advers*  Possession.  voL  1,  Cant.  Dig.  | 


Action  between  O.  L.  Johnson,  administra- 
tor, and  W.  Girtman,  administratrix.  From 
a  Judgment,  Johnson  brings  error.    Affirmed. 

J.  li.  Sweat  and  Leon  A.  Wlleon,  for  plain- 
tiff In  error.  Qulncey  &  McDonald,  for  de- 
fendant In  error. 

FEB  CUBIAM.    Judgment  afflrmed. 

LEWIS,  J.,  absent  on  account  o(  aickneaa. 


(lis  Oa.  787) 

WIGHT  et  al.  v.  OOMMEBOIAL  BANK  OF 

ALBANY. 

(Supreme  Court  of  Georgia.    June  12,  1902.) 

NONSUIT— CONTRACT— ACTION  FOR  BREACH— 
DIRBCTINQ  VERDICT. 

1.  When,  in  the  trial  of  a  case  against  two 
t>er8ons,  it  appears  from  the  evidence  that  the 
undertaking  sought  to  be  enforced  was,  as  to 
one  of  the  persons,  not  entered  into  py  him 
ludiTldnally,  but  as  the  authorized  agent  of  an- 
other, the  case,  as  to  such  person,  should  have 
been  nonsuited  on  his  motion. 

2.  When  a  recovery  is  sought  against  a  de- 
fendant tor  the  breach  of  a  contract  by  the 
terms  of  which  the  defendant  undertook  to  col- 
lect for  the  plaintiff  certain  notes  given  as  col- 
lateral to  secure  the  payment  of  a  debt  of  tlie 
bailee^  no  recovery  can  be  had  for  a  breach  <^ 
that  contract  unless  It  be  shown  that  the  bailee 
had  in  fact  collected  a  particular  sum  on  such 
■notes,  or  that  by  the  exercise  of  reasonable 
diligence  the  bailee  could  have  collected  such 
notes,  and  by  his  failure  to  exercise  that  dili- 
gence the  amount  of  the  notes,  or  soma  part 
Uiereof,  has  been  lost  to  the  bailor. 

3.  The  evidence  iu  this  case  was  not  sufficient 
to  warrant  a  verdict  against  either  of  the  d^ 
fendants  for  any  particular  sum  which  either 
of  them  had  collected,  or  had  failed  to  collect 
by  the  want  of  proper  diligence,  whereby  the 
same  had  been  lost  by  the  plaintiff.  It  was 
therefore  error  to  direct  a  verdict  against  the 
defendants. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Dougherty  coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  tbe  Commerclid  Bank  of  Albaiqr 
against  Ed.  L.  Wight  and  J.  M.  Soilna. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Beversed. 

D.  H.  Pope  &  Son,  for  plaintiffs  in  error. 
Jesse  W.  Walters,  for  defendant  In  error. 

LITTLE,  J.  The  (Jommerclal  Bank  of 
Albany  instituted  an  action  against  Ed.  L. 
Wight  and  J.  M.  Soilna.  Its  petition  alleged 
that  in  1896  it  delivered  to  the  defendants 
30  chattel  mortgage  notes,  falling  due  Sep- 
tember and  October  Ist  of  that  year,  aggre- 
gating $1,423.86,  payable  to  J.  M.  Soilna, 
agent,  a  list  of  which  notes  waa  attached  to 
the  petition;  that  these  notes,  secured  by 
mortgage,  were  held  by  it  as  collateral  to 
secure  the  payment  of  a  certain  promissory 
note  due  by  Soilna  to  the  bank,  for  $1,875.83, 
a  copy  of  which  was  attached;  that  Wight 
and  Soilna  agreed  to  collect  said  notes  when 
they  became  due,  and  delivered  the  proceeds 
to  the  bank,  to  be  applied  to  the  payment  of 
tbe  note  due  by  Solina  to  the  bank,  and,  la 
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tbe  event  of  fiieir  failure  to  collect  them, 
these  notes  were  to  be  returned;  that  all  of 
the  notes  were  secured  by  mortgages"  on  per- 
sonal property,  and  were  good  and  solvent 
notes;  that  defendants  refused  to  pay  over 
the  proceeds  of  the  notes  so  held,  or  to  re- 
turn tbe  same  to  petitioner;  at  the  time  of 
the  agreement  the  defendant  Wight  was  a 
director  In  the  bank,  and  Solina  was  the 
agent  of  a  business  In  Baker  county  which 
belonged  to  the  wife  of  Wight  for  whom  de- 
fendant Wight  was  general  agent,  and  had  a 
general  supervision  of  that  business;  and 
that  the  Indebtedness  of  Solina  to  the  bank 
arose  from  the  transaction  of  that  business, 
and  the  makers  of  the  notes  so  held  as  col- 
lateral were  customers  of  that  business.  The 
bank  claimed  to  have  thus  been  damaged  in 
the  sum  of  $1,423.86.  The  defendants  an- 
swered, and  denied  all  of  the  paragraphs  of 
the  petition  which  alleged  that  they  were 
Indebted  to  the  plalntlflT.  On  the  trial,  Tlck- 
nor,  who  was  cashier  of  the  plaintiff,  was  the 
only  witness  in  the-  case,  according  to  the 
record  before  us.  Substantially,  he  testified 
as  follows:  Tbe  plaintiff  held  as  collateral  to 
secure  the  note  given  by  Solina  certain  notes 
of  the  customers  of  Solina,  as  they  appeared 
attached  to  the  petition.  This  list  of  notes 
was  made  by  defendant  Wight,  and  the  bank 
had  the  notes  In  Its  possession.  Originally 
tbe  bank  had  notes  to  tbe  amount  of  |4,000 
as  collateral  to  secure  Soliua's  note.  These 
were  turned  over  to  defendant  Wight  He 
returned  to  tbe  bank  such  of  them  as  he  con- 
sidered solvent  Wight  was  to  assume  tbe 
payment  of  these  notes,  and  with  that  un- 
derstanding the  bank  delivered  them  to  him. 
He  has  never  paid  anything  on  them.  This 
contract  was  made  with  Mrs.  Wight  the 
wife  of  the  defendant  Wight  through  her 
husband,  as  her  agent  and  he  was  to  assume 
so  much  of  tbe  debt  as  these  notes  represent- 
ed. Mrs.  Wight  was  not  present  at  any  time 
In  a  business  way.  He  gave  tbe  collateral 
to  defendant  Wight  for  collection,  under  the 
agreement  that  be  would  have  them  collect- 
ed, and  turn  over  the  proceeds  to  the  bank. 
Witness  and  the  defendant  Wight  went  over 
the  entire  list  of  notes,  and  the  latter  picked 
oat  what  be  said  were  solvent  and  gave 
them  to  the  bank  to  secure  the  unsecured 
balance,  and  paid  the  balance,  and  there 
was  left  due  f  1,423.88  on  the  collateral.  The 
full  amount  of  the  note  sued  on  is  due  to 
the  bank.  At  the  last  April  term  of  the  court 
tbe  defendant  Wight  told  the  bank  tbat  If 
it  would  have  tbls  case  continued,  he  would 
have  the  matter  all  settled  up  in  30  days, 
but  since  then  has  said  nothing  about  It 
Solina  admitted  to  the  witness  tbat  he  bad 
collected  a  part  of  tbe  money  on  tbe  collat- 
eral notes,  but  did  not  say  how  much  he  had 
collected.  Witness  did  not  look  to  Wight  In- 
dividnally  for  the  payment  of  tbe  money. 
Tbe  notes  were  turned  over  to  him  as  the 
agent  of  hto  wife,  and  tbe  business  was 
transacted  with  blm  ac  such.  No  contract 
42S.B.-7 


was  made  with  him  Individually.  Tlie  plain- 
tiff having  closed,  the  defendants  moved  for 
a  nonsuit  as  to  the  defendant  Wight  which 
motion  the  trial  judge  overruled,  and  direct- 
ed a  verdict  for  the  plaintiff  against  each 
of  the  defendants  for  tbe  full  amount  sued 
for;  and  to  these  rulings  defendants  except- 
ed, complaining  tKat  the  trial  Judge  erred— 
First  In  refusing  to  nonsuit  the  plaintiff  as 
to  defendant  Wight;  and,  second,  in  direct- 
ing a  verdict  for  the  plaintiff  against  the  de- 
fendants. Tbe  Judge,  in  our  opinion,  erred 
In  both  of  the  rulings  complained  of. 

1.  The  evidence  of  the  only  witness  who 
was  sworn  In  tbe  case  was  difectly  to  tbe 
effect  tbat  the  contract  made  between  tbe 
bank  and  Wight  was  really  a  contract  of 
Mrs.  Wight,  made  through  her  husband,  the 
defendant  Wight  as  her  general  agent  He 
says:  "I  turned  tbe  notes  over  to  him  as 
agent  for  bis  wife,  Mrs.  M.  M.  Wight  Tbe 
understanding  was  that  he  was  agent  for 
his  wife.  He  was  dot  doing  business  In  his 
own  name.  I  transacted  business  with  him 
as  agent  for  his  wife.  Did  not  look  to  him 
individually  for  anything.  Old  not  make  any 
contract  with  him  btdlvidually.  The  con- 
tract was  with  Ed.  Ia  Wight  as  agent  for  his 
wife,  M.  M.  Wight  and  J.  M.  Solina."  Ac- 
cording to  this  evidence,  whatever  liability, 
if  any,  may  have  been  incurred  to  the  bank 
ilnder  this  contract  was  incurred  by  Mrs. 
Wight  and  not  by  the  defendant  Wight 
Hence  there  could  not  legally  have  been  any 
recovery  against  Wight  Individually,  and  as 
the  suit  was  against  him  in  that  capacity, 
together  with  Solina,  a  nonsuit  should  have 
been  granted  as  to  defendant  Wight 

2,  3.  Again,  the  trial  Judge  erred  In  direct- 
ing a  verdict  for  tbe  plaintiff  against  the 
defendants,  for  tbe  reason  that  the  evidence 
did  not  show  any  right  of  recovery  on  the 
part  of  the  plaintiff  against  either.  As  to 
Solina,  no  recovery  could  be  bad  against  him, 
under  the  evidence  in  the  record,  for  the 
reason  tbat  no  specific  amount  of  tbe  collat- 
eral notes  was  shown  to  have  been  collected 
by  him,  even  if,  under  the  agreement  with 
tbe  bank,  he  was  to  be  liable  for  their  col- 
lection. In  relation  thereto  tbe  witness  said: 
"Solina  told  me  be  had  collected  a  part  of 
the  money  on  tbe  collateral  notes,  and  turned 
it  over  to  Ed.  L.  Wight  He  would  not  tell 
me  bow  much-  had  been  collected.  He  said 
I  could  get  tbat  Information  from  Wight 
Did  not  tell  me  all  of  It  bad  been  collected." 
Assuming  tbat  Solina  bad  been  Intrusted 
with  the  collection  of  the  collateral  notes, 
and  that  his  undertaking  was  to  pay  to  the 
bank  tbe  amount  which  he  had  thus  collect- 
ed, ttien,  to  entitle  the  bank  to  a  Judgment 
against  Solina  under  this  contract,  it  was 
necessary  for  it  in  the  first  place,  to  show 
that  Solina  had  entered  into  tbe  contract; 
further,  tbat  he  bad  collected  a  specific 
amount  on  such  notes,  or  that  by  reasonable 
diligence  he  could  have  collected  such  notes; 
and  that  by  his  failure  to  exercise  suclt  dill- 
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gence  the  plaintiff  bad  been  Injured  In  tbe 
amount  of  tbe  notes,  or  some  otber  amount. 
Without  such  proof,  the  plaintiff  was  not 
entitled  to  a  Judgment  against  the  defendant 
Solina;  and,  none  such  appearing  In  tbe  rec- 
(wd.  It  waa  error  to  direct  a  yerdlct  against 
blm. 

Judgment  rerersed.  All' the  Justices  con- 
curring, except  LBWIS,  Jr„  absent  on  ac> 
count  of  sickness. 


(116  Qa.  7tt) 

BUTLBR  T.  LBWMAN  et  aL 

(Soiireme  Com!t  of  Georgia.    June  10,  1902.) 

boAj  of  bxceptions-sbvisiull  defendants 

— nb6uobncb-danobkous  fremisbs— 

independent  contractor. 

1.  It  is  the  proper  practice  for  the  plaintiff 
In  an  action  against  seTeral  defendants  to  bring 
to  this  court  for  review,  by  a  single  bill  of  ex- 
ceptions, separate  judgments  sustaining  sepa- 
rate demarrers  filed  by  the  defendants  below. 

2.  The  owner  of  a  bniidiug  which  has  been 
damaged  by  fire,  who  delivers  the  same  to  an 
independent  contractor  for  the  purpose  of  re- 
pairing it  generally  and  patting  it  m  tliorongh 
order,  and  who  surrenders  to  the  latter  full 
possession  and  complete  control  of  the  prem- 
ises, is  not,  merely  tiecause  of  the  peculiar  ar- 
rangement of  some  of  the  interior  appointments 
of  the  building,  such  as  an  elevator  shaft  stair- 
ways, etc.,  which,  under  certain  conditions,  may 
become  sources  of  hidden  danger  to  one  un- 
familiar with  their  location,  liable  to  any  person 
going  into  the  building  liy  invitation  of  the 
contractor  for  damages  resulting  from  physical 
Injuries  sustained  because  of  exposure  to  such 
danger. 

8.  In  such  a  case  the  contractor  is,  in  law, 
chargeable  with  knowledge  of  the  existence  of 
such  appointments  and  their  iieculiar  location, 
and  therefore,  relatively  to  the  servant  of  one 
whom  he  employs  to  do  a  portion  of  the  repair- 
ing, under  the  duty  of  taking  proper  steps  to 
guard  him  against  any  injury  likely  to  occur  by 
reason  of  the  existence  of  such  danger. 

(Syllabos  by  the  Court.) 

EiTTor  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  P.  O.  Butler  against  H.  T.  Lew> 
man  and  others.  Judgment  for  defendants, 
anl  plaintiff  brin£;s  error.    Modified. 

Shepard  Bryan  and  Harvey  Hill,  for  plain- 
tiff In  error.  Roeser  &  Carter  and  Candlo: 
&  Thomson,  for  defendants  in  error. 

LUMPKIN,  P.  3.  Tbe  plaintiff  in  error, 
Butler,  brought  in  the  city  court  of  Atlanta 
an  action  for  damages  against  Daniel  O. 
Doogherty,  William  A.  Bpeer,  Mrs.  Katie 
Spetf,  Mrs.  John  Silvey,  M.  T.  Lewman  & 
Co.,  a  partnership,  and  the  persons  who  were 
members  of  that  firm.  The  facts  upon  which 
be  based  his  alleged  right  of  recovery  were, 
as  gathered  from  his  petition.  In  substance 
as  follows:  The  four  defendants  first  named 
"are  the  owners,  as  tenants  in  common,  of 
tlie  land  and  building  fronting  twenty-five 
(25)  feet  on  the  east  side  of  Loyd  street,  and 
known  as  lot  No.  2  in  the  plat  of  the  Mark- 
ham  House  property,"  In  the  city  of  Atlanta. 
"Oo  Jane  1,  1901,  and  before  and  after  said 
data^  the  defendants  M.  T.  Lewman  te  Oa 


were  engaged,  as  contractors,  bi  rebuilding 
said  building,  which  had  been  partially  de- 
stroyed by  fire,  and  they  were  occupying 
and  In  possession  of  said  premises.  They 
were  under  contract  to  rebuild  with  said  oth- 
&[  defendants  hereinbefore  referred  to  as 
owners."  On  that  date  the  plaintiff,  "who 
Is  an  Ironworker,  was  doing  galvanized  iron- 
work on  said  building.  He  was  employed 
pj  the  Moncrlef-Carter  Company,  who  had 
contracted  with  said  lawman  &  Co.  to  do 
certain  galvanized  iron  and  tin  work  on 
said  building.  About  11:80  o'clock  a.  m.  on 
said  June  1,  1901,  petitioner  was  at  work  in 
said  building,  putting  galvanised  iron  under 
the  front  windows  on  the  third  floor,  and 
overhauling  It;  the  fire  having  damaged  that 
part  of  the  bnlldlng.  While  petitioner  was 
at  work  it  became  necessary  for  him  to  have 
a  saw.  In  oiAa  to  saw  to  the  right  length  a 
piece  of  wood  which  was  needed  to  firm- 
ly fix  the  galvanized  Iron  In  place.  There 
was  no  saw  on  petitioner's  scaffolding,  and 
It  was  therefore  necessary  for  petltlmo'  to 
go  down  to  the  lower  floor  in  order  to  get  a 
saw.  There  was  no  ladder  leading  from  the 
scaffold  where  petitioner  was  at  work  to 
said  floor,  and  the  only  means  to  get  down 
was  by  the  stairway.  This  was  tbe  only 
method  provided  by  the  defendants,  the  con- 
tractors, for  persons  to  use  In  reaching  and 
in  descending  from  the  upper  stories  of  the 
building.  Said  stairway  and  the  elevator 
shaft  In  said  building  were  all  contained 
within  one  wall,  which  Jutted  oat  In  the 
form  of  a  square  from  the  partition  wall  on 
the  north  side  of  said  building.  In  the  side 
of  said  square  wall  on  said  third  floor,  where 
petitioner  was  at  work,  are  three  doors,  all 
exactly  alike  in  size  and  appearance^  One 
of  said  doors  opens  into  the  ascending  steps, 
and  one  of  said  doors  to  the  descending 
steps,  and  the  otber  one  of  said  doors  into 
the  elevator  shaft  All  of  said  doors  were 
unlocked  and  unfastiened,  but  closed,  and 
there  was  no  sign  or  mark  of  any  kind  by 
which  petitioner  or  any  other  person  could 
tell  which  door  opened  Into  the  elevator 
shaft  or  to  the  steps.  Said  doors  are  about 
an  equal  distance  apart  Said  shaft  was  not 
in  nse  from  elevator,  and  bad  not  been  for 
some  time."  The  "only  light  that  reaches 
said  part  of  tbe  building  wbere  said  doors 
are  located  is  from  remote  windows  at  each 
end  of  said  building,  the  distance  bting 
about  twenty-flve  or  thirty  yards.  The  light 
Is  very  faint,  because  tbe  said  building  is 
very  deep  and  narrow;  being  less  than  twen- 
ty-five feet  in  width,  and  about  one  hnndred 
and  flfty  (150)  feet  in  length."  On  the  date 
above  mentioned  "the  interior  of  said  build- 
ing about  said  doors  was  dark  and  gloomy, 
and  it  was  necessary  for  petitioner  to  grope 
his  way  about  in  his  search  for  the  door  and 
the  stairway.  It  was  too  dark  to  see  how 
to  get  about."  He  "started  to  descend  from 
said  third  floor  by  means  of  said  stairway, 
[and]  went  toward  the  door  leading  to  said 
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Btalrway;  Irat  on  account  of  the  darkness 
in  tbe  Intraior  of  the  building,  and  on  ac- 
count of  the  dai^mess  within  the  wall  in- 
closing said  stairways  and  elevator  shaft, 
and  because  all  of  said  doors  stood  so  close 
together,  petitioner  entered  the  door  lead- 
ing to  the  elevator  shaft,  and  fell  down 
said  shaft,  three  stories,  and  into  the  base- 
ment of  said  bviildlng,"  sustaining  serious 
and  permanent  injuries.  He  "had  no  knowl- 
edge of  said  elevator  shaft,  and  the  darkness 
was  so  great  and  the  arrangement  of  the 
doors  was  such  that  plalntifF,  in  the  exercise 
of  ordinary  care,  and  Intending  to  enter  the 
door  which  led  to  the  stairs,  entered  the  do<r 
opening  on  the  shaft.  There  was  no  light 
on  the  landings  of  the  steps,  and  the  door 
leading  to  the  elevator  shaft  was  not  nail- 
ed or  fastened  or  marked  by  any  signal  or 
sign,  and  there  was  no  protection  whatever 
about  said  place.  -After  opening  said  door, 
it  was  dark  inside.  Just  as  it  was  after  open- 
ing either  one  of  the  other  two  doors  lead- 
ing to  the  stabrways,"  and,  this  being  so, 
"the  danger  which  resulted  in  his  injury  was 
hidden.  Tbe  arrangement  of  the  doors  was 
vary  confusing.  It  was  very  dark  at  paid 
point,  and  defendants  bad  placed  no  lights 
or  signals  there  of  any  kind.  Said  shaft  and 
stairways  and  tbe  arrangement  of  said  doors 
were  for  said  reasons  dangerously  construct- 
ed, and  allowed  to  remain  so.  Said  elevator 
shaft,  and  the  arrangement  thereof,  was  a 
part  of  the  building  owned  by  defendants, 
tbe  owners,  before  said  building  was  par- 
tially destroyed  by  fire;  and  said  arrange- 
ment was  In  existence  when  the  defend- 
ants, the  contractors,  went  to  work  upon 
said  building  to  rebuild  It,"  but  tbey  nev- 
ertheless "continued  said  dangerous  condi- 
tion after  taking  xtossession  of  said  proper- 
ty, in  violation  of  the  duty  to  exercise  ordi- 
nary care,  which  they  owed  to  all  persons 
lawfully  upon  said  premises  and  having  oc- 
casion to.  use  said  stairway."  After  tbe  In- 
Jiuy  to  the  plaintiff  occurred,  the  contractors 
"caused  the  door  entering  said  shaft  to  be  se- 
curely fastened,  so  that  no  other  person  could 
be  deceived  by  the  confusing  arrangement, 
and  thereby  Injured."  Petitioner  was  him- 
self without  fault,  "and  he  was  Injured  by 
tbe  negligence  of  all  the  defendants,"  which 
"said  negligence  consisted  of  tbe  following 
acts  and  omissions:"  (1)  Falling  "to  have 
said  stairway  and  elevator  shaft  lighted"; 
(2)  omitting  "to  have  the  Interior  of  the 
building  about  said  elevator  shaft  proper- 
ly and  sufHciently  lighted";  (S)  not  having 
"^the  door  leading  to  said  elevator  shaft 
marked  by.  some  sufficient  sign  or  securely 
fastened";  (4)  failing  "to  warn  petitioner  of 
the  dangerous  and  confusing  arrangement 
of  the  said  three  doors  in  said  wall";  (5) 
causing  "said  dangerous,  confusing,  and  de- 
ceptive arrangement  of  doors  to  be  construct- 
ed In  said  building,"  and  allowing  "said  ar- 
rangement to  continue";  and  (6)  not  "fur- 
nishing plalntlfl  safe  means  of  Ingress  and 


egress  to  and  from  the  npper  stories  of  tbe 
building,"  and  being  "negligent  In  other  re- 
spects," For  convenience,  we  shall  herein- 
after refer  to  the  persons  to  whom  It  was 
alliq^  the  building  belonged  as  the  "own- 
ers," and  to  the  other  defendants  as  the 
"contractors."  The  owners  Joined  in  a  gen- 
eral demurrer  to  the  plaintiffs  petition,  and 
a  like  demurrer  was  flled  by  the  contract- 
ors. Both  of  these  demurrers  were  sustain- 
ed, the  conrt  entering  a  separate  Judgment 
as  to  each.  Thereupon  Butler  sued  out  a 
bill  of  exceptions.  In  which  he  assigned  error 
upon  the  action  of  tbe  court  in  thus  dispos- 
ing of  his  case. 

1.  Before  undertaking  to  pass  upon  the 
merits  thereof,  it  Is  necessary  for  us  to  con- 
sider whether  this  court  has  Jurisdiction  to 
entertain  the  present  writ  of  error;  the  de- 
fendants having  moved  to  dismiss  it  on  tin 
ground  that  the  plaintiff  could  not  lawfully, 
by  a  single  bill  of  exceptions,  brbig  under  re- 
view here  the  two  separate  Judgments  ren- 
dered in  the  court  below.  The  question  of 
practice  thus  raised  Is  entirely  free  from  diffi- 
culty. There  was  but  one  case  In  tbe  lower 
conrt,  and  upon  Its  final  termination  therein 
It  was  properly  brought  to  this  court  by  a 
single  bill  of  exceptions;  the  plaintiff  in  ex- 
ror  not  being  at  liberty,  even  bad  be  chosen 
to  do  so,  to  bring  up  his  case  by  piecemeal. 
Ck>un8el  for  the  defendants  In  error  cited  and 
relied  on  a  number  of  decisions  by  this  court 
to  tbe  effect  that  separate  and  distinct  Judg- 
ments rendered  In  separate  and  distinct  cases 
which  are  tried  together  in  a  lower  court 
cannot  be  legally  brought  here  for  review  by 
a  single  bill  of  exceptions.  See  Walker  t. 
Conn,  112  Ga.  314,  37  S.  B.  403;  Wells  v. 
Banking  C!o..  113  Oa.  857,  39  S.  £.  298,  and 
tbe  cases  therein  referred  to.  Obviously,  how- 
ever, these  decisions  have  no  bearing  what- 
ever on  the  question  with  which  we  are  now 
called  upon  to  deaL 

2.  There  was  clearly  no  error  In  sustaining 
the  demurrer  filed  by  tbe  owners.  It  appears 
from  the  iKtltlon  tbat  tbey  contracted  with 
Lewman  &  Co.  to  reconstruct  the  building  in 
question,  surrendoing  to  that  firm  all  control 
over  tbe  same,  and  that  at  tbe  time  of  the 
plaintiff's  Injury  its  members  or  r^resenta- 
tlves  "were  occupying  and  in  possession  of 
said  premises."  In  other  words,  the  owners, 
as  it  was  their  legal  right  to  do,  relieved 
themselves  of  all  responsibility  in  the  matter 
by  making  an  absolute  surrender,  for  the 
time  being,  of  their  possession  of  the  build- 
ing, and  placing  It  under  the  complete  con- 
trol of  independent  contractors.  This  branch 
(MF  the  case  Is  controlled  by  the  provisions  of 
sections  3818  and  3819  of  the  ClvU  Cod& 
See,  also,  Brunswick  Grocery  Co.  t.  Bruns- 
wick &  W.  R.  Co.,  106  6a.  270;  82  8.  B. 
92,  71  Am.  St  Rep.  2^;  Rldgeway  v.  Down- 
ing Co.,  100  Qa.  591,  84  S.  B.  1028.  and  cases 
cited.  In  reaching  tbe  condnslMi  above  an- 
nounced, we  have  not  overlooked  tbe  allega- 
tions in  tbe  plaintiff's  petltloB  with  respect 
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to  the  location  of  the  stairways  and  elevator 
shaft,  and  the  confusing  arrangement  of  the 
doors  leading  thereto.  'The  owners  certainly 
owed  no  dnty  to  the  plaintiff  or  to  any  one 
else,  when  planning  the  Interior  arrangements 
of  their  building,  to  choose  a  location  for  their 
elevator  shaft  different  from  that  selected.by 
them;  and,  granting  that  Its  proximity  to  the 
stairways  and  the  confusing  arrangement  of 
the  doors  Just  referred  to  constituted  a  source 
of  danger  to  one  unfamiliar  with  the  prem- 
ises, the  only  legal  duty  which  rested  upon 
the  owners  was  to  take  proper  precautions  to 
guard  against  this  danger  such  persons  as 
entered  the  building  at  their  taiyltati<»i,  ex- 
press or  Implied.  After  surrendering  iwsses- 
•lon  of  the  premises  to  independennt  con- 
tractors, the  owners  could  not  reasonably  be 
expected  to  any  longer  exercise  such  precau- 
tions, and  therefore  were  not  bound  to  take 
any  steps  looking  to  the  protection  of  per- 
sons entering  the  building  at  the  Instance  of 
the  contractors.  Accordingly,  it  cannot  fairly 
be  said  that  the  plaintiff  occupied  the  position 
of  one  who  was  by  Implication,  at  least,  in- 
vited by  the  owners  to  enter  and  galvanize 
their  building;  for  it  Is  clear  that,  having 
for  the  time  being  relinquished  an  control 
over  it,  they  had  no  right,  so  long  as  the 
contractors  remained  in  the  lawful  possession 
thereof,  to  extend  to  any  one  an  invitation 
to  go  upon  the  premises  for  any  purpose, 
save,  perhaps,  in  the  event  of  some  extraordi- 
nary emergency  which  would  Justify  the  own- 
ers in  temporarily  assuming  control  over  the 
same  even  against  the  will  of  theta:  contract- 
ors. 

8.  We  have  no  hesitation  In  saying  that  the 
demurrer  filed  by  the  contractors  should  not 
have  been  sustained.  It  is  not  a  legitimate 
Inference  from  the  allegations  of  the  plain- 
tiff's petition  that  the  Moncrief-Carter  C!om- 
pany  occupied,  with  respect  to  the  work  It 
was  employed  to  do,  the  position  of  an  inde- 
p«ident  contractor.  It  is  true,  the  plaintiff 
alleges  that  this  company  "had  contracted 
with  said  Lewman  A  Co.  to  do  certain  gal- 
vanized Iron  and  tin  work  on  said  building"; 
but,  construing  this  allegation  In  the  light  of 
the  other  facts  set  forth.  It  simply  means 
that  the  Moncrief-Carter  Company  was  em- 
ployed by  the  contractors  to  do  certain  work, 
they  still  retaining  poBsessIon  of  and  control 
over  the  building.  This  being  so,  they  were 
bound  to  take  reasonable  measures  to  protect 
the  employes  of  the  Moncrlef -Carter  Company 
from  Injuries  likely  to  arise  from  hidden  de- 
fects In  construction,  or  places  of  unusual 
danger  about  the  building.  We  quite  agree 
with  counsel  for  the  contractors  that  the  re- 
lation of  master  and  servant  did  not  exist 
between  them  and  Butler,  and  that  therefore 
they  owed  to  him  none  of  the  duties  grow- 
ing out  of  such  a  relation.  It  Is  equally  true, 
however,  that  the  plaintiff  was  on  the  prem- 
ises by  the  invitation  of  the  contractors,  and 
bad  a  right  to  expect  that  they  would  ez- 
ardae  proper  precautions  la  guarding  htm 


against  hidden  dangers  of  the  existence,  ot 
which  he  could  not  by  the  use  of  oidinary 
care.  Inform  himself,  and  with  knowledge 
whereof  they  were.  In  law,  chargeable.  He 
alleges  that,  in  undertaking  to  go  from  an 
upper  to  the  lower  floor  of  the  building  for 
tiie  purpose  of  procuring  a  necessary  tool,  he 
attempted  to  use  the  stairway,  which  was  the 
only  means  of  descent  furnished  him.  As- 
suming that  he  was  carrying  on  the  wort:  it 
was  his  duty  to  his  master  to  perform,  and 
that  the  arrangement  of  the  stairways,  ele- 
vator shaft  and  doors  described  in  his  peti- 
tion constituted  a  trap  exposing  him  to  a  hid- 
den danger,  from  which  the  exercise  of  due 
diligence  on  his  part  could  not  protect  him, 
he  undoubtedly  was  entitled  to  a  recovery. 
Whether  he  was,  In  point  of  fact  attempting 
to  go  upon  a  necessary  errand,  and  was  exer- 
cising ordinary  care,  and  whether  the  con- 
tractors were.  In  any  or  all  of  the  particulars 
alleged,  g;uU^  of  negligence  which  brought 
about- the'  injuries  complained  of,  were  ques- 
tions for  the  determination  of  a  Jury,  under 
proper  instructions  from  the  court 

Judgment  affirmed  In  part  and  in  part  re- 
recsed.  All  the  Justices  concurring,  except 
LBWIS,  J,,  absent  on  account  of  sickness. 


(U5  Ga.  684) 
EVANS  V.  ROUNSAVIIXB  et  al, 
-(Supreme  Court  of  Georgia.    June  9,  1902.) 

BANKBUPTCY— KFFKCT    OF    DISCHARGE— LIEN 
—ENFORCEMENT— EXEMPTIONS. 

1.  While  a  diaeliaree  in  baukruptcy  releases 
the  bankrupt  from  a  debt  which  is  provable  un- 
der the  bankrupt  act  of  1896,  and  which  is  not 
within  the  excepted  ciaasea,  and  takes  away 
from  the  creditor  the  right  to  proceed  agaiust 
his  debtor  in  personam  to  recover  that  debt, 
vet  a  valid  lien  created  on  the  property  of  the 
bankrupt  more  than  four  months  before  the 
filiug  of  hia  petition  in  bankruptcy  is  nut  affect- 
ed by  his  discharge.  After  discharge,  a  cred- 
itor holding  such  a  lien,  who  has  not  proved  his 
debt  in  bankruptcy,  'may  proceed  to  enforce  it 
against  the  property  of  the  bankrupt  iu  the 
state  court 

2.  An  exemption  assigned  and  set  apart  by 
the  bankrupt  court  nudor  the  homestead  laws 
of  this  state  ia  no  more  subject  to  levy  and 
sale  than  if  it  had  been  set  aside  by  the  ordi- 
nary of  a  county  having  proper  jm'isdiction. 
No  reason  appears  in  the  record  why  the  er- 
emptiou  set  apart  was  not  good  as  against  the 
lieu  of  the  plaintiff  In  execution  in  the  present 
case. 

8.  The  trial  Judge  erred  In  refusing  to  sanc- 
tion the  petition  for  certiorari,  not  because  the 
Hen  of  the  creditor  was  released,  but  because 
the  facts  do  not  show  that  the  lien  can  be  en- 
forced against  the  property  to  which  it  attached 
because  of  the  exemption. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  BounsavlUe  &  Bro.  against  E. 
R.  Evans.  Judgment  for  plaintiffs  was  af- 
firmed on  certiorari,  and  defendant  brings 
error.    Reversed. 

J  1.9m  BaDkraplv,  voL  *,  Cott  Dig.  li  m^  M> 
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M.  B.  Bnbanka,  (or  fdalntlff  In  ertor.  O. 
B.  Ciirpenter,  foe  def^idauts  In  error. 

LITTLE,  J.  There  was  tried  in  a  Jastice's 
court  In  Floyd  county  the  case  of  Rounsa- 
vlUe  &  Bro.  agnlnst  Evans.  The  trial  re- 
sulted In  a  verdict  for  the  plaintiffs,  and  the 
defendant  filed  a  petition  to  the  superior 
court  seeking  a  writ  of  certiorari.  This  peti- 
tion made  the  folio-wing  allegations:  On 
August  8,  1901,  In  the  Justice's  court  desig- 
nated, the  stated  case  was  tried,  the  issue 
ari.sing  on  the  foreclosure  of  a  mortgage  on 
personal  proi)erty,  and  an  Illegality  thereto. 
The  mortgage  was  dated  January  17,  1899, 
and  was  given  to  secure  three  notes  of  $76 
each,  described  in  the  petition.  It  was  fore- 
closed on  March  4,  1901,  and  was  levied  In 
the  same  month  on  a  horse  and  mule  which 
are  also  described.  To  the  levy  of  the  execu- 
tion on  foreclosure  the  defendant  filed  an  il- 
legality, in  which  he  alleged  that  on  the  4tb 
of  March,  1901,  he  filed  in  the  United  States 
district  court  for  the  Northern  district  of 
Georgia  his  voluntary  petition  In  bankruptcy, 
and  on  said  date  was  duly  adjudged  a  bank- 
ropt;  that,  after  having  duly  conformed  to 
all  the  requirements  of  the  bankrupt  act, 
he  was,  on  May  4,^1901,  granted  a  discharge 
In  bankruptcy;  that  said  discharge  operated 
to  discharge  him  from  all  debts  which  existed 
against  him  prior  to  March  4,  1901,  which 
were  provable  in  bankruptcy;  that  plaintiffs' 
debt  existed  prior  to  that  time;  that  they 
were  notified  of  the  pendency  of  the  bank- 
ruptcy petition,  and  had  full  opportunity  to 
be  heard;  that  he  had  been  discharged  from 
the  debt  which  the  mortgage  was  given  to 
secure,  and  for  that  reason  the  mortgage  fl. 
fa.  was  proceeding  Illegally.  On  the  trial  It 
was  admitted  that  plaintiffs  in  fl.  fa.  were 
duly  notified  of  the  pendency  of  the  bank- 
ruptcy proceedings,  that  plaintiffs'  debt  exist- 
ed prior  to  the  bankruptcy  proceedings,  and 
that  the  property  levied  on  was  scheduled 
and  set  apart  as  an  exemption  to  him  by  the 
trustee  In  bankruptcy.  A  certified  copy  of 
defendant's  discharge  In  bankruptcy  in  the 
usual  and  proper  form  was  Introduced  In  evi- 
dence. On  the  presentation  of  this  petition 
the  Judge  of  the  superior  court  passed  the 
following  order:  "This  petition  for  certiorari 
read  and  considered.  Glvhig  to  the  bankrupt 
act  approved  July  1,  1898,  the  construction 
put  upon  it  by  the  supreme  court  of  this  state 
in  the  case  of  Carter  v.  Bank,  reported  in 
109  Ga.,  at  page  573,  85  S.  E.,  at  page  61, 
I  am  of  the  opinion  that  the  justice  court 
rightly  decided  the  questions  presented  by 
the  case.  I  therefore  decline  to  sanction  the 
petition."  To  this  order  and  Judgment  the 
petitioner  excepted. 

1.  Inasmuch  as  we  reverse  the  Judgment 
lo  this  case,  and  the  trial  Judge  predicated 
that  Judgment  on  the  ruling  made  in  Carter 
T.  Bank,  109  Ga.  573,  35  S.  E.  61,  we  refer 
to  that  case  at  the  outset  of  this  opinion  for 
tbe  purpose  of  ascertaining  what  principle 


of  law  bearing  on  the  facts  of  the  case  now 
presented  was  determined.  We  find  that  the 
only  ruling  with  reference  to  the  bankruptcy 
laws  which  was  there  made  was  that:  "A 
plea  Interposed  to  a  proceeding  to  foreclose 
a  mortgage  on  land  In  a  superior  court  of 
this  state,  that,  pending  the  proceedings  to 
foreclose,  the  mortgagor  was  adjudicated  a 
bankrupt,  and  praying  that  such  proceedings 
be  stayed  for  the  period  of  twelve  months, 
or  until  the  question  of  the  discharge  In 
bankruptcy  of  the  mortgagor  Is  determined, 
is  not  good,  and  tbe  court  committed  no  error 
in  sustaining  a  demurrer  to  tbe  same."  The 
principle  so  ruled  we  stUl  hold  t*  be  good 
law,  but  not  at  all  applicable  to  the  ma- 
terial issues  raised  in  the  present  case.  It 
appears  that  Evans  executed  a  mortgage  on 
certain  personal  property  in  favor  of  Rounsa- 
vlUe  ft  Bra  to  secure  certain  notes  on  Janu- 
iiry  17, 1899,  and  that  Evans  was  adjudicated 
a  bankrupt  in  March,  1901,  and  was  given  his 
discharge  In  May  of  tbe  same  year.  So  far 
as  appears  from  the  present  record,  the  debt 
of  RounsavlUe  &  Bro.  was  provable  in  bank- 
ruptcy, and  debts  which,  by  their  nature,  are 
provable  in  bankruptcy,  with  certain  stated 
exceptions,  noted  In  section  17a  of  the  bank- 
rupt act  of  1898,  are  released  by  a  discharge 
In  bankruptcy;  that  is  to  say,  a  discharge  In 
bankruptcy  releases  the  bankrupt  from  a 
provable  debt  not  within  the  excepted 
classes,  and  takes  away  the  .creditor's  right 
to  proceed  against  him  In  personam.  But 
while  this  Is  true  in  a  case  where  the  creditor 
did  not  appear  in  the  court  of  bankruptcy, 
such  a  discharge  does  not  affect  a  lien  on 
the  property  of  the  bankrupt  which  was  ac- 
quired more  than  four  months  before  the  fil- 
ing of  the  petition  In  bankruptcy,  provided 
the  lien  is  otherwise  valid.  Brandenburg, 
Bankr.  |  22,  p.  277;  In  re  Bliimberg,  1  Am. 
Bankr.  R.  633,  94  Fed.  476.  In  tbe  case  last 
cited  It  was  expressly  ruled  by  Clarke,  J.,  in 
tbe  United  States  district  court  for  the  East- 
ern district  of  Tennessee,  that,  while  a  dis- 
charge in  bankruptcy  releases  the  bankrupt 
from  a  provable  debt  which  is  not  in  the  ex- 
cepted classes,  and  takes  away  the  creditor's 
right  to  proceed  against  bim  thereafter  in 
personam,  It  does  not  affect  the  lien  of  a 
valid  attachment  levied  on  the  bankrupt's 
goods  more  than  four  months  before  the 
filing  of  the  petition  In  bankruptcy.  The  lien 
In  tbe  case  decided  by  Judge  Clarke  was 
created  by  attachment,  while  In  the  present 
case  It  was  created  by  a  mortgage  executed 
In  January,  1899,  and  at  the  time  it  was 
levied  it  had  been  a  valid  and  subsisting  lien 
for  more  than  two  years.  A  fair  construc- 
tion of  the  bankrupt  act  of  1898  leads  to  tbe 
conclusion  that  the  discharge  In  bankruptcy 
which  Evans  obtained  released  the  debt  se- 
cured by  the  mortgage  so  far  as  to  prevent 
Its  enforcement  by  this  creditor  in  a  personal 
action  against  Evans,  but  that  discharge  in 
no  way  affected  the  lien  which  RounsavlUe 
&  Bro.  held  on  tbe  property  described  in  the 
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mortgage.  Therefore,  as  to  tbe  ground  that 
the  mortgage  fl.  fa.  was  proceeding  Illegally, 
the  Judge  committed  no  error  in  refusing  to 
sanction  the  certiorari.  The  petition  for 
oertiotaii  alleged  that  the  rerdict  in  the  jua- 
tloe'B  court  was  contrary  to  law,  and  with- 
out evidence  to  support  It  It  appealed  that 
the  property  levied  on  had  been  set  apart  in 
the  bankruptcy  court  as  exempt.  So,  then, 
while  the  lien  of  the  plaintiff  in  fl.  fa.  was 
not  affected  by  the  discharge  in  bankruptcy 
given  to  Evans,  the  property  to  which  the 
lien  attached  had  been  set  apart  to  him  as 
an  exemption  authorized  by  the  laws  of 
Georgia;  and  assuming,  as  we  do,  that  Evans 
was  in  proper  position  to  claim  and  have 
set  apart  an  exemption,— because  we  pre- 
sume that  It  would  otherwise  not  have  been 
80  set  apart, — we  know  of  no  reason  why 
the  exemption  was  not  good  against  the  lien. 
Nothing  appears  In  the  record  tending  to 
show  that  the  right  of  exemption  was  waived 
in  favor  of  the  creditor.  Had  this  fact  ap- 
peared, an  altogether  different  question 
would  have  been  presented.  If  Evans  had 
a  valid  exemption,  not  subject  to  the  lien 
of  RonnBaylUe,  the  petition  for  certiorari 
should  have  been  sanctioned,  not  because 
his  discharge  affected  the  tdortgage  lien,  but 
because  RounsavlIIe  could  not  enforce  hia 
lien  against  the  exemption  which  had  been 
granted  him  in  the  bankruptcy  court  It 
was  ruled  In  the  case  of  Ross  v.  Worsham, 
03  Oa.  624,  that:  "When,  in  the  bankrupt 
court  an  exemption  is  granted  by  the  Judge 
or  register,  such  exemption  is  no  more  sub- 
ject to  levy  and  sale  than  If  it  had  been 
set  apart  by  the  ordinary  having  Jurisdiction 
thereof."  See  Collier  v.  Simpson,  74  Oa.-697; 
Broach  v.  Powell,  79  Ga.  79,  3  S.  B.  763; 
Barrett  t.  Durham,  80  Ga.  386,  5  S.  E.  102; 
Dozler  t.  Wilson,  tA  Ga.  808,  10  8.  B.  748; 
Brady  v.  Brady,  71  Ga.  71.  For  aught  that 
appears,  as  we  have  said,  the  Hen,  while  not 
affected  by  the  bankruptcy  proceeding,  could 
not  be  enforced  against  the  homestead  prop- 
erty. There  was  nothing  In  the  petition  for 
certiorari  showing  that  it  could  be;  hence  the 
petition  should  have  been  sanctioned,  and  the 
writ  issued,  and  on  the  facts  set  out  In  the 
record  the  Judgment  of  the  Justice  of  the 
peace  should  have  been  reversed. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  3^  absent  mx  me- 
count  of  sickness. 


(US  Oa.  722) 

SMITH  V.  ZAOHHT. 
(Supreme  Court  of  Georgia.    June  10,  1902.) 

BANKRUPTCY— LIEN— DISCHARGE. 
The  poiuts  made  and  insisted  on  In  this 
case  are  fullj  discussed  and  decided  adversely 
to  the  contentions  of  the  plaintiff  in  error  in  the 
case  of  I>vans  v.  Ronnsaville,  42  S.  EL  100. 
(Syllabus  by  the  CJoort) 

Error  from  city  court  of  La  Grange;   F. 
M.  Longley,  Judge. 


AptloB  by  J.  T.  Zacfary  ogatawt  J.  H, 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afl[irmed. 

E.  T.  Moon,  for  plaintiff  in  error.  B.  H. 
Hill  and  H.  A.  Hall,  for  defendant  in  error. 

LTTTLB,  J.  On  the  trial  of  certain  Is- 
sues arising  on  the  Interposition  of  an  affi- 
davit of  iUegallty  by  Smith  to  the  levy  of 
two  executions  in  favor  of  Zachry  on  certain 
land  as  the  property  of  Smith,  an  agreed 
statement  of  facts  to  the  following  effect 
was  submitted  by  the  parties:  In  October, 
1898,  Zachry  obtained  two  Judgments  against 
Smith  In  the  county  court  of  Troup  county, 
on  which  executions  were  Issued  and  levied 
on  80  acres  of  land  as  the  property  of  Smith 
on  November  12,  1898.  The  defendant  filed 
a  voluntary  petition  In  bankruptcy  on  No- 
vember 4,  1889.  The  plaintiff  did  not  appear 
In  the  bankrupt  court  nor  attempt  to  prove 
his  claim'  against  -the  defendant  Smith  was 
properly  discharged  as  a  bankrupt  on  Oc- 
tober 13,  1900.  The  affidavit  which  was  in- 
terposed by  Smith  was  based  on  two 
grounds:  "(1)  Because  the  executions  are 
barred,  having  been  killed  and  paid  by  de- 
ponent's discharge  in  bankruptcy  on  Octo- 
bet  13, 1900;  (2)  because  said  described  land 
levied  on  was  set  apart  to  deponent"  by  the 
trustee  in  bankruptcy  "as  a  homestead,"  and 
that  this  action  of  the  trustee  was  approved 
by  the  court  Subsequently  Smith,  by  leave 
of  the  court  struck  the  second  ground  con- 
tained in  his  affidavit  of  illegality,  and  on 
the  hearing  the  court  overruled  the  affida- 
vit of  illegality  on  the  remaining  ground,  and 
ordered  the  fl.  fa.  to  proceed.  To  this  judg- 
ment of  the  court  Smith  excepted,  and  as- 
signed the  same  as  error. 

We  affUm  the  Judgment  of  the  court  be- 
low. The  only  Issue  to  be  passed  upon  by  us 
is  whether  the  Judgments  obtained  by  Zach- 
ry more  than  a  year  before  Smith  was  ad- 
judicated a  bankrupt  lost  their  lien  on  the 
property  levied  on.  For  reasons  fully  set 
out  in  the  opinion  this  day  delivered  In  the 
case  of  Evans  v.  RounsavlIIe,  the  ruling  of 
the  trial  Judge  was  right,  and  his  Judgment 
is  affirmed.  All  the  Justices  concurring,  ex- 
cept LEWIS,  J.,  absent  on  account  of  aicfc- 
nesa. 


(U5  Ga.  7S0) 

RBED  ▼.  BQUITABLB  TRUST  OO. 

(Supreme  Court  of  Georgia.    June  11,  1902.) 

BANKRUPTCY— EFFECT  ON  PENDING  FORE- 
CLOSURE—DEMURRER— FAILURE  TO  ATTACH 
EXHIBITS— OBJECTIONS  TO  JURISDICTION. 

1.  The  filing  of  a  petition  lu  bankruptcy  by 
the  defeudant  in  a  proceeding  instituted  in  a 
state  court  to  establish  and  foreclose  a  special 
Hen  on  realty  which  was  created  more  than  four 
months  before  the  filing  of  such  petition  will 
not  affect  the  right  of  the  plaintiff  to  proceed 
with  the  foreclosure,  unless  he  proves  nls  de- 
mand against  the  defendant  in  the  bankrupt 
court. 

2.  Failure  to  attach  proper  exhibits  to  a  peti- 
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don  sbonid  be  met  hy  an  aiipropilate  and  time- 
ly demurrer. 

3.  The  question  of  a  coart's  jnrisdiction  to 
entertain  an  action  cannot  be  properly  raised 
by  presenting  objections  to  an  amendment  to 
the  plaintifiF'a  petition,  the  allowance  of  which 
wonid  make  no  change  in  the  atatus  of  the 
caae  with  respect  to  the  matter  of  jnriadiction. 

(Syllabna  by  the  Conrt) 

Brror  from  city  court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  the  Equitable  Trust  Company 
against  Mary  A.  Reed.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

T.  J.  Ripley,  for  plaintiff  In  error.  Green 
&  McKlnney,  for  defendant  in  orror. 

LUMPKIN,  P.  J.  The  Equitable  Trust 
Company  brought  in  the  city  court  of  Atlan- 
ta an  action  against  Mrs.  Mary  A.  Reed,  of 
Fulton  county,  to  recover  the  amount  due 
on  a  bond  the  payment  of  which  was  se- 
cured by  a  deed  to  land  situated  In  the 
county  of  Columbia.  The  plaintiff  prayed 
in  Its  petition  not  only  for  a  general  Judg- 
ment against  Mrs.  Reed,  but  also  that  its 
special  lien  upon  the  land  Just  mentioned 
be  set  np  and  established.  The  defendant 
relied  on  an  answer  in  which  the  tact  was 
recited  that  she  bad  filed  a  voluntary  pe- 
tition in  bankruptcy,  and  In  whlcb  she  pray- 
ed that  the  plaintiff's  action  be  stayed  until 
ber  discharge  In  bankruptcy  and  for  12 
months  thereafter.  This  prayer  was  express- 
ly based  upon  the  ground  that  the  plaintiff 
was  seeking  to  obtain  against  ber  a  general 
judgment  After  the  flUng  of  the  defend- 
ant's answer,  the  trust  company  offered  an 
amendment  striking  its  prayer  for  a  general 
Jndgmient,  and  the  Judge  thereupon  passed 
an  order  calling  upon  Mrs.  Reed  to  show 
cause  why  this  amendment  should  not  be 
allowed.  In  resisting  this  attempt  on  the 
part  of  the  plaintiff  to  amend  its  petition, 
she  Insisted:  (1)  That  although  It,  If  amend- 
ed as  proposed,  would  seek  only  a  foreclosure 
of  the  plaintltrs  lien,  there  should  neverthe- 
less be  a  stay  of  the  proceedings:  (2)  that 
"no  papers,  deeds,  are  attached  to  said  suit 
authorizing  a  special  Judgment  against  de- 
fendant;" and  (3)  that  the  plaintiff  was  not 
entitled  to'  a  special  judgment  foreclosing 
Its  lien,  because  the  city  court  of  Atlanta 
has  no  jurisdiction  to  foreclose  a  Hen  on 
land  lying  in  the  county  of  Columbia.  The 
amendment  was  allowed,  and  a  Judgment  In 
accord  with  the  prayer  thereof  was  rendered 
in  favor  of  the  plaintiff.  The  Hen  thus  fore- 
closed had  been  in  existence  a  much  longer 
time  than  four  months  before  the  filing  of 
tbe  defendant's  petition  In  bankruptcy,  and 
there  was  n,o  contention  that  the  plaintiff 
had  proved  its  demand  against  tbe  defend- 
ant in  the  bankrupt  court  Tbe  latter  made 
no  such  defense,  but  Is  bere  excepting  only, 
to  tbe  allowance  of  the  above-mentioned 
amendment  to  tbe  plaintiff's  petition,  and  to 
tbe  Judgment  which  necessarily  followed. 

1.  Tbe  first  of  the  objections  to  this  amend- 


ment was  not  well  tftken.  A  complete  an- 
swer to  the  point  thus  raised  Is  to  be  found 
in  the  decision  rendered  by  this  court  in 
Carter  v.  Bank,  109  Ga.  573,  35  S.  E.  61,  and 
Johnson  v.  Grocery  Co.,  112  Ga.  449,  37  S. 
E.  706.  See,  also,  Evans  v.  Roimsavllle,  116 
Go.  684.  42  B.  E.  100. 

2.  The  second  ground  of  objection  Is  also 
without  merit  If  the  defendant  had  desired 
to  call  upon  tbe  plaintiff  to  attach  to  its  pe- 
tition proper  exhibits,  she  should  have  done 
so  by  special  demurrer  to  the  petition  Itself. 

8.  Nor  la  the  remaining  objection  to  the 
allowance  of  the  amendment  good.  The 
plaintiff  was  not  seeking  by  amendment  to 
set  up  any  additional  fact  or  to  pray  for  any 
relief  not  sought  In  its  original  petition. 
The  proposed  amendment  amounted  to  nei- 
ther more  nor  less  than  a  voluntary  aban- 
donment of  the  plaintiff's  prayer  for  a  gen- 
eral judgment  and  an  election  on  Its  part  to 
proceed  only  for  an  establlsbment  of  its 
special  Ueo.  Tbe  question  whether  or  not 
the  dty  court  of  Atlanta  has  jurisdiction  to 
enforce  this  lien  ought  to  have  been  raised 
by  a  timely  demurrer,  or  by  a  motion  to  dis- 
miss the  plaintltrs  action  after  the  allow- 
ance of  its  amendment  whereby  it  dlsclalmv 
ed  any  right  to  a  general  judgment  or  by  a 
motion  to  arrest  the  final  judgment  rendered 
In  the  case. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  an  ac- 
count of  sickness. 


(64  S.  C.  254) 

MSrrZ  T.  ABNET  et  aL 

(Pnpreme  Conrt  of  South  Carolina.    Jnn*  19, 

1902.) 

ACTION   AQAINST  ATTORNETa— DSUAND. 

1.  Where  a  client  assigns  certain  choses  In 
action  to  his  attorneys,  thev  became,  as  to 
such  matters,  trustees  of  their  client,  and  the 
demand  on  the  attorneys  before  suit  to  re- 
cover the  same  was  unnecessary. 

Appeal  from  common  pleas  circuit  conrt  ot 
Richland  county. 

Action  by  Levi  Metz  against  B.  L.  Abney, 
Jno.  P.  Thomas,  and  J.  S.  Vemer.  From  or- 
der of  nonsuit  plaintiff  appeals.    Reversed. 

Wm.  H.  Lyles,  for  appellant.  P.  H.  Nel- 
son, Melton  &  Belser,  Andrew  Crawford,  B. 
W.  Sband,  and  J.  Q.  Marshall,  tat  appellees. 

POPE,  X  At  the  condnsion  of  plalnt:trs 
testimony  offered  at  tbe  trial  of  the  above- 
named  action  before  his  honor  Judge  Watts 
and  a  jury,  a  motion  for  nonsuit  was  made 
on  the  following  grounds:  "(1)  Because  it 
had  not  been  shown  that  these  defendants 
were  indebted  to  plaintiff,  or  had  received  for 
him  moneys  whlcb  th^  should  account  to 
him  for;  (2)  because  no  demand  by  plaintiff 
on  these  defendants  previous  to  action 
brought  had  been  proven."    Tbe  circuit  judge 
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passed  an  order  granting  tbe  nonsuit  From 
ttals  judgment  on  the  order  of  nonsuit  the 
plaintiff  now  appeals. 

We  tblnk  tbe  drcnlt  Judge  was  in  error. 
It  is  quite  true  tliat  a  demand  upon  attorneys 
by  their  dients  for  moneys  alleged  to  have 
been  collected  by  them  for  such  clients  be- 
fore suit  is  recognized  as  a  salutary  rule. 
We  think  there  was  some  testimony  here 
which  ought  to  have  gone  to  the  Jury,  even 
when  this  rule  is  upheld.  Certainly,  the  let- 
tern  of  the  defendants,  written  before  suit 
was  begun,  denied  that  they  owed  the  plaln- 
tifT  anything  (in  their  answer  they  practic- 
ally did  likewise).  These  letters  were  intro- 
duced by  the  plaintiff.  But,  apart  from  these 
matters,  it  occurs  to  us  that  under  the  agree- 
ment of  November,  18&4,  tbe  defendants,  as 
to  certain  choses  in  action  assigned  to  them 
by  the  plaintiff,  became  trustees  for  the 
plaintiff,  which,  in  our  Judgment,  relaxed  the 
severity  of  the  rule  as  to  demand  before  suit 
We  have  refrained  from  any  comment  upon 
the  facts  of  this  case  for  the  very  good  rea- 
son, as  It  appears  to  us,  that  a  new  trial 
must  be  ordered,  and  we  would  be  unwilling 
to  express  any  opinion  thereon  lest  It  might 
affect  the  new  trial. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  Is  here- 
by, reversed,  and  that  the  action  be  referred 
to  the  circuit  court  for  a  new  trial. 


(64  S.  C.  240 

BELL  T.  FLOYD. 

(Supreme  Court  of  South  Carolina.    Jane  19, 

1902.) 

BLANDER— PLBADINO— AMENDMENT— NBTW 
CAUSES  OP  ACTION. 

1.  Where,  in  an  action  for  slander,  defend- 
ant moved  to  amend  on  the  ground  that  there 
was  no  allegation  that  the  words  were  spoken 
or  published  by  the  defendant,  or  that  they  were 
spoken  of  the  plaintiff,  an  amendment  to  the 
complaint  making  it  more  definite  in  those  re- 
spects did  not  state  a  new  cause  of  action,  ob- 
jectionable because  made  after  the  bar  of  the 
statute  of  limitations. 

Appeal  from  common  pleas  circuit  court  of 

Spartanburg  county. 

Action  by  T.  J.  Bell  against  A.  G.  Floyd. 
From  an  order  sustaining  demurrer  to  the 
complaint  but  allowing  plaintiff  to  amend, 
defendant  appeals.    AfBrmed. 

Defendant  appeals  on  following  exception: 
"From  that  portion  of  the  order  allowing  the 
complaint  to  be  amended,  the  defendant  gave 
due  notice  of  appeal,  and  does  hereby  appeal 
to  this  court  on  the  following  ground,  as 
made  before  the  circuit  court  to  wit:  The 
demurrer  having  determined  that  the  com- 
plaint stated  no  cause  of  action  for  slander 
In  favor  of  tbe  plaintiff  against  tbe  defend- 
put  and  the  time  in  which. he  could  bring 
such  action  baving  expired,  his  honor  Judge 
Elugh  erred  lu  allowing  him  to  amend  such 

5  1.  e—  Limitation  ol  Aotloni,  ToL.  11,  CanL  Dig. 


a  complaint  by  alleging  a  cause  of  action 
which  had  never  been  stated." 

NichoUs  Sc  Jones,  for  appellant  H.  BL  De 
Pass,  for  appelleek 

POPE,  3.  When  this  action  was  called 
tat  trial,  the  defendant  Interposed  an  oral 
demurrer  to  the  complaint  alleging  that  it 
failed  to  state  a  cause  of  action.  Tbe  circuit 
Judge  sustained  the  demurrer  on  two 
grounds,  but  allowed  the  plaintiff  to  amend 
his  complaint  From  this  allowance  of 
amendment  the  defendant  appealed,  and  the 
plaintiff  gave  notice  that  If  the  court  could 
not  sustain  the  order  for  amendment  in. that 
event  he  would  ask  this  court  to  sustain  the 
complaint  on  the  ground  that  a  motion  by  de- 
fendant to  require  plaintiff  to  make  his  com- 
plaint more  d^nlte  and  certain,  and  not  tliat 
of  a  demurrer,  was  the  proper  remedy.  The 
complaint  was  as  follows,  omitting  caption: 
"The  plaintiff,  complaining  of  the  defendant 
alleges  that  on  the  2Sth  day  of  February, 
1899,  at  Spartanburg,  the  defendant  A.  O. 
Floyd,  in  the  presence  and  hearing  of  3.  B. 
Werts,  Charlie  Dearman,  J.  M.  Rudasall,  and 
a  number  of  other  persons,  did  falsely  and 
maliciously  slander  the  plaintiff,  T.  J.  Bell, 
that  your  father  was  a  tolerably  good  man, 
but  be  raised  a  set  of  rascals,  rogues,  and 
thieves,  and  they  will  steal,'  whereby  this 
plaintiff  was  injured  in  his  character  and 
reputation  to  his  damage  three  thousand  dol- 
lars. Wherefore  plaintiff  demands  Judgment 
against  the  defendant  A.  G.  Floyd,  for  three 
thousand  dollars  and  costs."  The  action  was 
begun  on  25th  of  February,  1899.  Its  trial 
was  postponed  by  reason  of  a  stroke  of  pa- 
ralysis of  defendant  In  August  1900.  It 
came  on  in  March,  1901.  The  demurrer  inter- 
posed by  defendant  on  the  ground  that  tlie 
compl.aint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  was  as  follows:  "(1) 
That  there  was  no  allegation  that  the  plain- 
tiff uttered  or  spoke  the  words  set  out  in  the 
complaint  (2)  That  there  was  no  allegation 
that  they  were  spoken  of  the  defendant." 
The  "case"  contains  the  following:  "The  pre- 
siding judge  sustained  the  demurrer  on  both 
points;  the  plaintiff  opposing  said  motion,  and 
noting  an  exception  that  the  proper  remedy 
was  by  motion  to  make  the  complaint  mora 
definite  and  certain,  and  not  by  demurrer.  The 
plaintiff  then  moved  to  be  allowed  to  amend 
his  complaint  The  defendant  opposed  his  mo- 
tion on  the  ground  that  the  demurrer  baving 
been  sustained  on  the  ground  that  no  cause  of 
action  for  slander  baving  been  stated  In  the 
complaint  and  the  two  years  baving  expired 
in  which  such  action  for  slander  could  be 
brought  the  court  could  not  permit  an  amend- 
ment to  such,  which  in  effect  allowed  plain- 
tiff to  bring  suit  for  said  words  more  than 
two  years  after  they  were  uttered.  If  they 
were  so  uttered.  The  circuit  Judge  overruled 
the  objection  and  passed  the  following  order: 
The  above  cause  .having  come  before   the 
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oonrt  for  trial,  tiie  defendant  Interposed  an 
oi-al  demurrer  to  the  complaint  on  the  gronnd 
(1)  that  there  Is  no  allegation  that  the  words 
were  spoken  or  pabllahed  by  the  defendant, 
and  <2)  that  they  are  not  alleged  to  have 
been  spoken  of  the  plaintiff.  It  appearing 
to  the  court  that  both  grounds  are  good,  It  Is 
hereby  ordered  that  the  demurrer  be,  and  is 
hereby,  sustained;  that  the  complaint  be 
amended  ao  as  to  show:  (1)  that  the  words 
were  spoken  and  published  by  the  defendant, 
and  (2)  that  they  were  spokm  of  the  plaintiff. 
And  It  iB  further  ordered  that  the  complaint 
BO  amended  be  served  on  the  defendant  or  hla 
counsel  within  twenty  days,  and  that  the 
defendant  have  twenty  days  after  the  date  of 
snch  service  within  which  to  answer  the 
amended  complaint,  If  he  aluUl  be  m  advls- 
ed.'" 

We  have  feacbed  tiie  conduaton  that  the 
order  of  the  circuit  judge  should  be  affirm- 
ed, thus  rendering  it  unnecessary  to  pass  up- 
on the  point  raised  by  the  appellant.  We 
would  remark  that  the  matter  of  amendment 
of  pleadings  is  very  wisely  confided  to  the 
discretion  of  the  circuit  judge.  In  the  case 
at  bar  a  little  mare  deflnlteness— «  little  more 
certainty  in  the  allegations  of  fact  in  the 
complaint— Is  all  that  is  needed  to  give  a  well- 
roonded  cause  of  actlob,  so  far  as  the  plead- 
ings are  concerned.  The  circuit  Judge  has 
provided  in  his  order  for  these  amendmoits 
to  the  complaint.  It  la  not  a  case  where  a 
new  cause  of  action  is  set  forth  after  the 
statute  of  limitatlonB  is  a  bar. 

It  is  the  Judgment  of  the  court  that  the 
Judgment  of  the  circuit  be  affirmed,  and  that, 
after  the  remittitur  from  this  court  reaches 
the  circuit  court,  flien  the  plaintiff  shall 
amend  his  comidalnt,  and  that  20  days  after 
such  amended  complaint  is  served  on  defend- 
ant or  his  counsel  the  defendant  shall  answer 
the  complaint,  if  h»  shall  be  ao  advised. 


(64  B.  C.  SU 

COPBLAND   T.    COPBTLiAND, 

(Supreme  Court  of  South  Carolina.     June  19, 

1S02.) 

ACTION  ON   NOTS— BVIDENCB-CONVBRSATION 
— NBW  TRIAL. 

1.  In  an  action  on  a  note,  defendant  alleged 
that  his  signature  was  a  mistake,  and  was 
intended  to  be  pnt  on  another  note,  sigrned  on 
the  same  date.  Beld,  that  the  other  note  was 
competent  evidence  on  behalf  of  the  defendant. 

2.  A  conversation  by  the  parties  to  the  note, 
having  direct  reference  to  It,  Is  admissible  in 
evidence. 

8.  l%e  snpreme  conrt  will  not  interfere  on 
appeal   with   the   refusal   of   a   trial    court   to 

friuit  a  new  trial  for  insufflciency  of  the  evi- 
eace. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  Klugh,  Judge. 

Action  by  J.  W.  Copeland  against  David 
T.  Copeland.  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

N.  B  Dial,  for  appellant  W.  B.  Blcb^, 
for  appellee. 


POPB,  J.  The  object  of  plaintiff's  action 
was  to  collect  from  defendant  a  note  for 
$839.50,  dated  17th  February,  1885.,  This 
action  was  commenced  on  tlie  13th  Decem- 
ber, 1900.  The  note  was  credited  on  the  back 
thereof  with  a  credit  in  these  words:  "$160. 
Paid  on  the  within  note  December  18th, 
•1884,  one  hundred  and  fifty  dollars.  D.  T. 
Copeland.  Witnessed:  H.  D.  Henry."  The 
defendant  denied  the  whole  complaint  He 
further  alleged  that,  If  he  ever  signed  the 
note,  his  signature  was  obtained  by  fraud 
on  the  part  of  the  plaintiff,  by  representing 
to  the  defendant  that  said  note  was  some 
other  paper,  which  representation  was  false, 
and  defendant  received  no  consideration 
therefor.  He  further  alleged  that,  if  his  sig- 
nature was  obtained  to  said  note,  the  same 
waa  procured  by  fraud  in  representing  to  the 
defendant  that  said  note  was  one  of  two  notes 
for  $832.46,  bearing  date  February  17,  1885. 
He  further  alleged  that,  if  bis  signature  was 
procured  to  the  note  sued  on,  it  was  a  mis- 
take. He  further  alleged  that,  If  be  signed 
the  receipt  for  $150  on  back  of  note  sued 
on,  it  was  by  mistake;  be  intended  to  have 
such  credit  applied  to  one  of  two  notes,  each 
for  $832.46,  given  on  the  17th  February,  1885. 
and  which  said  note  represented  and  covered 
every  cent  of  defendant's  indebtedness  to  the 
firm  of  J.  W.  Copeland  &  Co.  on  that  date, 
who  were  the  assignors  of  the  plaintiff.  De- 
fendant pleads  the  statute  of  limitations, 
etc.  The  Issues  came  on  for  trial  before 
Judge  Klugh  and  a  Jury.  Verdict  was  for 
the  defendant  Motion  for  new  trial  on  min- 
utes of  the  court  was  .refused.  The  plaintiff 
appealed,  after  entry  of  Judgment  on  the 
following  grounds,  to  wit:  "(1)  Because  the 
circuit  Judge  erred  in  not  sustaining  plaintiff's 
objection  to  the  introduction  of  other  notes 
and  papers  than  the  ones  sued  on,  on  the 
grounds  tliat  they  were  tarrelevant  (2)  Be- 
cause he  erred  in  not  sustaining  plaintiff's 
objection  to  ttie  testimony  as  to  the  Vance 
note  on  the  grounds  the  same  was  Irrelevant 
(8)  Because  he  erred  in  charging  defendant's 
third  request  to  wit  'If  defendant  intended 
the  credit  to  go  on  another  note,  then  It 
should  not  go  thereon,'  etc.  (4)  Because  he 
erred  in  not  setting  the  verdict  aside  and 
granting  a  new  trial  on  the  grounds  there 
was  no  evidence  to  support  the  verdict  and 
that  the.  same  was  manifestly  against  the 

.  law  of  the  case  and  the  evidence.  Inasmuch 
as  defendant  admitted  the  execution  of  the 
note  and  the  payment  on  the  same,  and  offer- 
ed no  evidence  nor  assigned  no  reason  to 
defeat  the  payment  of  the  same."  We  will 
pass  upon  these  grounds  of  appeal  in  their 
order: 

1.  We  cannot  sustain  this  ground.  It  Is 
very  general.  Still,  an  examination  of  the 
"case  for  appeal"  shows  that  defendant,  in 

his  answer,  sets  up  the  execution  by  him  of 
two  promissory  notes,  each  for  $832.46,  on 

the  17th  of  February,  1886,  wliich  was  the 

very  day  the  note  sued  on  was  allsged  to 
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bare  been  signed.  Hla  ground  of  defense,  In 
part,  was  that  all  bis  signatures  to  papers 
on  that  day  was  confined  to  these  two  notea, 
each  for  $832.46.  These  notes  were  compe- 
tent evidence  as  to  issues  raised  by  the 
pleadings.  This  ground  of  appeal  la  dis- 
missed. 

2.  When  the  plaintiff  was  on  the  standi 
be  was  interrogated  as  to  certain  dedara- 
tlons  made  by  him  to  and  in  the  presence  of 
Capt  Hale.  The  Vance  note  was  referred  to 
in  that  conversation,  and,  while  the  Vance 
note  was  referred  to  on  the  examination  of 
the  witnesses  as  to  plaintiff's  declarations, 
the  note  Itself  was  not  introduced  in  evi- 
dence, 'nils  conversation  had  direct  refer- 
ence to  the  note  sned  on.  There  was  no  error 
here. 

'  3.  This  ground  of  appeal  is  very  indefinite. 
The  words  "et  cetera"  scarcely  find  a  place 
in  an  exception,  when  properly  framed.  The 
circuit  Judge  did  not  charge  defendant's 
third  request  as  it  was  represented.  The  cir- 
cuit judge.  In  passing  on  this  request  before 
the  Jury,  was  exceedingly  careful  to  say: 
"I  charge  yon  that,  subject  to  the  Instruc- 
tions I  have  already  g^iven  you  In  reference  to 
the  matter  of  false  representation  or  fraud 
and  mistake."  In  a  careful  charg^e  on  these 
matters  the  circuit  Judge  had  at  length  fully 
^plained  them  to  the  Jury. 

4.  The  circuit  Judge  had  heard  all  the  tes- 
timony. If  the  testimony  satisfied  him  that 
the  issues  of  fact  were  fully  and  squarely 
put  before  the  Jury,  he  did  right  not  to  In- 
terfere, unless 'he  was  dissatisfied  with  its 
sufficiency.  This  court  never  interferes  on 
appeal  with  the  exercise  of  this  delicate  duty 
by  the  circuit  Judge.  This  ground  of  appeal 
cannot  be  sustained. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  it  Is, 
affirmed. 

GARY,  A.  J.,  and  JONKS,  J.,  concur  in  re- 
sult 


(64  S.  C.  296) 

HELLAMS  et  aL  T.  PRIOB. 
(Soprem*  Conft  of  South  Carolina.    Jnns  21, 
1902.) 
LAOHSS— WHAT  COKS'ITIUTUS— bXuu  SB. 
1.  Where  the  delay  of  plaintiff  to  enforce  an 
obligation  was  dne  maiiily  to  the  defendant's 
repeated  and  urgent  appeals  for  time,  and  to 
his   inability   to   meet   his   obligation,    plajntiS 
will  not  be  prejudiced  io  equity  because  tie  has 
yielded  to  aefendant's  request  for  delay,   and 
has  not  pressed  him  while  io  embarrassed  cir- 
cumstances. 

Appeal  from  common  pleas  circuit  court 
of  Lanrens  county;   Benet,  Judge. 

Foredosore  by  Hellams  ft  Gray  against 
H.  G.  Prior.  John  W..  Carlisle,  as  executor 
of  Simpson  Bobo,  Intervened  by  petition,  and 
was  made  a  party  defendant,  and  In  his  an- 
swer sets  up  an  equitable  mortgage  against 

t  L  8w  avoir,  VOL  U.  CeaL  Dlr  i  m. 


the  lands  In  question,  his  testator  being  the 
assignee  of  E.  M.  Cooper,  who  sold  the  land 
originally  to  Prior,  and  who  had  given  hbn 
bond  for  title.  At  Instance  of  Carlisle,  a- 
ecutor,  the  heirs  at  law  of  Ooopw  were  also 
made  parties  defendant  Decree  for  plain- 
tiff,  and  defendant  Prior  appeals.    Affirmed. 

The  following  Is  the  circuit  decree:  "On 
January  1,  1878,  E.  M.  Goop«'  sold  the  de- 
fendant Prior  the  lands  described  In  the  com- 
plaint, which  was  part  of  a  tract  of  400 
acres  conveyed  to  him  by  J.  B.  Gray  by  deed 
dated  December  10,  1809.  He  gave  Prior 
his  bond  for  titles  on  payment  of  the  pur- 
chase money,  for  which  he  took  Prior's  notes. 
Under  this  contract  Prior  went  into  the 
possession  of  the  land,  and  has  since  remain- 
ed in  possession.  On  March  17, 1875,  Cooper 
assigned  Prior's  notes  to  S.  Bobo,  and  in- 
dorsed npon  Gray's  deed  to  him  the  follow- 
ing: 'For  value  received,  I  assign  to  8. 
Bobo,  or  his  assigns,  256  acres  of  the  within 
tract  of  land,  the  balance  having  been  con- 
veyed to  B.  Patterson.  I  have  given  my 
bond  to  S.  T.  Prior  and  H.  O.  Prior  for  titles 
to  the  remainder  when  they  pay  the  balance 
of  $1,447.85,  and  ten  per  cent  interest  there- 
on; and  if  the  same  is  paid  by  the  25th  of 
December,  then  they  are  to  have  titles  to 
the  land;  otherwise,  the  land  is  the  property 
of  S.  Bobo  or  his  assigns.  Witness  my  hand 
and  seal,  March  17th,  1875.  [Signed]  D.  M. 
Cooper.  [L.  S.]  Attest:  Mark  Cooper.'  On 
December  12th,  1SS3,  Prior  gave  Bobo  his 
obligation,  of  which  the  following  Is  a  copy; 
'$770.  By  the  4th  of  November  next  I  prom- 
ise to  pay  Simpson  Bobo,  or  order,  $770,  vrltb 
interest  at  ten  per  cent  from  4th  of  Novem- 
ber last  balance  for  the  land  whereon  I 
live,  containing  170  acres,  more  or  less.  Now, 
If  I  fail  to  pay  the  above  amount  when  due, 
I  am  to  pay  rent  for  the  next  year,  1884,  one- 
third  of  all  that  is  made  on  the  premises;  and 
give  possession  on  demand.  Value  received. 
December  12th,  1883.  [Signed]  H.  G.  Prior. 
[L.  S.]'  Between  the  date  of  Cooper's  as- 
signment and  Prior's  obligation  above,  there 
were  frequent  negotiations  between  Priiw 
and  Bobo  relative  to  the  land,  but  It  will  not 
be  necessary  to  notice  them  in  detail.  On 
January  16,  1884,  Prior  gave  the  note  and 
mortgage  set  out  in  the  complaint  The 
heirs  of  Cooper  admit  in  their  answer  that 
their  ancestor  Intended  by  the  indorsement 
on  his  deed  from  Gray  to  convey  to  said 
Bobo  the  title  to  said  land  and  notes,  and 
that  he  did  thereby  snbrogate  him  to  all  his 
rights  and  equities  therein,  and  they  dis- 
claim any  Interest  In  the  premises.  There 
is  no  issue  between  the  plaintiffs  and  the 
defendant  Carlisle.  Plaintiffs'  attorney  con- 
cedes in  his  argument  that  claiming  under 
Prior,  their  rights  depend  upon  his. 

"Prior's  defense  to  the  claim  of  plaintiffs 
Is  that  It  has  been  paid.  The  burden  of 
proof  1^  upon  him  to  establish  this  defense. 
The  testimony  on  this  issue  was  taken  be- 
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fore  me  In  open  court  It  was  very  In- 
definite and  unsatisfactory,  and  In  some  par- 
ticulars self-contradlctory,  while  In  others  It 
was  Inconsistent  with  tbe  nndispnted  facts 
and  drcnmstances.  It  does  not  satisfy  me 
that  the  plaintiffs'  debt  has  been  paid. 
Against  the  claim  of  tbe  defendant  Carlisle^ 
the  defendant  prior  pleads  want  of  consider- 
ation, .  payment,  presumption  of  payment 
from  lapse  of  time,  adverse  possession,  the 
statute  of  limitations,  and  laches  of  Bobo 
and  of  his  executor.  On  this  branch  of  the 
case  counsel  for  both  parties  agreed,  at  tbe 
hearing,  to  admit  as  evidence  in  this  case  all 
the  relevant  and  competent  testimony,  oral 
and  docomentary,  set  out  In  tbe  printed 
brief,  up<m  which  the  appeal  was  heard 
by  the  supreme  court  in  the  ejectment  pro- 
ceedings begun  In  1896,  by  the  defendant 
Carlisle,  against  the  defendant  Prior.  Lach- 
es was  the  defense  chiefly  relied  npon  In  the 
ailment  In  18  Am.  &  Bng.  Bnc.  Law  (2d 
Ed.)  at  page  97,  laches  is  defined  as  fol- 
lows: 'Laches  is  such  neglect  or  omission 
to  assert  a  right  as,  taken  In  conjunction 
with  lapse  of  time,  more  or  less  great,  and 
other  circumstances  causing  prejudice  to 
the  adverse  party,  operates  as  a  bar  In  a 
court  of  equity.'  On  page  101,  the  same  an- 
thority  says:  'It  has  been  held  that  so  long 
as  the  relative  poeltions  of  the  parties  are 
not  altered  to  the  defendant's  prejudice,  de- 
lay is  of  very  little  consequence.'  From  the 
foregoing,  it  will  be  seen  that  something 
more  than  mere  lapse  of  time  is  Implied  in 
the  term  'laches.'  Ordinarily,  there  must  be 
'other  circumstances  causing  prejudice  to 
an  adverse  party,'  which  would  make  it  in- 
equitable to  grant  the  relief  prayed  for.  The 
evidence  In  this  case  does  not  disclose  any 
such  circumstances.  On  the  contrary.  It 
shows  that  the  delay  complained  of  was  due 
mainly  to  the  defendant  Prior's  repeated  and 
urgent  appeals  for  more  time  in  which  to 
pay  for  his  place,  and  to  his  inability  to  meet 
his  obligations.  Time  Is  frequently  of  great 
advantage  to  a  debtor,  and  an  Indulgent 
creditor  will  not  be  prejudiced  In  equity 
because  he  has  yielded  to  his  debtor's  re- 
quest for  delay,  and  has  not  pressed  him 
while  In  embarrassed  circumstances.  In  18 
Am.  &  Eng.  Enc.  I^w  (2d  Ed.)  p.  Ill,  It  to 
said:  'Where  positive  evidence  exists  whlcb 
proves  that  the  defendant  has  all  along  rec- 
ognized the  plaintiff's  rights,  delay  on  the 
part  of  the  plaintiff  In  bringing  the  suit  will 
be  excused.  When  the  plalntUTs  delay  has 
taken  place  in  pursuance  of  an  agreement 
with  tbe  defendant  that  the  latter  will  not 
take  advantage  of  it  or  under  such  circum- 
stances as  t<>  show  an  acquiescence  therein 
by  the  defendant  no  laches  can  be  imputed 
to  the  plaintiff  for  his  failure  sooner  to  com- 
mence the  suit  A  party  cannot  take  ad- 
vantage of  the  delay  he  has  himself  caused 
or  to  which  he  has  contributed.'  In  this 
case.  Prior  both  sought  and  acquiesced  in 
tbe  delay.    In  his  argument  with  Bobo  and 


In  his  letters  to  him,  Prior  always  acknowl- 
edged himself  debtor  to  Bobo  for  the  land, 
and  In  several  of  them  he  agreed  to  be  his 
tenant  By  his  obligation  of  December  12th, 
1883,  the  defendant  waived  all  hiches  prior 
to  that  time,  if  there  had  been  any.  That  ob- 
ligation was  not  due  until  4th  of  November, 
1881,  and,  by  Its  terms.  If  he  failed  to  pay 
the  amount  when  due,  he  had  the  right  to 
remain  on  the  land  the  year  following  (1885), 
as  tenant  to'  Bobo.  According  to  bis  own 
testimony,  he  made  a  very  short  crop  In 
1 884,— not  enough  to  pay  tbe  lien  on  it  for 
supplies,  for  whlcb  purpose  It  was  all  turn- 
ed over  to  the  plaintiffs.  After  the  death  of 
Bobo,  In  December,  1885,  the  defendant  Car- 
lisle wrote  Prior  several  letters  pressing 
him  for  a  settlement  In  his  answers,  two 
of  which  are  in  evidence.  Prior  excuses  his 
failure  to  pay  on  account  of  short  crops,  and 
in  his  letter  of  March  14th,  1887,  he  says: 
'I  did  not  make  enough  to  pay  my  last  year's 
furnishing  bill.  Crops  were  a  complete  fail- 
ure. Hoping  yon  will  bear  with  us,  and  I 
will  do  all  In  my  power  to  make  a  full  pay- 
mient  this  falL'  Surely  the  debtor  should 
not  be  heard  to  complain  of  his  creditors' 
delay  in  response  to  such  an  appeal,  made 
under  such  circumstances.  After  failing  in 
repeated  efforts  by  correspondence  to  get 
Prior  to  a  settlement  the  defendant  Car- 
lisle, about  1880  or  1891,  went  to  his  home  In 
Laiu-ens  county  to  see  him  and  have  some 
definite  understanding  with  him  about  tbe 
matter.  He  claimed  that  be  was  entitled  to 
some  credits,  but  that  his  papers  were  at 
his  house,  he  being  at  the  time  in  the  farm, 
some  distiance  from  the  house.  Mr.  Carlisle 
agreed  to  give  him  credit  for  all  payments 
made  since  the  date  of  the  note,  and  he  was 
to  take  his  papers  and  receipts  to  Spartan- 
burg, and  make  a  settlement  but  failed  to 
do  so.  Finally,  tbe  defendant  Carlisle,  on 
November  15th,  1895,  gave  Prior  notice  to 
quit  under  the  supposition  that  he  was  a 
tenant  by  the  terms  of  the  contract  of  De- 
cember 12th,  1883.  Upon  his  refusal  to 
obey  this  notice,  the  ejectment  proceedings 
before  referred  to  were  begun  on  March  23d, 
1896.  Tbe  magistrate  Issued  a  writ  of  eject- 
ment which  was  affirmed  by  the  circuit  court 
on  appeal,  but  on  appeal  to  the  supreme 
court  the  whole  proceeding  was  dismissed 
for  want  of  Jurisdiction.  48  S.  C.  183,  26 
8.  B.  244.  By  this  litigation  the  matter  was 
kept  in  the  courts  until  the  spring  of  1897. 
In  August  of  that  year,  this  action  was  be- 
gun, and  the  defendant  Carlisle  intervened 
for  the  purpose  of  asserting  his  rights.  The 
delay,  which  might  otherwise  constitute 
laches,  may  be  explained  or  excused  by 
showing  that  it  was  caused  by  an  effort  to 
settle  without  resort  to  law  or  by  litigation, 
In  which  the  matter  at  issue  was  Involved. 
18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  110-112. 
The  foregoing  and  other  faets  and  circum- 
stances, which  we  need  not  detail,  sufficient- 
ly and  satisfactorily  explain  and  excuse  the 
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delay,  and  the  defense  of  laches  must  be 
overruled. 

"The  defenses  of  want  of  consldwatlon 
and  payment  are  not  sustained  by  the  evi- 
dence, and  the  others  ber^nbefore  mention- 
ed cannot  avail  the  defendant  Blackwell 
V.  Ryan,  21  S,  O.  112." 

W.  H.  Martin,  for  appellant  P.  P.  Mo* 
Gowan,  for  appellees  Hellams  &  Oray.  By- 
drick  &  Wilson,  for  other  appellees. 

GARY,  A.  J.  The  facta  of  this  case  are  set 
forth  in  the  decree  of  his  honor,  the  circuit 
judge,  which  will  be  reported.  The  reasons 
assigned  by  the  circuit  Judge  and  the  au- 
thorities cited  by  him  are  satisfactory  to 
this  court  In  disposing  of  the  questions  pre- 
sented by  tbe  pleadings. 

It  Is  the  judgment  of  this  court  that  tba 
judgment  of  the  circuit  court  be  afflrmed. 


(64  S.  C.  249) 

STATE]  T.  GABBBTT. 

(Supreme  Court  of  South  Carolina.    June  19, 

1902.) 

TORT— DRAWIKG— CONSTITUTIONAL  UlW-flPB- 
CIAL  ACT. 

The  acts  under  which  the  grand  and  petit 
Jurors  for  the  February  term  of  1901  of  the 
sessions  court  for  Laurens  county  were  drawn 
were  unconstitutional,  as  in  Tiolation  of  artlda 
8,  (  34,  snbd.  8^  providine  that  the  geueral  as- 
sembly shall  not  enact  local  or  special  laws 
for  the  summoning  of  grand  or  petit  Jurors. 

'  Appeal  from  general  sessions  circnlt  court 
of  Laurens  county. 

Manning  F.  Garrett  was  convicted  of  en- 
tering a  house  with  Intent  to  commit  a  crlme^ 
and  appeals.    Reversed. 

Babb  &  Knlgbt  for  appellant  Solicitor  T. 
S.  Sease  and  Ferguson  ft  Featherstone,  for 
the  State. 

POPHi,  J.  Indictment  against  defendant 
for  larceny  and  entering  house  without  break- 
ing, with  Intent  to  commit  a  crime,  at  the 
February  term,  1W)1,  of  the  court  of  general 
sessions  for  Laurens  county,  S.  C,  was  found 
by  grand  jury.  Defendant  moved  to  quash 
indictment  on  the  ground  that  the  grand 
Jury  which  found  "true  bill"  was  not  a  legal 
grand  Jury,  as  the  law  authorizing  the  same 
was  unconstitutional  and  void,  so  far  as 
Laurens  county  is  concerned,  because  at  vari- 
ance with  tbe  provisions  of  subdivision  8  of 
section  S4  of  article  3,  of  the  constltntlon  of 
this  state.  Motion  was  denied.  Trial  result- 
ed in  verdict  of  guilty,  and  sentence  was  pro- 
nounced. The  defendant  before  sentence, 
moved  In  arrest  of  Judgment  on  the  same 
ground  submitted  to  quash  grand  Jury.  Mo- 
tion was  refused. 

The  defendant  appeals  from  judgment  on 
the  grounds  of  error  of  circuit  judge  in  refus- 
ing to  quash  indictment  and  also  In  arrest 
of  judgment  Tbe  appeal  must  be  sustained. 
The  case  Is  ruled  by  State  v.  Queen,  62  S. 


C.  247,  40  S.  EL  S63,  and  other  eases  deciding 
snch  Jury  laws  nnconsUtutionaL 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  revosed, 
and  a  new  trial  ordered. 


C64  S.  C.  301) 

DUNCAN  et  al.  v.  RICHARDSON. 

(Supreme  Court  of  South  CaroUua.    June  21, 

1002.) 

ACTION  ON  NOTB— DBrBNSSa. 
Where  the  maker  of  a  note  Is  allowed  by 
the  assignee  thereof,  at  the  time  of  the  assign- 
ment a  certain  amonut,  which  he  claimed 
agaiust  it,  he  is  estopped,  after  the  assignment, 
from  setting  up  fauore  of  consideration  and 
a   counterclaim. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Watts,  Judge. 

Action  by  Duncan  ft  Tompkins  against  D. 
M.  Richardson.  Judgment  for  plalntlUs,  and 
defendant  appeals.    Affirmed. 

The  following  Is  tbe  complaint: 

"The  plaintlfTs,  complaining  of  the  defend- 
ant allege: 

"First  That  John  T.  Duncan  and  Frank 
O.  Tomidclns  now  are,  and  were  at  the 
times  hereinafter  mentioned,  copartners  do- 
ing business  under  the  name  of  Dnncan  & 
Tompkins. 

"Second.  That  heretofore  the  defendant  ex- 
ecuted and  delivered  to  R.  E.  Burriss  a 
promissory  note,  a  copy  of  which  Is  as  fol- 
lows: '$476.  Columbia,  S.  C,  February  8th, 
1900.  On  November  1st  after  date,  I  prom- 
ise to  pay  to  the  order  of  B.  B.  Burriss  four 
hundred  and  seventy-flve  dollars.  Value  re- 
ceived. Payable  at  Farmers'  and  Mechanics' 
Bank,  Columbia,  S.  C.  If  not  paid  at  ma- 
turity, to  beer  interest  thereafter  at  the  rate 
of  eight  per  cent  per  annum.  D.  M.  Rich- 
ardson. [SeaL]  Witness:  Wm.  T.  Aycock.' 
Back  of  note:  'B.  B.  Burriss.  Without  re- 
course. John  T.  Duncan.  May  8th.  Cr.  by 
rent  account  $30.00.'  10  cents  revenue 
stamps  attached  and  canceled. 

"Third.  That  thereafter,  and  before  its  ma- 
turity, on  or  about  the  9th  day  of  April, 
A.  D.  1900,  the  said  B.  E.  Burriss,  the  payee 
of  said  note,  sold,  Indorsed,  and  delivered  the 
said  note  to  the  plaintiffs  herein  for  valuable 
consideration. 

"Fourth.  That  said  note  at  maturity  was 
duly  presented  to  defendant  maker  fw  pay- 
ment and  payment  refused. 

"Fifth.  That  the  plaintiffs  herein  agreed 
previously  to  the  maturity  to  allow  the  de- 
fendant a  credit  of  $80  for  equities  claimed 
by  him  against  said  note,  and  that  no  other 
payment  or  credit  has  ever  been  made  there- 
on. 

"Sixth.  That  said  note  was  given  for  the 
purchase  of  one-half  Interest  In  the  copart- 
nership stock,  business,  and  assets  of  J.  H. 
Berry  and  R.  E.  Burriss,  doing  business  nn- 
der  tlie  firm  name  of  Berry  &  Burriss,  In 
Columbia,  S.  C^  and  that  said  stock,  business. 
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and  assets,  tj  reaaon  of  said  saleo,  are  now 
owned  In  copartnership  by  the  defendant,  D. 
M.  Blctaardson,  and  the  said  J.  H.  Berry, 
onder  the  firm  name  of  Berry  &  Richardson, 
In  Ciolumbla,  8.  C. 

"Wherefore  plaintiffs  pray  Judgment 
against  the  defendant:  (1)  For  $44S,  with  In- 
terest at  eight  per  cent  from  November  1,  A. 
D.  1900,  and  for  the  costs  of  this  action. 
(^  That  the  conrt  certify  on  the  process  to 
be  Issoed  tat  the  satisfaction  of  this  Judg- 
ment that  the  same  la  lasned  for  the  pnrcluuM 
money  only  of  a  one-half  Interest  In  the  co- 
partnership stock,  business,  and  assets  of 
the  said  firm  of  Berry  &  Richardson,  in 
Columbia,  S.  C." 

The  defendant  served  the  following  an- 


rrhe  defoidant  above  named,  answering 
Uie  complaint  herein,  says: 

"For  a  first  defense: 

"a)  That  he  admits  the  tmlh  of  the  al- 
legations contained  in  paragraphs  1,  2,  6, 
and  6  of  ths  complaint 

"(2)  That  he  has  not  sufficient  Information 
to  form  a  belief  as  to  the  allegations  con- 
tained in  paragraph  S  of  the  complaint 

"(3)  That  as  to  paragraph  4  of  the  com- 
plaint defendant  admits  that  the  note  there- 
in referred  to  was  pteeented  to  him  for  pay- 
ment and  refusal  of  the  same,  but  denies 
tbat  the  said  note  has  matured  or  become  due 
and  payable. 

"(4)  That  at  the  time  when  the  note  men- 
tioned in  the  complaint  was  executed,  it  was 
understood  and  agreed  by  and  between  the 
parties  thereto  that  there  should  be  no  lia- 
bility on  the  same  In  case  the  maker  thereof, 
the  defendant  herein,  found  himself  unable 
to  realize  sufficient  money  out  of  the  business 
and  its  assets,  mentioned  in  the  complaint 
with  which  to  meet  the .  said  note  when  it 
fell  due:  such  agreement  being  part  of  the 
contract  regarding  sncb  note. 

"dS)  That  the  defendant  has  been  unable 
to  realize  out  of  the  said  business  and  Its 
assets  sufficient  money  with  which  to  meet 
said  note  at  its  expressed  maturity,  although 
he  has  carefully  conducted  said  business  from 
the  time  of  his  purchase,  as  alleged  In  the 
complaint  to  the  present  and  has  expressed 
readiness  and  has  offered  to  render  to  the 
plaintiffs  an  accounting  of  all  the  business 
since  the  same  has  been  in  his  hands,  In  or- 
der to  establish  that  under  the  understand- 
ing and  agreement  aforesaid  the  liability  on 
the  said  note  Iiaa  not  yet  accrued,  but  said 
sffer  was  and  Is  by  them  refused. 

"For  a  second  defense,  and  by  way  of 
counterclaim: 

"a)  That  he  admits  the  truth  of  the  al- 
legations contained  In  paragraphs  1,  2,  B, 
and  6  of  the  complaint 

"(2)  That  he  has  not  sufficient  Information 
to  form  a  belief  as  to  the  allegations  con- 
tained in  paragraph  8  of  the  complaint 

"9)  That  as  to  paragraph  4  of  the  com- 
plaint, defendant  admits  that  the  note  therein 


referred  to  was  presented  to  him  for  pay- 
ment, and  refusal  of  the  same,  but  denies 
that  the  said  note  has  matured  or  become,  due 
and  payable. 

"(4)  That  the  sum  agreed  to  be  paid  by 
the  note  mentioned  in  the  complaint  was 
the  amount  agreed  to  be  paid  by  the  de- 
fendant to  B.  B.  Buniss  for  the  Interest  own- 
ed at  the  time  of  the  execution  of  the  said 
note  by  the  said  R.  B.  Burrlss  in  the  business 
and  assets  of  the  firm  of  the  said  Berry 
&  Burrlss,  and  that  the  said  note  was  based 
on  the  agreement  to  buy  said  Interest;  and 
was  conditioned  on  the  accuracy  and  truth- 
fulness of  the  statement  of  the  condition  of 
the  said  business  rendered  to  the  defendant ' 
by  the  said  Berry  &  Burrlss. 

"(B)  That  the  statement  referred  to  has 
been  since  found  to  be  in  many  respects  er- 
roneous and  faulty,  and  totally  untrust- 
worthy, as  a  statement  of  the  condition  of 
the  business. 

"(6)  That  the  defendant  in  purchasing  the 
said  interest  of  B.  B.  Burrlss,  assumed  all 
debts  of  the  firm  of  Berry  &  Burrlss,  as  rep- 
resented by  the  alleged  statement  above  re- 
ferred to,  and  that  in  consequence  thereof, 
and  of  the  errors  and  mistakes  In  said  state- 
ment contained,  he  has  paid  out  of  Us  own 
funds  numerous  and  large  debts  of  the  firin, 
outstanding  when  said  statement  was  pre- 
sented to  him,  of  which  he  was  not  Inform- 
ed by  said  statement  nor  In  any  other  way 
at  the  time  said  note  was  executed,  to  an 
aggregate  amount  much  greater  than  the 
sum  promised  to  be  paid  by  the  note  afore- 
said. 

"(7)  That  the  defendant  has  expressed  a  . 
desire  and  offered  to  account  to  the  plaintiffs,  ' 
in  order  to  establish  that  he  has  paid  out  of 
his  own  funds  sums  largely  in  excess  of  the 
amount  agreed  to  be  paid  by  said  note,  but 
that  the  plaintiffs  have  refused  and  do  refuse 
to  go  Into  the  accounting  and  statement  thus 
offered. 

"Wherefore  defendant  demands  Judgment 
that  an  accounting  be  had  of  the  matters  al- 
leged In  this  answer,  and  that  the  complaint 
herein  be  dismissed,  for  the  costs  of  this  ac- 
tion, and  for  such  other  and  further  relief  as 
may  be  Just  and  expedient" 

At  the  trial  plaintiff  demurred  as  follows: 

"The  plaintiff  herein  demurs  to  the  answer 
of  defendant  In  that  It  appears  on  the  face 
thereof  that  It  does  not  in  either  the  first  or 
second  defense,  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim.    In  that: 

"(1)  As  to  the  first  defense:  The  special 
defense  set  up  In  paragraphs  8,  4,  and  5  con- 
tradicts and  varies  the  terms  of  the  written 
instrument  sued  on  in  the  complaint  and 
admitted  in  the  said  defense. 

"(2)  The  alleged  agreement  as  set  out  In 
said  defense  was  ndt  to  be  performed  within 
a  year,— -nor  is  it  alleged  that  there  was  any 
memorandum  of  the  same  signed  by  either 
party  thereto,— and,  as  sucli,  was  In  viola- 
tion of  thd  statutes  of  fraoda. 


Digitized  by 


Google 


110 


42  SOUTHBASTBRN  RBPOBTHaL 


S.C. 


"(3)  As  to  the  second  defense  by  way  of 
counterclaim;  The  counterclaim,  as  here  set 
out,  most  either  be  taken  as  a  tort  against 
the  defendant  by  the  payee  of  the  Instrument 
sued  on  and  Berry,  doing  business  as  co- 
partner, in  which  case  It  falls  to  state  that 
there  was  fraud,  or  that  the  said  Berry  and 
Burriss,  or  that  either  of  them,  knew  of  the 
alleged  fuultlness  In  the  alleged  statement,  or 
It  must  be  taken  as  a  plea  that  there  was  a 
want  of  consideration  for  the  execution  and 
delivery  of  said  Instnmient  sued  on,  in  which 
case  the  counterclaim  fails,  as  the  want  of 
consideration  cannot  be  raised  against  an  In- 
strument under  seal. 

"(4)  The  counterclaim  alleged  herein  is 
against  a  partnership,  Berry  &  Burriss,  and 
cannot  be  set  up  against  one  of  the  indlyid- 
nais,  or  those  holding  under  him. 

•rrhe  Ckjurt:  I  do  not  see  that  Mr.  Ay- 
cock  denies  anything.  He  admits  1,  2,  5,  and 
6.  That  leaves  3  and  4.  As  to  the  third, 
he  says  he  has  not  sufficient  Information  to 
form  a  belief  as  to  the  allegation  contained 
in  paragraph  8,  and  he  stopped.  He  ought 
to  have  gone  on  and  denied  the  thing,  as  be 
had  a  right  to  do.  As  to  the  fourth,  defend- 
ant admits  the  note  was  presented  for  pay- 
ment and  refused,  but  denies  said  note  has 
matured.  I  do  not  see  that  he  denies  any- 
thing. I  think  this  demurrer  will  have  to  be 
sustained.  I  do  not  think  it  sufficiently  al- 
leges want  of  consideration,  and  does  not 
allege  frand,— more  particularly,  because  of 
the  fifth  allegation  in  this  complaint,  which 
Is  admitted:  That  the  plaintiffs  herein 
.  agreed  previously  to  the  maturity  to  allow 
\  the  defendant  a  credit  of  $30  for  equities 
^claimed  b)  him  against  said  note,  and  that 
no  other  payment  or  credit  has  ever  been 
made  thereon.'  Now  the  plaintiff  alleges 
that,  and  the  defendant  admits  it.  In  ac- 
cordance with  the  supreme  court  in  the  case 
of  Chemical  Co.  y.  Youngblood,  58  S.  0.  56, 
30  8.  E.  437,  this  defendant  now  will  be 
estopped  from  claiming  anything.  That  will 
come  In  as  a  note  account  stated  and  ac- 
cepted by  him,  and  when  you  put  In  a  claim 
of  $30  In  equity  arising  out  of  this,  and  they 
allege  accepted,,  he  is  now  estopped  from 
questioning  the  consideration  of  that  note, 
whether  or  not  it  was  fraudulent  or  anything 
of  that  sort  Your  answer  does  not  set  up 
a  failure  of  consideration  sufficiently,  and 
does  not  sufficiently  allege  fraud.  Tken  by 
your  admission  In  fifth  paragraph  of  the  com- 
plaint and  your  man  claiming  a  credit  of 
$30,  he  Is  now  estopped  from  questioning  any- 
thing that  took  place  up  to  that  time.  The 
sole  issue  for  the  Jury  to  determine  is  whether 
or  not—  There  Is  no  controversy  now  except 
as  to  the  denial  of  paragraph  8  and  whatever 
is  in  paragraph  4.  Mr.  Aycock:  I  move  to 
allow  me  to  amend  my  answer  by  striking 
out  the  admission  of  the  fifth  paragraph,  and 
Insert  In  lieu  thereof  that  the  plaintiffs  hav- 
ing allowed  the  defendant  a  credit  of  $30 
as  an  equity  claimed  by  him  against  said 


note,  and  not  in  satisfaction  of  his  claim 
against  the  same.  The  Court:  You  mean 
they  offered  him  $30,  and  he  refused  to'  ac- 
cept It  If  you  want  to  amend  by  saying 
they  offered  him  $30  by  way  of  compromise, 
and  he  refused  to  accept  It  I  will  allow  your 
amendment  to  that  effect  BIr.  Aycock:  We 
do  not  mean  that  was  the  only  equity  he 
claimed.  I  understood  that  was  merely  one 
equity,  and  the  only  one  upon  which  they 
had  agreeA.  The  Court:  I  do  not  think  I 
win  allow  it  It  strikes  me  your  man  got  all 
he  purchased.  He  purchased  this  man's  In- 
terest in  a  stock  of  goods,  and  gave  a  note, 
and  that  note  matured  and  was  to  be  paid 
at  a  certain  time;  and  he  has  not  alleged 
fraud  sufficiently,  and  no  failure  of  considera- 
tion. I  do  not  think  you  have  shown  any  de- 
fense. I  will  sustain  the  demurrer  on  these 
grounds,  and  submit  the  other  Issue  to  the 
Jmr." 

W.  T.  Aycock,  for  appellant  Frank  6. 
Tompkins,  for  appellees. 

HUDSON,  A.  A.  J.  On  the  8th  day  of 
February,  1900,  D.  M.  Richardson  purchased 
of  R.  B.  Burriss  his  interest  in  the  bustaiess  of 
Berry  &  Burriss,  copartners  in  trade  in  the 
dty  of  Columbia,  S.  C,  under  the  firm  name 
of  Berry  &  Burriss,  which  said  Interest  con- 
sisted of  (me-half  of  the  assets,  stock,  and 
business  of  said  concern.  In  payment  of  the 
said  purchase,  Richardson  gave  to  Burriss  a 
note,  under  seal,  as  follows:  "$475.  Colum- 
bia, S.  C,  February  8,  1900.  On  November 
1st  after  date,  I  promise  to  pay  to  the  order 
of  R.  E.  Burriss  four  hundred  and  seventy- 
five  dollars,  value  received.  Payable  at 
FVirmers'  and  Merchants'  Bank,  Columbia,  S. 
O.  If  not  paid  at  maturity,  to  bear  Interest 
thereafter  at  the  rate  of  eight  per  cent  \»er 
annum.  D.  M.  Ridiardson.  [Seal.]  w^- 
ness:  W.  T.  Aycock."  On  back  of  note:  *'j^ 
E.  Burriss  without  recourse.  J.  T.  Duncan. 
May  ©th,  credit  by  rent  account  $30."  Ten 
cents  revenue  stamps  attached  an'd  canceled. 
On  the  9th  day  of  April,  1900,  for  valuable 
consideration,  R.  E.  Burriss  sold,  Indorsed, 
and  delivered  this  note  to  the  plaintiffs,  who, 
after  its  maturity,  commenced  this  action 
against  the  maker,  D.  M.  Richardson.  Among 
the  allegations  of  the  complaint  Is  the  fol- 
lowing: "Fifth.  That  the  plaintiff  herein 
agreed,  previously  to  the  maturity,  to  allow 
the  defendant  a  credit  of  $30  for  equities 
claimed  by  him  against  said  note,  and  that 
no  other  payment  or  credit  has  ever  beed 
made  thereon."  This  allegatlMi  of  the  com- 
plaint la  admitted  by  the  defendant  as  are 
also  paragraphs  1,  2,  5,  and  6,  leaving  only 
the  third  and  fourith  paragraphs  denied.  The 
defendant  sets  up  against  the  note  two  de- 
fenses, which  are.  In  substance,  as  follows, 
vis.:  First  that  at  the  time  the  note  was  giv- 
en. It  was  agreed  that  the  same  should  not 
be  paid,  and  should  be  null  and  void,  unless 
the  defendants  share  ot  the  profits  of  the  Ann 
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of  Berry  &  Rlchardaon  should  be  auffictent 
for  that  putiKMse,  and  that  he  ha>  from  said 
bnalneas  realized  nothing;  second,  and,  aa  a 
connterclalm,  that  the  defendant,  In  buying 
the  interest  of  B.  B.  Bnrrlas  in  the  partner- 
ship of  Berry  &  Bnrrlss,  acted  niion  a  state- 
ment of  the  affairs  of  said  firm  which  after- 
wards iiroved  to  be  erroneons,  and  that  he 
has  had  to  pay  debts  of  said  firm  to  an 
amount  greater  than  the  amount  of  said  note, 
so  that  the  consideration  has  entirely  failed. 
The  plaintifrs  demurred  to  the  answer  of  the 
defendant,  which  demurrer  was  sustained  by 
the  drcnlt  Judge,  who  submitted  the  case  to 
tlie  Jury  upon  testimony  bearing  only  upon 
the  third  and  fourth  allegations  of  the  com- 
plaint, which  alone  were  not  admitted  in 
the  answor,  and  wliich  raise  but  two  ques- 
tions, to  wit,  was  ttie  note  sold  and  dettvered 
for  value  before  maturity  by  Bnrrlss  to  the 
plaintiffs,  and  has  it  been  paid?  The  Jury 
found  for  the  plaintiffs,  and  the  appeal  comes 
up  on  exceptions  by  appellant  as  follows: 
"(1)  For  that  his  h<nior  erred  in  sustaining 
the  demurrer  and  holding:  'More  particularly 
because  of  the  fifth  allegation  in  the  com- 
plaint, which  la  admitted:  "That  the  philntlffs 
herein  agreed  previously  to  the  maturity  to 
allow  the  defendant  a  credit  of  $30  for  equi- 
ties claimed  by  him  against  said  note,  and 
that  no  other  payment  or  credit  has  been 
made  thereon."  Now,  the  plaintiffs  allege 
that,  and  the  defendant  admits  It  Tour  an- 
swer does  not  set  up  a  failure  of  considera- 
tion snflaclently,  and  does  not  allege  fraud, 
then,  by  your  admission  of  the  fifth  paragraph 
of  the  complaint,  and  your  man  claiming  a 
credit  of  $30,  he  is  now  estopped  from  ques- 
tioning anything  tliat  took  place  up  to  that 
time.  There  Is  no  controversy  now  except  as 
to  paragraph  8  and  whatever  is  in  paragraph 
4.'  In  other  words,  holding  that  the  admis- 
sion in  the  answer  of  the  fifth  paragraph  in 
the  complaint  constituted  the  allegation  of 
an  account  stated.  (2)  For  that  his  honor 
erred  in  refusing  to  allow  the  defendant  to 
amend  his  answer  by  striking  out  the  ad- 
mission therein  of  the  fifth  i)aragraph  of  the 
complaint  and  inserting.  1%e  plaintiffs  allow- 
ed the  defendant  a  credit  of  $30  as  an  equity 
claimed  by  him  against  said  note,  and  not  in 
satisfaction  of  his  claim  against  the  same.' 

(3)  For  that  his  honor  erred  In  refusing  to 
allow  the  defendant  when  on  the  witness 
stand,  to  answer  the  question  propounded 
by  Us  attorney:  'It  Is  alleged  In  the  com- 
plaint that  the  plaintiff  herein  agreed  previ- 
ous to  maturity  to  allow  the  defendant  a 
credit  of  $30  for  equities  claimed  by  him 
against  aald  note^  and  that  no  other  payment 
or  credit  has  ever  been  made  thereon.  Was 
that  the  mily  credit  which  yon  claimed  on 
that  note?    (Objection  made  and  sustained.) 

(4)  For  that  bis  honor  erred  In  refusing  to 
allow, the  defendant  when  on  the  witness 
stand,  to  answer  the  question  propoimded  to 
hbn  by  his  attorney:  'In  paragraph  3  of  the 
answer  it  to  admitted  that  the  note  therein 


referred  to  was  presented  to  yon  for  pay^ 
ment,  and  yon  refused  the  same,  and  that 
you  denied  said  note  bad  matured  or  become 
due  and  payabla  Under  your  understanding 
with  the  payee  of  this  note,  had  it  become 
due  and  payable  at  that  time?'  (Objection 
made  and  sustained.)" 

We  do  not  deem  it  necessary  to  consider 
and  pass  upon  these  exceptions  in  detail,  nor 
to  follow  the  learned  coimsel  for  the  appel- 
lant in  his  argument  as  to  what  is  an  ac- 
count stated,  as  we  do  not  think  the  question 
of  what  is  or  what  Is  not  an  account  stated 
is  involved  in  the  case.  The  circuit  Judgd, 
In  sustaining  the  plaintiffs'  demurrer,  did  so 
because  he  regarded  the  admission  by  the 
defendant  of  the  fifth  paragraph  of  the  plain- 
tiffs' complaint  as  fatal  to  the  other  defenses 
attempted  to  be  set  up,— not  because  It  show- 
ed that  an  account  had  been  stated  between 
the  plaintiffs  and  the  defendant  bat  be- 
cause the  admission  of  such  an  agreement 
as  is  therein  alleged  estopped  the  defendant 
from  setting  up  the  equities  or  defenses  to 
said  note  Interposed  in  his  answer.  He  then  . 
had  the  opportunity,  and  it  was  Ids  duty,  to 
make  known  to  the  plaintiffs  the  real  consid- 
eration of  the  note,  and  the  conditions  as  to 
maturity  and  paymoit  if  such  existed.  But 
Instead  of  doing  so,  he,  on  the  day  of  the 
transfer,  claimed,  as  against  the  note,  a  cred- 
it of  $80,  and  nothing  more,  in  the  way  of  an 
equity;  and  tills  was  allowed  by  the  plaintiffs 
and  indorsed  on  the  note.  This  was  a  distinct 
admission  that  the  note  had  been  given,  that 
it  had  been  duly  transferred  to  the  plaintiffs, 
and  that  it  was,  in  their  hands,  a  valid  claim, 
to  the  amount  of  the  note,  less  the  $30.  The 
circuit  Judge  so  held,_and  In  this  we  think  be 
was  correct 

It  is  therefore  the  Judgment  of  tills  coort 
that  the  Judgment  of  the  circuit  court  be 
affirmed,  and  that  the  appeal  be  dismissed. 

For  a  full  understanding  of  the  issues  In- 
volved and  decided,  the  complaint  the.  an- 
swer, and  the  rulings  of  the  circuit  Judge 
should  by  the  reporter  be  set  forth  Is  his  re- 
port of  this  case;. 


(M  S.  C.  2E<) 

RBVEUS  V.  REVBLS  et  aL 

(Supreme  Court  of  South  Ciaroliua.    Jane  19; 
1002.) 

DBBD-UNDCB  INFLUBNCI^USNTAL  INOAPAC- 
ITT— CONSIDERATION— SUPPORT  FOR  LIPB. 

1.  Evidence  examined,  and  held  Insnfllcieiit 
to  show  that  a  deed  from  a  mother  to  her  son 
was  obtained  by  fraud,  undue  influence,  or 
misrepresentation. 

2.  Evidence  held  to  show  that  the  grantor  in 
a  deed  was  of  snfBcieut  mental  capacity  to 
understand  the  transaction. 

8.  Where  a  mother  executed  a  deed  to  her 
son  of  her  real  estate  on  his  agreement  to  sup- 
port her  at  her  home,  but  such  conslderatioa 
was  not  inserted  in  the  deed,  the  son  will  be 
required  to  execute  a  deed  to  the  mother 
whereby  he  binds  himself  to  ^ve  her  a  sap- 
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port  for  her  natanil  life,  m  long  as  ahe  re- 
lides  with  him. 

Appeal  from  common  pleas  drcult  court  of 
Chester  county. 

Action  by  Susannah  Revels  against  Jef- 
ferson D.  Revels  and  J.  L.  Abell.  Judgment 
for  plaintUt,  and  defendant  Bevels  appeals. 
Reversed. 

The  following  Is  the  report  of  the  special 
referee,  J.  H.  Marlon: 

"This  is  an  action  for  the  cancellation  of 
certain  deeds  of  conveyance  executed  by  the 
plaintiff  herein  to  the  defendant  Jefferson  D. 
Revels.  The  action  seeks  the  setting  aside 
of  said  deeds -upon  the  general  grounds  of 
plaintiff's  Incompetency,  undue  Influence,  and 
fraud,  either  actual  or  constructive,  growing 
out  of  the  circumstances  connected  with  the 
transactions  In  question.  The  plaintiff.  Su- 
sannah Revels,  and  the  defendant  Jeffer- 
son D.  Revels  are  mother  and  son.  As  a 
preface  to  the  story  of  domestic  Infelicities, 
forming.  In  good  measure,  the  snbject-mat- 
ter  as  well  as  the  ralson  d'etre  of  this  suit, 
the  family  history  of  the  Revels  from  the 
year  1874  will  be  briefly  sketched:  In  that 
year  one  George  Revels,  a  man  of  humble 
social  station,  but  of  thrifty  bent  and  fair 
mental  capacity,  was  living  with  his  wife, 
Susannah,  and  several  small  children,  upon 
a  homestead  which  embraced  the  land  In- 
volved in  this  action.  Twelve  children  had 
been  bom  Into  the  Revels  home,  several  of 
whom  at  this  time  bad  grown  up,  and  had 
gone  out  into  the  world  for  themselves.  For 
one  In  his  condition  of  life,  Oeorge  Bevels 
had  accumulated  a  competency.  He  had  a 
farm  of  some  300  acres,  near  what  is  now 
the  village  of  LowryvlHe,  In  said  county  and 
state,  and  was.  It  Is  fair  to  assume,  making 
a  comfortable  living  for  himself  and  his 
family.  But  the  standard  of  living  in  the 
Revels  home  was  not  high,— not  higher,  cer- 
tainly, than  the  most  ordinary  physical  needs 
and  wants  made  It.  No  attention,  seemingly, 
was  paid  to  education  or  to  the  culture  of 
mental  or  spiritual  things.  Some  of  the  chil- 
dren learned  to  read  and  write,  some  did  not, 
and  all  that  appeared  as  witnesses  In  this 
action  gave  unmistakable  evidences  of  hav- 
ing 'sat  long  in  darkness.'  Some  time  in  this 
rear  of  1874,  George  Revels  died,  leaving  his 
«vidow,  Susannah,  the  plaintiff  herein,  and 
Jve  minor  children,  living  in  the  old  home. 
.Vmong  the  children  were  Jefferson  Davis, 
the  defendant  herein,  and  Mary  S.  (now  Mrs. 
<<3corge  Roof)  and  Georgiana  (now  Mrs.  Mel- 
ton). The  mother  then  was  about  fifty  years 
of  age,  Jefferson  Davis  was  a  mere  plowboy, 
and  his  two  sisters  above  mentioned  were 
younger.  Oeorge  Revels'  estate  consisted  of 
some  300  acres  of  land  and  some  personalty. 
A  suit  for  partition  was  brought  In  the  dis- 
tribution the  widow  received  as  her  share  the 
old  home  seat,  with  96%  acres  of  land,  be- 
ing the  identical  tract  of  land  involved  In 
this  action.    The  minor  children  received,  by 


their  guardian,  in  the  neighborhood  of  flOO 
each.  From  this  year  of  1874,  then,  the 
plaintiff  continued  to  Uve  on  at  the  old 
place,  with  her  several  daughters  and  her 
one  son,  Jefferson,  the  defendant  The  mar- 
riage of  two  of  the  older  girls  soon  reduced 
the  members  of  the  household  to  the  old  lady, 
Oeorglana,  Mary,  and  Jeff.  As  thus  con- 
stituted, the  household  continued  for  several 
years;  Jeff  running  the  farm,  and  the  women 
attending  to  the  domestic  affairs.  In  1884 
Mary,  the  youngest  girl,  married  one  George 
Roof.  Six  years  later,  Jeff,  then  a  little 
over  thirty  years  of  age,  married,  and  brought 
his  wife  home  to  live  with  hlE^  mother  and 
his  sister  Georgiana.  JefTs  matrimonial  ven- 
ture seems  to  have  met  with  the  disapproval 
of  his  mother,  and  more  particularly  of  his 
Bister,  to  both  of  whom  the  new  wife-was,  to 
a  considerable  extent,  persona  non  grata. 
Domestic  relations  becoming  somewhat 
strained,  Jeff  and  his  wife  moved  away  for  a 
few  months,  but  came  back  within  a  year 
and  moved  Into  a  house  which  Jeff  built  for 
a  home  within  a  few  hundred  yards  of  his 
mother's,  on  the  old  place.  In  1892  Georgi- 
ana, tlie  only  child  of  the  plaintiff  then  liv- 
ing with  bee,  married  Mike  Melton,  and 
moved  away  from  the  old  home.  Shortly 
thereafter  Jeff  and  his  family  moved  back  In- 
to the  old  home  to  live  with  the  old  lady. 
The  marriage  of  Georgiana  to  Mike  Melton 
(a  bridegroom  of  some  sixty-odd  summers) 
was  a  rise  In  the  world,  from  a  financial 
standpoint  which  fact  seems  to  have  been 
promptly  recognized  by  Georglana's  mother, 
the  plaintiff  herein,  who  very  shortly  after 
Mike's  advent  into  her  family  Induced  him 
to  take  up  a  mortgage  on  her  son  Wesley's 
land,  and  also  a  mortgage  upon  her  own  land 
then  held  by  Mrs.  Mary  Gaston,  of  Chester. 
The  current  of  family  history  now  runs 
smoothly  for  something  over  two  years,  until 
the  fall  of  1896.  In  the  late  summer  or 
early  fall  of  this  year,  Mike  Melton  made 
known  his  Intention  of  foreclosing  his  mort- 
gage upon  Wesley's  land.  The  announce- 
ment seems  to  have  caused  something  of  a 
disturbance  In  the  family  circle  and  to  have 
aroused,  to  ■  marked  degree,  the  fears  and 
resentment  of  the  old  lady.  Wesley's  land 
was  duly  sold  under  foreclosure  proceedings 
by  the  thrifty  and  undaunted  Mike.  Appar- 
ently growing  out  of  said  circumstances,  very 
shortly  thereafter  the  old  lady,  the  plaintiff 
herein,  deeded  her  land,  upon  which  Mike 
Meltou  held  mortgage,  'to  her  son  Jeff,  who 
arranged  to  take  up  mortgage  In  Melton's 
bands,  and  place  the  mortgage  debt  the  pay- 
ment of  which  he  assumed,  with  the  defend- 
ant AbelL  The  conveyance  from  the  old 
lady,  the  plaintiff,  to  her  son  Jeff,  by  th* 
deed  aforesaid,  Is  the  principal  transaction 
the  validity  of  which  is  questioned  in  thla 
action.  Nearly  two  years  after  the  execu- 
tion of  the  first  deed,  in  August  1897,  a 
second  deed  from  the  plaintiff  to  her  son  Jeff, 
conveying  the  same  land,  was  executed.    In 
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tills  second  deed  the  consideration  Is  not  tbe 
same  as  In  the  first  deed.  The  old  lady  ap- 
pears to  have  lived  on  at  the  old  place  with 
Jeff  continually  until  early  In  January,  1900, 
-n-hen  she  came  to  Chester  to  visit  her  daugh- 
ter Mary  Boof.  While  there,  in  the  winter 
and  spring  of  1900,  she  had  a  severe  spell 
of  sickness.  Going  back  to  Jeff's  In  May, 
1900,  she  came  hack  to  Mary  Roofs  In  the 
fall  of  1000,  where  she  was  in  January,  1001, 
when  this  suit  was  brought.  Such  is  an 
outline  of  the  Bevels'  domestic  history  from 
1874  to  the  Ist  of  January,  1901. 

"The  broad  issue  of  law  and  fact  before 
ns  is  as  to  the  validity  of  the  deed  of  Sus- 
annah Bevels  to  Jefferson  D.  Bevels,  of  ddte 
the  23d  of  December,  1895,  purporting  to  con- 
vey the  premises  described  in  the  complaint. 
Was  this  Instrument  the  outgrowth  of,  or 
attended  by,  such  facts^^d  circumstances 
as  win  warrant  a  court  of  equity  in  declar- 
ing it  nuU  and  void? 

"(1)  In  determining  that  question,  the  first 
issue  of  tact  raised,  by  the  pleadings  and  by 
the  testimony  Is  as  to  the  mental  capacity  of 
the  plaintiff,  Susannah  Revels,  on  the  said 
2Sd  day  of  December,  1885.  There  can  be  no 
difference  of  opinion  as  to  the  plaintiff's 
mental  condition  at  the  time  she  appeared 
as  a  witness  at  the  bearing  before  me  on 
the  l.'Sth  of  May,  1901.  She  presented  the 
appearance  of  a  very  old  and  exceedingly 
feeble  woman.  She  would  grow  impatient, 
refuse  to  answer  questions,  and  attempt  to 
leave  the  witness  chair.  Her  examination 
bad  to  be  suspended  once  or  twice  on  ac- 
count of  her  excitement  and  irritation.  Al- 
together, she  presented  a  piteous  spectacle  of 
complaining,  quei-ulons.  Inconsequent,  drivel- 
ing senility.  Her  testimony,  with  its  con- 
tradictions and  inanities,  Is  In  itself  a  suf- 
ficiently pointed  commentary  upon  her  mental 
condition  at  the  time  of  the  hearing  before 
me.  Without  going  to  the  extent  of  pro- 
nouncing her  entirely  non  compos  or  Insane, 
I  have  no  hesitation  of  saying  that  at  the 
hearing  before  me  she  was  in  a  condition  of 
mental  weakness  very  closely  approadiing- 
mental  incapacity  and  Impotence.  But  I  do 
not  think  the  facts  as  to  her  mental  state  in 
the  summer  of  1901  are  sufficient  to  raise 
the  presumption  that  she  was  in  the  same 
condition  nearly  six  years  before,  on  Decem- 
ber 23,  1885.  Nor  do  I  think  the  testimony 
to  that  effect  convincing.  The  testimony  of 
the  venerable  Dr.  A.  F.  Ando«on,— a  splendid 
type  of  the  old-school  country  physician, 
whose  long  life  and  labors  In  the  service  of 
humanity,  and  whose  simple  and  noble  char- 
acter, of  which  any  court  sitting  in  Chester 
county  is  Justified  in  taking  Judicial  cognl' 
zance,  remind  us  of  Dr.  McClure,  of  Drum- 
tocfaty,  immortalized  by  the  pen  of  Ian  Mc- 
Laren— The  testimony  of  Dr.  Anderson  Is 
to  the  effect  that  he  could  not  see  much  dif- 
ference In  her  present  mental  condition  and 
that  of  the  past  condition  of  her  mind,  but 
that  he  had  seen  but  Uttle  of  her  within  the 
42S.R-« 


past  twelve  months;  that  he  had  not  examined 
her  with  respect  to  her  mental  capacity  at 
any  time;  that  she  was  feebler  physically 
than  In  the  past;  and  that  the  condition  of 
the  body  had  some  influence  upon  the  mind. 
The  doctor  did  not  see  Mrs.  Ilevels  the  day 
she  was  on  the  stand.  Himself  In  his  eighty- 
third  year,  while  his  mind  seems  dear  and 
strong.  It  is  probable  that  he  is  not  as  close 
an  observer,  or  as  keen  and  competent  a 
critic,  as  when  his  physical  vision  was  as 
clear  as  his  mentaL  The  testimony  of  the 
Revels  family,  directed  to  this  point.  Is  dis- 
regarded, for  the  reasons  hereinafter  as- 
signed. The  testimony  of  A.  O.  Brlce,  Esq., 
who  saw  the  old  lady  on  the  day  she  exe- 
cuted deed,  the  23d  of  December,  1895,  Is 
that  she  Impressed  him  as  being  physically 
and  mentally  weaker^'especlally  mentally 
weaker'— on  the  day  of  her  examination  be- 
fore the  referee  than  on  the  day  deed  was 
executed.  I  have  no  doubt  that  this  Impres- 
sion Is  correct.  It  is  certainly  more  in  ac-. 
cord  with  reason  and  the  general  tenor  of  the 
facts.  What,  then,  was  the  mental  condition 
of  Susannah  Revels  on  December  23,  18957 
While,  as  I  have  indicated  above,  her  mental 
.weakness  nearly  six  years  before  cannot  be 
Inferred  from  her  mental  weakness  of  the 
present,  and  .while  she  is  doubtless  weaker 
intellectually  to-day  than  she  was  then,  there 
is  no  question  but  that  she  was  a  person  of 
feeble  mental  powers  on  the  23d  of  Decem- 
ber, 1896.  The  testimony  of  all  the  wit- 
nesses, expert  and  nonexpert,  indicates 
conclusively  that  she  was  naturally  a  woman 
of  limited  Intellectual  capacity.  Dr.  Ander- 
son, who  had  known  her  for  fifty  years,  says 
that  he  'always  regarded  her  as  a  woman  of 
feeble  mental  character.'  Dr.  J.  C.  Brawley, 
who  knew  Mrs.  Revels  for  several  years  prior 
to  December  23,  1895,  says  that  her  'mental 
ability'  had  been  'limited'  ever  since  he  knew 
her.  He  goes  so  far  as  to  pronounce  her  case 
one  of  dementia  naturalts,  but  afterwards 
explains  that  his  diagnosis  has  reference  only 
to  'her  capacity  for  business  affairs.'  An  at- 
tempt was  made  to  show  an  attack  of  paraly- 
sis in  1881  or  1892,  having  the  effect  of  fur- 
ther weakening  her  naturally  feeble  mental 
powers,  but  the  proof  as  to  this  paralytic 
stroke  is  unsatisfactory.  Dr.  Anderson,  who. 
It  is  claimed,  was  called  In,  has  no  recollec- 
tion of  it;  and  Dr.  Brawley,  the  other  physi- 
cian who  is  said  to  have  treated  her,  has 
only  a  'slight  recollection'  of  attending  her 
for  a  stroke  of  'facial  paralysis,'  from  the 
attack  of  which  he  says  she  recovered  under 
his  treatment.  Dr.  Brawley  saw  Mrs.  Bevels 
last  in  1894.  The  testimony  of  the  seversil 
members  of  the  Revels  family  who  testify 
as  to  the  mental  incapacity  of  the  plaintiff 
at  the  time  of  the  execution  of  the  deed  is 
given  very  little,  if  any,  weight,  for  the  rea- 
son that  it  is  opinion  evidence  of  ignorant, 
illiterate,  and  more  or  less  stupid  nonexperts. 
Interested  in  having  the  deed  in  question  set 
aside,  and  founded  upon  no  satisfactory  facts 
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and  data.  Before  leaving  this  phase  of  the 
case.  It  ought  to  be  noted  that  Dr.  A.  F. 
Anderson  says  that  In  his  opinion  the  plaln- 
tltr  was  never  'weak-minded  to  the  extent 
of  being  Imbeclllc  or  lunatic.'  The  facts  and 
circumstances  as  to  plalntUTs  conduct  and 
conversation  prior  to  and  at  the  time  of 
executing  the  deed  negative  the  Idea  of  total 
Incompetency.  From  all  the  testimony,  I  find 
that  plaintiff's  mental  condition  on  the  23d 
of  December,  1895,  was  that  of  a  naturally 
weal£-mlnded  person,  aggravated  somewhat 
by  the  infirmities  of  old  age. 

"(2)  The  mental  wealiness  established,  our 
next  Inquiry  is  as  to  what  extent  the  plain- 
tiff was  capable  of  understanding  the  nature 
and  effects  of  the  transaction  In  question,— 
to  what  extent  did  she  understand  It?  Dr. 
Anderson  says  he  does  not  think  she  would 
understand  the  difference  between  a  deed 
and  a  mortgage;  that  'she  never  had  any 
business  of  that  kind  to  transact,  and  that 
he  could  not  say  definitely  as  to  her  capacity 
for  understanding  a  business  transaction  on 
December  23,  1895';  that  he  could  not  say 
that  she  would  or  would  not  understand  the 
'difference  between  a  gift  of  property  and 
borrowing  money,'  or  between  a  deed  and  a 
mortgage;  that  he  has  never  seen  her  tested 
in  a  business  transaction.  Dr.  Brawley  testi- 
fies that  the  plaintiff  has  always  been  afflict- 
ed with  dementia  naturalis  as  to  business 
affairs,  but  he  says  he  never  saw  her  have 
any  business  transactions  with  any  one,  ex- 
cept with  himself,  in  regard  to  settlement 
of  accounts,  of  which  her  knowledge  was 
meager.  If  'dementia  naturalis'  Is  another 
term  for  idiocy,  as  Dr.  Cox  says,  I  do  not 
exactly  understand  bow  a  person  can  be  an 
idiot  as  to  business  affairs,  and  not  an  Idiot 
as  to  other  matters.  If  he  Is  not  an  idiot 
as  to  anything  or  any  class  of  things,  then 
be  could  not  be  termed  an  idiot  at  all.  The 
referee,  while  recognizing  bis  Incompetency 
to  decide  between  learned  doctors,  who  have 
exercised  their  Immemorial  privilege  of  dif- 
fering, ventures  bis  maiden  opinion  as  an 
alienist  against  Dr.  Brawley's  theory  of  a 
dementia  naturalis  confined  solely  to  business 
affairs.  But  while,  in  the  opinion  of  Dr.  Cos 
and  of  the  referee.  Dr.  Brawley  may  have 
nsed  his  scientific  term  somewhat  inaccu- 
rately, his  meaning  is  clear.  In  bis  opinion, 
Mrs.  Revels  was  thoroughly  incompetent  to 
transact  any  kind  of  'business.'  While  the 
opinions  of  these  reputable  physicians  are  en- 
titled to  respect,  It  seems  to  me  that  the  fact 
that  neither  of  them  ever  examined  her  for 
the  purpose  of  diagnosing  her  mental  condi- 
tion, nor  ever  saw  her  tested  In  business  af- 
fairs, detracts  greatly  from  the  value  of  their 
opinions.  While  It  Is  competent  evidence,  I 
do  not  tbink  the  bare  opinion  of  a  general 
practitioner  of  medicine,  who  has  not  made 
a  specialty  of  mental  diseases,  as  to  mental 
capacity,  is  entitled  to  much  weight  in  any 
case.  As  against  the  opinion  of  the  doctors, 
we  have  In  this  case  a  number  of  facts  per- 


tinent to  the  point  In  Issne.  Betweoi  1882 
and  1892  the  plaintiff  gave  five  different 
mortgages  upon  the  land  Involved  In  this  suit 
She  was  appointed  by  the  Judge  of  probate 
the  guardian  of  her  children.  Mike  Melton, 
the  son-in-law,  an  Illiterate  but  Intelligent 
witness,  testifies  that  in  1802,  the  year  he 
married  Oebrgiana  Revels,  the  old  lady  re- 
qaested  blm  to  take  np  the  mortgage  on  her 
land,  as  'she  was  afraid  they  would  foreclose 
mortgage,  and  they  wouldn't  be  able  to  pay 
it';  that  the  "old  lady'  also  requested  him  to 
lift  mortgage  on  land  of  Wesley  Revels, 
which  he  did.  In  1805  Melton  foreclosed 
mortgage  on  Wesley's  land,  and  bought  It 
In  at  foreclosure  sale.  After  foreclosure  pro- 
ceedings were  commenced  against  Wesley, 
the  old  lady  tells  Melton  she  Is  going  to  take 
papers  out  of  his  hands,  etc.  The  testimony 
of  A.  G.  Brice  an#tf.  L.  Abell  as  to  conduct 
and  conversation  of  old  lady  on  the  day  deed 
was  executed  shows  clearly  that  she  had  at 
least  a  fair  compreh«isIon  of  what  she  was 
doing.  After  deed  was  executed,  she  recog- 
nized tiiat  she  had  conveyed  land  to  Jeff,  by 
accusing  him  of  lying  about  giving  three 
acres  to  Thomas.  Living  as  the  old  lady  had 
for  many  years  In  comparative  poverty  upon 
her  little  farm,  with  the  storekeeper's  frown 
as  the  largest  cloud  upon  her  horizon.  It  Is 
entirely  reasonable  to  Inter  that  she  had  long 
known  the  meaning  of  borrowing  and  lend- 
ing money,  and  of  mortgaging  and  deeding 
the  land.  The  evidence  of  Mrs.  Melton  as 
to  her  motiier  having  made  a  will  In  her 
favor  while  Jeff  was  living  away  from  the 
old  home,  and  of  her  mother  having  put  it 
away  in  her  trunk,  is  another  commentary 
upon  the  old  lady's  understanding  of  worldly 
concerns.  While  It  is  true  that  the  plaintiff 
was,  to  a  certain  extent,  weak-minded,  and 
very  ignorant  and  Illiterate,  I  cannot  say 
she  was  incapable  of  comprehending  the  na- 
ture and  effect  of  the  transaction  by  which 
she  conveyed  her  land  to  Jeff.  On  the  cour 
trary,  I  believe  she  was  capable  of  under- 
standing her  act,  and  did  understand  It. 

"(3)  Was  the  execution  of  this  deed  pro- 
cured by  means  of  undue  Infiuence  on  the 
part  of  Jeff  Revels,  the  defendant?  What 
part  did  Jeff  play  in  getting  the  deed  execut- 
ed? It  Is  agreed  that  the  old  lady  became 
Indignant  and  resentful  when  she  discover- 
ed that  her  son-in-law  Mike  Melton  was  go- 
ing to  foreclose  his  mortgage  on  Wesley's 
land,— the  mortgage  she  herself  bad  Induced 
him  to  take  up  three  years  before.  The  old 
lady's  action  a  few  years  before  In  getting 
Melton  to  lift  the  family  mortgages,  with 
which  transaction  neither  Jeff  nor  any  one 
else  Is  connected  as  an  adviser  or  Instigator, 
Indicates  that  she  knew  what  foreclosure 
and  forced  sales  meant,  and  that  she  had 
a  rather  deep-rooted  dread  of  foreclosure 
proceedings.  It  Is  natural  to  conclude  that 
the  foreclosure  of  Wesley's  mortgage  would 
excite  her  fears,  perhaps  not  unreasonably. 
Under  these  conditions,  I  am  convinced  that 
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the  old  lady  thorongldy  made  np  ber  mind, 
with  all  of  the  atubborn  detenninatlaa  of  a 
uirrow  and  ignorant  mentaUtgr,  to  get.  the 
mortgage  on  her  land  oat  of  Mike  Melton's 
bands  as  speedily  as  pcsslbla  As  to  Jeff's 
^glng  his  mother  on  In  her  111  feeling  to- 
ward Mike  Melton,  and  as  to  bis  claim  that 
his  mother  first  bronght  np  the  subject  of 
taking  the  mortgage  at  the  snpper  table,  etc., 
I  do  not  think  the  evidence  on  either  side 
worthy  of  any  great  consideration.  It  Is 
probable  that  the  snpper-table  story  Is  a 
myth.  It  is  probable,  further,  that  this 
matter  of  the  means  and  methods  of  lifting 
the  Melton  mortgage  was  from  the  first 
tbaroofiWy  and  frequently  discussed  between 
U>em.  Whatever  the  facts  as  to  that,  I  am 
satisfied  that  the  wish  of  the  plalntlfl  to  get 
mortgage  out  of  Mdton's  hands  was  as 
amch  the  product  of  her  own  Instincts,  feel- 
ings, desires,  and  free  will  as  It  could  well 
be.  The  method  of  attaining  the  desired 
end  finally  agreed  upon  was  that  the  old 
lady  should  deed  land  to  JefF;  that  he  should 
assume  the  mortgage  debt,  which  he  had 
already  arranged  to  take  out  of  Melton's 
hands;  and  that  he  should  sapiK>rt  his  moth- 
er the  balance  of  ber  life.  Was  that  part  of 
the  transaction  by  which  the  land  was  con- 
veyed to  JeS  attended  by  such  facts  and  cir- 
cumstances as  will  warrant  a  court  of  eq- 
nlty  In  setting  the  deed  aside  for  undue  In- 
fluence? The  answer  to  this  question  is  the 
crucial  point  of  the  case  and  has  given  me 
considerable  difficulty.  It  depends  upon  the 
proof  as  to  the  following  points  of  fact: 

"First  Was  the  plaintiff  really  influenced, 
directly  or  Indirectly,  by  Jeff,  against  her 
own  inclination  or  Judgment,  to  give  tbls 
deed  of  conveyance?  The  testimony  fails  to 
disclose  any  evidence  as  to  any  persuasion. 
Importunity,  threats,  or  constraint  brought 
to  bear  upon  the  old  lady  by  Jeff.  The  old 
lady's  mind  seemed  thoroughly  made  up  as 
to  this  point  She  destroyed  the  somewhat 
mysterious  papers  she  had  made  In  favor  of 
Georglana  a  few  years  before,  when  Geor- 
glana  was  the  only  child  living  with  bar. 
She  came  to  the  office  of  A.  O.  Brlce,  In 
Chester,  and  while  there,  or  on  that  day, 
told  J.  L.  Abell  that  she  wanted  Jeff  to  have 
the  land.  After  Mrs.  Melton  had  taken  her 
ont  of  the  office  and  had  the  talk  with  her 
on  the  day  the  deed  was  executed,— a  fact, 
by  the  way,  which  Mrs.  Melton,  very  unfor- 
tunately for  herself  as  a  witness,  positively 
denies,— the  oM  lady  stated  that  they  didn't 
want  her  to  do  It,  but  she  was  going  to  do 
It  anyway,'  or  something  to  that  effect  Not 
once  does  the  old  woman  hesitate;  she  ap- 
pears to  be  thoroughly  willing;  almost  anx- 
ious, for  the  step.  There  Is  no  evidence  that 
she  bad  any  scruples  from  the  beginning. 
On  the  contrary.  It  would  seem  that  any  en- 
deavors on  Jeff's  part,  by  means  of  impor- 
tmilty,  fraud,  decdt,  or  otherwise,  to  Infln- 
ence  Us  mother  to  execute  deed,  would  have 
beea  naeleas,  for  she  appears  to  have  been 


a  convert  to  that  Way  of  thinking  tnm  the 
first  I  do  not  ttdnk  the  testimony  estab- 
lishea  tbe  nae  of  any  rack  means  to  lnfln«ico 
ber. 

"Second.  Are  there  other  facts  connected 
with  the  transaction  from  which  undue  In- 
fluence will  be  presumed?  (a)  Tbe  relation- 
ship of  the  parties.  The  family  sketch  indi- 
cates with  sufficient  clearness  the  peculiarly 
close  relationship  that  had  existed  for  many 
years  between  the  plaintiff  and  her  son  Jeff. 
Her  youngest  son,  he  appears  to  have  held 
tbe  Benjamin's  place  in  the  old  lady's  heart 
and  life.  From  tbe  date  of  bis  father's 
death  he  was  the  male  head  of  tbe  plaintiff's 
household,— the  man  of  the  family.  In  that 
capacity  he  was  responsible  for  making  the 
little  farm  support  his  mother,  his  sisters, 
and  himself  for  many  years.  For  one  of  his 
Intelligence  and  condition  In  life,  he  ai>> 
pears  to  have  performed  his  part  with  rea- 
sonable faithfulness.  Men  In  Jeff's  station 
of  life,  as  a  rule,  marry  early.  Jeff  was  over 
thirty  when  he  took  wito  himself  a  wife. 
His  services  up  to  the  time  of  bis  marriage 
seem  to  have  been  given  entirely  to  his 
mother  and  sisters.  I  do  not  think  Jeff  could 
pose  as  a  modem  ^neas,or  as  a  satisfactory 
exemplar  of  any  particular  virtue;  but,  so  far 
as  filial  piety  Is  concerned,  up  to  the  time  of 
the  making  of  this  deed  he  shows  up  better 
than  any  of  his  sisters  or  brothers.  There 
Is  nothing  In  his  life  during  tbe  said  period 
to  Indicate  that  he  was  at  all  unworthy,  as 
compared  with  her  other  children,  of  the 
old  woman's  affection  and  confidence.  He 
even  seems  to  have  done  more  than  most  fa- 
vorite sons  to  have  deserved  his  place  In  the 
old  lady's  regard.  Such  was  the  tie  that 
existed  between  these  two  persons  when  this 
conveyance  from  mother  to  son  was  deter- 
mined ni>on.  Was  tbat  determination  on  tbe 
old  lady's  part  the  result  of  the  skillful  and 
artful  touch  of  the  scheming  son  upon  the 
strings  of  maternal  affection,  or  of  the  subtle 
but  potent  Influence  of  the  strong  mtnd  upon 
the  weak?  The  facts  are  that  Jeff  was  as 
Ignorant  and  Illiterate  as  his  mother.  He 
Impressed  me,  by  his  demeanor  as  a  witness, 
with  having  very  little  sense.  From  such 
light  as  the  testimony  throws  upon  the  mat- 
ter, I  am  constrained  to  think  Jeff's  mental 
capacity  was  very  Uttle  superior  to  his  moth- 
er's when  the  deed  was  made.  He  certain- 
ly was  not  the  man  to  conceive  the  scheme 
of  having  the  old  lady  execute  the  convey- 
ance, and  carrying  It  ont  so  successfully, 
if  It  had  been  In  any  way  contrary  to  the  old 
lady's  real  desires  and  intentions,  (b)  Such 
being  the  relationship  of  the  parties,  and  the 
footing  upon  which  they  stood,  was  the  con- 
veyance In  question,  as  between  tiiese  par- 
ties, under  all  the  circumstances,  for  an  in- 
adequate consideration,  or  unfair  or  Inequi- 
table in  any  way?  I  do  not  think  so.  I  can- 
not say  that  the  price  of  $400  was  In  itself 
grossly  Inadequate  for  the  86i^  acres  of  land 
In  question.    Taken  In  connection  with  JelTs 
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long  service  In  hit  mother's  house,  his  moth- 
er's affection  for  him,  and  hla  agreement  to 
lake  care  of  her  the  balance  of  her  life,  I  do 
not  think  th^  consideration  of  the  deed  by 
any  means  nnconsclonably  inadeanate.  I 
do  not  think  the  nature  of  plaintiff's  act 
jostlfles  the  conclnslon  that  she  did  not  ex- 
ercise her  deliberate  Judgment  in  conveying 
the  land  to  Jeff.  If  It  be  tnu  that  «ach  • 
relationship  as  existed  between  the  plalntlfl 
and  her  son  Jeff  raises  a  presmnptton  that 
the  son  exercised  a  controlling  influence  over 
the  will  and  conduct  of  the  motb«.  It  is 
eqnally  tme  that  such  a  relationship  raises 
the  presumption  that  such  an  agreement  aa 
the  turning  over  of  her  worldly  affairs  and 
property  interest  to  her  favorite. son  was  in 
accord  with  the  freest  Instincts,  promptings, 
and  desires  oC  her  mitrammeled  heart  and 
reason: 

To  shake  all  cares  and  bnalnesB  fhnn  our  age. 
Conferring  them  on  yoanrer  strengtha,  while  we 
Unbnrthen'd  crawl  toward  death,' 

—Is  one  of  the  strong  propensities  of  hanmn 
nature.  8he  had  the  right— most  highly  re- 
spected by  our  law— of  disposing  of  her  own 
as  she  pleased.  Her  son  Tom  testifies  that 
he  had  long  before  this  heard  his  mother 
say  that  she  Intended  Jeff  to  have  every- 
thing she  had.  She  told  Mr.  Abell,  the  day 
the  deed  was  executed,  she  wanted  Jeff  to 
have  the  land.  'Love  and  affection,*  a  good 
consideration  in  itself,  taken  in  connection 
with  the  valnabie  consideration,  and  the 
promise  of  future  care  and  support,  moving 
from  Jeff,  Is  certainly  snflSdent  in  this  case 
to  rebnt  any  presumption  of  undue  influence. 
In  this  connection,  I  do  not  think  the  ab- 
sence of  Independent  counsel  for  the  old 
lady  is  of  any  consequence.  Mr.  A.  O. 
Brice,  the  distinguished  counsel  who  drew 
the  papers  for  these  parties,  acted  with  scru- 
pulous fairness  In  the  premises,  carrying  in- 
to effect  faithfully  the  agreement  which  he 
understood  bad  been  arrived  at  between 
them  before  coming  to  his  office.  There  was 
no  secrecy  about  the  transaction,  and  noth- 
ing to  indicate  to  Mr.  Brlce  that  there  was 
anything  wrong  about  it  In  view  of  my 
findings  as  to  the  fairness  of  the  transac- 
tion, the  matt«  of  absence  of  independent 
coimsel  is  not  materlaL  She  did  what  aha 
had  a  right  to  do,  what  was  natural  for  her 
to  do— an  intention  which  she  confirmed  and 
ratified  two  years  later,  when  she  signed 
the  second  deed  over  the  earnest  protests 
of  bar  aged  neighbor  and  counselor,  MaJ. 
Lowry,  who  drew  the  deed,  (c)  There  Is  no 
question  that  Jeff  agreed  to  support  and 
cnre  for  bis  mother  the  remainder  of  her  life, 
and  that  this  agreement  was  a  part  of  the 
consideration  of  and  for  the  deed.  Grant- 
ing that  this  agreement  should  have  been 
Inserted  In  the  deed  of  conveyance,  was  the 
failure  to  insert  It  the  result  of  artifice  or 
cunning  on  Jeff's  partT  I  do  not  think  that 
at  all  certain.  Jeff  stated  to  several  persons 
before  and  sftcr  the  executloB  «(  the  deed 


that  he  was  to  take  care  of  bis  mother  for 
the  rest  of  her  life.  He  so  stated  to  Mr. 
Abell  the  day  the  papers  were  draw^.  In 
the  second  deed,— «  paper  the  execution  of 
which  grew  out  of  misunderstanding  and 
muddled  wits,— Jeff's  agreement  to  support 
Is  in  the  deed.  Neither  the  mother  nor  the 
son  mentioned  tliat  agreement  In  advising 
Mr.  Brlce  as  to  the  preparation  of  the  deed 
in  question.  They  were  both  persons  who 
might  easily  make  a  mistake  of  that  kind,— 
persons  whose  familiarity  with  the  details 
of  conveyancing  contracts  and  whose  gener- 
al Information  was  not  such  as  to  make  the 
failure  to  have  the  provision  inserted  in  the 
deed  a  badge  of  bad  faith  in  itself.  That  it 
was  not  an  omission,  contrived  with  frand% 
lent  intent  by  Jeff,  his  after  conduct  in  fully 
■  and  freely  accepting  the  responsibility  for 
his  mother's  support  and  care  Is  strong  cir- 
cumstantial evidence.  I  believe  the  omission 
was  the  result  of  mutual  mistake,  (d) 
Granting  that  a  promise  to  support  should 
have  been  written  in  the  deed,  and  regarding 
it  as  a  real  part  of  the  consideration,  has 
the  defendant  Jeff  Revels  failed  to  meet  and 
keep  his  obligation  in  that  respect?  Has 
there  been  a  failure  of  the  consideration  in 
that  regard?  80  far  as  the  testimony  shows, 
there  has  never  been  any  attempt  on  Jeff's 
part  to  escape  his  obligation  to  support  and 
care  for  his  mother.  Where  the  aged  parent 
turns  over  his  estate  to  the  child  upon  his 
filial  promise  of  support  and  care,  we  are 
apt  to  find  in  too  many  cases  that  the  child 
has  lost  the  pregnant  and  potential  spurs' 
to  filial  duty.  It  is  the  fool  in  'King  Lear,' 
I  think,  who  speaks  of  such  a  parent  as  one 
that  glvetb  his  children  the  rod  and  putteth 
down  bis  own  breeches.'  While,  as  I  have 
said,  Jeff  Is  by  no  means  a  model  son,  for 
one  of  hla  antecedents,  environment,  and 
mental  and  moral  fiber,  he  seems  to  have 
done  his  duty  by  his  mother  surprisingly 
well.  Up  until  the  time  she  went  to  Mrs. 
Boors  in  response  to  the  Utter's  invitation 
to  visit  her  at  Factory  Hill,  in  Chester,  in 
January,  1900,  Jeff  had,  ever  since  the  exe- 
cution of  the  deed,  supported  and  cared  for 
his  mother  as  an  inmate  of  his  home.  The 
old  lady  having  fallen  sick  at  Mrs.  Boors, 
and  having  lain  there  for  several  months,  se- 
riously 111,  Mrs.  Roof  seems  to  have  repented 
of  her  hospitable  Intentions,  and  preferred 
a  claim  against  Jeff  for  his  mother's  support 
for  the  time  she  had  been  with  her.  Jeff 
had.  been  to  see  his  mother  several  times 
during  her  illness,  but  nothing  had  been  said 
to  him  about  paying  bis  mother's  board 
or  taking  her  away.  As  soon  as  he  received 
notice  of  the 'claim  through  Atiomey  New- 
bold,  Jeff  came  for  his  mother  and  took  her 
to  his  home.  I  do  not  think  the  allegations 
as  to  111  treatment  and  abuse  are  sustained. 
It  Is  significant  that  the  time  she  was  found 
with  vermin  on  her  was  a  short  time  after 
she  came  back  from  Mrs.  Roors.  There  Is 
no  donbt  that,  fnn  ttis  time  of  her  sick- 
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desa  at  Ifn.  BooTs,  she  baa  been  a  great 
charge  and  bnrden  upon  those  about  her. 
Jeff  Revel's  wife— a  woman  -who  Impressed 
me  faTorably  as  a  witness  In  the  case— has 
been  a  good  deal  of  an  Invalid  herself  for 
several  years,  and  it  may  be  that  the  (rid 
lady  might  have  lacked  certain  attentions  on 
that  accoont;  but  there  Is  no  satisfactory 
evidence  that  Jeff  either  failed  to  provide 
for  his  mother,  or  that  he  neglected  and 
abased  her.  Certainly  the  other  chlldrm 
have  not  developed  any.  very  attractive 
traits  or  devoted  deeds,  in  the  way  of  filial 
piety  or  otbonMse,  so  far  as  the  testimcmy 
reveals. 

'(4>  la  the  bringing  of  this  action  the  act 
and  deed  of  the  plaintiff,  conceived  and  ex- 
ecuted in  the  exercise  of  a  free,  intelligent, 
and  responsible  will?  Tbln  suit  was  com- 
menced over  five  years  after  the  <dd  lady 
had  deeded  the  land  to  Jeff.  It  was  com- 
menced while  she  was  at  Mrs.  Roors,  where 
she  bad  gone  a  second  time  in  the  fall  of 
1900.  When  she  api>eared  as  a  witness  in 
tblB  case,  four  and  one-half  months  after 
snit  was  started,  there  is  no  doubt  she  was 
mentally  irresponsible,  or  very  nearly  so.  Dr. 
McGonnell's  testimony  establishes  that  she 
was  almost,  if  not  quite,  in  that  condition 
when  be  treated  her  at  Mrs.  Boors  in  ttie 
sprlag  of  1900.  I  am  satisfied  that  she  was 
very  nearly,  if  not  quite,  mentally  incapable 
when  this  action  was  comnienced.  The  set- 
ting aside  of  the  deed  to  Jeff  Bevels  by  means 
of  this  action  is  the  equivalent,  practically, 
at  her  writing  a  new  deed,  conveying  all  her 
land  to  all  her  children  In  equal  propor- 
tions; for  it  la  almost  certain  that  no  will  or 
other  dlsposittoc  of  her  iHvperty  she  could 
now  make,  or  make  between  this  and  the 
swift-coming  death  boor,  could  be  considered 
the  act  of  a  person  of  sane  mind.  The  first 
deed— the  conveyance  to  Jeff— was  reasona- 
ble, natural,  and  fair.  This  second  deed, 
which  the  old  lady  wculb  write  by  means  of 
a  decres  of  this  court,  giving  a  pittance  carv- 
ed out  of  the  little  plantation  to  each  of  her 
other  numerous  progeny,  none  of  whom  have 
any  special  claim  upon  her  bounty,  would  be 
unnatural  and  unfair,  as  well  as  the  act  of  ■ 
person  virtually  non  compos  mentis.  Pass- 
ing over  the  fact  that  Jeff  Bevels  has  partly 
performed  his  contract  to  support  bis  moth- 
er, and  has  made  some  payments  upon  the 
mortgaged  debt  assumed  by  him,  the  present 
condition  of  the  plalntifTs  mind  makes  It 
impossible  to  place  the  parties  in  statu  quo, 
from  a  legal  standpoint,  by  canceling  the 
deed  of  December  23,  1895. 

"(5)  In  view  of  the  findings  of  fact  and 
conclusions  of  law  reached  as  to  the  deed  of 
December  23,  189S,  it  will  not  be  necessary 
to  consider  in  detail  the  second  deed  of  Au- 
gust 81,  1897,  or  the  mortgage  of  the  defend- 
ant J.  Ia  AbeU. 

"Upon  the  above  review  of  the  facts,  I 
■ahmit  the  following  findings: 

"W  lluit  on  the  23d  of  December,  1895, 


the  day  deed  In  question  1b  this  case  was 
executed,  the  plaintiff  herein  was  a  woman 
about  76  years  old,  ignorant  and  illiterate, 
and  of  naturally  weak  mental  powers,  aggra- 
vated to  some  extent  by  old  age. 

"<2)  That  notwithstanding  her  Ignorance 
and  mental  feebleness,  the  plaintiff  was  ca- 
pable of  understanding  the  general  nature 
and  effects  of  the  deed  aforesaid,  whereby 
she  conveyed  the  land  described  in  the  com- 
plaint to  her  son  the  defendant  Jefferson  D. 
Bevels,  and  in  fact  did  understand  her  said 
act  and  deed. 

"(3)  Tbat  the  execution  of  said  deed  of  con- 
veyance was  not  procured  by  fraud,  threats, 
or  undue  influence  im  the  part  of  the  defend- 
ant Jeff  D.  Bevels. 

"(4)  Tbat  the  consideratlonof  the  said  deed 
was  not  grossly  inadequate,  that  the  said  con- 
veyance was  thoroughly  in  accord  with  the 
plaintiff's  win  and  wishes,  and  that  the  tran»- 
action  was  not  unf&ir  and  inequitable  in  any 
way. 

"(5)  That  tbe  agreement  on  tbe  part  of 
Jeff  D.  Revels  to  support  and  care  for  hla 
mother,  tba  plaintiff,  during  the  remainder  of 
her  life,  was  a  part  of  the  consideration  of 
and  for  said  deed  of  conveyance,  and  that 
the  failure  to  insert  said  agreement  in  the 
deed  was  contrary  to  the  Intention  of  both 
parties,  being  due  to  mutnal  mistake. 

"<S)  That  the  plaintUTs  present  mental  con- 
dition, taken  In  connection  with  tbe  other  cir- 
cumstances, raises  the  presumption  tbat  the 
bringing  and  prosecution  of  this  suit  is  not 
an  act  of  the  plaintiff's  free,  intelligent  wfil, 
and  makes  tt  impossible  to  restore  said  par- 
ties to  tbe  status  quo  ante. 

"(7)  That  tbe  defendant  Josh.  L.  Abell  is 
the  owna  and  bolder  of  a  mortgage  upon 
the  premises  described  in  the  complaint,  tbat 
the  condition  of  said  mortgage  has  been  bro- 
ken, and  that  there  Is  now  due  upon  the  debt 
secured  by  said  mortgage  the  sum  of  $ . 

"The  principles  of  law  governing  this  case 
may  be  briefly  stated  as  follows:  The  acts 
and  contracts  of  persons  who  are  .of  weak 
understandings,  and  who  are  thereby  liable 
to  imposition,  will  be  held  void  in  a  court  of 
equity,  and  relief  by  rescission  granted,  if  it 
appear  that  such  acts  or  contracts  were  in 
fact  induced  or  procured  by  Imposition  or 
undue  influence,  or  if  the  nature  of  the  act  or 
contract  or  of  the  conditlonB  or  circumstan- 
ces under  which  it  was  executed,  show  un- 
fairness or  advantage  taken,  or  Justify  the 
conclusion  that  the  party  has  not  exercised 
a  ddlberate  Judgment,  but  has  been  Imposed 
upon,  circumvented,  or  overcome  by  cunning, 
artifice,  or  undue  influence.  Story,  Eq.  Jur. 
8  238;  Banker  v.  Hendricks,  24  S.  C.  1;  Gas- 
ton V.  Bennett,  80  a  O.  473,  9  S.  E.  515:  Wille 
V.  WUle,  67  &  O.  427,  85  S.  B.  804;  Allore  v. 
Jewell,  94  U.  a  S06,  24  U  Ed.  aoo.  On  tiie 
other  hand,  unless  tbere  is  great  Inadequacy 
of  consideration,  or  some  other  evidence  of 
fraud,  imposition,  or  overreaching,  any  de- 
gree of  imbecility  will  not  suffice  to  avoid 
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a  deed.  Henderson  t.  McGregor,  30  Wis.  78, 
and  fifteen  other  cases  cited  in  note  to  AUore 
▼.  Jewell,  94  U.  8.  606,  24  L.  Ed.  260.  'Abso- 
lute sonndnesa  of  mind  Is  not  necessary  to 
enable  one  to  make  a  valid  conveyance.  It  la 
safSclent  if  the  mind  fully  comprehend  the 
import  of  the  particular  act'  Rlppy  t.  Oant, 
4  Ired.  443;  Miller  v.  Craig,  86  111.  100;  Den- 
nett ▼.  Dennett,  44  N.  H.  !}31,  84  Am.  Dec. 
97.  'In  all  cases  InvoMng  an  inquiry  of  this 
sort,  In  order  to  avoid  erroneous  conclasions 
the  strictest  attention  must  be  paid  to  the 
particular  circumstances,  so  as  to  ascertain, 
if  delusion  and  infirmity  appear,  whether  they 
are  so  connected  with  the  act,  the  validity 
of  which  is  In  dispute,  as  to  show  tliat  as  to 
that  act  the  intelligent  assenting  mind  was 
wanting.'  Bairowi,  J.,  in  Hovey  v.  Hobson, 
S5  Me.  282. 

"As  to  reformation,  the  mle  nnder  which 
conclusion  No.  2,  as  hereinafter  stated,  is 
reached,  is  as  follows:  'Where  an  agreement 
is  made  and  reduced  to  writing,  bat  through 
mistake,  inadvertence,  or  fraud  the  writing 
falls  to  express  correctly  the  contract  really 
made,  a  court  of  equity  will  reform  the  In- 
strument in  conf^mlty  with  the  real  inten- 
tion of  the  parties.'  20  Am.  &  Eng.  Enc. 
Law,  718.  It  Is  evident  that  any  discussion 
of  any  law  applicable  to  this  case  Is  xmneces- 
sary.  The  law  Is  plain  and  comparatively 
simple.  The  determlnatloa  of  the  issues  de- 
pends npon  a  careful,  critical  analysis  and 
weighing  of  the  facts.  In  the  well-cunsldered 
and  able  argument  for  the  plaintiff  the  ef- 
fort was  made  to  put  this  case  upon  all  fours 
as  to  the  facts  with  the  recent  case  of  Wllle 
V.  Wllle.  The  analogy  falls  as  to  more  than 
one  vital  point  In  the  Wille  Oase  the  deed 
was  executed  under  a  mistake  of  fact  on 
part  of  grantor,  who  believed  she  was  ex- 
ecuting a  will;  the  valuable  consideration 
was  entirely  oominal,  and  the  contract  itself 
improvident  and  unreasonable.  And  so,  I 
believe,  little  is  to  be  gained  by  a  study  of 
cases,  a  number  of  which  in  our  own  Re- 
ports I  have  examined.  Every  case  must 
stand  npon  its  own  bottom,  and  that  is  par- 
ticularly true  In  a  case  of  this  kind.  Appreci- 
ating that  fact  I  have  endeavored  to  Indi- 
cate In  some  measure  the  character  and  man- 
ner of  the  witnesses,  and  the  impressions  pro- 
duced by  them,  with  perhaps  unnecessary 
candor  in  some  instances,  but  in  the  interest 
of  the  troth,  as  I  see  it  Judge  Wardlaw, 
In  Means  v.  Means,  5  Strob.  189,  says:  Where 
tbwe  has  been  conflict  of  testimony,  many 
witnesses  on  one  side,  all  fair  upon  paper, 
may  luive  been  dlabelieved,  and  slight  testl- 
niony  on  the  othA  side,  from  the  character  and 
manner  of  a  witness,  or  ch-cumstances  which 
attended  the  trial  and  fell  within  the  obser- 
vation of  the  Jury,  may  have  Justly  acquired 
taiet  which  cannot  here  be  appreciated.' 

"Upon  the  facts  above  found,  the  conclo- 
riona  below  slated  necessarily  follow: 

"(1)  niat  the  deed  of  conveyance  of  date 


December  23,  1805,  from  the  plaintiff,  Susan- 
nah Revels,  to  the  defendant  Jeff  D.  Revels, 
is  a  valid  and  binding  contract  and  that  the 
plaintiff  herein  is  not  entitled  to  have  said 
instmment  rescinded  or  canceled. 

"(2)  That  the  said  deed  of  December  23, 
1805,  should  be  reformed  to  the  extent  of  hav- 
ing written  therein,  as  a  part  of  the  consid- 
eration therefor,  the  promise  of  the  grantee, 
Jeff  D.  Revels,  properly  to  support  and  care 
for  his  mother,  the  grantm:,  Susannah  Revels, 
for  and  during  her  natural  life. 

"(3)  That  the  defendant  Josh  Ik  Abell  Is 
entitled.  If  he  so  desires,  to  an  order  of  fore- 
closure and  sale  of  the  premises  described  In 
the  complaint;  the  proceeds  of  such  sale  to 
be  applied  to  the  iwymoit  at  bis  mortgage 
debt,  with  the  interest  thereon,  after  the  pay- 
ment of  a  certain  portion  of  the  costs,  as 
hereinafter  provided. 

"(4)  That  hi  the  evrait  the  defendant  Abell 
shall  not  demand  the  foreclosure  of  his  mort- 
gage In  this  action,  the  plaintiff  herein  shall 
be  liable  for  one  half  of  the  costs  of  this  ac- 
tion, and  the  defendant  for  the  other  half 
thereof;  In  the  event  said  mortgage  be  fore- 
closed, and  premises  sold,  three-fourths  of  the 
costs  shall  be  taxed  against  the  defendant,  to 
be  first  paid  from  the  proceeds  of  the  sale 
of  the  mortgaged  premises,  and  the  remaining 
one-fourth  thereof  shall  be  taxed  against  the 
plaintiff." 

Glenn  &  McFadden,  for  appdlant  Cald- 
well &  Gaston,  for  appellee. 

POPE,  3.  NInety-sIz  and  a  half  acres  of 
land  Is  the  oontentloin  between  mother  and  son, 
or,  rather,  all  the  children  except  the  son  have 
Influenced  the  mother  to  turn  agahist  her  son. 
Surely  the  love  of  money  Is  the  root  of  all  evil. 
The  story  Is  soon  told.  The  plain  story  Is 
short  Not  long  after  the  war,  the  plaintiff, 
who  was  the  mother  of  seven  children,  was  left 
a  widow.  Three  of  these  children,— two  girls 
and  a  boy— were  left  to  the  care  of  their  moth- 
er, the  plaintiff.  This  96^  acres  of  land  was 
assigned  to  the  widow  in  the  partition  of  her 
husband's  estate.  She  conid  not  work  in  the 
fleld,  yet  she  must  have  managed  her  house- 
bold  affairs  wdl.  Her  son  Jefferson  D.  Rev- 
els clung  to  his  mother.  He  cultivated  her 
land  from  the  year  1874  so  that  the  generous 
yield  therefrom  supported  mother  and  all 
three  children.  One  by  one  the  girls  married, 
and  would  leave  the  family  nest  When  only 
one  was  left,  Jeff  himself  married.  Bicker- 
ings between  the  daughter  and  the  daughter- 
in-law  caused  Jeff  to  take  his  wife  a  little 
distance  from  his  mother,  but  not  to  such  a 
distance  as  to  fall  to  work  for  her,  and,  too, 
only  staying  away  until  he  could  put  himself 
up  a  modest  cottage  on  his  mother's  land. 
As  soon  as  this  last  daughter  married,  the 
mother  had  her  son  to  come  back  with  his 
wife  into  the  family  residence.  The  plaintiff, 
through  some  misfortune,  had  to  bortow  a. 
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few  Inmdred  dollan.  A  kind  lady  lent  the 
money  on  a  mortgage  of  her  land,  and  was 
Tery  Indulgent  Finally,  after  yeaia,  a  aon- 
in-taw  of  the  idalntUT,  at  her  reqneat,  took  np 
the  mortgage  debt.  This  aame  aon-ln-law 
took  xip  a  mortgage  that  Wesley  Bevels,  a 
son  of  the  plaintiff,  had  given  on  big  lands. 
The  debt  not  being  paid,  this  son-In-Iaw,  Mr. 
Mike  Melton,  foreclosed  his  mortgage,  and 
bought  the  land  at  the  sale.  Thus  Wesley 
Revels  was  turned  ont  Into  the  public  high- 
way. This  was  too  much  for  the  mother,  the 
plaintiff.  Instantly  she  was  filled  with  fore- 
bodings as  to  her  own  fate  at  the  hands  of 
her  son-in-law.  The  defendant  did  not  take 
any  part  against  his  brother-in-law,  but  the 
plaintiff  conld  not  be  quieted.  Finally  she 
pn^osed  to  her  son  Jeflterson,  the  defendant, 
that  if  he  would  take  np  the  mortgage  held 
by  Mr.  Mike  Melton,  and  would  also  agree 
to  support  the  plaintiff  the  balance  of  her  life, 
stae  would  convey  the  96^  acres  of  land  to 
him.  He  consented  to  try  to  take  up  the 
mortgage.  The  result  was  that  the  defend- 
ant J.  L.  Abell  agreed  to  advance  the  money 
to  pay  off  the  mortgage  held  by  Mr.  -Mike 
Helton,  provided  that  the  defendant  Jefferson 
I>.  Bevels  would,  as  soon  as  the  plaintiff  con> 
veyed  the  land  to  him,  execute  a  mortgage  on 
tbe  land  to  secure  the  money  necessary  to 
satisfy  Mr.  Melton's  mortgage.  So  the  par- 
ties went  to  the  town  of  Chester,  S.  C,  Into 
the  law  office  of  Mr.  A.  O.  Brlce,  where  the 
latter  prepared  the  deed  from  the  plaintiff 
to  the  defendant  Jefferson  D.  Revels,  who  at 
the  aame  time  prepared  a  deed  by  way  of 
mortgage  of  the  same  land  to  J.  L.  Abell  for 
9360,  which  was  executed  as  a  part  of  the 
aame  transaction  by  the  said  Jefferson  D. 
Bevels.  A  daughter  of  the  plaintiff  took  her 
mother  out  of  the  office  while  the  papers  were 
being  prepared,  and  urged  her  mother  not  to 
sign  the  papers.  The  mother's  reply  was,  "I 
know  what  I  am  doing,"  and  she  returned  and 
executed  the  vsipen.  All  these  things  hap- 
pened In  the  year  1895.  Thereafter  the  plain- 
tiff returned  to  her  old  home,  and  resided 
there  as  a  member  of  her  son  Jefferson's  fam- 
ily. At  his  table  Jefferson  always  helped  his 
mother's  plate  first  of  all  the  family  until 
some  time  dtuing  the  year  1900.  On  Ist  Jan- 
uary, 1801,  this  action  was  begun  to  cancel 
the  conveyance  In  question  on  the  ground  that 
plaintiff  was  a  very  old  woman,  of  weak 
mind,  miprotected.  and,  dominated  by  the  In- 
fluence of  her  son  Jefferson,  without  consid- 
eration, but  through  fear  of  him,  by  his  In- 
timidation of  her,  by  his  fraud,  etc.,  had  made 
the  same  without  understanding  what  she 
was  doing.  The  consideration  named  In  the 
deed  was  $400,  while  the  mortgage  of  Mr. 
Melton  was  only  $300.  The  answ»  of  the 
defendant  denied  all  wrongdoing.  The  Is- 
sues of  law  and  fact  were  referred  to  J.  H. 
Marlon,  Esq.  His  report  Is  clear  and  strong, 
and  was  In  favor  of  the  defendant  on  all  the 
Issues  of  law  and  fact  Flaintifl  excepted  to 
-his  report,  and,  ui>on  the  hearing  before  Judge 


Ernest  Gary,  be  pronounced  a  decree  in  favor 
of  the  plaintiff,  and  ordered  the  deed  can- 
celed. Upon  appeal  we  have  given  the  case 
full  consideration,  and,  as  the  result  thereof, 
we  find  ourselves  In  favor  of  the  views  of 
Mr.  Marlon,  as  special  referee.  His  report 
must  be  reported.  We  will  not  repeat  a  dis- 
cussion of  the  facts.  However,  it  is  apparent 
to  us  that  the  defendant  Jefferson  D.  Revels 
should  execute  a  deed  to  Susannah  Revels, 
wherein  he  must  bind  himself  to  support  his 
mother,  the  plaintiff,  for  and  during  her  life- 
time, as  a  member  of  his  family,  but  not  to 
Include  her  expenses  while  living  anywhere 
else  than  in  his  family. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  be  reversed,  and  that 
the  complaint  be  dismissed  upon  the  execu- 
tion of  a  deed  by  the  defendant  Jefferson  D. 
Revels  to  his  mother,  Mrs.  Susannah  Revels, 
whereby  he  binds  himself  to  give  her  a  sup- 
port tfx  and  during  her  natural  Ute^  and  so 
long  as  she  resides  with  him. 

JONES,  J.,  concurs  In  the  result 


(M  S.  C.  277) 

FBIBDHBIM   v.   CRESCENT   OOTTON 

MILL  «t  al. 

(Supreme  Court  at  South  Carolina.    June  19, 

1902.) 

BBCEIVBRS-COSTB    AND    ATTORNST'S    FEBS- 

COBFORATION— OWNERSHIP   OF 

BONDS-BTIDENCB. 

1.  Where  mortgaged  property  and  madiinery 
on  which  the  manufacturer  held  a  purchase- 
money  mortgage  are  sold  by  the  receiver,  the 
attorney's  fees  of  the  receiver,  taxes,  commis- 
uoDs  of  receiver,  and  costs  of  coaii  are  prop- 
erly paid  pro  rata  oat  of  such  proceeds. 

2.  The  president  of  an  insolvent  cotton  mill 
deposited  certain  of  its  bonds  with  the  bank 
to  secure  a  loan  for  the  milL  and  thereafter 
paid  the  loan  in  part  by  his  mdividaal  fnods. 
Held  6u£9cieut  to  establish  his  claim  that  the 
bonds  belonged  to  him  as  an  individual,  thoagb 
no  account  of  the  transaction  conld  be  found  on 
the  books  of  the  mill. 

3.  A  party  paid  to  the  treasurer  of  a  cotton 
mill  moneys  (or  which  he  was  to  receive  bonds 
at  par  secnred  by  a  trnst  deed.  The  oflScers 
of  the  mill  hypothecated  ali  the  bonds  to  a 
bank,  and  none  were  ever  delivered  In  pursu- 
ance of  the  contract  Held,  that  any  surplus 
of  the  mortgage  assets  after  paying  the  claim 
secured  by  the  pledged  bonds  was  applicable  to 
the  debt  of  such  lender. 

4.  Where  a  receiver,  under  orders  of  the 
court  runs  an  insolvent  cotton  mill, .  the  ex- 
penses thereof  are  properly  paid  from  proceeds 
of  the  sale  of  the  goods  mannfactnred  by  the 
receiver  to  the  exdusion  of  the  general  uusecur- 
ed  creditors. 

Appeal  from  common  pleas  circuit  court  of 
York  county;   Townsend,  Judge. 

Action  by  Samuel  Friedhelm  against  the 
Crescent  Cotton  Mill  and  others. 

The  following  is  the  circuit  decree: 
"On  hearing  the  report  of  the  receiver,  A. 
B.  Smith,  bearing  date  of  April  17,  1901, 
and  the  report  of  W.  Brown  Wylle,  special 
referee,  upon  the  claims  presented  and  proved 
before  him,  and  after  hearing  the  argument 
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of  counsel  upon  all  matters  of  contest,  It  is 
hereby  ordered,  adjudged,  and  decreed,  that 
the  report  of  the  said  A.  B.  Smith,  receiver, 
be,  and  the  same  is  herein,  In  all  respects 
couflrmed,  e:ccept  as  the  same  may  be  here- 
inafter modified.  And  It  appearing  from  the 
said  special  referee  that  there  have  been 
proved  before  him  bonds  secured  by  the  lien 
of  the  mortgage  mentioned  In  the  pleadings, 
amounting  to  $50,000,  with  coupons  on  ^!75,- 
000  of  Bucb  bonds  from  April  1,  1900,  and 
v^lth  coupons  on  $35,000  thereof  from  Oc- 
tober 1,  1900,  and  also  detached  coupons  due 
April  1,  1900,  amounting  to  (800;  and  it  ap- 
pearing that  only  the  six  bonds  proved  by 
O.  K.  Eldrldge,  with  coupons  maturing  Oc- 
tober 1,  1900,  are  disputed  as  to  ownership; 
and  as  to  these  bonds,  after  hearing  the  tes- 
timony offered  and  argument  of  counsel,— 
It  is  hereby  adjudged  that  the  said  O.  K. 
Eldridge  is  the  legal  and  'bona  fide'  owner 
and  holder  of  the  said  bonds.  And  it  fur- 
ther appearing  from  the  report  of  the  said 
special  referee  that  W.  B.  Fewell  having,  on 
the  7tb  day  of  December,  1899,  paid  over  to 
the  Crescent  Cotton  Mill  the  sum  of  $5,000, 
with  the  understanding  and  agreement  that 
he  should  receive  therefor  first  mortgage 
coupon  bonds  of  the  said  Crescent  Ootton 
Mill,  but  which  bonds  were  never  delivered; 
and  It  further  appearing  that  the  whole 
amount  of  $50,000  of  bonds  issued  by  the 
said  Crescent  Cotton  Mill  are  now  held  by 
other  bona  fide  holders:  It  is  ordered  and  ad- 
Judged  that  the  said  W.  B.  Fewell  is  In  eq- 
uity entitled  to  receive  any  bonds  or  surplus 
of  bonds  which  have  been  or  may  be  released 
by  the  xwyment  of  the  debts  for  which  the 
same  were  pledged,  to  the  aggregate  par 
value  of  $5,000,  and  Is  entitled  to  be  paid 
his  pro  rata  on  said  bonds,  if  any,  along  with 
the  other  bondholders  of  the  said  Crescent 
Cotton  Mill,  out  of  the  proceeds  of  the  prop- 
erty sold  under  said  n(»:tgage,  after  the  pay- 
ment of  the  expenses  as  hereinafter  pro- 
vided. And  It  further  appearing  from  the 
report  of  the  said  A.  E.  Smith,  receiver, 
that  there  is  now  In  the  bank  the  sum  of 
$33,752.77,  with  Interest  thereon  at  four  and 
one-half  per  cent  from  February  11,  1901, 
applicable  to  the  payment  of  the  said  bonds 
and  coupons,  after  the  payment  of  expenses: 
It  Is  hereby  (nrdered,  adjudged,  and  decreed, 
that  the  said  receiver  do  at  onee  draw  out 
and  retain  from  said  sum  so  deposited  an 
amount  equal  to  three  per  cent,  thereon  for 
his  commissions  as  receiver,  and  that  he 
pay  therefrom  to  James  F.  Hart  E<sq.,  plain- 
tiff's attorney,  the  sum  of  $840,  being  four- 
fifths  of  the  fee  of  $1,050  allowed  him  nnder 
the  order  of  this  court  dated  April  17,  1901; 
and  that  he  pay  therefrom  to  Jos.  W.  Barn- 
well, Esq.,  the  snm  of  $100  in  full  of  counsel 
fees  and  commissions  of  the  Richmond  Trust 
&  Safe  Deposit  Company,  and  to  W.  W. 
Lewis,  Esq.,  the  sum  of  $20,  being  four-fifths 
of  his  fee  of  $26  allowed  him  as  attorney  for 
the  Crescent  Cotton  Mill,  and  to  W.  Brown 


Wylle,  Esq.,  the  sum  of  $80,  being  fonr-flftbs 
of  his  fee  of  $100  hereby  allowed  him  as 
special  referee  herein;  and  to  F.  P.  McCain, 
Esq.,  the  sum  of  $16,  being  four-fifths  ot  his 
fee  of  $20  hereby  allowed  him  as  special 
referee  in  said  cause;  and  to  James  F.  Hart, 
Esq.,  the  sum  of  $160,  being  four-fifths  of 
the  additional  fee  of  $200  hereby  allowed  him 
as  recelvw's  attorney.  In  addltl<»i  to  the  sum 
of  $150  already  paid  to  him  by  the  receiver; 
and  that  said  receiver  retain  therefrom  in 
his  hands  to  the  credit  of  the  fund  oat  of 
which  it  was  paid  the  sum  of  $1,031.36,  being 
four-fifths  of  the  sum  of  $1,289.19  paid  out 
by  the  receiver,  as  his  report  shows,  to  wit 
four-fifths  of  the  f(dlowlng  amounts  Insur- 
ance, $98.44;  watchman,  October,  November, 
December,  $126;  James  F.  Hart,  attorney, 
$150;  auctioneer,  $7;  advertising,  $45;  taxes, 
$862.  That  the  receiver,  after  making  said 
payments,  and  after  paying  from  said  mort- 
gage fund  four-fifths  of  the  costs  of  the  offi- 
cers of  the  court  to  be  taxed  by  the  clerk, 
do  credit  to  each  of  the  claimants  proving 
said  bonds  his  pro  rata,  to  be  based  on  the 
report  of  the  referee  as  of  April  1,  1900,  but 
under  special  agreement  with  the  counsel  of 
the  said  Charleston  Savings  Institution  he 
shall  pay  to  the  said  institution,  or  said  coun- 
sel for  them,  a  sum  not  exceeding  $14,042.06, 
and  nnder  special  agreement  with  the  counsel 
of  the  Hibemla  Bank  a  sum  not  exceeding 
$52,744;  and  any  difference  between  the  pro 
rata  share  of  the  said  institution  and  bank 
and  said  sum  agreed  to  be  received  by  them 
be  applied  by  him  to  the  claim  of  W.  B. 
Fewell  to  an  amount  not  exceeding  a  pro 
rata  sum  paid  to  the  other  bondholders  on 
bonds  to  the  amount  of  $5,000;  and  that  said 
receiver  do  forthwith  pay  to  said  claimants 
or  their  counsel  their  whole  pro  rata  or  dis- 
tributive share  of  said  mortgage  fund,  ex- 
cept as  hereinbefore  ordered,  under  special 
agreement  with  said  Charleston  Savings  In- 
stitution and  Hibemla  Bank.  And  it  Is  far- 
ther ordered  that  In  case  the  said  mort- 
gage fund  be  not  sufilcient  to  discharge  the 
claims  of  said  bondholders  in  full,  said  claims 
be  paid  their  pro  rata  of  any  funds  distrib- 
utable among  the  general  creditors,  bnt  the 
payments  so  made  shall  not  exceed  the 
amounts  proved  against  said  mortgage  fund, 
and  In  the  case  of  the  Charleston  Savings 
Institution  and  Hibemla  Bank  not  more  than 
the  sum  agreed  to  be  received  by  them  re- 
spectively. And  it  Is  farther  ordered  and 
adjudged,  that  A.  H.  White  do  pay  to  said 
receiver  the  sum  of  $257.84,  being  one-fifth 
oi  said  sum  of  $1,289.19,  to  be  credited  back 
to  the  fund  oat  of  which  It  was  paid,  and 
one-fifth  of  the  costs  of  the  officers  of  the 
court,  to  be  taxed  by  the  clerk;  and  also 
the  sum  of  $210,  being  one-fifth  of  the  fee 
of  $1,050  ordered  to  be  paid  to  James  F. 
Hart  plahitifTs  attorney,  under  order  of  the 
court  dated  April  17,  1901;  the  sum  of  $5, 
being  one-fifth  of  the  fee  allowed  W.  W. 
Lewis,    attorney    for   the   Crescent    Cotton 
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Min;  the  Bnm  of  |20,  being  one-flffh  of  the 
fee  allowed  W.  Brown  Wylle,  special  referee; 
the  som  of  94,  being  one-fifth  of  the  fee  al- 
lowed F.  P.  McCain,  special  referee;  the 
sum  of  $40,  being  one-flftb  of  the  additional 
fee  allowed  James  F.  Hart,  as  attorney  for 
the  receiver;  and  also  the  sum  of  9273,  as 
receiver's  commissions  on  $9,100,  proceeds  of 
the  sale  of  the  machinery  sold;  and  receipt 
the  receiver  for  the  remainder  of  said  fund 
of  $9,100  as  a  credit  on  his  lien  on  said  funds 
reported  by  the  referee,  and  thereupon  his 
bid  for  said  machinery  shall  be  deemed  paid 
in  full.  And  It  is  further  ordered  and  ad- 
judged that  out  of  any  funds  still  remaining 
In  his  hands,  after  first  retaining  therefrom 
three  per  cent,  for  his  commissions,  and  a 
further  sum  of  five  per  cent  thereof  to  be 
credited  bade  as  Its  part  of  the  costs  and 
expense'3  of  these  proceedings  to  the  funds 
applicable  to  the  payment  of  the  bonds  and 
coupons  and  to  the  machinery  fund  ^olng  to 
A.  H.  White,  fonr-flfths  to  the  former  and 
one-fifth  to  the  latter  fund,  said  receiver  shall 
pay  to  the  National  Banlz  of  Bock  Hill,  S. 
C,  the  amount  due  on  the  note  for  $1,800, 
given  by  him  to  said  bank  for  money  bor- 
rowed under  orda"  -of  bourt  in  this  cause; 
and  that  the  remainder  thereof  be  distributed 
pro  rata  among  the  general  creditors.  It  is 
further  ordered  and  adjudged  that  the  said 
receiver  do  proceed  to  collect  from  I.  H. 
Cohen,  trustee,  purchaser  of  the  Crescent 
Cotton  Mill,  on  his  bond  given  said  receiver, 
the  sum  of  $63,  paid  by  said  receiver  for  a 
day  and  night  watchman's  services  for  the 
care  of  said  properly  from  December  31, 
1900.  It  Is  farther  <»dered  and  adjudged 
that  the  claims  of  A.  H.  White  and  others 
fm-  $2,060.91,  as  reported  by  the  special  ref- 
eree, W.  Brown  Wylle,  Esq.,  is  not  a  lloi 
npon  the  proceeds  of  the  sale  of  any  of.  the 
property  In  the  hands  of  said  receiver." 

From  this  decree,  the  Commercial  &  Farm- 
as'  Bank,  White,  White  &  Hutchison,  Hol- 
ler. Richmond  Trust  &  Safe  Deposit  Com- 
pany. Bibemir.  Savings  Bank,  Charleston 
Savings  Institution,  Revel,  and  Fewell  ap- 
peal.   Modified. 

WlthersiMon  &  Spencws,  for  appellants 
Comraerjial  &  Farmers'  Bank,  White,  White 
A  Hutchison,  and  Holler.  Jos.  W.  Barnwell, 
for  appellants  Richmond  Trust  &  Safe  Deposit 
Co.,  Hibernla  Savings  Bank,  Charleston  Sav- 
ings Institution,  and  Revel.  Wm.  J.  Cherry 
and  D.  E.  Flnley,  for  appellant  FeweU.  Wil- 
son &  Wilson,  for  appellees  Eldrldge  and  Na- 
tional Bank  of  Rock  Hill.  Jas.  F.  Hart,  for 
appellee  receiver.- 

POPE,  J.  The  defendant  was  chartered 
under  the  laws  of  this  state  on  the  11th 
day  of  August,  1899.  It  passed  Into  the 
hands  of  a  receiver,  under  an  order  made  In 
this  action,  because  of  insolvency,  on  the 
4tb  day  of  September,  1900,  aged  1  year  and 
23  days.  In  September,  1899,  the  defendant 
executed  to  the  Richmond  (Va.)  Safe  Depos- 


it &  Trust  Company  a  mortgage  covering  all 
its  real  and  personal  property  situated  in  the 
city  of  Rock  Hill,  S.  C,  which  secured  $50,- 
000  of  negotiable  coupon  bonds  to  be  Issued 
by  said  Crescent  Cotton  MIU.  Of  this  $50,- 
000  of  negotiable  bonds  so  Issued  not  a 
single  bond  was  ever  sold  on  the  open  mar- 
ket On  the  contrary,  every  one  of  such 
bonds  was  hypothecated  to  secure  loans. 
For  Instance,  $18,000  of  said  bonds  were  hy- 
pothecated to  the  Charleston  Savings  In- 
stitution, of  Charleston,  S.  C,  to  secure  a 
loan  of  $13,645;  $6,000  to  the  Hibernla  Sav- 
ings Bank,  of  Charleston,  to  secure  a  loan  of 
$3,719.07;  $10,000  to  the  plalntUf  to  secure  a 
loan  of  $7,500;  $5,000  to  the  National  Bank 
of  Charlotte,  N.  C,  to  secure  a  loan  of  $5,- 
000;  $6,000  to  secure  a  loan  made  by  a  Rock 

^HiU  bank;  $6,000  to  secure  a  debt  for  ma- 
chinery to  the  Saco  Fettee  Machine  Company. 
Nothing  but  the  exhaustion  of  the  supply  of 
the  bonds  prevented  the  president  and  treas- 
urer of  the  defendant  cotton  mill  from  hy- 
pothecating $8,000  of  the  bonds  with  one  O. 
K.  Eldrldge,  of  New  York,  to  secure  a  loan 
to  him  and  turning  over  $6,000  to  Mr.  W.  B. 
Fewell,  who  paid  for  them  in  advance  at 
par.  When  the  affairs  of  the  Crescent  Cot- 
ton Mill  were  being  examined  before  Mr.  W. 
Brown  Wylle,  as  special  referee,  it  was  as- 
certained that  the  books  of  the  mill  failed 

_  to  state  Its  operations  as  to  these  bonds,  as 
also  th  J  condition  of  subscriptions  to  its  cap- 
ital stock.  Instead,  therefore,  of  being  able 
to  trace  the  history  of  the  Issue  of  the  $50,- 
000  of  bonds  from  the  books  of  the  mill  to 
the  holders  thereof,  this  history  had  to  be 
traced  from  the  holders  back  to  the  mill. 
So  much  by  way  of  preface.  Under  the  ac- 
tion a  receiver  of  the  mill  was  appointed, 
and,  as  before  remarked,  Mr.  W.  Brown 
Wylle  was  appointed  special  referee,  and  di- 
rected to  advertise  for  ail  creditors  of  the 
mill  to  present  and  prove  their  respective  de- 
mands before  him.  Quite  a  number  of 
claims  which  were  unsecured  came  before 
the  special  referee,  but  as  no  assets  could 
possibly  be  available  for  the  payment  of 
their  claims,  no  further  attentloa  will  be 
paid  to  them.  The  special  referee's  report 
upon  claims  which  had  or  claimed  a  prefer- 
ence was  made,  and  upon  exceptions  came 
on  to  be  heard  before  Judge  Townsend. 
His  decree  must  be  reported.  Many  ap- 
peals have  been  taken  from  this  decree,  and 
It  remains  for  this  court  to  dispose  of  the 
samel 

1.  The  Hibernla  Savings  Bank  claims  that 
tbe  circuit  Judge  Inadvertently  allowed  too 
little  Interest  on  Its  claim.  As  we  under- 
stand the  question  of  this  alleged  error,  it  Is 
that  the  circuit  Judge  only  allowed  Interest 
on  Its  pro  rata  share  up  to  1st  April,  1901, 
whereas  his  decree  was  rendered  on  20th 
May,  1901,  and  the  distribution  was  not 
made  until  after  20th  May,  1901,— say  until 
Ist  June,  1901.  This  error  should  be  cor- 
rected, especially  as  this  bank  gave  up  a  se- 
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cniitgr  wUch  wonld  and  did  largely  yield 
more  than  enough  to  pay  ita  full  claim. 
If  tbe  claim,  with  interest  to  1st  March, 
1901,  was  $2,719.07,  and  Ist  April,  1901,— one 
month  later,— was  $2,744.60,  then,  by  the 
same  mle,  on  1st  June,  1901,— two  months 
later,— it  should  be  $2,796.66.  Let  this  appel- 
lant receive  $2,795.66,  instead  of  $2,744.60. 

2.  It  is  contended  liiat  tbe  claim'  of  James 
F.  Hart,  as  attorney  for  the  receiver  of  tbe 
mill,  as  the  balance  of  bis  fee  (say  $200), 
should  not  be  charged  as  against  tbe  holders 
of  bonds  secured  by  mortgage,  and  also  as 
against  the  fund  received  from  A.  H.  White, 
as  purchaser  of  tbe  machinery  sold  sepa- 
rately by  the  receiver.  It  is  not  denied  that 
tbe  sale  was  pushed  forward  by  the  attor- 
ney; that  such  attorney  has  represented  said 
receiver  In  several  important  suits.  Such  ' . 
being  the  case,  we  will  not  interfere  with 
the  exercise  of  the  discretion  of  tbe  circuit 
Judge  involved  in  his  allowance  of  these 
fees.  This  court  admits  that  A.  H.  White 
has  had  a  series  of  mishaps,  which  he  has 
met  like  tbe  man  be  has  proved  himself  to 
be,  but  still  it  was  bis  contract  to  protect 
the  machiney  company  in  its  sales  of  ma- 
chinery to  the  mllL 

3.  It  Is  contended  that  the  other  items  em- 
braced in  tbe  receiver's  accoimt  should  not 
be  allowed,  and.  If  allowed  at  all,  should  not 
require  of  tbe  holders  of  tbe  negotiable 
bonds  secured  by  the  mortgage,  as  well  as 
A.  H.  White,  as  purchaser  of  tbe  machinery, 
to  pay  96  per  cent,  thereof,  while  the  "gen- 
eral account"  Is  only  charged  5  per  cent, 
thereof.  Taxes  paid  by  tbe  receiver,  amount- 
ing to  some  $850,  were  paid  from  tbe  "gen- 
eral fund."  These  taxes  arose  from  prop- 
erty embraced  in  the  mortgage  and  the  sepa- 
rate machinery.  The  fees  of  the  receiver 
arose  from  these  sales.  Tbe  loss  met  by 
the  receiver  In  running  tbe  mill  for  23  days 
was  from  an  honest  effort  to  save  the  prop- 
erty harmless,  as  it  is  well  known  that  In- 
tricate mill  machinery  is  better  protected 
from  injury  wben  In  use  than  by  allowing  it 
to  remain  idle.  Under  all  the  circumstan- 
ces, these  exceptions  must  be  overruled. 

4.  Wbat  is  the  status  of  the  six  bonds  held 
by  O.  K.  Eldridge?  The  circuit  Judge  de- 
creed that  Eldridge  was  the  owner  and  en- 
titled to  set  them  up  as  valid  claims  under 
tbe  mortgage.  This  Is  a  serious  matter. 
The  facts  are  not  very  much  complicated, 
but  the  deductions  to  be  made  from  these 
facts  Is  tbe  serious  question.  When  R.  Lee 
Kerr,  as  an  individual,  borrowed  $15,000 
from  O.  K.  Eldridge,  be  pledged  as  collateral 
to  secure  that  loan  $5,000  of  stock  held  by 
him  (Kerr)  in  the  Rock  HUI  Land  &  Invest- 
ment Company,  and  also  $10,000  of  stock  in 
tbe  Commercial  &  Farmers'  Bank,  of  Rock 
Hill,  S.  0.  Tbe  agreement  between  R.  Lee 
Kerr  and  O.  K.  Eldridge  Is  In  writing,  signed 
by  both  parties.  In  such  agreement  no  ref- 
erence Is  made  to  tbe  Crescent  Mill,— as  to 
its  proposed  iiisve  of  $60,000  negotiable  bonds 


by  said  mill.  No  effort  Is  made  by  Eldridge 
to  obtain  any  of  these  bonds  as  collaterfil  to 
his  loan  already  made  to  Kerr  until  after  It 
was  discovered  that  the  Commercial  &  Farm- 
ers' Bank  of  Rock  Hill,  S.  C,  was  Insolvent, 
but  that  in  the  spring  of  the  year  1900  the 
said  Eldridge  came  to  Rock  Hill  on  two  oc- 
casions, tbe  last  of  which  was  in  April,  1900. 
at  which  last  visit  he  sought  from  R.  Lee 
Kerr  some  of  tbe  bonds  of  the  Crescent  Cot- 
ton Mill  Company.  He  knew  Kerr  was 
president  and  treasurer  of  said  mill,  and  on 
the  30th  Ajivll,  1900,  the  said  R.  Lee  Kerr 
turned  over  to  the  attorneys  of  the  said  Eld- 
ridge six  negotiable  bonds  of  said  Crescent 
Mill  Company,  secured  by  a  mortgage  of  Its 
property,  under  the  following  circumstances, 
viz.:  On  the  Slst  day  of  January,  A.  D. 
1900,  the  Crescent  Cotton  Mill  Company 
made  its  note  payable  to  the  Commeirclal  & 
Farmers'  Bank  of  Rock  HUI,  S.  C  for  the 
sum  of  $11,044,  due  and  payable  in  90  days 
after  Its  date,  and  that  to  secure  said  note 
tbe  said  maker  assigned  as  collateral  secur- 
ity for  said  note  tbe  certificate  of  deposit  of 
$6,000  with  said  bank,  and  also  six  bonds  of 
$1,000  each  of  the  Crescent  Cotton  Mill  Com- 
pany, such  bonds  being  numbered  45,  46,  47, 
48,  49,  and  50.  That  wben  said  Commercial 
&  Farmers'  Bank  became  Insolvent  and  went 
into  the  hands  of  a  receiver  on  the  3d  Feb- 
ruary, 1900,  and  D.  Hutchison  was  appointed 
such  receiver,  be  found  tbe  note  of  the  Cres- 
cent Cotton  Mill  Company  for  $11,044,  to- 
gether with  the  collaterals,  to  wit,  tbe  $5,- 
000  certificate  of  deposit  and  the  six  bonds 
of  the  Crescent  Cotton  MUl  Company,  pin- 
ned to  said  note.  That  R.  Lee  Kerr  was  in 
tbe  vault  of  the  bank  In  April,  1900.  That 
In  May,  1900,  the  said  D.  Hutchison,  as  said 
receiver,  failed  to  find  said  six  bonds  In  the 
bank,  and  asked  R.  Lee  Kerr  If  be  knew 
wbat  had  become  of  them,  to  which  Inquiry 
K.  Lee  Kerr  replied  that  be  did  not  know, 
but  that  he  thought  they  were  mislaid.  That 
circumstances  pointed  to  their  possession  by 
O.  K.  Eldridge.  When  applied  to,  Mr.  Eld- 
ridge promptly  admitted  that  be  held  the 
bonds,  having  received  them  on  the  SOtb 
April,  1900.  R.  Lee  Kerr  subsequently  ad- 
mitted that  he  had  taken  the  six  bonds  in 
question  from  tbe  vault  of  the  Commercial 
&  Farmers'  Bank  under  what  be  called  a 
claim  of  right  He  claimed  to  own  the 
bonds,  and  that  he  had  merely  loaned  them 
to  the  Crescent  Cotton  Mill  Company  to  use 
as  a  pledge  to  the  debt  for  the  $11,()44  debt, 
and,  as  the  debt  was  paid,  be  bad  taken 
them  and  turned  them  over  to  Mr.  O.  K. 
Eldridge  as  an  additional  security  to  bis  loan 
of  $15,000.  Tbe  receiver  demanded  the 
bonds  of  Eldridge.  On  examination  there 
was  no  entry  found  upon  the  books  of  tbe 
Crescent  Cotton  Mill  showing  that  R.  Lee 
Kerr  was  the  legal  holder  as  an  Individual 
of  said  six  bonds  for  $1,000  each,  nor,  for 
that  matter,  any  other  holder  of  bonds.  We 
have  heretofore  stated  that  In  the  written 
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agreement  between  Eldrldge  and  Kerr  aa  to 
the  $15,000  there  waa  no  reference  to  bonda 
to  or  iaaned  by  tbe  Crescent  Cotton  Mill 
Company,  bnt  in  a  lettra  written  on  tbe  5tb 
September,  1899,  by  R.  Lee  Kerr  to  Bld- 
rldge  in  regard  to  thia  loan,  onder  a  post- 
Bcrtpt  and  tbe  lettera  "K.  O."  occur  these 
words:  "Tbe  bonda  will  be  ezecated  on  tbe 
15th  Inst,  at  wbicb  time  tbey  will  be  prompt- 
ly forwarded."  As  to  what  bonds  were  re- 
ferred to  in  thia  second  postscript,  to  be  Is- 
sued on  the  ISth  September,  1899,  we  are 
left  to  conjectura  Tbe  safe  inference  would 
be  that  reference  was  intended  to  be  made 
to  the  $50,000  negotiable  bonds  of  the  Cres- 
cent Cotton  Mill  Company, '  as  they  were 
Issued  about  that  date.  And  R.  Lee  Kerr 
testlflea  that  he  had  promised  verbally  to  O. 
K.  Sldildge  that  be  would  issue  to  him  $15,> 
000  of  these  bonds  as  an  additional  securlly 
ta  the  loan  of  $15,000.  Subsequently,  in  a 
trial  had  between  the  Commercial  &  Farm- 
ers' Bank  and  its  receiver  on  the^  one  side 
and  the  Crescent  Cotton  MIU  Company  and 
its  receiver  on  the  other  side.  It  was  Judicial- 
ly determined  that  the  Crescent  Cotton  Mill 
Company  had  paid  its  debt  of  $11,044  to  the 
Commercial  &  Farmers'  Bank,  except  tbe 
sum  of  $47.  This  was  the  result  by  reason 
of  the  deposit  check  of  $5,000  and  the  pay- 
ment for  the  bank  by  the  mill  of  two  notes 
for  $3,000  each,  in  the  city  of  Charleston.  It 
thus  appears  that  the  bank  had  no  claim 
upon  the  six  bonds  of  the  mill,  each  bond 
for  tbe  sum  of  $1,000,  except  to  secure  the 
snm  of  $47.  Practically,  therefore,  these  six 
bonds  were  the  property  of  either-  the  Cres- 
cent Cotton  Mill  or  of  R.  Lee  Kerr.  Both  of 
these  two  parties  claim  the  bonds.  They 
were  certainly  used  by  R.  Lee  Kerr,  al- 
thoDgh  he  obtained  possession  of  them  by 
underhand  means,  so  far  as  the  bank  and 
mill  were  concerned.  There  can  be  no  doubt 
that  R.  Lee  Kerr  exercised,  until  May,  1000, 
a  very  general  control  of  the  means  of  the 
Crescent  Mill,  and  that  his  own  means  were 
used  for  tbe  benefit  of  the  mill.  As  an  II- 
lostration  of  this,  the  $5,000  deposit  check 
used  as  collateral  to  the  note  of  the  mill 
to  the  bank  for  $11,044,  was  the  property  of 
R.  Lee  Kerr,  and  this  very  collateral  was 
subsequently  held  as  part  payment  of  such 
note.  Then  the  mill  waa  said  to  owe  bim, 
besides,  over  $1,000.  It  is  greatly  to  be  re- 
gretted that  there  was  no  system  used  in 
stating  these  accounts.  We  must  take  tbe 
record  as  we  find  It.  Such  was  the  circuit 
Judge's  condition  when  he  passed  upon  these 
matters.  We  will  have  to  modify  the  Judg- 
ment of  the  circuit  Judge  by  requiring  Mr. 
Eldrldge  to  pay  to  the  mill  the  sum  of  $47, 
which  is  to  be  paid  by  said  mill  to  the  re- 
ceiver of  the  Commercial  &  Farmers'  Bank. 
With  this  slight  modification,  we  affirm  the 
circuit  Judgment  In  this  particular. 

&  We  will  now  consider  the  exception  re- 
lating to  the  daim  of  W.  B.  Fewell.  The 
testimony  leaves   no  dotibt  that  $5,000  of 


Mr.  FewelTs  money  was  paid  Into  the  hands 
of  B.  Lee  Kerr,  as  treasurer  of  the  Orescent 
Ootton  Mill  Company,  upon  an  agreement 
that  he  was  to  receive  $5,000  of  the  negotia- 
ble bonds  of  the  said  milL  He  nev»  rec^v- 
ed  said  bonds.  He  cannot  now  receive  said 
bonds.  The  circuit  Judge  ordered  that  Mr. 
Fewell  should  receive  as  an  equity  what  was 
left  after  paying  pro  rata  to  the  Hlbemla 
Bank  of  its  claim  of  the  $5,000  of  bonds 
held  by  said  bank.  We  affirm  the  circuit 
Judgment  in  this  matter,  except  as  modified 
by  the  holding  of  this  court,  whereby  tbe 
claim  of  the  Hlbemla  Bank  was  Increased  by 
us. 

6.  We  cannot  disturb  the  drcnit  Judgment 
as  to  the  lien  on  goods  in  process,  nor  as  to 
the  repayment  of  the  money  borrowed  to  run 
the  mill  for  23  days.  From  the  testimony 
It  appears  that  Mr.  White  and  Mr.  Hutchison 
were  doing  their  best  to  save  the  property 
and  keep  It  "a  going  concern."  It  was  their 
misfortune  to  be  stockholders  and  officers  in 
this  factory.  The  receiver  was  appointed 
with  their  consent  The  ordo-  of  the  court 
directing  the  receiver  to  keep  the  mill  run- 
ning was  made  with  their  acquiescence.  The 
National  Bank  of  Rock  Hill  should  receive 
its  money.  The  holders  of  the  bonds  of  the 
mill,  and  also  the  assignee  of  the  claims  of 
the  machinery  company,  have  already  been 
made  to  stand  back,  so  as  to  allow  certain 
expenses  to  be  paid  from  funds  coming  to 
such  holders  of  preferred  clailmB.  We  cannot 
add  anjrthing  more  to  their  burdens.  These 
exceptions  are  overruled. 

7.  If  we  have  failed  to  enumerate  any  oth- 
er exceptions,  tbey  must  be  considered  as 
overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  dzcult  court,  except  in  the 
two  slight  particulars  stated  in  this  opinion, 
is  affirmed,  and  in  those  two  particolan  It  Is 
modified. 

(ISO  N.  C.  3S3) 

JACKSON  V.  NORTH  CAROLINA  CORPO- 

,     RATION  COMMISSION. 
(Supreme  Conrt  of  North  OsroUna.    June  19, 
1902.) 

TAXATION— RAILROAD  FRANCHISBS-TIMB  09 
ASSESSMENT  —  CORPORATION  COMMISSION  — 
MANDAMUS— MATTERS  OF  DISCRETION. 

1.  Under  Machinery  Act  (Fnb.  Laws  1901, 
c  7)  §S  43,  50,  providing  that  the  returns  of 
real  and  personal  property  of  railroad  com- 
panies for  assessment  and  taxation  by  the 
corporation  conunission  shall  be  made  at  such 
dates  as  realty  is  required  to  be  apprals^ 
for  taxation,  and  fixing  the  method  of  asaess- 
lug  the  physical  property  and  tbe  franchise 
valaation  of  railroad  companies,  the  duties  re- 
qnired  of  such  commission  are  not  discretion- 
ary, and  their  performance  may  be  compelled 
by  mandamus. 

2.  Machinery  Act  1899,  e.  15,  |  43,  provides 
that  railroad  companies  shall  make  their  re- 
turn of  real  and  personal  property  for  assess- 
ment and  taxation  on  Jnne  Ist  of  each  year. 
Acts  1901.  c.  7,  }  48,  directs  that  the  returns 
formerly  required  by  such  section  4S  shall  b« 
made  at  sadi  dates  as  realty  is  required  to  be 
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appraised  for  taxation.  Section  12  requires 
that  realty  shall  be  assessed  every  four  years; 
the  next  assessment  to  be  made  in  Juiie,  1003. 
Section  42  lyroyides  that,  on  meeting  of  the 
corporation  commission  for  assessing  railroads, 
they  shall  valne  and  assess  the  property  of 
each  company  in  the  manner  prescribed.  Sec- 
tion 50  requires  the  determination  of  the  Talne 
of  the  franchises  by  deducting  the  valne  of  the 
phjsical  property  from  certain  other  Taloes. 
Held,  that  as  Acts  1901  repealed  Laws  1889, 
c.  15,  i  43,  and  required  qnadrennial  assess- 
ments to  begin  oo  June  1,  1803,  and  did  not 
continue  the  asseeament  of  1809  or  1900,  or 
fix  any  other  to  be  the  basis  of  taxation  on 
railroad  property  ontil  the  assessment  of  1903, 
the  corporation  commission  were  not  required 
to  assess  for  taxation  in  1901  the  -franchiBes 
of  railroad  companies  separately  from  the  as- 
sessment of  tbdr  tangible  property, 

3.  The  assessment  made  by  the  corporation 
commission  of  the  realty  of  railroad  companies 
In  1900  cannot  be  taken  as  a  valuation  of  the 
tangible  property  in  determining  the  value  of 
the  tranciilse  under  Pub.  Laws  1901.  e.  7,  { 
SO,  as  that  assessment  was  made  on  the  real 
and  personal  property,  and  included  in  its  value 
the  valne  of  the  franchise,  and  was  a  differ- 
ent assessment  from  the  one  ordered  to  be 
made  in  such  section. 

4.  An  assessment  for  1901  of  the  franchises 
could  not  be  made  by  such  corporation  com- 
mission on  the  Information  contained  in  Pub. 
Laws  1901,  c.  7,  {  49,  requiring  railroad  com- 
panies to  return  In  June  annually  a  schedule 
to  the  commission,  since  such  an  assessment 
would  be  at  a  time  different  from  that  fixed 
by  section  48  for  the  assessment  of  the  tangi- 
ble property  of  railroads. 

Douglas  and  Clark,  JJ.,  dissentinc. 

Appeal  from  superior  court.  Wake  county; 
Robinson,  Judge. 

Action  by  W.  J.  Jackson  against  the  North 
Carolina  corporation  commission  to  compel 
the  latter  to  assess  for  taxation  the  railroad 
franchises  In  tbe  state.  There  was  ■  jnd^ 
ment  in  favor  of  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

H.  S.  Ward,  for  appellant  The  Attorney 
General  and  Bnrwell,  Walker  &  Cansler,  for 
appellee. 

MONTGOMBRY,  J.  The  question  for  de- 
cision in  tbis  case  la  this:  Was  it  tbe  duty 
of  the  defendants  to  assess  for  taxation  In 
the  year  1901  tbe  franchises  of  the  railroad 
companies  In  fbis  state  separately  from  the 
assessment  of  their  tangible  property?  The 
failure  of  the  defendants  to  make  such  sepa- 
rate assessments  (admitted  in  their  answer) 
Is  the  matter  complained  of  by  the  plaintiff, 
and,  as  a  support  for  the  correctness  of  tbe 
view  expressed  above  as  to  what  tbe  questiom 
for  decision  Is,  allegation  3  of  the  complaint 
Is  inserted:  "That  tbe  defendants,  ,as  mem- 
bers of  tbe  said  North  Carolina  corporation 
commission,  bare  failed  and  refused  to  assess 
for  taxation  and  determine  the  value  of  the 
Intangible  property  of  tbe  railroad  companies 
In  this  state,  to  wit,  the  franchises  separately 
from  the  assessment  of  the  tangible  property, 
as  they  are  directed  to  do  by  sections  43  and 
BO  of  chapter  7,  Pub.  Laws  1901,  and  have 
failed  and  refused  to  attempt  to  make  such 
valuation  and  assessment,  and  have  failed 
and  refused  to  determine  or  to  attempt  to 


determine  the  market  valne  of  13ie  capital 
stock,  cerUflcates  of  Indebtedness,  bonds,  and 
other  securities  of  said  companies  In  their  as- 
sessment of  the  proporties  of  said  companies." 

The  defendants  In  their  answo*  do  not  ad- 
mit that  the  pertinent  sections  of  the  machin- 
ery act  of  1901  require  them  to  make  assess- 
ments and  franchises  of  railroad  companies 
separately  In  any  year  before  or  after  1903, 
and  In  the  brief  of  their  counsel  It  Is  argued 
at  length  that  the  writ  of  mandhmus  should 
not  be  granted,  because  the  alleged  duties, 
the  performance  of  which  was  sought  to  be 
enforced  against  the  defendants,  were  discre- 
tionary In  their  character,  and  required  the 
exercise  of  Judgment  on  their,  part.  There 
Is  no  room  for  such  an  argument  here.  No 
discretion  Is  given  the  defendant  by  the  gen- 
eral assembly.  In  sections  4S,  48,  and  60  of 
the  machinery  act  of  1901,  as  to  the  mannw 
and  method  of  assessing  the  physical  prop- 
erty and  the  franchise  valuation  of  railroad 
companies.  The  rules  by  which  they  are  to 
be  guided  In  making  these  assessments  are 
clearly  prescribed,  their  Judgment  and  dis- 
cretion being  allowed'  only  In  one  instance, 
viz.,  when  they  are  to  consider  of  the  actual 
cost  to  replace  the  property  with  a  Just  al- 
lowance for  depreciation  on  rolling  stock,  and 
also  of  other  conditions  to  be  considered,  as 
In  the  case  of  private  property,  when  tiiey 
come  to  value  the  physical  or  tangible  prop- 
erties of  the  companies.  All  else  la  manda- 
tory. The  machinery  act  of  1899  gave  to  the 
defendants  discretion  in  the  matter  of  assess- 
ing the  taxes  on  the  property  of  the  railroad 
by  autiiorteing  them,  in  making  their  assess- 
ment, to  consider  the  value  of  the  franchise, 
without  formulating  any  rules  by  which  that 
valuation  and  assessment  should  be  discov- 
ered. But  the  legislature  In  1901  put  an  end 
to  that  discretion,  and  laid  down  special  and 
particular  rules  by  which  the  real  property 
shall  be  valued  and  the  franchise  shall  be  es- 
timated, and  required  separate  assessments. 
There  can  be  no  doubt  about  the  power  of 
the  state  to  have  levied  a  franchise  tax  on 
corporations.  Const  art.  5,  |  3.  And  there 
can  be  no  doubt  that  the  franchise  tax  may 
be  assessed  separately  from  the  tangible  prop- 
erty assessment 

As  we  have  seoi,  the  state  has  done  those 
things  in  the  machinery  act  of  1901,  and  the 
question  arises,  when  did  or  do  these  assess- 
ments go  into  effect?  That  Is  tbe  only  un- 
certainty about  the  matter  in  dispute,  and 
the  answer  to  the  question,  of  course,  de- 
pends upon  whether  section  60  of  the  machin- 
ery act  was  In  force  in  June,  1901,  or  wheth- 
er its  operation  was  postponed  by  clear  Im- 
plication, deduced  from  the  language  of 
section  48  of  that  act.  Without  doubt  the  as- 
sessment or  valuation  for  taxation  upon  the 
tangible  property  and  that  upon  the  franchise 
are  to  be  made  at  the  same  time;  the  lan- 
guage of  the  statute,  as  to  the  time,  being: 
"The  said  commissioners  shall  first  determine 
the  value  oC  the  taligiUe  property,    •    •    • 
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and  they  shall  then  assess  the  value  of  the 
franchise,  which  shall  be  determined  by  due 
consideration  of  the  gross  earnings  as  com- 
pared with  the  operating  expenses,  and  par- 
ticularly by  consideration  of  the  Talue  placed 
npon  the  whole  property  by  the  public,  the 
value  of  the  pliysical  property  being  deducted 
as  evidenced  by  the  market  value  of  all  cap- 
ital stock,  •  •  •  and  the  aggregate  value 
of  the  physical  or  tangrible  property  and  the 
franchise  as  thus  determined  shall  be  the 
true  value  of  the  property  for  the  purpose  of 
an  ad  valorem  taxation,  and  shall  be  appor- 
tioned," etc.  By  our  laws,  for  generations, 
there  have  been  stated  periods  and  times  at 
which,  under  oath,  owners  of  property  were 
required  to  list,  as  it  is  commonly  called,  or 
return  a  schedule  of  their  property,  real  and 
personal,  for  assessment  for  taxation  by  offi- 
cers appointed  for  that  purpose.  All  real  es- 
tate ezc^t  that  belonging  to  railroad  com- 
panies up  to  1899  was  assessed  quadrennially 
(railroad  property,  real  and  personal,  having 
been  listed  annually),  and  all  personal  prop- 
erty was  listed  and  assessed  in  June  annually. 
By  section  12  of  chapter  7  (Machinery  Act)  of 
the  Acts  of  1001,  thB  next  assessment  of  real 
estate  is  to  take  place  in  June,  1903;  and,  by 
section  4S  of  the  same  chapter,  the  real  es- 
tate, rolling  stock,  and  such  personal  property 
of  railroad  companies  necessary  for  the  con- 
struction, repairs,  or  successful  operation  of 
such  railroad  lines,  are  to  be  listed  or  re- 
turned for  taxation  and  assessment  at  thj 
same  time  that  other  real  estate  is  to  be  re- 
turned foe  assessment  and  taxation.  Section 
60  of  the  machinery  act  furnishes  the  manner 
and  method  of  determining  the  value  of  the 
tangible  property  of  railroad  companies,  and 
also  of  the  franchises.  The  aggregate  value 
of  both,  detonnlned  according  to  the  prescrib- 
ed method  and -manner,  constitutes  the  true 
valoe  of  the  entire  property  for  the  purpose 
of  an  ad  valorem  taxation.  Now,  can  an  ad 
valorem  taxation  basis  be  fixed  upon  the  en- 
tire property  of  a  railroad  company,  under 
section  60,  except  at  the  time  fixed  by  law 
for  the  return  of  the  real  and  personal  prop- 
erty of  the  company  for  taxation,  and  its  as- 
sessment by  the  defendant  commissioners? 
The  answer  seems  to  be  found  in  the  opening 
sentence  of  section  42  of  the  same  act:  "Up- 
on the  meeting  of  the  corporation  commission 
for  the  purpose  of  assessing  railroads  and 
other  proper^,  they  shall  thereupon  value 
and  assess  the  property  of  each  association, 
company,  copartnership  and  corporation  in 
the  manner  herein  set  forth  after  examining 
such  statements  [statements  made  under  sec- 
tion 40  of  the  same  act],  and  after  ascertain- 
big  the  value  of  such  properties  thereupon, 
and  upon  such  other  information  as  they  may 
nave  or  obtain."  As  we  have  seen,  the  real 
and  personal  estate  of  rfiilroad  companies  la 
to  be  returned,  under  oath,  for  assessment 
and  taxation,  to  the  commission,  at  such 
dates  as  real  estate  is  required  to  be  returned 
■od  assessed  for  taxation,  and  there  is  to  be 


no  further  assessment  of  real  estate  until 
June,  1908.  Then,  if  any  assessment  of  the 
tangible  property  of  the  railroad  companies 
should  be  made  by  the  commission,  except 
at  the  time  when  by  law  that  property  is  to 
be  returned  and  assessed  for  taxation,  would 
such  assessment  be  legalf  It  would  seem 
not  If,  then,  there  can  be  no  valid  assess- 
ment of  the  tangible  property  of  railroad  cor- 
porations until  1903,  how  can  a  franchise  tax 
be  arrived  at  under  section  50?  They  stand 
or  fall  together.  Without  a  knowledge  of 
what  the  assessment  of  the  tangible  property 
amounts  to,  you  could  not  discover  what  the 
franchise  tax  would  be;  for  the  franchise  tax 
is  "the  market  value  of  all  the  capital  stock, 
certificates  of  Indebtedness,  bonds  and  other 
securities,  due  consideration  being  given  to 
the  gross  earnings  as  compared  with  the  op- 
erating expenses,"  less  the  physical  or  tangi- 
ble property. 

The  contentI<»i  of  the  plaintiff  that  under 
section  49  of  the  same  act  tbe>  assessment 
made  by  the  defendants  of  the  real  estate  of 
railroad  comi)anles  in  1900  remains  the  as- 
sessment untU  June,  1903,  and  should  be  tak- 
en by  the  defendants  as  a  valuation  of  the 
tangible  property,  in  determining  the  value 
of  the  franchise  under  section  60,  cannot  be 
maintained,  for  the  simple  reason  that  that 
assessment  was  made  on  the  real  and  person- 
al property,  and  included  in  its  value  the 
value  of  the  franchise,  and  was  therefore  a 
different  assessment  from  the  one  -ordered  to 
be  made  on  the  tangible  or  physical  property 
in  section  50,  by  the  rule  of  determining  Ita 
value  by  a  considraatlon  of  the  actual  cost  to 
replace  the  property  with  a  Just  allowance 
for  depreciation  on  rolling  stock,  etc.  Nor 
can  an  assessment  be  made  by  the  commission 
upon  the  information  contained  in  section  49 
and  that  which  that  section  authorizes  the 
commission  to  secure,  for  the  reason  that  such 
an  assessment  would  be  at  a  time  different 
from  the  time  fixed  for  the  assessment  of  the 
property  (of  the  tangible  property)  of  rail- 
roads under  section  48  of  the  same  act 

If  It  should  be  objected  to  this  opinion  that 
to  be  consistent,  It  embraces  impliedly  the 
view  that  there  is  no  statute  which  fixes  the 
assessment  of  the  real  and  personal  property 
of  the  railroad  companies  In  this  state,  upon 
which  taxes  can  be  levied  and  collected,  until 
the  assessment  provided  for  In  June,  1903,  by 
the  act  of  1901  (chapter  7,  |  12),  it  would 
have  to  be  admitted  that  that  is  a  fact  The 
act  ot  1899  (chapter  15,  |  43)  required  rail- 
road companies  to  report,  under  oath,  for  as- 
sessment and  taxation,  their  real  and  personal 
projfertj  annually,  on  the  1st  day  of  June  of 
each  year;  and  in  1900  the  railroad  compa- 
nies made  such  returns  ot  their  property, 
thereby  complying  with  the  law  then  In  force 
In  that  respect.  The  act  of  1901  repealed 
section  43  of  chapter  15  of  the  Laws  of  1899, 
and  required  quadrennial  assessmenta  there- 
after, to  begin  on  June  1,  1903,  and  did  not 
continue  the  assessment  of  1900  or  that  of 
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1899,  or  fix  any  other  to  be  the  basis  of  taza- 
tion  on  railroad  property  until  the  assessment 
of  190B.  This  view  does  not  conflict  with 
the  mle  that  the  rerenne  laws  of  the  state 
are  to  be  considered  as  a  series  of  laws,  and 
to  be  constrned  together  as  a  whole,  when 
necessary  to  find  out  the  meaning  of  donbtful 
provisions  In  the  one  last  enacted.  Section 
12,  c.  7,  of  the  Acts  of  laoi,  provides  for 
quadrennial  assessments  of  railroad  property, 
to  begin  June  1,  1903,  while  section  43  'of 
chapter  15  of  the  Acta  of  1899  provides  for 
annual  assessments,  to  be  made  on  the  1st 
day  of  June  of  each  year.  These  two  sec- 
tions are  palpably  contradictory  of  each  other, 
and  80  IncoDsistent  that  the  last  enacted  re- 
peals that  of  1899.  But  that  is  none  of  our 
responsibility.  It  may  have  been  a  part  of 
that  compromise  and  settlement  with  the  rail- 
road companies  of  the  state,  mentioned  in  the 
message  of  the  governor,  and  which  message 
was  filed  by  the  defendants  with  their  an- 
swer; but  -the  general  assembly,  in  the  act 
of  1901,  as  we  have  seen,  did  not  Incorporate 
.it  in  that  act  We  have  no  evidence,  as  we 
liave  said  before,  that  the  assessment  of  1899 
or  1900,  or  any  other,  was  adopted  as  the  as- 
sessment that  should  prevail  until  1903. 

We  have  not  hivoked  the  aid  of  the  govern- 
or's message  in  coming  to  a  conclusion  in 
this  case.  The  acts  of  assembly  which  we 
have  been  considering  were  free  from  doubt, 
except  as  to  the  time  when  the  franchise  tax 
should  be-assessed  separately  from  the  tax  on 
property,  and  it  certainly  would  be  a  danger- 
ous expedient  for  this  court  to  adopt  as  a 
rule  of  Interpretation  of  a  statute  the  com> 
sideration  of  a  communication  to  the  legis- 
lature on  the  subject-matter  of  the  statute. 
It  may  not  be  that  legislative  bodies  always 
carry  out,  or  ought  to  carry  out,  the  sugges- 
tions and  recommendations  addressed  to  them 
in  messages  by  the  chief  executives  of  states. 

We  see  no  error  in  the  action  of  the  Judge 
In  dismissing  the  case.    No  error. 

FUROHES,  C.  J.  (concurring).  Plaintiff 
alleges  that  be  is  a  citizen  of  the  state,  a  tax- 
payer, and  Is  sheriff  of  his  county,  and,  as 
such  sheriff,  is  Interested  in  his  commissions; 
that  defendants  are  members  of  the  North 
Carolina  corporation  commission,  whose  duty 
it  is  to  assess  the  property  of  the  railroads  of 
the  state  for  taxation;  that  defendants  have 
failed,  neglected,  and  refused  to  assess  said 
railroads  according  to  "sections  43  and  60, 
c  7,  Pub.  Laws  1901";  that  he  is  reliably  in- 
formed and  believes,  and  avers,  that  said  de- 
fendants are  in  possession  of  reliable  informa- 
tion to  the  effect  that  the  value  of  the  proj*- 
erty  of  said  railroads  in  this  state  is  as  much 
as  $160,000,000;  that  it  is  found  by  defend- 
ants that  the  tangible  or  physical  prop»ty 
of  said  companies  is  about  $42,000,000, 
and  that  the  value  of  the  franchises  Is  ap- 
proximately $108,000,000,  which  it  is  the 
duty  of  the  defendants  to  assess  for  taxa- 
tion. In  addition  to  their  assessment  Of  the 


tangible  or  physical  property  of  said  rail- 
roads. And  plaintiff  therefore  asks  for  a 
writ  of  mandamus  compelling  defendants  to 
assess  said  franchises.  The  defendants  an- 
swered, and  admitted  that  they  are  the  mem- 
bers of  the  corporation  commission,  and  that 
it  is  their  duty  to  assess  the  property  of  said 
railroads  for  taxation,  which  they  allege  they 
have  done  according  to  law  as  they  under- 
stand it.  And  defendants  say  they  have  as- 
sessed the  entire  property  of  said  railroads, 
including  the  franchises,  but  say  they  did  not 
assess  the  franchises  separately  from  the 
other  property  of  said  companies,  as  they 
were  advised  and  believed  that  it  was  not 
their  duty  to  so  assess  said  franchises;  and 
they  deny  the  fourth  paragraph  of  the  com- 
plaint, In  which  it  is  alleged  that  the  fran- 
chises of  said  railroads  are  approximately  of 
the  value  of  $108,000,000. 

While  I  think  the  plaintlfTs  right  to  bring 
and  maintain  this  action  is  too  broadly  stated 
In  the  ophilon,  I  do  not  expect  to  put  my 
opinion  on  that,  as  that  would  be  putting  it 
upon  technical  grounds,  which  I  do  not  wish 
to  do.  But  I  do  not  think  the  Illinois  case 
principally  rdled  upon  In  the  opinion  of  the 
court  for  that  purpose  sustains  the  right  of 
plaintiff  to  bring  and  maintain  this  action. 
That  action  was  brought, by  the  attorney  gen- 
eral in  the  name  of  the  state  of  Illinois,  while 
the  plaintiff  In  this  case  proceeds  alone,  upon 
his  own  rights,  and  without  the  aid  of  the 
state.  Would  it  be  the  plaintiff's  right,  If  be 
conceived  the  idea  that  my  property  was  not 
assessed,  for  the  purposes  of  taxation,  high 
enough,  to  bring  mandamus  against  the  com- 
missioners of  Iredell,  to  compel  them  to  re- 
assess and  Increase  Its  value?  If  he  can  do 
this,  every  taxpayer  in  the  state  may  do  so, 
and  litigation  would  be  interminable.  If  this 
Is  the  law,  it  seems  to  me  that  It  would  be 
well  to  regulate  it  But  why  discuss  a  mat- 
ter that  I  shall  not  rely  ni»on  In  my  opinion? 
I  shall  endeavor  to  put,my  opinion  upon  the 
merits  of  the  question  presented  by  the  rec- 
ord,—as  to  whether  the  franchises  of  the  rail- 
roads of  the  state  shall  be  assessed  separate- 
ly for  taxation  for  1901  and  1902,  or  not  until 
1903.  This  is  the  question,  as  I  understand 
it  and  not  whether  they  can  be  so  taxed. 
Nor  do  I  understand  the  question  to  be  as  to 
whether  the  railroads  "shall  pay  any  tax  up- 
on their  intangible  property  before  the  year 
1903."  And  while  this  is  stated  to  be  the 
question  in  the  opening  sentence  of  the  opin- 
ion of  the  court,  it  is  stated  further  on  In  the 
opinion  that  "It  should  be  borne  in  mind  that 
the  sections  nndw  consideration  do  not  im- 
pose any  additional  tax  upon  railroads,  as  sec- 
tion 46  of  the  machinery  act  of  1899  express- 
ly directs  that  the  value  of  franchises  shall  \» 
included  in  the  assessment  of  railroad  prop- 
erty." So  I  do  not.think  the  question  under 
consideration  is  correctly  or  fab:ly  stated  in 
the  opinion  of  the  court  The  court,  further 
on  in  the  opinion,  speaks  of  the  great  im- 
portance of  this  question  to  railroads,  on  the 
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one  side,  and  to  the  state,  on  the  other,  and 
•ays:  "We  woold  have  preferred  that  the 
partlea'  whose  real  Interests  are  at  stake 
should  have  been  directly  represented  In  this 
actton.  They  would  have  been  heard,  had 
they  seen  fit  to  become  parties  horeto."  It 
la  tme;  this  Is  an  action  of  mandamus  tor  the 
purpose  of  compelling  the  corporation  com- 
mission to  Increase  the  taxes  on  railroads. 
This,  I  admit,  they  have  the  power  to  do, 
but  the  railroads  hare  no  such  power.  They 
cannot  levy  or  assess  taxes,  and  It  seems  to 
me  they  would  have  been  improper  parties  to 
this  action.  And  It  also  seems  to  me  that  it 
is  sufficiently  understood  that  the  interests 
of  the  railroads  are  Involved  in  this  action. 
It  win  be  seen  that  the  act  of  1899  taxed 
everything  that  Is  taxed  by  the  act  of  1901, 
Including  franchises.  So  It  is  not  a  question 
of  omission  to  tax,  and  whether  the  legisla- 
ture had  the  right  to  do  this;  that  Is,  omit  to 
tax  the  franchise.  It  has  not  done  so,  and 
the  question  is,  was  it  the  duty  of  the  com- 
missioners in  1901  to  assess  the  franchise 
separately  from  the  property  of  the  railroad 
companies? 

The  constltntlai  of  the  state  does  not  re- 
quire the  franchise  to  be  taxed.  Article  5,  i 
3,  of  the  constitution,  is  as  follows:  "Laws 
shall  be  passed  taxing,  by  uniform  rule,  all 
monies,  credits,  Investments  In  bonds,  stocks. 
Joint  stock  companies  or  otherwise;  and  also 
all  real  and  personal  property  according  to  its 
true  value  in  money.  The  general  assembly 
may  also  tax  trades,  professions,  franchises 
and  incomes  provided  that  no  Income  shall 
be  taxed  when  the  property  from  which  the 
Income  Is  derived  is  taxed."  It  therefore  ap- 
pears that  there  Is  no  constitutional  provision 
requiring  the  legislature  to  tax  franchises. 
This  is  admitted  In  the  opinion  of  the  court 
We  have  seen  they  were  taxed  by  the  act  of 
1899,  but.  If  they  had  not  been,  this  would 
have  given  the  plalntlET  no  right  of  action. 
It  is  admitted  that  the  legislature  of  1901 
did  not  increase  the  subjects  of  taxation; 
that  franchises  were  taxed  by  the  act  of  1899; 
and  the  only  thing  contended  for  by  the 
plaintiff  Is  that  the  franchises  are  to  be  as- 
sessed separately  from  the  property  of  the 
rallroadB,  which  he  alleges  has  not  been  done, 
and  this  allegation  is  admitted  by  the  de- 
fendants. It  is  true,  the  plaintiff  contends 
that,  if  this  had  been  done.  It  would  have 
shown  these  franchises  to  be  "worth,  ap- 
proximately, one  hundred  and  eight  mUlions 
of  dollars";  that  is,  a  property.  Including  the 
franchises,  now  assessed  at  $42,000,000, 
would  have  been  Increased  to  more  than  three 
times  its  present  assessed  value.  The  plain- 
tiff offered  no  evidence  to  support  this  con- 
tention, and,  to  my  mind,  the  contention  is 
erroneous,  and  I  cannot  accept  it  as  true 
without  any  evidence  to  support  It  My  own 
ndnd  r^ects  this  contention,  and,  besides,  I 
cannot  accept  It  without  finding  that  the  rail- 
road commissioners  were  either  too  stupid  to 
discharge  their  duty,  or  too  corrupt  to  be 


worthy  to  hold  their  position,  as  the  plaintiir 
alleges  that  the  commissioners  had  reliable 
information  of  facts  that  would  have  led  to 
this  result  I  do  not  believe  that  the  commis- 
sioners are  either  stupid  or  dishonest 

The  act  of  1901  was  not  a  new  act— not 
original  legislation.  It  was  only  amendatory 
of  the  act  of  1899,  and  the  act  of  1901  ef- 
fected substantially  but  two  changes  in  the 
act  of  1899;  and  these  are  the  manner  of 
assessing  the  property  for  taxation,  and  the 
time  when  this  new  method  of  assessment 
shall  go  into  effect  As  to  the  manner  of 
assessing  the  property  under  the  act  of  1901, 
there  Is  no  controversy.  The  only  contro- 
versy Is  as  to  when  this  new  mode  of  as- 
sessment goes  Into  effect  Upon  examina- 
tion it  will  be  seen  that  section  48  of  the 
Acts  of  1901  Is  section  43  of  the  Acts  of 
1899,  and  that  section  60  of  the  Acts  of  1901 
la  section  45  of  the  Acts  of  1899,  with  only 
one  change  which  is  necessary  to  be  stated 
and  considered  In  order  to  'determine  this 
controversy,  as  I  think.  Section  43  of  the 
Acts  of  1899  Is  as  follows:  "The  president 
secretary,  sux>erintendent  or  other  principal 
accounting  officer  within  this  state,  of  every 
telegraph  and  railroad  company,  whether  in- 
corporated by  any  law  of  this  state  or  not 
shall  return  to  the  said  commissioners  for 
assessment  and  taxation,  verified  by  the  oath 
or  affirmation  of  the  officer  making  the  re- 
turn, all  the  following  described  property  be- 
longing to  such  corporation,  on  the  first  day 
of  June  of  each  year,  within  this  state,"— 
then  naming  the  same  property  and  subjects 
of  taxation  that  are  named  in  section  48  of 
the  act  of  1901.  Section  48  of  the  Acts  of  1901 
is  as  follows:  "The  president  secretary,  su- 
perintendent or  other  principal  accounting 
officers  within  this  state  of  every  railroad, 
telegraph,  telephone,  street  railway  compa- 
nies, whether  incorporated  by  the  laws  of  this 
state  or  not,  shall,  at  such  dates  as  real  es- 
tate is  required  to  be  assessed  for  taxation, 
return  to  said  commissioners  for  assessment 
and  taxation,  verified  by  the  oath  or  affirma- 
tion of  the  officer  making  the  return,  all  the 
following  described  property  belonging  to 
such  corporations  within  this  state,"— then 
describing  the  articles  subject  to  taxation; 
being  substantially  the  same  as  In  section 
43,  Acts  1899;  changing  "June  of  each  year," 
In  the  act  of  1899,  to  such  time  as  real  es- 
tate shall  be  required  to  be  listed  for  taxa- 
tion In  the  act  of  1901.  By  every  rule  of  In- 
terpretation known  to  the  law,  these  two  acts 
—that  of  1809  and  that  of  1901— must  be  con- 
sidered together.  The  language  and  meaning 
of  the  act  of  1899  must  first  be  determined, 
and  then  the  languagre  used  In  the  act  of 
1901:  and.  If  the  act  of  1901  differs  from 
the  act  of  1899,  in  what  respect;  and  tlien 
determine  what  Is  the  meaning  of  the  act 
of  1901.  There  has  been  a  change  In  the 
language  of  the  two  acts,  which,  in  my  opin- 
ion, materially  affects  and  changes  their 
meaning.     It  would  have  been  folly  In  the 
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leglfllatnre  of  1901  to  bave  changed  the  lan- 
guage in  section  43  of  the  Acts  of  1809,  un- 
less it  had  intended  to  change  the  meaning 
of  section  43  of  the  act  of  1889,  when  the 
leglalatnre  of  1901  re-enacted  section  43  In 
every  other  subetantlal  part  Section  43, 
Acts  1899,  provides  that  said  property  shall 
be  returned  "to  said  commissioners  for  as- 
sessment and  taxation  *  •  •  on  the  first 
day  of  June  of  each  year."  This  is  plain, 
unmistakable  lang^uage  that  the  assessment 
and  taxation  should  be  every  year.  Section 
48,  Acts  1901,  re-enacting  section  43  of  the 
act  of  1899  in  other  respects,  uses  this  lan- 
guage in  lieu  of  the  "first  day  of  June  of 
each  year":  "shall  at  snch  dates  as  real  es- 
tate is  requh:ed  to  be  assessed  for  taxation, 
return  to  said  commissioners  for  assessment 
and  taxation,  verified  by  the  oath  or  aflSrma- 
tion  of  the  officer  making  the  returns,  all 
the  following  property,"  etc.  Reading  and 
construing  these  sections  together,  it  is  mani- 
fest—Indeed, to  my  mind,  "it  is  perfectly 
clear"— that  these  franchises  were  not  In- 
tended to  be,  and  are  not  to  be,  assessed 
for  taxation  until  1903.  If  it  was  Intended 
they  should  be  assessed  each  year,  why  waa 
this  language  already  in  section  43  of  the 
Acts  of  1899  changed  in  the  act  of  1901  so 
as  to  read,  "shall  be  assessed  for  taxation 
at  such  dates  as  real  estate  is  required  to  be 
assessed  for  taxation"  ?  It  will  be  noted  tbat 
the  language  used  In  section  43,  Acts  1899, 
and  in  section  48,  Acts  1901,  Is  not  only  that 
the  officers  therein  named  shall  make  re- 
turns of  the  property  therein  named,  but  it 
shall  be  made  by  them  "for  the  purpose  of 
assessment  and  taxation."  This  language  ia 
not  used  in  either  of  the  other  sections  quot- 
ed and  relied  on  in  the  opinion  of  the  court. 
In  those  It  is  provided  that  the  officers  shall 
make  returns.  Section  49  of  the  act  of  1901 
is  the  same  In  substance,  If  not  in.  very 
words,  as  section  44  of  the  act  of  1899,  ln> 
dndlng  the  reference  to  section  1958  of  the 
Code.  Section  50  only  provides  for  the  man- 
ner of  assessment,  and  has  no  reference  to 
the  time  when  the  assessment  shall  be  made. 
As  to  this,  the  time  of  assessment  depends 
npon  section  48,  Acts  1901,  construed  in  the 
light  of  section  43,  Acts  1899.  If  the  lan- 
guage of  section  48,  Acts  1901,  is  to  prevail, 
and  the  assessment  is  to  take  place  when 
real  estate  Is  required  to  be  assessed  for 
taxation,  this  assessment  will  be  in  1903,  as 
tbat  will  be  the  time,  under  former  legisla- 
tion, when  such  assessments  will  take  place. 
But  the  Acts  of  1901,  c.  7,  f  12,  expressly 
provides  that  such  assessments  shall  take 
place  in  1003. 

It  seems  to  me  that  by  every  rule  of  con- 
struction, wittaont  any  aid  outside  of  the 
statute,  it  should  be  held  that  there  should 
be  no  new  assessment  of  these  franchises, 
for  the  purpose  of  taxation,  until  1903.  But 
If  the  act  Itself  does  not  plainly  show  that 
no  new  assessment  of  these  franchises  Is  to 
oe  made  until  1008,  it  would  seem  that  the 


act  taken  in  connection  witb  tiie  govcmor't 
message,  puts  it  beyond  all  doubt  The  leg- 
islature of  1901  was  elected  at  the  eame 
time  Oov.  Aycock  was  elected,  and  was  com- 
posed of  more  than  two-thirds  of  his  political 
friends.  This  being  so,  on  the  1st  of  Feb- 
ruary be  transmitted  to  the  legislature  the 
special  message  set  out  In  defendant's  an- 
swer, and  quoted  in  the  opinion  of  the  court 
This  message  commences  as  follows:  "I 
transmit  herewith  the  second  annual  report 
of  the  North  Carolina  corporation  commis- 
sion. You  will  observe  fi:om  said  report  that 
the  cases  known  as  the  'Railroad  Taxation 
Cases,'  pending  In  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of 
North  Carolina,  have  been  compromised  and 
settled.  Under  the  provisions  of  law,  the 
corporation  commission  in  1889  assessed  the 
property  of  the  Atlantic  Coast  Line  at  $12,> 
885,775,  the  Southern  Railway  at  $14,713,- 
850,  and  the  Seaboard  Air  LJne  at  $7,980,245; 
making  a  total  assessment  of  $35,579,870, 
which  was  a  total  increase  on  the  three  sys- 
tems over  the  assessment  of  1898  of  $9,022,- 
678.  The  assessment  of  three  systems  named 
in  1900  was  $36,373,382."  The  message  fur- 
ther states  that  the  railroads  were  unwilling 
to  pay  this  increased  assessment  of  $9,022,- 
678,  and  were  resisting  its  payment  in  the 
federal  courts.  But  finally  they  agreed  to 
pay  it  provided  the  assessment  should  not 
be  Increased  until  1903;  and,  inasmuch  as  It 
was  costing  the  state  as  much  as  $20,000  a 
year  to  carry  on  this  litigation  with  these 
railroads,  the  proposed  compromise  was  ac- 
cepted by  him  (the  governor)  under  the  ad- 
vice of  his  counsel.  He  then  says  that  be 
considers  this  settlement  Just  and  recom- 
mends Its  ratification  by  the  legislature,  and 
says,  "If  such  a  law  shall  be  passed,  the 
railroads  will  not  be  again  'assessed  until 
1903."  It  is  contended  In  the  opinion  of  the 
court  that  this  message  is  ambiguous  and  un- 
certain as  to  what  It  recommends.  But 
whether  there  Is  ambiguous  langruage  con- 
tained In  it  or  not  there  Is  not  and  cannot 
be^  any  ambiguity  in  the  closing  sentence  In 
the  recommendations  (though  not  in  the  mes- 
sage), which  says  If  such  a  law  is  passi>d 
"the  railroads  will  not  again  be  assessed  for 
taxation  until  1903."  This  message  was  sent 
to  the  legislature  the  Ist  of  February,  and 
the  act  under  consideration  was  passed  and 
ratified  on  the  15th  of  March  following, 
changing  the  language  from  "each  year"  to 
such  time  as  "real  estate  shall  be  requtrKi 
to  be  assessed  for  taxation."  The  opinion 
of  the  court  does  not  admit  tbat  the  mes- 
sage militates  against  the  construction  con- 
tended for  by  tbe  plaintifl?  and  adopted  by 
the  court  but  for  some  reason  the  court 
undertakes  to  show  that  its  consideration  as 
a  means  of  Interpretation  is  Incompetent  and 
improper.  But  I  propose  to  show  by  blffh 
authority  that  Its  consideration  is  not  only 
competent  but  proper. 
It  Is  tbe  spirit  and  purpose  of  tbe  act  tbat 
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gives  it  life,  and  Is  to  be  observed  and  con- 
trol In  its  constmction,  if  this  can  be  ascer- 
tained, where  there  Is  doubt  as  to  the  mean- 
ing of  the  language  nsed,  unless  such  in- 
tention conflicts  with  provisions  and  require- 
ments of  the  constitution.  In  such  cases, 
to  carry  out  the  supposed  or  ascertained  in- 
tent, this  Intent  will  have  to  yield  to  the 
higher  law,  if  in  conflict  with  the  constitu- 
tion, as  in  Wilson  v.  Jordan,  124  N.  C.  685, 
33  S.  B.  138:  Wood  v.  BeUamy,  120  N.  C. 
212,  27  S.  B.  113.  But  nothing  of  that  kind 
appears  in  this  case  to  interfwe  with  the 
court's  ascertalq^ng  the  meaning  of  the  act; 
and  nothing  could  be  more  pertinent  for  that 
purpose  tban  the  message  of  Gov.  Aycock 
to  the  legislature  of  1901,  for  reasons  I  have 
given,  and  the  legislation  passed  in  pursu- 
ance thereof,  as  we  must  suppose  this  act 
was.  It  Is  said  by  Bndllch  on  the  Interpre- 
tation of  Statutes  (section  27):  "Lord  Coke's 
Rule.  The  literal  construction  then  has,  in 
general,  but  a  prima  fade  preference.  To 
arrive  at  the  real  meaning,  it  is  always  nec- 
essary to  take  a  broad,  general  view  of  the 
act,  so  as  to  get  an  exact  conception  of  its 
aim,  scope,  and  object.  It  is  necessary,  ac- 
cording to  Lord  Coke,  to  consider:  First, 
what  was  the  law  before  the  act  was  pass- 
ed; second,  what  was  the  mischief  or  de- 
fect for  which  the  law  bad  not  provided; 
and,  fourth,  the  reason  of  the  remedy.  Accord- 
ing to  another  authority  the  true  meaning  is 
to  be  found  not  merely  from  the  words  of 
the  act,  but  from  the  cause  and  neces.^tty 
of  its  being  made,  from  a  comparison  of  Its 
several  parts,  and  from  extraneous  circum- 
stances, or  by  an  eKamlnation  of  and  com- 
parison of  the  doubtful  words  with  the  con- 
text of  the  law,  considering  the  reason  and 
spirit  and  thu  inducing  cause  of  its  enact- 
ment. The  true  meaning  of  any  passage  is 
to  be  found  not  merely  in  the  words  of  that 
passage,  but  in  comparing  it  with  every  oth- 
er part  of  the  law,  ascertaining  also  what 
were  the  circumstances  with  reference  to 
which  the  words  were  nsed,  and  what  was 
tbe  object  appearing  from  ^hose  drcumstan- 
ceit  which  the  legislature  had  in  view,  and 
what  were  the  causes  and  occasion  of  the 
passage  of  the  act,  and  the  purpose  Intended 
to  be  accomplished  by  it,  in  the  light  of  the 
circumstances  at  the  time,  and  the  necessity 
of  its  enactment."  And  to  the  same  effect 
are  sections  29  and  30.  The  same  doctrine 
is  laid  down  in  Black  on  Interpretation  of 
Laws  (chapter  7,  {{  85,  87),  and  in  fact  In 
all  tbe  works  on  this  subject  that  I  have 
been  able  to  examine.  But  I  will  not  con- 
sume tbe  time  of  tbe  court  by  making  fur- 
ther quotations.  I  take  it  that  these  au- 
thorities have  fully  sustained  me  in  referring 
to  the  message  of  Gov.  Aycock,  which  gives 
tbe  reason  and  the  object  for  changing  tbe 
statute  of  1899,  which  provided  for  an  as- 
sessment for  taxation  every  year,  to  a  pro> 
vision  for  an  assessment  for  the  purposes  of 
taxation,  when  It  is  required  that  real  estate 
42  S.E.--0 


shall  be  assessed  for  the  purposes  of  taxa- 
tion. 

It  is  admitted  In  the  opinion  of  the  court 
that  the  governor  and  legislature  had  the 
right  to  compromise  with  railroad!^  but  it  is 
contended  that  there  was  no  compromise. 
The  governor  says  there  was  a  compromise, 
and  I  must  believe  he  knew  whether  there 
was  a  compromise  or  not,  and  I  do  not  be- 
lieve be  would  have  said  there  was  if  tbere 
had  not  been.  I  do  not  understand  the  court 
to  say,  or  even  to  Intimate,  that  the  governor 
would  say  what  was  not  so  if  he  knew  it, 
but  that  he  does  not  know  a  compromise 
when  he  sees  It;  that  he  only  claims  that 
there  was  something  over  |9,000,000  a  year 
involved  in  tbe  controversy,  which  the  roads 
yielded  upon  condition  that  their  property, 
the  assessment  of  which  bad  Increased  $9,- 
000,000  since  1898,  should  not  be  assessed 
for  taxation  again  until  1903.  The  court 
seems  to  think  this  was  no  compromise,  be- 
cause the  plalntiet  has  alleged  that  the  fran- 
chises alone  are  worth  approximately  $108,- 
000,000,  without  offering  one  particle  of  evi- 
dence to  support  this  disputed  allegation, 
and  which  seems  to  me  to  be  large  enough 
to  fall  of  Its  own  weight.  But  if  the  gov- 
ernor and  the  legislature  had  tbe  right  to 
enter  into  thlp  compromise,— and  this  is  ad- 
mitted in  the  opinion  of  tbe  court,— and  there 
was  no  fraud  in  it,  I  do' say  that  I  think 
good  faith  requires  that  It  should  be  k^t 
I  do  not  understand  It 'to  be  our  duty  to 
revise  this  action  of  the  governor  and  legis- 
lature, and  whether  they  made  a  good  com- 
promise or  not  is  not  for  this  court  to  say. 
It  may  not  have  been  a  good  compromise, 
but,  if  there  was  no  fraud  in  the  transac- 
tion, I  do  not  consider  that  this  court  bca 
any  right  to  revise  their  action. 

In  tbe  opinion  of  the  court  the  question  is 
asked,  "Will  It  be  contended  that  a  fran- 
chise is  real  estate?"  I  might  ask  if  It  In 
contended  that  for  tbe  purpose  of  taxation  r 
francUse  Is  personal  property?  If  it  is  per- 
sonal property,  It  Is  already  taxed,  as  the 
constitution  requires  tbe  legislature  to  pass 
laws  taxing  all  property,  personal  and  real, 
by  a  uniform  rule,  and  the  legislature  has 
done  this.  But  It  is  manifest  that  a  fran- 
chise is  not  considered  property  for  the  pur- 
poses of  taxation  in  the  constitution.  If  it 
had  been  so  considered,  it  would  not  have 
been  classed  among  trades  and  professions, 
which  the  legislature  might  or  ipight  not 
tax,  at  its  option.  It  is  thus  seen  that,  if 
tbe  legislature  does  tax  a  franchise,  it  taxes 
it  as  it  would  a  profession  or  trade,  and 
not  as  property.  It  is  taxed  as  a  lawyer 
and  doctor  are  taxed  for  practicing  their 
professions.  There  cannot  be  anything,  in 
my  opinion,  in  the  argument  advanced  In 
the  opinion  of  the  court,— tliat  another  legis- 
lature will  assemble  before  1903,  and  the  leg- 
islature of  1901  knew  they  could  not  pass 
a  law  that  the  next  legislature  could  not 
repeal,  and  that  it  cannot  be  supposed  they 
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would  have  been  guilty  of  tbe  yain  thing  of 
attempting  to  do  so.  If  they  have  passed 
such  a  law,  then  It  Is  passed,  whether  It 
was  a  vain  thing  or  not.  But  I  maintain 
that  they  have  not  done  a  vain  thing  by 
attempting  to  forestall  the  succeeding  legis- 
lature. The  succeeding  legislature  does  not 
assemble  until  1903,  and  the  new  mode  of 
assessment  goes  hito  effect  that  year  with- 
out any  further  legislation.  It  Is  true,  the 
legislature  may  repeal  this  act,  and  restore 
tbe  old  mode  of  assessing  franchises  and 
property  all  together,  but  I  do  not  under- 
Btand  that  is  what  the  plaintiff  wants. 
It  la  said  in  the  opinion  of  the  court  that: 
"Great  stress  is  laid  upon  the  fact  that  sec- 
tion 48  of  the  act  of  1901,  which  is  substan- 
tially a  re-enactment  of  section  43  of  the  act 
of  1899,  changes  the  latter  section  by  omitting 
the  words  'on  the  first  day  of  June  of  each 
year,'  and  Inserting  tbe  words  'at  such  dates 
as  real  estate  Is  required  to  be  assessed  for 
taxation.'  From  this  It  Is  argued  that  the  leg- 
islature intended  that  franchises  should  be 
assessed  for  taxation  only  once  In  four  years, 
like  real  estate,  and  therefore  should  not  be 
assessed  until  1903.  The  fallacy  of  this  argu- 
ment lies  In  the  fact  that  section  48  of  the 
act  of  1901  and  section  43  of  the  act  of  1899 
are  both,  by  their  express  terms,  limited  to 
the  tangible  or  physical  property  of  the  rail- 
roads, and  do  notr  pretend  to  relate  to  the  as- 
sessment of  the  franchise." 

If  I  understand'  the  above-quoted  para- 
graph. It  is  a  virtual  admission  that  "tangible 
or  physical  property  Is  not  to  be  assessed 
for  taxation  until  1903.  To  my  mind  it  Is 
susceptible  of  no  other  construction.  It  ad- 
mits that  the  statute  of  1899  has  been  chan- 
ged from  "the  first  day  of  June  of  each  year" 
to  read  as  followu:  "at  such  date  as  real  estate 
is  required  to  be  assessed  for  taxation."  And 
It  Is  not  denied  that  section  12  of  the  act  of 
1901  fixes  that  time  In  1903.  But  It  Is  ar- 
gued that  this  change  only  applies  to  "tangi- 
ble or  physical"  property,  as  the  word  "fran- 
chise" Is  not  mentioned  in  either  section  43 
of  the  act  of  1899,  nor  in  section  48  of  the  act 
of  1901.  This  argument.  If  true,  would  make 
the  "tangible  or  physical"  property  of  the 
railroads— that  is,  everything  they  own,  ex- 
cept franchises— assessed  for  taxation  in  1903 
and  every  four  years  thereafter,  but  that 
franchises  must  be  assessed  for  taxation 
every  year.  If  that  proposition  can  be  main- 
tained, Ladmit  that  I  have  neither  tbe  power 
to  comprehend  language,  nor  to  construe  tbe 
same.  It  is  not  denied  that  section  50  of  the 
act  of  1901,  as  did  section  46  of  the  act  of 
1809,  provides  for  making  reports  to  the  com- 
missioners. These  reports  are  to  enable  them 
to  make  the  reports  they  are  required  to 
make  to  the  governor  and  Uie  county  commis- 
sioners, and  not  for  the  purpose  of  assess- 
ments for  taxation,  as  it  Is  stated  to  be  in 
section  48  of  the  act  of  1809  and  section  48 
of  the  act  of  1901.  The  property  nnri  fran- 
cUsas  of  tbe  railroads  are  taxed  nnder  the 


act  of  1899  (section  45),  as  Is  admitted  la 
the  opinion  of  the  court,  and  this  assessment 
is  continued  to  1903;  and  reports  of  suck 
taxes  have  to  be  made  to  the  goverudr  and 
the  board  of  county  commissioners,  that  they 
may  levy  the  county  taxes.  These  are  the 
purposes  for  which  the  reports  mentioned  in 
section  49  and  section  SO  are  to  be  made  ta 
tbe  corposatlon  commission. 

In  my  opinion,  the  judgment  appealed  from 
should  be  affirmed.  OOOK,  J.,  concurs  In  this 
dissenting  opinion. 

This  was  written  as  a  dissenting  oplnioa 
to  the  opinion  of  DOUGLAS,  J.,  which  was 
written  as  the  opinion  of  the  court  It  ex- 
presses my  views  of  the  case,  and  Is  now  filed 
as  a  concurring  opinion  to  the  opinion  of 
MONTGOMERY,  J.  I  concur  in  the  conclu- 
sion at  which  be  arrives,— that  there  was  "no 
error  in  the  action  of  the  Judge  in  dismiss- 
ing the  action."  COOK,  J.,  now  concurs  ia 
this  as  a  concurring  opinion. 

DOUGLAS,  J.  (dissenting).  This  Is  an  ac- 
tion for  mandamus,  heard  upon  the  verified 
complaint  and  answer,  to  the  latter  of  which 
Is  attached  the  message  of  Gov.  Aycock. 
These  papers  are  as  follows: 

"The  plaintiff  complains  of  the  defendant, 
and  alleges: 

"(1)  That  Franklin  McNeill,  Samuel  L. 
Rogers,  and  D.  H.  Abbott  are  the  duly  con- 
stituted members  of  the  North  Carolina  cor- 
poration commission,  and  are,  and  have  been 
since  1899,  exercising  the  duties  of  said  ofilce. 

"(2)  That  by  virtue  of  section  47,  c.  7,  of 
the  Public  Laws  of  1901,  the  said  North  Caro- 
lina corporation  commission  Is  Constituted  a 
board  of  appraisers  and  assessors  for  rail- 
road, telegraph,  telephone,  street  railway,  ca- 
nal, and  steamboat  companies,  and  other  com- 
panies exercising  the  right  of  eminent  do- 
main, and  is  required  by  law  to  assess  the 
property  of  said  companies  for  taxation. 

"(3)  That  tbe  defendants,  as  members  of 
the  said  North  Carolina  corporation  commis- 
sion, have  failed  and  refused  to  assess  for 
taxation,  and  determine  the  value  of,  the  in- 
tangible property  of  the  railroad  companies  la 
this  state,  to  wit,  the  franchises,  separately 
from  the  assessment  of  the  tangible  property, 
as  they  are  directed  to  do  by  sections  43  and 
50  of  chapter  7  of  the  Public  Laws  of  1901,  and 
have  failed  and  refused  to  attempt  to  make 
such  valuation  and  assessment,  and  have  fail- 
ed and  refused  to  determine,  or  to  attempt  t» 
detennlne,  the  market  value  of  the  capital 
stock,  certificates  of  indebtedness,  bonds,  and 
other  securities  of  said  companies  In  their 
assessment  of  tbe  properties  of  said  compa- 
nies. 

"(4)  That  he  is  Informed  and  believes,  and 
avers,  that  said  corporation  commission  is  la 
possession  of  reliable  evidence  to  the  effect 
that  the  market  value  of  the  capital  stock, 
certificates,  bonds,  and  other  secnrltles  ot 
the  railroad  companies  in  this  state  is  as 
much  as  one  hundred  and  fifty  millions  of 
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4oDara.  The  value  of  tbe  tangllDle  or  pb7slc- 
«l  property  of  said  companies  la  found  by 
■aid  commission  to  be  about  forty- two  'mil- 
Uona  of  dollars,  so  that  the  assessment  of  the 
■aid  franchises  as  above  set  out,  and  as  the 
law  directs,  would  find  the  value  thereof  to 
be  approximately  one  hundred  and  eight  mll- 
Hona  of  dollara,  which  It  la  the  duty  of  said 
commission  to  assess  for  taxation  in  this 
state  in  addition  to  their  assessment  of  the 
■aid  physical  property. 

"(5)  That  tbe  plaintiff  Is  a  dtizea  and  tax- 
payer of  this  state,  with  his  residence  in  the 
county  of  WaBhington,  and  is  also  sheriff  of 
■aid  county,  and  is  therefora  Intarested  in 
fbia  action. 

"(6)  That  he  has  demanded  of  the  said 
rranklln  McNeUI,  Saml.  L.  Sogers,  and  D.  H. 
At»t>ott  that  they  proceed  to  perform  the  duty 
set  out  in  section  3;  that  they  still  refuse  to 
do  ao  without  legal  or  Just  excuse. 
•  "Wherefore  he  prays  tliat  a  peremptory 
writ  issue  from  this  court  to  the  said  com- 
missioners, commanding  them  to  proceed 
without  delay  to  assess,  and  make  due  return 
thereof,  the  said  franchises,  and  to  so  poform 
their  official  duties  as  above  set  out,  and  as 
tellned  in  section  50,  c.  7,  Pub.  Laws  1001, 
and  to  perform  such  other  and  further  duties 
aa  may  be  necessary  to  that  end." 

"Tbe  defendants,  answering  the  complaint 
tt  the  plaintiff,  say: 

"(1)  That  paragraph  1  of  the  plahitifTa 
complaint  Is  true. 

"(2)  That  paragraph  2  of  tbe  plalntifTs  com- 
plaint ia  true. 

"(3)  That  the  facts  set  forth  in  paragraph  8 
«t  the  plaintiff's  complaint  are  not  true,  ex- 
sept  that  the  defendants  have  not  determbied 
flie  value  and  assessed  for  taxation  the  in- 
tangible property  of  railroad  companies  in 
this  state,  to  wit,  the  franchise,  separately 
from  the  assessment  of  the  tangible  property. 
Defendants  deny  that  It  was  made  their  duty 
so  to  do  by  sections  43,  60,  c.  7,  Pub.  Iaws 
1901,  or  any  other  law,  as  they  are  advised 
and  believe. 

"(4)  That  paragraph  4  of  the  plaintiffs  com- 
plaint la  not  true. 

"(5)  That  paragraph  6  of  the  plalotltrs  com- 
plaint is  true,  as  defendants  are  informed 
and  believe. 

"(6)  Answering  paragraph  S,  defendants  ad- 
ult that  they  received  a  letter  purporting 
to  be  written  by  plaintiff,  by  H.  S.  Ward, 
attorney,  which  was  dated  August  31,  1901, 
and  waa  received  by  defendants  September 
2,  1901,  demanding  that  defendants  assess 
the  tangible  and  Intangible  property  of  rail- 
loads  separately,  but  defendants  deny  that 
Ibey  refused  to  comply  with  such  demand 
without  legal  or  just  excuse.  Answering  fur- 
tiier,  defendants  allege,  as  they  are  advised 
and  believe,  that  plaintiff  has  no  right  to 
make  such  demand.  The  defendants,  further 
answering  the  complaint  of  the  plaintiff,  al- 
lege as  they  are  advised  and  believe,  that  they 
hsTc  discharged  the  duties  required  of  them 


by  law  in  the  matter  of  the  assessment  of 
railroad  property,  and  that  on  the  30th  day 
of  July,  1901,  they  certified  to  the  auditor  of 
the  state  and  to  the  chairman  of  the  boards 
of  county  commissioners  of  the  several  coun- 
ties hi  North  Carolina  interested  therein  the 
assessment  upon  which  state,  county,  and 
town  taxes  should  be  computed,  and  that 
they  are  Informed  and  believe  that  the  rail- 
road companies  have  paid  their  state  taxes 
thereon,  and  that  the  county  and  school  taxes 
have  been  computed  In  accordance  therewith, 
and  entered  upon  the  tax  duplicate  of  the 
said  counties,  and  that  said  tax  duplicates 
are  now,  or  should  be,  in  the  hands  of  the 
sheriff  or  tax  collectors  for  collection;  that 
these  defendants  did  not  make  a  separate  as- 
sessment of  the  tangible  and  hitanglble  prop- 
erty of  the  railroad  companies  for  the  year 
1901,  because,  as  hereinbefore  alleged,  they 
were  advised  and  believed  that  the  laws  at 
North  Carolina  did  not  require  them  to  do  so. 
B^rther  answering,  the  defendants  allege  that 
In  the  year  1809  they  assessed  the  value  of 
the  railroad  property,  Includhig  franchises,  as 
required  by  law,  and  that  in  the  year  1900 
they  again  assessed  the  value  of  the  railroad 
property,  including  franchises,  at  the  same 
value  as  in  1890,  and.  In  accordance  with 
law,  they  adopted  the  assessment  for  1900 
(which  Is  the  same  as  the  assessment  for  1899) 
for  the  year  1901,  as  they  understood  and  con- 
strued the  law  to  direct;  that  these  defend- 
ants are  advised  and  believe  that  the  laws 
in  force  in  the  years  1890  and  1900,  and  for 
several  years  prior  thereto,  required  an  an- 
nual assessment  of  railroad  property,  but  that 
the  time  for  the  making  of  said  assessments 
by  the  provisions  of  section  48,  c  7,  Laws 
1001,  was  postponed  to  'such  date  as  real 
estate  is  required  to  be  assessed  for  taxation,' 
which  time  Is  fixed  by  said  chapter  7,  |  12, 
In  the  year  1903,  and  every  fourth  year  there- 
after; and  the  said  defendants  are  further 
informed  and  believe  that  the  said  change  In 
the  time  for  the  assessment  of  railroad  prop- 
atj  was  made  for.  the  reason  communicated 
to  the  general  assembly  of  1901  by  the  mes- 
sage of  his  excellency  Governor  Aycock,  a 
copy  of  which  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  answer. 

"Wherefore  the  defendants  pray  the  judg- 
ment of  the  court  (1)  that  the  plaiutifTs 
prayer  for  a  writ  of  mandamus  be  denied,  and 
that  his  action  be  dismissed;  <2)  for  their 
costs  in  this  behalf  incurred,  to  be  taxed 
by  the  clerk  of  .this  court" 

Exhibit  A  "To  the  Honorable  the  General 
Assembly:  I  transmit  herewith  the  second 
annual  report  of  the  North  Carolina  corpora- 
tion commission.  You  will  observe  from  said 
report  that  the  cases  known  as  the  'Railroad 
Taxation  Cases,'  pending  in  the  ch^cnlt  court 
of  the  United  States  for  the  Eastern  district 
of  North  Carolhia,  have  been  compromised 
and  settled.  Under  the  provisions  of  law  the 
corporation  commission  In  1899  assessed  the 
property  of  the  Atlantic  Coast  Line  at  $12,- 
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885,775,  the  Southern  Railway  at  114,713,850, 
and  tbe  Seaboard  Air  Line  at  $7,980,246; 
making  a  total  asseaament  of  $35,579,870, 
which  waa  a  total  Increase  on  the  three  sys- 
tems over  tbe  assessment  of  1898  of  $9,022,- 
678.  The  assessment  of  three  systems  named 
in  leOO  was  $36,373,388.  In  a  short  time 
after  these  assessments  were  made  the  three 
systems  named  aecured  an  injunction  from 
the  circuit  court  of  the  United  States  for  the 
Eastern  district  of  North  Carolina  restraining 
the  collection  of  tazes  on  the  assessment  over 
and  above  tbe  assessment  of  189&  During 
tbe  pendency  of  these  suits  much  evidence 
was  taken  on  both  sides;  that  <w  the  part 
of  the  railroads  tending  to  show  a  consider- 
able and  systematic  undervaluation  of  the 
other  property  of  the  state,  and  that  on  the 
part  of  the  state,  while  showing  nndervalua- 
tion  In  many  instances,  tending  to  ahow  that 
tbe  undervaluation  was  erratic,  and  not  sys- 
tematic. During  tbe  pendency  of  the  investi- 
gation, and  while  evidence  was  being  taken 
at  Wilmington,  early  in  January  of  this  year, 
I  received  a  telegram  from  Hon.  H.  G.  Con- 
nor, of  coimsel  for  the  state  of  North  Carolina, 
asking  me  to  come  to  Wilmington.  Upon  my 
arrival  in  Wilmington,  I  found  that  proposi- 
tions of  settlement  were  being  discussed  be- 
tween those  representing  the  railroads  and 
those  representing  the  state.  The  railroads 
insisted  upon  a  reduction  of  tbe  assessment 
made  in  1899,  but  were  willing  to  pay  on 
the  assessment  of  1900,  provided  their  assess- 
able property  should  not  again  be  assessed 
until  there  was  another  assessment  of  other 
property  in  tbe  state.  Upon  conference  with 
Chairman  McNeill,  of  the  corporation  com- 
mission,  Hon.  H.  O.  Connor  and  CoL  J.  W. 
Hinsdale,  representing  the  state,  we  came  to 
the  conclusion  that  no  abatement  in  the  as- 
sessment for  either  the  year  1899  or  1900 
could,  under  any  circumstances,  be  made. 
We  therefore  declined  to  assent  to  any  reduc- 
tion in  tbe  assessment  for  either  year,  but 
were  willing  that  the  property  of  the  railroads 
subject  to  assessment  should  only  be  assessed 
as  often  as  other  property  in  tbe  state  is  or 
shall  be  assessed.  Upon  consideration,  those 
representing  the  railroad  companies  decided  to 
accept  our  view  of  the  matter,  and  withdraw 
their  suits,  and  pay  the  taxes  assessed  against 
them  In  accordance  with  the  assessment  made 
by  tbe  corporation  commission  both  for  tbe 
years  1899  and  1900;  and  they  have  paid  into 
tbe  state  treasury  tbe  full  amount  of  taxea 
due  tbe  state,  to  wit,  $44,561,  and  are  now 
ready  to  pay,  as  soon  as  the  derk  of  the  cor- 
poration commission  can  make  oat  the  neces- 
sary statements,  $32,084  Into  tbe  school  fund, 
and  $101,559  to  the  counties,  dtles,  and  towns, 
aggregating  $178,244.  This  Settlement  appears 
to  me  to  be  just,  and  I  therefore  recommend 
to  tiie  general  assembly  to  place  tbe  rallroada, 
aa  to  tbe  time  of  assessment  of  their  property, 
upon  terms  of  equality  with  all  other  lasesa- 
Bble  property  in  the  state.  If  auoh  a  law 
shall  be  passed,  tbe  railroads  will  not  be  again 


assessed  until  1908.  niere  are  many  good 
men,  I  am  aware,  who  would  have  prefer- 
red to  continue  the  lltigaticm,  and  to  pass 
other  and  more  stringent  tax  laws  against  the 
railroads;  but  to  do  so  hivolves  continued 
litigation,  which  so  far  has  cost  the  state  $18,- 
273.25,  with  a  considerable  sum  atiU  due  for 
services  already  rendered,  and  which  cannot 
be  continued  at  less  than  the  cost  of  $20,000 
per  year  to  tbe  state.  The  rallroada  consti- 
tute a  considerable  and  valuable  part  of  the 
property  of  North  Carolbia,  and  they  are  of 
great  Importance  hi  Its  Industrial  development 
No  fair-minded  man  desires  In  any  way  to 
hamper  their  growth  and  development  On 
the  other  hand,  no  just  man  can  aasent  to 
their  having  an  advantage  In  taxation.  They 
ought  to  bear  the  burdens  of  the  state  in  pro- 
portion to  theb:  ability  to  meet  them,  but  it  ta 
not  a  violation  of  this  rule  to  act  npcm  the 
assessment  made  by  our  corporation  commis- 
sion, who  have  conscientiously  and  earnestly 
striven  to  do  justice  In  the  matter  of  taxation. 
In  the  settlement  of  a  lawsuit,  It  never  hap- 
pens, 80  far  as  my  experience  and  observation 
go,  that  either  side  Is  perfecUy  satlsfled  with 
the  settiement;  but  it  is  frequently  wiser  to 
settie  litigation  than  to  continue  it  I  am 
persuaded  that  this  Is  one  Instance  in  which 
It  would  be  wise,  both  for  the  state  and  the 
railroads,  to  come  to  an  agreement  It  rests 
with  the  general  assembly  fo  carry  out  or 
not  the  terms  upon  which  tbe  settiement  has 
been  made.  The  question  is  no  longer  for  me, 
further  than  to  say  that  In  my  judgment 
what  has  been  done  la  botb  just  and  wise. 
Charles  B.  Aycock.  By  tbe  governor:  P.  H. 
Pearsall,  Private  Secretary." 

The  following  are  tbe  sections  of  chaptw 
7  of  the  Public  Laws  of  1901  whose  construc- 
tion ta  essential  to  tbe  determination  of  this 
action: 

"Sec.  48.  Railroads.  Tbe  president,  secre- 
tary, superintendent  or  other  principal  ac- 
counting officers  within  this  state  of  every 
railroad,  telegraph,  telephone,  street  railway 
companies,  whether  Incorporated  by  tbe  laws 
of  this  state  or  not  sball  at  such  dates  aa 
real  estate  is  required  to  be  assessed  for 
taxation,  return  to  tbe  said  commissioners 
for  assessment  and  taxation,  verified  by  the 
oath  or  afilrmation  of  the  officer  making  the 
return,  all  the  following  described  property 
belonging  to  such  corporation  within  this 
state,  viz.,  the  number  of  miles  of  such  rail- 
road lines  in  eacb  county  in  this  state,  and 
the  total  number  of  miles  In  the  state,  in- 
dndlng  the  road-bed,  right-of-way  and  so- 
perstructures  thereon,  main  and  side  tracks, 
depot  buildings  and  depot  grounds,  section 
and  tool  bouses,  rolling  stock  and  personal 
property,  necessary  for  tbe  construction,  re- 
pairs or  successful  operation  of  such  rail- 
road lines,  hicluding  also,  if  desired  by  the 
North  Carolina  corporation  commission,  Pull- 
man or  sleeping  cars  owned  by  them  or  op- 
erated over  their  lines. 

*ttoc.  '40.  BaUioads.    The  movatde  proper- 
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ty  belonging  to  a  railroad  company  shall  be 
denominated  (or  the  purpose  of  taxation, 
Tolling  stock.'  Every  person,  company  or 
corporation,  owning,  constructing  or  operat- 
ing a  railroad  In  tbls  state,  shall  (in  the 
montb  of  June,  annually)  return  a  list  or 
schedule  to  the  commissioners,  which  shall 
contain  a  correct  detailed  Inventory  of  all 
the  r(^Iing. stock  belonging  to  such  company, 
and  which  shall  distinctly  set  forth  the  num- 
ber of  locomotives  of  all  classes,  passenger 
cars  of  all  classes,  sleeping  and  dining  cars, 
express  cars,  horse  cars,  cattle  cars,  coal 
cars,  platform  cars,  wrecking  cars,  pay  cars, 
band  cars  and  all  other  kinds  of  cars  and  the 
value  tbereof  and  a  statement  of  schedole 
as  follows:  (1)  The  amount  of  capital  stock 
aathorized  and  the  number  of  shares  Into 
which  such  capital  is  divided;  (2)  the  amount 
of  capital  stock  paid  up;  (3)  the  market  val- 
ue, or  if  no  market  value,  then  the  actual 
value  of  shares  of  stock;  (4)  the  length  of 
line  operated  In  each  county  and  total  In  the 
state;  (5)  the  total  assessed  value  of  all  the 
tangible  property  in  the  state;  (6)  and  if 
desired  all  the  Information  heretofore  acquir- 
ed to  be  annuaUy  reported  by  section  1859 
of  the  Code.  Such  schedule  shall  be  made 
in  conformity  to  such  instructions  and  forms 
as  may  be  prescribed  by  the  commissioners 
and  with  reference  to  amounts  and  values, 
on  the  first  da;  of  Time  of  the  year  for  which 
the  tetum  is  made 

"Sec  50.  Tangible  and  Intangible  Proper- 
ty Assessed  Separately,  (a)  The  said  commis- 
sioners shall  first  determine  the  value  of 
the  tangible  property  of  each  division  or 
branch  of  such  railroad,  of  rolling  stock,  and 
all  oth»  physical  and  tangible  property. 
This  value  shall  be  determined  by  a  due 
consideration  of  the  actual  cost  to  replace 
the  property,  with  a  Just  allowance  for  de- 
preciation on  rolling  stock,  and  also  of  other 
conditions  to  be  considered  as  in  the  case  of 
private  property,  (b)  They  shall  then  assess 
the  value  of  the  franchise,  which  shall  be 
determined  by  due  consideration  of  the  gross 
earnings  as  compared  with  the  operating  ex- 
penses; and  particularly  by  consideration  of 
the  value  placed  upon  the  whole  property  by 
the  public  (the  value  of  the  physical  prop- 
erty being  deducted),  as  evidenced  by  the 
market  value  of  all  capital  stock,  certificates 
of  indebtedness,  bonds  or  other  securities, 
the  value  of  which  is  based  upon  the  earn- 
ing capacity  of  the  property,  (c)  The  aggre- 
gate value  of  the  physical  or  tangible  prop- 
erty and  the  franchise,  as  thus  determined 
shall  be  the  true  value  of  the  property  for 
the  purpose  of  an  ad  valorem  taxation,  and 
shall  be  apportioned  In  the  same  proportion' 
that  the  length  of  such  road  In  each  county 
bears  to  the  entire  length  of  such  division 
or  branch  tbereof;  and  the  commissioners 
shall  certify  to  the  chairman  of  the  county 
commisstoners  and  the  mayor  of  each  city 
and  Incorporated  town,  the  amount  appor- 
tioned to  his  county,  dty  or  town,  and  th» 


commissioners  shall  make  and  forward  a 
like  certificate  to  the  auditor  of  the  state 
All  taxes  due  the  state  from  any  railroad 
company,  except  the  tax  Imposed  for  school 
purposes,  shall  be  paid  by  the  treasurer  of 
each  company  directly  to  the  state  treasurer 
within  thU-ty  days  after  the  first  day  of 
July  of  each  year,  and  upon  failure  to  pay 
the  state  treasurer  as  aforesaid,  he  shall 
bustitute  an  action  to  enforce  the  same  In  the 
county  of  Wake  or  any  other  county  in 
which  such  railroad  Is  located  adding  'there- 
to twenty-five  per  centum  of  the  tax.  The 
board  of  county  commissioners  of  each  coun- 
ty through  which  said  railroad  passes  shall 
assess  against  the  same  only  the  tax  Imposed 
by  the  state  for  school  purposes  and  those 
imposed  for  county  purposes. 

"Sec.  51.  Railroads.  When  any  railroad  has 
part  of  its  road  In  this  state  and  part  there- 
of in  any  other  state,  the  commissioners  shall 
ascertain  the  value  of  railroad  track,  rolling 
stock,  and  all  other  property  liable  to  as- 
sessment by  the  corporation  commission  of 
such  company,  as  provided  in  the  next  pre- 
ceding section,  and  divide  it  in  the  propor- 
tion to  the  length  of  such  main  line  of  road 
in  this  state,  bears  to  the  whole  length  of 
such  main  line  of  road,  and  determine  the 
value  in  this  state  accordingly." 

The  court  below  denied  the  motion  for  a 
writ  of  mandamus,  and  dismissed  the  action. 
Plaintiff  appealed. 

The  above  Is  the  statement  of  facts  on 
which  the  fcdlowlng  opinion  is  based: 

The  vital  question  lAvolved  In  this  action 
is  whether  the  railroad  corporations  in  this 
state  shall  pay  any  tax  upon  their  intangible 
property  before  the  year  1903.  The  form  of 
the  question  is  whether,  considering  the  legal 
relation  between  sections  48,  49,  and  50  of 
the  machinery  act  of  1901,  the  assessment 
of  the  intangible  property  contemplated  in 
section  SO  can  be  made  before  the  next  as- 
sessment of  real  estate  belonging  to  private 
Individuals.  Of  course,  If  the  intangible 
property  cannot  be  assessed,  the  taxes  there- 
upon imposed  by  law  can  neither  be  collected 
nor  ascertained.  We  are  aware  of  the  great 
importance  of  this  case  to  the  railroads,  on 
the  one  hand,  and,  on  the  other,  to  the  state 
and  Its  citizens;  and  we  would  have  pre- 
ferred that  the  parties  whose  real  interests 
are  at  stake  should  have  been  directly  rep- 
resented in  this  action.  They  would  have 
been  heard,  had  they  seen  fit  to  become  par- 
ties hereto.  However,  we  must  decide-  the 
case  as  It  la  brought  before  us,  and,  as  the 
questions  have  been  clearly  presented,  we 
find  no  substantial  difficulty  in  their  determi- 
nation. This  is  suggested  to  us  by  the  con- 
tention of  the  defendant  that  this  action 
cannot  be  maintained  by  the  plaintiff,  but 
could  have  been  brought  only  by  some  ofilcer 
of  the  state  upon  whom  is  Imposed  the  legal 
duty  of  enforcing  Its  laws  and  collecting  its 
levenues.  It  is  contended  that  the  action,  If 
proper,  should  have  beep  brought  by  the 
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goTemor  or  the  attorney  general,  or  at  least 
by  leave  of  the  latter;  but  the  governor  has 
not  bronght  any  sucb  action,  while  we  find 
the  attorney  general  appearing  for  the  de- 
fendants. We  do  not  mean  to  reflect  npon 
these  high  officers  in  the  slightest  degree, 
and  state  these  facts  merely  in  answer  to 
the  contention  of  the  defendants  that  they 
alone  conld  act 

It  is  tme,  this  court  bas  said  In  Rnssell  t. 
Ayer,  120  X.  C.  180,  185,  27  S.  E.  133,  37  L. 
R.  A.'  240,  "There  can  be  no  serious  question 
concerning  the  power*  of  the  governor  to 
bring  an  action  of  the  nature  of  this  one," 
but  It  does  not  say  that  he  alone  can  bring 
it.  On  the  contrary,  It  cites  Carr  ▼.  Ck>ke, 
116  N.  C.  223,  22  8.  K.  16,  28  L.  B.  A.  737,  47 
Am.  St.  Rep.  801,  where  the  opinion  of  the 
court  opens  with  the  following  statement: 
"The  plaintiff,  as  a  citizen  and  taxpayer  of 
the  state,  brings  this  action  against  the  de- 
fendant, as  secretary  of  state,  who,  by  virtue 
of  bis  office,  is  the  custodian  of  all  acts  passed 
by  the  legislature,  or  which  purport  to  have 
been  passed,  whose  duty  it  Is  to  deliver  cer- 
tified copies  of  said  acts  to  the  public  printer 
for  publication."  It  Is  true,  In  that  case  the 
mandamus  was  refused  on  constitutional 
grounds,  but  the  right  of  the  plaintiff  to 
bring  the  action  in  his  private  capacity  was 
not  questioned.  It  does  not  appear  that  Ellas 
Carr,  "as  a  citizen  and  taxpayer,"  had  any 
greater  Interest  In  the  result  of  that  action 
than  the  plaintiff  has  In  that  at  bar. 

At  the  threshold  of  this  opinion,  we  desire 
to  eliminate  whatever  contingent  Interest  the 
plaintiff  may  have  In  bis  commissions  as 
sheriff,  and  to  place  our  decision  upon  the 
broad  ground  that  every  citizen  has  the  right 
to  demand  that  every  other  property  holder 
shall  pay  his  lawful  taxes.  This  doctrine  Is, 
In  our  opinion,  founded  upon  reason  and  au- 
thority, and  is  thoroughly  consistent  with  the 
highest  principles  of  public  policy.  In  High, 
Eixtr.  Leg.  Rem.,  the  learned  author  says  in 
section  431:  "When  the  question  Is  one  of 
public  right,  and  the  object  of  the  mandamus 
is  to  procure  the  enforcement  of  a  public 
duty,  the  people  are  regarded  as  the  real 
party  In  Interest,  and  the  relator  at  whose  in- 
stigation the  proceedings  are  Instituted  need 
not  show  that  he  has  any  legal  or  special  in- 
terest In  the  result;  It  being  sufficient  to 
show  that  be  Is  a  citizen,  and  as  such  inter- 
ested In  the  execution  of  the  laws."  This 
doctrine  Is  sustained  by  a  decided  preponder- 
ance of  American  authority,  but  among  so 
many  cases  few  can  be  cited.  Among  those 
peculiarly  appropriate,  as  relating  directly 
to  taxation,  are  the  following,  selected  from 
different  states,  and  running  through  a  long 
period:  In  State  ▼.  Hamilton,  6  Ind.  310, 
where  a  mandamus  was  granted,  compelling 
the  county  auditor  to  retiurn  railroad  prop- 
erty for  taxation,  the  court  says  on  page  319: 
"The  objection  bas  been  made  that  this 
mandamus  could  not  Issue  on  the  relation  of 
Jobn  P.  Dunn,  auditor  of  state.    The  assess- 


ment of  the  taxes  for  state  purposes  to  a  iiui:^' 
ter  of  public  concern.  In  which  all  the  dtlz^is 
of  the  state  are  interested;  and  hence,  ac- 
cording to  the  case  of  Hamilton  v.  State  (in 
this  court,  Nov.  term,  1852)  3  Ind.  452,  any 
citizen  of  the  state  might  have  been  the  re- 
lator. At  the  same  time,  it  was  peculiarly 
appropriate  that  the  prosecution  should  be 
upon  the  relation  of  the  auditor  of  state,  he 
being  the  officer  more  specifically  charged 
with  the  management  of  the  finances  of  the 
state."  In  People  v.  Halsey,  37  N.  T.  344, 
346,  the  court  says:  '^be  writ  of  manda- 
mus may,  In  a  proper  case,  and  In  the  ab- 
sence of  an  adequate  remedy  by  action.  Issue 
on  the  relation  of  a  private  Individual,  to  re- 
dress a  wrong  personal  to  himself,  or  on  the 
relation  of  one  who.  In  common  with  all 
other  citizens,  is  Interested  in  having  some 
act  done,  of  a  general  public  nature,  devolv- 
ing as  a  duty  upon  a  public  <^cer  or  body, 
who  refuse  to  perform  it  The  collection  ot 
a  tax  legally  assessed,  in  which  all  the  in- 
habitants of  any  particular  division  of  the 
state  have  a  common  Interest,  Is  an  Instance 
of  this  character,  and  such  collection  may  be 
enforced  by  any  one  of  sucB  citizens."  And 
again,  on  page  348:  "Inasmuch  as  the  peo- 
ple themselves  are  the  plaintiffs  In  a  pro- 
ceeding by  mandamus,  it  is  not  of  vital  Im- 
portance who  the  relator  should  be,  so  long 
as  he  does  not  officiously  Intermeddle  tn  a 
matter  in  which  he  has  no  concern.  The  of- 
fice which  a  relator  performs  Is  merely  the 
instituting  a  proceeding  In  the  name  of  the 
people,  and  for  the  general  benefit  The  rule, 
therefore,  as  It  is  sometimes  stated,  that  a 
relator  In  a  writ  of  mandamus  must  show 
an  individual  right  to  the  thing  asked,  must 
be  taken  to  apply  to  cases  where  an  indi- 
vidual interest  Is  alone  Involved,  and  not  to 
cases  where  the  interest  is  common  to  the 
whole  community."  In  Ford  v.  Mayor,  84 
Ua.  213,  216,  10  S.  E.  732,  733,  in  an  action 
brought  by  "Ford  et  al.,  citizens,  freeholders, 
and  taxpayers  of  the  city  of  Cartersville," 
the  court  held  that  "if  the  mayor  and  alder- 
men have  illegally  exempted  the  waterworla 
company  from  taxation,  and  refuse  to  levy 
a  tax  upon  the  property  of  said  corporation, 
the  citizens  can  compel  them  to  do  so  by  writ 
of  mandamus."  In  Hngg  v.  City  Council.  39 
N.  J.  Law,  620,  where  the  city  solicitor  ap- 
plied for  a  mandamus  to  compel  the  city 
council  of  Camden  to  sell  lands  for  taxes,  on 
the  ground  that  he  would  be  entitled  to  cer- 
tain fees  for  selling  such  lands,  the  court 
doubted  whether  such  contingent  interest 
would  entitle  him  to  the  writ  but  held  that 
he  could  sue  as  a  taxpayer,  saying  on  page 
624:  "But  It  Is  not  necessary  that  he  should 
show  such  Interest  as  a  public  officer,  to  pros- 
ecute this  writ  He  Is  not  a  mne  volunteer, 
interfering  In  a  public  or  private  mattw. 
He  has  the  right,  as  a  citizen  and  taxpayer 
in  the  city  of  Camden,  to  be  the  relator  ha  a 
mandamus  when  seeking  the  enforcement  of 
a  duty  by  the  common  council  of  the  city. 
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which  is  a  pnbllc  right,  affecting  the  whole 
community,  and  also  bis  interest  as  such  tax- 
ii.yer."  On  page  622  the-conrt  also  uses  the 
following  significant  language,  in  reply  to  the 
contention  that  such  sale  was  within  the  dis- 
cretion of  the  common  council:  "But  these 
words,  'it  shall  and  may  be  lawful,'  In  this 
statute,  are  mandatory,  not  directory  and  dis- 
cretionary. The  power  conferred  by  them 
mnst  be  exercised.  It  Is  the  settled  construc- 
tion that  where  a  public  or  municipal  corpo- 
ration or  body  Is  inrested  with  power  to  do 
an  act  wblch  the  public  Interests  require  to 
be  done,  and  has  the  means  for  its  complete 
performance  placed  at  Its  disposal,  not  only 
the  execution,  but  the  proper  execution,  of 
the  power,  may  be  insisted  on  as  a  duty, 
though  the  statute  conferring  It  be  only  per- 
missive In  terms."  The  case  of  Railroad  Co. 
▼.  Hall.  91  U.  S.  343,  23  L.  Ed.  428,  while  not 
relating  to  taxation,  seems  directly  in  point. 
The  last  case  we  shall  cite  upon  this  point 
Is  the  recent  Illinois  case  of  State  Board  of 
Equalization  v.  People,  191  III.  528,  61  N.  B. 
339,  which  In  the  nature  of  the  suit,  the  man- 
ner in  which  It  was  brought,  and  the  results 
sought  to  be  obtained,  are  almost  identical 
with  the  one  at  bar.  Quoting  the  opinion  In 
that  case:  "This  Is  a  petition  for  a  writ  of 
mandamus,  filed  In  the  circuit  court  of  San- 
gamon county  by  the  state's  attorney  of  said 
county,  upon  the  relation  of  Catherine  Gog- 
gin  and  Robert  C.  Steele,  against  the  state 
board  of  equalization,  and  the  members 
thereof  (naming  them),  to  coerce  said  board, 
and  the  members  thereof,  forthwith  to  value 
and  assess.  In  the  manner  provided  by  law, 
the  capital  stocl:,  including  franchises,  of 
each  of  the  following  named  corporations." 
A  large  number  of  corporations  were  Includ- 
ed, principally  street  railway  companies,  the 
aggregate  value  of  whose  intangible  proper- 
ty over  and  above  the  assessed  value  of  their 
tangible  property  was  alleged  to  be  |235,000,- 
000.  Neither  the  attorney  general  nor  any 
other  state  officer  was  a  party.  The  relators 
were  school-teachers,  suing  as  taxpayers,  and 
yet  the  mandamus  was  granted.  It  is  true 
in  that  case  the  court  went  further  than  we 
have  any  reason  to  anticipate  being  compel- 
led to  go.  It  declared  the  assessment  made 
by  the  state  board  of  equalization  to  be  so 
grossly  Inadequate  as  to  be  fraudulent  upoh 
its  face.  We  doubt  not  that  the  members  of 
our  corporation  commission  will  be  glad  of 
an  authoritative  declaration  of  the  law,  and 
will  follow  our  decision  In  letter  and  spirit 

As  the  plaintiff  has  the  legal  capacity  to 
maintain  this  action,  it  remains  to  be  con- 
sidered to  what  relief  he  is  entitled.  There 
seems  to  be  no  question  as  to  the  power 
of  the  legislature  to  Impose  the  taxes  in 
form  and  substance  as  contemplated  in  sec- 
tion 50  of  the  machinery  act  of  1901.  Sec- 
tion 8  of  article  6  of  the  constltntion  of  this 
state  Is  as  follows:  "Laws  shall  be  passed 
taxing,  by  a  uniform  rule,  all  monies,  cred- 
its, investments  in  bonds,  stocks.  Joint  stock 


companies  or  otherwise;  and  also,  all  real 
and  personal  property,  according  to  its  true 
value  in  money.  The  general  assembly  may 
also  tax  trades,  professions,  franchises  and 
Incomes  provided  that  no  income  shall  be 
taxed  when  the  property  from  which  the 
income  is  derived  Is  taxed."  The  power  to 
tax  franchises,  including  the  Intangible  prop- 
erty of  a  corporation,  seems  to  be  optional; 
but  it  is  fully  given,  and  does  not  seem  to 
be  in  conflict  with  the  fed»«l  constitution. 
This  principle  is  ably  and  elaborately  dis- 
cussed in  State  Ralh:oad  Tax  Cases,  92  U. 
S.  575,  23  L.  Ed.  663.  The  court  therein 
says  on  page  602,  92  U.  S.,  23  L.  Ed.  663: 
"It  is  obvious,  however,  that  while  a  fair 
assessment  under  these  two  descriptions  of 
property  will  include  all  the  visible  and 
tangible  property  of  the  corporation.  It  may 
or  may  not  include  all  its  wealth.  There 
may  be  other  property,  of  a  class  not  visible 
or  tangible,  which  ought  to  respond  to  taxa- 
tion, and  which  the  state  has  a  right  to 
subject  to  taxation."  Again  the  court  says 
on  page  605,  92  V.  S.,  23  L.  Ed.  663:  "It 
is  therefore  obvious  that,  when  you  have 
ascertained  the  current  cash  value  of  the 
whole  funded  debt,  and  the  current  cash 
value  of  the  entire  number  of  shares,  you 
have,  by  the  action  of  those  who  above  all 
others  can  best  estimate  it,  ascertained  the 
true  value  of  the  road,  all  its  property,  its 
capital  stock,  and  its  franchises;  for  these 
are  represented  by  the  value  of  its  bonded 
debt  and  of  the  shares  of  its  capital  stock." 
Later  cases  are  to  the  same  effect,  general- 
ly dtlng  this  case.  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321,  339,  6  Sup.  Ct  57,  29 
L.  Ed.  414;  W.  U.  Tel.  Co.  v.  Massachusetts, 
125  U.  8.  530,  8  Sup.  Ct.  961,  31  L.  Ed.  790; 
Home  Ins.  Co.  v.  New  York,  134  TJ.  S.  594, 
10  Sup.  Ct.  593,  33  L.  Ed.  1025;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  11  Sup.  Ct  876,  35  L.  Ed.  613;  Attorney 
General  of  Massachusetts  v.  W.  U.  Tel.  Co., 
141  U.  S.  40,  11  Sup.  Ct  889,  85  L.  Ed.  628; 
Railrodd  Co.  v.  Wright,  151  U.  8.  470,  14 
Sup.  Ct  396,  38  L.  Ed.  238;  Railroad  Co. 
f\.  Backus,  154  U.  8.  421,  14  Sup.  Ct  1114, 
38  L.  Ed.  1031;  Central  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  8.  91,  16  Sup.  Ct  766,  40  L. 
Ed.  903;  Southern  Pac.  R.  Co.  v.  California, 
162  U.  &  167,  16  Sup.  Ct  794,  40  L.  Ed. 
920.  These  cases  sustain  not  only  the  fair- 
ness and  legality  of  the  method  of  assess- 
ment prescribed  by  our  statute,  and  approved 
in  State  Railroad  Tax  Cases,  supra,  but  also 
the  further  principle  that  (quoting  headnote 
In  Railroad  Go.  t.  Backus),  "when  a  railroad 
runs  Into  or  through  two  or  more  states.  Its 
value  for  taxation  purposes  In  each  Is  fairly 
estimated  by  taxing  that  part  of  the  value 
of  the  entire  road  which  la  measured  by  the 
proportion  of  the  length  of  the  particular 
part  in  that  state  to  that  of  the  whole  road." 
The  capacity  of  the  plaintiff  to  sue,  and 
the  power  of  the  legislature  to  Imirase  the 
tax,  having  been  determined,  It  remains  for 


Digitized  by 


v^oogle 


J36 


42  SOUTHBASTBRN  RaPORTBB. 


CK.a 


xa  to  ascertain  the  Intention  of  the  legis- 
lature as  expressed  In  the  act  That  the 
legislature  Intended  to  assess  and  collect  at 
some  time  the  taxes  referred  to  In  section 
60  does  not  admit  of  question.  To  that  ex- 
tent the  act  Is  clear  and  explicit,  neither  re- 
quiring nor  permitting  interpretation.  The 
only  point  susceptible  of  doubt  is  as  to  the 
time  when  such  assessment  should  he  made. 
This  point,  we  must  confess,  gave  us  some 
trouble.  And  yet  If  we  give  effect  to  all 
parts  of  the  act,  we  can  come  but  to  one 
conclusion.  It  seems  clear  to  us  that  the 
general  assembly  intended  sections  49  and 
50  of  the  act  in  question  to  go  into  immedi- 
ate operation.  If  otherwise,  why  should  they 
have  been  put  into  the  act  at  all?  We  must 
take  Judicial  notice  that,  under  our  consti- 
tution and  laws,  another  legislature  will  be 
elected  and  In  session  before  the  month  of 
June,  1903.  It  is  common  knowledge,  ap- 
pearing from  our  public  statutes  and  legis- 
lative journals,  that  each  legislature  passes 
its  own  revenue  and  machinery  acts,  which 
are  Intended  to  be,  and  usually  are,  complete 
In  themselves.  It  can  scarcely  be  presum- 
ed that  the  legislature  of  1901  deliberately 
did  so  vain  a  thing  as  either  to  attempt  to 
bind  that  of  1903  by  anticipatory  legislation, 
on  the  one  hand,  or,  on  the  other,  to  pass  an 
act  which  It  did  not  Intend  to  be  operative. 
Moreover,  it  is  obvious  that  the  assessment 
required  by  section  50  is  to  be  based  upon 
the  statements  prescribed  In  section  40,  and 
yet  those  statements  are,  by  the  very  terms 
of  said  section,  to  be  made  "In  the  month 
of  June  annually."  Why  should  they  be 
made  annually  if  they  are  to  be  acted  upon 
only  quadrennially?  Why  have  four  separate 
and  distinct  sets  of  annual  statements,  when 
only  one  can  be  of  any  possible  use?  These 
statements  must  necessarily  vary,  as  does 
the  value  of  all  personal  property,  as  times 
are  good  or  bad.  The  value  of  railroad  prop- 
erty especially  is  peculiarly  susceptible  to 
the  changes  produced  by  the  contraction  and 
expansion  of  the  general  business  of  the 
country.  Therefore  what  might  be  a  fair 
valuation  for  one  year  might  be  grossly  ex* 
cesslve  or  Inadequate  for  the  remaining  three 
years.  Real  property  Is  not  subject  to  such 
sudden  and  violent  fluctuations,  or  at  least 
to  a  far  less  degree.  Hence  it  is  the  long- 
established  rule  In  this  state  to  assess  the 
real  property  of  Individuals  only  once  In 
cv«y.four  years,  while  their  personal  prop- 
erty is  assessed  annually.  The  value  of  In- 
tangible property  is  much  more  liable  to 
fluctuation  than  even  tangible  personal  prop- 
erty, and  hence  the  greater  propriety  of  an 
annual  assessment  These  reasons,  with 
none  apparently  to  the  contrary,  force  us  to 
the  conclusion  that  the  act  intended  that 
sections  49  and  50  should  apply  to  the  as- 
sessment of  1(X>1,  and  annually  thereafter. 

Great  stress  Is  laid  upon  the  fact  that  sec- 
tion 48  of  the  act  of  1901,   which  Is  sub- 
tantlally  a   re-enactment  of  section  43  of 


the  act  of  1899,  changes  the  latter  nctloii 
by  omitting  the  words  "on  the  first  day  of 
June  of  each  year,"  and  inserting  the  words 
"at  such  dates  as  real  estate  is  required  to 
be  assessed  for  taxation."  From  this  It  is 
argued  that  the  legislature  intended  that  the 
franchise  should  be  assessed  for  taxation 
only  once  in  four  years,  like  real  estate,  and 
therefore  should  not  be  assessed  until  1003. 
The  fallacy  of  this  argument  lies  in  the  fact 
that  section  48  of  the  act  of  1901  and  section 
43  of  the  act  of  1899  are  both,  by  their  ex- 
press terms,  limited  to  the  tangible  or  phys- 
ical property  of  the  railroads,  and  do  not 
pretend  to  relate  to  the  assessment  of  the 
franchise.  Section  48  says:  "The  president, 
*  *  *  shaU  at  such  dates  as  real  estate 
Is  required  to  be  assessed  for  taxation  return 
to  the  said  commissioners  for  assessment  and 
taxation,  verified  by  the  oath  or  affirmation 
of  the  officer  making  the  return,  all  the  fol- 
lowing described  property  belonging  to  such 
corporation  within  this  state,  viz.  •  •  •" 
Then  follows  a  specific  description  of  the  dif- 
ferent kinds  of  physical  or  tangible  property 
without  the  slightest  allusion  to  the  fran- 
chises or  intangible  property.  "Induslo 
unluB  est  excluslo  alterlus."  If  the  legisla- 
ture had  Intended  section  48  to  apply  to 
franchises,  it  could  very  easily  have  said  so. 
In  fact,  it  would  have  been  easier  to  have 
said  "all  property,  both  tangible  and  intangi- 
ble, Including  franchises,"  than  to  l^ave  said, 
as  it  does  say,  "all  the  following  described 
property,"  followed  by  a  long  list  of  specific 
kinds  of  tangible  property  alone.  The  fact 
that  neither  section  48,  nor  Its  prototypes, 
has  ever  alluded  to  the  assessment  of  the 
franchise,  which  has  always  been  regulated 
by  other  sections,  seems  conclusive.  Those 
sections,  both  in  the  act  of  1901  and  that  of 
1899,  which  refer  to  the  franchises,  all  pro- 
vide for  annual  returns. 

But  one  question  remains:  Does  the  act, 
exclusive  of  section  48,  provide  sufficient  ma- 
chinery for  annual  assessments  of  the  intan- 
gible property  of  railroad  corporations?  We 
think  it  does.  Section  49  expressly  provides 
that  all  railroad  companies  shall  report  an- 
nually to  the  corporation  commission  "(5)  the 
total  assessed  value  of  all  the  tangible  prop- 
erty In  the  state."  This  obviously  refers  to 
l!he  present  assessment  of  the  tanfirlble  prop- 
erty that  has  already  been  made.  We  cannot 
suppose  that  the  l^slatnre  Intended  to  say 
that  the  railroad  companies  should  report  In 
the  years  1901  and  1902  an  assessment  that 
would  not  be  made  until  1908.  The  gift  of 
prophecy  is  not  of  legislative  origin.  More- 
over, section  49  also  provides  that  railroad 
companies  shall,  if  required  by  the  corpcMia- 
tlon  commissloD,  furnish  annually  in  the 
month  of  June  all  the  Information  set  out  in 
section  1959  of  the  Code.  This  latter  section 
contains  50  diCFerent  questions,  completely 
covering  In  detail  the  total  cost  of  the  road 
and  equipment  with  its  characteristics,  trans- 
actions, cost  of  maintenance,  operation,  and 
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repair,  tbe  amount  of  capital  stock  permitted, 
subscribed,  and  paid  In,  and  total  floating  and 
funded  debt,  wltb  average  rate  of  Interest 
We  see  no  reason  why  these  three  sections  (48 
and  50  of  the  machinery  act  of  1901,  and 
section  1969  of  tbe  Code),  taken  togeth^,  can- 
not be  enforced  without  reference  to  section 
48  of  said  act  It  Is  not  alleged  that  there 
la  any  repugnance  In  the  sections  of  said  act 
but,  rather,  that  their  Interdependence  Is  so 
great  as  to  forbid  any  separation.  As  they 
relate  to  different  subjects  of  taxation,  to  wit, 
tangible  and  intangible  property,  and  are 
shown  to  be  capable  of  Independent  execu- 
tion, we  cannot  concur  In  the  objection.  It 
should  be  bcMne  in  mind  that  the  sections  nn- 
da  consideration  do  not  impose  any  addition- 
al tax  upon  railroads,  as  section  45  of  tbe 
macblnery  act  of  1809  expressly  directs  that 
tbe  value  of  the  franchise  shall  be  Included  In 
the  assessment  of  railroad  property.  A  com- 
ptirlson  of  sections  49,  50,  and  61  of  the  ma- 
chinery act  of  1901  with  sections  44,  45,  and 
48  of  the  act  of  1809,  will  show  that  the  only 
changes  relate  to  certain  details  In  the  meth- 
od of  assessment  The  principal  change  made 
by  the  act  of  1901  (aside  from  section  49 
was  tbe  Insertion  of  the  following  provl- 
slozi.  "And  particularly  by  consideration  of 
tbe  value  placed  upon  the  'whole  property  by 
the  public  (the  value  of  the  physical  property 
being  deducted}  as  evidenced  by  the  market 
value  of  all  capita':  stock,  certificates  of  In- 
debtedness, bonds  or  any  other  securities,  the 
value  of  which  Is  based  upon  the  earning 
capacity  of  tbe  property."  This  la  simply  the 
rule  so  repeatedly  approved  by  the  supreme 
court  of  the  United  States,  as  shown  above, 
and  waa  evidently  su^'gested  to  the  legisla- 
ture by  the  great  disparity  between  the  as- 
sessed value  of  railroad  property  and  Its  real 
value  as  shown  by  the  market  value  of  the 
stocks  and  securities  based  thereon. 

It  Is  suggested  In  behalf  of  defendants  that 
tbe  legislature,  by  the  provisions  of  section 
48,  Intended  that  the  franchise  or  Intangible 
property  should  not  be  taxed  until  1903. 
That  would  be  a  very  long  and  circuitous  way 
<a  saying  what  might  have  been  said  in  a 
few  plain  and  explicit  words.  As  the  tax  had 
already  been  imposed  by  existing  law,  such 
an  Interpretation  would  be,  In  legal  effect,  an 
exemption  from  taxation  for  the  years  1901 
and  1902.  Can  we  suppose  that  the  legisla- 
ture Intended  to  create  a  practical  exemption 
from  taxation  of  valuable  property  under  the 
guise  of  a  mere  change  in  the  method  of  its 
assessment?  We  think  not  It  Is  a  well-set- 
fled  rule  of  interpretation  here  and  elsewhere 
that  there  can  be  no  exemption  unless  tbe  de- 
liberate purpose  of  the  state  to  create  such  ex- 
emption is  declared  In  words  too  plain  and  ex- 
plicit to  require  construction.  The  mere  ex- 
istence of  a  doubt  Is  Its  legal  determination  in 
behalf  of  tbe  state.  This  question  Is  fully 
discussed  In  Railroad  Co.  v.  Alsbrook,  110  N. 
C.  137,  14  S.  E.  652,  which  expresses  the  set- 
tled mle  of  this  conrt    In  affirming  tbat  case 


on  writ  of  error,  the  supreme  court  of  tbe 
United  States  says  (146  D.  S.  279,  301, 18  Sup. 
Ct  72,  78,  36  L.  Ed.  872):  "We  concur  with 
the  state  court  in  the  conclusions  reached,  as 
snatalned  by  reason  and  authority."  A  few 
quotations  from  the  numerous  decisions  of 
that  court,  running  through  a  long  series  of 
years,  show  how  firmly  the  rule  Is  establish- 
ed: In  Bank  v.  Billings,  4  Pet  514,  561,  7  L. 
Ed.  938,  Chief  Justice  Marshall,  speaking  for 
tbe  court,  says:  "Tbat  the  taxing  power  Is  of 
vital  importance,  that  It  Is  essential  to  the 
existence  of  government  are  truths  which  it 
cannot  be  necessary  to  reafiSrm.  They  are  ac- 
knowledged and  asserted  by  all.  It  would 
seem  that  the  relinquishment  of  such  a  power 
is  never  to  be  assumed.  We  will  not  say 
tliat  a  state  may  not  relinquish  It;  that  a  con- 
sideration sufficiently  valuable  to  induce  a 
partial  release  of  It  may  not  exist;  but 
as  the  whole  community  Is  Interested  In  re- 
taining It  undiminished,  that  community  has 
a  right  to  Insist  that  its  abandonment  ought 
not  to  be  presumed  In  a  case  In  which  the 
deliberate  purpose  of  the  state  to  abandon  It 
does  not  appear."  In  Philadelphia  &  W.  B. 
Co.  V.  Maryland,  10  How.  376,  393,  18  L.  Ed. 
461,  Chief  Justice  Taney,  speaking  for  tbe 
court,  says:  "And  certainly  there  is  no  reason 
why  the  property  of  a  corporation  should  be 
presumed  to  be  exempted,  or  should  not  bear 
its  share  of  the  necessary  public  burdens,  as 
well  as  the  property  of  Individuals.  This 
court  on  several  occasions  has  held  that  the 
taxing  power  of  a  state  Is  never  presumed  to 
be  relinquished  unless  the  Intention  to  relln- ' 
qulsb  Is  declared  in  clear  and  unambiguous 
terms."  In  Bailey  v.  Magwire,  89  U.  S.  215, 
226,  227,  22  L.  Ed.  850,  the  court  says:  "It  is 
manifest  the  legislation  which  it  is  claimed 
relieves  any  species  of  property  from  its  due 
proportion  of  the  general  burdens  of  govern- 
ment should  be  so  clear  that  there  can  be 
neither  reasonable  doubt  nor  controversy 
about  its  terms.  The  power  to  tax  rests  uxwn 
necessity,  and  is  Inherent  In  every  sovereign- 
ty, and  there  can  be  no  presumption  in  favor 
of  its  relinquishment  While  It  were  better 
for  tbe  Interest  of  the  community  that  this 
power  should  on  no  occasion  be  surrendered, 
this  court  has  always  held  that  tbe  legislature 
of  a  state,  unrestrained  by  constitutional 
limitation,  has  full  control  over  the  subject 
and  can  make  a  contract  with  a  corporation 
to  exempt  Its  property  from  taxation,  either 
in  perpetuity  or  for  a  lliplted  period  of  time. 
If,  however,  on  any  fair  construction  of  the 
legislation,  there  is  a  reasonable  doubt  wheth- 
er the  contract  is  made  out,  this  doubt  must 
be  solved  In  favor  of  tbe  state.  In  other 
words,  the  language  used  must  be  of  such  a 
character  as,  fairly  interpreted,  leaves  no 
room  for  controversy.  •  •  •  It  Is  neva: 
for  the  Interest  of  the  state  to  surrender  the 
power  of  taxation,  and  an  intention  to  do  so 
will  not  be  Imputed  to  It  unless  the  language 
employed  leaves  no  other  alternative."  In 
>  Railroad  Co.  v.  Berry,  112  U.  S.  600,  817,  ' 
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Sup.  Ot  299,  302,  28  L.  Ed.  831,  tbe  court 
says:  "This  salutary  rule  of  Interpretation  Is 
founded  upon  an  obvious  public  policy,  which 
regards  such  exemptions  as  in  derogation  of 
the  sovereign  authority  and  of  common  right, 
and  therefore  not  to  be  extended  beyond  the 
exact  and  express  requirement  of  the  grants, 
construed  strlctlsslmi  Juris."  In  Railroad  Oo. 
V.  Guffey,  120  U.  B.  569,  675,  7  Sup.  Ct  693, 
698,  30  li.  Ed.  732,  the  court  says:  "For  It  is 
the  settled  doctrine  of  this  court  Oiat  an  Im- 
munity from  taxation  by  tbe  state  will  not  be 
recognized  unless  granted  in  terms  too  plain 
to  be  mistaken."  In  Railroad  Co.  v.  Alsbrook, 
146  U.  S.  279,  294,  13  Sup.  Ct.  72,  76,  36  L.  Ed. 
972,  Chief  Justice  Fuller,  speaking  for  the 
court,  says:  "The  taxing  power  Is  essential  to 
the  existence  of  government,  and  cannot  be 
held  to  have  been  relinquished  In  any  instance 
unless  the  deliberate  purpose  of  the  state  to 
that  effect  clearly  appears.  The  surrender  of 
a  power  so  vital  cannot  be  left  to  inference 
or  conceded  In  the  presence  of  doubt,  and 
when  the  language  used  admits  of  reasonable 
contention,  the  conclusion  Is  Inevitable  in 
favor  of  the  reservation  of  the  power." 

It  1b  earnestly  contended  by  the  able  coun- 
sel for  the  defendants  that  we  should  con- 
strue the  statute  In  the  light  of  tbe  gover- 
nor's message,  presuming  that  the  legislature 
Intended  to  carry  fully  Into  effect  the  recom- 
mendations contained  therein.  We  approach 
this  question  with  much  hesitation,  because 
we  gravely  doubt  the  propriety  of  consider- 
ing any  outside  matter  when  an  act,  viewed 
in  all  Its  parts.  Is,  on  Its  face,  capable  of 
Intelligent  construction.  Black,  Interp.  Laws, 
i  25;  End.  Intcip.  St.  H  2,  4,  8;  Suth.  St. 
Const  f  237;  Potter's  Dwar.  p.  193.  In 
Stnrges  t.  Crownlnshleld,  4  Wheat  122,  202, 
4  L.  Ed.  529,  tbe  court  says:  "Although  the 
spirit  of  an  Instrument  especially  of  the  con- 
stitution. Is  to  be  respected  not  less  than  Its 
letter,  yet  the  spirit  Is  to  be  collected  chiefly 
from  its  words.  It  would  be  dangerous.  In 
the  extreme,  to  Infer  from  extrinsic  circum- 
stances that  a  case  for  which  the  words  of 
the  Instrument  expressly  provide  shall  be  ex- 
empted from  Its  operations."  In  Alexander 
T.  Worthington,  6  Md.  485,  the  court  has 
lucidly  'expressed  the  rule  applicable  to  tbe 
present  discussion  in  the  following  words: 
"The  language  of  a  statute  is  Its  most  nat- 
ural expositor,  and,  where  its  language  Is  sus- 
ceptible of  a  sensible  Interpretation,  it  is  not 
to  be  controlled  by  any  extraneous  considera- 
tions. The  construction  is  to  be  on  the  en- 
tire statute,  and  where  one  part  Is  suscepti- 
ble Indiffnently  of  two  constructions,  and  the 
language  of  another  part  is  clear  and  definite, 
and  Is  consistent  with  one  of  tbe  two  con- 
structions of  which  the  former  part  of  the 
statute  Is  susceptible,  and  is  opposed  to  the 
other  construction,  then  we  are  to  adopt  that 
construction  which  will  render  all  clauses  of 
the  statute  harmonious,  rather  than  that  oth- 
er construction  which  will  make  one  part  con- 
tradictory to  another." 


However,  as  the  message  Is  made  a  part  of 
the  answer  and  Is  embodied  In  the  case  on  ap- 
peal, we  will  give  it  that  courteous  considera- 
tion due  to  the  supreme  executive  power  of 
the  state.  Much  stress  Is  laid  by  the  defend- 
ants tipon  the  expression  that  "If  such  a  law 
shall  be  passed,  the  railroads  will  not  be 
again  assessed  until  1903";  but  to  ascertain 
the  tcue  meaning  of  the  message,  we  must 
construe  it  as  a  whole,  and  not  In  Its  disjoint- 
ed sentences.  This  sentence  is  immediately 
preceded  by  the  following  statement:  "This 
settlement  appears  to  me  to  be  Just  and  I 
therefore  recommend  to  the  general  assem- 
bly to  place  the  railroads,  as  to  the  time  of 
assessment  of  their  property,  upon  terms  of 
equality  with  all  other  assessable  property  in 
the  state."  This  can  be  done  only  by  assess- 
ing the  property  of  a  railroad  in  the  same 
manner  as  that  of  the  citizen.  His  real  proper- 
ty Is  assessed  quadrennially,  while  his  person- 
al property  Is  assessed  annually.  Intangible 
property  Is  surely  personal  property.  We  are 
not  aware  of  any  principle  under  which  It 
could  be  classified  as  real  estate.  If,  there- 
fore, we  give  any  effect  to  the  declared  pur- 
pose of  the  message  to  place  the  railroads  and 
the  citizens  of  tbe  state  upon  an  equality  In 
bearing  the  Just  burdens  of  taxation,  we  must 
conclude  it  to  mean  that  the  railroads  will 
not  be  again  assessed  untQ  1903  on  their  real 
property.  Keeping  in  view  the  Just  equality 
of  taxation,  this  construction  becomes  the 
more  Important-  as  any  other  would  result  m 
the  practical  exemption  of  railroad  franchises 
from  all  taxation  until  1903. 

Again,  It  is  urged  that  the  faith  of  the  state 
is  pledged  to  the  maintenance  of  the  compro- 
mise entered  into  by  the  governor  and  the 
general  assembly  with  the  railroad  companies. 
What  were  the  terms  of  such  compromise.  If 
there  was  any  compromise?  Tbe  act  makes 
no  allusion  to  any  compromise,  nor  is  it  al- 
leged that  any  compromise  is  shown  by  the 
records  of  the  federal  court  The  message 
thus  alludes  to  the  transaction:  "The  rail- 
roads Insisted  upon  a  reduction  of  the  assess- 
ment made  in  1S99,  but  were  willing  to  pay 
on  the  assessment  of  1900,  provided  their  as- 
sessable property  should  not  again  be  assessed 
until  there  was  another  assessment  of  other 
property  In  the  state.  •  •  •  We  therefore 
declined  to  assent  to  any  reduction  In  the  as- 
sessment for  either  year,  but  were  willing 
that  the  property  of  the  railroads  subject  to 
assessment  should  only  be  assessed  as  often 
as  other  property  in  Uie  state  is  or  shall  be 
assessed.  Upon  consideration,  those  represent- 
ing the  railroad  companies  decided  to  accept 
our  view  of  the  matter,  and  withdraw  their 
suits,"  etc.  Giving  to  these  words  their  full- 
est legitimate  meaning,  there  is  no  allusion  t* 
any  exemption  from  taxation  such  as  would 
result  from  the  construction  we  are  asked  by 
the  defendants  to  place  upon  this  act  In 
fact  Bucb  a  construction  would  destroy  all 
Idea  of  a  compromise.  It  appears  from  tbe 
message  that  the  entire  ■  amount  Involved  la 
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the  litigation  In  the  federal  court  was  an  In- 
creased assessment  of  a  little  over  $9,000,000, 
while  It  1b  evident  from  the  report  of  the  cor- 
poration commission,  compared  with  the  re- 
ports of  current  market  values,  that  the  value 
of  the  Intangible  property  of  the  three  railroad 
corporations  which  were  parties  to  said  liti- 
gation, after  deducting  the  assessed  value  of 
their  tangible  i»'oi>erty,  was  many  times  the 
amomit  Involved.  The  essential  nature  of  a 
compromise  snpposes  mutual  concessions,  and 
cannot  be  applied  to  an  Inconceivable  trans- 
action wherein  one  party  is  supposed  to  bind 
liimself  to  give  up  a  sum  largely  in  excess  ol 
that  In  lltlgatlcHi  simply  to  settle  a  lawsnit 
We  do  not  think  that  the  message  of  the  gov- 
ernor, even  if  It  could  affect  our  Interpretation 
of  the  statute,  can,  upon  Its  face.  Justly  re- 
quire any  such  construction. 

We  see  no  merit  in  the  contention  that  the 
defendants  are  functl  officio,  either  Individual- 
ly or  as  a  commission.  The  corporation  cdtn- 
mlsslon  appears  to  be  a  continuing  body,  and 
In  fact  thfere  has  been  no  change  in  its  per- 
sonnel since  the  passage  of  the  act  We  see 
no  constitutional  objection  to  the  method  of 
assessment,  as  the  coriraratlons  affected  there- 
by will  have  the  fullest  opportunities  to  be 
beard.  Indeed,  it  appears  that  the  assess- 
ments will  be  based  upon  reports  furnished 
by  themselves.  How  far  such  reports  will  be 
binding  upon  the  commission  Is  not  before  us, 
bat  we  doubt  not  that  the  commission  will 
give  to  such  companies  a  full  and  fair  hear- 
ing before  taking  any  final  action  affecting 
their  interests. 

The  writ  of  mandamus  will  Issue  in  accord- 
ance with  the  prayer  of  the  complaint,  requir- 
ing the  defendants  to  proceed  forthwith,  under 
the  provisions  of  chapter  7  of  the  Public  Laws 
of  1901,  as  construed  in  this  opinion,  to  assess 
the  Intangible  property  of  all  persons  or  cor- 
porations referred  to  in  sections  49  and  50  of 
said  act  for  the  year  1901. 

The  above  opinion,  written  more  than  a 
month  ago;  under  different  circumstances  and 
for  a  (futerent  purpose,  is  now  filed  as  my  dis- 
senting opinion,  embodying  the  views  I  still 
entertain  as  to  the  law.  This  I  say  In  justice 
to  myself,  as  my  opinion,  professedly  dissent- 
ing from  the  opinion  of  the  court,  does  not  al- 
Inde  thereto.  As  I  have  just  received  the 
opinion  of  the  court,  it  is  impossible  for  me, 
in  the  few  remaining  hours  of  the  session,  to 
revrrite  my  own  opinion,  or  even  to  materially 
change  it,  without  endangering  its  logical  con- 
nection. In  specifically  dissenting  from  the 
opinion  of  the  court,  I  scarcely  know  where  to 
begin,  as  I  dissent  from  it  in  toto,  both  in  its 
conclusion,  and  the  reasoning  by  which  it  is 
reached.  There  is  one  part,  containing  the 
dominating  prbiciple  of  the  opinion,  which  I 
cannot  ignore.  It  is  the  following:  "If  It 
slwnld  be  objected  to  this  opinion  that,  to  be 
consistent,  it  embraces  impliedly  the  view 
that  there  is  no  statute  which  fixes  the  as- 
sessment ot  the  real  and  personal  property  of 
the  railroad  companies   in  this   state,    upon 


which  taxes  can  be  levied  and  collected,  nntll 
the  assessment  provided  for  in  June,  1903, 
by  the  act  of  1901  (chapter  T,  §  12),  It  would 
have  to  be  admitted  that  that  Is  a  fact"  This 
is  simply  saying,  in  substance,  that  no  species 
of  railroad  property,  real  or  personal,  tangible 
or  intangible,  can  be  assessed  for  taxes  until 
Jane,  1803.  In  this  view  I  could  never  con- 
car,  as  it  would  drive  me  to  one  of  two  in- 
evitable omcluslons,— either  that  the  legisla- 
ture intended  to  grant  to  the  railroads  a  total 
exemption  from  all  taxation  for  the  years 
1901  and  1902,  or  that  the  act  is  so  utterly  in- 
sensible as  to  be  incapable  of  any  reasonable 
Interpretation.  If  this  be  the  opinion  of  the 
court  I  must  again  enter  my  respectful  but 
most  earnest  dissent  If,  however,  tUe  able 
opinloq  of  the  Chief  Justice,  which,  I  under- 
stand, receives  the  concurrence  of  Justice 
COOK,  holds,  as  it  seems  to  me  it  does  bold, 
that  the  railroads  are  liable  for  the  years  1901 
and  1902  at  least  to  the  amount  of  their  as- 
sessment of  1900,  then  to  that  extent  I  con- 
cur in  the  concurring  opinion.  This  would 
eliminate  from  the  opinion  of  the  court  its 
vital  principle,  leaving  practically  only  its  con- 
clusion concurred  In  by  a  majority  of  its 
members.  Hence  It  seems  needless  for  me  to 
go  Into  any  further  discussion  beyond  what  is 
contained  In  the  body  of  my  opinion,  from 
which  the  elaborate  opinion  of  the  Chief  Jus- 
tice was  written  in  dissent 

CLARK,  J.,  concurs  in  flie  dissenting  opin- 
ion of  DOUGLAS,  J. 


(130  N.  C.  344) 
SMITH  v.  ATLANTA  &  C.  R.  CO.* 

(Supreme  Court  ot  North  Carolina.     June  17, 
1902.) 

RAIIiROADS  —  PERSONAL  INJURIES  —  SERVANT 
WORKING  NEAR  TRACK— FAILURE  TO  WARN 
—INSTRUCTIONS— LESSOR'S  LIABILITY  FOR 
liESSEE'S  NEGLIGENCE. 

1.  Plaintiff,  according  to  his  own  evidence, 
was  painting  a  "switch  target"  located  so  close 
to  the  track  tliat  he  was  in  danger  of  being 
struck  by  passing  trains. .  The  track  waa . 
straight  for  several  hundred  feet  with  nothing 
to  interrupt  the  view.  Defendant's  engiueer 
ran  a  switch  engine  down  the  ti'aek  without 
rin^Dg  the  bell  or  sounding  the  whistle,  and 
plaintiff  continued  at  his  work  until  he  was 
struck  and  injured.  The  court  instructed  that 
be  was  entitled  to  recover  if  the  jury  found 
that  he  was  in  dangerous  jproximity  to  the 
track,  and,  being  engi'ossed  in  his  work,  waa 
inattentive  to  the  approach  of  the  engine,  and 
that,  such  fact  being  evident  to  the  operatives 
of  the  enfrlne,  they  ran  it  on  down  the  track 
without  giving  proper  signals.  Held  error, 
because  allowing  the  jury  to  consider  the  con- 
tinuing of  his  work  by  plaintiff  as  evidence 
tbiat  he  was  engrossed  in  his  work,  and  on 
that  account  Inadvertent  to  the  approach  ol 
the  engine. 

2.  A  railroad  leasing  Its  road  to  another 
company  is  liable  to  a  servant  of  the  lessee 
for  injuries  caused  by  the  lessee^s  negllgenc* 
In  the  operation  of  the  road. 

Douglas,   J.,   dissenting. 

Appeal  from  superior  coort,  Mecklenoorg 
county;  Hoke,  Judge. 

*For  epinlaa  on  pattUon  tor  rdtauins,  ■«•  42  8.  B).  971 
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Action  tqr  Fred  Smith  against  the  Atlanta 
ft  Charlotte  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Geo.  F.  Bason,  for  appellant.  Burwell, 
Walker  &  Canaler,  for  appellee. 

MONTGOMERY,  J.  According  to  the 
plaintiff's  evidence,  he  was  engaged  In  paint- 
ing virhat  Is  known  as  the  "switch  tai^get" 
on  one  of  the  tracks  of  the  defendant  in  Its. 
depot  yard  at  Charlotte,  the  target  being 
about  four  feet  off  from  the  rail,  and  that 
In  doing  bis  work  be  was  compelled  at  times 
to  put  blmself  in  danger  of  passing  trains; 
that  the  track  where  he  was  at  work  was 
straight  for  several  hundred  feet,  an(l  there 
was  no  obstruction  to  the  view  In  either  di- 
rection along  the  track;  and  that  while  he 
was  engrossed  in  his  work,  and  inadvertent 
to  one  of  defendant's  shifting  engines,  the 
engineer,  wlthont  signal  of  bell  or  whistle, 
ran  him  down  and  Injured  him.  His  honor 
thought,  upon  the  plalntUF's  own  evidence, 
that  the  plaintiff  contributed  to  his  own  in- 
Jury,  and  so  instructed  the  Jury;  Tnit  at  the 
same  time  said  that  such  contributory  negli- 
gence would  not  prevent  the  plaintiff's  recov- 
ery if  the  jury  should  find  that  the  engineer 
knew  or  could  have  seen  that  the  plaintiff 
was  in  danger,  and  inadvertent  to  the  ap- 
proach of  the  engine,  and  ran  the  engine 
down  the  track  and  upon  the  plaintiff  with- 
out giving  notice  of  the  approach  by  proper 
signals.  The  Imputed  negligence  of  the  de- 
fendant is  clearly  stated  by  his  honor,  and, 
as  the  charge  on  that  contention  of  the  plain- 
tiff la  the  vital  point  in  the  case,  we  will  give 
the  whole  of  It:  "A  breach  of  duty  that  was 
Imputed  to  defendant  in  this  case  was  that 
plaintiff  was  engaged  in  i)erformlng  his  work; 
that  he  was  in  a  position  of  danger,  and  so 
near  the  track  that  he  was  liable  to  bring 
about  a  position  of  danger;  that  he  was  in 
a  position  of  danger;  that  he  was  absorbed 
In  his  work  in  which  he  was  engaged,  and 
that  that  must  have  been  evidence  to  the 
employes  of  the  defendant  on  that  engine; 
and  while  he  was  in  a  dangerous  position, 
and  evidently  unaware  of  the  approach  of 
the  engine,  that  this  defendant  through  its 
agent,  ran  that  engine  on  hhn  without  giving 
him  any  warning  or  signal  of  Its  approach, 
and  that  he  was  knocked  down  and  injured 
severely  by  it,  and  that  was  the  proximate 
cause  of  the  Injury.  If  the  jury  find  by  the 
greater  weight  of  the  evidence  that  that  is 
true;  if  you  find  that  plaintiff  was  there  in 
what  you  find  was  a  dangerous  proximity 
to  that  rail,  and  that,  being  engrossed  In  his 
work,  he  was  inattentive  to  the  approach  of 
that  engine  as  it  came  down  the  track;  and 
you  further  And  that  the  employes  of  defend- 
ant who  were  on  the  engine  knew  that  it  was 
evldfflit  to  them  that  plaintiff  was  in  that 
condition,  and,  being  evident  to  them,  they 

"01  the  engine  on  down  tbe  track  without 


giving  proper  signals  In  order  to  let  Um  es- 
cape, and  Injury  followed;  and  if  you  And 
that  this  was  the  proximate  cause  of  It.— 
you  will  answer,  'Was  the  plaintiff  Injured 
by  the  negligence  of  the  defendant 7"  'Yes'; 
otherwise,  'No.' "  The  case  was  tried  by  his 
honor  with  his  usual  ability  and  painstaking 
care,  and  we  And  no  error  in  any  of  his  rul- 
ings except  in  this  one.  We  have  no  prece- 
dent in  our  Reports,  nor  have  we  been  able 
to  find  one  anywhere  upon  a  state  of  facts 
like  those  present  In  this  case;  and  we  have 
been  slow,  therefore,  to  declare  as  erroneous 
the  concliulon  reached  by  his  honor.  The 
plaintiff  labored  under  no  Infirmity.  He  was 
sober,  intelligent  occupied  a  position  Where 
he  could  do  his  work  with  entire  safety  if  he 
would  only  keep  watch  for  the  passing  trains. 
There  was  no  obstruction  of  any  start  to  pre- 
vent him  from  seeing  the  engine  which 
struck  him,  nor  to  prevent  him  stepping  out 
of  danger  Instantly.  In  McAdoo  t.  Railroad 
Co.,  105  N.  G.  140,  11  S.  E.  818,  and  in 
Meredith  t.  Same,  108  N.  C.  61«C  18  S.  B. 
137,  it  was  decided  that  an  engineo',  who 
sees  a  person  walking  along  the  track  in 
front  of  a  moving  engine,  may  act  upon  the 
assumption  that  the  person  will  step  off  the 
track  In  time  to  avoid  injury,  if  such  person 
is  unknown  to  him,  and  is  apparently  old 
enough  to  understand  the  necessity  for  cai'e 
and  watchfulness.  It  seems  to  us  that  such 
an  assumption  was  lawful  on  the  part  of  the 
engineer  in  the  present  case.  The  fault 
then,  with  his  honor's  charge,  as  we  see  it, 
is  that  he  allowed  the  jury  to  consider,  un- 
der the  first  issue,  the  continuing  of  his  work 
by  the  plaintiff  as  evidence  that  he  was  en- 
grossed In  his  work,  and  on  that  account  was 
inadvertent  to  the  approach  of  the  train, 
The  engineer,  it  appears  to  us,  had  the  right 
to  assume  that  the  plaintiff,  in  possession  of 
all  his  faculties,  and  not  hampered  by  an; 
obstructions  that  would  have  prevented  hii> 
instantaneous  avoidance  of  danger,  would 
have  stepped  out  of  danger.  It  would  he  a 
difficult  matter,  Indeed,  for  any  Important 
railroad  system  to  carry  on  Its  business  If 
each  engineer  of  a  switch  engine  Is  to  stop 
his  engine  whenever  he  sees  an  employ(^ 
continuing  his  work  upon  the  approach  of  the 
engine,  or  the  employe  Is  to  stop  his  work 
except  for  the  second  to  step  out  of  the  way 
of  the  train. 

The  defendant's  contention  that  it  Is  not 
liable  for  such  acts  as  are  set  out  In  the 
complaint— it  being  alleged  in  the  complaint 
and  admitted  In  the  answer  that  the  defend- 
ant Is  a  lessor  and  the  Southern  Railway 
Company  the  lessee  of  the  defendant  rail- 
way, and  that  the  injury  of  the  plaintiff  oc- 
curred while  the  road  was  being  operated 
by  the  lessee— cannot  be  entertained,  and  his 
honor's  ruling  was  correct  in  refusing  to  dis- 
miss the  action  on  that  ground. 

Error. 

DOUGLAS.  J„  dissents. 


Digitized  by 


Google 


H.O) 


HOOKER  T.  TOWN  Or  GREENVILLE. 


141 


(i3o  ^.  c.  «n) 

HOOB:BR  at  aL  t.  TOWN  OF  OEHBN- 

VILLB. 

(Supreme  Court  of  North  Carolina.    June  17, 

1902.) 

COKSTmjTIONAL  LAW— SCHOOLS— RACB   DIS- 
CRIMINATION—STATUTE— ENACTMENT. 

1.  Pub.  Laws  1901,  c.  497,  establishes  grad- 
ed schools  iu  Greenville,  N.  G.  Section  8  pro- 
vides that,  if  there  shall  be  so  few  of  either 
race  in  a  district  that  the  board  of  trustees 
fihall  deem  it  inadvisable  to  organise  a  school 
for  that  race,  they  may  five  the  pro  rata  pro- 
portion of  the  fund  raised  for  such  children  to 
ue  public  schools  for  that  race  in  the  adjoin- 
ing district  Const,  art.  9,  S  2,  provides  that 
the  children  of  the  white  and  colored  races 
shall  be  taught  in  separate  public  scliools,  but 
tliat  neither  shall  be  discriminated  against 
Beld,  that  the  act  is  unconstitutional  unless 
it  dionld  be  made  to  appear  there  are  no  chil- 
dren of  either  race  in  the  district  to  be  dis- 
criminated against,  or  unless  there  are  moogli 
children  of  both  races  to  warrant  a  school  for 
each. 

2.  Priv.  Laws  1901,  c.  121,  authorizing  the 
town  of  Greenville  to  Issue  bonds  for  improve- 
ment purposes,  and  Pub.  Laws  1901,  c.  497, 
establisUng  graded  schools  in  such  town,  are 
unconstitutional,  having  been  passed  without 
the  recording  of  the  yeas  and  nays  in  the 
honae  on  either  tiw  second  or  tlilrd  reading. 

Appeal  from  saperior  court,  Pitt  county; 
Winston,  Judge. 

Injunction  by  8.  T.  Hooker  and  others 
against  the  town  of  Greenville.  B^rom  an  or- 
der refusing  the  writ,  plaintlffa  appeal.  Be- 
Tosed. 

SUnner  &  Whedbee,  for  appellants.  Flem- 
ing &  Moore  anc  Simmers  &  Ward,  for-  ap- 
pellee. 

FURGHES,  O.  J.  Tb<;  defendant,  the 
town  of  Greenville,  believing  it  was  autbor- 
Ized  by  chapter  121  of  the  Private  Laws  of 
1901  to  raise,  by  the  issue  and  sale  of  $76,- 
000,  par  value,  of  coupcn  bonds,  money  for 
the  purposes  stated  in  said  act,  proceeded 
to  bold  an  election  as  provMed  In  said  chap- 
ter; and  after  said  election,  at  which  it  was 
found  and  declared  that  a  majority  of  the 
qualified  voters  of  said  town  bad  voted  for 
the  issue  of  said  bonds,  the  defendant  pro- 
ceeded to  advertise  and  was  offering  said 
bonds  for  sale;  and  it  alleges  in  its  answer 
that  it  bad  agreed  upon  a  sale  of  the  same, 
■nd  had  levied  a  tax  for  flie  purpose  of  pay- 
ing the  accruing  interest  thereon;  and  the 
defendant,  being  of  the  opinion  that  chap- 
ter 497  of  the  Public  Laws  of  1901  had  estab- 
lisbed  a  graded  school  within  the  corporate 
limits  of  the  town  of  Greenville,  had  levied 
a  tax  of  10  cents  on  the  $100  worth  of  prop- 
erty and  30  cents  on  the  taxable  polls  for  the 
support  of  Said  graded  school.  But  the  plain- 
tiff, a  citizen  and  taxpayer  of  the  town  of 
GreenvHIe,  believing  that  said  act  providing 
for  the  Issue  of  bonds  was  void  for  irregular- 
ity In  Its  submission  to  the  voters  for  their 
approval,  alleged  that  the  act  for  tbe  pur- 
pose of  establishing  the  graded  school  was 
void  for  the  reason  that  it  discriminated,  In 
the  distribution  of  the  mcHiey  collected  by 


taxation,  between  the  -white  and  colored 
races;  and  he  further  contends  that  they 
are  both  invalid  for  the  reason  that  they  were 
not  passed  by  recording  the  yeas  and  nays 
on  the  second  and  third  readings,  as  the  con- 
stitution requbes  such  laws  for  raising  mon- 
ey and  taxing  the  people  and  their  property 
should  be,  and  are  void  on  that  account 
This  action  is  brought  to  restrain  and  perpet- 
ually enjoin  the  defendant  from  issuing  and 
selling  said  bonds,  and  from  levying  any 
tax  for  the  payment  thereof  or  the  Interest 
thereon;  and  to  enjoin  the  defendant  from 
paying  the  $5,000  provided  therein  to  the 
trustees  of  the  graded  school,  and  from  levy- 
ing and  collecting  any  tax  for  the  support 
and  maintenance  of  said  graded  school.  Up- 
on a  hearing  before  Winston,  J.,  the  injunc- 
tion was  refused,  and  the  plaintiff  appealed. 
There  were  many  affidavits  and  orders  offer- 
ed on  the  hearing  as  to  the  alleged  irregulari- 
ties in  the  manner  of  the  registration,  and 
holding  the  election,  and  as  to  the  manner  in 
-which  the  defendant  performed  its  duty,  and 
as  to  the  best  place  to  get  a  water  supply. 
But  we  will  not  enter  upon  a  discussion  of 
these  further  than  to  say  that,  where  the 
defendant  baa  the  power  to  act,  the  courts 
will  not  interfere  unless  fraud  or  bad  faith 
Is  alleged  and  shown,  but  will  leave  these 
matters  to  be  corrected  by  the  i>eople  at  the 
next  election.  If  there  is  cause  of  complaint. 
But  the  next  ground  alleged  is  a  matter  of 
which  we  must  take  notice,  to-wlt,  that  the 
act  establishing  the  graded  school  discrimi- 
nates in  lt>  provisions  against  one  race  and 
In  favor  of  the  otbor.  If  this  Is  so,  it  Is  In 
violation  of  article  0,  I  2,  of  the  constitution, 
which  provides  as  follows:  "And  the  children 
of  the  white  race  and  the  children  of  the 
colored  race  shall  be  taught  in  separate 
public  schools:  but  there  shall  be  no  dis- 
crimination in  favor  of,  or  to  the  prejudice 
of  either  race."  That  Is,  one  white  child 
of  the  school  age  shall  have  the  same  amount 
of  money  per  capita  as  a  colored  child,  and 
no  more;  and  the  colored  child  shall  have 
the  same  amount  per  capita  as  any  white 
child,  and  no  more;  that  both  races  shall 
have  equal  opportunities  for  an  education, 
80  far  as  the  public  money  is  concerned.  If 
this  bill  discriminates  against  either  race  to 
the  prejudice  of  the  other  race,  it  is  uncon- 
stitutional (Riggsbee  v.  Xo-wn  of  Durham, 
94  N.  C.  800;  Pnltt  T.  Commissioners,  Id. 
709,  56  Am.  Rep.  638);  and  the  law  will  not 
allow  that  to  be  done  by  indirection  that 
cannot  be  done  dlrectiy.  The  act  establish- 
ing this  graded  school  (chapter  497,  Pub. 
Laws  1901)  has  60  calls,  that  is,  60  corners 
and  50  lines,  in  its  boundary,  which  seem  to 
us  to  be  remarkable,  and  we  were  not  able 
to  understand  what  are  the  boundaries  from 
the  calls  in  the  act  Therefore,  for  the  pur- 
pose of  explaining  the  calls  in  the  act  we 
bad  a  map  of  the  town  of  Greenville,  Includ- 
ing the  school  district,  furnished  us  for  the 
purpose  of  enabling  us  to  understand  the 
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calls  In  the  act  Blue  ▼.  Bitter,  US  N.  C. 
580,  24  S.  B.  356;  Foster  t.  Hackett  112 
N.  0.  646,  17  S.  E.  426.  The  boundaries  are 
as  follows:  "Section  1.  That  all  the  territory 
embraced  within  the  following  limits  In  the 
town  of  Greenville,  Pitt  county,  to-wit  be- 
ginning on  Tar  Elver  at  the  river  bridge, 
foot  of  Pitt  street,  thence  up  said  river  to 
the  first  branch,  commonly  called  Skinner's 
Ravine,  thence  with  said  ravine  or  branch  to 
the  eastern  boundary  line  of  the  W.  and  W. 
Railroad  where  It  crosses  said  branch,  thence 
with  said  eastern  boundary  of  right-of-way 
of  said  railroad  to  Tar  River,  thence  up 
Tar  River  to  the  present  corporate  limits  of 
said  town,  thence  with  said  corporate  limits 
of  said  town  to  the  river  road,  at  a  point 
where  Fifth  street  extended  would  cross 
said  line,  thence  with  said  river  road  for 
Fifth  street  to  J.  L.  Sugg's  northwest  cor- 
ner on  said  street,  thence  his  line  so  as  to 
include  his  lot  to  the  western  line  of  the  right- 
of-way  of  the  W.  and  W.  Railroad,  thence 
across  said  railroad  to  John  Flanagan's 
southwestern  corner  on  said  right-of-way, 
thence  his  back  line  and  N.  H.  Bagwell's, 
Miss  Martha  O'Hagan's  and  Dr.  0.  O.  H. 
Langhinghonse's  back  line  to  Pitt  street, 
thence  across  Pitt  street  an  air-line  to  S.  T. 
Hooker's  back  line,  thence  his  line.  Miss 
KIcKenny  Perkins'  and  J.  A.  Andrews'  back 
lines  to  G.  D.  Rountree's  comer  on  his  back 
line,  thence  O.  D.  Rountree's  line  to  Oreene 
street  thence  down  Greene  street  to  the 
Methodist  parsonage's  southern  comer  on 
said  street  thence  with  said  parsonage  line 
to  R.  N.  King's  line,  thence  his  line  to  Frank 
Tyson's,  thence  with  B.  F.  Tyson's  back  line, 
inclndlng  said  Tyson  lot  to  DIckeson  avenue, 
thence  with  northern  side  of  DIckeson  av- 
enne  to  B.  A.  Tyson's  first  comer  on  said 
street  thence  hla  back  line,  Including  said 
lot,  to  Greene  street  thence  across  Greene 
street  to  C.  D.  Rountree's  northeast  comer, 
thence  bis  line  so  as  to  Include  his  lot  and 
R.  A.  Tyson's  line  to  Pitt  street  thence  up 
said  Pitt  street  to  B.  C.  Shepperd's  northeast 
corner,  thence  his  line  to  a  point  one-half 
distance  between  Pitt  and  Clark  streets, 
tlience  from  this  point  a  line  parallel  with 
Pitt  street  an  air-line  to  Zeno  Moore's  line, 
thence  his  line  to  Clark  street  thence  with 
Clark  street  to  DIckeson  avenue,  thence  with 
DIckeson  avenue  in  a  westerly  direction  to 
the  first  ditch  crossing  said  street,  thence  up 
said  ditch  to  the  W.  and  W.  Railroad  tres- 
tle over  said  ditch,  thence  an  alr-llne  from 
said  trestle  to  the  northeast  comer  of  old  col- 
lege lot  thence  with  old  college  line  In  a 
westerly  direction  and  southerly  direction,  In- 
cluding said  college  lot  to  old  plank  road, 
thence  along  and  across  In  a  southwesterly 
direction  old  plank-road  to  B.  A.  Moye's  north- 
east comer,  thence  his  line  to  a  point  60  feet 
north  of  Broad  street  thence  a  line  parallel 
with  Broad  street  and  60  feet  north  of  said 
street  to  the  western  boundary  of  the  right- 
of-way  of  the  W.  and  W.  Railroad,  thence 


along  said '  right-of-way  to  a  point  where 
Eleventh  street  extended  would  cross  said 
railroad,  thence  with  the  line  of  Eleventh 
street  to  a  point  where  an  air-line  drawn 
from  the  eastern  side  of  Liberty  Warehouse 
would  cross  said  street,  thence  a  line  made 
by  extension  of  eastern  side  of  Liberty  Ware- 
house to  Ninth  street  thence  Ninth  street 
200  feet  In  an  easterly  direction,  thence  a 
line  parallel  with  the  eastern  side  of  Liberty 
Warehouse  to  Twelfth  street  thence  with 
Twelfth  street  to  the  road  leading  tram 
Greenville  to  Greene's  Mill  Run,  thence  with 
said  road  in  a  northerly  direction  to  Alfred 
Forbe's  northeast  corner  of  the  lot  on  which 
he  now  lives,  thence  bis  line  to  the  livery  sta- 
ble lot  of  G.  M.  Tucker  and  Rickey  Moore^ 
thence  this  eastern  .  line  to  Fifth  street 
thence  with  Fifth  street  in  an  easterly  direc- 
tion to  a  point  midway  between  Cotanch  and 
Read  streets,  thence  a  line  from  this  point 
parallel  with  Cotanch  street  to  Second  street 
thence  with  Second  street  to  Evans  street 
thence  with  Evans  street  to  a  point  midway 
between  First  and  Second  streets,  thence  a 
line  midway  between  First  and  Second 
streets  to  eastern  line  of  Washington  street 
thence  with  Washington  street  to  a  x>olnt 
midway  between  Second  and  Third  streets, 
thence  this  line  parallel  with  Thhrd  street 
165  feet,  thence  an  air-line  parallel  with 
Washington  street  to  Second  street  thence 
with  Second  street  to  Washington  street 
thence  with  Washington  street  to  a  point 
midway  between  First  and  Second  streets, 
thence  an  air-line  parallel  with  Second  street 
to  Pitt  street  thence  with  Pitt  street  to  the 
beginning." 

The  territory  Inside  the  red  llnest  is  the 
school  district  and  that  part  of  the  territory 
outside  the  red  boundary  is  excluded  from  the 
benefit  of  this  school.  There  Is  another  pro- 
vision In  the  act  that  seems  to  be  explanatory 
of  the  gerrymandering  of  the  territory  of  the 
town  for  the  purposes  of  this  school.  The 
eighth  section  provides  "that  If  there  shall  be 
so  few  of  either  race  in  the  district  that  the 
board  of  trustees  shall  deem  it  Inadvisable 
to  organize  a  school  for  that  race,  then  tiiey 
shall  have  power  to  arrange  for  tiie  children 
of  the  race  which  shall  be  represented  to  re- 
ceive their  pro  rata  proportion  of  the  fund  so 
raised  by  the  special  tax  herein  provided  for, 
hi  some  other  manner,  or  they  may  give  such 
pro  rata  proportion  to  the  public  schools  for 
that  race,  adjoining  the  district  herein  de- 
scribed." The  constltntion  says  both  races 
shall  fare  equally  in  mattws  of  public  schools, 
though  they  shall  be  tanght  in  separate 
schools.  If  there  "shall  be  so  few  of  either 
race  the  pro  rata  of  that  race  may  be  given 
to  an  adjoining  school  district"  Without  as- 
cribing any  reason  the  draftsman  may  have 
had  for  using  the  term  "either  race,"  we  wlU 
suppose  It  was  the  white  race  he  thought 
would  be  so  small  that  It  would  not  be  worth 
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wbfle  to  organize  a  school  (or  them,  and, 
if  not,  to  give  their  money  to  some  adjoining 
white  district;  would  this  be  fair  treatment  to 
the  white  children  in  the  district,  and  wpuld 
K  be  treating  them  equally  with  the  colored 
race?  Would  it  not  be  a  discrimination 
against  them?  But  if  we  are  in  error  in  sup- 
posing that  it  was  the  white  race  that  this 
section  had  reference  to,  and  it  was  the  col- 
ored race,  the  rule  would  be  the  same.    We 


do  not  think  the  act  could  authwlze  giving 
the  money  of  "either  race"  to  some  other  dis- 
trict. The  constitution  has  given  it  to  them, 
and  the  legislature  cannot  take  it  away  from 
them  and  give  it  to  some  one  else.  Therefore, 
as  we  are  only  considering  this  appeal  on  a 
motion  for  injunction  to  the  bearing,  as  there 
are.  many  disputed  facts  which  we  will  not 
undertake  to  decide,  we  will  only  say  that  it 
appears  to  us  now  that  tAis  act  ia  unconsfi- 
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tutloDaL  But  If  it  should  be  made  to  appear 
on  the  trial  that  this  map  Is  not  correct,  and 
the  territory  bounding  the  school  district  Is' 
not  as  therein  represented,  or  that  there  are 
no  negroes  hi  said  district  to  be  discriminat- 
ed against  or  that  there  are  no  white  chil- 
dren in  said  district  to  be  discriminated 
against,  and  that  neither  race  was  so  small 
but  what  a  school  should  be  organized  and 
taught  for  the  term  free  schools  are  to  be  kept 
open,  then  it  may  not  be  unconstitutional  on 
account  of  its  discriminations. 

This  being  an  application  for  an  Injunction, 
this  court  has  the  right  to  review  the  findings 
of  fact  by  the  court  below,  as  well  as  the 
Ww.  Jones  v.  Boyd,  80  N.  C.  268.  But  upon 
examining  the  supplemental  statement  of 
case  on  appeal,  certified  by  the  secretary  of 
state,  we  find  that  neither  of  these  acts  was 
passed  as  they  were  required  to  be  passed 
by  the  constitution  to  authorize  the  defendant 
to  create  any  debt  by  Issuing  bonds,  or  to  raise 
money  by  taxation.  They  both  seem  to  have 
been  properly  passed  In  the  senate,— the  yeas 
and  nays  having  been  called  and  recorded  on 
the  second  and  thhrd  readings  and  on  different 
days;  but  this  was  not  done  In  the  house,  and 
of  course,  this  being  so,  If  it  Is  so,  and  it  ap- 
pears to  us  that  the  xe&a  and  nays  were  not 
recorded  In  the  house  on  either  the  second  or 
third  reading,  and,  this  appearing  to  ns  to  be 
so,  both  acts  are  unconstitutional  for  the  pur- 
poses for  which  they  were  Intended,  and  a 
perpetual  Injunction  should  be  Issued.  Com- 
missioners T.  De  Rosset,  128  N.  C.  275,  40  S. 
E.  43;  Black  v.  Board,  129  N.  C.  121.  39  S. 
B.  818.  There  was  error  in  refusing  the  in- 
junction. 

Error. 


(130  N.  c.  4a) 

JONE8  T.  FRANKLIN   COUNTY  OOM'Ra 

(Supreme  Court  of  North  Carolina.     Jane  19, 

1902.) 

COUNTIBS  —  LIABILITY    FOR   TORT  —  EMINENT 

DOMAIN— COMPENSATION  FOR  PROPERTT 

TAKEN— REMEDIES  OF  OWNER— TIME. 

1.  A  complaint  against  county  commission- 
ers, alleging  that  they  uegligently,  wrongfully, 
and  tortiously  cut,  blasted,  aud  carried  away 
a  strip  of  land  without  condemnation  proceed- 
ings, states  a  cause  of  action  in  tort,  and  a 
demurrer  thereto  was  properly  sustained;  a 
county  not  being  liable  for  damages  iu  the  ab- 
sence of  statutory  provisiona  giving  a  right  of 
action  against  it. 

2.  Where  county  commissioners  took  land 
for  the  use  of  the  county,  and  removed  a 
quantity  of  building  granite,  under  Acts  1899, 
c.  581,  without  bavmg  a  jury  assess  the  value 
of  the  land  taken,  as  therein  required,  nor  pay 
for  the  granite  taken,  and  no  appeal  as  provid- 
ed for  was  taken  from  the  actions  of  the  com- 
missioners, an  action  against  them  for  the 
value  of  the  property  would  not  lie;  the  statu- 
te^ remedy  superseding  the  common  law. 

3.  A  reasonable  time  within  which  to  make 
application  for  compensation  for  the  taking 
of  property  by  eminent  domain,  after  the  prop- 
erty is  taken,  would  be  allowed  where  it  would 
be    impossible   for  the   claimant   to  make  the 
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application  at  a  regular  meeting  of  the  conuty 
commissioners,  within  30  dnva   after  the  tak- 
ing, as  sequired  by  Acts  1899,  c.  S81. 
Cook  and  Douglas,  JJ.,  dissenting. 

Appeal  from  superior  court,  Franklin 
county;   Justice,  Judge. 

Action  by  J.  F.  Jones  against  the  com- 
missioners of  Franklin  county.  From  a 
judgment  In  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

F.  S.  Sprulll,  for  appellant  W.  H.  Yar- 
borough,  Jr.,  for  appellees. 

MONTGOMloaT,  J.  The  plalntUT,  for  his 
first  cause  of  action,  complains  that  the  de- 
fendants, the  board  ot  commissioners  of 
Franldla  connty,  through  the  superintendent 
of  public  roads  of  the  county,  under  tte  pro- 
visions of  chapter  681  of  the  Acts  of  1899, 
against  the  protest  of  the  plaintiff,  and  with- 
out condemnation  proceedings,  negligently, 
wrongfully,  and  tortiously  cut  and  blasted 
away  a  strip  of  his  land  12  or  15  feet  in 
width,  by  which  the  plaintlfTs  pathway 
around  the  end  of  his  house  was  destroyed, 
to  his  great  Injury,  and  his  warehouse  en- 
dangered, and  also  that  the  defendants, 
through  their  agent,  carried  away  and  re- 
moved large  quantities  of  the  stone  and 
granite  thus  blasted,  to  his  further  Injury. 
That  cause  of  action  is  clearly  laid  in  tort, 
and  his  honor  properly  sustained  the  defend- 
ants' demurrer  thereto. 

This  court  has  repeatedly  held  that  oonn- 
tles  are  instrumentalities  of  government,  and 
are  given  corporate  powers  to  execute  their 
purposes,  and  are  not  liable  for  damages  in 
the  absence  of  statutory  provisions  giving  a 
right  of  action  against  them.  White  v. 
Commissioners,  90  N.  O.  43£^  47  Am.  Rep. 
534;  Manuel  v.  Commissioners,  98  N.  C.  0, 
3  S.  E.  829;  Prictaard  v.  Commissioners,  126 
N.  0.  908,  36  S.  B.  353,  78  Am.  St.  Rep. 
672;  Moody  v.  SUte's  Prison,  128  N.  C.  12. 
38  S.  B.  131.  In  the  last-mentioned  case  it 
was  further  decided  that  even  if  such  au- 
thority was  given,  it  could  cover  only  actions 
ordinarily  incidental  to  Its  operations,  and 
would  not  extend  to  causes  of  action  in  tort 
The  same  doctrine  had  been  announced  in 
Prichard  v.  Commissioners,  supra,  and  in 
other  cases  also.  In  Gibbons  v.  U.  S.,  76  U. 
S.  269,  19  U  Ed.  453,  the  court  said:  "No 
government  has  ever  held  itself  liable  to  in- 
dividuals for  the  misfeasance,  laches,  or  un- 
authorized exercise  of  power  by  Its  officers 
or  agents."  And  In  Story,  Ag.  {  819,  it  is 
said:  "Tbe  government  does  not  undertake 
to  guaranty  to  any  person  the  fidelity  of  any 
of  its  officers  or  agents  whom  It  employs, 
since  that  would  Involve  It  in  all  Its  itera- 
tions. In  endless  embarrassment  and  difficul- 
ties and  losses,  which  would  be  subversive  of 
the  public  Interests." 

For  his  second  cause  of  action,  the  plain- 
tiff complains  that  the  defendants,  through 
the  same  agent  without  the  plalntitTs  con- 
sent and  without  condemnation  proceedings. 
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took  for  the  use  of  the  connty,  and  tat  tbe 
eonyenience  of  tbe  traTellng  public,  a  strip 
of  land  10  or  12  feet  In  wldtb,  off  one  end, 
of  his  land  of  great  ralue^  and,  In  addition, 
cat  and  blasted  away  and  remoTed  a  large 
qoantity  of  building  granite  off  the  property, 
of  considerable  value;  The  defendants  de- 
murred, also,  to  that  cause  of  action;  tbe 
llrst  specification  being  that  the  court  has  no 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion. As  to  that  part  of  tbe  plaintlfTs  de- 
mand for  the  value  of  the  strip  of  land  al- 
leged to  have  been  taken  by  the  defendants 
for  tbe  puUlc  use,  the  defendants  'were 
compelled  to  Mtler  a  Jury  to  assess  the  value 
of  the  same,  under  section  12  of  the  act  of 
1899.  Upon  their  declining  to  do  this  upon 
demand  made  upon  them  for  that  purpose 
an  appeal  lay  to  the  superior  court  on  the 
part  of  the  plaintiff.  In  reference  to  the 
plain  tiff's  demand  in  his  secoyd  cause  of  ac- 
tion for  the  value  of  the  rock  or  granite 
blasted  and  carried  away  by  the  defendants, 
the  defendants  were  not  required  to  order  a 
jury  to  assess  the  value.  7%ey  could  have 
made  the  assessment  and  allowance  them- 
selves. Upon  their  refusal  to  make  any  al- 
lowance for  the  value  of  the  granite  taken, 
an  appeal  lay  from  their,  ruling  to  the  su- 
perior court;  the  appeal  "to  be  governed  by 
the  law  regulating  appeals  from  the  courts 
of  JoBtices  of  the  peace."  The  county  com- 
missioner], by  the  act  of  1899,  were  given 
original  Jmisdlction  of  the  matter  embraced 
in  the  plaintiff's  complaint,  and  the  superior 
court  co&ld  exercise  only  appellate  Jurisdic- 
tion. 

It  has  been  often  held  by  this  court  that 
In  cases  involving  the  right  of  eminent  do- 
main the  common-law  remedy  is  superseded 
by  the  statutory  remedy,  and  that  aggrieved 
parties  must  therefore  seek  redress  under 
the  statutory  remedy.  Mclntire  v.  Kailroad 
Co.,  67  N.  0.  2T8;  GlUiam  v.  Canaday,  33 
N.  C.  106;  Gillet  v.  Jones,  18  N.  O.  839; 
Dargan  ▼.  Railroad  Co.,  41  S.  B.  870.  In 
Mclntyre  v.  Raihroad  Oo.  the  action  was  in 
trespass  for  the  recovery  of  damages  for  an 
injury  sustained  by  the  building  of  defend- 
ant's railroad  on  plalntitTs  land.  The  court 
affirmed  the  Judgment  below,— that  the  plain- 
tiff could  not  bring  the  action  as  at  com- 
mon law,  but  should  have  proceeded  under 
the  provisions  of  the  charter  of  the  company, 
which  contained  a  method  and  manner  of 
the  assessment  of  damages.'  The  court  said 
In  part:  "But  the  decisions  [Olllet  v.  Jones, 
18  N.  C  3S9;  OUIiam  v.  Canaday,  33  N.  O. 
1061  do  not  go  BO  much  on  the  words  of  the 
act  as  upon  its  evident  policy.  If  the  owner 
of  land  overflowed  by  a  milldam  could  bring 
his  action  on  the  case  for  damages  every 
day,  no  public  mill  could  be  established.  In 
like  manner,  if  the  owner  of  land  taken  by  a 
railroad  for  its  track  could  bring  his  action 
for  trespass  every  day,  no  railroad  could  be 
tmJIt  In  such  cue  tiM  law  considers  the 
«S.]>.— 10 


property,  though  taken  for  an  individual  or 
for  a  private  corporation,  for  tbe  public  use. 
Eallroad  Oo.  v.  Davis,  10  N.  0.  4^1.  It  is 
not  forbidden  by  the  constitution  if  compen- 
sation be  made,  and  compensation  is  provld-. 
ed  for.  The  mode  of  obtaining  It  may  not 
be  so  eaay  or  satisfactory  to  the  own^,  but 
it  is  not  Ulusory.  A  substantial  and  Just 
compensation  may  be  obtained.  There  can 
be  no  doubt  but  that  the  legislature  had  tbe 
right  to  take  away  the  common-law  remedy. 
The  only  question  possible  is  as  to  their  In- 
tention." We  can  see  no  difference  between 
the  points  discussed  and  hivolved  in  those 
cases  and  the  itolnt  Involved  In  the  present 
case,  in  so  far  as  the  remedy  of  the  plain- 
tiff is  concerned.  The  coimty  of  Franklin 
appropriated  for  the  public  use  the  property 
of  the  plaintiff,  under  chapter  581  of  the 
Acts  of  1899,  and  the  manner  of  compensa- 
tion was  fixed  in  precise  terms  by  the  act. 
The  common-law  remedy  was  superseded  by 
that  of  the  statute. 

It  appears  in  this  case  that  the  plaintiff 
made  his  demand  for  compensation  before 
the  proi>er  tribunal,  and,  upon  bis  applica- 
tion having  been  refused,  he  should  have 
appealed  under  the  provisions  of  tbe  act  If 
it  had  been  that  the  plaintiff  had  not  at  the 
time  prescribed  in  the  act  presented  hia 
claim,  because  of  the  impossibility  of  his  hav- 
ing received  notice  ot  the  taking  of  the  prop- 
erty before  the  time  when  demand  had  tc  - 
be  made  under  the  statute,  we  would  have 
no  hesitancy,  while  upholding  the  main  fea- 
tures of  the  statute,  in  deciding  that  a  rea 
sonable  time  within  which  to  make  the  ap 
plication  for  compensation,  after  the  prop- 
erty was  taken,  should  have  been  allowed, 
because,  under  the  terms  of  tbe  act  it  is 
apparent,  that  there  might  be  a  taking  of 
property  by  the  county  authorities  for  pub- 
lic purposes  tmder  the  act  at  a  time  which 
would  not  admit  of  an  Interval  of  30  days 
intervening  between  the  taking  and  the  next 
regular  meeting  of  the  board.  Darby  v.  City 
of  Wilmington,  76  N.  C.  133;  Broadfoot  v. 
City  of  Fayetteville,  128  N,  C.  529,  39  S. 
B.  20.  The  language  of  the  statute  (section 
11)  is  as  follows:  "If  the  owner  of  any  land, 
ot  the  agent  or  the  agents  of  such  owner 
having  in  charge  land  from  which  timber, 
stone,  gravel,  sand  or  clay  was  taken  as 
aforesaid,  shall  present  an  account  of  the 
same,  through  the  county  road  superintend- 
ent at  any  regular  meeting  of  tbe  county 
commissioners,  within  thirty  days  after  the 
taking  and  carrying  away  ot  such  timber, 
stone,"  etc,  "it  shall  be  the  duty  of  the  said 
commlssionen  to  pay  for  tbe  same  e  fair 
price." 

Noerrw. 

COOK,  J.  (dissenting).  I  Oiink  there  was 
error  in  sustaining  the  demurrer  as  to  the 
second  cause  of  action.  The  sacred  regard 
wblcb  the  law  has  for  the  rights  <a  private 
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property  Is  sudi  that  It  will  not  permit  It  to 
be  taken  for  public  use  without  just  compen- 
sation, and  an  adequate  remedy  for  that  pur- 
pose must  be  provided.  The  remedy  pro- 
Tided  In  this  act  (chapter  581,  Laws  189»)  Is 
to  be  found  In  sections  11  and  13:  "If  the 
owner  of  any  land  •  •  •  from  which 
timber,  stone,  gravel,  sand  or  clay  were  taken 

*  •  •  shall  present  an  account  of  the 
same  through  the  county  road  superintendent 
at  any  regular  meeting  of  the  coimty  com- 
missioners within  thirty  days  after  the  tak- 
ing and  carrying  away  of  such  *  •  •  it 
shall  be  the  duty  of  said  commissioners  to 
pay  for  the  same  a  fair  price;  and  before 
deciding  upon  this,  they  may  cause  to  be  ap- 
pointed an  impartial  Jury  •  •  •  which 
Jury  shall  report  In  writing  to  the  board  of 
commissioners  their  decision  for  revision  or 
confirmation:    provided     said     land     owner 

•  •  •  shall  have  the  right  of  appeal  •  •  • 
[section  13]  to  the  superior  court  If  the  land 
owner  shall  be  dissatisfied  with  the  finding 
of  the  Jury  and  decision  of  the  county  com- 
missioners, which  shall  be  governed  by  the 
law  regulating  appeals  from  the  courts  of 
Justices  of  the  peace,  and  the  same  shall  be 
beard  de  novo."  The  landowner  is  not  only 
entitled  to  Just  compensation  for  the  property 
taken  from  him,  but  he  Is  also  entitled  to  an 
adequate  remedy  by  which  he  can  establish 
and  recover  the  value  of  bis  property.  By 
this  act  he  Is  only  allowed  30  days  after  the 
"taking  and  carrying  away"  to  present  his 
account,  which  must  be  done  "at  a  regular 
meeting  of  the  county  commissioners,"  and 
"through  the  county  road  superintendent" 
So  his  opportunities  for  asserting  his  rights 
may  be  dependent  upon  the  caprice  or  favw- 
itlsm  of  the  superintendent  to  perform  the 
act  within  the  time  limited,  or  his  good  for- 
tune to  learn  of  the  completion  of  the  taking 
and  carrying  away  In  time  to  make  and 
Itresent  bis  account,  or  upon  both.  Should 
he  be  so  situated  that  he  could  not  find  the 
superintendent,  or  should  the  superintendent 
refuse  to  present  the  account,  or  should  the 
time  be  so  short  that  he  could  not  prepare 
and  present  It,  or  should  he  be  prevented 
from  doing  so  by  sickness  or  other  unavoid- 
able cause,  then  his  property  would  become 
confiscated.  If  this  be  the  only  remedy.  The 
"taking"  by  the  superintendent  raises  an 
adverse  relationship  between  the  landowner 
and  the  superintendent,  and  the  landownrar 
might  object  to  acting  through  an  agent  not 
appointed  or  selected  by  him,  and  whose  in- 
terest In  the  subject-matter  might  be  hostile. 
I  think  the  remedy  Is  Inadequate  for  general 
practice,  and  that  the  superior  court  had  Ju- 
risdiction to  administer  the  rights  of  the 
parties,  and  that  the  demurrer  should  have 
been  overruled.  I  do  not  think  that  this  act 
was  Intended,  expressly  or  by  necessary  Im- 
plication, to  repeal  the  common-law  remedy. 
And  while  It  does  not  require  this  remedy 
to  be  pnrmied.  yet  should  the  eonTenloMe  ef 


the  claimant  Justify  Um  In  resorting  to  It; 
he  Is  at  liberty  to  do  so.  Its  machinery  is 
ample,  and  a  determination  can  be  speedily 
obtained.  The  act  gives  the  landowner  the 
right  to  have  his  claim  adjusted  under  Its 
remedy.  If  he  should  desire  to  select  that 
method.  I  cannot  believe  that  the  legisla- 
ture Intended  by  this  act  to  repeal  the  rem- 
edy already  In  force,  and  subject  a  private 
right  to  the  hazard  of  uncontrollable  cbmm- 
stances.  Compensation  Is  not  required  to  be 
paid  In  advance,  nor  Is  there  any  great  haste 
required  In  making  the  appropriation  by  the 
county  officer.  Then  why  should  the  un- 
offending, lawabldlng  dtlzen  be  required  to 
"run  the  chances"  of  getting  his  own,  when 
no  harm  could  happen  to  either  party  by  re- 
sorting to  the  usual  remedy?  I  therefore 
thiuk  that  the  remedy  provided  In  the  act  is 
only  additional,  and  not  the  sole  one  Intend- 
ed by  the  legislature. 

DOUGLAS,  J.  I  cannot  concur  In  the  opin- 
ion of  the  court,  either  In  Its  theory  or  its 
result  because  It  seems  to  me  that  a  sub- 
stantial Injury  Is  being  done  to  the  plaintiff 
by  a  construction  of  a  statute  purely  techni- 
cal In  Its  nature,  and  Justified  neither  by  pub- 
lic policy  nor  common  right  I  agree  with 
the  opinion  In  so  far  as  It  halia  that  a  coun- 
ty Is  not  responsible  for  a  pure  tort  commit- 
ted by  one  of  Its  officers  or  employes,  but  we 
must  remember  that  a  tort  can  never  confer 
a  right  upon  the  wrcmgdoer.  If  the  county 
ratifies  the  act  and  keeps  the  property  thus 
wrongfully  taken.  It  becomes  responsible  to 
the  owner  for  Its  value.  If  It  repudiates  the 
act  It  must  relinquish  the  property,  of  which 
the  owner  may  at  once  take  possession  with- 
out let  or  hindrance.  When,  therefore,  the 
board  of  commissioners  took  wrongful  pos- 
session of  the  plaintiff's  land,  they  became 
personally  responsible  to  him  for  the  Injury, 
without  acquiring  any  right  thereto  either  for 
themselves,  the  county,  or  the  public.  This 
latter  proposition,  I  understand.  Is  not  dis- 
puted by  the  court  While  it  does  not  say 
so  In  BO  many  words,  I  presume  that  the 
court  Intended  to  hold  that  the  board  of  coun- 
ty commissioners  has  exclusive  wiglnal  Ju- 
risdiction of  all  claims  arising  from  the  tak- 
ing of  private  property  for  the  use  of  the 
county.  Where  is  such  exclusive  Jurisdiction 
conferred  upon  the  board?  Not  by  the  act 
of  1S99,  as  stated  by  the  court  wtilch  no- 
where says  so.  If  the  act  does  not  say  so, 
why  should  we  say  so,  especially  when  the 
only  result  of  such  Interpolation  Is  to  deprive 
the  plaintiff  of  his  lawful  remedy  for  an  ad- 
mitted wrong?  The  act  does  not  profess  to 
make  the  remedy  exclusive,  and  In  fact  pro- 
Tides  that  It  shall  apply  only  when  the  plain- 
tiff sees  fit  to  resort  to  such  a  tribunal.  In 
the  case  at  bar  the  plaintiff  did  present  to 
the  county  commissioners  his  dalm  for  dam- 
ages within  30  days,  as  provided  by  the  act 
bnt  the  board  reused  to  entertain  the  daim 
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becatise  It  was  not  presented  thnrngli  tbe 
■nperintendoit  of  roads.  This  \roiiId  seem 
to  me  to  be  purely  directory,  and  coald  not 
affect  the  merits  of  the  claim.  Bnt  perbaps 
I  am  mistaken.  Perhaps  the  road  snperln' 
tendent  Is  a  court  having  exdnslve  original 
jurisdiction  of  all  such  claims,  no  matter 
bow  great  they  may  be  In  amount.  If  so^ 
and  be  should  refuse  to  act,  I  presume  tbe 
Injured  party  would  be  compelled  to  bring 
an  action  for  a  mandamus,  which  would  prob- 
ably come  to  this  court  on  appeal.  Suppose 
tbe  board  of  commlsslonos  should  then  re- 
fuse to  entertain  tbe  claim;  another  action 
for  another  mandamus  would  be  necessary, 
and  another  long  and  expensive  litigation 
tbrongh  all  tbe  courts.  Perhaps  then  the 
board  might  pass  upon  bis  dalm,  and  allow 
nominal  damages,  which  would  force  him  to 
appeal.  Thus,  after  perhaps  four  or  five 
years  of  litigation,  and  necessary  expenses 
greater  than  tbe  value  of  his  claim,  ttie  plain- 
tiff  would  succeed  In  getting  Into  the  su- 
perior court,  where  bis  claim  could  be  tried 
npon  its  merits.  He  is  there  now.  Why 
put  blm  out,  and  make  him  take  this  long 
and  roundabout  Journey,  with  the  simple  re- 
sult of  getting  back  to  where  he  started? 
It  will  be  said  that  this  is  an  extreme  case; 
bnt  it  would  be  entirely  possible  under  the 
opinion  of  tbe  court,  wblch  puts  it  in  tbe 
power  of  tbe  county  authorities  to  wear 
out  any  unwelcome  claimant,  even  if  they 
did  not  succeed  in  putting  him  out  on  some 
tectanicallty  during  the  progress  of  the  trial. 
In  the  present  case,  when  the  plaintiff  goes 
back  to  the  county  commissioners  or  the 
road'  superintendent— whichever  has  exclu- 
sive original  Jurisdiction— he  will  t>e  met 
with  tbe  objection  that  more  than  30  days 
bas  elapsed  since  the  Injury.  Can  we  sup- 
pose that  tbe  legislature  Intended  any  such 
hardship  and  injustice?  Then  why  not  give 
the  act  tbe  reasonable  construction  of  say- 
ing that  the  remedy  therein  provided  is  sim- 
ply comnlative?  We  so  hold  In  criminal 
actions.  Why  not  in  civil  actions?  We  are 
constantly  told  that  while  a  man  may  not  be 
gnllty  under  the  statute,  he  is  guilty  at  com- 
mon law.  Why  should  we  not  .also  say  that, 
while  an.  Injured  party  bas  not  an  adequate 
remedy  under  tbe  statute,  he  retatais  his  right 
to  api>eal  to  the  courts  of  general  Jurisdic- 
tion to  redress  his  wrong?  In  tbe  further 
discussion  of  this  case,  I  shall  cite  but  few 
authorities,  as  my  time  is  short;  but  I  shall 
revert  to  this  subject,  and  incidentally  to 
this  opinion,  when  the  principle  comes  again 
before  us. 

My  objection  to  this  decision  is  that  its 
nltlmate  tendency  Is  to  undermine  the  foun- 
dations of  private  right  It  is  well  settled 
that  private  property  cannot  be  taken,  even 
(or  a  public  purpose,  without  compensation. 
Tbe  act  under  consideration  provides  that 
when  an  account  Is  presented  for  material 
taken,  '^t  shall  be  the  duty  of  said  com- 


missioners to  pay  for  tbe  same  a  fair  prlca" 
Laws  1899,  c.  SSI,  S  IL  This  tbe  defend- 
ants have  refused  to  do.  Even  if  the  statu- 
tory remedy  were  Intended  to  be  exclusive, 
It  would  be  totally  Inadequate,  and  therefore 
nnconstltutlonal  and  void.  The  only  i)ro- 
vislon  for  compenBatlon  Is  when  the  owner 
of  any  material  so  taken,  or  his  agent  "shall 
present  an  account  of  the  same  through  tbe 
county  road  superintendent  at  any  regular 
meeting  of  the  county  commissioners  with- 
in thirty  days  after  the  taking  and  carrying 
away  of  such  timber,"  etc.  Id.  There  is 
no  provision  for  notifying  the  owner  of  the 
taking  of  such  material.  It  may  be  taken 
during  his  absence,  or  from  the  back  part 
of  bis  plant^lton,  and  he  may  not  know  it 
until  the  30' days  have  elapsed.  Moreover, 
be  is  required  to  present  his  claim  at  a 
regular  meeting  of  the  commissioners.  Sui>- 
pose  that  only  one  regular  meeting  is  held 
during  the  30  days,  as  is  usually  tbe  case, 
and  the  material  is  taken  the  day  before 
such  meeting;  under  the  statute  tbe  owner 
would  have  less  than  24  hours  In  wblch  to 
find  out  that  his  property  had  been  taken, 
to  find  the  superintendent  to  get  his  claim 
into  shape,  and  to  present  it  to  the  commis- 
sioners. If  be  failed  to  do  this  within  the 
time  limited,  he  would  lose  all  remedy. 
Again,  suppose  the  commissioners  should  fail 
to  bold  a  regular  meeting  within  tbe  30  days; 
tbe  owner  would  have  no  opportunity  what- 
eva  of  presoiting  his  claim  under  tbe  stat- 
ute. Surely  this  cannot  be  the  law,-  and  yet 
it  will  become  the  law  if  the  statutory  rem- 
edy Is  held  to  be  exclusive. 

Let  us  briefly  examine  tbe  constitution  of 
this  state,  and  see  what  are  some  of  Uie 
rights  of  the  Individual.  Tbe  declaration  of 
rights  declares: 

"Section  1.  Tliat  we  hold  it  to  be  self  evi- 
dent that  all  men  are  created  equal;  that 
they  are  endowed  by  their  Creator  with  cer- 
tain inalienable  rights;  that  among  these 
are  life,  liberty,  the  enjoyment  of  tbe  fruits 
of  their  own  labor  and  tbe  pursuit  of  hap- 
piness." 

"Sec.  17.  No  i^rson  ought  to  be  •  •  • 
in  any  manner  deprived  of  his  life,  liberty 
or  property,  but  by  the  law  of  the  land." 

"Sec.  35.  All  courts  shall  be  open;  and  ev- 
ery person  for  an  injury  done  him  in  his  lands, 
goods,  person  or  reputation  shall  have  rem- 
edy by  due  coxu-se  of  law,  and  right  and 
Justice  administered  without  sale,  denial  or 
delay." 

In  tbe  case  before  us,  the  plaintiff  has 
admittedly  suffered  an  Injury  to  bis  laud, 
and  the  superior  conrts  are  open,  and  have 
general  Jurisdiction  of  all  such  subjects,  if 
we  take  away  such  Jurisdiction  without  leav- 
ing the  plaintiff  an  adequate  remedy.  Jus- 
tice is  denied  to  him,  and  he  is  deprived  of 
bis  property  contrary  to  the  law  of  tbe  land. 
This  court  has  said  in  Dargan  v.  Railroad 
Oo.,  118  N.  a  696,  598,  18  &  a  668:    "The 
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right  of  tlie  state  to  take  private  property 
rests  npon  tbe  ground  that  there  Is  public 
necessity  for  such  appropriation,  and  can  be 
exercised  only  where  the  law  provides  the 
means  of  giving  adequate  compensation  to. 
the  owner."  In  Connecticut  River  R.  Co.  t. 
BYanklln  Ca  Gom'rs,  127  Mass.  50,  34  Am. 
Rep.  338,  the  court  says:  "It  has  long  been 
settled  by  the  decisions  of  this  court  that  a 
statute  which  undertakes  to  appropriate  pri- 
vate property  for  a  public  highway  of  any 
kind,  without  adequate  provision  for  the  pay- 
ment ot  compensation.  Is  unconstitutional 
and  void,  and  does  not  Justify  an  entry  on 
the  land  of  the  owner  without  his  consent.'' 
In  Brlckett  T.  Aqueduct  Co.,  142  Mass.  304. 
396,  8  N.  H.  119,  the  langua8»  of  the  court 
was  that  "a  statute  which  attempts  to  au- 
thorize the  appropriation  of  private  property 
for  public  uses,  without  making  adequate 
provision  or  compensation,  is  miconstltntlon- 
al  and  void."  Both  these  cases  are  cited  with 
approval  by  the  supreme  court  of  the  United 
States  In  Sweet  r.  Bechel,  169  U.  S.  380,  16 
Sup.  Ct  43,  40  L.  Ed.  188,  -vbeie  the  conrt 
says  on  page  390,  160  U.  8.,  page  48,  16  Sup. 
Ot,  40  L.  Ed.  188:  "When,  however,  the 
legislature  provides  for  the  actual  taking 
and  appropriation  of  private  property  for 
public  uses,  Its  authority  to  enact  such  a  reg- 
ulatlon  rests  npon  Its  right  of  eminent  do- 
main,—a  right  vital  to  the  existence  and 
safety  of  government.  Bat  it  is  a  condition 
precedent  to  the  exercise  of  such  power  that 
the  statute  makes  provision  for  reasonable 
compensation  to  the  owner."  In  Gamble  ▼. 
McCrady,  76  N.  C.  600,  it  was  held  (quoting 
the  syllabus)  that:  "Every  one  is  entitled 
to  notice  In  any  Judicial  or  quasi  Judicial 
proceeding,  by  which  his  interest  may  be 
affected;  hence  an  order  by  county  commis- 
Blomers  appointing  appraisers  to  assess  the 
value  of  the  benefits  and  damages  which 
wonld  accrue  to  the  owners  of  land  on  ac- 
count of  a  certain  canal  sought  to  be  cut 
througlt  bis  land,  npon  the  petition  of  other 
parties,  flled  under  the  provisions  of  chapter 
39  of  Battle's  Revisal  Is  void,  unless  said 
landowner  be  made  a  party  to  the  petition. 
Sections  9,  12,  c.  39,  Battle's  Revisal,  are 
unconstitutional."  In  Sawyer  v.  Hamilton, 
6  N.  O.  263,  concerning  the  laying  out  of  a 
turnpike,  the  full  opinion  of  this  court  Is 
as  follows:  "Let  the  report  of  the  commis- 
sioners be  set  aside,  on  the  ground  that 
Enoch  Sawyer,  through  whose  lands  the 
road  Is  laid  off,  had  not  notice."  In  Union 
Pae.  By.  Co.  v.  Leavenworth,  M.  h  8.  By. 
Co.  (O.  C.)  29  Fed.  728,  731,  Justice  Brewer, 
then  a  circuit  Judge,  referring  to  condemna- 
tion of  a  right  of  way,  says:  "Though  a 
8i>ecla),  It  Is  a  Judicial,  proceeding;  and  ■ 
vital  element  of  Judicial  proceedings  Is  no- 
tice to  a  party  against  whom  a  right  Is  as- 
serted, before  a  flnal  determdnatlon  of  that 
right"  In  Be  Neeld's  Road,  1  Pa.  363,  the 
court  aays:    "Tha  law  abliom  all  as  part* 


proceedings  without  notice.  Notice  in  this 
case  to  the  owners  of  property  was  absolute- 
ly necessary.  To  take  a  man's  property  and 
assess  his  damages  without  notice  of  it  la 
repugnant  to  every  principle  of  Justice,  and 
such  a  proceeding  is  utterly  void."  Mills, 
Em.  Dom.  {  88,  says:  "Where  the  statu twy 
remedy  Is  not  complete,  the  common-law 
remedy  remains.  For  an  entry  on  land  or 
the  taldng  or  destruction  of  property  of  an- 
other, the  common  law  gave  the  Injured  par- 
ty the  remedies  of  trespass,  trespass  on  the 
case,  or  ejectment  These  remedies  gave 
the  owner  complete  compensation  for  the  in- 
vasion of  his  rights  of  property.  The  statu- 
tory remedy  which  Is  provided  must  be  com- 
plete in  ascertaining  the  damages  and  se- 
curing their  payment,  or  the  common-law 
remedy  may  be  pursued.  The  provision  of 
a  specific  mode  of  ascertaining  damages  con- 
fers no  right  which  did  not  exist  before. 
The  omission  of  a  specific  mode  leaves  the 
party  his  common-law  right  If  the  statute 
only  provides  a  partial  remedy,  there  is  a 
remedy  for  the  remainder  at  common  law. 
The  payment  of  damages  mpst  be  secured, 
and  if,  after  condemnation,  there  la  a  re- 
fusal to  pay,  trespass  or  ejectment,  with 
mesne  profits,  may  be  maintained."  For 
each  of  these  propositions  the  learned  au- 
thor cites  authorities  of  the  highest ,  re- 
spectability. See,  also.  Rand.  Em.  Dom.  ({ 
227-231;  Lewis,  Em.  Dotti.  §§  364-^366,  466; 
7  Bnc.  PL  &  Prac.  481,  486,  528,  544,  545, 
623,  and  especially  pages  691,  694,  715,  716; 
Black,  Gonst  Law,  f  130;  Cooley,  Const 
Lim.  440,  664,  666,  692;'  Thomp.  Corp.  {f 
6690,  5621. 

Among  all  the  cases  that  I  have  examined, 
the  one  that  perhaps  more  clearly  represents 
my  views  Is  Stuart  v.  Palmer,  74  N.  Y.  183, 
SO  Am.  Rep.  289,  where  it  Is  held  (quoting 
the  headnotes)  that:  "A  law  imposing  an 
assessment  for  a  local  Improvement  with- 
out notice  to,  and  a  bearing,  or  an  oppor- 
tunity to  be  heard,  on  the  part  of,  the  owner 
of  the  property  to  be  assessed,  has  the  effect 
to  deprive  him  of  his  property  without  due 
process  of  law,  and  is  unconstitutlonaL  The 
leglslatiu'e  may  prescribe  the  kind  of  notice  - 
and  the  mode  In  which  it  may  be  given,  but 
it  cannot  dispense  with  all  notice.  It  is  not 
enough  that  the  owner  may,  by  chance,  have 
notice,  or  that  he  may,  as  a  matter  of  favor, 
have  a  hearing.  The  law  must  require  no- 
tice, and  give  a  right  to  a  hearing.  So,  also, 
it  Is  immaterial  that  the  assessment  has 
been  In  fact  fairly  apportioned.  The  consti- 
tutional validity  of  the  act  is  to  be  tested, 
not  by  what  has  been,-  but  by  what  may  be, 
done  under  it"  The  ability  and  the  learn- 
ing in  this  celebrated  case  prompt  me  to 
make  a  long  quotation,  which  may  well  take 
the  place  of  anything  I  am  capable  of  say- 
ing. The  court  says,  beginning  on  page 
180,  74  N.  T.,  30  Am.  Rep.  280:  "What  one 
pajna  for  taxes  mid  saaeosmeBta  la  taken  tar 
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tbe  pnbUc  good,  and  can  be  Justified  upon 
uo  other  theory.  Private  property  cannot  be 
taken  for  private  purposes,  even  under  the 
leglslatiye  power  of  taxation.  Taxation  and 
assessment  imply  apportionment  Bach  per- 
son must  share  the  burdens  of  taxation  and 
assessment  equally  vrith  all  others  In  like 
situation.  Property  may  alao  be  taken  by 
the  right  of  eminent  domain  where  tbe  pnb- 
Uc good  requires.  In  such  case  what  one 
parts  with  Is  Just  so  much  more  than  bis 
share  of  contribution  to  the  public  good,  and 
hence  for  such  property  he  must  receive 
compensation  in  money  or  its  equivalent  It 
must  be  conceded  that  property  cannot  be 
taken  by  the  right  of  eminent  domain  with- 
out some  notice  to  the  owner,  or  some  <^ 
portnnity  on  the  part  of  the  owner,  at  some 
stage  of  the  proceeding,  to  be  heard  as  to 
the  compensation  to  be  awarded  him.  An 
act  of  the  legislature  arbitrarily  taking  prop- 
erty for  the  public  good,  and  fixing  the  com- 
pensation to  be  paid,  could  not  be  upheld. 
There  would  In  such  case  be  the. absence  of 
that  'due  process  of  law*  which  both  the 
federal  and  state  constitutions  guaranty  to 
every  citizen.  Can  it  be  that  when  the  pub- 
lic takes  land  tot  a  public  highway,  the  own- 
ers thereof  are  entitled  to  a  hearing  as  to 
the  compensation  which  they  are  to  receive, 
and  yet  that  the  lands  on  both  sides  of  the 
highway  may  be  assessed  to  pay  such  com- 
pensation, to  their  entire  value,  without  any 
opportunity  on  the  part  of  the  owners  to  be 
heard?  The  legislature  can  no  more  arbi- 
trarily impose  an  assessment  tat  which  proi>- 
erty  may  be  taken  and  sold,  than  it  can  ren- 
der Judgment  against  the  person  without  a 
hearing.  It  is  a  rule  founded  on  the  first 
principles  of  natural  Justice,  older  than  writ- 
ten constitutions,  that  a  citizen  shall  not  be 
deprived  of  his  life,  liberty,  and  property 
without  an  opportunity  to  be  heard  In  de- 
fense of  his  rights,  and  the  constitutional 
provision  that  no  person  shall  be  deprived  of 
these  without  dne  process  of  law  has  Its 
foimdation  In  this  rule.  This  provision  la 
the  most  important  guaranty  of  personal 
rights  to  be  found  In  the  federal  or  state 
constitution.  It  Is  a  limitation  upon  arbi- 
trary power,  and  la  a  guaranty  against  arbi- 
trary legislation.  No  citizen  shall  arbitrarily 
be  deprived  of  his  life,  liberty,  or  property. 
This  the  legislature  cannot  do,  nor  authorize 
to  be  done.  'Due  process  of  law'  Is  not  con- 
fined to  Judicial  proceedings,  but  extends  to 
evM7  case  which  may  deprive  a  citizen  of 
life,  liberty,  or  property,  whether  the  pro- 
ceeding be  Judicial,  administrative,  or  execu- 
tive In  Its  nature.  This  great  guaranty  is 
always-  and  everywhere  present  to  protect 
the  citizen  against  arbitrary  Interference 
wKb  these  sacred  rights.  It  is  difficult  to 
define  with  precision  the  exact  meaning  and 
scope  of  the  phrase  'due  process  of  law.' 
Any  definition  which  could  be  given  wotild 
IRobaUy  fail  to  comprehend  $31  the  cases  to 


which  It  would  apply.  It  H  probably  wiser, 
as  recentiy  stated  by  Mr.  Justice  Miller,  of 
the  United  States  supreme  court  to  leave 
the  meaning  to  be  evolved  'by  tbe  gradual 
process  of  Judicial  Inclusion  and  exclusion, 
as  the  cases  presented  for  decision  shall  re- 
quire, with  the  reasoning  on  which  such  deci- 
sions may  be  founded.'  It  may,  however,  be 
stated  generally  that  due  process  of  law  re- 
quires an  orderly  proceeding,  adapted  to  the 
nature  of  the  case  In  which  the  citizen  has 
an  opportunity  to  be  heard,  and  to  defend, 
enforce,  and  protect  his  rights.  A  hearing, 
or  an  opportunity  to  be  heard  is  absolutely 
essential.  We  cannot  conceive  of  due  pro- 
cess of  law  without  this.  In  his  argument 
in  the  Dartmouth  College  Case,  4  Wheat.  519, 
4  L.  Ed.  629,  Webster  defined  'due  process 
of  law,'  aa  a  proceeding  "which  proceeds  upon 
Inquiry,  and  renders  Judgment  only  after 
trial.'  Mr.  Justice  Kdwards,  in  Westervelt 
T.  Oregg,  12  N.  Y.  209,  62  Am.  Dec.  160, 
defines  it  as  follows:  '  "Due  process  of  law" 
undoubtedly  means  In  due  course  of  legal 
proceedings,  according  to  those  rules  and 
forms  which  have  been  established  for  the 
protection  of  private  rights.'  Judge  Cooley, 
In  his  work  on  Constitutional  Limitations,  at 
page  355,  after  saying  that  due  process  of 
law  Is  not  confined  to  ordbiary  Judicial  pro- 
ceedings, but  extends  to  ail  cases  where  prop- 
erty Is  sought  to  be  taken  or  Interfered  with, 
says  that  'due  process  of  law  in  each  par- 
ticular case  means  such  an  exertion  of  the 
powers  of  government  as  the  settied  maxims 
of  law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual 
rights  as  these  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  In  question 
belongs.'  "  In  this  long  extract  I  have  omit- 
ted, for  the  sake  of  time  and  space,  tbe  cases 
which  wet«  merely  cited  and  not  quoted. 
As  therein  shown.  It  makes  no  difference 
whether  a  man's  land  is  taken  under  the 
form  of  condemnation  or  assessment  or,  as  in 
the  case  at  bar,  without  the  pretense  of  ei- 
ther. In  any  event  it  can  be  taken  only 
by  dne  process  of  law,  giving  to  the  owner 
Just  compensatkni,  with  an  adequate  remedy 
for  obtaining  it 

An  examination  of  this  act  (Laws  1899,  c. 
581)  discloses  some  singular  features.  It  is 
by  its  terms  ope'rative  in  only  seven  counties, 
and  parts  of  three  other  counties.  It  further 
provides  that  it  shall  not  apply  to  50  counties 
therein  named,  but  may  be  adopted  by  39 
other  counties  also  named.  It  also  contains 
the  following  most  remarkable  proviso  (sec- 
tion 27):  "Provided,  that  in  any  county  or 
township  not  coming  under  the  provisions  of 
this  act  but  otherwise  providing  funds  for 
road  improvement  the  commisslnners  of  such 
county  may  at  any  regular  meeting  at  their 
discretion  adopt  any  of  the  sections  (except 
section  1  levying  a  tax)  of  this  act  that  In 
their  Judgment  may  be  specifically  adapted 
to  the  needa  of  their  county  and  Incorporate 
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the  same  In  the  road  la-w  of  the  said  county" 
I  cannot  remember  erer  having  come  across 
any  snch  provision  In  any  statute.  I  do  not 
question  the  power  of  the  legislature  to  pass 
an  act  which  may  be  ratified  or  rejected  In 
its  entirety  by  a  vote  of  the  people,  and  per- 
haps of  the  county  commissioners;  but  I  am 
not  aware  of  any  principle  or  precedent  au- 
thorizing the  legislature  to  delegate  its  law- 
making power  to  a  board  of  commissioners, 
by  empowering  them  to  amend  an  existing 
statute  by  "incorporating"  therein,  at  their 
pleasure,  any  one  or  more  of  27  different 
sections  of  a  distinct  act,  which  by  its  ver^ 
terms  does  not  apply  to  their  county.  I  am 
glad  this  question  has  not  been  directly 
raised. 

Some  changes  in  the  opinion  of  the  court 
made  since  the  above  was  written  may  make 
certain  parts  of  this  opinion  seem  inapplica- 
ble, but  I  have  no  time  to  change  them,  and 
can  add  but  little  to  what  I  have  already 
■aid.  The  optailon  of  the  court  seems  to  be 
based  principally  upon  the  case  of  Mclntyre 
V.  Railroad  Co.,  67  N.  C.  278,  and  quotes 
therefrom  as  follows:  '3ut  the  decisions  do 
not  go  so  much  on  the  words  of  the  act  as 
upon  its  evident  policy.  If  the  owner  of  land 
overflowed  by  a  mllldam  could  bring  his  ac- 
tion on  the  case  for  damages  every  day,  no 
public  mill  could  be  established.  In  like 
manner.  If  the  owner  of  land  taken  by  a  rail- 
road for  its  track  could  bring  his  action  for 
trespass  every  day,  no  railroad  could  be 
built."  This  quotation  seems  singularly  In- 
appropriate to  the  conclusion  of  the  court 
In  the  case  at  bar  there  is  no  ground  what- 
soever for  supposing  that  actions  will  be 
brought  every  day,  when,  from  its  very  na- 
ture, this  action  would  end  the  controversy. 
Therefore  the  "evident  policy"  referred  to  in 
Mclntyre'8  Case  has  no  application  whatever 
to  the  one  before  us.  If  this  case  comes  nei- 
ther within  the  words  of  the  act  nor  the  pol- 
icy of  our  decisions,  why  should  this  court 
write  into  the  statute  provisions  which  are 
not  there?  The  only  effect  of  such  Interpola- 
tion, required  neither  by  the  spirit  of  the  act 
nor  the  policy  of  the  law,  is  to  deprive  the 
citizen  of  bis  property  witiiout  compensation. 
If  the  laws  are  ever  stretched.  It  should  be 
tat  the  fuller  protection  of  personal  liberty 
and  private  property.  In  the  case  at  bar  the 
plaintiff  is  not  seeking  to  recover  anything 
the  county  has  taken,  but  simply  to  get  com- 
pensation one  time,  and  In  one  final  action. 
The  question  is  not  whether  the  county  shall 
have  what  it  needs,  but  whether  It  shall  pay 
for  what  it  takes.  Hence  the  dangers  of  in- 
terminable litigation,  so  strenuously  relied  nit- 
on by  the  court  have  no  visible  relevancy  to 
tlw  case  at  bar.  In  Johnston  v.  Rankin,  70 
N.  O.  660,  668,  In  an  optailon  written  by  the 
same  learned  Justice  who  wrote  Mclntyre's 
Caae^  tte  court  says:  "The  proceedings  were 
irregalar  and  void,  because  the  sheriff  did  not 
proceed  with  the  Jury  to  view  the  lands  and 
the  damages  on  the  day  named  in  the 


notice  to  plaintiff,  but  on  a  subsequent  day, 
of  which  the  plaintiff  had  no  notice.  If  this 
objection  had  not  been  waived  by  the  plain- 
tiff's appeal  from  the  assessment  of  damages, 
it  would  have  been  good.  The  sheriff  bad  no 
Jurisdiction  to  enter  on  the  lands  until  the 
plaintiff  was  made  a  party  to  the  proceedings 
by  service  of  notice.  The  neglect  to  proceed 
on  the  day  named,  without  notice  of  the  post- 
ponement to  the  plaintiff,  operated  as  a  dis- 
continuance as  to  him,  and  put  him  out  of 
court  He  might  perhaps,  have  regarded  all 
after  proceedings  as  trespasses,  being  under 
a  warrant  which  was  void,  as  to  him,  for 
want  of  notice,  or  he  might  have  brought  up 
the  proceedings  to  the  superior  court  by  re- 
cordarl,  and  had  them  quashed,'  and  then,  at 
least  have  brought  his  action  for  the  tres- 
pass." This  case  shows  that  there  are  some 
cases,  at  least  in  which  an.  action  for  the  tres- 
pass may  be  brought  even  when  the  statute 
provides  a  special  and  summary  proceeding. 
The  same  is  held  in  the  well-considered  case 
of  White  V.  Railroad  Co.,  113  N.  0.  610,  621. 
IS  S.  E.  330,  22  L.  R.  A.  627.  37  Am.  St  Rep. 
639.  Another  objection  to  such  a  construc- 
tion of  the  statute  is  that  it  would  be  In  vio- 
lation of  the  fourteenth  amendment  to.  the 
constitution  of  the  United  States,  inasmuch  as 
It  does  not  provide  for  any  notice  to  the  plain- 
tiff, nor  any  adequate  remedy  for  bis  compen- 
sation. Chicago,  B.  &  Q.  R.  Co.  v.  City  of 
Chicago.  166  U.  S.  226,  17  Sup.  Ct  681.  41 
L.  Ed.  879.  In  Simon  v.  Craft  182  U.  S. 
427,  436.  21  Sup.  Ct  836,  839,  45  L.  Ed.  11«>, 
the  court  says:  "The  essential  elements  of 
due  process  of  law  aro  notice  and 'opportu- 
nity to  defend.  In  determining  whether  such 
rights  wero  denied,  we  are  governed  by  the 
substance  of  things,  and  not  by  mere  form." 
The  last  proposition  of  the  opinion  Is  startling 
to  me.  It  Is,  in  substance,  that  If  It  were  im- 
possible, under  the  circumstances  of  a  partic- 
ular case,  for  the  landowner  to  receive  no- 
tice of  the  appropriation  of  his  property  in 
time  to  present  his  demand,  this  court  would 
extend  the  time.  It  cites  Darby  v.  City  of 
Wilmington,  76  N.  C.  133,  and  Broadfoot  v. 
City  of  FayetteviUe,  128  N.  O.  529,  39  S.  B. 
20;  but  neither  of  tiiese  cases  is  any  author- 
ity for  the  position.  I  am  well  aware  of  the 
principle  that  part  of  an  act  may  be  constitu- 
tional, and  a  part  unconstitutional,  if  they 
are  capable  of  separation,  but  In  this  case  no 
such  principle  arises.  The  opinion  of  the 
court  does  not  declare  any  part  of  the  act  on- 
constltutlonaL  This  it  clearly  has  the  power 
to  do,  but  to  declare  an  act  constitutional, 
and  then  to-  claim  the  right  to  suspend  Its 
operation,  if,  in  the  Judgment  of  the  court  It 
should  at  any  time  work  a  hardship,  is  en- 
tirely a  different  matter.  Article  1,  {  8,  of 
the  constitution,  says:  "All  power  of  sna- 
pending  laws,  or  the  execution  of  laws,  by 
any  authority,  without  the  consent  of  the 
representatiyea  of  the  people,  is  injnrions  to 
their  rights,  and  ought  not  to  be  exardsed." 
I  am  also  aware  of  the  line  of  dedalona  rep- 
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reaented  by  Onlbretb  r.  Downing,  121  N.  O. 
205,  28  S.  B.  294,  61  Am.  St  Rep.  661,  to 
tiie  effect  tbat  statutes  of  limitation  cannot 
be  sbortened  so  as  to  bar  existing  rigbts  of 
action  -without  allowing  reasonable  time 
thereafter  for  the  bringing  of  the  action. 
The  statute  under  consideration  has  no  retro- 
actlTe  operation  whatever,  bnt  operates  only 
in  futuro,  and  solely  upon  rights  of  action 
which  It  Itself  creates.  A  reasonable  interjire- 
tatlon  of  the  act  to  the  effect  that  the  imper- 
fect remedy  therein  provided  Is  merely 
cumulative,  would  avoid  all  these  dlfflculties, 
and  meet  the  ends  of  Justice,  without  violat- 
ing any  established  rule  of  construction. 

I  deeply  regret  feeling  compelled  so  often 
to  dissent  from  the  opinion  of  the  court  but 
I  must  follow  my  convictions.  We  are  not 
merely  deciding  isolated  cases,  but  are  estab- 
lishing general  principles,  more  far-reaching, 
perhaps,  than  we  can  foresee.  I  cannot  en- 
tirely ignore  the  dangers  that  are  ahead  of 
na,  and  which.  In  my  opinion,  can  be  met 
oidy  by  the  equal  enforcement  of  the  law  in 
ttM  letter  and  spirit  and  especially  in  the 
fullest  protection  of  Individual  right  Cor- 
iwrate  monopoly  and  socialism  are  twin 
children  of  despotism.  Hating  each  other, 
tbey  are  of  common  parentage,  and  equally 
demand  the  sacrifice  of  private  right,  on  the 
one  hand,  on  the  claim  of  public  convenience, 
and  on  the  other  on  the  plea  of  public  serv- 
ice. So  far  as  private  property  may  be  ac- 
tually necessary  for  public  use.  It  may  be 
taken;  bnt  no  ground  of  public  policy  or  of 
natural  right  will  justify  or  excuse  the  re- 
fnsal  of  just  compensation,  or,  what  Is  equiv- 
alent thereto,  the  refusal  of  an  adequate 
remedy  for  obtaining  such  compensation. 
One  of  England's  greatest  statesmen  has 
said;  "The  poorest  man  may,  in  his  cottage, 
give  defiance  to  all  the  forces  of  the  crown. 
It  may  be  frail,  its  roof  may  shake,  the  wind 
may  blow  through  it  the  storm  may  enter,  the 
rain  may  enter,  but  the  king  of  England  may 
not  enter.  All  bis  forces  dare  not  cross  the 
threshold  of  the  mined  tenement"  Of 
conrse,  he  meant  that  the  king  could  not  en- 
ter except  by  the  law  of  the  land.  Why 
should  our  ancestors  have  abolished  the  king- 
ly office,  if  more  than  kingly  powers  remain 
Tested  la  a  county  road  superintendent! 


(U5  Ga.  m) 

LOVBLADT  r.  FRANKLIN-DAVIS  NT7RS- 

BRY  CO. 

(Supreme  Court  of  Georgia.     June  10,   1902.) 

APPBAlr-OTBRRULINO    CERTIORARI— REVBR8- 
AL— PROCEESDINGS  BBI.OW. 

1.  Hm  Judgment  of  a  judge  of  the  superior 
court  overrnlmg  a  certiorari  was  reversed  by 
the  supreme  court  on  the  ground  that  no  au- 
thority was  shown  for  entering  an  appeal  in 
the  magisjlTate's  court  When  the  remittitur 
was  filed  m  the  office  of  the  clerk  of  the  supe- 
rior court  the  judge  passed  an  order  making 
the  Judgment  of  the  supreme  court  the  judg- 
ment of  the  superior  court,  directing  the  jus- 
tice of  the  peace  before  whom  the  case  was 
tiled  to  dismiss  the  case,  aud  providing  that 


*^ls  order  does  not  deprive  the  court  of  its 
authority  in  the  matter  as  set  out  in  section 
4467  of  the  Code."  Held,  that  such  order, 
properly  construed,  did  not  confer  upon  the  ap- 
pellant any  rights,  but  simply  preserved  what- 
ever rights  the  appellant  might  yet  have  under 
the  provisions  of  the  section  in  question.  If 
any  rights  still  existed  under  the  section,  they 
were  preserved  hy  the  order.  If  uoue  existed, 
the  qualification  of  the  judgment  directing  a 
dismissal  of  the  case  was  harmless.  So  con- 
strued, no  reason  appears  for  reversing  the 
judgment.  If,  when  the  case  is  remanded  to 
the  justice's  court  the  justice  accords  to  the 
appellant  or  its  agent  any  rights  under  such 
section,  it  will  then  be  time  to  bring  in  ques- 
tion the  propriety  or  correctness  of  his  deci- 
sion. 
(Syllabna  by  the  Court) 

Error  from  superior  court  Cherokee  coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  between  A.  J.  Lovelady  and  the 
Franklin-Davis  Nursery  Company.  From  a 
judgment  after  reversal  by  the  supreme  court 
Lovelady  brings  error.    Affirmed. 

Geo.  L  Teasley,  for  plaintiff  in  error.  Lee 
MuUlns,  for  defendant  In  error. 

PER  CU'RIAM.    Judgment  affirmed. 

LBWIS,  J.,  absent  on  account  of  sickness. 


016  Ga.  667) 
SIVBLL  T.  HOGAN. 

(Supreme  Court  of  Georgia.     June   7,   1902.) 

DEPOSITION  —  LEADING  INTERROGATORIES  — 
BREACH  OF  CONTRACT— BYIDBNCB—COMPO- 
TBNCT  OF  WITNESS— DIRBCTliNU  ViOiLiicr. 

1.  An  interrogatory  is  not  open  to  the  objec- 
tion that  it  is  leading  when  it  does  not  suggest 
the  answer  deeired.  An  interrogatory  wliich 
does  suggest  the  answer  desired  is  leading. 
The  first  interrogatory  objected  to  in  the  pres- 
ent case  was  not  leading,  and  the  second  one 
was. 

2.  There  was  no  error  in  admitting  the  tes- 
timony referred  to  in  the  third  ground  of  the 
amended  motion  for  a  new  trial,  the  same  be- 
ing pertinent  aud  relevant  to  the  case. 

8.  The  original  plaintiff  by  whom  the  alleged 
contract  with  the  defendant  was  made  being 
dead,  the  latter  was  not  a  competent  witness 
to  testify  in  his  own  favor  as  to  any  contract 
or  conversation  between  him  aud  the  deceased. 
This  ruling  applies  to  the  fourth  aud  sixth 
grounds  of  the  motion  for  a  new  trial. 

4.  whether  or  not  the  document  referred  to 
in  the  fifth  ground  of  the  motion  for  a  new 
trial  was  for  any  reason  inadmissible  in  evi- 
dence, it  was  certaiuly  not  open  to  the  ob- 
jection that  it  was  irrelevant. 

5.  The  plaintiff  having  failed  to  prove  the 
allegation  that  the  price  of  the  cotton  to  which 
the  contract  with  the  defendant  related  was 
actually  tendered,  and  this  allegation  being 
essential,  the  court  erred  in  directing  a  ver- 
dict in  her  favor. 

6.  This  case  involves  no  new  or  importa:fit 
legal  question,  and  does  not  require  further 
elaboration. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  La  Orange;  F.  M. 
Lougley,  Judge. 

Action  by  N.  L.  Hogan,  administratrix, 
agaiust  B.  M.  Slvell.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

f  L  See  DepoiltlODi,  vol.  16,  C«nL  Dig.  i  tl 
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After  the  plaintiff  bad  Introdnced  bis  evi- 
dence, the  defendant  made  a  motion  to  non- 
Bult  the  case,  which  motion  was  overruled, 
and  the  defendant  excepted  pendente  lite. 
After  the  defendant  had  Introduced  hie  evi- 
dence, the  court  directed  a  verdict  for  the 
plalntltC  for  $100  principal,  $5.50  Interest,  and 
cost  of  suit;  to  which  ruling  and  direction 
the  defendant  excepted,  and  afterwards  filed 
a  motion  for  a  new  trial  on  the  following; 
grounds:  (1)  Because  the  court  overruled 
the  objection  of  the  defendant  to  the  follow- 
ing question  of  J.  F.  Cleaveland:  "Did  you  or 
not  ever  hear  any  conversation  between  T. 
M.  Began  in  his  lifetime  with  the  defendant 
B.  M.  Slvell  with  reference  to  ten  bales  of 
cotton  Sivell  bad  contracted  to  deliver  to 
Hogan  on  November  1,  1900?  and.  If  so,  state 
what  the  conversation  was."  This  was  ob- 
jected to  In  writing  on  the  interrogatories 
when  crossed  by  defendant,  and  again  at  time 
of  introduction  of  this  evidence,— that  is,  the 
answer  thereto, — on  the  gronnd  that  the  ques- 
tion was  leading  and  presumed  the  facts  stat- 
ed in  the  question  to  be  true  without  proof. 
(2)  Because  the  court  overruled  the  objection 
of  defendant  to  the  following  question:  "Did 
or  not  Hogan  ask  Sivell,  in  your  presence,  to 
deliver  said  cotton,  or  why  be  had  not  de- 
livered it,  and  that  he  was  ready  to  pay  for 
same,  and  did  or  not  Sivell  refuse  to  deliver 
it?*  Defendant  objected  in  writing  at  time 
of  crossing  Interrogatories,  and  also  at  time 
of  offering  of  this  question  and  answer  there- 
to In  evidence,  that  it  was  leading,  which  ob- 
jection the  court  overruled.  (3)  Because  the 
defendant  objected  to  the  reading  of  the  fol- 
lowing answer  of  said  Cleaveland  given  in  an- 
swer to  the  question  set  out  in  the  first  two 
grounds  of  this  motion:  "I  was  passing  T. 
M.  Hogan's  store,  going  to  telephone,  and  saw 
Hogan  and  E.  M.  Sivell  in  the  store,  and 
heard  them  talking  about  cotton,  and,  as  N. 
L.  Hogan  and  otbers  had  told  me  and  talked 
to  me  in  regard  to  the  contract  with  Mr. 
Stveil,  I  stopped  in  front  of  the  store  to  hear 
the  conversation.  I  beard  Mr.  Hogan  tell 
Mr.  Sivell  that  he  had  the  money  to  pay  him 
for  the  cotton,  and  that  he  wanted  the  cot- 
ton; that  the  contract  was  past  due,  and  that 
he  wanted  the  cotton;  and  Sivell  told  Mr. 
Hogan  that  be  did  not  Imow  aborxt  that;  that 
the  contract  was  not  right"  This  was  ob- 
jected to  then  and  there  on  the  ground  that 
it  was  indefinite;  did  not  state  what  cotton 
or  contract  was  subject  of  conversation;  that 
it  showed  that  It  took  place  after  the  con- 
tract was  past  due;  that  a  demand  or  tender 
Rt  that  time  was  irrelevant,  because  the  con- 
tract was  past  due;  that  it  did  not  show  a 
tender,  a  demand,  or  a  refusal,  and  was  there- 
fore irrelevant.  The  court  overruled  each  of 
these  objections,  and  aHowed  the  answer  to 
be  read  and  admitted  in  evidence.  (4)  Be- 
cause the  following  material  evidence  ollered 
by  the  defendant  waa  illegally  withheld  from 


the  jury  against  his  demand:  Applicant  of- 
fered to  testify  that  instrument  of  writing 
following,  signed  by  T.  M.  Hogan,  was  made 
and  executed  by  Hogan  contemporaneously 
with  the  instrument  sued  on;  the  writing  be- 
ing as  follows:  "Elnow  all  men  by  these 
presents  that  I  have  this  day  purchased  of 

B.   M.   Sivell  bales  cotton,   averaging 

five  hundred  (500)  pounds  each,  at  seven  (7) 
cents  per  pound,  basis  middling  threes  (In- 
man's  classification),  said  cotton  to  tte  deliv- 
ered in  Chlpley,  Ga.,  by  Nov.  1st,  1900.  Wit- 
ness my   hand   and  seal   this  .    1900. 

[Signed]  T.  M.  Hogan."  This  was  objected 
to  by  plaintiff  on  ground  that  Hogan  was 
dead  and  that  defendant  was  an  Incompetent 
witness.  (5)  Because  the  following  material 
evidence  offered  by  applicant  was  vrithheld 
illegally  from  the  Jury,  over  his  demand: 
Defendant  having  proved  the  signature  of  the 
Instrument  set  out  in  the  foregoing  ground 
No.  4  to  be  that  of  T.  M.  Hogan,  by  Sivell, 
and  defendant  having  testified  that  both  this 
and  the  one  sued  on  were  written  by  Mr. 
Key  at  the  same  time,  thia  instrument,  copy 
of  which  Is  set  ont  in  preceding  ground  No. 
4,  was  offered  in  evidence.  This  was  object- 
ed to  on  the  gronnd  that  it  was  irrelevant, 
which  was  sustained,  and  the  evidence  ex- 
cluded. (6)  Because  the  following  material 
evidence  offered  by  applicant  was  withheld 
Illegally  from  jury  against  his  demand:  Ap- 
plicant offered  to  testify  that  the  Instsrument 
referred  to  in  ground  4  was  part  of  contract 
entered  into  by  Sivell  and  Hogan,  and  deliver- 
ed to  Sivell  by  Hogan  at  the  time  the  instru- 
ment sued  on  was  given  Hogan  by  Sivell. 
This  was  objected  to  on  same  ground  as  in 
ground  4.  Defendant  offered  to  give  this 
evidence.  (6%)  Because  the  court  refused  to 
allow  defendant  to  testify  to  the  conversation 
which  took  place  between  T.  M.  Hogan  and 
defendant  as  was  testified  by  J.  F.  Cleave- 
land. This  was  objected  to  on  the  ground 
that  Hogan  was  dead  and  defendant  was  an 
incompetent  witness.  Court  sustained  the 
objection  and  excluded  the  evidence.  (7)  Be- 
cause the  court,  after  both  sides  bad  closed, 
directed  the  jury  to  bring  in  verdict  for  the 
plaintiff  for  $100  principal,  $6.50  Interest,  and 
costs  of  snit.  This  was  done  over  objection 
of  defendant,  both  as  to  the  direction  and  as 
to  including  the  interest  in  the  vo-dict  for 
damages.  (8)  Because  said  verdict  is  con- 
trary to  evidence  and  the  principles  of  jus- ' 
tice  and  equity.  Said  motion  for  new  trial 
was  overruled,  and  the  defendant  excepted 
on  the  several  grounds  stated  In  said  mo- 
tion. 

Harwell  &  Lovejoy,  for  plaintiff  in  error. 
Terrell  &  Terrell  and  Henry  Reeves,  for  de- 
fendant In  error. 

PBR  CURIAM.    Judgment  reversed. 

LBWIS,  J„  absent  on  account  of  tit^aen. 
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(M  S.  C.  338) 

DUNTON  T.  HABPBE  et  ai. 
(8apr«me  Court  of  South  Carolina.    Jane  28, 
,  1802.) 

ORDEB  rOR  SKCURITT  FOR  COSTS— VACATINO 
AFPBAL-7IUNO  ORDER. 

1.  Where  a  juage,«  under  Code,  f  lOS,  author- 
uinK  the  relief  of  a  party  from  an  order  taken 
against  him  through  mistake,  surprise,  or  ex- 
cusable neglect,  vacates  an  order  of  another 
circnit  judge,  he  does  not  review  the  vacated 
order  on  the  merits. 

2.  Aj>plication  for  relief  from  orders  and  judg- 
ments taken  by  surprise  or  excusable  neglect, 
nnder  Code,  S  18o>  is  addressed  to  the  discre- 
tion of  the  circnit  judge,  and  his  action  is  not 
appealable  unless  he  violates  the  law. 

3.  Security  for  costs  whereby  the  parties  ac- 
knowledge themselves  liable  for  the  coats  of  the 
case,  and  consent  that,  if  plaintiffs  fail  to  re- 
cover, defendant  may  have  execntion  for  his 
coats  against  them,  is  sufficient. 

4.  Where  an  order  is  marked  "Filed,"  and 
entered  and  recorded  on  the  journal  the  day 
when  made,  but  is  immediately  taken  out  of  the 
clerk's  possession  by  an  attorney,  and  kept  by 
him  in  his  office,  it  is  not  on  file  while  so  Kept. 

Appeal  from  common  pleas  circuit  coort  of 
BarnweU  comity;  Benet,  Judge. 

Action  by  F.  W.  Dnnton  against  Emma  H. 
Harper  and  others.  From  order  permitting 
plaintiff  to  file  security  for  costs  after  expira- 
tion of  time  fixed  In  order  providing  same,  de- 
fendants appeal.  Affirmed.  The  following  Is 
the  security  permitted  filed:  "We  acknowl- 
edge onrselyes  liable  for  the  costs  of  this  case, 
and  consent  that.  If  the  plalntlfl  fall  to  re- 
cover, the  defendant  may  have  execution  for 
his  costs  against  ns.  Olven  wider  onr  hands 
tbls  Sd  day  of  October,  A.  D.  1801.  J.  Allen 
Patterson.  H.  A.  Patterson.  Witness:  W. 
Qllmore  Slmms,  O.  O.  P.  and  O.  a" 

Robert  Aldrich  and  B.  A.  Ellis,  for  appd- 
lants.  Sloan  &  Qreen  and  J.  0.  Patterson,  for 
appellee. 

POPE,  J.  Upon  notice,  and  after  argument 
on  botb  sides.  Judge  James  Aldrich,  on  the 
16tb  day  of  Jnly,  1801,  ordered  the  plaintiff, 
who  was  a  nonresident  of  this  state,  to  file 
security  for  costs,  under  the  requirements  of 
rule  10  of  circuit  cgurt  (40  S.  E.  v),  within  60 
days  from  the  rising  of  the  court,  and  that 
he  be  nonsuited  on  failure  so  to  do.  The  cir- 
cuit court  for  Barnwell  county  arose  and  ad- 
journed sine  die  on  July  17,  1801.  No  com- 
pliance with  rule  10  of  the  circuit  court  was 
made  by  plaintiff  within  the  60  days  after  ad- 
journment of  court  A  judgment  by  nonsuit 
was  duly  entered  by  defendants.  The  attor- 
neys for  plaintiff  gave  notice  that  on  the  6th 
day  of  November,  1801,  at  12  o'clock,  or  as 
■oon  thereafter  as  counsel  could  be  heard, 
plaintiff  would,  upon  all  of  the  pleadings  and 
proceedings  in  the  above-entitled  cause  and 
affidavit  thereto  attached,  mgve  before  his 
honor,  Judge  W.  C.  Benet,  at  Barnwell  court 
bouse,  8.  C,  for  an  order  vacating  and  setting 
aside  the  order  of  Judge  James  Aldrich,  dated 
the  leth  day  of  July,  1801,  requiring  the  plain- 
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tiff  to  file  security  toe  costs  within  60  days 
from  the  rising  of  the  court,  and  to  vacate 
and  set  aside  any  judgment  entered  upon  said 
order,  upon  the  grounds  of  the  mistake.  Inad- 
vertence, surprise,  and  excusable  neglect  on 
the  part  of  plaintiff;  and  will  move  the  court 
to  extend  the  time  for  plaintiff  to  file  secur- 
ity for  costs,  and  to  allow  the'  security  for 
costs  filed  herein,  after  the  time  stated  In 
Judge  Aldrlch's  order  had  expired,  to  stand 
as  and  for  a  full  compliance  with  said  order 
requiring  security  for  costs;  and  for  such 
other  and  further  relief  as  plaintiff  may  be  en- 
titled to,  or  that  the  court  may  think  just 
and  proper.  The  affidavits  tended  to  show 
that  Mr.  J.  O.  Patterson,  as  plaintiff's  attor- 
ney, did  attend  the  hearing  of  the  motion  be- 
fore Judge  Aldrich  for  the  order  requiring 
plaintiff  to  enter  security  for  costs,  and  while 
not  resisting  said  motion  except  as  to  the  lim- 
itation of  60  days  after  adjournment  of  the 
July,  1801,  term  of  court,  he  left  the  court 
room  before  the  circuit  judge  announced  bis 
ruling,  only  going  into  one  of  the  jury  rooms 
for  consultation  of  a  case  next  in  order  for 
trial;  that  said  atiomey  never  saw  the  order 
until  the  27th  September,  1801;  that  said 
order  was  not  filed  by  the  clerk  of  court,  al- 
though, the  same  was  duly  recorded,  on  the 
day  it  was  made,  on  the  court  journal,  by  the 
said  clerk;  that  said  order  was  never  lodged 
or  retained  In  the  office  of  the  clerk  of  court 
until  judgment  was  entered  on  nonsuit  Mo- 
tion came  on  to  be  heard  by  his  honor.  Judge 
Benet,  and  aftw  full  argument  he  signed  the 
following  order:  "This  motion  came  on  to 
be  heard  before  me  upon  notice.  The  plain- 
tiff asks  to  be  relieved  of  the  order  granted 
by  Judge  James  Aldrich,  on  the  16th  day  of 
July,  A  D.  1801,  requiring  the  plaintiff  to  file 
security  for  costs  within  60  days  from  the 
rising  of  the  court  then  being  held  at  Bam- 
well,  S.  C,  and  to  vacate  and  set  aside  any 
judgment  entered  upon  said  order,  upon  the 
grounds  of  the  mistake,  inadvertence,  sur- 
prise, and  excusable  neglect  on  the  part  of  the 
plaintiff's  attorneys.  It  appears  that  the  or- 
der of  Judge  James  Aldrich,  bearing  date 
the  16tb  day  of  July,  A.  D.  1801,  was  record- 
ed by  the  clo'k  of  the  court  In  the  journal 
of  the  court  proceedings,  immediately  after 
the  order  was  signed,  and  after  It  was  so  re- 
corded It  was  turned  over  to  B.  A  EUls, 
Esq.,  defendants'  attorney,  and  that  said  or- 
der was  never  properly  ffied  in  the  clerk's  of- 
fice until  the  24th  day  of  September,  1901, 
after  the  time  fixed  by  said  order  for  filing 
security  for  costs  had  expired.  It  further  ap- 
pears from  the  affidavit  of  J.  O.  Patterson, 
Esq.,  and  I  so  hold,  that  the  failure  of  the 
plalntitrs  attorney  to  comply  with  the  order 
of  Judge  Aldrich,  requiring  the  security  for 
costs  in  the  case  to  be  filed  within  60  days 
after  the  rising  of  the  court,  -was  by  reason 
of  the  plaintlCTs  attorney's  mistake,  inad- 
vertence, surprise,  and  excusable  neglect  and 
with  no  Intention  to  disregard  the  terms  of 
■aid  order.    In  addition  to  this,  however,  the 
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Older  from  which  relief  is  atiked  was  with- 
drawn from  the  records  of  the  court  by  the 
defendants'  attorney  on  the  day  it  was  signed, 
and  was  never  returned  to  such  record  nntll 
after  the  time  designated  In  said  order  for  the 
filing  of  the  security  for  costs.  Now,  while 
the  public  records  of  the  court  are  notice  to 
the  world,  this- order,  having  been  withdrawn 
from  the  records,  could  not  operate  as  such 
notice.  It  Is  therefore  ordered  that  the  or- 
der of  Judge  James  Aldrlch,  bearing  date  the 
16th  day  of  July,  A.  D.  1901,  and  any  order 
of  nonsuit  thereupon,  be  vacated  and  set  aside, 
and  that  the  security  for  costs  heretofore 
filed  by  the  plaintiff's  attorneys  in  this  cause, 
on  the  3d  day  of  October,  1901,  stand  as  and 
for  the  security  for  costs  on  the  part  of  the 
plaintiff  in  this  cause.  Let  all  the  papers  and 
affidavits  submitted  by  both  sides  at  the  hear- 
ing of  this  motion  be  filed  with  the  order." 

From  this  order  the  defendants  appealed 
upon  the  following  grounds:  "(1)  The  pre- 
siding Judge  erred  in  vacating  and  setting 
aside  the  order  of  Judge  James  Aldrich,  in 
above-stated  case,  dated  16th  July,  1901,  and 
ordering  that  the  security  for  costs  dated 
3d  October,  .1901,  and  filed  by  plaintiff  on 
4th  October,  1901,  should  stand  as  and  for 
security  of  costs,  but  should  have  refused 
plaintiff's  motion  to  set  aside  and  vacate 
Judge  James  Aldrich's  said  order,  on  the 
ground  that  one  circuit  Judge  has  no  Juris- 
diction to  vacate  and  set  aside  the  order  of 
another  circuit  Judge.  (2)  The  presiding 
Judge  erred  in  holding  that  the  case  at  bar 
was  one  of  the  cases  provided  for  in  section 
195  of  the  Code  of  Civil  Procedure,  where  a 
party  is  relievable  from  an  order  taken 
against  him  through  his  mistake.  Inadvert- 
ence, surprise,  or  excusable  neglect,  hut 
should  have  refused  the  motion  to  be  so  re- 
lieved, and  should  have  held  that  the  said 
relief  was  applicable  only  to  parties  who, 
through  mistake.  Inadvertence,  or  excusable 
neglect,  had  lost  the  opportunity  to  be  so 
heard  at  the  trial  or  on  the  hearing  of  the 
motion  for  the  order.  (3)  The  presiding 
Judge  erred  in  holding  that  said  order  of 
Judge  James  Aldrich  had  ever  been  properly 
filed  until  24th  September,  1801,  although 
recorded  by  the  clerk  of  the  court  of  common 
pleas  Journal  on  the  16th  day  of  July,  1901, 
because  one  of  the  attorneys  of  defendants 
had  borrowed  said  order  temporarily  from  the 
files  after  it  was  recorded;  whereas  he  should 
have  held  that,  even  although  said  order  had 
never  been  filed  nor  recorded,  yet  it  was  ob- 
ligatory and  binding  on  the  plaintiff.  If  the 
plaintiff  was  present  at  the  hearing  through 
his  attorney,  and  participated  In  the  argu- 
ment thereon;  and  much  more  so  in  this 
case,  where  iiie  order  was  not  only  made 
after  both  parties  had  been  heard,  but  was 
filed  with  the  clerk  for  record  in  open  court, 
and  was  duly  recorded  and  Indexed  In  the 
jonmal  of  the  court  of  common  pleas.  (4) 
The  presiding  Judge  erred  In  holding  that  liie 
•ecnrity  for  costs  filed  by  plaintiff  am  the 


8d  day  of  October,  1901,  should  stand  as 
valid  security  for  the  costs  of  this  case,  but 
should  have  held  that  said  security,  dated  on 
the  3d  day  of  October,  1901  (which  is  evl- 
d«itly  the  security  intended  by*kls  honor), 
and  filed  on  4th  of  October,  1901,  was  not  a 
valid  and  proper  security  for  costs,  in  this: 
that  It  does  not  conform  to  the  form  of  se- 
curity prescribed  by  rule  10  of  the  circuit 
court  In  regard  to  security  for  costs,  and  be- 
cause it  was  not  given  and  filed  In  time." 

We  will  now  pass  uimn  these  exceptions 
In  thetr  order: 

First  When  a  different  circuit  Judge  than 
that  one  who  passed  an  order  from  which 
relief  Is  sought  under  section  195  of  our  Civil 
Code  of  Procedure  comes  to  hear  such  mo- 
tion^ he  Is  not  called  upon  to  review  on  its 
merits  the  order  referred  to.  Therefore,  ac- 
curately speaking,  it  is  not  a  different  cir- 
cuit Judge  than  that  one  who  made  an  order 
undertaking  to  vacate  and  set  aside  an  or- 
der made  by  another  circuit  Judge.  The 
theory  of  the  law  is.  If  the  order  is  vacated 
for  any  of  the  grounds  set  out  in  section  195, 
that,  if  such  grounds  had  been  presented  to 
the  circuit  Judge  at  the  time  he  passed  the 
order,  he  would  have  refused  to  do  so.  But, 
apart  from  all  this,  the  legislature  has  under 
its  power,  under  our  constitution,  vested  cir- 
cuit Judges,  by  section  195  of  the  Code  of 
Civil  Procedure,  with  power,  at  any  time 
within  one  year,  "to  relieve  a  party  from  a 
Judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvert- 
ence, surprise  or  excusable  neglect"  This 
power  may  be  exercised  as  to  any  "Judg- 
ments, order  or  other  proceeding."  It  very 
wisely  may  be  exercised  by  any  Judge.  This 
exception  is  overruled. 

Second.  This  court  has  repeatedly  held  that 
applications  under  this  section  (195)  of  the 
Code  are  addressed  to  the  sound  discretion 
of  the  circuit  Judge  before  whom,  after  no- 
tice, the  motion  is  made.  See  cases:  Coving- 
ton V.  Covhigton,  47  8.  C.  263,  25  S.  B.  193; 
Michalson  v.  Roundtree,  51  S.  G.  405,  29  S. 
B.  66;  McDaniel  v.  Addison,  58  S.  O.  222, 
31  S.  B.  226;  Ex  parte  Ctftolina  Nat  Bank, 
66  S.  C.  12,  33  S.  B.  781;  Washington  v. 
Hesse,  56  S.  C.  28.  33  S.  E.  787.  No  appeal 
lies  from  bis  exercise  of  this  discretion  tm- 
lesa  he  violates  the  law.  The  form  of  se- 
curity for  costs  seems  to  accord  with  that 
prescribed  in  rule  10.  This  exception  is  over- 
ruled. 

Thb^  We  think  the  drcnlt  Judge  was 
right  in  holding  that  this  ord»  of  Judge 
James  Aldrich  had  never  been  filed  In  the 
office  of  the  clerk  of  the  court  of  Barnwell 
county  until  the  24th  September,  1901,  after 
the  date  to  give  security  for  costs  had  ex- 
pired. Lawyers  must  be  careful  not  to  take 
orders  from  the  clerk's  office.  We  know  Mr. 
Ellis  made  an  honest  mistake  in  doing  so 
In  this  Instance,  yet  he  had  no  right  under 
the  law  to  do  Mil,  Thli  azceptloa  to  orer- 
ruled. 
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Fourtb.  We  have  rlrtnally  paBsed  upon 
this  exception  In  our  concluding  aentencea  In 
conidderfaig  defendants'  second  exception.  It 
Is  therefore  overmled. 

It  Is  the  Judgment  of  this  court  that  the 
Jndgment  of  the  circuit  court  be^  and  is  here- 
by, affirmed. 

(64  S.  C.  226) 

PBEPLBS  ▼.   MIMSw 

(Snpreme  Court  of  South  Carolina.    June  12, 

1902.) 

nAADINO-AMEKDMBNT    AT   SUBSEQUBNT 
TBRU. 

A  jadge  may  racate  at  a  subsequent  term 
an  order  re<]airmg  a  party  to  amend  his  plead- 
ings by  adding  a  party  defendant,  under  Code, 
^  194,  authorizing  the  court  before  or  after 
judgment,  in  furtherance  of  justice,  to  amend 
any  pleading  by  adding  thereto  or  striking  oat 
the  name  of  a  party. 

Appeal  from  common  pleas  drcolt  court  of 
Hampton  county;  Benet,  Judge. 

Action  by  W.  M.  Peeples  against  Cerdry 
Mlms,  and  after  his  death  continued  by  or- 
der against  his  behrs  at  law.  From  circuit 
order  vacating  order  at  previous  term,  re- 
quiring administrator  of  deceased  mortgagor 
to  be  made  party  defendant,  defendants  ap- 
peal.   Affirmed. 

W.  8.  TUIInghaat  and  Leroy  F.  Youmans, 
for  appellant  B.  F.  Watnen  and  A  M. 
Booser,  for  aiqiiellee 

GABT,  A.  J.  The  question  raised  Itr  this 
appeal  Is  whether  his  honor  the  circuit  Judge 
bad  the  power  to  set  aside  and  vacate.  In 
1901,  •  previous  order  made  by  him  In  1899, 
requiring  the  complaint  to  be  amended  by 
substituting  the  administrator  of  the  mort- 
gagor (who  died  during  the  pendency  of  the 
action)  as  a  party  defendant.  At  the  time 
the  order  was  made,  In  1889,  the  personal 
representatlYs  of  the  deceased  mortgagor  was 
a  necessary  party  to  an  action  for  foreclosure. 
Simon  V.  Sabb,  66  &  C.  38,  98  8.  E.  799. 
The  case  Just  mentioned  shows  that  the  act 
therein  discussed  related  merely  to  the  rem- 
edy, and  that  It  showed  upon  its  face  that  it 
bad  reference  to  the  foreclosure  of  mortgages 
executed  prior,  as  well  as  those  executed  sub- 
sequent, to  Its  passage.  In  1900  (23  St  at 
Large,  p.  ^9)  the  said  act  was  amended  by 
adding  at  the  end  of  section  1  the  following 
proviso:  "Provided,  however,  that  nothing 
herrin  contained  shall  render  It  necessary, 
nor  shaU  It  be  necessary,  to  make  the  per- 
sonal representative  of  a  deceased  mortgagor 
a  party  to  any  foreclosure  proceeding;  nor  in 
any  foredosure  proceeding  (If  the  mortgagor 
be  dead)  shall  It  be  necessary  to  first  establish 
the  debt  by  the  Judgment  of  some  court  of 
competent  Jurisdiction  In  order  to  obtain  a 
decree  of  foredosure  and  sale;  nor  shall  It 
be  necessary  to  make  the  mortgagor,  who 
may  have  conveyed  the  mortgaged  premises, 
a  party  to  any  action  for  foreclosure  where 
no  Judgment  for  any  deficiency  la  demanded: 


provided,  further,  that  no  sale  heretofore 
made  under  foreclosure  proceedings  to  which 
the  personal  rejffesentativee  of  deceased 
mortgagors  were  not  parties  shall  be  invalid 
by  reason  of  the  absence  of  such  personal 
representatives:  provided,  further,  that  noth- 
ing herein  contained  shall  be  construed  to 
affect  In  any  way  the  provisions  of  the  act 
entitled  'An  act  to  amend  an  act  entitled  an 
act  to  regulate  the  foreclosure  of  mortgages 
of  real  estate,'  approved  March  9th,  A  D. 
1896."  Section  191  of  the  Code  is  as  follows: 
"The  court  may,  before  or  after  Judgment,  In 
furtherance  of  Justice  and  on  such  terms  as 
may  be  proper,  amend  any  pleading,  process 
or  proceeding  by  adding  thereto  or  striking 
out  the  name  of  a  party,  or  by  correcting  a 
mistake  In  the  name  of  a  party,  or  a  mistake 
in  any  other  respect;  or  by  inserting  other 
allegations  material  to  the  case;  or  when  the 
amendment  does  not  change  substantially  the 
claim  of  defense,  by  conforming  the  plead- 
ing or  proceeding  to  the  facts  proved."  The 
practical  efTect  of  the  order  made  in  1901  was 
to  amend  the  pleadings  by  striking  out  the 
name  of  a  party  defendant  Under  the  fore- 
going se^lon  of  the  Code  the  court  had  the 
right  to  make  such  an  order  at  any  time. 
The  order  passed  in  1899  did  not  prevent  the 
court  from  exercising  this  right  In  the  case 
of  Pickett  T.  Casualty  Ca,  62  S.  O.  684,  80 
S.  B.  614,' the  court  says:  "It  seems  that  the 
appeal  has  been  taken  under  a  misapprehen- 
sion of  the  force  and  effect  of  the  order  re- 
quiring the  amendments.  A  party  is  com- 
pelled to  amend  his  complaint  so  as  to  con- 
form to  an  order  requfarlng  amendments  to 
be  made,  but  the  materiality  of  the  amend- 
ment Is  a  question  to  be  determined  by  the 
Judge  before  whom  the  case  is  tried.  An  or- 
der requiring  amendments  expends  Its  force 
when  the  issues  In  conformity  to  it  are  pre- 
sented upon  the  trial  of  the  case;  and  when 
thus  presented  the  trial  Judge  is  as  untram- 
meled  in  considering  the  materiality  of  any 
allegations  of  the  complaint  as  If  the  allega- 
tions had  been  Inserted  in  the  first  Instance 
by  the  plaintiff's  attorneys."  This  shows 
that,  after  an  amendment  has  been  incorpo- 
rated In  the  complaint  the  entire  complaint 
is  subject  to  the  provisions  of  section  194  ct 
the  Code,  and  that  the  circuit  Judge  had  the 
right  and  properly  granted  the  order  appealed 
from. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


(«  S.  C.  236) 

GLENN  T.  GEKALD  et  aL 

(Supreme  Court  of  South  Carolina.    Jane  M. 
1902.) 

FliBADINO-AlIBNDMBNT-SBRVICEa    RSNDai- 

BO  AUNT— MARRIED  WOMAN'S  ESTATB 

— UABIUTIKS-ATTORNBY'S  FEB. 

1.  Where  a  creditor  brings  a  suit  In  his  om 
name,  and  it  appears  from  the  allegations  and 
proof  that  he  is  the  administrator,  and  intend- 
ed to  sue  as  such  also,  the  complaint  is  prop- 


Digitized  by 


v^oogle 


156 


4S  SOnTHHASTEBN  BEFOBTBB. 


(Qs.a 


erl7    amended    by   aSeglag   hii    r^jresentattre 
caparity. 

z.  Where  an  annt  visited  tlie  hoose  of  a 
nephew,  and  was  taken  sick  there,  and  re- 
mained seven  months,  until  her  death,  the 
nephew  can  recover  for  board  and  nursing 
furnished  her. 

3.  The  separate  estate  of  a  married  woman 
Is  liable  for  the  fees  of  a  phrsidan  whom  she 
called  in. 

4.  Where  an  administrator  employs  an  at- 
torney to  sue  to  sell  land  in  aid  of  assets,  the 
attoi-ney  is  entitled  to  a  fee  out  of  such  sole. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Gage,  Judge. 

Action  by  Thomas  G.  Glenn  against 
George  Gerald  and  other  heirs  at  law  of 
Lucy  T.  Gerald  and  H.  G.  Conyers.  From 
the  decree,  Warren,  Charles,  Sbuman,  and 
Ella  Gerald  appeaL    Affirmed. 

Lewis  Dorroh,  for  appellant  Wm.  O. 
Sirrlne,  for  appellee. 

POPE,  J.  Mrs.  Lucy  T.  Gerald  died  Intes- 
tate on  the  25tta  March,  1901,  her  husband, 
George  Gerald,  surviving  her.  The  plaintiff 
brought  bis  action  as  an  individual,  though 
in  his  complaint  he  set  np  the  fact  that  he 
bad  been  appointed  the  adminlstratpr  of  her 
personal  estate,  which  was  less  than  $10. 
He  made  the  defendants  parties.  The  ac- 
tion was  appealed  from  the  probate  court  to 
the  circuit  court  The  circuit  Judge  ordered 
an  amendment  of  the  complaint  by  styling 
the  plaintiff  also  as  administrator.  This 
constitutes  one  of  the  grotmds  of  appeal. 
The  plaintiff  charged  his  intestate  board  for 
seven  months,  aggregating  $105.  It  appears 
that  Mrs.  Gerald  went  to  bis  house  to  pay 
him  a  visit  of  a  few  days,  but  becoming  lU, 
she  remained  until  she  died.  This  charge 
of  $105  was  allowed  as  a  valid  claim  against 
the  estate  of  the  intestate.  This  is  made  a 
ground  of  appeaL  The  intestate,  when  she 
tooic  sick,  sent  for  two  physicians,  who  came 
at  her  request  to  render  her  medical  assist- 
ance. The  bill  of  one  was  $29;  that  of  the 
other  was  $93.  Both  were  allowed  as  valid 
claims  against  her  estate.  This  is  made  a 
ground  of  appeal.  A  fee  of  $25  was  allowed 
the  attorney  who  filed  the  creditors'  bill,  and 
who  was  also  the  attorney  for  the  adminis- 
trator. This  is  made  a  ground  of  appeal. 
We  will  now  consider  these  questions  in 
their  order. 

In  the  fonrtb  ground  ot  appeal  It  Is  al- 
leged: "His  honor  erred  In  holding  that 
plaintiff  sued  both  as  administrator  and  in- 
dividually, and  in  giving  the  plaintiff  leave 
to  amend  the  complaint  so  as  to  show  that 
the  plaintiff  sued  as  an  administrator  and 
individually,  when  he  should  have  held  that 
the  caption  and  allegations  of  the  complaint 
and  the  testimony  showed  that  the  plaintiff 
sued  only  as  an  individual,  and  not  as  ad- 
ministrator." In  the  complaint  it  Is  alleged 
that  the  plaintiff's  intestate  had  less  than 
$10   worth   of   personal    estate,    while   the 
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plaintiff's  claim  was  for  $106,  and  that  the 
real  estate  of  the  Intestate  would  have  to 
be  sold  In  order  to  pay  debts.  The  plaintiff 
set  up  the  fact  that  he  was  the  administra- 
tor. Section  194  of  our  Code  of  Civil  Pro- 
cedure provides  that:  "The  court  may,  be- 
fore or  after  Judgment  in  furtherance  of 
Justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding 
by  adding  or  striking  out  the  name  of  any 
party;  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other 
respect;  or  by  inserting  other  allegations 
material  to  the  case;  or  when  the  amend- 
ment does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved."  The  cir- 
cuit Judge  had  this  in  mind  when  in  his  de- 
cree he  provided:  "Leave  is  given  to  plain- 
tiff to  change  the  caption  of  his  complaint 
and  amend  the  same  so  as  to  show  more 
clearly  that  the  action  herein  Is  brought  by 
Thomas  G.  Glenn  both  as  administrator  and 
Individually.  I  think  the  plaintiff  intended 
to  sue  for  himself  and  as  administrator  also. 
That  appears  from  the  allegations  of  the  com- 
plaint The  evidence  tends  to  show  the  same, 
and  I  think  the  complaint  should  be  so  amend- 
ed as  to  make  the  allegation  in  the  titie  of 
the  cause."  It  seems  to  us  that  whenever  the 
estate  of  a  deceased  perscm  is  brought  into 
court  for  settiement  thereof,  the  personal  rep- 
resentative of  such  deceased  person  should 
be  a  party  to  the  action.  Of  coiurse,  no  ref- 
erence is  made  to  the  changes  in  the  law 
made  by  the  legislature  in  the  act  of  1894, 
and  the  amendment  to  the  same  adopted  in 
1900  as  to  mortgages,  all  of  which  is  fully 
est  out  and  settied  In  the  case  of  Peeples  v. 
Mims,  42  S.  E.  155.  For  these  reasons  we  do 
not  think  the  circuit  Judge  erred  as  herein 
complained.  Let  this  exception  be  overruled. 
We  will  next  consider  the  first  exception: 
"His  honor  erred  in  allowing  the  claim  ot 
Thomas  G.  Glenn  for  board,  nursing,  and  oth- 
er things  and  services  supplied  the  deceased, 
when  he  should  have  held  that  the  deceased 
was  a  guest  In  the  house  of  Thomas  G.  Glenn, 
received  the  board,  nursing,  and  other  things 
and  the  services  as  a  gratuity,  and  was 
under  no  contract  or  obligation  to  pay  for 
the  same."  So  much  of  the  plalntifTs  testi- 
mony wherein  he  sought  to  introduce  the  com- 
munications and  transactions  of  the  intestate 
with  the  plaintiff  were  clearly  incompetent 
under  section  400  of  the  Code  of  Civil  Proce- 
dure. But  when  we  disallow  these  declara- 
tions and  transactions  there  seems  enough  left 
of  the  testimony  to  support  the  circuit  Judge 
in  his  allowance  of  plaintiff's  claim  for  tbe 
$106.  It  is  true,  Mrs.  Gerald,  the  intestate, 
did  go  to  the  plaintifrs  bouse  to  make  a 
visit  for  which  plaintiff  could  make  no 
charge;  yet  she  was  taken  111  while  there, 
and  elected  to  remain  in  his  family.  She 
received  every  attention  while  there.  Her 
physicians  finally  decided  that  she  conld  not 
be  removed.    Her  husband  acquiesced  in  ber 
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staying  there  for  aeven  montlis.  The  hua- 
band  paid  for  his  OTrn  board  In  plalntUTs 
honae  daring  hla  wife's  sickness.  This  is  a 
drciuustance  to  be  considered.  Our  cases 
have  held  that  a  gratuity  cannot  be  changed 
Into  a  charge.  Sulllyan  t.  Latimer,  38  S.  C. 
ISa,  17  &  E.  701.  and  cases  there  cited.  Still 
no  case  has  been  found  -which  goes  to  the 
teigth  of  holding  that  a  visit  for  a  day  or  two 
while  In  health  can  be  construed  into  a  right 
to  remain  without  charge  during  seven 
months  of  illness.  A  nephew  in  blood  does 
not  owe  such  a  duty  to  his  aunt,  who  has  a 
home  and  a  husband  near  by  the  home  of  the 
nephew.  That  it  would  have  been  a  nice 
mark  of  respect  ea  the  part  of  the  nephew 
not  to  make  a  charge  against  his  aunt  is  un- 
doubtedly true,  when  viewed  from  a  moral 
standpoint  but  does  the  law  require  the  neph- 
ew to  do  so  without  compensation?  We  can- 
not say  that  It  does.  Hence  we  sustain  the 
drcnlt  Jndge,  and  order  the  exception  to  be 
overruled. 

We  will  next  consider  the  sectmd  exception: 
"His  honor  erfed  In  allowing  claims  of  Drs. 
Black  and  Bramlett  when  he  should  have 
held  that  the  deceased,  In  sending  for  the  phy- 
sldans,  bound  her  husband,  and  not  herself, 
to  pay  them  for  their  services."  It  is  admit- 
ted that  Mrs.  Gerald  sent  for  the  two  physi- 
dans  whose  fees  are  In  question.  The  amount 
of  their  fees  is  not  controverted.  It  is  contend- 
ed, however,  that  the  husband  of  Mrs.  Oerald 
was  responsible  for  these  fees.  It  Is  not 
contended  that  the  husband  of  Mrs.  Oerald 
Is  aUe  to  pay  these  bills  of  the  physicians. 
Indeed,  it  is  in  proof  here  that  this  husband 
CQnveyed  by  deed  his  interest  In  his  wife's 
tot  of  land  in  the  dty  of  Greenville  to  pay 
ber  burial  expenses.  However  the  latter  may 
be,  whether  the  husband  is  able  to  i>ay  these 
medical  fees  or  not,  if  he  is  chargeable  with 
them  as  his  debt,  and  not  that  of  his  wife,  her 
estate  would  be  freed  therefrom.  But  who 
did  contract  to  pay  these  bills,  the  husband 
or  the  wife?  Unquestionably,  It  was  the 
wife's  contract  Was  she  able  to  contract 
being  a  married  woman?  Section  9  of  article 
17  of  the  constitution  of  1895  Is  as  follows: 
"The  teal  and  personal  pr(q>erty  of  a  woman 
held  at  the  time  of  her  marriage  or  that  she 
may  hereafter  acquire,  either  by  gift  grant 
inheritance,  devise  or  otherwise,  shall  be  her 
separate  property,  and  she  shall  have  all 
the  rights  Incident  to  the  same  to  which  an 
nnmarrled  woman  or  a  man  is  entitled.  She 
■ball  have  the  power  to  contract  and  be  con- 
tracted with  In  the  same  manner  as  if  she 
were  nnmarrled."  If  a  married  woman 
chooses  to  ccmtract  for  the  services  of  a  law- 
yer or  physician,  or  to  purchase  provisions 
for  herself,  under  the  provisions  of  the  constl- 
tntlon  she  can  do  so.  We  would  be  correctly 
understood  in  making  this  declaration  of  the 
law  governing  a  married  woman's  contracts. 
We  do  not  mean  that  It  Is  not  the  duty  of  a 
married  man  to  support  bis  wife,  and  supply 
her  needs  of  body  and  comfort    Still,  If  » 


married  woman  makes  a  contract  for  herself 
in  any  of  thes6  matters,  she  has  a  right  undet 
the  constitution  to  do  so.  As  we  understand 
the  facts  of  this  case,  this  is  precisely  what 
Mrs.  Gerald  did,  and  her  separate  estate  is  lia- 
ble for  such  contracts.  This  exception  is  ov»^ 
mled. 

Did  the  circuit  judge  err  in  his  order  for 
the  sale  of  these  lands  on  the  ground  that  no 
debts  had  been  proved?  Under  our  holdings 
herein,  there  are  demands  against  the  intes- 
tate's estate  which  have  to  be  paid.  The  per- 
sonal estate  was  only  $2.96.  There  is  no  oth- 
er part  of  her  estate  but  this  lot  of  land 
described  In  the  pleadings.  The  reason  as- 
signed by  the  appellants  is  not  sound,  and  the 
exception  must  be  overruled. 

Was  it  error  in  the  circuit  Judge  to  sus- 
tain the  fee  of  $25  presented  and  allowed  by 
W.  G.  Sirrine,  Esq.?  We  do  not  think  so.  He 
was  the  attorney  for  the  administrator.  Un- 
der otu:  decided  cases  he  falls  under  the  re- 
striction thrown  around  the  allowance  of  such 
fees.  See  Tumlpseed  v.  Sirrine,  60  B.  C.  272. 
88  S.  B.  428,  and  cases  there  cited  and  dis- 
cussed. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(64  S.  C.  290) 

ORBBN  T.  McCARTBB  at  aL 

(Supreme  Court  of  South  Carolina.    June  19, 
1902.) 

REFBRBNCE— REVOCATION— ORDER    IN   CHAU- 
BERS— ACTION  AGAINST  ADMINISTRATOR. 

1.  After  a  jndge  has  revoked  an  order  of 
reference,  the  case  stands  as  if  no  such  order 
had  been  made,  and  it  Is  in  his  power  to  enter 
a  second  order  of  reference.. 

2.  It  is  in  the  power  of  a  jndge  at  cham- 
bers to  make  an  order  of  reference. 

8.  Where  the  pleading  show  that  difficult 
questions  of  law  are  not  involved  in  the  case, 
and  that  an  accounting  may  be  necessary  for 
the  information  of  the  court,  it  is  proper  to 
grant  an  order  at  chambers  referring  all  is- 
sues to  a  master. 

4.  A  fdreclosure  snit  may  be  commenced 
within  12  months  after  the  appointment  of  an 
administrator,  where  no  judgment  was  asked 
against  him  for  the  deficiency,  though  Rer.  St 
1893,  §  2322,  forbids  an  action  against  an  ad- 
ministrator to  recover  a  debt  of  an  intestate 
within  12  months  of  his  appointment 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county. 

Foreclosure  by  J.  Lee  Green  against  An- 
nie McCarter  and  others.  From  order  grant- 
ing reference  of  all  Issues  on  motion  at 
chambers,  defendants  appeal.    Affirmed. 

Heyward,  Dean  &  Earle,  for  appellants. 
Carey  &  McGullongh,  for  appellee. 

GARY,  ▲.  3.  This  Is  an  action  to  fore- 
close an  equitable  mortgage.  On  the  26th. 
of  July,  1901,  his  honor  Judge  Klugh  grant- 
ed an  order  of  reference  to  the  master  to 
take  the  testimony  and  report  the  same  to 

T  4.  See  Executors  and  AdmlnlitratonL  voL  tL 
Cent   Die.  i  17». 
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the  court,  together  wltti  his  concInslonB  of 
law  and  fact,  and  with  leave  to  report  any 
special  matter.  This-  order  was  made  wltii- 
out  notice  to,  or  the  knowledge  of,  defend- 
ants' attorneys.  As  soon  as  said  order  was 
brought  to  their  attention,  they  gave  notice 
of  motion  for  an  order  rescinding  the  order 
of  reference,  upon  the  ground  that  said  or- 
der was  granted  without  notice  to,  and 
without  the  knowledge  or  consent  of,  tlie 
defendants  or  their  attorneys,  and  upon  the 
further  ground  that  the  cause  was  t»ot  then 
In  condition  to  be  referred.  On  the  10th  of 
August,  1001,  Judge  Klugh  granted  an  or- 
der revoking  tUe  order  of  reference.  On 
the  7th  of  September,  1901,  the  plaintiff's 
attorneys  served  notice  of  motion  for  an 
order  referring  the  cause  to  the  master  to 
take  the  testimony,  and  report  the  same, 
together  with  his  conclusions  of  law  and 
fact  At  the  bearing  of  this  motion,  coun- 
sel for  the  defendants  contended  that  the 
matter  bad  already  been  heard  and  dis- 
posed of  by  his  honor  Judge  Klugh,  that 
the  circuit  Judge  had  no  Jurisdiction  at 
chambers  to  hear  the  motion,  and  that  the 
cause  is  not  one  In  which  the  court  could 
refer  all  the  Issues  without  the  consent  of 
the  defendants.  On  the  13th  of  September 
his  honor  Judge  Townsend  made  an  order 
that  the  motion  be  granted,  and  that  all  the 
Issues  of  law  and  fact  be  referred  to  the 
master,  with  directions  to  report  thereon. 

The  defendants  appealed,  and  their  first 
exception  Is  as  follows:  "(1)  That  his  honor 
erred  in  considering  this  motion  after  the 
same  bad  been  heard  and  decided  by  an- 
other circuit  Judge."  When  Judge  Klugh  re- 
voked his  first  order,  the  case  stood  Just  as 
if  no  order  had  been  made  therein.  Judge 
Townsend  was  therefore  untrammeled  in 
making  the  second  order  of  reference. 
This  exception  is  overruled. 

The  second  exception  Is  as  follows:  "(2) 
That  his  honor  erred  In  holding  that  he  bad 
Jurisdiction  at  chambers  to  hear  and  dispose 
of  the  motion  to  refer  to  the  master  all  the 
Issues  in  the  cause."  The  case  of  Bank  t. 
Fennell,  65  S.  0.  379,  33  S.  E.  486,  shows  that 
a  Judge  at  chambers,  in  a  proper  case,  can 
grant  an  order  of  reference.  This  exception 
Is  overruled. 

The  third  exceptions  Is  as  follows:  "(3) 
That  bis  honor  erred  In  holding  that  this  is 
a  cause  that  can  be  referred  to  the  master 
without  the  consent  of  the  defendants,  and 
should  have  held  that,  under  the  provisions 
of  the  Code  of  Civil  Procedure  (especially  sec- 
tion 293  thereof)  the  pleadings  here  do  not 
disclose  a  case  as  can  be  referred  in  In- 
vltum."  Section  293  of  the  Code  is  as  fol- 
lows: "Where  the  parties  do  not  consent,  the 
coTurt  may  upon  the  application  of  either,  or 
its  own  motion,  except  where  the  Investiga- 
tion will  require  the  decision  of  difficult  ques- 
tions of  law,  direct  a  reference  In  the  follow- 
ing cases:  (1)  Where  the  trial  of  an  Issue 
of  fact  shall  require  the  examination  of  a 


long  account  on  either  side;  in  which  cass 
the  referee  may  be  directed  to  hear  and  de- 
cide the  whole  Issue,  or  to  report  u^an  any 
specific  question  of  fact  involved  therein;  or 
(2)  where  the  taking  of  an  account  shall  be 
necessary  for  the  Information  of  the  court, 
before  Judgment  or  for  carrying  a  Judgment 
or  order  Into  eCTect;  or  (3)  where  a  question 
of  fact,  other  than  upon  the  pleadings,  shall 
arise,  upon  motion  or  otherwise,  in  any  stage 
of  the  action.  •  •  •"  In  commenting  on 
this  action,  Mr.  Chief  Justice  Mclver,  on  the 
part  of  the  court,  in  Bouland  v.  Carpln,  27 
S.  C.  235,  3  S.  E.  219,  uses  this  language: 
"It  will  be  observed  that  the  provision  of  the 
Code  Is  permissive,  merely,  not  mandatory, 
and  therefore  neither  party  has  the  legal 
right  to  demand  a  reference  of  all  the  issues 
to  the  master,  but  It  is  a  matter  addressed 
somewhat  to  the  discretion  of  the  court 
The  Judge  to  whom  the  motion  is  submitted 
must  determine  whether  the  case  Is  such  aa 
to  warrant  such  a  reference;  and  this  be  may 
determine  either  from  an  inspection  of  the 
pleadings,  or  from  affidavits  shbmltted,  as  to 
tbe  nature  of  the  case,  and  the  necessity  for 
a  long  account,  and  whether  the  inveatlga- 
tlon  will  require  tbe  decision  of  difficult  ques- 
tions of  law.' "  In  ttie  case  of  Ferguson  r. 
Harrison,  34  8.  O.  160,  18  &  B.  S82,  It  waa 
decided  that  even  in  an  equity  case  the  drcnit 
Judge  has  no  power,  without  the  consent  of 
the  parties,  to  refer  the  issues  to  a  master 
for  trial  unless  the  case  falls  under  subdlvi- 
sions  1  or  2  or  3  of  section  293  of  tbe  Code. 
Let  us  see  if  the  pleadings  show  that  the  case 
fails  under  either  of  said  subdlTlsions.  The 
complaint  among  others,  contains  tbe  foUoir- 
ing  allegations:  "(1)  That  on  the  lltta  day 
of  June,  1897,  one  M.  B.  McCarter  was  in- 
debted to  the  plaintiff  in  the  sum  of  $3,56e.lS, 
for  value  received,  and,  to  secure  the  pay- 
ment of  the  same,  conveyed  by  way  of  deed 
to  this  plaintiff  83S  acres  of  land  in  tlie 
county  and  state  aforesaid,  and  1  acre  in  tbe 
city  df  Greenville,  more  particulariy  described 
in  tbe  said  deed  as  follows:  *  *  *  (^ 
That  at  tbe  same  time,  and  as  a  part  and 
parcel  of  the  same  transaction,  the  plaintiff 
and  the  said  M.  E.  McOorter  entered  into 
written  agreement  a  copy  of  which  is  as  fol- 
lows: '•  •  •  Now,  know  all  men  by  these 
presents  that  Oie  conditions  and  terms  of  said 
conveyance,  and  the  stipulations  with  refer- 
ence thereto,  are  as  follows:  First  Tbe  said 
M.  E.  McCarter  hereby  obligates  himself,  his 
heirs  and  assigns,  executors  and  adminis- 
trators, to  pay  to  said  J.  Lee  Oreen,  rix 
months  from  the  date  of  these  presents,  die 
aforesaid  sum,  with  Interest  thereon  from 
date  at  eight  per  cent  per  annum,  payable 
annually,  together  with  fifteen  per  cent  at- 
torney's fee  thereon  in  case  the  said  debt  la 
not  paid  at  maturity,  and  is  collected  by  law 
or  through  an  attorney.  Second.  Tlie  said  J, 
Lee  Green  on  his  part  hereby  obligates  Mm- 
self,  upon  the  payment  of  tbe  aforesaid  debt 
according  to  the  termi  and  conditions  set 
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forth,  to  reoMiTejr  nld  iwemlsea  onto  the  laid 
M.  B.  McOarter  or  his  wder.  Third.  It  is 
■greed  by  the  parties  hereto  that,  In  case  the 
said  debt  Is  not  paid  as  herein  set  forth,  then 
the  said  deed  is  to  have  the  same  force  and 
effect  as  a  mortgage  to  secure  the  payment 
of  said  debt  interest,  costs,  and  expenses.' 
•  •  •  flS)  That  plaintiff  Is  now  the  legal 
owner  and  holder  of  said  papers,  and  that 
no  part  of  the  said  debt  has  been  paid,  ex- 
cept such  amonnts  as  are  hereinafter  men- 
tioned, and  there  is  dne  and  owing  the  plain- 
tiff on  account  thereof  the  sum  of  $3,559.16, 
with  Interest  thereon  from  the  11th  day  of 
June,  1897,  at  eight  per  cent  per  annum,  pay- 
able annually,  together  with  fifteen  per  cent 
attorney's  fees,  less  the  following  credits: 
fl46,  June  11,  1898;  $590.38,  January  23, 
1899.  •  •  •  (7)  That  on  the  25th  day  of 
February,  1901,  the  defendant  James  O.  Mc- 
Carter  was  appointed  administrator  of  the  es- 
tate of  the  said  M.  E.  McCarter  by  the  pro- 
bate court  of  said  county  and  state,  and  he 
entered  upon  the  discharge  of  his  duties  as 
aach,  and  is  now  acting  In  that  capacity; 
that  he  has  received  several  hundred  dollars 
(BO  this  plaintiff  is  Informed  and  believes), 
belonging  to  the  said  estate."  The  complaint 
also  contains  a  second  cause  of  Action,  in 
which  the  facts  are  as  complicated  as  those 
aet  forth  in  the  first  cause  of  action.  The 
defendants  answered  the  complaint  denying 
all  the  foregoing  allegations,  except  that 
James  C.  McCarter  was  duly  appointed  the 
administrator  of  the  estate  of  M.  E.  McCar- 
ter, deceased.  The  answer  also  alleged  that 
Annie  McOarter  Is  the  widow  of  the  said  M. 
K  McOarter,  and  was  his  lawful  wife  pre- 
Tlons  to  and  at  the  time  of  the  alleged  aliena- 
tion of  the  premises  described  in  the  com- 
plaint; also  that  it  appears  upon  the  face  of 
the  complaint  that  even  if  all  the  allegations 
tbereof  were  true,  the  action  cannot  now  be 
maintained,  and  should  be  dismissed.  The 
pleadings  show  that  the  investigation  will 
not  require  the  decision  of  dIfiScult  questions 
of  law,  and  that  the  taking  of  an  account 
might  well  be  considered  necessary  for  the 
information  of  the  court  The  case  therefore 
falls  under  subdivision  2  of  the  foregoing 
section.    This  exception  is  overruled. 

The  fourth  exception  is  as  follows:  "(4) 
That  his  honor  erred  in  holding  that  the  action 
ean  be  maintained  against  the  administrator 
of  M.  E!.  McCarter  within  a  year  after  his 
appointment"  The  circuit  judge  stated  the 
following  reastms  for  refusing  to  sustain  his 
objection:  "1  had  some  trouble  vrtth  the 
third  point;  that  is,  that  the  action  was  com- 
menced less  than  one  year  from  the  granting 
of  letters  of  administration.  Section  2322, 
Ber.  St  1898,  forbids  that  an  action  be  com- 
menced against  an  administrator  for  the 
debts  dne  by  the  Intestate  until  twelve 
months  after  grant  of  administration.  This 
section  refers,  as  I  understand  It  to  money 
actions  against  the  administrator,  Including 
applications  for  Judgment  for  deficiencies  In 


foreclosure  anita.  An  examlnatlcm  of  the 
complaint  in  this  action  shows  that  no  Judg- 
ment la  asked  against  the  administrator. 
The  prayer  la  merely  that  the  land  be  sold, 
and  the  proceeds  applied  to  the  debts,  costs, 
and  expenses  of  the  action.  This  of  itself. 
It  seems  to  me,  should  take  the  case  out  of 
section  2322,  above  referred  to;  but  any 
doubt  on  the  particular  point  It  seems  to  me, 
is  removed  by  the  act  of  1900  (Acts  1900, 
p.  349),  which  provides  that  in  e.n  action  of 
this  kind  the  administrator  Is  a  proper  party, 
but  not  a  necessary  party;  and,  whilst  the 
administrator  has  been  made  a  party  in  this 
action,  it  was  not  necessary  to  make  him  a 
party,  and,  besides,  no  Judgment  is  asked 
against  blm.  So  I  am  satisfied  that  the  third 
point  urged  against  the  motion  should  be 
overruled."  These  reasons,  and  the  cases  of 
Peoples  V.  MIms,  42  S.  E.  155,  and  Glenn  v. 
Oerald,  Id.,  in  which  the  opinions  have  Just 
been  filed,  show  conclusively  that  the  objec- 
tion was  properly  overruled.  This  exception 
Is  overruled. 

The  fifth  exception  Is  as  follows:  '^ 
That  even  if  it  were  a  cause  that  could  be 
lawfully  referred  at  all  to  the  master,  his 
honor  erred  in  referring  all  the  issues  of  law 
and  fact"  This  exception  Is  disposed  of  by 
what  was  said  In  considering  the  third  ex- 
ception, and  is  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  coturt  be  afOrmed. 


(64  S.  C.  3U) 
FOWLER  V.   HARBISON. 
(Supreme  Court  of  South  Carolina.    June  25, 
1902.) 

AFPBAL  —  BXCBPTIONS  —  SUFMCIENOT  —  OB- 
JECTION TO  INSTRUCTIONS— PRKPOK- 
DBRANCE!  OF  BVIDENCE:. 

1.  Exception  allegiug  error  in  refusing  mo- 
tion for  new  tiial  "on  the  eronnds  set  toiOi 
in  motion,  and  given  above,     is  iusufQcient. 

2.  Au  objection  that  a  charge  is  vague,  in- 
definite, aud  calculated  to  leave  the  jury  in 
doubt,  should  not  be  considered,  where  the 
court's  attention  was  not  called  to  such  fact. 

3.  Where,  in  an  action  on  a  contract,  plain- 
tiff claims  that  it  was  for  one  amount  and 
defendant  for  another,  an  instruction  that 
plaintiff  must  establish  his  claim  by  a  pre- 
ponderance of  evidence,  aud  also  that  defend- 
ant must  do  the  same,  is  proper. 

Appeal  from  common  pleas  circuit  court  of 
Anderson  county;   Klugh,  Judge. 

Action  by  J.  S.  Fowler,  trustee  for  Annie 
H.  Cunningham,  against  G.  W.  Harrison. 
Judgment  for'  plaintiff.  Defendant  appeals. 
Afiirmed. 

The  trial  Judge  instructed  the  Jury  as  fol- 
lows: 

"This  case  presents  questions  of  fact  for 
yon  to  determine.  As  you  are  aware,  where 
a  person  has  lien  for  rent  or  supplies  on  a 
crop,  under  certain  coi^dltions,  the  holder  of 
the  lien  may  seize  the  crop  over  which  the 
lien  exists;  and  the  law  provides  that  he 
can  make  out  a  statement  as  to  the  amount 
dne,  and  the  clerk  of  the  court  makes  out  a 
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warrant,  and  the  sheriff  seizes  the  crop,  and 
then  the  lienor  may  give  notice  to  the  sheriff 
that  the  amount  claimed  la  not  Justly  dne, 
and  the  sheriff  holds  the  proceeds  until  the 
question  Is  determined  by  the  Jury  In  the 
court  of  common  pleas.  The  plaintiff  here 
has  instituted  a  proceeding  of  that  kind  In 
this  case.  The  warrant  was  issued,  and  the 
sheriff  seized  the  goods,  and  the  lienor  gave 
notice  that  the  amount  was  not  due.  Yon 
will  determine  whether  that  amount  was  due 
or  not,  and.  In  determining  that  question,  you 
will  consider  the  question  as  between  J.  S. 
Fowler  and  Q.  W.  Harrison.  Now,  it  a  per- 
son employs  or  empowers  an  agent  to  trans- 
act the  whole  business,  the  agent  then  has 
authority  to  do  whatever  is  involved  In  the 
scope  of  his  agency.  If  It  is  to  make  a  con- 
tract and  carry  out  a  contract,  and  he  Is  al- 
lowed by  the  principal  from  year  to  year 
to  make  the  contracts  and  generally  carry 
out  the  business,  and  act  Just  as  the  principal 
would  act,  then  whatever  be  does  is  binding 
upon  the  principal,— whatever  he  does  within 
the  scope  of  his  authority.  Now,  in  this  case 
you  will  have  to  determine  it  there  was  an 
agent  acting  for  Fowler;  and,  If  -so,  did  he 
have  the  authority  to  make  the  contract  and 
change  the  contract?  And  if  be  did  make  a 
modification  of  the  contract,  that  modification 
would  be  binding  on  his  principal.  Now,  the 
defendant  claims  that  the  amount  he  claims 
here  was  not  Justly  due,  because  principal 
(Fowler),  through  his  agent,  bad  made  a 
change  In  the  contract  which  reduced  the 
amount  of  rent  that  the  defendant,  Harrison, 
was  to  pay.  If  you  conclude  that  there  was 
a  reduction,  then  you  will  allow  for  said  re- 
duction, and  you  will  find  a  verdict  for  the 
defendant,  if  it  amounts  to  as  much  as  plain- 
tiff claims.  But  If  you  find  that  there  was 
an  amount  due,  then,  after  the  reduction,  you 
will  find  for  the  plaintiff;  and,  if  you  conclude 
that  there  has  been  no  change  in  the  con- 
tract, you  will  find  for  the  plaintiff  the  amount 
claimed.  It  is  a  question  of  fact,  whether 
you  find  that  there  is  an  amount  due  or  not; 
and,  if  you  conclude  that  the  plaintiff  is  en- 
titled to  the  whole  due,  you  will  find  for  the 
plaintiff,  giving  him  tbe  value  of  741  pounds 
of  lint  cotton,— I  believe  it  is,— at  whatever 
figures  you  conclude  that  It  Is  worth.  If  you 
conclude  that  he  is  entitled  to  recover  less 
than  tbe  whole  of  it  you  will  say  how  much 
he  is  entitled  to;  and,  if  you  do  not  think  he 
is  entitled  to  anything,  you  .will  find  your 
verdict  for  the  defendant  The  plaintiff  must 
prove  his  case  by  the  preponderance  of  the 
evidence,— that  Is,  the  greater  weight  of  the 
evidence;  and,  if  the  defendant  says  that  the 
amount  was  not  Justly  due,  he  must  prove 
his  side,  also,  by  the  preponderance  of  the 
evidence." 

B.   F.    Martin,   for   appellant    Tribble   ft 
Prince,  for  appellee. 

POPE.  J.     Under  tbe  law  of  tbia  stata 
regulating  attachment  of  crops  to  pay  rent 


dnring  the  year  1900,  tbe  plaintiff  caused  tJi* 
crop  of  the  defendant  for  rent  dnring  the 
year  1900  to  be  attached  to  pay  said  rent, 
amounting  to  $135.19.  Upon  the  defendant 
denying  that  such  amount  was  due,  the  mat- 
ter came  before  the  court  of  common  pleas 
for  Anderson  county  Ist  July,  1901,  for  trial 
before  his  honor  Judge  Klugh  and  a  Jury. 
Verdict  was  rendered  in  favor  of  the  plains 
tiff  for  $101.69.  After  entry'  of  Judgment; 
the  defendant  has  appealed  therefrom  to  this 
court  on  tbe  following  grounds,  which  were 
pressed,  vLs.: 

"(1)  Because  his  honor  erred  in  not  grant- 
ing defendant's  motion  for  a  new  trial  on 
tbe  grounds  set  forth  in  said  motion,  and 
given  above."  "On  the  grounds  set  forth  in  . 
said  motion,'  and  given  above,"  is  the  Ian- 
guage  of  appellant  in  setting  forth  his  ex- 
ception to  the  chrcult  Judge's  refusal  to  grant 
a  new  trial.  We  have  time  and  time  again 
pointed  out  to  appellants  that  an  exception 
must  contain  In  its  own  statement  exactly 
what  is  relied  upon  as  erroneous,  and  In  no 
instance  must  the  appellant  rely  upon  state- 
ments elsewhere  appearing  in  the  "case." 
We  do  not  know  any  better  method  to  ap- 
prise appellants  of  the  rule  of  court  on  this 
subject  than  to  enforce  it  Bespondent  In- 
vokes the  application  of  tbe  rule  of  court 
on  this  subject  We  must  therefore  decline 
to  consider  this  exception  in  its  faulty  state- 
ment But  to  relieve  appellant  we  will  say 
that  for  our  own  purposes  we  did  look  into 
the  "case,"  and  find  the  grounds  made  for  a 
new  trial  to  be  groundless.  This  Is  not  a 
decision,  however,  on  such  grounds  for  new 
trial.    This  exception  is  overruled. 

We  will  next  pass  upon  the  third  g^und 
of  exception,  which  is  as  follows:  "(3)  Be- 
cause his  honor  erred  in  charging  the  Jury: 
The  plahitiff  must  prove  his  case  by  tiw 
preponderance  of  the  evidence;  and,  it  the 
defendant  says  that  the  amount  was  not 
Justly  due,  he  must  prove  his  side,  also,  by 
the  preponderance  of  tbe  evidence.'  This 
charge  lays  upon  the  defendant  the  burden 
of  proving  a  negative,  whereas  the  burden 
of  proving  the  correlative  affirmative  Is  up- 
on the  plaintiff.  Or  at  best  the  charge,  as 
a  whole,  is  vague  and  indefinite  on  this  point 
and  leaves  the  Jury  uncertain  or  under  a 
wrong  tanpression  as  to  how  they  should  de- 
cide in  the  event  of  its  being  doubtful  as  to 
where  lies  tbe  preponderance  of  tbe  evi- 
dence." If  the  charge  was  "vague  and  In- 
definite," and  was  calculated  to  "leave  the 
Jury  uncertain"  or  "under  a  wrong  impres- 
sion as  to  how  they  should  decide  in  the 
event  of  its  being  doubtful  as  to  where  lies 
the  preponderance  of  the  evidence,"  it  seems 
to  us  that  appellant's  counsel  should  have 
Intervened  and  called  the  Judge's  attention  to 
the  matter.  This  is  the  better  practice.  Bv- 
ery  circuit  Judge  desires  by  his  charge  to 
be  helpful  to  tbe  Jury  In  reaching  a  right 
conclusion.  A  circuit  Judge  never  takes  sides 
with  a  party  before  him  when  be  comes  to 
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charge  a  Jury,  or,  indeed,  at  any  stage  of 
the  trial.  Lawyers  are  officers  of  the  conrt, 
and  should  aid  the  court  by  suggestions.  It 
is  true,  these  suggestions  aye  usually  em- 
bodied In  requests  to  charge,  but  not  always, 
Dor  necessarily  so.  But  we  will  not  make 
our  response  to  this  exception  upon  this  state- 
ment of  a  lawyer's  duty. 

We  have  examined  the  enUre  charge,  and 
from  that  examination  we  are  convinced  the 
]nry  could  not  have  been  misled  by  the 
words  of  the  Judge  complained  of.  The  tes- 
timony of  the  plaintiff  and  that  of  the  de- 
fendant were  diametrically  opposed  to  each 
other  as  to  the  contract  or  tease  of  the  lands 
In  question.  The  plaintifl,  on  the  one  hand, 
contended  for  a  yearly  rent,  to  wit,  2,400 
pounds  of  lint  cotton  and  a  certain  number 
of  bushels  of  com,  while  the  defendant's  wit- 
nesses attempted  to  show  that  a  different 
agreement  entirely  as  to  the  rent  for  the 
year  1900  was  agreed  upon  between  plalo- 
tUTa  agent  and  the  agent  of  the  defendant 
Now,  it  Is  very  clear  that,  before  plaintiff's 
contention  conid  be  accepted,  the  Jury  were 
obliged  to  be  governed  by  the  preponderance 
of  the  testimony  leading  them  to  adopt  platn- 
tUTs  Bidfc  If,  however,  the  Jury  should  not 
be  satisfied  to  adopt  plaintiff's  view  of  the 
rent,  by  reason  of  the  f6rce  and  effect  of 
defendant's  testimony  as  to  a  different  con- 
tract, then  the  circuit  Judge  meant  that,  if 
the  Jury  accepted  the  new  contract  for  rent 
as  set  up  by  defendant,  they  (the  Jury)  must 
have  their  minds  to  accept  this  conclusion 
by  a  preponderance  of  the  testimony.  A 
charge  of  the  presiding  Judge  must  always 
be  construed  as  applicable  to  the  Issues  on 
trial  before  him  in  a  particular  case.  When, 
therefore,  the  circuit  Judge's  charge  is  thus 
viewed,  it  Is  very  evident  that  no  Injury  re- 
sulted to  defendant  from  his  language  ex- 
cepted to.  The  Judge's  charge  will  be  re- 
ported. This  ground  of  appeal  is  also  over- 
rated. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  clrcnlt  court  be  affirmed. 

OABY  and  JONES,  JJ.,  concur  In  the  re- 
ralt 


rs4  s.  C.  tU) 

CARTER  V.  CHARLESTON  &  W.  O.   BY. 
CO. 

(Supreme  Court  of  Sonth  Carolina.    June  26, 
1902.) 

RAIUtOAOB-INJtmT   TO   TRBSPASSBIIt-OARB 

RSQUIRKD— EVIDBNCB. 

1.  There  was  evidence  that  plaintiff  went  on 
a  passenger  train  standing  at  a  crossing  for  the 
porpose  of  buying  oranges  from  the  fruit  ven- 
der thereon,  and  after  the  train  started  he 
Jumped  from  it  and  broke  bis  leg.  Held,  that 
allegations  in  the  complaint  that  defendant  fail- 
ed to  give  the  statntory  signals  before  starting 
the  train  ware  properly  stricken  oat,  as  defend- 
ant owed  plaintiff  no  snch  duty. 

2.  In  an  action  by  a  trespasser  for  injariea 
received  in  jamping  from  a  moving  train,  evi- 
dence as  to  whether  the  accident  would  have 
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happened  It  the  train  had  remained   standing 
at  the  station  the  nsoal  time  is  inadmissiblei 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Benet,  Judge. 

Action  by  Daniel  Carter  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  of  nonsuit,  and  plain- 
tiff appeals.    Affirmed. 

R.  A.  Ellis  and  Davis  &  Best,  for  appel- 
lant.   Laura  T.  Izlar,  for  appellee. 

POPE,  J.  Plaintiff  sues  to  recover  $B,000 
damages  received  by  him,  caused  by  the  al- 
leged negligence  of  the  defendant  His  com- 
plaint alleges  two  causes  of  action — one  for 
injuries  received  through  the  negligence  of 
defendant  In  starting  its  train  while  standing 
across  a  highway  at  Martins,  S.  C,  without 
giving  the  statutory  signals,  vis.,  by  sounding 
its  whistle  or  ringing  its  bell;  the  second 
cause  of  action  was  the  alleged  negligence  of 
defendant  In  starting  its  train  suddenly,  so 
that  plaintiff  was  prevented  fram  alighting 
from  the  train  in  safety,  having  his  left  leg 
fractured  above  the  knee  in  reaching  the 
ground  in  alighting  from  said  train.  Inas- 
much as  plaintiff  was  not  a  passenger  on  said 
defendant's  train,  nor  expecting  any  one  In 
whom  he  was  interested  to  arrive  or  depart 
on  or  from  the  defendant's  passenger  train, 
nor  was  he  waiting  to  cross  said  highway, 
but  was  merely  at  the  railroad  crossing  ex- 
pecting to  buy  some  oranges  from  the  news- 
boy and  fruit  agent  on  said  train,  the  cir- 
cuit Judge  held  that  the  defendant  railway 
company  owed  the  plaintiff  no  duty  com- 
pelling it  to  ring  its  bell  or  sound  its  whistle 
before  Its  train  should  start  from  its  stand- 
still across  the  highway;  and  as  he  was  not 
a  passenger  or  expecting  to  become  a  pas- 
senger on  said  train,  and,  further,  as  he  was 
not  expecting  any  one  to  disembark  from 
said  train  or  embark  on  said  'train,  his  causi 
of  action  relating  to  the  statutory  signals 
demanded  by  law  of  railroads  In  order  to 
avoid  collisions  at  or  on  a  railroad  crossing 
of  a  highway,  plaintiff's  first  cause  of  action, 
must  be  eliminated  from  the  complaint 
Plaintiff  then  proceeded  to  offer  testimony  as 
to  the  want  of  ordinary  care  of  the  defendant 
In  its  treatment  of  the  plaintiff.  The  testi- 
mony offered  by  plaintiff  tended  to  show  that 
plaintiff  entered  defendant's  train  to  purchase 
a  couple  of  oranges  from  the  fruit  vender  on 
the  train;  that  he  had  purchased  the  oranges, 
but  before  he  alighted  from  the  train  it  was 
started,  and  It  was  not  until  the  train  had 
gone  75  yards  that  the  plaintiff  Jumped  off, 
breaking  his  leg.  It  was  not  In  testimony 
that  the  fruit  agent  had  any  connection  with 
the  defendant;  that  the  defendant  owed  'any 
duty  to  the  plaintiff;  that  the  defendant  did 
any  act  or  uttered  any  word  by  which  the 
plaintiff  was  Induced  to  go  on  its  train  or 
Jumped  off  of  the  same.  JJnAer  these  cir- 
cumstances, the  circuit  Judge  granted  defend- 
ant's motion  for  a  nonsuit  as  soon  as  plaln- 


Digitized  by 


v^oogle 


182 


42  SOUTHBASTEUN  BSPORTBB. 


<&a 


tiff  completed  hla  testiinony.  After  entry  oC 
Judgment  tbereon,  tbe  plaintiff  appealed  npon 
the  following  grounds:  "(1)  Because  his 
H<HU>r  struck  out  of  the  first  cause  of  action 
of  tbe  complaint  the  following  material  al- 
legations: So  much  of  paragraph  6  as  alleges 
that  defendant  moved  Its  train,  'having  in 
violation  of  law  failed  to  give  the  signals 
required  by  law  before  starting  said  train,' 
—and  also  because  he  struck  out  the  whole 
of  paragraph  7  and  so  mnch  of  paragraph  8 
aa  alleged  that  said  train  did  not  stop  as  long 
as  required  by  law;  whereas  he  should  have 
retained  said  portions  of  the  complaint  as  a 
part  thereof  for  the  trial  of  this  cause.  (2) 
Because  1)18  Honor  ruled  that  the  complaint 
stated  that  plaintiff  'entered'  tbe  car  to  buy 
oranges,  whereas  he  should  have  held  that 
complaint  only  stated  that  plaintiff  got  on 
platform  for  purpose  stated.  (3)  Because  his 
Honor  ruled  that,  because  plaintiff  was  not 
a  passengo',  be  could  not,  'therefore,  claim 
any  benefit  allowed  by  the  statute  which  re- 
quires the  blowing  of  whistles  ot  ringing  of 
bells  when  approaching  a  crossing,  or  tbe  re- 
quirements of  the  statute  which  say  that 
signals  shall  be  given  when  tbe  train  Is  at 
a  standstill  within  a  himdred  rods  of  a  cross- 
ing'; but  should  have  held  that  the  public 
generally,  the  plaintiff  Included,  were  entitled 
to  the  benefits  and  protection  of  said  stat- 
utes. (4)  Because  his  Honor,  the  presiding 
Judge,  ruled  that  all  allegations  of  the  com- 
plaint which  stated  that  said  train  did  not 
stop  long  enough  for  passengers  to  get  off 
and  on,  as  the  statute  requires,  must  be 
stricken  out  on  the  g^ronnd  that  plaintiff  was 
not  a  passenger;  whereas  be  should  have 
held  that  the  public  have  the  right  to  expect 
that  railway  companies  will  obey  the  law 
referred  to  above  and  to  claim  the  benefit 
of  that  law,  in  so  far  aa  obedience  to  said 
law  would  have  Inured  to  plaintiff's  safety 
or  disobedience  thereto  would  have  resulted 
In  his  damage  and  injury.  (5)  Because  his 
Honor,  the  presiding  Judge,  ruled,  in  the  or- 
der of  nonsuit  herein,  that  there  was  no  evi- 
dence to  go  to  the  Jury;  whereas  he  should 
have  held  that  notwithstanding  that  his 
Honor  excluded  all  testimony  going  to  show 
the  failure  of  the  defendant  company's  agents 
and  servants  to  give  tbe  statutory  signals, 
and  excluded  all  testimony  going  to  show 
that  defendant  failed  to  stop  Its  train  on 
that  occasion  the  length  of  time  required  un- 
der  section  1G87  of  the  Bevised  Statutes  of 
1883,  yet  there  was  evidence  in  the  testimony 
of  the  plaintiff,  Daniel  Carter,  to  go  to  the 
Jury,  where  he  testified  as  a  cause  of  bis  in- 
Jury  that  defendant  company  did  not  stop 
Its  train  any  length  of  time,— meaning  the 
length  of  time  it  should  have  stopped,— and 
bla  Honor,  tbe  presiding  Judge,  under  the 
testimony,  should  have  refused  tbe  nonsuit, 
and  allowed  tbe  case  to  go  to  tbe  Jury.  (6) 
Plaintiff  excepts  to  bla  Honor,  the  presiding 
Judge's,  ruling  against  the  admissibility  of 
tba  following  question:    'On  account  of  your 


accident  and  your  forced  inattention  to  yonr 
business,  bow  did  your  farming  Interests  suf- 
fer 7*  whereas  he  should  have  held  that  said 
question  was  admissible.  (7)  Plaintiff  ex- 
cepts to  his  Honor,  tbe  presiding  Judge's, 
ruling  that  the  following  question  was  inad- 
missible: 'Will  you  state,  if  the  train  bad 
stopped  as  long  as  it  usually  did,  whether 
you  would  have  been  hurt?'  whereas  his 
Honor  should  have  ruled  the  same  legally 
admissible.  (8)  Plaintiff  excepts  to  that  por- 
tion of  his  Honor's  remarks,  in  granting  mo- 
tion for  nonsuit,  in  which  be  rules  that  'less 
than  a  minute  might  be  sufficient  time  to 
receive  and  let  off  passengars  at  a  particular 
station;'  whereas  be  should  have  held  that 
the  sufficiency  of  the  time  necessary  to  re- 
ceive and  let  off  passengers, '  according  to 
the  requirements  of  section  1687  of  the  Be- 
vised Statates  of  1893,  was  a  question  for 
the  Jury,  and  should  have  been  submitted  to 
them  under  the  testimony  on  that  point." 

As  to  the  first  exception,  we  will  say  that 
the  object  of  pleadings  is  that  issuable  facts 
should  alone  be  stated.  If,  at  any  time  be- 
fore trial,  a  motion  is  made  to  relieve  plead- 
ings of  redundant  or  unnecessary  allegations 
of  fact,  the  trial  Judge,  if  convinced  that 
such  objectionable  facts  are  stated  elthw  in 
the  complaint  or  answer,  should  order  tbe 
same  removed.  In  tbe  case  at  bar  It  was  ad- 
mitted that  the  plaintiff  was  not  at  or  near 
the  railroad  crossing  with  the  purpose  of 
crossing  from  one  side  of  the  railroad  to  the 
other  side,  and,  further,  that  he  was  not 
proposing  to  become  a  passenger  on  said  rail- 
road train;  hence  any  allegations  as  to  the 
statutory  signals  by  ringing  the  bell  or  sound- 
ing the  whistie,  and  also  any  time  that  such 
railroad  train  should  remain  at  the  station, 
were  not  and  could  not  be  made  Issuable 
facts.  This  being  so,  tbe  circuit  Judge  was 
guilty  of  no  error  In  his  ruling  as  complain- 
ed of  in  the  first  exception,  and  it  is  there- 
fore overruled.  The  second  exception,  refer- 
ring, as  it  does,  to  a  slight  mistake  by  the 
circuit  court  In  referring  to  the  fact  that  the 
plaintiff  entered  the  car  to  buy  oranges, 
whereas  plaintiff  only  got  on  the  platform  of 
the  car,  cannot  be  sustained.  If  error  at  all. 
It  was  a  mistake  in  favor  of  plaintiff,  and  is 
overruled.  The  third  exception.  We  have 
already  held  that  statutory  signals  were  In- 
tended to  protect  the  public  from  coIllslMis 
at  railroad  crossings,  and  have  no  reference 
to  bystanders  who  are  not  affected  injurious- 
ly by  the  failure  to  give  such  signals.  This 
exception  is  overruled.  The  fourth  exception. 
We  have  already  held  that  any  statutory  re- 
quirement as  to  the  length  of  a  stop  at  a 
station  referred  to  railroads  and  their  cus- 
toms. Overruled.  Exception  S.  We  have  al- 
ready passed  upon  tbe  matters  herein  referred 
to.  There  was  not  ev:en  an  effort  made  to 
connect  the  plaintiff  and  defendant  in  a  mat- 
ter of  business.  Besides,  the  plaintiff,  wttb- 
ent  any  request  at  order  therefor  from  the 
defendant,  Jumi)ed  from  tbe  train.    This  ex- 
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cqptkm  ii  eranled.  Bxception  6.  What 
matter  of  eoneern  conld  any  anawer  to  tba 
qontlon  propomided  aa  set  ont  In  tliia  ex- 
ception liare  to  the  case  In  hand?  If  tha 
defendant  owed  the  plalntUf  no  duty  except 
ordinary  care,  and  without  any  action  on 
defendants  part  the  plalntUF  Jumped  ftom 
the  train  of  hla  own  motion,  the  testimony 
was  properly  ruled  out  Bxception  7.  The 
question  propounded  as  set  out  In  this  excep- 
tion conld  not  have  brought  out  any  answ^ 
which  was  proper  In  this  case.  It  was  prop- 
erly oyoTuled.  Exception  &  Section  1687  of 
the  Revised  Statutes  of  the  year  1893,  wbldt 
to  in  these  words:  "Every  railroad  comiwny 
in  this  state  shall  cause  all  Its  trains  of  can 
tor  passengers  to  entirely  stop  upon  each  sr- 
rival  at  a  station  advertised  by  such  company 
as  a  station  for  receiving  passengers  upon 
such  trains  for  a  time  sufficient  to  receive 
and  let  off  pagsengers."  The  plaintiff  admits 
he  was  not  a  passenger  and  did  not  contem- 
plate becoming  one.  This  statutory  regula- 
tion was  for  the  benefit  of  passengers.  The 
genoal  public  had  no  concern  with  such 
stops  by  railroads  at  their  stations  unless  as 
passengerg  or  contemplating  becoming  gucb. 
There  was  no  mistake  made  by  the  circuit 
Judge  In  this  matter.  The  exception  Is  ova- 
ruled. 

It  Is'  the  Judgment  aC  this  court  that  the 
Judgment  of  the  dictiit  court  be^  and  la  bars- 
Dy,  affirmed. 


(«4  s.  c.  m.) 

I/OOOmS  V.  SOUTHEBN  BY. 

fihiprcme  Court  of  South  -Carolina.     Jane  2B, 

1802.) 

CARRIERS— ATTTHORITT  OF  CONDUCTORS— AB- 
RBST  OF  DISORDEIRL.T  PASSBNOSRS. 
1.  Where  a  passenger  on  a  train  has  acted 
fflaorderly  and  boisterous,  and,  after  being  put 
off,  threw  rocks  at  the  conductor  and  the  cars, 
the  conductor  has  the  right,  under  Gen.  St. 
i  1718,  giving  him  the  i>ower  of  a  constable,  to 
arrest  bun  without  a  warrant,  and  detain  him 
until  he  can  turn  him  over  to  the  proper  an- 
thoritie&  thongh  at  the  time  of  hlg  arrest  he 
waa  acting  in  an  orderly  manner. 

Ai>peal  from  common  pleas  cbrcnlt  court  of 
Anderson  county;    Townsend,  Judge. 

Action  by  James  Logging  against  the  South- 
ern Railway.  Judgment  for  idalntlff.  De- 
fendant appeals.    Reversed. 

T.  P.  Cothran,  for  appellant  B.  G.  Mc- 
Adams  and  Trlbble  &  Prince,  for  appellee. 

POPE,  J.  Briefly  stated,  tbe  axUm  instl- 
toted  by  tbe  plalntUT  sought  to  make  the  de- 
fendant responglble  in  $2,000  for  tbe  alleged 
unlawful  arregt  and  imprisonment  of  the 
plaintiff  on  the  10th  day  of  November,  1900, 
on  tbe  defendant's  paggenger  coaches,  while 
•neb  coaches  were  transporting  passengers 
for  hire  between  tbe  stations  on  said  railway 
■t  Seneca,  S.  0^  and  Richland,  S.  O.,  through 
ttie  conductor  at  said  train,  who  'Wantonly, 
wickedly,  and  witboat  Just  cause  assaulted 


plaintiff,  and  with  ftoroa  and  Intlmldatlcm  re- 
strained irialntiff  of  hla  liberty."  Tbe  answer 
of  the  defendant  Justified  the  conduct  of  Its 
conductor  In  arresting  the  plaintiff  whUe  tai 
ita  passenger  coachea,  alleging  that  the  plaln^ 
tiff,  "while  under  the  Influence  of  liquor,  be- 
haved In  a  most  outrageous  and  boisterous 
manner,  shouting  and  cursing  in  the  presaice 
of  ladles  and  other  passengers;  that  the  con- 
ductor approached  plaintiff  and  warned  him 
to  desist  but  he  cursed  and  shouted  all  the 
more,  when  the  ctmductor,  as  In  duty  bound, 
stopped  the  train  and  put  him  off."  The 
cause  came  on  for  trial  before  bis  honor 
Judge  Townsend  and  a  Jury  in  October,  1901. 
Tbe  verdict  was  for  plaintiff  for  tbe  sum  of 
1100.  After  Judgment  was  entered  up,  the 
defendant  appealed  on  the  following  grounds: 

"(1)  The  presiding  Judge  erred  In  cbargtaig 
the  Jury  as  follows:  'In  the  argument  thete 
was  something  said  about  rocks,— asgaulttng 
tbe  conductor.  If  you  were  to  find  that  the 
plaintiff  was  put  off  of  the  train  under  tbe 
charge  of  disorderly  conduct  and  he  aggault- 
ed  tbe  conductor  outside  of  his  train,  the  con- 
ductor did  not  have  the  common-law  power* 
to  arrest  him  outside  of  the  train;  and,  it 
the  conductor  went  back  In  his  train,  the  con- 
ductor would  not  have  tbe  right  to  arrest  him 
for  that  rock-tbrowing  out  there,  if  he  were 
quiet  and  peaceable;  but  If  be  went  back  in 
tbe  train,  and  tbe  conductor  had  a  reasonable 
apprehension  that  he  was  about  to  commit  a 
breach  of  the  peace  again,  then  he  would  have 
the  right  to  take  him  into  custody  and  detain 
him  until  he  could  turn  him  over  to  a  magis- 
trate or  the  proper  officer  of  the  law.'  The 
error  consisting  in  this:  Tbe  act  of  1888 
(22  St  at  Large,  p.  776)  gives  to  a  conductor 
on  board  hla  train  the  common-law  poweia 
of  a  constable  to  make  arrests.  By  the  com- 
mon law,  constables  had  authority  to  arrest 
without  a  warrant  those  who  were  engaged 
In  an  affray  or  a  breach  of  the  peace  com- 
mitted in  their  presence.  If,  therefore,  the 
plaintiff  assaulted  the  conductor,— the  former 
being  on  tbe  ground,  and  the  latter  on  tiM 
platform,  as  tbe  testimony  tended  to  show,— 
the  conductor  had  the  right  without  warrant, 
to  arrest  the  plaintiff,  either  while  the  latter 
was  on  tbe  ground,  or  after  he  boarded  tbe 
train,  whether  be  were  at  that  time  peaceable 
and  quiet  or  not 

"(2)  The  testimony  tended  to  sbow  that  the 
plaintiff  was  put  off  tbe  train  for  disorderly 
conduct  While  on  the  ground,  as  the  train 
moved  off,  he  threw  rocks  at  the  train,  and 
struck  tbe  conductor,  the  latter  standing  on 
tbe  platform.  The  train  waa  stopped  for  the 
purpose  of  apprehending  tbe  plaintiff.  The 
plaintiff  again  boarded  the  train,  and  waa  ar- 
rested by  the  conductor  while  seated  in  the 
car.  Under  these  cbcumstances,  the  conduct- 
or bad  the  right  without  warrant  to  arrest 
tbe  plaintiff;  and  tha  drcnlt  jodcv  ened  in 
charging  to  the  CMitiaiy. 

"(8)  The  presiding  Judge  cned  !■  refaataig 
tbe  defendanf a  fourth  taqoeat  to  charge^  as 
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follo^ra:  If  the  Jury  believe  from  the  ert- 
dence  that  the  plaintiff  commttted  an  aeaault 
upon  the  conductor,  or  that  he  Injured  a  rail- 
road car  In  the  condnctor's  presence,  the  lat- 
ter had  a  right  to  arrest  him  without  warrant' 
The  said  request  containing  a  sound  proposl^ 
tlon  of  law  applicable  to  the  case.  If  the  as- 
sault were  committed  upon  the  conductor.  It 
was  a  breach  of  the  peace  In  his  view;  If 
he  threw  rocka  at  and  Injured  the  car,  It  was 
also  a  breach  of  the  i>eace,  under  22  St  at 
Large,  p.  777,— for  either  of  which  the  con- 
ductor could  arrest  without  warrant 

"(4)  The  presiding  Judge  erred  in  the  fol- 
lowing: Defendant's  attorney  stated:  'I 
think  the  court  has  Indicated  that  he  [plain- 
tiff] could  not  be  arrested  for  throwing  rocks, 
—for  making  the  assault  upon  the  conductor.' 
The  court  replied:  'Yes,  sir;  I  charged  that 
He  would  have  to  have  a  warrant  to  arrest 
him  for  assault  if  he  got  back  on  the  train 
and  was  quiet  and  was  not  committing  a 
breach  of  the  peace,  or  was  not  about  to  com- 
mit a  breach  of  the  peace.'  The  error  being 
the  same  as  specified  in  exception  1. 

"(5)  The  presiding  Judge  erred  in  refusing 
the  defendant's  first  request  to  charge,  as 
follows:  'If  the  Jury  believe  from  the  evi- 
dence that  plaintiff  was  In  a  grossly  Intox- 
icated condition  ui)on  defendant's  train  on 
November  10,  1900,  and  conducted  himself  In 
a  disorderly  manner,  or  that  he  used  obscene 
or  profane  language,  accompanied  with  dis- 
orderly conduct  Bt  such  time  and  place.  In 
view  of  the  conductor  of  said  train,  the  latter 
had  the  right  without  warrant  to  arrest  him 
and  have  him  turned  over  to  a  magistrate 
or  other  proper  authorities  for  trial  as  soon 
as  practicable.'  Such  conduct  constituted  an 
offense  for  which,  under  the  drcumstancea, 
the  conductor  could  arrest  without  warrant 

"(6)  The  presiding  Judge  erred  In  not  char- 
ging the  defendant's  second  request  to  charge, 
which  was  as  follows:  *If  the  Jury  believe 
from  the  evidence  that  the  plaintiff  was  guilty 
of  disorderly  conduct  to  the  terror  of  passen- 
gers upon  defendant's  train,  on  November 
10,  1900,  the  conductor  of  said  train  had  the 
right  without  warrant  to  arrest  him  and 
have  him  turned  over  to  the  proper  authori- 
ties for  trial  as  soon  as  possible.'  Undo:  sec- 
tion 28  of  the  Criminal  Code,  such  conduct 
was  a  breach  of  the  i)eace,  for  which  the 
plaintiff  was  liable,  and  for  which  the  con- 
ductor had  the  authority  to  arrest  without 
warrant 

"(7)  The  presiding  Judge  erred  in  charging 
plaintiff's  tenth  request,  which  was  as  fol- 
lows: That  under  section  1718,  Gen.  St. 
conductors  are  authorized  to  eject  passengers 
who  shall  be  guilty  of  disorderly  conduct  or 
for  using  any  obscene  or  grossly  profane  lan- 
guage to  the  annoyance  of  passengers;  and 
If  the  Jury  find  from  the  evidence  that  the 
conductor  undertook  and  did  arrest  plaintiff 
and  deprive  him  of  his  liberty,  and  have  him 
Incarcerated,  without  warrant  the  defoidant 
company  is  liable  for  damages.'    Thus  with- 


drawing from  the  consideradoa  of  the  Jury 
the  right  of  the  conductor  to  arrest  the  plain- 
tiff without  warrant  for  a  breach  of  the  peace 
committed  in  his  view. 
.  "(8)  The  presiding  Judge  erred  In  modify- 
ing the  defendant's  fifth  request  to  charge, 
which  was  as  follows:  'If  the  Jury  beUeve 
from  the  evidence  that  the  conductor  right- 
fully expelled  the  plaintiff  from  the  train, 
and  that  he  willfully  returned  to  the  train, 
he  was  then  violating  the  law,  and  was  sub- 
ject to  arrest  without  a  warrant'  The  modi- 
fication was:  'I  charge  you  that  with  the 
addition  of  these  words:  "Provided  that  such 
violation  of  law  was  a  breach  of  the  peace, 
or  tended  to  a  breach  of  the  peace,  or  gave 
the  conductor,  at  the  time  the  arrest  was 
made,  reasonable  apprehension  that  the  peace 
was  about  to  be  broken." '  The  error  con- 
sisted in  this:  The  law  which  authorized 
the  conductor  to  eject  a  disorderly  passenger 
Implies  the  right  to  keep  him  off.  His  act 
In  willfully  boarding  the  train  again  after 
his  ejection,  as  matter  of  law,  is  a  breach 
of  the  peace,  subjecting  him  to  arrest  for  dis- 
orderly conduct. 

"(9)  The  presiding  Judge  erred  in  charging 
the  Jury  that  if,  after  his  ejection,  the  plain- 
tiff boarded  the  trato  again  without  permis- 
sion, he  could  not  be  arrested  without  a  war- 
rant if  he  was  at  that  time  quiet  itnd  well 
behaved,  for  the  reasons  stated  In  the  pre- 
ceding exception,  and  for  the  further  reason 
that  such  rule,  if  declared  to  be  the  law, 
would  neutrallEe  the  effect  of  the  statute  al- 
lowing the  conductor  to  eject  disorderly  pas- 
sengers." 

The  laws  of  this  commonwealth  subject 
railway  companies  to  a  high  degree  of  re- 
sponsibility in  the  protection  of  the  persons 
of  passengers.  This  responsibility  does  not 
cease  In  the  protection  of  the  persons  of  pas- 
sengers. It  extends  likewise  to  their  freedom 
from  blackguardism  from  other  passengers. 
Ruffians  are  not  to  be  allowed  on  the  trains 
to  use  blasphemous  and  disorderly  conduct  In 
the  presence  of  passengers.  This  being  true 
as  to  the  measure  of  the  responsibility  of 
railway  companies  to  their  passengers,  it  Is 
nothing  but  right  and  proper  to  expect  that 
the  legislature  of  this  state  will  clothe  rail- 
way companies  with  power  to  enforce  good 
behavior  In  their  trains.  An  examination  of 
our  statutory  laws  will  show  that  this  has 
been  done.  The  compilation  of  the  GlvU 
Statutes  by  Mr.  Townsend  states  the  law 
thus,  in  sections  2173  and  2174: 

"Sec.  2173.  Conductors  of  railroad  trains 
and  station  or  depot  agents  are  hereby  de- 
clared to  be  conservators  of  the  peace,  and 
they  and  each  of  them  shall  have  the  com- 
mon law  power  of  constables  to  make  arrests, 
except  that  the  conductors  shall  only  have  suck 
power  on  board  of  their  respective  trains  and 
the  agents  at  their  respective  places  of  busi- 
ness; and  said  conductors  and  agents  may 
cause  any  person  or  persons  so  arrested  by 
them  t*  be  detained   and  delivered  to  the 
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proper  antboritlefl  for  trial  aa  soon  as  prac- 
ticable 

"Sec  2174.  When  any  passenger  shall  be 
goilty  of  disorderly  conduct,  or  use  any  ob- 
scene or  grossly  profane  language,  to  the 
annoyance  and  vexation  of  passengers,  or  play 
any  game  of  cards  or  other  game  of  chance 
for  money  or  other  valuable  thing  upon  any 
railroad  train,  the  conductor  of  such  train 
Is  hereby  authorized  to  stop  his  tralu  at  any 
place  where  such  offense  has  been  committed 
and  eject  such  passenger  from  the  train,  using 
only  sucb  force  as  may  be  necessary  to  ac- 
complish snch  removal,  and  may  command 
the  assistance  of  the  employees  of  the  rail- 
road company  or  any  of  the  passengers  to  as- 
sist in  sucb  removal."    . 

The  act  of  1S98  (22  St.  at  Large,  p.  TTZ) 
also  provides:  "Whoever  willfully  discharges 
any  Icind  of  firearms  or  throws  any  kind  of 
mis.sile  at  or  into  the  engine  or  any  car  of 
a  train,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than,"  etc.  The  circuit 
judge  in  his  charge  recognized  the  foregoing 
statutes  of  the  state,  but  it  is  suggested  by 
the  appellant  that  be  narrowed  the  provisions 
of  the  law  when  he  required  that  the  plain- 
tiff, after  being  guilty  of  cursing  and  other 
disorderly  conduct  on  the  train,  and  was 
ejected  by  the  conductor  therefor  from  the 
train,  and  while  the  ejected  passeng»  was  on 
the  ground,  and  while  the  conductor  was  on 
the  platform  of  the  car,  struclc  the  conductor 
by  throwing  a  rock  against  him,  and  also 
rocked  the  train  itself,  could  not  be  arrested 
therefor  by  the  conductor  without  a  warrant 
for  his  arrest.  We  cannot  agree  with  the  cir- 
cuit judge.  The  plaintiff  was  not  arrested  un- 
til after,  as  a  trespasser,  he  reappeared  upon 
the  train  after  his  ejection  therefrom  by  the 
conductor.  The  plahitiff  was  in  flagrant  vio- 
lation of  the  law  from  the  beginning  of  his 
conduct  in  the  passenger  coach  until  his  ar- 
rest. He  resisted  his  ejection  from  the  car. 
He  threw  rocks  at  the  conductor  and  at  the 
passenger  coach.  He  re-entered  the  car  after 
bis  ejection  by  the  conductor.  There  was  no 
moment  of  all  that  time  that  he  was  not 
liable  under  the  law  to  being  arrested,  with- 
out a  warrant,  by  the  conductor.  Why,  If  a 
bystander  were  to  throw  roclcs  against  a  pas- 
■enger  coach  In  the  presence  of  the  conductor, 
under  the  law,  such  bystander  could  be  ar- 
rested by  the  conductor  without  a  warrant. 
By  the  terms  of  the  act  of  1898,  which  has 
become  sections  2173  and  2174  of  our  Civil 
Statutes,  the  conductor  is  clothed  wltb  all  the 
powers  of  constables  imder  the  ccimmon  law 
to  make  arrests.  That  power  under  the  com- 
mon law  to  make  arrests  has  received  judicial 
construction  In  our  courts,  when  it  has  been 
held  as  follows:  "From  time  immemorial, 
constables  and  watchmen  had  authority,  with- 
out warrant,  to  arrest  those  whom  they  saw 
engaged  in  an  affray  or  breach  of  the  peace, 
and  to  detain  them  until  they  should  find 
proper  securities."    City  Council   v.   Payne, 


2  Kott  &  McC.  475,  approved  i>  State  t.  Bow- 
ai,  17  S.  C.  5S;  State  v.  Sims,  16  S.  C.  486. 
The  law  is  above  ui  aO.  We  nistaln  this 
first  exception. 

Aa  to  the  aecoad  exception,  we  may  re- 
mark that  it  is  controlled  by  our  observations 
on  the  first  exception,  and  it  is  sustained. 

The  third  exception  is  governed  by  our  pre- 
vious rulings,  and  is  sustained. 

The  fourth  exception  is  likewise  sustained, 
for  the  same  reasons. 

The  circuit  judge  erred  ia  not  sustaining,  as 
sound  law,  the  first  request  of  defendant,  as 
set  ont  in  the  fifth  exception.  No  warrant 
was  necessary  to  enable  a  conductor  to  arrest 
a  person  who  was  guilty  of  such  conduct  as  is 
pohited  out  in  tbe  request  It  is  governed  by 
sections  2173  and  2174  of  aor  atatutes.  The 
fifth  exception  la  anstained. 

We  also  siiBtain  exception  &  Very  clear- 
ly, the  law  justifies  an  arrest  without  warrant 
in  the  case  suggested  in  the  exception. 

Exception  7  is  wdl  founded.  It  was  error 
for  the  circuit  Judge  to  charge  the  plaintiffs 
tenth  request.  The  laws  of  our  state,  as  we 
have  already  shown,  authorize  a  conductor  to 
eject  a  passenger  who  Is  guilty  of  the  bad 
act  indicated.  There  was  no  arrest  made  for 
■neb  conduct  The  plaintiff  was  arrested  (or 
a  breach  of  the  peace  la  tbe  presence  of  tbe 
conductor.  The  charge  aliould  not  have  been 
made  in  tbe  form  it  was. 

As  to  the  eighth  exception  and  the  ninth 
exception,  we  will  consider  them  together. 
We  cannot  see  how,  after  a  breach  of  the  law 
In  the  presence  of  a  peace  ofiicer  has  been 
committed,  the  suddoi  return  to  good  behav- 
ior by  a  passenger  should  deprive  the  conduct- 
or, who  is  acting  as  a  constable  under  the 
common  law,  of  the  right  to  arrest  without  a 
warrant  It  la  the  offense  that  will  be  pui>- 
ished.  Proof  that  after  a  man  has  already 
completed  the  commission  of  an  offense,  he 
suddenly  returns  to  good  behavior,  is  at  best 
only  a  mitigation  of  the  offense.  These  ex- 
ceptlona  are  sustained. 

It  la  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  action  be  recommitted  to  that  court  for  a. 
new  trial. 

JOMB8,  In  eoncmrs  In  tbe  reantt. 


(«  S.  C.  3») 

WILLIFOHO  ▼.   iETNA  LIFE  INS.   CO. 

(Supreme  Conrt  of  South  OaroUna.     June  2S, 
1902.) 

UFB  INSUKANCB— ACTION  ON  POLICT— I8SUB8 

-CANCBtLATION  FOR  INTEMPSB- 

ANCB-STIDBNCB. 

1.  A  Hfe  insurance  policy  contained  a  pro- 
vision anthorizing  its  csDcellatiou  if  the  in- 
sured became  so  far  intemperate  as  to  impair 
his  health  or  induce  delirium  tremens.  In  an 
action  on  the  policy  the  answer  alleged  that 
after  Its  issne  the  insared  became  very  intem- 
perate,—to  snch  an  extent  as  to  impair  his 
health,— and  that  defendant  on  knowledge  of 
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th«  teoL  «xereiaed  ha  right  and  cauceled  the 
pplicjr  during  the  lifetime  of  the  insured. 
Held  to  raise  the  issue  whether  at  the  date  the 
insurance  company  attempted  to  cancel  the  pol- 
icy the  insured  was  so  intemperate  as  to  in- 
jure his  health. 

2.  In  au  action  on  a  life  insurance  policy, 
where  defendant  answers  that  it  canceled  the 
policy,  under  its  conditions,  because  the  health 
of  Insured  was  impaired  by  the  use  of  intoxi- 
cating liquors,  an  instruction  that  the  issue 
was  whether  the  health  of  the  insured  was  so 
Impaired  at  the  time  of  the  cancellation,  by 
intemperance,  as  to  justify  the  company  in 
canceling  the  policy,  and  that,  if  such  was  the 
fact,  it  would  nave  the  right  to  cancel  the  pol- 
icy, but,  if  his  intemperance  did  not  impair 
his  health,  it  wbs  improperly  canceled,  was 
proper. 

Appeal  from  common  pleas  clrcnlt  court  of 
Fairfield  county;   Gary,  Judge. 

Action  by  Addie  J.  Wllllford  against  the 
.Sitna  Lilfe  Insurance  Company.  Judgment 
for  plalntifF,  and  defendant  appeals.  Af- 
firmed. 

Moore  &  Thompson  and  Jas.  W.  Hanahan, 
for  appellant  Bagsdale  &  Ragsdale  and  J. 
B.  McDonald,  for  appellee. 

POFB,  J.  In  1894  the  husband  of  plain- 
tiff procTu-ed  the  defendant  to  issue  bim  a 
policy  of  Insurance  on  his  life  for  the  benefit 
of  the  plaintiff.  The  annual  premium  was 
157.68,  and  on  the  29th  day  of  September, 
1894,  the  first  annual  premium  was  paid,  and 
for  each  successive  year  until  the  29tta  day 
of  Septonber,  1899,  this  annual  premium  was 
paid  to  and  received  by  defendant;  bat  on 
the  80th  day  of  September,  1899,  the  defend- 
ant returned  the  annual  premium  of  $67.68 
to  the  husband  of  plaintiff,  alleging  that  the 
defendant  Insnrance  company,  In  the  exer- 
cise of  Its  right  under  the  policy  issued  to 
the  husband.  Quay  D.  Wllliford.  would  and 
did  cancel  said  policy,  because  he  bad  be- 
come intemperate  In  the  use  of  Intoxicating 
liqnors,  to  snch  an  extent  as  to  Impair  the 
health  of  said  Quay  D.  Wllllford.  The  said 
Quay  D.  Wllliford  denied  the  defendant's 
right  to  cancel  said  policy  for  such  alleged 
cause.  The  said  Quay  D.  Wllllford  died  on 
the  4th  day  of  October,  1900.  The  plaintiff, 
as  the  beneficiary  of  said  policy,  made  proof 
of  the  husband's  death,  and  demanded  pay- 
ment of  the  policy.  This  was  denied.  So 
in  January,  1901,  the  plaintiff  brought  her 
action  on  the  policy  in  qnestlon.  The  an- 
swer of  the  defendant  set  up  four  defenses: 
First  The  defendant  denied  all  the  allega- 
tions of  the  complaint  except  that  the  plain- 
tiff was  the  wife  ,of  Quay  D.  Wllllford,  and 
as  such  had  an  Insurable  Interest  in  his  Ufe. 
Second.  That  the  policy  Issued  to  Quay  D. 
Wllllford  contained  a  condition  whereby  it 
might,  for  certain  causes,  be  canceled  in  his 
lifetime;  that,  if  the  Insured  "shall  become 
so  far  intemperate  as  to  Impair  his  health  or 
to  induce  delirium  tremens,"  then  the  policy 
shall  become  void,  and  that  after  defendant 
had  Issued  the  policy,  during  the  lifetime  of 
said  Quay  D.  Wllllford,  b«  became  very  In- 


temperate In  the  nse  of  intoodcatlng  liquors,— 
to  such  an  extent  as  to  impair  the  health  of 
the  Insured;  and  that  as  soon  as  the  fact 
became  known  to  the  defendant  to  wit  some 
time  in  the  year  1899,  the  defendant  exer- 
cised the  right  It  had  reserved  to  Itself  in 
said  policy  of  canceling  said  policy  during 
the  lifetime  of  the  said  Quay  D.  Wllliford, 
and  did  cancel  the  same,  and  refuse  to  ac- 
cept any  further  annual  payments  on  the 
same.  Third.  That  the  defendant  ..has  offered 
to  pay  to  the  plaintiff  the  sum  of  $164.24,  as 
the  amount  due  from  the  legal  reserve  fund 
according  to  the  actuaries'  table  of  mortality, 
with  the  4  per  cent  Interest  added  thereto, 
which  sum  was  not  forfeited  by  the  can- 
cellation of  said  policy,  but  the  plaintiff  has 
refused  to  iiccept  the  same.  For  a  fourth 
defense:  That  the  defendant  was  not  allow- 
ed  the  90  days  after  satisfactory  proof  of 
death,  as  required  by  the  policy,  before  this 
action  was  brought;  and,  inasmuch  as  this 
90  days  were  not  allowed  after  proof  Of 
death  before  suit  was  brought  on  the  policy, 
the  plaintiff  is  not  entitled  to  any  interest  on 
the  money  due  her  on  said  policy.  The  cause 
came  on  for  trial  before  his  honor  Judge 
Ernest  Gary  and  a  jury.  The  result  of  the 
trial  was  a  verdict  for  the  plaintiff  for  $2,000. 
A  motion  for  a  new  trial  was  refused. 

After  entry  of  judgment,  the  defendant 
appealed  therefrom  on  four  grounds,  as  fol- 
lows, which  we  win  dispose  of  in  their  order 
(that  is  to  say,  the  third  and  fourth  grounds, 
as  to  a  refusal  for  a  new  trial):  "(8)  Be- 
cause his  honor  erred,  as  a  matter  of  law. 
In  refusing  defendant's  motion  for 'a  new 
trial  upon  the  ground  that  the  qnestlon  of 
fact,  whether  the  Insured  at  the  time  the 
policy  was  canceled  was  so  intemperate  as 
to  Impair  his  health  having  been  squarely 
put  to  the  jury,  the  verdict  of  the  jury 
should  settle  the  question.'  (4)  Because  In- 
asmuch as  tlie  uncontradicted  testimony  of 
the  insured's  physician  showed  that  at  the 
time  of  the  cancellation  of  the  policy  the 
health  of  the  insured  had  been  Impaired  by  - 
his  Intemperance,  and  inasmuch  as  the  ver- 
dict of  the  Jury  was  absolutely  without  evi- 
dence to  support  It  his  honor  erred,  as  a  ma^ 
ter  of  law,  in  refusing  to  grant  defendant's 
motion  for  a  new  triaL" 

The  circuit  judge,  in  his  order  refusing  a 
new  trial,  said:  "The  jury  in  the  case  ren- 
dered a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  premium  on  the  life  policy  np- 
on  which  pialntlfTs  action  was  based.  Subse- 
quent to  the  rendition  of  said  verdict  the 
defendant's  connsel  made  motion  for  a  new 
trial  before  me  upon  the  minutes  of  the 
court  The  motion  was  fully  argued,  and, 
after  considering  the  same,  I  am  of  opinion 
that  the  motion  is  to  be  decided  upon  tiie 
single  question  of  fact,  whether  at  the  time 
the  policy  of  insnrance  sued  upon  was  can- 
celed the  Insured  was  so  intemperate  as  to 
injure  his  health.  This  question  was  square- 
ly put  to  the  jury,  and  I  am  of  the  opinion 
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the  verdict  of  the  Jury  shotild  settle  the 
qneatton.    •    •    •" 

(a)  Tbe  policy  Issued  contained  these  claus- 
es: 

"Sec.  6.  Tbe  answers,  representations,  and 
declarations  contained  In  or  Indorsed  upon 
tbe  application  for  this  Insurance,  which  ap- 
plication Indorsed  hereon  is  hereby  referred 
to  and  made  a  part  of  this  contract,  are  war- 
ranted to  be  true;  and  If  this  policy  has 
been  obtained  by  fraud,  misrepresentation,  or 
concealment;  or  if  the  Insured  shall  commit 
suicide;  or  if  ha  tJidU  become  to  far  in- 
temperate at  to  impair  his  health  or  induce 
delirium  tremens;  or  if  he  shall  at  any  time 
travel  or  reside  outside  of  the  United  States, 
Canada,  or  Europe,  including  the  waters  con- 
necting those  countries;  or  if  during  any 
part  of  the  months  of  July,  August,  Septem- 
ber, or  October,  he  shall  travel  or  reside  in 
the  United  States  south  of  the  32d  degree  of 
north  latitude;  or  If  he  shall  be  personally 
engaged  in  blasting,  mining,  aeronautic,  or 
submarine  operations;  or  in  the  manufac- 
ture of  explosive  substances;  or  employed  on 
or  about  any  moving  railway  cars  or  engine, 
or  In  any  ship  or  boat;  or  If  he  shall  en- 
gage In  army  or  naval  service  in  time  o£  war, 
—then  in  each  and  every  of  the  foregoing 
cases  this  policy  shall  become  and  be  null 
and  void,  except  as  provided  In  sections  7 
and  8. 

"Sea  7.  After  tbe  death  of  the  insured,  U 
It  occurs  three  years  or  more  from  the  date 
hereof,  three  full  years  premiums  having 
been  paid,  and  tbe  age  correctly  stated,  this 
poUcy  shall  be  Indisputable  for  the  conditions 
named  In  sec.  6,  except  as  to  army  or  naval 
service  in  time  of  war;  but  said  company 
reserves  the  right  to  enforce  its  provisions 
as  to  fraud,  misrepresentation,  or  intemper- 
anee  during  the  lifetime  of  tbe  insured." 
(Italics  onrs.) 

The  words  used  in  the  sixth  clause  are, 
"or  if  he  shall  become  so  far  Intemperate 
as  to  Impair  his  health  or  Induce  delirium 
tremens,"  "this  policy  shall  become  and  be 
null  and  void."  By  the  terms  of  the  policy 
Itself,  no  officer,  except  certain  officers  there 
enumerated,  had  the  right  to  alter  the  terms 
of  the  policy,  tiz.,  "the  president,  vice  presi- 
dent, secretary,  and  assistant  secretary."  So 
we  find  in  tbe  "case"  a  letter  from  J.  L.  Elng- 
Usb,  secretary,  as  follows:  "Hartford,  Con- 
necticut, Oct  19,  1899.  Mr.  R.  J.  Blalock, 
Manager— Dear  Sir:  We  have  received  sev- 
eral reports  upon  Quay  D.  WiUlford,  policy 
No.  228,750,  which  satisfy  us  that  he  is  drink- 
ing to  excess,  and  violating  the  conditions 
of  bis  policy  thereby,  and  that  he  misrepre- 
sented his  habits  as  to  the  use  of  stimulants 
in  his  application.  This  Is  to  instruct  you 
not  to  make  any  effort  whatever  for  the  col- 
lection of  another  premium  under  this  poli- 
cy; but,  should  the  premium  be  tendered  to 
yon  on  or  before  the  day  it  falls  due,  return 
it  immediately  to  the  payer,  stating  to  blm 
tiiat  the  company  is  unwilling  to  continue  in- 


surance under  the  policy,  tot  tbe  reason  above 
given.  Do  not  faU  to  heed  this  instruction, 
and  notify  your  agent,  if  necessary.  Yours 
truly,  J.  li.  Bngllsh,  Secretary."  The  testi- 
mony showed  that  for  the  first  tlme^  to  wit, 
on  the  80th  September,  1889,  Mr.  Blalock, 
as  manager,  acted  under  the  instructions  of 
J.  L.  English,  as  secretary  of  the  defendant 
company,  on  wtilch  date  he  alleged  that  her 
canceled  tbe  policy.  So,  also,  in  the  defend- 
ant's answer  it  alleged:  "(S)  That  after  the 
defendant  had  Issued  the  said  policy  insur- 
ing the  life  of  the  said  Quay  D.  Wllllford, 
he  became  very  Intemperate  in  the  use  of 
intoxicating  liquors,  to  such  an  extent  as  to 
impair  the  health  of  the  insured,  and  as  soon 
as  this  fact  became  known  to  the  defendant, 
to  wit,  some  time  during  the  year  1899,  the 
defendant  exercised  the  right  it  had  reserved 
to  itself  in  and  by  said  poUcy,  of  canceling 
said  policy  during  the  lifetime  of  the  Insured, 
and  notified  the  said  Quay  D.  Wllllford  that 
the  said  policy  had  been  canceled  under  the 
right  reserved  by  the  company  to  cancel  said 
policy,  and  refused  to  accept  any  further 
annual  premiums  on  the  same."  Tlie  testi- 
mony offered  at  the  trial  showed  that  tbe 
defendant  on  no  other  occasion  than  on  the 
SOth  September,  1899,  attempted  or  sought 
to  cancel  this  policy  on  the  life  of  Quay  D. 
Wllllford.  Such  being  the  case,  the  drcuit 
jndge  made  no  mistake  in  holding  that  the 
pleadings  and  testimony  raised  tbe  issue, 
"Was  Quay  D,  Wllllford  so  Intemperate  as  to 
impair  his  health  on  the  29th  day  of  Septem- 
ber, 1899?"  The  Jury  by  their  verdict  said 
he  was  not  so  intemperate  at  tliat  time  aa  to 
injure  his  health.  The  drcuit  Judge  refused 
to  disturb  their  finding. 

(b)  Tbe  testimony  of  Dr.  Buchanan  was  not 
the  only  testimony  before  the  Jury  as  to  the 
effect  of  the  use  of  alcoholic  liquors  upon  the 
said  Quay  D.  Wllllford  at  the  date  of  tbe 
cancellation  of  the  policy,  on  the  SOth  Septem- 
ber, 1899.  Mr.  Elliott  and  two  gentlemen  in 
the  business  employ  of  Mr,  Wllllford  also  tes- 
tified as  to  such  effects  of  the  liquor  habit 
upon  him.  Dr.  Buchanan  was  very  frank, 
and  by  his  testimony  showed  litmself  to  be 
well  up  in  his  profession,  both  by  reading 
and  thought  Still,  with  the  testimony— all 
the  testimony— before  the  Jury,  It  was  their 
sworn  duty  to  find  the  facts.  Having  done 
so,  the  circuit  Judge  declined  to  Intwfere 
with  their  finding.  He  committed  no  error 
of  law  therein.  We  cannot  therefwe,  inter- 
fere. Exceptions  8  and  4  are  therefore  dis- 
allowed. 

We  win  next  examine  exceptions  1  and  2, 
which  are  as  follows:  "(1)  Because  his  honor 
the  presiding  Judge  erred  In  charging  the  Jury 
that  the  defendant  company  must  show  that 
at  the  time  the  policy  was  canceled  Mr.  Wllll- 
ford was  intemperate  at  that  time,  to  snch  an 
extent  as  to  impair  his  health';  thereby.  In 
substance,  instructing  the  Jury  to  exclude 
from  their  consideration  any  impairment  in 
the  health  of  tbe  insured  that  may  have  result- 
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ed  from  hli  Intemperance  prior  to  the  time 
the  policy  was  canceled.  (2)  Because  his  hon- 
or erred  In  charging  the  ]m7  that  the  ques- 
tion before  them  for  decision  was  whether  or 
not  the  health  of  the  Insured  was  so  Impaired 
as  to  *Ju8tify  and  warrant  the  company  In 
canceling  the  policy,  whereas  he  should  have 
charged  the  Jury  thait  any  existing  impair- 
ment of  the  insured's  health  from  Intemper- 
ance would,  mider  the  contract,  hare  warrant- 
ed a  cancellation  of  the  policy.'"  In  stady>- 
ing  the  "case,"  we  tiave  been  strock  with  tbe 
remarkable  field  tbe  defendant  was  allowed  to 
travel  or  occupy  with  Its  testimony.  Dr. 
Buchanan  was  the  family  physician  of  the 
said  Quay  D.  WlUiford,  and  he  appealed  to 
the  court  to  protect  him  from  an  examination 
of  Mr.  WiUlford's  physical  condition,  his  hab- 
its, etc.;  but  the  presiding  Judge  required  him 
to  testify  fully.  Then,  too,  the  plaintiff  sought 
to  restrict  the  testimony  up  to  tbe  30tb  Sep- 
tember, 1890;  but  again  the  presiding  Judge 
opened  wide  the  door,  so  that  tbe  whole  of 
Quay  D.  Wllliford's  habits  as  to  drink  up 
to  bis  death  were  spread  before  the  Jury. 
But  when  tbe  circuit  Judge  came  to  charge 
the  Jury,  he  did  use  the  language  Imputed  to 
him;  but  let  us  see  what  he  did  say:  "Now, 
the  contention  of  the  company  Is  that  the  de- 
ceased became  intemperate  to  such  an  extent 
that  It  endangered  his  health  or  Impaired  hla 
health,  and  that  the  company,  under  that 
clause  which  I  have  Just  read  to  you,  claimed 
that  It  bad  the  right  to  cancel  the  policy  to 
the  extent  of  any  further  Insurance;  but  it 
simply  admits  it  Is  liable  under  section  8; 
that  is.  If  three  or  more  premiums  have  been 
paid,  they  pay  oyer  what  is  known  as  the 
legal  reserve,'  with  Interest  Tliat  Is  tbe 
llabiUty  that  the  company  admits  it  is  due 
tbe  plaintiff.  Now,  gentlemen,  I  am  goins 
to  submit  this  case  to  you  upon  this  qnes- 
tlon  of  tact  I  charge  you  that  It  is  a  part 
of  the  contract  entered  Into  by  the  parties, 
that  If  the  insured,  Mr.  Williford,  became  in- 
temperate to  such  an  extent  as  to  impair  his 
health  at  tbe  time  tbe  policy  was  canceled, 
that  the  company  would  have  a  right  under 
that  clause  to  have  canceled  the  policy.  But 
to  make  it  binding,  it  must  appear  by  aflbma- 
tlve  testimony  in  this  case  that,  at  the  time 
tbe  policy  was  canceled,  Mr.  WlUiford  was  in- 
tempoate,  at  that  time,  to  sncb  an  extent  as 
to  Impair  his  health.  Now,  as  I  understand, 
that  does  not  mean  a  drink,— an  occasional 
drink;  but  he  must  have  Indulged  in  the  use 
of  alcoholic  stimulants  to  such  an  extent  as 
to  Impair  his  health  or  to  give  him  delirium 
tremens,  and  that  impairment  must  have  been 
at  the  time  that  this  policy  was  canceled,  be- 
cause that  Is  the  authority  under  which  the 
company  claims  to  have  canceled  it  and  that 
Is  tbe  only  antborlty  by  which  It  could  have 
canceled  it  Hla  being  drunk  at  a  subsequent 
tlmcb  or  U»  bealtb  being  Impaired  nbae- 


qnently,  would  not  antborlse  the  cancellation 
of  the  policy,  unless  his  health  was  Impaired 
by  the  use  of  stimulants  at  the  time  of  tbe 
cancellation  of  the  policy.  Now,  that  brings 
up  the  case  for  you  to  try.  At  the  time  this 
check  was  tendered  to  the  company,  was  the 
health  of  tbe  insured  so  impaired,  at  that 
time,  by  intemperance,  as  to  Justify  and  war- 
rant the  company  in  canceling  the  policy  un- 
der that  clause?  If  bis  health  was  impaired 
at  that  time  by  intemperance,  I  charge  you  the 
company  would  have  tbe  right  to  cancel  tbe 
policy.  But  if  at  tbe  time  the  diedc  was  ten- 
dered he  was  not  intemperate  to  the  extent 
of  impairing  his  health,  the  company  would 
not  have  the  right  to  cancel  the  policy;  and, 
under  its  own  terms,  after  five  payments  the 
insured  could  go 'on  in  that  event  for  nine 
years  and  fifty-nine  days.  What  was  the 
state  of  health  of  the  Insured  at  the  time  tbe 
check  was  tendered  to  Mr.  Blalock?  Wa»  his 
health  so  impaired  by  the  use  of  alcoholic 
spirits?  Had  he  bidulged  in  alcohol  to  such 
an  extent  as  to  impair  his  health?  If  so,  the 
company  would  have  the  right  to  cancel  the 
policy  to  tbe  extent  of  that  reserve  fund.  If 
it  was  not  Impaired  by  the  use  of  such  stimu- 
lants, then  the  company  would  have  no  right 
to  rescind  tbe  contract  and  it  would  be  bind- 
ing in  that  event  upon  the  company."  We 
always  prefer  to  quote  a  Judge's  charge  in  full 
on  a  point  to  show  by  bis  own  words  what 
be  led  the  Jury  to  accept  In  this  Instance  wo 
see  that  tbe  circuit  Judge  made  no  mistake 
as  to  tbe  law  be  laid  down.  If  there  was 
any  error  made.  It  was  In  making  his  charge 
too  favorable  to  the  defendant  It  might  be 
doubted,  under  the  language  of  this  policy.  If 
tbe  Insurance  company  had  any  right  of  their 
own  will  to  cancel  this  policy.  It  had  to  be 
done  for  a  certain  cause.  It  bad  to  be  done 
in  the  lifetime  of  the  insured.  But  where? 
In  court  or  out  of  court?  Can  a  company  for 
five  years  receive  premiums  on  tbe  life  of  one 
of  their  customers,  and  then,  upon  Idle  re- 
ports, it  may  be,  of  the  Intemperate  liablts 
of  one  of  their  customers,  whose  money  they 
still  keep  in  tbelr  own  treasury,  without  any 
hearing,  cancel  his  policy?  Tbe  case  of 
Thompson  ▼.  Insurance  Co.,  63  S.  0.  297-300, 
41  S.  SJ.  464,  contains  some  valuable  sng- 
gestlons  along  this  line,  but  we  are  not  called 
upon  ]B  this  case  to  question  the  liberality 
of  tbe  circuit  Judge  to  the  defendant  The 
first  exception  Is  overruled. 

2.  Nor  do  we  think  tbe  circuit  Judge  was 
In  error  as  set  out  In  the  second  exception. 
We  have  reproduced  the  charge.  The  lan- 
guage Is  fair  to  the  defendant  If  anything, 
—too  fair  to  the  defendant  Let  this  excep- 
tion, also,  be  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  tbe  circuit  court  be  affirmed. 

JONBS,  J„  concurs  in  tbe  nmlt. 
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LENHARDT  v.  PONDER  et  aL 

(Sapreme  Court  of  South   Carolina.     July   5, 
1902.) 

FRADDULBNT     C0NVEYANCB-A8SIGNMBNT 
FOR    BENEFIT    OF    CREDITORS- 
DEED— CONSIOBBATION. 

1.  Under  Rev.  St.  {S  2146,  2147,  prorlding 
that  an  assignment  by  an  insolvent  for  benefit 
of  creditors,  where  any  preference  ia  given  to 
any  creditor,  or  any  provision  made  other  than 
for  distribution  among  all  the  creditors  equally, 
shall  be  void,  or  If  any  insolvent  within  80  days 
before  an  assignment  by  him  make^  a  con- 
veyance with  a  view  of  a  preference  the  same 
shall  be  void,  it  most  be  shown,  in  order  to  set 
aside  the  deed  as  void,  that  the  grantor  was 
insolrent  when  he  made  it;  that  it  was  made 
with  intent  to  give  an  unlawful  preference;  that 
the  grantee  had  reasonable  cause  to  believe  the 
grantor  was  insolvent,  and  to  believe  that  the 
conveyance  was  made  in  fraud  of  the  assign- 
ment law. 

2.  To  avoid  a  deed  under  the  statute  of  Elis- 
abeth, it  must  be  shown  either  that  it  was 
without  consideration  or  that  it  was  made  in 
bad  faith  as  to  both  parties  to  the  instrument. 

S.  The  recital  of  consideration  in  a  deed  may 
be  explained  by  parol  evidence. 

Appeal  from  common  pleas  circuit  court  of 
Pickens  county;  Townsend,  Judge. 

Action  by  Richard  Lenhardt  against  Wil- 
Uam  J.  Ponder,  In  bis  own  right  and  as  ex- 
ecutor of  Nancy  E.  Ponder,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

The  following  is  the  circuit  decree: 
"This  is  an  action  to  set  aside  a  deed  made 
to  Nancy  B.  Ponder  by  W.  J.  Ponder  on  the 
22d  day  of  January,  1885,  for  a  tract  of  land 
containing  370  acres,  and  for  the  sale  of  the 
said  land  to  pay  the  debts  of  the  said  W.  J. 
Ponder. 

"The  deed  Is  assailed  for  fraud  on  two 
grounds:  First,'  that  it  is  fraudulent  and 
void  under  the  assignment  act,  and,  second, 
that  it  is  fraudulent  and  void  under  the  stat- 
ute of  Elizabeth.  The  defendants  deny  both. 
The  case  was  referred  to  D.  P.  Vemcr,  as 
special  referee,  to  take  the  testimony  and  re- 
port the  same  to  the  court,  and  hence  it  Is 
incumbent  upon  me  to  pass  vpoa  the  testi- 
mony unaided  by  specific-  findings  of  fact  or 
law  by  the  special  referee. 
'  "The  testimony  is  voluminous,  and  I  have 
carefully  studied  and  considered  the  same. 
I  am  satisfied  that  at  the  time  the  deed  in 
question  was  made  by  W.  J.  Ponder  to  his 
wife,  Nancy  B.  Ponder,  he  was  solvent,  and 
that  neither  he  nor  his  wife,  Nancy  E.  Pon- 
der, Intended  by  the  said  deed  to  give  her 
an  unlawful  preference  over  other  credit- 
ors of  the  B^\d  W.  J.  Ponder,  or  In  any  other 
way  to  hinder,  delay,  or  defeat  other  cred- 
itors of  the  said  W.  J.  Ponder.  I  am  sat- 
isfied and  find  that  the  said  deed  was  made 
in  good  faith  and  upon  a  valuable  considera- 
tion, and  not  with  a  fraudulent  intent,  or 
under  any  fraudulent  agreement  as  to  other 
creditors,  on  the  part  of  either  W.  J.  Pon- 
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der  or  bis  wife,  Nancy  E.  Ponder,  nor  for 
any  unlawful  purpose,  but  was  made  in 
payment  of  valid  and  existing  Indebtedness 
which  W.  J.  Ponder  owed  his  wife,  Nancy 
B.  Ponder.  The  testimony  shows  beyond  all 
question  that  the  said  W.  J.  Ponder  had 
mortgaged  108  acres  of  land  belonging  to 
bis  wife  to  one  A.  L.  Richardson,  dated 
March  18,  1884,  with  the  understanding  that 
the  said  W.  J.  Ponder  was  to  pay  for  the 
same  out  of  the  home  tract  of  land.  It  is 
true  that  the  plaintiff  produced  in  evidence 
a  deed  from  Nancy  B.  Ponder  to  W.  J.  Pon- 
der, dated  the  14th  day  of  February,  1804. 
in  which  it  Is  stated  that  W.  J.  Ponder  had 
paid  bis  wife  for  the  land  therein  described, 
and  had  paid  the  taxes  on  the  same  since 
1870,  and  used  and  occupied  the  same  as  his 
own  during  that  time;  but  this  Is  only  in 
the  nature  of  a  receipt  or  admission  which 
It  ia  competent  to  explain,  and  I  am  satis- 
fied from  the  testimony  in  the  case  that  this 
receipt  has  been  conclusively  explained  by 
the  defendants.  I  find  that  the  object  of 
making  this  deed  was  to  enable  W.  J.  Pon- 
der to  Include  It  in  the  said  mortgage,  and 
tliat  he  did  not  pay  his  wife  for  the  same, 
but  that  the  deed  was  drawn  by  a  lawyer 
through  whom  ttae  Richardson  money  was 
borrowed,  and  he  inserted  therein  the  clause 
above  referred  to.  I  am  further  satisfied 
from  the  testimony  that  W.  J.  Ponder  was 
to  account  for  this  tract  of  land  to  his  wife 
in  ttae  sum  of  $1,500,  which  the  land  at  that 
time  was  well  worth.  The  testimony  shows. 
and  in  fact  it  Is  admitted,  that  this  109-acre 
tract  of  land  was  sold  under  this  mortgage 
against  W.  J.  Ponder.  At  the  time  the  deed 
from  W.  J.  Ponder  to  Nancy  B.  Ponder  was 
made,  the  said  W.  J.  Ponder  was  the  head  of 
a  family,  and,  of  course,  entitled  to  a  home- 
stead exemption  In  land  to  the  amount  of 
$1,000.  The  value  of  this  homestead  ex- 
emption, and  the  value  of  the  tract  of  land 
of  109  acres  which  W.  J.  Ponder  had  mort- 
gaged to  A.  L.  Richardson,  I  am  satisfied  is 
more  than  the  value  of  the  land  in  question 
in  this  case  either  at  the  time  said  deed  was 
made  or  now.  The  witnesses  in  this  case 
testify  as  to  the  value  of  this  land  both  now 
and  then,  and  I  do  not  think  it  possible  to 
fix  under  this  testimony  the  value  of  this 
land  at  more  than  $2,500.  This  alooe,  it 
seems  to  me,  is  conclusive  of  ttae  case,  but 
there  were  other  items  which  went  Into  the 
cansideratlon  of  that  deed.  The  testimony 
clearly  shows  that  Nancy  B.  Ponder  agreed 
to  accept  the  deed  for  this  870-acre  tract  of 
land  In  payment  of  all  that  W.  J.  Ponder 
was  due  her,  and  called  for  her  attorney  to 
prepare  the  papers.  All  of  ttae  facts  were 
laid  before  this  attorney,  and  in  his  opinion 
Mrs.  Ponder  was  also  entitled  to  compensa- 
tion for  the  rents  which  her  husband  had 
received  from  her  tract  of  land,  and  also  for 
her  moneys  which  he  had  used,  under  the 
understanding  that  these  Items  would  be 
made  good  to  her,  and  It  was  upon  this  tbe- 
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ory  on  the  part  Of  the  said  attorney  that  the 
consideration  in  full  was  stated  to  be  $6,000, 
an  amount  mnch  more  than  the  land  was 
worth  at  that  time;  but  Mrs.  Ponder  no 
doubt  realized  at  that  time  that  she  would 
soon  depart  this  life,  and  desired  a  complete 
settlement  of  the  whole  matter  In  order  that 
she  might  dispose  of  her  property  to  her 
children,  which  she  did  do  on  the  same  day 
the  said  deed  was  dated.  W.  J.  Ponder,  In 
bts  evidence,  gave  a  full  history  of  the  trans- 
action from  about  1870  down  to  the  execution 
of  the  deed,  and  Capt  Blythe  gave  a  clear 
and  concise  statement  of  the  facts  attending 
the  execution  of  the  deed  and  wllL  The 
fact  that  *n  able  and  reputable  lawyer  was 
employed  to  prepare  the  papers  and  transact 
the  business,  under  whose  advice  Mrs.  Pon- 
der and  W.  J.  Ponder  acted.  Is  strong  evi- 
dence that  the  whole  matter  was  In  good 
faith.  I  see  nothing  secret  about  the  trans- 
action, as  this  attorney  went  from  Eiasley  to 
the  home  of  Mrs.  Ponder,  and  there  all  the 
papers  wa«  prepared,  and  some  of  the  neigh- 
bors were  called  in  to  witness  the  same. 
Capt  Blythe  gives  a  clear  and  concise  state- 
ment of  all  that  took  place  at  this  time,  and 
of  the  agreement  and  understanding  between 
Mrs.  Ponder  and  ha  hosbond;  and  from 
this  testimony  I  am  clearly  of  the  opinion 
that  the  deed  was  nimn  valuable  considera- 
tion and  made  In  good  faith,  and  with  no 
intent  to  defeat  the  rights  of  the  other  cred- 
itors of  W.  J.  Ponder,  or  to  evade  the  as- 
signment law  of  this  state;  in  fact,  the  evi- 
dence is  totally  insnfBcient  to  satisfy  me  of 
any  fraud  whatever  on  the  part  of  either  W. 
J.  Ponder  or  his  wife. 

"It  Is  true  that,  since  the  execution  of  the 
said  deed,  W.  J.  Ponder  has  lost  all  of  his 
property,  but  the  testimony  shows  that  the 
great  bulk  of  the  debts  which  caused  him 
to  lose  this  property  were  made  after  the 
execution  of  this  deed  to  his  wife.  There 
Is  an  old  saying  that  'our  hind  sights  are 
better  than  our  fore  sights,'  bat  it  is  equally 
true  that  we  are  very  often  deceived  by  our 
hind  sights.  We  are  very  often  led  to  be- 
lieve that  persons  were  promipted  by  wrong 
motives  in  their  transactions.  After  a  lapse 
of  over  six  years  since  the  transaction  was 
had,  I  can  see  how  the  creditors  of  W.  3. 
Ponder  could  imagine  that  he  and  his  wife 
did  concoct  a  scheme  to  save  370  acres  of 
land  from  the  wreck  of  his  property,  but 
imagination  Is  one  thing  and  proof  is  an- 
other. There  is  a  total  failure  of  evidence 
to  satisfy  my  mind  that  any  such  scheme 
was  concocted  or  thought  of.  How  could 
they.  In  1895,  foresee  what  has  since  occur- 
red? At  that  time  he  had  sufficient  property 
to  pay  his  debts  left  aftw  the  sale  of  this 
tract  of  land  to  his  wife.  In  my  Judgment, 
the  balance  of  his  property  at  that  time  was 
worth  enough  to  i»y  all  the  debts  he  then 
owed,  and  so  find  Mr.  B.  M.  Hunt  was  also 
hia  surety  on  the  L«nliardt  notes,  and  at  that 
time  tbo  timantoaj  shows  that  be  was  entire- 


ly aolvent  The  testtmony  further  shows 
that  both  Ponder  and  Hunt  were  regarded  as 
good  for  their  debts.  Mr.  Lenhardt  himself 
says  that  he  considered  them  good.  The  fact 
that  after  this  time  both  of  them  became 
Insolvent  and  lost  their  property  cannot  af- 
fect the  transaction  had  long  before  the 
debts  which  resulted  in  the  loss  of  their 
property  were  created  and  enforced,  espe- 
cially when  there  is  not  a  particle  of  evi- 
dence to  show  that  the  deed  by  W.  J.  Pon- 
der to  Nancy  B.  Ponder  was  made  with  the 
view  to'  put  the  said  Ponder  In  position  to 
afterwards  incur  indebtedness  and  defraud 
creditors  thereafter  existing  or  then  existing. 
I  see  no  reason,  according  to  the  testimony, 
why  W.  J.  Ponder  and  his  wife  should  enter 
into  a  deliberate  agreement  to  practice  fraud 
upon  the  creditors  of  Ponder.  In  fact,  there 
is  no  evidence  to  show  that  Mrs.  Ponder  had 
any  knowledge  of  any  of  the  debts  of  W.  J. 
Ponder  except  the  mortgage  to  A.  L.  Rich- 
ardson over  the  tract  of  land,  which  was 
worth  much  more  than  It  was  mortgaged  for, 
and  which  sold  under  forced  sale  for  nearly 
twice  as  much  as  that  mortgage  called  for. 

"It  Is  clear,  unda  the  testimony,  that  If 
the  plaintiff,  Richard  Lenhardt,  had  made 
etTorts  to  do  so  when  his  papers  became  due, 
he  could  have  made  his  money  without  any 
trouble,  but  he  chose  to  stand  back  for  more 
than  six  years  after  the  deed  In  question  was 
made,  and  after  both  W.  J.  Ponder  and  B. 
M.  Hunt  had  contracted  a  great  many  other 
debts,  including  mortgages  on  their  property; 
and  it  is  his  own  misfortune  that  these  sub- 
sequent debts  and  liens  were  paid,  and  be 
did  not  get  his  money.  I  am  clearly  of  the 
opinion  that  the  deed  from  W.  J.  Ponder  to 
his  wife,  Nancy  B.  Ponder,  was  made  In  good 
faith,  to  pay  just  indebtedness,  and  is  not 
tainted  with  fraud  on  the  part  of  either  the 
grantor  or  grantee,  and  I  so  find.  I  there- 
fore hold  that  the  said  deed  Is  neither  void 
under  the  assignment  law  of  this  state  nor 
under  the  statute  of  Elizabeth,  but  a  valid 
conveyance  The  fact  that  Nancy  E.  Ponder 
executed  her  will  at  the  same  time  the  deed 
In  question  was  made  cannot  affect  the  Is- 
sues here,  because  the  testimony  clearly 
shows  tliat  they  were  entirely  different  and 
separate  transactions.  W.  X  Ponder  made 
the  deed,  which  was  prepared  by  the  lawyer 
of  Mrs.  Ponder,  who  was  at  that  time  sick 
In  bed;  and  while  h»  lawyer  was  present  she 
simply  had  him  to  draw  her  will  by  which 
she  gave  her  property  as  provided  therein. 
There  is  no  proof  whatever  to  show  that  this 
was  any  part  of  a  scheme  to  benefit  W.  J. 
Ponder,  or  to  hinder,  delay,  and  defeat  his 
creditors;  and  I  therefore  hold  that  these 
two  transactions  were  entirely  separate  and 
distinct,  and  have  no  connection  with  each 
other. 

"The  plaintiffs  have  filed  exceptions  to  por- 
tions of  the  testimony.  I  overrule  all  of 
these  exceptions  except  the  fourth,  for  the 
reason  that  section  400  of  the  Code  does  not 
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apply,  and  the  testimony  la  otherwise  admis- 
sible nnder  the  charge  of  fraud  mtide  by  the 
plaintiffs.  The  plaintiffs  tbemselTes  first  In- 
trodoced  the  testimony  as  to  the  transactions 
between  W.  J.  Ponder  and  his  wife,  and  I 
think  thereby,  even  If  section  400  of  the 
Code  applied,  let  down  a  gap  for  the  de- 
fendants to  bring  out  the  testimony  which 
they  introduced  with  reference  to  these 
transactions.  As  to  the  fourth  exception,  I 
sustain  it  Id  so  far  as  the  testimony  relates 
to  conversations  between  W.  J.  Ponder  and 
his  mother  in  reference  to  the  deed  in  ques- 
tion; but  soch  parts  of  said  testimony  as  re- 
late to  conversations  and  transactions  be- 
tween W.  J.  Ponder  and  Nancy  B.  Ponder,  I 
thlnlc,  are  competent  In  my  Judgment,  the 
plaintiffs  have  failed  to  make  out  their  con- 
tention, either  under  the  assignment  law  or 
nnder  the  statute  of  Elizabeth,  or  to  show 
fraud  on  the  part  of  dther  W.  J.  Ponder  or 
his  wife,  Nancy  EL  Ponder,  with  reference 
to  the  matters  in  dispute  In  this  case,  and  I 
so  find. 

"It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  complaint  be  dismissed,  and 
that  the  plaintiff  pay  the  costs  of  this  ac- 
tion." 

From  this  decree  the  plaintiff  appeals. 

J.  B.  Boggs,  Oothran  &  Ciothran,  and  M. 
F.  Ansel,  for  appellant.  Carey  &  McCuI- 
lough  and  Blythe  &  Blythe,  for  respondents. 

OABY,  A  J.  This  is  an  action  by  the  plain- 
tiff, a  Judgment  creditor  of  the  defendant  W. 
J.  P(Hider,  to  set  aside  a  deed  to  870  acres  of 
land,  executed  by  the  said  W.  J.  Ponder  to 
bis  wife,  Nancy  B.  Ponder,  on  the  22d  day  of 
January,  1886,  on  the  grounds  that  the  said 
deed  is  void  under  the  assignment  law  and 
also  nnder  the  statute  of  Elizabeth.  The 
facts  are  set  forth  in  the  decree  of  his  honor, 
the  circuit  Judge,  which  will  be  reported. 
The  complaint  was  dismissed. 

We  will  first  consider  wheth»  the  circuit 
Judge  erred  in  holding  that  the  deed  was  not 
void  under  the  assignment  law. 

Sections  2146  and  2147  of  the  Revtoed  Stat- 
utes are  as  follows: 

"Sec.  2146.  Any  assignment  by  an  insol- 
vent debtor  of  his  or  her  prop»ty  for  the 
benefit  of  his  or  her  creditors,  in  which  any 
preference  or  priority  is  given  to  any  cred- 
itor or  creditors  of  the  said  debtor  by  the 
terms  of  the  said  assignment  over  any  other 
creditor  or  creditors  other  than  as  to  any 
debts  dne  the  public,  or  in  which  any  provi- 
sion or  disposition  of  property  so  assigned  is 
made  or  directed  other  than  that  the  same 
be  distributed  among  all  creditors  of  said  In- 
solvent debtor  equally  in  proportion  to  the 
amount  of  their  several  demands,  and  without 
preference  or  priority  of  any  kind  whatso- 
ever save  only  as  to  debts  due  the  public,  and 
save  only  as  to  such  creditors  as  may  accept 
the  terms  of  such  assignment  and  execute  a 
release  of  their  claim  against  the  debtor,  and 


except  as  hereinafter  provided,  such  assign- 
ment shall  be  absolutely  null  and  void  and  of 
no  effect  whatsoever. 

"Sec.  2147.  If  any  person,  being  insolvent, 
within  ninety  days  before  the  making  of  any 
assignment  by  him  or  her  of  his  or  her  prop- 
erty for  the  benefit  of  his  or  her  creditors, 
with  a  view  to  give  a  preference  to  any  cred- 
itor or  persMi  having  a  claim  against  him  or 
her,  or  who  is  under  any  liability  for  him  or 
her,  procures  or  suffers  any  part  of  his  or 
her  property  to  be  attached,  sequestered  or 
seized  on  execution,  or  makes  any  payment, 
pledge,  assignment,  transfer  or  conveyance  of 
any  part  of  his  or  her  property,  either  direct- 
ly or  Indlrectiy,  absolutely  or  conditionally, 
the  person  receiving  such  payment,  pledge, 
assignment  transfer  or  conveyance,  or  any 
part  of  his  or  her  property,  or  to  be  benefit- 
ed thereby  or  by  such  attachment  having 
reasonable  cause  to  brieve  such  person  to  be 
Insolvent,  and  that  such  attachment  seques- 
tration, seizure,  payment,  pledge,  assignment 
or  conveyance  is  made  In  fraud  of  the  provl- 
slons  of  this  chapter,  the  same  shall  be  void, 
and  the  assignee  may  recover  the  property  or 
the  valne  of  It  from  the  person  so  receiving 
It  or  so  to  be  benefited.  NoOilng,  however, 
in  this  section  shall  be  construed  to  Invalidate 
any  loan  of  actual  value,  or  the  security 
therefor,  made  In  good  faith,  and  upon  a 
security  taken  in  good  faith  on  the  occasion 
of  the  making  of  Buch  loan,  or  any  security 
bona  fide  made  for  advances." 

In  Vemer  v.  McGhee,  26  S.  0.  248,  2  S.  B. 
lis,  the  court  says:  "The  assignment  act 
has  no  application  unless  there  is  either  an 
actual  assignment,  or  a  state  of  facts  fully 
proved  or  admitted,  which  in  conscience  and 
equity  are  tantamount  to  an  assignment  with 
unlawful  preferences."  Mr.  Chief  Justice 
Mclver  reviews  the  authorities  In  Porter  v. 
Striker,  44  S.  O.  183^  21  8.  E.  635,  and  con- 
cludes the  opinion  of  the  court  In  the  follow- 
ing language:  "From  this  review  of  the  cas- 
es upon  this  subject  in  this  state,  the  follow- 
ing propositions  applicable  to  the  case  under 
consideration  are  clearly  deduclble:  First. 
That  an  insolvent  debtor  may,  by  a  bona  fide 
mortgage,  which  is  Intended  merely  as  a  se- 
curity for  a  Just  debt  prefer  one  of  his  cred- 
itors. Second.  That  if  the  mortgage  is  really 
deslgued  to  operate,  not  as  a  security  merely, 
t>ut  as  a  meaus  of  transferring  the  debtor's 
property  to  the  favored  creditor  In  preference 
of  the  other  creditors,  then  It  is  void  under 
the  assignment  law.  Third.  That  the  ques- 
tion as  to  what  was  the  intention  is  a  ques- 
tion of  fact"  The  court  in  Finley  v.  Cart- 
wright  66  S.  C.  198,  83  a  B.  869,  says:  "In 
order  to  set  aside  a  conveyance  as  void  under 
section  2147,  Rev.  St,  it  is  necessary  to  show: 
(1>  That  the  grantor  was  insolvent  at  the 
time  of  the  conveyance;  (2)  that  the  convey- 
ance was  made  with  a  view  to  give  an  un- 
lawful preference;  (3)  that  the  grantee  had 
reasonable  cause  to  believe  that  the  grantor 
was  Insolvent  at  the  time  of  the  conveyance; 
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(4)  that  the  grantee  had  reasonable  cause  io 
believe  that  the  conveyance  was  made  in 
fraud  of  the  assignment  law;  (6)  that  the 
conveyance  was  executed  within  ninety  days 
previous  to  the  ezecutiuu  of  a  valid  deed  of 
assignment,"— citing  Haynes  v.  Hoffman,  46 
S.  C.  166,  24  S.  E.  106.  In  Lamar  v.  Poole, 
26  S.  C.  441,  2  S.  B.  322,  the  court  uses  this 
language:  "The  action  below  assailed  the  pa- 
per In  question  as  a  violation  of  section  2014, 
Gen.  St  It  should  be  remembered  that  the 
question  of  fraud  is  not  involved  under  that 
section.  A  paper  may  be  fraudulent  at  com- 
mon law  or  under  the  statute  of  Elizabeth, 
and  might  be  avoided  on  that  ground  by  prop- 
er proceedings  to  that  end,  and  yet  it  might 
stand  free  from  attack  under  section  2014, 
supra.  Two  things  must  concur  under  that 
section  to  render  an  instrument  void:  Fint, 
an  assignment  and,  second,  a  preference  giv- 
en In  said  assignment;  and  It  is  the  prefer- 
ence wbich  the  act  inhibits,  whether  that 
preference  be  founded  upon  a  bona  flde  claim 
or  a  fraudulent  one."  By  reference  to  section 
2146,  it  will  be  seen  that  the  statute  ren- 
ders null  and  void  any  assignment  by  an  in- 
solvent debtor  of  his  property,  for  the  benefit 
of  his  creditors,  in  which  any  preference  or 
priority  is  given  to  any  creditor  of  the  debtor 
by  the  terms  of  the  assignment  over  any  oth- 
er creditor  other  than  as  therein  provided; 
nevertheless,  the  doctrine  is  settled  beyond 
controversy,  by  the  decisions  of  this  court, 
that  a  deed  or  other  instrument  of  writing 
which  is  intended  have  the  force  and  effect 
of  a  formal  assignment  for  the  benefit  of 
creditors  is  as  obnoxious  to  the  provisions  of 
the  statute  as  if  the  insolvent  debtor  had  at- 
tempted by  the  terms  of  a  formal  assignment 
to  give  the  preference  prohibited  by  the  a»- 
signment  law.  It  will  also  be  observed  that 
section  2147  is  not  in  express  terms  made  ap- 
plicable to  cases  in  which  the  debtor  did  not 
malte  a  formal  assignment  for  the  benefit  of 
creditors  within  90  days  after  the  execution 
of  the  deed  or  other  instrument  Intended  to 
give  the  preference  prohibited  by  that  sec- 
tion. The  necessity  for  the  party  attacldng 
the  deed  to  show:  (1)  That  the  grantor  was 
insolvent  at  the  time  of  the  conveyance;  and 
(2)  that  the  conveyance  was  made  with  a 
view  to  give  an  unlawful  preference,— arises 
whether  the  case  comes  within  the  provisions 
of  section  2146  or  section  2147,  by  the  terms 
of  said  sections.  While  it  is  true  that  the 
requirements  that  the  party  attaclilng  the 
deed  must  show:  (3)  That  the  grantee  had 
reasonable  cause  to  believe  that  the  grantor 
was  insolvent  at  the  time  of  the  conveyance; 
and  (4)  that  the  grantee  had  reasonable  cause 
to  believe  that  the  conveyance  was  made  in 
fraud  of  the  assignment  law,— are  not  appli- 
cable in  the  absence  of  a  formal  assignment 
within  90  da}  8  after  such  deed,  these  re- 
quirements are,  however,  but  the  declaration 
of  salutary  rules  which  equity  and  good  con- 
science demand  should  be  enforced,  whether 
the  case  arises  under  section  2146  or  section 


2147.  Applying  these  pclnciples  to  tlie  factt 
of  the  case,  this  court  is  satisfied  that  the  tes- 
timony fails  to  show  that  either  the  first, 
second,  thh-d,  or  fourth  of  said  requirement* 
was  sustained  by  the  evidence. 

We  will  next  consider  whether  the  said 
deed  was  void  under  the  statute  of  Elizabeth. 
The  rule  is  thus  stated  in  Magovern  v.  Rich- 
ard, 27  S.  C.  286,  3  S.  E.  340:  "Was  the 
mortgage  void  under  the  statute  of  fraud? 
To  be  void  under  said  statute  or  at  common 
law,  it  should  be  made  to  appear  that  it  was 
either  without  consideration  or  that  It  was 
mala  fide,— one  or  both.  In  other  words,  for 
a  paper  of  the  kind  to  be  invulnerable,  it 
should  be  based  upon  a  valuable  considera- 
tion and  be  a  t>ona  fide  transaction.  Now, 
there  can  hardly  be  a  doubt— in  fact  it  is  not 
denied— that  Bollman  Brothers  held  a  large 
claim  on  Richard,  which  this  mortgage  was 
Intended  to  secure;  so  that  one  of  the  ele- 
ments necessary  to  sustain  it  is  present  Was 
it  bona  flde  or  was  It  mala  flde  as  to  both 
parties  to  the  Instrument?— because  this  is 
necessary  to  avoid  it  What  is  mala  fide?  It 
must  be  an  intent  not  simply  to  assert  one's 
own  rights,  but,  in  addition  thereto,  to  defeat 
the  rights  of  another,  participated  in,  as  we 
have  said,  by  both  parties  to  the  instrument" 
The  last-mentioned  case  is  cited  with  ap- 
proval in  the  recent  case  of  McElwee  v.  Ken- 
nedy, 56  S.  C.  154,  84  S.  E.  86,  in  wbich  the 
court  also  uses  this  language:  "To  annul  for 
fraud  a  deed  based  upon  a  valuable  consid- 
eration, it  must  not  only  be  shown  that  the 
grantor  Intended  thereby  to  hinder,  delay,  or 
defraud,  creditors,  but  it  must  also  appear 
that  the  grantee  participated  in  such  fraud- 
ulent purpose.  Even  if  we  were  to  assume 
that  there  is  evidence  of  mala  fides  in  the 
grantor,  yet  if  the  sole  purpose  of  the  grantee 
was  to  secure  her  claims,  having  no  intent 
to  binder,  delay,  or  defeat  other  creditors, 
her  title  cannot  be  affected  by  the  mala 
fldes  of  the  grantn*.  The  evidence  falls  ut- 
terly to  show  any  intent  on  the  part  of  the 
grantee  to  defraud  her  husband's  creditors, 
and  merely  shows  a  purpose  to  secure  her 
own  bona  flde  claims.  Conceding  the  insol- 
vency of  the  firm  of  which  the  grantor  was 
a  member,  it  does  not  appear  that  the  gran- 
tee was  aware  of  it;  and,  if  she  was  aware 
of  it,  that  would  not  show  fraud  in  her, 
since  a  bona  fide  creditor  has  the  right  to 
obtain  a  transfer  of  property  from  an  in- 
solvent debtor,  at  a  fair  price,  for  the  sole 
purpose  of  securing  or  paying  the  debt." 
This  court  is  satisfied  that  the  testimony 
fails  to  show  such  facts  as  constitute  fraud, 
and  that  the  circuit  Judge  was  not  in  error 
in  concluding  that  the  deed  was  not  void 
under  the  statute  of  Elizabeth. 

These  views  practically  dispose  of  all  the 
exceptions  except  the  tenth,  which  Is  as  fol- 
lows: "(10)  Error  in  holding  that  the  recital 
in  the  deed  of  109  acres  from  Nancy  E.  Pon- 
der to  W.  J.  Ponder,  to  the  effect  that  W.  J. 
Ponder  had  paid  for  the  laud,  etc.,  is  only  io 
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the  nature  of  b  receipt  or  admisBlon  which 
can  be  explained,  and  that  It  had  been  c<»- 
cluslvely  explained.  Whereas,  he  shonld 
have  held  that  she,  as  well  as  those  who 
claim  tinder  her,  are  estopped  now  from  dis- 
puting said  recital."  The  cases  of  Daniels 
T.  Moses,  12  S.  O.  188,  189,  and  Moffatt  V. 
Hardin,  22  S.  C.  27,  and  20  Am.  &  Bng. 
Enc.  Law  (Ist  Ed.)  468  et  seq.,  show  that 
this  exception  cannot  be  sustained,  for  the 
reasons  stated  hy  the  circuit  Judge. 

It  Is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(M  s.  c.  sn) 

STATE  y.  CONKLB  et  al. 

(Supreme  Court  of  South  Carolina.    July  6, 

1902.) 

CBIMINAL      LAW  —  HAaiSTRATB'S      COURT  - 
CHANGE   OF  VENUB— APPEAL. 

1.  Under  Act  1896  (22  St  at  Large,  p.  12), 
{■roTidine  that,  whenever  accused  in  a  criminal 
case  which  is  to  be  tried  before  a  magistrate 
shall  file  an  affidavit  that  be  does  not  believe 
that  he  can  obtain  a  fair  trial,  the  papers  shall 
be  turned  over  to  the  nearest  magistrate,  where 
a  party  accused  before  a  magistrate  files  snch 
an  affidavit  it  is  mandatory  on  the  magistrate  to 
grant  a  change  of  venae. 

2.  Under  Cr.  St.  §  68,  providing  that  within 
10  days  after  notice  of  appeal  a  magistrate 
shall  file  the  testimony  in  writing  taken  at  the 
trial,  the  proper  practice  is  to  take  the  testi- 
mony  in  writing,  and  have  it  signed  by  the 
witnesses,  but  failnre  so  to  do  may  not  canse 
the  jndgment  to  be  set  asidei 

Appeal  from  general  sessions  circuit  court 
of  Newberry  county;  Gary,  Judge. 

William  Conkle,  Thomas  Banks,  and  Nee- 
ley  Long  were  convicted  of  malicious  injury 
In  the  magistrate's  court.  From  an  order  of 
the  circuit  court  reversing  the  judgment  of 
the  magistrate,  the  state  appeals.    Affirmed. 

Solicitor  Sease  and  Schumpert  &  HoUo> 
way,  for  the  State.  Cole  L.  Blease,  for  ap- 
pelleee, 

JONES,  J.  The  defendants,  having  been 
brought  before  a  magistrate  for  trial  upon  a 
warrant  charging  them  with  malicious  In- 
Jury  to  personal  property,  made  timely 
motion  for  a  change  of  venue  to  the  nearest 
magistrate,  upon  an  affidavit  complying  with 
the  act  of  1896  (22  St.  at  Large,  p.  12).  The 
magistrate  refused  the  motion  and  tried  de- 
fendants, who  were  found  guilty  and  sen- 
tenced. On  defendants'  appeal,  the  circuit 
court  reversed  the  judgment  of  the  magis- 
trate and  remanded  the  case,  to  be  trans- 
ferred for  new  trial  to  the  nearest  magis- 
trate, pursuant  to  said  act  The  state  now 
appeals  from  the  judgment  of  the  circuit 
coort 

The  first  exception  raises  the  question 
whether  the  circuit  judge  erred  in  holding 
that  under  said  act  it  is  mandatory  upon 
the  magistrate  to  order  the  change  of  yenue, 
instead  of  holding  that  it  was  discretionary 
with    the    magistrate.    The    act    provides: 

T 1.  8m  Criminal  tiaw.  toL  14,  Cent  Dig.  I  Ml. 


"Sec.  2.  Magistrates  shall  have  power  to 
change  venue  In  all  cases,  civil  and  criminal, 
pending  before  them.  •  •  •  whenever 
either  party  in  a  civil  case,  or  the  prosecutor 
or  accused  in  a  criminal  case,  which  is  to  be 
tried  before  a  magistrate,  shall  file  with  the 
magistrate  Issuing  the  paper  an  affidavit  to 
the  efTect  that  he  does  not  believe  he  can  ob- 
tain a  fair  trial  before  the  magistrate,  the 
papers  shall  be  tamed  over  to  the  nearest 
magistrate  not  disqualified  from  hearing  said 
cause  in  the  county,  who  shall  proceed  to 
try  the  case  as  if  he  had  Issued  the  papers: 
provided,  such  affidavit  shall  set  forth  the 
grounds  of  such  belief,"  etc.  It  being  ad- 
mitted that  the  affidavit  submitted  complied 
with  the  requirement  of  the  statute,  we  agree 
with  the  circuit  court  that  It  was  mandatory 
upon  the  magistrate  to  change  the  venue, 
and  that  it  was  reversible  error  for  the  mag- 
istrate to  proceed  with  the  trial  of  the  case. 
Under  this  view,  it  becomes  unnecessary 
to  consider  the  other  exception,  raising  the 
question  whether  the  circuit  court  erred  in 
reversing  the  judgment  of  the  magistrate  be- 
cause the  testimony  of  the  witnesses  was 
I  not  read  over  to  them  and  signed  by  them 
before  sentence  was  passed,  although  the 
I  testimony  was  so  read  over  to  the  witnesses 
;  and  signed  by  them  after  the  trial,  and  prior 
i  to  the  filing  of  the  return  of  the  magistrate 
I  on  appeal  from  his  judgment  The. only  pro- 
vision on  this  subject  to  which  our  attention- 
Is  directed  is  that  contained  in  section  68, 
Cr.  St,  as  follows:  "Within  ten  days  after 
said  service  [referring  to  notice  of  appeal 
from  magistrate],  the  said  magistrate  shall 
file  iq  the  office  of  the  clerk  of  the  court 
the  said  notice,  together  with  the  record  and 
statement  of  all  proceedings  in  the  case,  and 
the  testimony  In  writing  -taken  at  the  trial 
and  signed  by  the  witnesses."  Inasmuch  as 
appeals  from  magistrates  are  heard  upon  the 
papers  required  to  be  filed  as  above,  without 
examination  of  witnesses,  the  implication  Is 
that  on  trials  before  magistrates  the  testi- 
mony of  witnesses  should  be  taken  down  In 
writing  and  signed  by  them  before  the  mag- 
istrate at  the  trial.  This  is  undoubtedly  the 
proper  practice,  and  its  enforcement  would 
be  salutary;  but  we  are  not  prepared  to  say 
now  that  every  failure  to  have  a  witness  to 
sign  his  testimony,  from  accident  or  other- 
wise, during  the  progress  of  the  trial,  would 
of  itself  be  good  ground  for  setting  aside  the 
Judgment  of  the  magistrate. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(«  s.  C.  344) 

STATE  T.  HOWARD, 

(Supreme  Court  of  South  Carolina.    July  8, 
1902.) 

CRIMINAL  LAW— APPHAL-REVIBW— 
BURQUIRY. 

1.  An  exception  to  the  legality  of  the  jury 
will  not  be  considered  on  appeal  when  no  such 
objection  was  raised  below. 
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2.  A  refusal  of  a  new  trial  on  coDTiction  of 
a  crime  is  not  error  in  law,  where  there  is  some 
evidence  tending  to  support  the  charge. 

3.  Where  a  servant  who  has  a  right  to  sleep 
in  his  master's  dwelling  goes  in,  not  with  intent 
to  lodge,  bat  with  intent  to  steal,  by  opening 
the  door  or  raising  the  sash,  and  actually 
steals  and  carries  away  his  master's  goods,  he 
commits  a  burglary. 

Appeal  from  general  aesalonB  circuit  court 
of  Beaufort  county;    Klugh,  Judge. 

Sam  Howard  was  Indicted  for  burglary, 
and  from  a  conTiction  he  appeals.  Affirm- 
ed. 

W.  8.  TiUlnghast,  tor  appellant  Mr. 
Davii^  for  the  State. 

JONES,  J.  The  defendant  was  convicted 
nnder  an  indictment  for  bnrglaiy  and  lar- 
ceny, and,  being  recommended  to  mercy  by 
the  Jury,  was  sentenced  to  five  years'  impris- 
onment in  the  penitentiary.  He  was  not 
represented  by  counsel  on  the  trial,  but  after 
conviction  he  secured  counsel,  and  moved 
tot  8  new  trial  "on  tbe  ground  that  a  joint 
occupant  of  a  dwelling  house  cannot  be  con- 
victed for  burglariously  brealdng  into  such 
dwelling  house,"  which  motion  was  refused 
by  the  circuit  court;  "the  court  being  of  the 
opinion  that  the  testimony  establishes  the 
fact  that  the  defendant  was  a  servant,  and 
not  a  Joint  occupant  of  the  dwelling  house 
is  question."  The  defendant  appeals,  except- 
ing that  the  court  erred  (1)  In  holding  that  a 
man  can  be  Indicted  for  burglary  in  his  own 
house;  C2)  hi  holding  that  a  Joint  occupant 
of  a  dwelling  house  coxild  be  convicted  of 
burglary  in  breaking  and  entering  such  dwell- 
ing house;  (3)  there  Is  an  entire  failure  of 
evidence  of  any  breaking  in  this  case;  (4) 
that  the  defendant  was  without  M^unsel  on 
his  trial,  and  It  was  Incumbent  upon  the 
state  to  try  him  by  a  legally  constituted  Jury, 
and,  there  being  no  law  authorizing  the  array 
of  Jurors  that  tried  defendant,  the  conviction 
was  Illegal,  and  the  court  was  without  Juris- 
diction to  impose  the  sentence  on  him. 

These  exceptions  take  a  much  wider  range 
than  is  Justified  by  the  "case"  presented  as 
a  basis  for  exceptions.  In  reference  to  the 
exception  touching  or  alleging  illegality  of 
the  Jury,  it  does  not  appear  that  any  objec- 
tion to  any  Juror  or  to  the  venire  was  raised 
in  the  circuit  court,  or  was  considered  by 
said  court;  nor  is  there  any  fact  stated  in 
the  "case"  upon  which  any  such  exception 
could  be  predicated.  A  new  trial  will  not 
be  granted  for  alleged  illegality  of  the  Jury 
which  is  asserted  for  the  first  time  in  this 
court. 

The  circuit  did  not  hold  that  a  man  can  be 
Indicted  for  biuglary  in  his  own  house,  aa 
alleged  In  the  first  exception;  nor  did  the 
court  hold  that  a  Joint  occupant  of  a  dwelling 
'  bouse  could  be  cMivlcted  of  burglary  of 
■uch  house,  as  alleged  in  the  second  excep- 
tion.   The  motion  for  a  new  trial  was  made 
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upon  the  single  ground  stated  above,  viz., 
that  a  Joint  occupant  of  a  dwelling  house  can- 
not commit  burglary  of  such  house;  and  the 
new  trial  was  refused  bbcause  the  court 
considered  the  evidoice  as  showing  that  de- 
fendant wag  merely  a  servant,  and  not  a 
Joint  occupant.  The  motion  assumed  the  ex- 
istence of  evidence  tending  to  show  a  bur- 
glary, except  that,  in  view  of  defendant's 
counsel,  the  evidence  showed  that  defendant 
Jointly  occupied  the  house  with  the  prosecu- 
tor, and  that  such  joint  occupant  could  not 
commit  burglary  in  such  house.  The  evi- 
dence  as  to  the  relation  between  the  prosecu- 
tes and  the  defendant  with  reference  to  the 
house  was  rather  meager.  The  prosecutor, 
however,  testified  that  the  defendant  had 
been  staying  with  htm  about  a  month,  and 
that  on  the  2d  of  October,  1901,— the  night  of 
the  alleged  burglary,— between  1  and  2 
o'clock,  the  defendant  went  out  of  the  houses 
and,  on  prosecutor's  asking  where  he  was 
going,  defendant  answered,  "Just  a  little 
ways."  The  defendant  testified  that  he  had 
been  working  for  the  prosecutor  for  three 
months,  for  which  prosecutor  owed  him. 
This  testimony  supports  the  view  of  the  cir- 
cuit Judge  that,  the  defendant  was  a  servant 
of  the  prosecutor,  and  not  a  Joint  occupant 
of  prosecutor's  dwelling;  but  perhaps  the 
testimony  might  Justify  an  Inference  that  de- 
fendant was  permitted  to  lodge  in  the  dwdl- 
Ing  house  of  his  employer,  and  there  was  no 
evidence  that  defendant  occupied  any  room 
other  than  that  occupied  by  the  owner. 
We  will,  therefore,  in  liberality  to  the  appel- 
lant, consider  the  case  as  one  of  a  'servant 
permitted  to  sleep  in  or  occupy  the  same  room 
with  the  master  and  owner  of  the  dwelling, 
charged  with  burglary  of  such  dwelling. 
Was  it  error  of  law  to  refuse  the  motion  for 
a  new  trial?  If  there  was  any  testimony  to 
support  the  verdict,  it  was  not  error  to  re- 
fuse new  trial.  This  court  will  not  con- 
sider the  sufficiency  of  evidence  to  convict, 
but  will  examine  the  testimony  only  for  Oie 
purpose  of  ascertaining  If  there  was  any  tes- 
timony tending  to  prove  the  charge;  it  being 
error  of  law  to  refuse  a  new  trial  only  when 
there  is  a  total  failure  of  evidence  tending 
to  prove  the  charge  or  allegation.  There  was 
evidence  tending  to  show  that  the  ptosecutor 
was  the  owner  of  the  dwelling  bouse,  as  al- 
leged in  the  indictment;  that  on  the  night 
of  the  2d  of  October,  1901,  between  1  and 
2  o'clock,  the  defendant,  who  had  for  some 
time  previous  been  in  the  employ  of  the  pros- 
ecutor, Paul  Cooxan,  and  had  probably  been 
permitted  to  occupy  the  same  room  occupied 
by  the  owner  as  a  lodging  place,  went  out  of 
said  dwelling,  closing  the  door  behind  him; 
that  the  house  was  closed  up  when  defendant 
went  away;  that  early  that  morning  the 
prosecutor  discovered  that  his  trunk  had  been 
broken  into,  and  about  $16  in  money  taken 
therefrom,  and  that  the  sash  of  the  window 
was  open  or  broken;  that  the  defendant  was 
missing;    that  the  prosecutor  pursued,  and 
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found  the  defendant  In  Beaufort,  In  the  pos- 
session of  abont  $13  of  the  stolen  money,  taav- 
lug  spent  some  for  a  cart;  and  that  defend- 
ant confessed  to  having  taken  the  numey. 
The  testimony  was  sucb  as  required  it  to 
be  snbmltted  to  the  jury  to  determine  wheth- 
er the  defendant,  after  leaving  the  house  that 
night,  returned  and  entered  either  the  door 
by  puBblng  It  open,  or  the  window  by  rais- 
ing the  sash,  with  Intent  to  steal  the  money, 
or  whether  he  had  taken  the  money  out  of 
the  trunk  before  he  left  the  house  that  night, 
between  1  and  2  o'clock;  and.  In  the  absence 
of  any  complaint  as  to  the  charg^e,  we  are 
bound  to  assume  that  the  jury  were  properly 
instnicted.  If  the  defendant,  being  right- 
fully In  the  prosecutor's  dwelling  as  his  serv- 
ant, teoke  open  the  trunk  and'  stole  there- 
from the  money,  that  would  not  constitute 
burglary;  but  If,  being  without  the  dwelling, 
he  should  push  opea  a  closed  door,  or  raise 
a  sash,  and  enter,  not  for  the  purpose  of  us- 
ing the  dwelling  house  as  a  lodging  place, 
within  his  trust  and  employment  but  for  the 
purpose  of  stealing  his  master's  goods,  which, 
of  course,  is  not  within  his  trust  and  employ- 
ment that  would  be  burglary.  A  servant's 
right  to  enter  his  master's  dwelling  depends 
upon  the  purpose  with  which  he  enters.  If 
he  enters  pursuant  to  the  trust  of  his  employ- 
ment being  rightfully  In,  if  he  then  conceives 
the  felonious  purpose,  and  attempts  to  carry 
it  oat  without  breaking  any  inner  door.  It 
Is  not  burglary,  for  there  is  no  breaking  and 
entering  with  felonious  Intent;  but  if,  being 
out  of  the  dwelling,  he  does  that  which  would 
constitute  a  breaking  and  entering,  In  a 
stranger,  and  does  It  with  the  intent  to  steal 
or  commit  a  felony,  or  if,  being  in  without 
breaking,  he  breaks  an  Inner  door  with  sucb 
purpose,  then  he  commits  burglary,  for  the 
entrance  for  such  purpose  is  in  violation  of 
his  trust  and  employment  It  Is  true  that 
one  cannot  commit  bnrglaiy  of  his  own  dwell- 
ing bouse,  since  burglary  is  the  breaking 
and  entering  In  the  night  of  the  dwelling 
house  of  another  with  Intent  to  commit  a 
felony  therein.  But  a  servant  who  Is  per- 
mitted to  lodge  In  the  same  room  with  the 
maat^  and  owner  of  the  dwelling  has  no 
such  Interest  In  the  dwelling  house  as  to 
make  it  In  any  proper  sense  his  dwelling; 
and,  upon  the  facts  In  this  case,  it  was  prop- 
erly laid  In  the  Indictment  as  the  dwelling 
of  the  prosecutor.  "When  persons  are  abid- 
ing in  a  house  as  guests,  or  by  sufference  or 
otherwise,  having  no  fixed  or  certain  in- 
ttfest  In  any  part  of  It  and  burglary  is  com- 
mitted in  any  of  their  apartments,  the  Indict- 
ment abonid  lay  the  ofTense  as  in  the  man- 
sion ot  the  proprietor  of  the  house."  Archb. 
Cr.  Pnte.  &  PL  1094-1009.  In  2  Buss. 
Crimen,  7.  dting  1  Hale,  P.  C.  553,  It  Is 
stated:  "It  wU  amount  to  burglary  If  ■ 
servant  In  the  nighttime  open  the  chamber 
door  of  bis  master  or  mistress,  whether  latch- 
ed or  otherwise  fastened,  and  enter  for  the 
imrpoae  sf  committing  murder  or  rape,  or 


with  any  other  felonious  design,"  etc.  In  2 
Blsh.  Cr.  Law,  {  97,  the  author  states:  "If 
one  Is '  within,  however  lawfully,  and  there 
breaks  an  inner  door,  through  which  he  en- 
ters a  room  with  burglarious  intent  as  where 
a  servant  lifts  the  latch  and  goes  Into  a 
chamber  to  commit  murder  or  a  rape,  It  is 
burglary."  In  a  note  to  this  section  the  au- 
thor says:  "Probably  If  the  chamber  were 
his  own  lodging  room,  the  case  would  be 
otherwise,  because  of  his  quasi  interest. 
•  •  •"  Lord  Hale  makes  the  distinction 
whether  the  "opening  of  the  door  is  within 
his  trust"  If  it  is,  he  considers  "the  break- 
ing with  felonious  Intent  not  to  be  burglary, 
bnt  otherwise  'If  it  is  not  within  his  trust." 
But  we  do  not  think  that  a  servant  though 
permitted  to  lodge  with  the  master  in  the 
master's  chamber,  has  any  such  interest  in 
the  dwelling  or  habitation  as  would  make  It 
within  his  trust  and  employment  to  enter 
such  chamber  with  felonious  Intent  to  steal 
the  master's  goods.  The  principle  is  well 
stated  bi  Lowder  v.  State,  63  Ala.  143,  85 
Am.  Rep.  9,  thus:  "Though  he  [the  servant] 
might  have  the  privilege  of  opening  and  en- 
tering his  master's  mansion  house  to  go  to 
bed  therein,  he  would,  it  seems  to'  me,  be 
guilty  of  burglary  If  he  unlocked  and  en- 
tered It  in  the  nighttime  with  the  Intent  to 
rob,  and  did  then  commit  robbery  therein; 
only,  to  Justify  a  conviction  In  such  a  case, 
the  Jury  ought  to  be  satisfied  by  the  evi- 
dence, beyond'  a  reasonable  doubt  that  the 
Intent  to  rob  existed  when  the  house  was 
entered,  not  formed  afterward."  Assuming, 
therefore,  that  the  defendant  was  the  serv- 
ant of  the  prosecutor,  and  had  permission 
to  lodge  in  tiie  same  room  with  the  prosecu- 
tor,—there  being  some  evidence  that  he  en- 
tered through  the  closed  door,  or  by  raising 
the  window  sash,  with  intent  to  steal  the 
prosecutor's  money,  and  did  so  steal  the  mon- 
ey,—It  was  not  error  of  law  to  refuse  the  mo- 
tion for  a  new  trial. 
Judgment  afllrmed. 


8TATB  V.  LARE. 


(64  S.  C.  850) 


(gnprsDM  Oomt  of  Sooth  GoroUna.   July  8; 
1902.) 

CRIMINAL  LAW— AFPBAt.-REVIBW— OVBRHUIr. 

ING  DBMURRBR— HOHICIDB-INDICTUENT 

— ARRBST  OF  JX7DOMBNT. 

1.  'Where  a  demurrer  to  an  indictment  was 
overruled,  and  a  motion  made  in  arrest  of  judg- 
ment on  the  same  ground  was  refused,  excep- 
tions for  error  in  refasing  a  new  trial  do  not 
bring  up  for  review  on  appeal  the  ovemiling  of 
the  demurrer. 

2.  An  Indictment  charging  defendant  with 
committing  a  homicide  by  striking  in  the  head 
"with  a  stone  or  iron  hammer"  is  not  defective 
because  charging  the  crime  'disjunctively. 

3.  An  indictment  recited  that  It  was  found 
some  montiia  before  the  commission  of  the  al- 
leged offense.  The  jonmals  of  the  court  show- 
ed tliat  the  indictment  was  found  after  the  al* 
leged  oflfense  was  committed.    No  motion  was 
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made  to  amend.    Hdd  not  good  ground  in  ar- 
rest of  judgment. 

Appeal  from  general  sessions  circuit  court 
of  Anderson  county. 

Walte*  Lark  was  convicted'  of  mau- 
slanghter,  and  appeals.    AfBrmed. 

M.  L.  Bonbam,  for  appellant  U.  X.  Gun- 
ter,  Asst  Atty.  Gen.,  for  the  State. 

JONES,  J.  The  defendant.  Indicted  for 
murder,  was  found  guilty  of  manslaughter, 
and,  before  sentence  was  passed,  moved  in 
arrest  of  judgment  on  these  grounds:  *'<1) 
Because  It  appeared  on  the  face  of  the  In- 
dictment that  the  bill  was  found  at  a  court 
begun  to  be  holden  on  the  lOtli  of  February, 
1901,  and  that  the  offense  was  alleged  to 
hare  been  committed  on  the  11th.  day  of  Oc- 
tober, 1901;  so  that  it  would  appear  that  the 
bill  of  indictment  was  found  several  months 
before  the  offense  was  committed.  (2)  Be- 
cause the  indictment  alleges  that  the  said 
Walter  Lark  him,  the  said  Will  Harmon, 
then  and  there,  feloniously,  willfully,  and  of 
his  malice  aforethought,  with  a  stone  or  iron 
hammer  did  strike.'  etc.  The  use  of  the  dis- 
junctive conjunction  'or,'  in  the  description 
of  the  instrument  used,  making  the  indict- 
ment fatally  defective  for  uncertainty." 
The  motion  was  overruled,  and  the  defend- 
ant was  sentenced.  The  appeal  assigns 
error  in  refusing  to  arrest  judgment  upon 
the  grounds  stated. 

It  appears  that  the  motion  in  arrest  of 
judgment  is  based  upon  objections  to  the  in- 
dictment for  defect  apparent  on  the  face 
thereof.  Section  67,  Townsend's  Code,  pro- 
vides that  "every  objection  to  any  Indictment 
for  any  defect  apparent  on  the  face  thereof 
shall  be  taken  by  demurrer  or  on  motion  to 
quash  such  indictment  before  the  jury  shall 
be  sworn  and  not  afterwards."  The  purpose 
and  effect  of  such  legislation  are  to  pi'event 
motions  to  arrest  judgment  on  grounds  based 
upon  defects  in  indictment  apparent  on  the 
face  thereof.  It  is  true  that  such  grounds 
were  taken  by  the  defendant's  coimsel  by 
demurrer  or  motion  to  quash  before  the  jury 
were  sworn,  and  the  same  were  overruled; 
but  no  exception  was  taken  to  the  ruling  of 
the  court  on  the  demurrer  w  motion  to 
quash,  and,  in  the  absence  of  such  exception, 
the  action  of  the  court  in  that  regard  is  not 
properly  under  review.  This  Is  sufDcient  to 
require  a  dismissal  of  the  appeal.  We  will, 
however,  add  some  observations  in  reference 
to  the  matters  upon  which  a  reversal  is 
sought: 

Section  66,  Or.  Code,  provides:  "B^very  in- 
dictment shall  be  deemed  and  adjudged  suf- 
ficient and  good  in  law  which,  in  addition  to 
allegations  as  to  time  and  place  as  now  re- 
quired by  law,  charges  the  crime  substantial- 
ly in  the  language  of  the  common  law  or  of 
the  statute  prohibiting  the  same,  or  so  plain- 
ly that  the  nature  of  the  offense  charged  may 
be  easily  understood,"  etc.  Section  60,  Cr. 
Code,  provides:    "Every  indictment  for  mur- 


der shall  be  deemed  and  adjudged  sufficient 
and  good  in  law  which,  in  addition  to  set- 
ting forth  the  time  and  place,  together  with 
a  plain  statement,  divested  of  all  useless 
phraseology,  of  the  manner  in  which  the 
death  of  the  deceased  was  caused,  charges 
that  the  defendant  did  feloniously,  wilfully 
and  of  his  malice  aforethought,  kill  and  mur- 
der the  deceased."  The  second  objection  to 
the  indictment  relates  to  the  allegation  as  to 
the  instrument  with  which  death  was 
caused,  and  it  is  contended  that  the  use  of 
the  disjunctive  "or"  In  the  phrase  "with  a 
stone  or  iron  hamm«r"  Is  fatal,  for  uncer- 
tainty and  repugnancy.  But  there  is  no  un- 
certainty in  the  statement  of  the  manner  in 
which  the  death  of  the  deceased  was  caused. 
The  charge  plainly  informs  the  defendant 
that  he  is  called  upon  to  answer  for  a  homi- 
cide committed,  not  by  poisoning,  drowning, 
strangulation,  stabbing,  shooting  with  gun  or 
pistol,  etc.,  but  by  striking  on  the  head  with 
some  hard,  blunt  instrument,— a  stone  or  iron 
hammer.  Whether  the  particular  Instru- 
ment used  was  a  stone  or  iron  hammer  was 
not  material,  in  the  information  necessary  to 
the  court  to  enable  it  to  determine  whether 
a  crime  of  which  it  bad  jurisdiction  was 
charged,  and  what  punishment  to  Impose  in 
case  of  conviction;  nor  was  it  necessary  to 
enable  defendant  to  prepare  for  bis  defense: 
nor  was  it  necessary  in  the  event  of  a  plea 
of  former  acquittal  or  conviction.  It  is  true 
that  an  indictment  must  not  charge  the  of- 
fense disjunctively,  as  shown  in  State  y. 
O'Bannon,  1  Bailey,  144;  but  the.  indictment 
does  not  violate  this  principle,  for  both  the 
offense  and  the  punishment  therefor  are  the 
same,  whether  the  instrument  of  death  was 
a  stone  or  hammer. 

The  other  objection  to  the  indictment,  viz.. 
that  it  shows  upon  its  face  that  the  bill  of 
indictment  was  found  before  the  offense  waa 
committed,  is  equally  untenable  in  arrest  of 
judgment  Such  objection  would  be  fatal  if 
in  fact  the  indictment  was  found  before  the 
alleged  time  of  the  crime  charged,  for  it 
would  be  absurd  to  charge  the  commission 
of  a  crime  after  the  finding  of  the  Indict- 
ment The  indictment  however,  chargea 
that  defendant  on  the  11th  day  of  October, 
1901,  "did  strike  and  wound,"  "did  kill  and 
murder"  the  deceased;  thus  also  showing  on 
its  face  that  the  crime  charged  was  a  past 
offense,  and  committed  before  the  finding  of 
the  indictment  The  recital  in  the  caption  is 
alone  relied  on  to  show  that  the  offense  was 
charged  to  have  been  committed  before  the 
finding  of  the  indictment  But  the  best  evi- 
dence of  the  time  of  the  finding  of  the  Indict- 
ment was  the  court  journals,  of  which, 
doubtless,  the  trial  judge  took  notice.  Th« 
cases  of  State  v.  Williams.  2  McOord,  SUl. 
and  Vandyke  v.  Dare,  1  Bailey,  65,  show 
that  the  caption  of  an  indictment  is  no  part 
of  the  finding  of  the  grand  jury,  and  may  be 
corrected  and  amended  at  any  time  by  the 
Journals  of  the  court:  and  the  case  of  State- 
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y.  Mb7,  45  &  G.  boo,  28  8.  B.  51S,  ahowv 
tbat  under  section  68,  Towaaeai'a  Code,  an 
Indictment  charging  that  an  offense  was 
committed  in  a  certain  year  may  be  amend- 
ed on  the  trial  by  inserting  the  proper  year. 
As  a  matter  ot  fact,  the  recital  in  the  cap- 
tion was  erroneous,  because  the  10th  day  of 
February,  1901,  fell  on  Sunday,  and  it  was 
impassible  that  the  court  should  have  begun 
to  be  holden  on  that  day;  and  the  Judge 
doubtless  knew  from  the  Journal  of  the  pro- 
ceed logs  of  the  court,  begun  to  be  holden  by 
him  on  the  10th  day  of  February,  1902,  at 
which  term  the  defendant  was  brought  to 
trial,  that  the  Indictment  was  In  fact  found 
during  that  term.  Defects  in  indictments 
which  may  be  cured  by  amendment  are  not 
good  grounds  In  arrest  of  Judgment 

The  Judgment  of  the  drcnit  eonrt  Is  af- 
firmed. 


(64  S.  a  4t5) 

MURCHISON  ▼.  MILLER  et  aL 

(Supreme  Cpnrt  of  South  Carolina.     July  21, 

1S02.) 

iVDOB-POWBRS   IN  VACATION— WRIT   OF  A8- 
8ISTANCB— EVIOSNCB— RES    JUDICATA. 

1.  Townsend's  Code,  |  2733,  providing  that 
the  Judge  of  the  drcalt  court  at  chambers  and 
In  Tacatlon,  as  well  as  in  term,  sliall  make,  di- 
rect, and  award  mesne  and  final  process,  held 
to  authorize  a  judge  to  order  a  writ  of  assist- 
ance, to  enable  the  sheriff  to  ^ut  the  purchaser 
at  a  judicial  sale  Into  possession,  at  chambers. 

2.  Where,  on  motion  for  a  writ  of  assistance, 
there  is  evidence  ot  knowledge  of  a  judicial  sale 
of  the  land,  and  that  the  motion  la  resisted  on 
the  ground  that  the  sale  Is  void,  it  is  unnecessa- 
ry to  show  a  deed  under  the  sale  and  a  demand 
for  possession. 

3.  Where  a  foreclosure  sale  has  been  con- 
firmed on  error,  and  an  order  entered  refusing 
to  enjoin  the  sale,  on  motion  for  writ  of  assist- 
ance respondent  cannot  set  up  as  a  defendant 
that  the  sale  was  void  under  an  agreement  be- 
tween the  parties  relied  on  in  motion  to  enjoin. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Gary,  Judge. 

Motion  by  Harriet  Murchlson,  executrix,  in 
ber  action  against  Minnie  H.  MlUer,  Robert 
N.  Senn,  Wm.  H.  Lyles,  and  John  S.  Vemer, 
receiver,  for  writ  of  assistance  against  Min- 
nie H.  Miller  and  her  husband,  Jasper  Miller. 
P^om  order  commanding  writ  to  issue,  Jasper 
Miller  and  wife  appeaL    Affirmed. 

Frank  O.  Tompkins  and  John  T.  Dun<ian, 
for  appellants.    R.  W.  Shand,  for  appellee. 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Bhrnest  Gary,  made  at  chambers, 
granting  a  writ  of  assistance  to  put  a  pur- 
chaser at  mortgage  foreclosure  sale  Into  pos- 
session of  the  premises. 

The  grounds  upon  which  the  order  was 
granted  will  appear  by  reference  to  the  wder, 
which  is  as  follows:  "This  matter  came  be- 
fore me  on  a  rule  issued  on  the  application 
of  the  plaintiff  against  the  defendant  Mrs. 
Minnie  H.  Miner,  and  her  husband,  Jasper 
Miller,  to  show  cause  why  they  should  not  be 
attached  for  contempt  of  court  in  refusing  to 
42  S.B.— 12 


yield  up  possession  of  tbe  land  purchased  by 
Harriet  M.  Beckwith  under  the  decree  of  the 
eonrt  in  this  case;  and  that  such  further 
order,  if  any  be  necessary,  be  Issued  to  force 
oompUance  with  said  decree.  The  circuit 
coturt  adjoomed  without  hearing  a  return  to 
said  rule,  and  the  matter  was  taken  up  by 
me  In  Columbia  on  the  lOtb  of  September, 
1001.  The  respMidents  made  return  by  their 
attorneys,  Duncan  and  Tompkins.  It  hap- 
pens that  the  property  In  question  was  mort- 
gaged by  Minnie  H.  MUler  to  Harriet  Murchl- 
son, executrix  (now  Harriet  M.  Beckwith). 
The  mortgage  was  foreclosed  by  a  proceeding 
In  court  to  which  Mrs.  Minnie  H.  Miller  was 
duly  made  a  party,  and  she  made  default 
The  proi)erty  was  soUl  under  the  decision  ot 
the  court  from  which  there  was  no  appeal. 
The  sale  of  the  part  now  in  question  to  Mrs. 
Harriet  M.  Beckwith  was  reported  by  the 
master  to  the  court  and  this  report  was  duly 
conflrmed.  The  decree  of  the  court  directed 
that  upon  the  making  of  the  deed  by  the 
master,  the  purchaser  be  let  into  possession 
of  the  premises  purchased  by  her  on  produc- 
tion of  the  deed  executed  by  the  master,  it 
being  recorded.  The  possession  has  not  been 
surrendered  by  the  respondents,  and  they,  in 
.their  return,  dispute  the  right  of  the  plaintiff 
to  possession,  on  the  grounds  that  there  was 
no  legal  sale,  by  reason  of  an  alleged  agree- 
ment between  Mrs.  Beckwith  and  Jasper  Mil- 
ler, representing  his  wife,  made  prior  to  the 
sale.  This  objection  has  previously  been 
urged  by  Mr.  and  Mrs.  Miller  by  a  proceeding 
In  the  cause  had  before  Judge  Townsend  prior. 
to  the  sale,  in  which  Judge  Townsend  refused 
to  Interfere.  From  the  order  of  Judge  Towns- 
end  no  appeal  was  taken.  It  is  manifest 
therefore,  under  the  decree,  sale,  and  deed  in 
this  case,  that  the  plaintiff  and  purchaser  is 
entitled  to  the  possession  of  the  property 
covered  by  her  deed,  and  that  the  respondent 
Mrs.  Minnie  H.  Miller,  and  her  husband,  Jas- 
per Miller,  claiming  to  represent  b&  as  agent 
are  improperly  refusing  to  surrender  posses- 
sion. Under  these  circumstances,  it  Is  proper 
for  the  court  to  see  that  Its  decree  Is  car- 
ried out  Process  of  contempt  might  Justly 
be  invoked  In  the  cotut  of  equity,  but  plain- 
tiff waives  at  this  stage  of  the  case  any  right 
to  claim  such  process,  and  asks  only  for  such 
process  as  will  be  necessary  to  carry  the  de- 
cree of  the  court  Into  effect  Such  an  order 
may  be  passed  not  only  In  open  court  but 
by  the  Judge  at  chambers.  It  Is  therefore  or- 
dered tliat  the  clerk  of  the.  court  do  issue  a 
writ  of  assistance  in  the  ustial  form,  directed 
to  the  sheriff  of  Richland  county,  requlrtaig 
him  to  put  Mrs.  Harriet  M.  Beckwith  In  per- 
son, or  by  attorney.  In  possession  of  the  land 
described  in  deed  of  John  8.  Yerner,  master, 
to  Harriet  M.  Beckwith,  dated  11th  July, 
1898,  recorded  in  clerk's  office,  Richland  coun- 
ty, 12th  August  1898,  in  Deed  Book  Y,  page 
546.  It  Is  further  ordered  that  the  respond- 
ents. Jasper  Miller  and  Mrs.  Minnie  H.  Mil- 
ler, their  agents  and   tenants,   be  enjoined 
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from  interfering  In  any  ynj  with  the  execu- 
tion of  said  writ  by  the  aherlfl,  or  with  the 
posseBsion  of  the  said  lands  by  Mrs.  Harriet 
M.  Beckwlth.  Let  the  papers  In  this  caose 
be  filed  with  the  clerk  of  court,  with  the  orig- 
inal Judgment  roll." 

It  Is  excepted  that  the  drcnlt  judge  erred 
In  assnmlng  Jurisdiction  of  the  rule  to  show 
cause  at  chambers.  It  will  be  observed  that 
the  rule  to  show  cause  also  contemplated 
Judgment  for  contempt,  and  when  lasned  It 
was  expected  to  be  heard  while  the  court 
was  In  session,  but,  the  court  adjoumtog  be- 
fore a  hearing  could  be  bad,  the  matter  was 
taken  up  before  the  judge  at  chambers;  but, 
as  no  Judgment  for  contempt  was  In  fact 
made,  the  principle  announced  in  State  t. 
Nathans,  49  8.  C.  200,  27  8.  K  S2,  has  no 
application.  The  order  was  In  the  nature 
of  a  writ  of  assistance  to  enable  the  sheriff 
to  put  the  purchaser  at  a  Judicial  sale  Into 
possession  of  the  premises.  The  usual  prac- 
tice in  this  state  Is  to  proceed  by  rule  to  show 
cause.  Trenholm  t.  Wilson,  13  S.  C.  174; 
Le  Conte  ▼.  Irwin,  23  8.  C.  100;  Gerald  ▼. 
Gerald,  81  8.  O.  171,  »  8.  B.  782.  The  or- 
der  In  such  case  Is  final  process  to  enforce 
the  decree  of  the  court  of  equity,  and  is  like 
an  execution  or  writ  of  possession  in  an  ac- 
tion of  ejectment.  The  power  to  grant  such 
an  order  at  chambers  is  found  In  section 
2733,  Townsend's  Code,  which  provides:  "The 
circuit  court  shall  be  deemed  always  open  for 
the  purpose  of  issuing  and  returning  mesne 
and  final  process  •  •  *  and  it  shall  be 
competent  for  any  judge  of  the  said  courts, 
upon  reasonable  notice  to  the  parties,  in  the 
clerk's  office  or  at  chambers,  and  in  vacation 
as  well  as  In  term,  to  make,  direct  and  award 
all  such  process.  •  •  •"  It  is  also  recog- 
nized in  section  402  of  the  Code  of  Civil  Pro- 
cedure, where  It  is  provided:  "(2)  Motions 
may  be  made  to  a  Judge  or  justice  out  of 
court,  except  for  a  new  trial  on  the  merits." 

It  is  urged  under  the  second  exception  that 
It  Is  error  to  grant  the  vrrlt,  because  the  de- 
cree of  sale  provided  that  the  purchaser  shall 
be  let  Into  possession  on  production  of  the 
deed,  and  that  said  deed  has  never  been  pro- 
duced, shown  to  or  served  upon  the  party  In 
possession,  Minnie  H.  Miller.  While  It  Is 
proper  and  usual  In  applications  like  this  to 
show  that  the  party  In  possession  refused  to 
deliver  the  same  on  production  of  the  deed 
and  demand  for  possession,  proof  of  such 
formal  production  of  the  deed  is  not  neces- 
sary when  It  la  made  to  appear,  as  In  this 
case,  that  the  party  in  possession,  with  knowl- 
edge of  the  sale,  withholds  possession  from 
the  purchaser  on  the  ground  that  the  sale  is 
void.  In  snch  a  case,  the  formal  exhibition 
of  the  deed  to  the  party  In  possession  would 
k«  a  useless  ceremony. 

The  remaining  exceptloDs  idate  to  flie  con- 
tention of  appellants  that  the  sale  was  void 
hgr  icasoo  tt  an  alleged  agreement  between 
Ifm  Harriet  M.  Beckwlth  and  Jasper  MlUer, 
the  hnsband  and  agent  of  Mrs.  Minnie  H. 


Miller,  made  after  tbe  Jolgment  at  foredo- 
sure,  and  prior  to  the  sale  thereunder  to  Mrs. 
Beckwlth.  The  contention  In  behalf  of  Mrs. 
Miller  is  that  hi  1897.  after  the  order  of  fore- 
closure herein,  and  after  the  said  property 
was  bid  hi  by  Mrs.  Miller  at  the  first  sale 
thereunder,  and  after  she  had  failed  to  com- 
ply  with  her  bid.  Mrs.  Beckwlth,  the  mort- 
gagree,  agreed  that  upon  Mrs.  Miller's  paying 
up  an  court  costs  and  attorney's  tees,  and 
paying  $760,  that  she  (Mrs.  Beckwlth)  would 
take  a  new  mortgage  exactly  like  the  old  one, 
providing  for  the  payment  of  the  debt  within 
five  years,  and  that  the  proceedings  instituted 
under  the  old  mortgage  should  be  ended  and 
taken  out  of  court,  and  that  Mrs.  Miller  had 
complied  with  her  part  of  the  agreement 
That  there  was  any  such  agreement  was  de- 
nied by  Mrs.  Beckwlth  and  her  attorney,  Mr. 
Shand,  who  contended  that  the  agreonent 
was  merely  to  postpone  the  sale  under  the 
decree  until  first  Monday  In  January,  1896. 
It  appears  that  the  property  was  advertised 
for  resale  in  January,  1898,  and  was  post- 
poned at  the  request  of  Mrs.  Miller.  In  Feb- 
ruary, 1808,  on  a  petition  setting  up  the  al- 
leged agreement,  Mrs.  Miller  procured  from 
Judge  Townsend  a  temporary  restraining  or- 
der enjoining  proceedings  to  sell  said  prop- 
erty; but,  upon  return  to  the  rule  to  show 
cause  Issued  by  him,  the  rule  was  discharged, 
and  the  temporary  injunction  was  dissolved. 
No  appeal  was  taken  from  Judge  Townsend's 
order.  The  property  was  advertised  and  of- 
fered for  sale  In  March,  1898,  and  was  bid  in 
by  Mr.  Jasper  Miller,  who  failed  to  comply 
with  the  terms  of  the  sale.  The  premises 
were  resold  in  May,  1898,  and  purchased  by 
Mrs.  Beckwlth,  who  received  deed  of  convey- 
ance dated  11th  July,  1898,  recorded  August 
12,  1898.  This  sale  was  confirmed  by  order 
of  the  court  on  July  12,  1898.  If  there  was 
any  such  agreement  as  set  up  by  Mrs.  Miller, 
the  order  of  confirmation  estops  ha  from  as- 
serting It  (Le  Conte  v.  Irwin,  23  S.  C.  Ill), 
not  to  mention  the  unappealed  order  of  Judge 
Townsend,  which  refused  to  restrain  said  sale 
upon  an  application  based  upon  said  alleged 
agreement 

The  judgment  or  order  of  the  circuit  court 
lsa£armed. 


(64  S.  C.  365) 

BROWN  V.  CAROLINA  MIDLAND  RT.  CO. 

(Supreme  Court  of  South  Carolina.    Jane  17, 
1902.) 

RAILROADS— riRBS  ON  RIOHT  OT  WAT— UA- 
BIUTIES— NONSUIT. 
1.  Where,  In  an  action  for  damages  caused 
by  fire  communicated  from  the  right  of  way  of 
defendant  railroad  company,  there  la  evidence 
that  an  agent  of  the  defendant  made  a  fire  In 
the  store,  and  went  away,  that  the  stove  was 
defective  and  set  fire  to  the  depot,  and  that  the 
fire  was  first  seen  in  the  roof  of  the  depot  and 
was  communicated  from  there  to  the  property 
of  plaintUf,  it  is  Improper  to  grant  a  nonsuit 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county:  HnJaon,  Bpedal  Judge. 
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Action  tiy  Jennie  Brown  against  the  CSaro- 
Una  Midland  Railroad  Company.  From  an 
order  granting  a  nonsuit,  plaintiff  appeals. 
Reversed. 

Davis  ft  Best,  R.  C.  Holman,  J.  O.  Patter^ 
son,  and  W.  A.  Holman,  for  appellant  Rob- 
ert Aldrlch  and  Izlar  Bros.,  for  appellee. 

GABT,  A.  3.  This  appeal  raises  tbe  ques- 
tion whether  his  honor  the  circuit  Judge  erred 
In  granting  a  nonsuit  on  the  ground  that  there 
was  no  testimony  whatever  tending  to  show 
that  the  fire  described  In  tbe  complaint  orig- 
inated wlthhi  the  Umits  of  the  right  of  way 
of  said  road  In  consequence  of  the  act  of  any 
of  Its  authorised  agents  or  employte.  Tbe 
fourth,  fifth,  and  sixth  paragraphs  of  the 
complaint  are  as  follows: 

"(4)  That  on  the  night  of  tbe  lOtb  or  tbe 
eariy  morning  of  the  11th  (about  1  o'clock 
a.  m.)  of  January,  A.  D.  1899,  as  hereinbefore 
alleged,  the  defendant  corporation,  whose  de- 
pot was  situated  on  Its  right  of  way  near  its 
line  ot  road,  and  tbe  plalnttfTs  buildings  and 
other  property  as  aforesaid,  beta>g  situated  a 
like  distance  therefrom  (to  wit,  five  or  six 
feet),  allowed  fire  to  remain  in  or  so  near 
said  depot  building  that  the  same  caught  or 
took  fire,  communicated  same  to  plaintiff's 
buildings,  as  hereinbefore  alleged,  completely 
destroying  them,  together  with  the  corn-mill 
outfit,  cylindrical  cotton  press  outfit  cotton 
glnnecy,  gins,  feeders,  condensers,  fans,  shaft- 
ings, conveyors,  and  pulleys;  that  said  fire 
also  destroyed  the  cotton,  com,  cotton  seed, 
cans  and  cases,  engines  and  hollers,  shaftings 
and  pnlleys,  and  each  and  every  artlde  as 
enumerated  In  the  third  paragraph  of  this 
complaint 

"(5)  That,  among  other  things,  it  was  the 
duty  of  the  defendant  company  to  retain  a 
nlghf  watchman  at  and  around  said  depot  at 
night  to  prevent  Just  such  confiagratlons  as 
herein  complained  of,  which  th^  failed,  neg- 
Ugently,  so  to  da 

ySi  That  said  fire  would  not  have  occur- 
red but  for  defendant's  carelessness  and  neg- 
ligence in  allowing  same  to  remain  In  their 
stove  or  heater  In  said  depot  and  other  fire 
to  remain  near  or  about  said  depot;  and  the 
plaintiff  further  charges  that  said  defendant 
allowed  a  box  car  to  stand  between  their 
depot  and  plalntifTs  buildings  In  a  dangep- 
ous  condition,  to  wit,  a  hot  box  being  there- 
to attached,  all  of  which  facts  were  well 
known,  or  should  have  been  known,  to  said 
defendant;  and  by  reason  of  the  aforesaid 
facts  the  defendant  bas  damaged  the  idalntlff 
110,000." 

Tbe  answer,  among  other  things,  contained 
a  general  denial,  which  put  In  issue  the  al- 
legation that  the  fire  originated  within  the 
limits  ot  tbe  right  of  way  of  said  road  In  con- 
sequence of  tbe  acta  of  Its  authorized  agents 
or  employA. 

Section  1688  of  tbe  Revised  Statutes  is  as 
(oOowK    "tiYOj  EaOroad  oozporatlao  shall  Xm 


responsible  in  damages  to  any  person  or  cor- 
poration whose  buildings  or  other  property 
may  be  injured  by  fire  communicated  by  its 
locomotive  engines  or  originating  within  the 
limits  of  the  right  oC  way  of  said  road,  In 
consequence  of  the  act  of  any  of  Its  author- 
ized agents  or  employes,  except  In  any  case 
where  property  shall  have  been  placed  on  the 
right  of  way  of  such  corporation  unlawfully 
or  without  Its  consent,  and  It  shall  have  an 
Insurable  Interest  in  the  property  upon  Its 
route  for  which  It  may  be  so  held  responsible, 
and  may  procure  Inauranoa  in  Its  own  he- 
halt" 

W.  A.  Wright  testified  as  follows:  "Did 
you  see  the  fire  that  occurred  In  January  of 
that  year  at  tbe  Carolina  Midland  depot? 
Yes,  sir.  Where  were  yon  when  yon  saw 
that  fire?  In  my  bedroom.  How  far?  About 
two  hundred  yards.  Is  that  the  nearest  res- 
idence to  that  depot?  Yes,  sir.  Where  did 
you  first  see  the  fire?  On  top  of  the  roof. 
The  fire  appeared  to  be  about  the  middle  of 
the  roof.  Was  there  anything  else  burning? 
Soon  after  the  top  of  the  car  boxes  caught 
from  the  falling  dnders.  Was  Mr.  Brown's 
gUinery  burning?  No,  sir;  none  of  that  part 
on  fire.  Did  they  catch  while  yon  were 
there?  Yes,  sir.  Was  there  any  fire  on  the 
lower  part  of  the  depot?  No,  sir;  the  fire 
threw  a  great  deal  of  light  In  my  room,  and 
when  I  got  up  I  ran  to  the  window  on  this 
side  next  to  the  depot  where  the  fire  was, 
and  threw  the  window  up,  and  there  was  no 
fire  on  the  lower  part  of  the  depot  at  all." 
O.  M.  Green  testified  as  follows:  "Where 
were  yott  when  this  fire  caught?  I  was 
asleep,  and  was  aroused  by  one  of  my  chil- 
dren which  was  sleeping  on  the  east  side,  and 
I  was  on  the  west  side,  of  the  house;  and  I 
went  out  on  my  back  piazza  and  saw  the  fire, 
and  It  seemed  as  If  It  was  burning  In  the 
south  end  of  the  depot  Please  indicate  whoe 
you  think  that  fire  was  on  that  building? 
My  recollection  Is  that  It  was  burning  about 
the  second  story  part  of  the  building,  I  could 
not—  Did  you  go  over  there?  I  dressed  as 
quick  as  I  could  and  went  over  there.  When 
I  got  there  I  found  the  depot  burning,  and  the 
platform  caught  Immediately  after  I  got 
there.  Were  any  box  cars  on  that  side?  I 
think  tbere  were  two  or  three.  There  were 
some,  but  I  don't  know  where  they  were. 
Well,  give  us  an  idea  about  where  they  were? 
I  know  they  were  between  this  building,  but 
can't  locate  them  exactly.  Are  you  familiar 
with  the  construction  of  this  depot  building? 
Yes,  sir.  How  was  It  constructed?  The 
offices  that  were  occupied  by  the  agent  and 
waiting  rooms  were  on  tbe  first  fioor.  How 
was  the  building  heated?  It  was  heated  by 
a  heater.  Where  was  the  heater?  It  was 
down  stairs  In  the  room  of  the  agent  How 
did  the  pipes  go  out  of  there?  They  went 
out  In  a  coil.  How  did  the  pipes  get  oat  of 
the  building?  Well,  I  would  not  like  to  cs- 
idain  that,  for  I  can't  remember  it.  Give  us 
an  Idea?    My  recollection  la  tbat  It  west  ant 
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through  a  stovepipe.  At  an  up  story  of  th« 
building?  Yes,  air.  Did  you  ever  liave  an 
aSace  In  that  building?  Yes,  sir.  *  *  * 
STou  stated  that  when  you  got  there  this  de- 
pot was  on  fire,  and  afterwards  Mrs.  Brown's 
houses  and  ginnei-y  caught?  Yes,  sir.  These 
cars  were  burning  about  the  same  time." 
John  Eaves  testified  as  follows:  "Please  tell 
us  how  that  stovepipe  went  up  through  there? 
It  was  a  stovepipe  going  through  the  celling, 
with  two  little  tin  collars,  that  were  con- 
ductors of  heat,  sufficient  to  pass  the  piping 
through,  and  then  on  the  flue  of  the  second 
story,  and  from  there  to  the  top  of  the  roof, 
which  had  a  double-case  facing,  with  little 
holes  in  it  for  ventilation,  and  which  had 
ftom  the  first  story  and  the  story  of  the  sec-' 
ond  a  two  and  one-half  Inch  pipe  touching  it, 
and,- when  coming  in  contact  with  the  wood- 
en structure,  was  liable  to  set  it  on  fire,  that 
It  was  attached  to.  How  close  to  the  wood- 
work was  It?  It  was  fastened  to  It  What 
was  the  ability  for  the  fire  to  heat  this  out- 
side piping  that  was  nailed  on  the  wood,  If  it 
could  be  done?  It  had  all  the  chances.  A 
stovepipe  from  a  stove  will  oftentimes  get 
red  hot;  and  there  being  an  Iron  collar,  and 
that  would  become  as  hot  as  the  pipe.  What 
kind  of  a  stove  did  they  have?  An  upright 
coal  stove.  Where  was  the  stove  situated? 
In  the  freight  agent's  office,  downstairs  on 
the  first  floor.  How  did  the  piping  run  from 
the  stove?  Perfectly  straight,  through  the 
overhead  celling  on  the  first  floor,  and  up 
through  the  roof."  Anthony  Ingram  testified 
as  follows:  "Do  you  remember  the  night  of 
this  alleged  fire?  Yes,  sir.  Did  you  do  any 
work  on  that  night?  Yes,  sir.  Down  where? 
To  the  Southern  depot  What  position  did 
you  hold  down  there,— what  were  your  duties 
around  the  depot?  I  delivered  freight.  Anj^ 
thing  else?  Made  fires,  kept  fires,  delivered 
freight,  gave  out  freight,  and  attended  to  the 
lamps.  What  time  did  you  leave  there?  I 
left  there  about  11  o'clock  with  Mr.  Ham- 
mett.  Do  you  remember  what  condition  you 
left  the  heater  in?  It  had  been  raining,  and 
we  left  a  fire  in  there.  What  kind  of  a  fire? 
A  coal  flre.  Was  It  a  small  fire  or  a  large 
one?  It  was  a  pretty  good  fire.  It  was  red 
hot  I  made  a  fire  about  half-past  8.  What 
did  you  bum  in  that  heater?  Coal.  What 
time  did  the  train  come?  It  was  due  ther* 
about  9  o'clock,— 9:20,— and  did  not  get  there 
until  9:30.  Do  you  know  what  condition  that 
heater  pipe  was  in?  Down  below  It  was  in 
a  pretty  bad  fix,  because  It  was  burnt  out 
Was  there  anything  else  that  you  know? 
Well,  what  we  call  'exhaust  pipes,'  to  hold 
hot  water.  I  never  saw  any  In  them.  I 
made  a  flre;  and,  the  way  those  things  are 
situated  upstairs,  they  cannot  bold  water. 
Did  I  understand  you  to  say  you  made  the 
flre,  and  you  did  not  have  water  in  tbem? 
Yes,  sir.  Do  you  know  how  close  the  wood- 
work was  to  the  burnt  place?  I  suppose  it 
was  about  a  half  a  foot  Was  that  upstairs? 
Yea,  sir;   they  bad  some  cotton  there." 


There  was  no  posltiye  testbnooy  that  the 
flre  originated  within  the  limits  of  the  right 
of  way  of  the  defendant  In  consequence  of 
the  acts  of  any  of  Its  authorized  agents  or 
employes.  Nevertheless  the  nonsuit  was  not 
proper  if  the  circumstances  detailed  in  evi- 
dence tended  to  show  that  the  flre  originated 
as  alleged.  The  testimony  showed  that  an 
authorized  employ^  of  the  defendant  made  a 
flre  In  the  stove  about  half  past  8  o'clock; 
that  there  was  a  good  flre  In  the  stove,  and 
It  was  red  hot  when  he  left  about  11  o'clock; 
that  there  was  no  water  In  the  exhaust  pipes, 
which  seem  to  have  been  defective;  that  the 
stovepipe  was  so  constructed  as  to  make  It 
liable  to  set  the  wooden  structure  on  flre;  that 
the  stovepipe  went  through  the  roof  of  the 
building,  and  there  Is  where  the  flre  was  first 
discovered.  These  and  other  circumstances 
appearing  In  evidence  satisfy  us  that  his  hon- 
or the  circuit  judge  erred  in  not  submitting 
the  case  to  the  jury. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  for  a  new  trial. 

On  Rehearing. 
(July  8,  1902.) 

POR  CURIAM.  After  careful  examtaiatlon 
ot  the  petition  herein,  we  have  failed  to  dis- 
cover where  any  material  question  of  law  or 
of  fact  has  been  overlooked. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  the  order  staying  tbe  remit- 
titur heretofore  granted  be  revoked. 


(64  S.  C.  374) 

HOLSTEIN  et  aL  r.  BOARD  OF  OOM'BS 
OF  EDGEFIELD  COUNTY. 

(Supreme  Court  of  South  Carolina.    July  7, 
1902.) 

JUDGMENT   OF  UNITED   STATES   COURT-OON- 
CLUBIVBNBS8. 

1.  Where  the  United  States  circuit  court  de- 
clares a  statute  authorizing  townships  to  sub- 
scribe bonds  in  aid  of  a  railroad  constitutional, 
the  supreme  court  of  the  state  will  give  full 
faith  to  such  judgment,  and  refuse  to  enjoin 
the  corporate  authorities  of  such  township  from 
carrying  into  effect  such  judgment,  though  such 
court  had  previously  declared  similar  acts  un- 
constitutional. 

Petition  by  J.  D.  Holstein  and  James  B. 
Hart  for  an  Injunction  against  the  board  of 
commissioners  of  Edgefield  county.  Dismiss- 
ed. 

The  following  is  the  petition: 

"First  That  your  petitioner  J.  D.  H(rf- 
Btein  Is  a  citizen  of  the  county  and  state 
above  mentioned,  and  Is  a  resident  and  tax- 
payer in  Wise  township.  In  said  coimty;  and 
that  your  petitioner  James  E.  Hart  is  a 
citizen  of  the  said  county  and  state,  and  is  a 
resident  and  taxpayer  In  Pickens  township, 
in  said  coimty. 

"Second.  That  on  the  22d  day  at  Decern- 

f  L  8m  JudgmeaU,  voL  10^  Cant  Dig.  t  15U. 
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ber,  A.  D.  1883,  tbe  general  assembly  of 
said  state  passed  an  act  entitled  'An  act  to 
aatborize  counties,  to-wnshtps,  cities  and 
tcwna  interested  In  the  construction  of  tbe 
Carolina,  Cumberland  Oap  and  Cbicago  Rail- 
way Company  to  subscribe  to  the  capital 
stock  of  said  company,'  in  and  by  which  act, 
and  In  section  1  thereof.  It  la,  among  other 
things,  provided  that  for  the  purpose  of  aid- 
ing in  raising  the  capital  stoclc  of  tli«  said 
Carolina,  Cumberland  Gap  and  Chicago  Rail- 
way Company,  In  addition  to  private  nib- 
scriptlon,  it  shall  and  may  be  lawful  for  any 
county,  township,  city  or  town  in  any  coim- 
ty  through  which  the  said  railway  runs,  or 
which  is  interested  in  its  construction,  ■  to 
subscribe  to  the  capital  stock  of  said  com- 
pany such  sum  or  sums  in  bonds  or  money  as 
a  majority  of  their  qualified  voters  may  au- 
thorize the  county  commissioners  of  such 
county  or  tbe  municipal  authorities  of  such 
city  or  town  to  subscribe,  anything  contain- 
ed in  the  charter  of  such  municipal  corpora- 
tions to  the  contrary  notwithstanding.' 

"Third.  That  pursuant  to  the  antborlty  con- 
tained in  and  granted  by  said  act,  tlie  voters 
of  Pickens  township,  in  said  county,  sub- 
scribed the  sum  of  $15,000  to  the  capital 
stock  of  tbe  said  railway,  and  likewise,  pur- 
suant to  such  authority,  the  voters  of  Wise 
township.  In  said  county,  subscril>ed  tbe 
sum  of  $12,600  to  the  capital  stock  of  the 
said  railway;  and  pursuant  to  said  subscrip- 
tions the  county  commissioners  of  said  coun- 
ty, on  the  1st  day  of  May,  1888,  Issued  bonds 
In  behalf  of  Pickens  township  of  the  denom- 
inations prescribed  in  and  by  said  act, 
amounting  in  the  aggregate  to  the  sum  of 
$15,000;  and  on  the  same  day  the  said  county 
commissioners,  pursuant  to  said  authority, 
issued  bonds  in  tbe  denominations  prescribed 
in  said  act  on  the  part  of  Wise  township, 
amounting  in  the  aggregate  to  the  sum  of 
$12,600. 

"Fourth.  That,  after  all  the  payments  of 
principal  and  interest  we  have  made  upon 
said  bonds  so  Issued  as  aforesaid  in  behalf 
of  said  townships,  your  petitioners  are  in- 
formed that  the  holders  of  said  bonds  now 
claim  that  there  is  still  due  and  remaining 
unpaid  thereupon.  In  the  aggregate,  about 
tbe  sum  of  $^,000,  to  wit,  that  there  still 
remains  unpaid  upon  the  bonds  Issued  in  be- 
half of  Pickens  township  the  sum  of  $22,- 
000,  and  upon  the  bonds  Issued  in  behalf  of 
Wise  township  the  sum  of  $18,833.75,  to- 
gether with  interest  on  each  of  said  sums 
from  the  1st  day  of  January  last;  that,  for 
the  purpose  of  paying  the  sums  so  claimed 
to  be  due  as  aforesaid  upon  the  said  bonds, 
the  county  commissioners  of  the  county  of 
Edgefield,  consisting  of  J.  M.  Bell,  Jr.,  R.  A. 
Cochran,  and  A.  O.  Williams,  claiming  to 
act  as  the  corporate  authority  for  tbe  said 
townships,  have  resolved  forthwith  to  issue, 
and  now  Intend  immediately  to  issue,  negotia- 
ble coupon  bonds  for  and  on  behalf  of  the  said 
townships.    That  is  to  say,  tbe  said  board  of 


county  commissioners  have  resolved  to  Issue 
for  and  in  behalf  of  Wise  township  negotiable 
coupon  bonds  amounting  in  the  aggregate  to 
the  sum  of  $13,800,  and  for  Pickens  town- 
ship the  said  county  commissioners  have 
resolved  to  issue  such  negotiable  coupon 
bonds  amounting  in  the  aggregate  to  the  sum 
Ot  $16,100. 

"Fifth.  Tonr  petitioners  an  informed,  be- 
lieve, and  allege  that  tbe  said  act  of  tbe 
legislature  so  authorizing  the  said  townships 
to  subscribe  to  the  capital  stock  of  said  rail- 
way was  and  is  unconstitutional,  on  account 
of  the  absence  of  a  corporate  purpose  of  the 
townships  Incorporated  by  said  act,  and  that 
therefore  the  bonds  so  Issued  by  the  said 
county  commissioners  on  the  1st  day  of 
May,  1888,  were  and  are  Illegal,  null,  and  void, 
and  constituted,  and  do  now  constitute,  no 
valid  legal  Indebtedness  against  tbe  said 
townships,  and 'that  therefore  the  people  of 
the  said  townships  are  not  now  obligated  to 
pay  the  same.  On  which  account  your  peti- 
tioners allege  that  the  county  commissioners 
of  said  county  should  not  now  be  permitted 
to  issue  new  bonds  against  said  townships 
In  accordance  with  theb:  resolution  above 
mentioned,  and  thereby  impose  upon  the  peo- 
ple of  the  said  townships  a  grievous  debt, 
where  none  now  exists  In  law.  On  which  ac- 
count your  petitioners  desire  that  the  said 
county  commissioners  should  not  be  permit- 
ted so  to  Issue  such  bonds,  bat  that  they 
should  be  restrained  and  perpetually  enjoined 
from  executing  and  carrying  Into  effect  their 
said  resolution  so  to  do.  Tour  petitioners 
and  all  other  taxpayers  of  said  townships  are 
without  remedy  to  permit  the  Impasltion  of 
the  Illegal  debt  that  will  result  from  the  ex- 
ecution of  the  programme  contemplated  by 
said  resolution  of  said  board,  except  by  tbe 
aid  of  this  honorable  court 

"Wherefore,  your  petitioners  pray  that  the 
said  county  commissioners  may  be  restrain- 
ed and  perpetually  enjoined  from  signing, 
sealing,  and  Issuing  such  bonds  In  accord- 
ance with  their  resolutions  above  referred  to. 
That  the  process  of  this  honorable  court 
may  forthwith  issue,  directed  to  the  said 
county  commissioners,  requiring  them  to  show 
cause  on  a  day  to  be  appointed  why  they 
should  not  be  restrained  and  perpetually  en- 
joined from  issuing  such  bonds;  and  that  In 
the  meantime  an  order  may  be  Issued  by  tbis 
honorable  court  preventing  and  restraining 
them  from  issuing  such  bonds  until  the  fur- 
ther order  of  the  court" 

J.  M.  Bell,  Jr.,  R.  A.  Cochran,  and  A.  O. 
Williams,  constituting  the  board  of  county 
commissioners  in  and  for  the  county  of  Edge- 
field, make  the  following  return  to  the  rule 
to  show  cause  why  the  prayer  of  tbe  petition 
herein  should  not  be  granted: 

"First.  That  they  admit  the  allegations 
made  by  and  contained  In  paragraphs  1,  2, 
8,  and  4  of  the  petition. 

"Second.  They  deny  the  allegation  in  para- 
graph 5  o(  tiM  petition  that  the  'act  ot  the 
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I^slatnre  so  anthorfadng  said  townships  to 
subscribe  to  the  capital  stock  of  said  rail- 
way was  and  Is  nnconstitutlonal,  on  account 
of  the  absence  of  a  corporate  purpose  of  the 
townships  Incorporated  by  said  act  and  that 
therefore  the  bonds  so  issned  by  the  said 
connty  commissioners  on  the  1st  day  of  May, 
1888,  were  and  are  illegal,  null,  and  Told, 
and  constltnted,  and  do  now  constltnte,  no 
valid  legal  Indebtedness  against  the  said 
townships.'  On  the  contrary,  these  respond- 
ents allege  that  the  said  bonds  so  Issued 
constitute  a  valid  and  legal  Indebtedness 
against  said  townships,  and  that  said  bonds 
have  been  so  declared  and  adjudged  as  valid 
and  binding  upon  said  townships  In  salts 
brought  against  said  townships.  On  which 
account  these  respondents  allege  that  the 
question  of  the  validity  of  said  bonds  Is  res 
adjndlcata,  and  should  not  now  be  made  by 
the  petitioners  or  other  dtkfens  of  the  said 
townships,  and  should  not  now  be  considered 
by  this  honorable  court.  That  Is  to  say, 
these  respondents  respectfully  show  unto  the 
court:  That  heretofore  a  suit  was  Instituted 
In  the  district  court  of  the  United  States  for 
the  district  of  South  Carolina  by  Henry  A. 
V.  Post,  surviving  copartner  of  the  firm  of 
Post  &  Pomeroy,  against  the  said  Picltena 
township,  to  recover  'certain  past-due  install- 
ments of  Interest  and  coupons  upon  and  at- 
tached to  certain  bonds  issued  by  the  said 
township'  under  and  by  authority  of  the  act 
of  188S,  referred  to  in  the  petition  herein; 
said  coupons  so  sued  on  being  attached  to 
the  bonds  Issued  on  the  Ist  day  of  May,  1888, 
and  mentioned  In  the  petition.  That  said 
suit  came  on  to  be  tried  on  the  8th  and  10th 
days  of  April,  1880,  and  resulted  In  a  verdict 
and  judgment  against  said  Pickens  township 
In  the  sum  of  f  11.392.12.  That  at  the  same 
time  a  similar  suit  was  instituted  In  the 
same  court  by  the  same  party  against  Wise 
township  upon  coupons  on  bonds  Issued  by 
said  township  under  the  same  act  (being  the 
Identical  bonds  described  In  the  petition), 
which  suit  came  on  to  be  tried  on  the  7th 
day  of  April,  1900,  and  resulted  in  a  verdict 
and  judgment  In  favor  of  said  plaintiffs 
against  said  Wise  township  in  the  sum  of 
$11,973.76.  That  an  appeal  was  taken  from 
the  judgment  so  rendered  by  the  district 
court  in  the  case  against  Pickens  township 
to  the  United  States  circuit  court  of  appeals 
(it  being  understood  and  agreed  that  the  re- 
sult of  said  appeal  was  to  be  equally  ap- 
plicable to  the  Judgment  bo  rendered  against 
Wise  township)  and  upon  such  appeal  the 
judgment  so  rendered  against  Pickens  town- 
ship by  the  district  court  was  affirmed. 
That  In  and  by  said  judgment  It  has  been 
finally  determined  and  adjudicated  that  the 
bonds  so  Issued  by  and  In  behalf  of  Pickens 
and  Wise  townships  are  valid  and  binding 
obligations  of  said  townships,  respectively. 
In  reference  to  the  matters  hereinbefore  rep- 
resented, your  respondents  further  allege 
that,  the  ezecuttons  Issued  upon  the  aald 


Judgments  so  rendered  by  the  district  court 
having  been  returned  wholly  unsatlsfled,  the 
said  district  court  Issued  against  the  prede- 
cessors of  these  respondents,  in  1900,  a  rule 
to  show  cause  why  a  mandamus  should  not 
be  Issued  from  said  court,  requiring  a  tax 
levy  upon  the  property  of  each  of  said  town- 
Bblpa  to  be  made,  sufficient  to  pay  and  dis- 
charge each  of  said  judgments  In  fuU;  that 
the  predecessors  of  these  respondents  (being 
the  Identical  persons  who  now  constitute  the 
said  board,  with  one  exception)  made  full  re- 
turn to  said  rule,  and  submitted  for  the  con- 
sideration of  said  court  every  reason  that 
appeared  to  their  attorneys  why  the  said 
bonds  did  not  constitute  valid  obligations  of 
said  townships,  and  why  said  mandamus 
■bould  not  issue.  Nevertheless,  when  the 
matter  came  up  to  be  heard,  the  court  ad- 
judged said  return  to  be  insufficient,  and 
made  said  rule  absolute.  Thereupon,  the 
county  commissioners  in  and  for  said  coun- 
ty made  a  levy  of  about  28  mills  upon  the 
property  of  said  townships,  and  the  auditor 
of  the  county  Is  required  In  and  by  said 
mandamus  to  place  such  levy  upon  bla  tax 
duplicate. 

"Third.  Tour  respondents  further  allege: 
That,  regarding  such  levy  burdensome^  be- 
yond the  ability  of  the  people  to  pay  or  beer, 
they  desire  to  grant  any  relief  that  may  be 
within  their  power  under  the  law,  and  there- 
fore they  adopted  the  resolution  to  which 
reference  Is  made  in  paragraph  4  of  the  pe- 
tition. But  these  respondents  did  not  adopt 
such  resolution  arbitrarily  or  in  disregard  ei- 
ther of  their  duty  or  the  best  Interest  of  the 
pet^le,  but  acted  pursuant  to  the  judgment  of 
the  people  of  said  townships  as  expressed  In  a 
mass  meeting  called  for  the  purpose  of  con- 
sidering what  should  be  done  under  the  cir- 
cumstances. That  at  said  mass  meeting  the 
following  resolutions  were  adopted  by  the 
people  of  the  said  townships:  'Resolved,  that 
the  committee  heretofore  charged  with  the 
duty  of  looking  after  the  interest  of  the  town- 
ships in  the  matter  of  railroad  bonds  are 
hereby  authorized  to  offer  to  the  attomeya  of 
the  bondholders  the  sum  of  130,000  in  full 
settlement  of  the  entire  liability  of  Pickens 
and  Wise  townships  on  account  of  such  bonds, 
to  be  paid  within  ninety  days  after  notice 
of  the  acceptance  of  such  offer.  Resolved, 
farther,  that  In  the  event  that  said  offer  shall 
be  accepted,  said  committee  are  instructed  to 
cause  new  bonds  to  be  Issued  by  the  connty 
commissioners  for  said  townships,  to  be  di- 
vided between  said  townships  In  proportion 
to  the  amount  now  outstanding  against  them, 
respectively,  sufficient  to  raise  said  sum  of 
$30,000,  and  thereupon  to  negotiate  for  Qie 
floating  of  said  bonds,  and  for  the  payment 
of  said  sum  to  the  bondholders.'  Your  re- 
spondents further  show:  That  on  the  9th  day 
of  March,  1890,  the  general  assembly  of  this 
state  passed  an  act  entitled  'An  act  to  au- 
thorize and  emiMwer  cities,  towns,  townships 
and   other   municipal   corporations   to    issue 
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negotiable  eoppcm  bonds  for  the  refunding  <x 
payment  In  whole  or  In  part  of  bonded  In- 
debtedness, and  any  unpaid  past  due  Interest 
thereon,  existing  at  the  time  of  the  adoption 
of  the  present  constitution,'  under  and  by  au- 
tborlty  of  \rhlcb  act,  and  in  section  1  thereof, 
it  is,  among  other  things,  proTided  that  any 
city,  town,  township  or  other  municipal  cor- 
poratian,  for  the  purpose  of  refunding  or  pay* 
Ing  the  whole  or  any  part  of  its  bonded  taw 
debtedness  existing  at  the  time  of  the  adoptiau 
of  the  present  constitution,  and  any  unpaid 
past  lntere»t  thereon,  shall  be^  and  it  is  hereby, 
authorized  and  empowered  to  Issue  its  nego- 
tiable coupon  bonds,  from  time  to  time  and 
in  such  amounts  as  shall  be  proper,  and  to 
use  and  dispose  of  the  same  either  by  sale 
or  exchange,  for  the  purposes  aforesaid.'  That 
the  act  last  above  mentioned  was  amended  by 
the  general  assembly  by  an  act  approved 
February  11,  1802,  by  striking  out  section  6 
thereof,  and  by  inserting  Id  lieu  of  said  sec- 
tion another  and  additional  section  6,  in  and 
by  wtaich  amendment  it  was,  among  other 
things,  provided  that  for  the  purpose  of  is- 
suing the  bonds  provided  for  in  this  act,  the 
county  boards  of  commissioners  of  the  coun- 
ties of  this  state,  or  such  other  officers  as  may 
hereafter  be  charged  with  the  performance 
of  the  same  duty,  shall  be,  and  they  are  here- 
by declared  to  be,  the  proper  corporate  au- 
thority for  the  townships  of  their  respective 
coxmties  to  issue  such  bonds.' 

"Wherefore  your  respondents  allege,  ttiat 
by  the  said  act  of  1896,  as  so  amended  by 
the  act  of  1902,  they  are  fully  authorized  to 
Issue  the  bonds  in  accordance  with  their  said 
resolution,  and  that  hence,  under  the  condi- 
tions so  hereinabove  recited.  It  Is  their  duty 
so  to  issue  such  bonds,  and  for  the  best  Inter- 
est at  the  people  of  said  townships  that  said 
bonds  should  be  issued. 

"Wherefore,  your  respondents  respectfully 
submit  that  the  Injunction  for  which  the  pe- 
titioners pray  should  not  be  granted,  but.  on 
the  contrary,  that  they  should  be  authorized 
td  Issue  bonds  in  accordance  with  their  said 
resolutions,  and  that  said  bonds  should  be  de- 
clared by  this  honorable  court,  when  so  is- 
sued, to  be  valid  obligations  of  said  town- 
ships, respectively." 

S.  McOowan,  Mr.  Slmpkins,  and  B.  U. 
Folk,  for  petitioners.  B.  E.  Nicholson  and 
Sheppard  Bros.,  for  respondents. 

QABT,  A.  3.  This  is  a  petition,  addressed 
to  the  court  In  the  exercise  of  its  original  Ju- 
risdiction, for  am  Injunction  restraining  the 
county  board  of  commissioners  of  EdgeSeld 
county,  as  the  c(»porate  authority  of  Pickens 
and  Wise  townships,  from  issuing  negotiable 
coupon  bonds  In  accordance  with  the  provi- 
sion of  an  act  entitled  "An  act  to  authorize 
and  empower  cities,  towns,  townships  and 
otbsr  mnnidipal  cinrporatiana,  to  Issue  nego- 


tiable coupon  bonds  tor  tbe  refunding  or  pay- 
ment, in  whole  or  in  part,  of  bonded  Indebt- 
edness, and  any  unpaid  past  due  interest 
thereon,  existing  at  the  time  of  the  adoption 
of  the  present  constitution,"  approved  9tb 
March,  1896,  and  amended  llth  February, 
1902.  The  petitioners  base  their  right  to  an 
Injunction  on  the  ground  that  the  act  author- 
izing the  said  townships  to  subscribe  to  the 
capital  stock  of  the  Carolina,  Cumberland  Gap 
&  Chicago  Railway  Company  was  unconsti- 
tutional on  accoimt  of  the  absence  of  a  cor- 
porate purpose  of  the  townships  incorporated 
by  said  act,  and  therefore  that  the  bonds  Is- 
sued in  pursuance  of  said  act  did  not  con- 
stitute a  valid  bonded  indebtedness  against 
said  townships.  The  respondents  contend 
that  the  bonds  so  Issued  constitute  a  valid 
and  legal  indebtedness  against  said  town- 
ships, and  that  they  have  been  so  declared 
and  adjudged  in  suits  brought  against  said 
townships  in  the  circuit  court  of  tlie  United 
States.  The  facts  In  detail  will  be  seen  by 
reference  to  the  petition  and  return,  which 
will  be  set  out  In  the  report  of  the  case. 
Statutes  similar  to  that  authorizing  said  town- 
ships to  subscribe  to  tbe  capital  stock  of  said 
railroad  company  have  been  construed  in 
Floyd  V.  Perrin,  30  8.  a  1,  8  S.  E.  14,  2  L. 
B.  A  242;  Whltesldes  v.  Neely,  30  S.  O.  81, 
8  a  B.  27;  State  v.  Whltesldes,  30  S.  O.  579, 
0  S.  B.  661,  3  L.  R.  A.  777;  State  v.  Neely, 
30  S.  C.  603,  9  S.  B.  664,  8  L.  B.  A.  672;  Con- 
garee  Const  Co.  v.  Columbia  Tp.,  49  S.  B.  536, 
27  S.  B.  570;  Coleman  v.  Broad  River  Tp., 
50  S.  C.  321,  27  S.  B.  774;  and  in  all  of 
these  such  acts  were  held  to  be  unconstitu- 
tional. Tbe  United  States  circuit  court  has, 
however,  construed  tbe  act  authorizing  said 
townships  to  subscribe  to  the  capital  stock  of 
the  Carolina,  Cumberland  Gap  &  Chicago 
Railway  Company  to  be  constitutlMial,  and 
rendered  judgments  against  said  townships 
which  are  binding  on  these  petitioners.  Tha 
question  to  be  determined  by  this  court  Is 
what  effect  shall  be  given  to  said  Judgments. 
Section  1,  art  4,  Const.  U.  S.,  provides  that 
"full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  Judicial 
proceedings  of  every  other  state."  In  the 
case  of  McCullough  v.  Hicks,  63  S.  O.  542, 
41  S.  B.  761,  It  was  held  that  this  provision 
applies  to  a  Judgment  of  the  circuit  court  of 
the  United  States.  That  court  lias  adjudged 
said  bonds  to  be  valid  and  legal  obligations 
against  said  townships,  and  this  question 
must  be  regarded  as  settled  as  to  those  bonds. 
If  we  should  allow  this  question  as  to  these 
bonds  to  be  again  brought  in  review,  we 
would  fan  to  give  fuU  faith  and  credit  to  tbe 
Judicial  proceedings  of  the  United  States  cir^ 
cult  court 

Having  reached  this  conclusion,  it  neces- 
sarily follows  tliat  the  petition  moat  be  dis- 
miaaed,  and  it  la  so  adjudged. 
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^5TE^NMBTEB  et  al.  ▼.  STBINMEYER  et  al. 

(Supreme  Court  of  South  Carolina.     July  17, 

1902.) 

INSURABLE  INTBRBST— SOLB  OWNBRaHIP. 

1.  Where  a  deed  of  gift  has  been  adjudged 
void  as  against  the  grantor's  creditors,  the  gran- 
tee has  an  insurable  interest  in  the  house  there- 
on, the  decree  adjudging  the  conveyance  void 
providing  that  the  property,  if  necessary,  should 
be  subjected  to  the  payment,  after  exhausting 
the  grantor,  of  the  judgment  in  favor  of  hia 
creditors. 

2.  Au  insurance  policy  requiring  sole  and 
unconditional  ownership  is  not  void  when  taken 
out  by  the  grantee  of  realty  by  deed  of  gift, 
though  the  deed  has  been  adjudged  void  at 
against  the  grantor's  creditors. 

Appeal  from  common  pieas  circuit  court 
of  Charleston  county;    Watts,  Judge. 

Action  by  Ella  G.  Stelnmeyer  and  Oeorge 
E.  Stelnmeyer  against  Carrie  A.  E.  Stein- 
meyex'  and  the  Germanla  Fire  Insurance 
Company.  From  the  decree,  the  plaintiffs 
and  defendant  company  appeal.    Affirmed. 

Bulst  &  Bulst  and  J.  E.  Burke,  for  appel- 
lants Stelnmeyer.  Mitchell  &  Smith,  for  ap- 
pellant Insurance  company.  Mordecal  & 
(iadsden,  for  appellee. 

J0KE:S,  J.  This  contest  InTolves  the  ques- 
tion whether  the  Germanla  Fire  Insurance 
Company  Is  liable  on  Its  policy  of  fire  liisur- 
ance  Issued  to  Carrie  Stelnmeyer,  and.  In 
the  event  of  such  liability,  who  is  entitled 
to  the  proceeds  of  the  policy.  The  defend- 
ant company  issued  its  i)ollcy  to  Carrie 
Stelnmeyer  on  the  Sth  day  of  May,  1899,  In- 
suring certain  bolldings  therein  mentioned 
known  as  No.  118  Beaufain  street.  In  the 
city  of  Charleston,  S.  C,  against  loss  or 
damage  by  fire.  These  buildings  were  par- 
tially destroyed  by  fire  on  the  24tb  day  of 
May,  1899,  and  the  damage  was  adjusted  at 
$580.  The  Insurance  company  denies  lia- 
bility, alleging  that  the  policy  Is  void  by 
reason  of  the  breach  of  the  conditions  of 
said  policy,  the  answer  In  this  regard  be- 
ing as  follows:  "(5)  Further  answering,  and 
for  further  defense,  this  defendant  alleges 
that  the  said  policy  of  insurance  contained 
a  provision  or  condition  that  the  same 
should  be  void  If  the  interest  of  the  insured 
in  the  property  be  not  duly  stated  herein; 
and  this  defendant  is  Informed  and  believes, 
and  on  Information  and  belief  nvera,  that 
the  Interest  of  the  said  Carrie  A.  E.  Steln- 
meyer was  not  truly  stated  in  said  policy, 
inasmuch  as  the  said  Carrie  A.  E.  Steln- 
meyer has  been  adjudicated  to  hold  said 
property  as  trustee,  and  that  by  reason  of 
said  violation  of  said  provision  or  condition 
of  said  policy  the  said  policy  has  becomie 
null  and  void,  and  this  defendant  is  not  lia- 
ble thereunder.  (6)  That  said  policy  of  in- 
surance contained  a  further  provision  or  con- 
dition that  the  same  should  be  void  if  the 
Interest  of  the  Insured  be  other  than  uncoo- 
dltional  and  sole  ownership,  or  If  any 
change  took  place  in  the  interest  title,  or 
possession  of  the  subject  of  insurance,  ex- 


cept change  of  occupants,  without  Increase 
of  hazard,  whether  by  legal  process  or  judg- 
ment, or  by  voluntary  act  of  the  Insured  or 
otherwise.  And  this  defendant  Is  Informed 
and  believes,  and  on  Information  and  belief 
avers,  that  the  interest  of  the  insured,  the 
said  Carrie  A.  E.  Stelnmeyer,  was  not  uncon- 
ditional and  sole  ownership,  and  that  her  In- 
terest and  title  in  the  subject  of  Insurance 
has  been  changed,  inasmuch  as  the  said  Gar- 
•rie  A.  E.  Stelnmeyer  has  been  adjudicated 
not  to  have  been  unconditional  and  sole 
owner  In  said  property,  and  that  she  held 
the  same  In  trust;  and  that  by  reason  of 
said  violation  of  said  provisions  and  condi- 
tions of  the  said  policy  the  said  policy  has 
become  null  and  void,  and  the  defendant  Is 
not  liable."  The  iiollcy  contained  provisions 
that  the  entire  policy  "shall  be  void  •  •  • 
if  the  Interest  of  the  Insured  In  the  property 
be  not  truly  stated  herein,  •  •  *  If  the 
Interest  of  the  Insured  be  other  than  uncon- 
ditional and  sole  ownership,  *  *  *  or  if 
any  change,  other  than  by  death  of  the  in- 
sured, take  place  In  the  interest,  tide,  or 
possession  of  the  subject  of  Insurance  (ex- 
cept change  of  occupants  without  Increase 
of  hazard),  whether  by  legal  process  or  Judg- 
ment or  by  voluntary  act  of  the  Insured  or 
otherwise."  The  property  Insured  was  origi- 
nally owned  by  Eliza  R.  Stelnmeyer,  who 
conveyed  the  same  to  Carrie  Stelnmeyer  In 
May,  1804,  who  every  year  thereafter  up  to 
the  date  of  the  policy  In  question  insured  the 
premises  In  the  defendant  company  In  her 
own  name  and  Interest  In  1897  creditors  of 
Eliza  Stelnmeyer  brought  an  action  to  set 
aside  this  deed,  with  other  conveyances,  as 
in  fraud  of  their  rights,  and  as  the  result  of 
that  suit  this  court  affirmed  the  decree  of  the 
circuit  court  rendered  August  13,  18&4,  ad- 
judging said  conveyance  to  be  voluntary, 
and  subjecting  the  property  conveyed.  If  nec- 
essary, after  exhausting  the  grantor,  to  the 
payment  of  the  judgment  in  favor  of  the 
grantor's  creditors.  The  decree  of  this  court 
in  said  cause  (Stelnmeyer  ▼.  Stelnmeyer,  65 
S.  C.  9,  33  S.  E.  15)  was  rendered  April  18, 
1899,  and  the  remittitur  was  filed  In  the  cir- 
cuit court  May  2,  1899.  Six  days  thereafter 
the  policy  in  question  was  issued.  After  the 
fire,  which  occurred  on  the  24th  day  of  May, 
1899,  the  property  was  sold  under  the  order 
of  the  court  and  the  proceeds  applied  to  the 
judgment  in  favor  of  the  said  creditors,  leav- 
ing a  balance  due  thereon  more  than  the 
amount  of  the  Insurance  money  claimed. 

Do  these  facts  warrant  a  conclusion  that 
the  policy  is  void  by  reason  of  a  breach  of 
the  quoted  conditions?  We  think  not  The 
clause  or  condition  last  quoted,  relating  to 
change  of  Interest,  title,  or  possession,  is  not 
applicable,  for  such  condition  refers  to  change 
of  Interest  after  the  issuance  of  the  policy 
and  before  the  fire.  In  this  case  it  appears 
that  there  was  no  change  of  Intsrest  between 
the  Issuance  of  the  policy  and  the  fire.  The 
other  conditions  relate  to  the  Interest  or  own- 
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ership  of  the  Insared  at  the  time  of  the  In- 
surance. Such  condittons  are  reasonable  and 
valid,  and  a  breach  of  them  should  prevent 
a  recovery.  In  1  May,  Ins.  g  283,  the  author 
says:  "Inquiries  about  a  greater  or  less  In- 
terest and  a  more  or  lees  perfect  title  usual- 
ly refer  to  the  quality  of  the  estate,  having 
reference  to  Its  duration,— whether  an  estate 
in  fee,  for  Hfe,  for  years  or  at  will,— to  what 
is  vested  in  distinction  from  what  is  condi- 
tional or  contingent,  and  not  to  questions  of 
tocumbiances,  'as'  affecting  the  quantity  of 
estate"  The  question,'  then,  is,  what  was 
the  interest  of  the  Insured,  and  was  her  own- 
ership sole  and  unconditional,  with  respect 
to  the  Insurance  company,  at  the  ttme  of  the 
insurance?  The  title  of  a  grantee  in  a  vol- 
untary conveyance  by  the  owner  is  good 
against  the  grantor  and  all  the  world,  sub- 
ject tc  the  equity  of  the  grantor'a  creditors 
to  bare  the  property,  if  necessary,  applied  to 
the  payment  of  their  Judgment  against  the 
grantor  In  the  absence  of  actual  fraud,  as 
In  this  case,  a  voluntary  deed  is  not  void  ab 
initio,  and  it  is  unassailable  even  by  the 
creditors  of  the  grantor  until  It  Is  legally  as- 
certaJneC  that  the  property  is  necessary  to 
pay  the  creditor  after  exhausting  the  gran- 
tor. Sober  v.  Chandler,  IS  S.  C.  528.  Then  it 
is  void  only  as  against  the  right  of  the  credit- 
or to  subject  it  to  his  Judgment  When  it 
is  said  that  such  a  voluntary  deed  is  "void" 
or  "set  aside,"  these  terms  must  be  under- 
stood as  meaning  only  that  the  conveyance, 
while  good  against  all  others,  shall  not  op- 
erate to  defeat  the  equity  of  the  creditors  of 
the  grantor.  With  respect  to  any  right  of 
the  insurance  company,  the  insured,  by  the 
grant  of  the  owner,  was  Invested  with  the 
fee-simple  title  at  the  time  of  the  Insurance. 
The  insured's  ownership  was  sole  because 
no  one  else  had  any  Interest  in  the  property 
as  owner,  and  it  was  unconditional  because 
the  quality  of  her  estate  therein  was  not 
limited  or  affected  by  any  condition.  The 
right  of  the  grantor's  creditors  in  certain 
contingencies  to  subject  said  property  to 
their  claims  did  not  give  such  creditors  any 
interest  in  the  property  as  owners,  nor  did 
the  Judgment  declaring  the  deed  void  as 
against  creditors  operate  to  restore  the  fee 
to  the  grantor,  with  respect  to  the  insurance 
company.  The  status  of  the  voluntary  gran- 
tee at  the  time  of  the  insurance  was  rather 
that  of  one  holding  the  fee  subject  to  an  in- 
cumbrance, the  equity  of  the  grantor's  cred- 
itors. The  existence  of  a  lien  or  incum- 
brance on  the  insured's  property  is  not  a 
breach  of  the  condition  which  requires  sole 
and  unconditional  ownership.  Insurance  Co. 
T.  Weill.  28  Grat.  389,  26  Am.  Rep.  364;  Car- 
rigan  v.  Insurance  Co.,  53  Vt.  418,  S8  Am. 
Rep.  687;  Carson  v.  Insurance  Co.,  43  N.  J. 
Law,  300,  39  Am.  Rep.  584;  Hubbard  v.  In- 
surance Co.,  33  Iowa,  325,  11  Am.  Rep.  125; 
DoUiver  v.  Insprance  Co.,  128  Mass.  315,  35 
.\m.  Kep.  378.  It  does  not  appear  that  any 
Inquiries  were  made  by  the  insurance  com- 


pany aa  to  the  ezlstenee  of  iaciunhrances 
against  the-  property,  and  no  representations 
were  made  by  the  insured  touching  her  in- 
terest in  said  property  except  what  would  be 
involved  by  the  use  of  the  terms  of  the  con- 
ditions considered.  The  insured  was  in  the 
use  and  possession  of  the  premises  under 
said  deed  at  the  time  of  the  insurance,  and 
clearly  had  an  insurable  interest  therein;  and 
it  is  difficult  to  say  how  she  could  have  de- 
scribed her  interest  or  estate  In  the  property 
other  than  as  sole  and  unconditional  owner. 
All  would  admit  that  she  would  have  been 
such  an  owndr  if  the  claims  of  the  grantor's 
crediton  had  been  paid  by  any  one,  or  in 
any  way  released  or  discharged,  before  sale 
of  the  premises.  But  as  the  creditora  had 
no  title  In  the  premises  to  convey,  how  could 
the  mere  payment  of  their  claims  add  any- 
thing to  the  insured's  title,  beyond  merely 
removing  an  Incumbrance?  Under  the  cir- 
cumstances, the  position  of  the  Insured  was 
not  essentially  different  than  would  be  the 
position  of  any  debtor  insuring  property  held 
in  fee  simple,  but  subject  to  an  outstanding 
mortgage  or  Judgment  lien.  Such  outstand- 
ing incumbrances  may  undoubtedly  affect 
the  risk,  but  the  Insurance  company  may, 
if  it  sees  fit  to  do  so,  protect  itself  against 
snch  risks  by  appropriate  stipulations  In  the 
contract 

The  next  question  is,  who  Is  entitled  to  the 
proceeds  of  the  policy,— the  Insured,  Carrie 
Stelnmeyer,  or  the  plaintiffs,  who  daim  as 
creditora  of  the  grantor,  Bllaa  Stelnmeyer? 
The  contention  of  the  plaintiffs  Is  that,  ta  re- 
spect to  the  proceeds  of  the  policy,  Carrie 
Stelnmeyer,  while  not  being  an  express  trus- 
tee, has  a  relationship  to  plaintiffs  in  the  na- 
ture of  a  quasi  trustee,  and  public  policy 
will,  therefore,  require  that  the  proceeds  of 
the  policy  should  be  applied,  ex  aequo  et 
bono,  to  the  plaintiff.  To  sustain  this  propo- 
sition plaintiffs  cite  the  cases  of  Paper  Co. 
V.  Langley,  28  S.  C.  129;  Clybum  v.  Reyn- 
olds, 31  S.  O.  118.  9  S.  E.  973;  Green  v. 
Green,  50  S.  C.  532,  27  S.  E.  962.  62  Am.  St 
Rep.' 846.  The  two  last-named  cases  held 
that  insurance  money  collected  by  a  life  ten- 
ant on  a  total  loss  by  fire  should  be  used  in 
rebuilding  or  should  go  to  the  remainder- 
man, reserving  the  interest  of  the  life  tenant 
for  life  to  him.  upon  the  ground  that  a  life 
tenant  with  respect  to  the  property  insured, 
was  a  quasi  trustee  to  the  remainder-man, 
and  that  public  policy  requires  such  a  dispo- 
sition of  the  proceeds  of  insurance  so  affect- 
ed. These  cases  are  not  applicable,  as  the 
Insured  In  this  case  was  not  a  life  tenant  in- 
suring for  full  value  buildings,  the  fee  in 
which  belonged  to  remalnder-inen.  with 
whom  the  insured  occupied  a  relation  of 
trust  with  respect  to  the  preservation  of  the 
property  insured.  The  case  of  Paper  Co. 
V.  I^ngley  comes  more  closely  to  the  point 
in  hand;  but  in  that  case  the  Insured  had 
purchased  property  at  a  sherlfTs  sale  under 
circumstances  amounting  to  fraud  in  law, 
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and  wblle  In  poBsesBlon  under  the  sheriff's 
deed  liad  Insured  the  property,  and,  it  having 
been  burned,  received  the  insurance  money. 
The  court,  having  held  the  sale  void  by  rea- 
son of  the  conduct  of  the  purchasers  In  en- 
tering Into  an  agreement  having  the  effect 
to  chill  the  bidding,  held  the  insured  account- 
able to  the  true  owner  for  the  Insurance 
money.  The  language  used  by  the  court 
was:  "If,  as  we  have  seen,  the  defendants 
stood  in  the  relation  of  quasi  trustees  to- 
wards the  plaintiffs,  then  the  money  received 
by  them  for  the  insurance  on  the  house  of 
the  plaintiffs  belonged,  ex  sequo  et  bono,  to 
the  plaintiffs.  This  money  may  be  regarded 
as  a  compensation.  In  part  at  least,  for  the 
loss  of  property  which  has  been  adjudged  to 
be  the  property  of  the  plaintiffs,  and  there- 
fore In  equity  and  good  conscience  it  belongs 
to  the  plaintiffs.  Any  other  view  would, 
contrary  to  well-established  principle,  enable 
the  defendants  to  make  profit  for  themselves 
out  of  the  quasi  trust  property.  It  is,  in  ef- 
fect, money  had  and  received  by  the  defend- 
ants to  the  use  of  the  plaintiffs,  and  as  such 
recoverable  by  the  plalntlfls,  subject,  bow- 
ever,  to  a  deduction  of  all  amounts  actually 
paid  by  the  defendants,  either  by  way  of 
preminms  or  otherwise.  In  effecting  or  col- 
lecting such  Insurance."  In  the  case  Just 
cited  the  insured  effected  Insurance  on  the 
property  of  another,  of  which  he  had  ob- 
tained possession  under  circumstances  which 
rendered  the  sale  voidable  by  the  owner.  In 
this  case  the  insurance  was  effected  by  one 
to  whom  the  original  owner  had  conveyed 
by  deed,  which  the  original  owner  and  gran- 
tor could  not  assail.  This  case  should  be 
decided  upon  correct  principles  of  law  as 
applicable  to  the  respective  rights  of  the 
parties  under  the  particular  facts.  All  must 
admit,  and  we  have  already  held,  that  the  in- 
sured had  an  insurable  interest  in  the  build- 
ings which  were  partially  burned,  and  that 
such  Insurable  Interest  is  covered  by  the  pol- 
icy. No  one  has  estimated  the  value  of  such 
insurable  interest  except  as  valued  In  the  ad- 
justment of  the  amount  of  the  loss,  $580. 
Oan  It  be  said  that  the  insured  sball  take 
nothing  as  the  fruit  of  her  contract  with  the 
company,  for  which  she  alone  paid  the  con- 
sideration? The  proper  solution  of  the  ques- 
tion requires  that  notice  be  taken  of  the  na- 
ture of  the  policy  of  insurance.  The  authori- 
ties generally  agree  that  a  oontract  of  fire 
insurance  is  a  personal  contract  between  the 
insurer  and  Insured,  by  which  the  former  un- 
dertakes to  indemnify  the  latter  for  the  loss 
he  sustains  by  fire.  Being  a  personal  con- 
tract, it  does  not  run  with  the  buildings  said 
to  be  insured,  is  not  an  Incident  to  the  thing 
Insured.  Being  a  contract  of  Indemnity,  it  is 
essential  that  the  Insured  have  an  insurable 
interest  In  the  subject  of  insurancfc  1  May, 
Ins.  II  2,  0;  16  Am.  &  Eng.  Bnc.  Law  (2d 
Bd.)  840^848;  Carpenter  v.  Insurance  Co.,  16 
Pet  496,  10  li.  Ed.  1044;  Annely  v.  De  Saus- 
mira,  26  &  a  iSOB,  2  &  B.  490,  4  Am.  St  Rep. 


725;  Swearingen  r.  Insurance  Co.,  S2  S.  C. 
315,  29  8.  B.  722.  If,  therefore,  Carrie  Stein- 
meyer  had  an  insurable  interest  and  her 
loss  with  reference  to  that  Interest  has  been 
estimated  to  be  the  fund  in  dispute,  and  if 
the  contract  for  which  she  alone  paid  the 
premium  is  one  of  personal  indemnity,  upon 
what  principle  of  law.  Justice,  or  public  poli- 
cy can  that  which  la  ben  be  giyen  to  the 
creditors  of  another?  It  is  not  donbted  that 
the  creditors  of  Eliza  Steinmeyer  had  the 
right  to  resort  to  the  Insured  property,  or  to 
that  into  which  the  insured  property  had 
been  converted,  having  the  right  to  follow 
the  property  of  their  debtor;  but  this  gives 
them  no  right  to  the  Insurance  money,  which 
does  not  represent  their  debtor's  property, 
but  represents  the  amount  of  personal  in- 
demnity going  to  Carrie  Steinmeyer  for  her 
loss.  In  14  Am.  &  Eng.  Enc.  Law  (2d  Bd.) 
343,  the  law  is  thus  stated:  "Money  due  on 
a  policy  of  insurance,  procured  by  the  gran- 
tee on  buildings  situated  on  the  property,  ti- 
tle to  which  has  been  conveyed  to  him  in 
fraud  of  the  grantor's  creditors,  is  not  to  be 
deemed  proceeds  of  the  projterty,  and  cannot 
be  subjected  by  the  grantor's  creditors  to  the 
payment  of  his  debts.  A  policy  of  insurance 
against  fire  Is  not  an  incident  to  the  property 
insured,  but  is  a  mere  special  agreement 
with  the  insured,  indemnifying  him  against 
such  loss  or  damage  from  fire  as  he  may  sus- 
tain thereby.  If  the  creditors  have  a  lien  by 
mortgage.  Judgment  or  execution,  they  can 
insure  their  own  Interest;  but  they  can  have 
no  right  to  attach  insurance  money  due  to 
any  one  but  their  own  debtor."  Among  the 
cases  cited  to  support  the  text  is  Forrester  ▼. 
OIU.  11  Colo.  App.  410,  53  Pac.  230,  which  Is 
exactly  in  point  and  thus  reasons  ont  the 
proposition:  "A  transfer  of  property  made 
with  the  Intent  to  defraud  creditors  is  void 
as  to  them,  and  their  right  to  follow  the 
property  extends  to  Its  proceeds  or  other 
form  of  property  into  which  the  fraudulent 
grantee  may  have  converted  it  If  the  fund 
which  the  plaintiff  seeks  to  subject  to  the 
payment  of  his  debt  was  the  proceeds  of  tbe 
property,  the  evidence  was  admissible,  and 
its  exclusion  error.  The  main  question  in 
the  case,  therefore,  is,  ''W'as  the  money  due 
from  the  insurance  company  the  proceeds  of 
the  property?  We  think  this  question  must 
be  answered  in  the  negative.  Insurance  Is 
a  contract  of  indemnity.  The  insurer  agrees 
for  a  consideration  to  pay  to  the  Insured  a 
stipulated  amount  in  case  the  latter  shall 
sustain  a  loss  or  damage  in  consequence  of 
the  happening  of  some  event  or  contingency 
contemplated  by  tbe  contract  It  Is  a  per- 
sonal contract  and  does  not  run  with  the 
title  to  the  property.  Cummings  v.  Insar- 
ance  Oo.,  56  N.  H.  457;  May,  Ins.  {{  1,  6. 
Ttie  money  which  the  Insurance  company 
agreed  to  pay  to  Mrs.  Craft  was  not  payable 
as  a  price  for  the  property,  and  its  pay- 
ment would  not  operate  to  convert  the  prop- 
erty Into  a  fond.    It  was  her  personal  inter- 
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««t  In  tiM  property  wliich  was  Insured,  and 
the  agreement  was  to  IM17  to  ber  personally 
a  certain  amount  in  case  of  injury  to  ber  In- 
tareat  firom  a  spedfled  cause.  Tbat  sbe  bad 
an  insurable  Interest  is  conceded,  and,  even 
If  it  were  not  concede«l,  is  settled  by  tbe  ad- 
judications. Tbe  fund  whlcb  tbe  plalntUt 
seeks  to  reacb  does  not  in  any  sense  repre- 
sent tbe  property.  Therefore  it  cannot  be 
taken  for  the  husband's  debt,  as  tbe  proper- 
ty Itself  might  have  been.  Tbe  fact  tbat 
the  transaction  by  which  her  Interest  was 
created  might  have  been  avoided  by  ber  hus- 
band's creditors  gives  them  no  claim  to  mon- 
ey payable  to  her  as  compensation  for'  the  de- 
atrnction  of  that  interest  upon  a  contract 
which  she  had  tbe  right  to  make,  wlilcb  In 
no  manner  affected  tbe  Interest  of  her  hus- 
band, and  in  consequence  of  which  no  in- 
jury could  result  to  those  creditors.  Lerow 
▼.  'V^^llmarth,  91  Mass.  382;  Bemhelm  ▼. 
Beer,  36  l^ss.  148;  McLean  v.  Hess,  106  Ind. 
555,  7  N.  K  867;  Nlppe's  Appeal,  75  Pa.  472." 
We  agree,  therefore,  with  the  circuit  court, 
that  the  defendant  company  is  liable  upon 
tbe  policy,  and  that  Carrie  Stelnmeyer,  tbe 
insured,  is  entitled  to  receive  the  proceeds 
thereof.  This  renders  it  unnecessary  to  con- 
sider any  further  the  exceptions. 

The  Judgment  of  tbe  circuit  court  la  af- 
firmed. 


(U  S.  C.  396) 

WILLIAMa  et  aL  T.  HALFOBD  et  aL 

(Supreme  Court  of  South  Carolina.    July  11, 
1902.) 

DIIPOSmONS-NOTICE— PARTITION-CON- 

VETANCB  TO  MISTRESS— RELIEF 

IN  EQUITY. 

1.  Under  Ber.  St  {  2345,  providing  that  rea- 
sonable notice  of  not  less  than  10  days  must  be 
given  by  the  party  proposing  to  take  deposi- 
tions to  the  opposite  party,  a  notice  to  take  a 
deposition  de  bene  esse  on  the  23d,  served  on 
tiie  13th,  is  sufficient. 

2.  An  action  by  a  wife  and  child,  under  Bev. 
St.  1893,  §  1887,  against  legitimate  children, 
for  three-fonrths  value  of  lands  conveyed  by 
the  father  to  his  mistress,  and  by  her  to  her 
children,  is  one  in  equity,  and  issue  of  title  on 
the  pleadings  is  not  properly  submitted  to  the 
jury. 

3.  Under  Rev.  St  1893,  {  1887,  providing 
that  where  a  person  having  wife  or  children 
siiail  in  any  way  convey  to  another  with  whom 
he  is  living  in  adultery  any  larger  proportion 
of  ilia  estate,  after  payment  of  debts,  than  one- 
fourth  thereof,  such  conveyance  shall  be  void  in 
favor  of  bis  wife  and  children  for  so  much  as 
it  shall  exceed  such  one-fourth  part  of  his  real 
estate,  a  suit  to  enforce  such  right  is  one  in 
equity. 

Gary,  A.  J.,  dissenting  in  part 

Appeal  from  common  pleas  circuit  court  of 
CoUeton  county;  Watts,  Judge. 

Action  by  Julia  Williams  and  J.  H.  WU- 
Hams  against  J.  R.,  B.  F.,  J.  W.,  and  J.  W. 
ETalford,  Harriett  Turner,  Laura  Abbott,  and 
fohn  Black.  Vrova  order  granting  nonsuit, 
^talntiffs  appeal.    Reversed. 

1  L  Bm  DapoHUons,  vol.  U,  C«nL  Dig.  |  41 


GrlfBn  ft  Padgett,  tor  appeUanti.  Howell 
ft  Oruber,  for  appelleea. 

PDPB,  J.  It  is  established  by  the  testi- 
mony in  this  case:  That  one  J.  J.  Williams, 
in  the  year  1852,  while  residing  in  the  state 
of  Florida,  was  married  to  one  Julia  Albrit- 
ton,  a  resident  of  that  state,  and  that  tbe 
fruits  of  that  marriage  were  one  son,  tbe 
plaintiff  J.  H.  Williams,  and  two  daughters, 
both  of  whom  (tbe  daughters)  died.  That 
tbe  husband  and  wife  lived  together  as  man 
and  wife  until  some  time  in  the  year  1868  or 
1350,  when  the  said  husband,  J.  J.  Wiliains, 
deserted  his  family  in  destitute  circumstan- 
ces,  and  removed  to  the  state  of  South  Caro- 
lina, in  which  latter  state  he  lived  for  many 
years,  to  wit,  from  1859  to  the  year  1896, 
when  he  died.  That  in  the  year  1860  the  said 
J.  J.  Williams,  having  changed  his  name  to 
J.  J.  Haiford  under  celebration  of  marriage, 
took  as  his  wife  one  Jane  Crosby,  with  whom 
be  cohabited  until  her  death,  in  or  about  the 
year  1894.  Of  this  cohabitation  the  said  Jane 
bore  the  said  J.  J.  Haiford,  alias  Williams,  six 
children,  one  of  whom  died,  which  children 
bore  and  still  bear  bis  name.  Tbat  the  said 
James  J.  Haiford,  alias  Williams,  when  be 
removed  from  the  state  of  Florida  to  this 
state,  bad  in  bis  possession  some  $250  or  $300 
in  gold  coin.  J.  J.  Haiford,  alias  3.  3.  Wil- 
liams, was  a  very  industrious  man,  being  a 
blacksmith  and  wheelwright.  That  he  plied 
his  trade  till  the  date  of  his  death,  though  in 
tbe  last  few  years  of  his  life  he  was  stricken 
with  paralysis.  The  testimony  points  out 
that  the  treatment  of  his  last  alleged  wife  and 
her  children  was  all  that  could  be  desired. 
He  cared  for  their  education,  and  when  two 
of  the  boys,  Jas.  and  B.  F.,  were  old  enough, 
he  took  them  into  his  shop  and  taught  them 
his  trade,  as  well  as  afterwards  employing 
them  in  his  establishment  That  in  the  year 
1878  or  1879  the  son  J.  H.  Williams,  from  the 
state  of  Florida,  came  to  see  his  father,  J.  J. 
Haiford,  alias  J.  J.  Williams,  being  received 
and  introduced  as  his  son  into  his  family, 
where  he  remained  for  about  one  year.  That 
J.  J.  Williams,  alias  Haiford,  never,  so  far 
as  the  testimony  discloses,  told  any  one  why 
he  deserted  bis  wife  in  Florida;  but  the  se- 
quel possibly  discloses  the  cause  of  Ills  leav- 
ing her  to  have  been  ber  infidelity  to  her 
marital  vows,  for  she  bore  several  children 
after  he  left  ber.  He  never  denied  his  first 
marriage  and  the  paternity  of  J.  H.  Williams. 
That  in  the  year  1871  J.  J.  Wiiliams,  alias 
Haiford,  for  love  and  affection  and  $5,  con- 
veyed by  deed  to  the  second  alleged  wife, 
Jane  Crosby,  under  the  name  of  Jane  Hal- 
ford,  as  his  wife,  200  acres  of  land  in  Colleton 
county,  also  a  sorrel  mare  colt,  one  buggy, 
one  cart,  thirteen  head  of  stock  cattle,  thirty 
bead  of  hogs,  the  tools  of  his  trade,  all  his 
household  and  kitchen  furniture,  and  also  her 
distributive  share  of  the  estate  of  ber  father, 
the  late  Jacob  Crosby,  for  and  during  her 
natural  life.    Then  to  be  givoi  to  the  cbll- 
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dren  bom  ts  him  by  the  uid  Jane  Halford, 
share  and  share  alike,  with  the  power  In  said 
Jane  Halford,  alias  Jane  Crosby,  to  sell  or 
exchange  any  of  said  property,  and  Invest 
the  proceeds  thereof  In  other  property  of  any 
kind,  all  of  which  shall  be  subject  to  the  pro- 
Tlslons  of  this  deed.  That  the  testimony 
shows  that  the  said  Jane  Halford,  alias  Jane 
Crosby,  was  very  poor  when  the  marriage 
ceremony  was  performed  between  herself  and 
J.  J.  Williams,  alias  J.  J.  Halford,  and  that, 
apart  from  the  property  given  to  her  by  btx 
husband,  she  only  received  after  her  mar- 
riage $25.  That  under  the  contract  and  con' 
trol  of  the  said  J.  J.  Williams,  alias  Halford, 
in  December,  1880,  Miner  O.  Carter,  at  the 
price  of  $700,  conveyed  15  acres  of  land  in 
the  town  of  Walterboro,  In  Colleton  connty, 
S.  C,  unto  the  said  Jane  Halford,  alias  Cros- 
by, whereon  J.  J.  Halford,  alias  Williams, 
dw«lt  with  the  said  Jane  as  his  wife,  and  her 
children,  until  her  death,  and  whereon  were 
located  his  shops  as  blacksmith  and  wheel- 
wright; and  that  the  said  Jane  Halford,  alias 
Crosby,  in  the  year  1881,  by  deed,  conveyed 
this  15  acres  of  land  to  her  children,  reserv- 
ing to  herself  a  life  estate  therein.  That  one 
A.  S.  Barnes,  in  December,  1882,  conveyed  to 
J.  J.  Halford,  alias  Williams,  at  the  price  of 
$100,  a  small  tract  of  land  containing  15 
acres,  in  the  county  of  Colleton,  S.  C.  That 
by  deed  made  2d  May,  1802,  J.  3.  Halford, 
alias  J.  J.  WUllams,  conveyed,  at  the  alleged 
price  of  $400,  to  his  alleged  wife,  Jane  Hal- 
ford, alias  Jane  Crosby,  all  of  his  estate,  real 
and  personal,  now  or  hereafter  possessed. 
That  J.  J.  Halford,  alias  J.  J.  Williams,  in 
the  year  1803,  In  consideration  of  $100  paid 
by  him,  received  a  quitclaim  deed  from  Mrs. 
Jane  B.  Bellinger  to  the  15  acres  in  the  town 
Of  Walterboro  already  conveyed  to  Mrs.  Jane 
Halford,  alias  Jane  Crosby.  That  it  was  an- 
nounced by  the  plaintiffs  that  by  their  pres- 
ent suit  they  only  sought  the  15  acres  in 
Walterboro  and  the  Barnes  tract  of  15  acres 
in  the  county.  An  action  was  brought  by 
the  first  wife  and  J.  H.  Williams,  as  plain- 
tiffs, in  November,  1806,  against  the  five  chil- 
dren of  Jane  Halford,  alias  Jane  Crosby,  and 
one  John  Black,  to  receive  three-fourths  of 
the  15  acres  in  Walterboro,  and  of  the  Barnes 
tract  of  15  acres  in  the  county,  alleging  that 
the  defendants,  as  the  illegitimate  children 
of  said  J.  J.  Williams,  alias  Halford,  owned 
the  other  one-fourth  interest  in  said  lands. 
This  action  was  for  partition.  Of  course,  the 
complaint  alleged  the  foregoing  history  of  the 
parties,  claiming  that  the  first  marriage,  in 
1862,  was  the  only  marriage,  and  that  of  1869 
or  1860  was  merely  pretenalve.  The  answer 
of  the  defendants  denied  all  the  facts  set  oat 
in  the  complaint,  arid  then  a  second  defense 
alleged:  "That  neither  plaintiffs,  nor  their 
ancestors  nor  predecessors  nor  grantors,  were 
seised  or  possessed  of  the  premises  described 
In  the  complaint  within  ten  years  last  past 
before  the  commencement  of  this  action.  (2) 
That  these  defendants'  ancestress,  Jane  Hal- 


ford, under  whom  tbey  dalm,  tmtaei  Into 
possession  of  the  premises  described  in  the 
complaint  under  claim  of  title  exclusive  of 
any  other  right,  founding  such  claim'  upon  a 
written  instrument,  as  being  a  conveyance  of 
the  premises  in  question,  and  that  there  has 
been  a  continued  occupation  and  possession 
by  the  said  Jane  EEalford  of  the  premises  in- 
cluded In  such  claim  for  more  than  ten  years 
last  past  before  the  commencement  of  this 
action  and  before  the  death  of  the  said  Jane 
Halford.  (3)  That  while  in  actual  occupation 
and  possession  of  the  said  lands  as  aforesaid 
the  said  Jane  Halford,  now  deceased,  during 
the  entire  term  of  her  occupancy  of  more  than 
ten  years  before  her  death,  improved  the  said 
premises  and  protected  much  of  it  by  substan- 
tial Inclosures;  and  that  each  of  the  several 
lots  or  tracts  described  in  the  complaint  were 
partly  Improved  by  the  said  Jane  Halford 
while  she  was  in  actual  possession  thereof, 
and  as  to  the  portions  thereof  not  cleared  and 
not  cultivated  the  same  was  so  left  uncleared 
and  uncultivated  according  to  the  usual 
course  and  custom  of  the  adjoining  country." 

The  cause  came  on  for  trial  before  Judge 
Watts  and  a  jury  at  the  November  term, 
1900,  of  the  court  of  common  pleas  for  Colle- 
ton county,  S.  C.  The  pleadings  were  read, 
and  "the  court  then  stated  that  the  question 
he  would  submit  to  the  jury  was  whether  or 
not  the  plaintiffs  were  entitled  to  partition  of 
the  lands  described  in  the  complaint"  At 
the  trial  the  facts  brought  out  by  the  plain- 
tiffs' witnesses  w»e'  as  substantially  em- 
bodied In  our  sketch  of  the  case.  At  the 
close  of  plaintiffs'  testimony,  counsel  for  de- 
fendants made  motion  for  a  nonsuit.  In 
granting  It,  his  honor,  Judge  Watts,  said: 
"The  Court:  How  much  is  in  dispute?  Coun- 
sel for  plaintiffs:  Two  tracts  (the  fifteen 
acres  in  Walterboro).  The  Court:  Gentle- 
men, you  have  given  me  about  the  toughest 
nut  to  crack  that  I  have  had  in  a  long  time. 
From  the  testimony  in  this  case,  there  is  no 
question  in  my  mind  that  the  Bellinger  tract, 
or  the  tract  over  there,  ought  not  to  go  to 
the  jury,  and  I  grant  a  nonsuit  so  far  as  that 
is  concerned,  because  the  testimony  shows 
that  Mrs.  Carter  conveyed  to  Mrs.  Halford. 
and  later  a  quitclaim  deed  was  given  to  her 
husband  by  Mrs.  Bellinger,  then  afterwards 
he  conveyed  to  her,  and  that  gives  her  a  good 
title  to  that  If  a  man  conveys  by  title  prop- 
erty he  has  no  title  to  and  he  afterwards  gets 
title  to  It,  that  is  a  good  title.  If  a  man  con- 
veys property  he  has  no  title  to,  and  after- 
wards acquires  title  to  it,  then  title  passes. 
I  will  grant  a  nonsuit  as  to  this  town  proi»- 
erty  of  fifteen  acres,  but  I  don't  think  under 
the  pleadings  tbey  are  entitled  to  recover  any 
of  the  county  property,  but  I  will  allow  them 
to  amend  their  complaint  so  as  to  add  that 
they  be  required  to  account  for  three-fourths 
of  this  county  property.  Mr.  Gruber:  That 
ruling,  I  understand,  would  end  the  present 
hearing?    The  Court:    Yes." 

After  entry  of  Judgment  the  plaintiffs  ap- 
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pealed  therefrom  on  the  followhig  groimds: 
"(1)  For  that  his  honor,  B.  C.  Watts,  erred 
In  withholding  and  In  refusing  to  admit  the 
testimony  taken  de  bene  esse  of  Julia  Wil- 
liams to  go  to  the  Jury,  and  In  holding  that 
ten  days'  notice  had  not  been  given  the  re- 
spondents; (2)  for  that  his  honor  erred  In 
granting  a  nonsuit  in  this  action,  the  same 
being  a  suit  on  the  equity  side  of  the  court; 
(3)  for  that  his  honor  erred  in  holding  that 
It  was  neces8iU7  to  amend  the  complaint  to 
recover,  undo:  section  18S7  of  the  Bevlsed 
Statutes,  as  Indicated  In  Hull  T.  Hull,  8  Blch. 
£q.  65;  (4)  that  his  honor  erred  In  holding 
that  there  was  no  evidence  to  go  to  the  Jury 
and  In  granting  a  nonsuit" 
We  win  consider  these  exceptions: 
First,  we  think  the  circuit  Judge  was  In  er- 
ror when  he  refused  to  allow  the  testimony 
taken  de  bene  esse  of  Mrs.  Julia  Williams  to 
be  admitted;  the  sole  ground  of  objection 
being  that  10  days  had  not  elapsed  between 
the  date  of  notice  served  and  the  date  at 
'Which  the  testimony  was  taken.  The  notice 
was  served  on  the  13th  day  of  November, 
1900,  and  testimony  was  taken  on  the  23d  day 
of  November,  1900.  Our  Revised  Statutes 
provide  as  follows  on  this  subject:  "Section 
2345.  ♦  »  »  Reasonable  notice,  not  less 
than  ten  days,  must  first  he  given  in  writing 
by  the  party  or  his  attorney,  proposing  to 
take  depositions  to  the  opposite  party  or  his 
attorney  of  record,  as  either  may  be  nearest" 
Fractions  of  days  are  not  recognized  in  our 
laws.  Our  Code  of  Civil  Procedure,  at  sec- 
tion 407:  "The  time  within  which  an  act  Is 
to  be  done  as  herein  provided,  shall  be  com- 
puted by  excluding  the  first  day  and  includ- 
ing the  last  If  the  last  day  be  Sunday,  it 
shall  be  excluded."  Excluding  the  13th  and 
Including  the  23d,  makes  10  days  as  the  notice 
given,  which  is  a  compliance  with  the  statute. 
This  ground  of  exception  Is  sustained. 

We  will  next  consider,  out  of  its  order,  the 
fourth  exception.  Supposing  for  the  present 
moment  that  such  Issues  as  are  raised  by  the 
parties  litigant  here  should  be  governed  by 
the  verdict  of  a  Jury,  we  think  the  circuit 
Judge  was  in  error  in  holding  that  there  was 
no  testimony  on  the  material  Issues  Invcrived. 
It  is  clear  to  our  minds  that  the  testimony 
tended  to  establish  the  first  marriage  between 
J.  J.  WUltams  and  Julia  Williams  in  the  year 
1852,  and  the  birth  of  the  co-plaintiff,  J.  H. 
Williams,  as  the  Issue  of  that  marriage;  also 
that  J.  J.  Williams,  alias  Halford,  attempted 
to  marry  Jane  Crosby  in  1859  or  1860,  while 
his  wife  was  living;  that  J.  J.  Williams  and 
Jane  Crosby  cohabited  as  husband  and  wife, 
but  that  really  in  law  she  was  his  kept  mis- 
tress, and  that  the  defendants  are  the  issue  of 
that  Illicit  cohabitation;  that  Jane  Crosby 
was  very  poor,  never  Inheriting  but  $25;  that 
3.  3.  Williams,  alias  Halford,  gave  her  all  he 
bad  from  time  to  time  twice  by  deed;  that 
the  said  J.  J.  Williams  made  the  trade  for 
bis  concubine,  Jane  Crosby,  alias  Halford, 
far  the  16  acres  of  land  In  Walterboro^  al- 


though the  deed  was  made  to  her;  that  Wil- 
liams, alias  Halford,  had  as  his  purpose  to 
give  his  property  to  his  mistress,  and  through 
her  to  her  children.  This  purpose  Jane  Cros- 
by by  deed  endeavored  to  consummate.  So 
that  there  was  testimony.  If  the  Jury  should 
accept  it  on  all  these  material  issues.  Tbe 
case  should  have  gone  to  the  Jury.  The  ch-- 
cult  Judge  was  In  error  in  granting  the  non- 
suit 

We  will  now  consider  the  second  and  third 
exceptions.  It  has  been  the  settled  purpose 
of  the  law-making  power  of  this  state  to 
prevent  a  man  from  giving  away  or  convey- 
ing to  his  mistress  and  his  Illegitimate  chil- 
dren more  than  one-fourth  of  his  estate,  real 
and  personal,  for  nearly  two  centuries.  As 
cited  by  the  circuit  Judge  and  the  parties  to 
the  action,  the  section  of  the  Revised  Stat- 
utes of  1893  was  numbered  "1887,"  but  un- 
der the  new  codification  of  our  laws  by  Mr. 
W.  H.  Townsend  It  Is  numbered  "Sea  2868," 
and  is  as  follows:  "Sec.  2368.  If  any  person 
who  Is  an  Inhabitant  of  this  state,  or  who 
has  any  estate  herein,  shall  have  already  be- 
gotten or  shall  hereafter  beget  any  bastard 
child,  or  shall  live  in  adultery  with  a  woman, 
the  said  person  having  a  wife  or  lawful  chil- 
dren of  his  own  living,  and  shall  give,  or 
settle,  or  convey,  either  In  trust  or  by  direct 
conveyance,  by  deed  of  gift,  legacy,  devise, 
or  by  any  other  ways  or  means  whatsoever, 
for  the  use  and  benefit  of  the  said  womab 
with  whom  he  lives  in  adultery,  or  of  his 
bastard  child  or  children,  any  larger  or  great- 
er proportion  of  the  real  clear  value  of  his 
estate,  real  or  personal,  after  payment  of 
his  debts,  than  one-fourth  part  thereof,  such 
deed  of  gift  conveyance,  legacy  or  devise, 
made  or  hereafter  to  be  made,  shall  be  null 
and  void  only  in  favor  of  wife  and  legitimate 
children  for  so  much  of  the  amount  or  value 
thereof  as  shall  or  may  exceed  such  fourth 
part  of  his  real  and  personal  estate."  The 
words  are  carefully  selected,— "shall  give,  or 
settle,  or  convey,  either  in  trust  or  by  direct 
conveyance,  by  deed  of  gift,  legacy,  devise, 
or  by  any  other  ways  or  means  whatsoever." 
Their  meaning  is  not  to  be  mistaken.  The 
law  Intends  to  uproot  at  th^  Instance  of  the 
lawful  wife  and  children  any  plan  or  device 
of  the  husband  and  father  to  give  more  than 
one-fourth  of  his  estate  to  his  paramour  and 
bastard  children.  Whoever  undertakes  this 
circumvention  of  the  lawful  wife  and  chil- 
dren, or  either  one  of  them,  undertakes  to 
commit  a  fraud  upon  this  statute.  If  the 
lawful  wife  and  child  set  on  foot  proceedings 
In  the  courts  of  the  country  to  upset  such  il- 
legal contrivances,  he  usually  proceeds  upon 
the  equity  side  of  the  court  of  common  pleas, 
because  he  or  she  or  they  do  not  and  cannot 
set  aside  ab'solutely  deeds  of  conveyance  for 
the  benefit  of  the  mistress  or  bastard  chil- 
dren by  the  husband  and  father.  All  that 
can  be  done  is  to  have  such  rights  of  the 
lawful  wife  and  children  or  child,  as  the 
case  may  be,  to  three-fourths  of  the  estate 
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of  the  hnsband  and  fatber  set  apart  to  them, 
leaving  the  other  one-fourth  In  the  posseBsion 
of  the  mistress  or  bastard  child  or  children, 
as  the  case  may  be.  The  attempt  to  invali- 
date the  statute  (section  2368)  is  a  fraud  up- 
on said  statute.  To  divide  lands  between 
parties  owning  the  same  in  different  quanti- 
ties Is  to  partition  lands.  Frauds  and  parti- 
tion belong  to  what  is  known  as  the  equity 
side  of  the  court  of  common  pleas.  This 
does  not  prevent  the  circuit  Judge  from  fram- 
ing Issues  for  trial  by  jury.  The  case  at  bar 
furnishes  an  apt  illustration  of  Issues  to  be 
sent  down  for  trial  by  a  Jury.  These  issues 
may  have  been  sent:  Was  the  plaintiff  Julia 
Williams  ever  married  to  James  J.  Williams 
in  the  year  1852?  Is  the  coplalntlff,  J.  H. 
Williams,  the  lawful  son  of  the  said  James 
J.  Williams?  Bo,  also,  other  issues  might 
have  been  sent  down  by  the  circuit  Judge  for 
trial  by  a  Jury.  The  whole,  however,  was 
not  properly  a  Jury  case,— a  case  on  the  law 
side  of  the  court  Not  being  an  action  on 
the  law  side  of  the  court,  the  circuit  Judge 
eneA  in  granting  a  nonsuit  as  a  matter  of 
law.  So  far  as  the  circuit  Judge's  order  di- 
rected an  amendment  of  the  complaint,  usu- 
ally we  would  hold  that  to  be  no  error,  but 
as  be  made  that  order  In  granting  a  nonsuit 
we  will  set  It  aside.  We  sustain  the  second 
and  third  grounds  of  appeal. 

It  Is  the  Judgment  of  this  conrt  that  the 
Judgment  of  the  circuit  court  be  and  the 
same  is  hereby  reversed,  and  the  action  is  re- 
manded to  the  circuit  court  for  trial. 

JONES,  J.,  concurs  in  the  result 

GARY,  A.  J.,  concurs  in  the  result,  but 
dissents  from  so  much  of  the  opinion  as  sus- 
tains the  first  and  third  exceptions.  The 
commission  to  take  the  testimony  was  exe- 
cuted within  10  days  after  service  of  the  no- 
tice; therefore  the  opposite  party  was  not  al- 
lowed the  time  prescribed  by  the  statute. 
The  views  expressed  by  POPE,  J.,  are  at  va- 
riance with  the  decided  cases  in  this  stata 


(M  S.  C.  408) 

WIDBMAN  T.  PATTON. 

(Supreme  Court  of  South  Carolina.   July  14, 
1902.) 

OVASDIAir  AD  LITEM-ACTION  BBFORH  UAO- 
I8TRATB— APPBAU 

1.  Dnder  Code  Civ.  Proc.  $  136,  proTiding 
that,  where  an  infant  is  a  part7,  he  must  ap- 
pear by  a  guardian,  to  be  appointed  by  the 
court,  and  aection  88,  snbd.  16,  proyiding  that 
the  provirions  of  the  C3ode  as  to  actions  shall 
apply  to  magistrate's  courts,  a  magistrate  has 

gower  to  appoint  a  guardian  ad  litem  in  a  suit 
I  his  conrt 

2.  Under  Code  Civ.  Proc.  {  368,  providing 
that  on  appeal  from  a  magistrate  the  court 
shall  give  judgment  according  to  the  justice  of 
the  case,  and  may  afiBrm  or  reverse  in  whole 
or  In  part,  the  conrt  on  appeal  has  power  to 
order  new  trial  before  the  magistrate. 

I L  Bm  ImSMata,  ««L  Xt.  Cnt  Die  |  211. 


3.  Where,  on  appeal  from  a  magistrate,  ths 
circuit  court  fails  to  review  an  exception  in- 
volving the  merits,  the  supreme  court  on  appeal 
will  send  the  case  back  for  such  consideration. 

Appeal  from  common  pleas  circuit  court  ot 
Greenwood  county;   Townsend,  Judge. 

Action  by  Janle  Wldeman,  by  her  guardian 
ad  litem,  J.  W.  McCaslan,  against  George 
Patton.  From  Judgment  for  plaintiff  in  mag- 
istrate court,  defendant  appeals,  and  from  cir^ 
cult  Judgment  plaintiff  appeals.    Modified. 

Graydon  A  Giles,  for  appellant 

JONES,  J.  This  action  was  commenced  In 
a  magistrate  court  to  recover  the  possession 
of  personal  property,  and  resulted  In  a  ver- 
dict and  Judgment  for  the  plaintiff.  Defend- 
ant appealed  to  the  circuit  court  on  several 
exceptions,  two  of  which  only  were  consid- 
ered by  the  circuit  Judge:  (1)  That  there  was 
no  evidence  to  establish  the  fact  that  a 
guardian  ad  litem  had  been  appointed  for  the 
plaintiff,  who  was  a  minor;  (2)  that  the  mag- 
istrate erred  in  holding  that  he  could  appoint 
a  guardian  ad  litem.  The  circuit  court  or- 
dered a  new  trial,  sustaining  said  exceptions. 
The  appeal  to  this  court  excepts  to  the  rul- 
ings, and  raises  the  further  point  that  the 
circuit  court  has  no  power  to  order  a  new 
trial  In  a  magistrate's  court 

We  bold  that  a  magistrate  has  power  to 
appoint  a  guardian  ad  litem  to  conduct  a 
suit  in  his  court  Section  136  of  the  Code  of 
Civil  Procedure  provides:  "When  an  Infant 
is  a  party  he  must  appear  by  guardian,  who 
may  be  appointed  by  the  court  in  which  the 
action  is  prosecuted,  or  by  a  Judge  thereof," 
etc.  Section  88,  subd.  15,  provides  that  "the 
provision  of  this  Code  of  Procedure  respect- 
ing forms  of  actions,  parties  to  actions, 
•  •  •  shall  apply  to  these  [magistrates'] 
courts."  In  this  case  It  appears  that  the 
plaintiff,  preparatory  to  bringing  the  action, 
filed  with  the  magistrate  her  petition  In  tbe 
usual  form,  praying  that  J.  W.  McCaslan  be 
appointed  as  guardian  ad  litem  and  author- 
ized to  prosecute  said  action,  and  that  tbe 
magistrate,  by  order,  made  such  appointment 
These  papers  were  before  the  magistrate,  and 
he  was  bound  to  take  notice  of  them,  whether 
they  were  specially  put  in  evidence  or  not 
Besides,  the  objection  raised  before  tbe  mag- 
istrate was  not  that  there  was  no  evidence 
of  tbe  appointment  of  said  guardian  ad  litem, 
but  that  the  magistrate  had  no  power  to  make 
the  appointment;  and  that  the  guardian  ad 
litem  Is  a  county  officer,  the  jailer,  and  can- 
not act  in  such  capacity.  The  magistrate 
properly  overruled  both  objections,  but  the 
form  of  the  objection  assumed  the  fact  that 
such  appointment  had  been  In  fact  made. 

We  do  not  doubt  the  power  of  the  circuit 
court  in  a  proper  case  to  order  a  new  trial 
In  a  magistrate  court  on  appeal  therefrom. 
Article  5,  {  15,  of  the  constitution,  provides 
that  courts  of  common  pleas  shall  have  ap- 
pellate Jurisdiction  of  inferior  courts,  etc.; 
and  section  368  of  tbe  Code  of  OivU  Proce- 
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dare  proYldes  that:  "Upon  hearing  appeal 
[from  magistrate]  the  appellate  court  shall 
give  Jtidgment  according  to  the  Justice  of  the 
case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits.  In 
giving  judgment,  the  court  may  affirm  or  re- 
verse the  judgment  of  the  court  below,  In 
whole  or  In  part,  and  as  to  any  and  all  par^ 
ties,  and  for  errors  of  law  or  fact  If  the 
appeal  is  founded  on  an  error  in  fact  in  the 
proceedings  not  affecting  the  merits  of  the 
action  and  not  within  the  knowledge  of  the 
magistrate,  the  court  may  determine  the  al- 
leged error  of  fact  on  affidavit,  and  may  in 
Its  discretion  Inquire  into  and  determine  the 
same  upon  examination  of  the  witnesses.  If 
the  defendant  failed  to  appear  before  the 
magistrate,  and  it  is  shown  by  the  affidavits 
served  by  the  appellant  or  otherwise,  that 
manifest  injustice  has  been  done,  and  he  sat- 
isfactorily excuses  bis  default,  the  court  may 
In  its  discretion  set  aside  or  suspend  judg- 
ment, and  order  a  new  trial  before  the  same 
or  any  magistrate  in  the  same  county  at  such 
time  and  place  and  on  such  terms  as  the  court 
may  deem  proper.  Where  a  new  trial  shall 
be  ordered  before  a  magistrate,  the  parties 
must  appear  before  him  according  to  the  or- 
der of  the  court,  and  the  same  proceedings 
must  thereupon  be  had  in  the  action  as  on 
the  return  of  a  summons  personally  served." 
In  the  case  of  Oreen  v.  Ck)mmlsslonerB,  27  8. 
C.  9.  2  S.  E.  618,  the  question  was  raised,  but 
not  decided,  whetb»  a  circuit  judge  could  or- 
der a  new  trial  in  the  inferior  court  except  in 
a  case  of  default,  under  section  S68  above; 
and  In  the  case  of  MUler  v.  Schmidt,  20  S. 
C.  588,  it  would  seem  that  the  court  thought 
that  section  368  applied  only  to  a  case  of  de- 
fault, but  in  that  case  a  petition  was  made 
in  the  circuit  court  without  notice  for  a  new 
trial,  and  that  was  quite  sufficient  to  sustain 
the  refusal  of  the  court  to  grant  a  new  trial. 
The  doubt  thus  suggested  as  to  the  point  now 
made  was,  however,  removed  by  the  case  of 
Du  Bose  V.  Armstrong,  29  S.  G.  290,  6  S. 
El  9S4.  In  that  case,  which  was  an  action 
of  claim  and  delivery  of  personal  iKvperty, 
apon  a  trial  of  the  issues  the  jury  rendered 
a  verdict  for  plaintiff,  by  which  the  jury 
"found  the  mule  for  the  plaintiff  upon  the 
payment  of  thirty-five  dollars  to  the  defend- 
ant" The  trial  justice,  upon  motion,  struck 
oat  of  the  verdict  the  words  "upon  the  pay- 
ment of  thirty-five  dollars  to  the  defendant" 
IS  surplusage,  and  judgment  was  entered  up- 
on the  verdict  thus  altered.  Upon  appeal  the 
circuit  court  ordered  a  new  trlaL  One  of  the 
exceptions  taken  to  the  order  of  the  cfarcnit 
court  was  that  he  erred  In  ordering  a  new 
trlaL  This  court  affirmed  the  judgment  say- 
ing: "Section  868  of  the  C!ode,  under  which 
bis  honor  Judge  Witherspoon  acted,  is  very 
teosd.  It  provides  that  in  cases  of  appeal 
tnm  trial  justices'  courts  the  appellate  court, 
npon  hearing  the  appeal,  shall  give  judgment 
according  to  the  justice  of  the  case,  without 
regard  to  technkal  maaa  and  defects  which 


do  not  affect  the  merits.  Whatever  may  have 
been  the  intention  of  the  jury,  the  verdict  is 
not  In  accordance  with  the  form  specified  in 
the  Code  In  actions  of  claim  and  delivery  of 
personal  property,  nor  was  it  in  such  form 
as  the  court  could  so  correct  or  amend  as  to 
bring  it  in  form.  And  It  appears  to  us  that 
his  honor  reache(t  the  right  conclusion,  to  wit, 
that  the  case  should  go  back.for  a  new  trial." 
This  was  an  express  holding  that  the  circuit 
court  could  order  a  new  trial  In  a  magistrate 
or  trial  Justice  court,  under  section  368,  in  a 
case  which  was  not  a  default  case.  This,  we 
tbhik.  Is  a  correct  conclusion.  The  general 
appellate  Jurisdiction,  conferred  on  circuit 
courts  by  the  constitution  and  the  statute  nec- 
essarily Includes  the  power  to  grant  a  new 
trial  before  the  magistrate  in  a  proper  case. 
The  statute  does  not  undertake  to  abridge 
such  right  In  any  express  terms.  On  the  con- 
trary, the  right  is  recognized  expressly.  The 
last  sentence  of  section  368  applies  as  well 
to  the  first  part  of  the  section  authorizing 
"judgment  according  to  the  justice  of  the 
case,"  as  it  does  to  that  portion  of  the  sec- 
Jtion  relating  to  Judgments  by  default  The 
term  "new  trial"  Is  not  strictly  applicable  ex- 
cept in  cases  where  issues  had  been  joined; 
and  It  would  be  a  remarkable  construction 
to  limit  the  regulations  as  to  new  trials  to 
Judgments  by  defaiilt  to  which  the  term  does 
not  apply  in  strictness,  and  exclude  such  reg- 
ulations in  reference  to  trial  actually  had,  to 
which  the  terms  properly  apply:  and  this, 
too,  in  the  absence  of  any  language  clearly 
expressing  such  intent  la  this  case,  how- 
ever, It  was  not  proper  to  grant  a  new  trial 
before  the  magistrate  npon  the  grounds  so 
considered.  On  examining  the  case  we  find 
that  the  circuit  court  failed  to  consider  the 
exception,  which  was  "that  the  verdict  is  con- 
trary to  the  evidence  of  the  case,  proof  show- 
ing that  title  to  property  then,  and  had  al- 
ways been,  vested  in  the  defendant  and  that 
he  had  not  parted  with  the  same  for  value 
or  otherwise."  This  exception  involved  the 
merits,  and  ought  to  have  been  considered  by 
the  circuit  court  before  ordering  a  new  trial. 
As  this  court  has  no  jurisdiction  to  pass  upon 
that  question,  we  deem  it  proper  that  the 
cause  be  retained  in  the  circuit  court  for  the 
purpose  of  considering  the  same. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded  to  that  court 
to  consider  the  appeal  from  the  magistrate  on 
said  exception. 

(M  S.  C.  883) 

WALTERBOBO  ft  W.  BT.  CO.  t.  HAMP- 
TON ft  B.  B.  ft  LUMBER  CO. 

(Supreme  Court  of  South  Carolina.     July  B, 
1902.) 

AOnON  ON  OONTRA.CT— NONSOTT-BVIDBNCB. 

1.  Where,  in  an  action  on  a  written  con- 
tract a  letter  and  a  telegram  were  introdnced 
tending  to  show  assent  by  one  of  tht>  con- 
tracting parties  to  the  contract  it  was  error  t* 
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srant  «  nonsuit  «n  the  gronnd  that  there  waa 
no  evidence  in  writing  of  such  assent. 

2.  Where  the  pleadings  in  an  action  on  a  con- 
tract do  not  raise  any  issue  as  to  the  perform- 
ance ot  certain  conditions  in  the  contract,  a 
aocsuit  for  failure  to  prove  the  performance  of 
such  condition  was  erroneous. 

Appeal  from  common  pleas  circuit  court  of 
Colleton  county;  Watts,  Judge. 

Action  by  Walterboro  &  Western  Railway 
Company  against  Hampton  &  Branchville 
Ballroad  &  Lumber  Company.  From  an  or- 
der granting  nonsuit,  plaintiff  appeals.  Be- 
versed. 

Howell  &  Gruber,  for  appellant  Jas.  W. 
Moore,  tor  appellee. 

6AHY,  A.  J.  The  appeal  herein  Is  from  an 
order  of  nonsuit  granted  on  tbe  ground  that 
no  evidence  was  Introduced  of  the  written  as- 
sent to  the  contract  on  the  part  of  the  Green 
Fond,  Walterboro  &  Branchville  Railway 
Company.  The  first  and  second  paragraphs 
of  the  complaint  allege  the  corporate  ex- 
istence of  the  plaintiff  and  defendant;  the 
other  allegations  of  the  complaint  are  as  fol-, 
lows:  "(3)  That  on  tbe  6tb  day  ot  January, 
A.  D.  1897,  tbe  plaintiff  and  tbe  defendant 
entered  into  another  contract,  whereby  the 
defendant,  upon  sufficient  consideration,  con- 
tracted and  agreed  to  and  with  tbe  plaintiff 
to  fumlab  for  shipment  over  tbe  railroad  ot 
the  plaintiff  during  tbe  continuance  of  such 
contract  not  less  than  600,000  feet  of  lumber 
per  month.  (4)  That  said  contract  went  into 
effect  and  became  operative  on  tbe  25th  day 
of  March,  1897,  and  has  been  In  tull  force 
and  effect  ever  since  that  time.  (5)  That  the 
defendant  has  tailed  and  neglected  to  furnish 
for  shipment  over  tbe  railroad  of  tbe  plaintiff 
600,000  feet  of  lumber  per  month  tor  tbe  first 
three  months  under  said  contract,  commen- 
cing on  tbe  2Sth  day  of  March,  1897,  and  end- 
ing on  the  25tb  day  of  June,  1897,  the  defend- 
ant having  furnished  for  shipment  over  the 
railroad  of  the  plaintiff  during  tbe  said  period 
of  three  months  only  1,039,216  feet  of  lumbw. 
(6)  That  the  plaintiff  was  to  be  paid  as  Its 
proportion  ot  tbe  freight  charges  for  hauling 
and  transporting  said  lumber  the  sum  of 
eOT«/ioo  cents  per  thousand  feet;  that  tbe 
plaintiff's  costs  and  expenses  to  haul  and 
transport  the  said  lumber,  which  tbe  defend- 
ant tailed  and  neglected  to  ship  for  the  said 
period  ot  three  months,  would  have  been 
small  and  Inconsiderable,  amounting  to  not 
more  than  $50;  that  by  reason  of  the  defend- 
ant's failure  to  tumlsb  for  shipment  over  tbe 
railroad  ot  tbe  plaintiff  600,000  feet  ot  lum- 
ber per  month  for  each  of  said  three  months 
this  plaintiff  has  been  damaged,  to  Its  Injury 
W12.17." 

The  answer  of  the  defendant  admitted  the 
allegations  contained  In  the  first  and  second 
paragraphs  ot  the  complaint,  but  denied  each 
and  every  other  allegation  thereof,  and  set 
up  tbe  following  defense:  "For  a  second  de- 
tense  herein  denies  that  defendant  has  for- 


nlshed  tor  shipment  over  the  railroad  ot 
plaintiff  during  the  time  mentioned  in  com- 
plaint only  the  amount  ot  lumber  specified  In 
complaint,  and  alleges  that  tbe  defendant  has 
furnished  for  shipment  over  the  said  railroad 
under  the  said  contract  100,000  feet  ot  lumber 
per  month  during  the  time  mentioned  in  com- 
plaint" 

The  defendant's  attorney  served  the  follow- 
ing notice:  "Please  take  notice  that  at  tbe 
trial  ot  each  of  the  three  causes  entitled  as 
above  the  defendant  will  Introduce  certified 
copies  or  other  secondary  evidence  ot  tbe  fol- 
lowing documents  and  Instruments  In  writ- 
ing, In  case  yon  fall  to  produce  for  evidence 
the  originals  thereof:  (1)  Articles  ot  agree- 
ment between  the  Walterboro  and  Western 
Railway  Co.  and  the'  Hampton  and  Branch- 
ville Railroad  and  Lumber  Co.,  In  regard  to 
shipping  wares,  merchandise,  lumber,  and 
freights,  and  as  to  divers  other  matters,  dated 
January  5,  1897.  (2)  The  memorandum  of 
agreement  In  writing,  which  was  drawn  np 
previously  to  the  above-mentioned  agreement, 
and  which  was  the  basis  of  tbe  said  above- 
mentioned  agreement  (3)  Letter  directed  to 
J.  R.  Stokes,  Esq.,  president  W.  &  W.  Rail- 
road Company,  dated  at  Savannah,  Qa.,  Janu- 
ary 30,  1887,  and  signed  'F.  B.  Papy,  G6nl. 
Freight  Agent'  relating  to  matters  connected 
with  the  agreement  first  above  named." 

The  contract  was  Introduced  in  evidence, 
and  marked  "Exhibit  A."  The  nhith  clause 
thereof  is  as  follows:  "(9)  That  this  con- 
tract, being  first  assented  to  in  writing  by  tbe 
Green  Pond,  Walterboro  and  Branchville  Rail- 
way Co.  and  Charleston  and  Savannah  Rail- 
way Co.,  shall  go  into  effect  immediately  up- 
on the  loading  ot  tbe  vessel  chartered  by 
Campbell  &  Shlrer  to  be  loaded  at  Port  Royal, 
and  for  the  loading  of  which  the  party  ot 
the  second  part  has  to  furnish  about  108,000 
feet  of  lumber,  and  shall  continue  In  full 
force  and  effect  subject  to  all  the  stipulations 
and  reservations  herein  contained,  tor  a  peri- 
od ot  eighteen  months  from  the  date  iq>on 
which  the  same  goes  Into  effect" 

The  record  contains  the  following:  "Coun- 
sel tor  plaintiff  now  wishes  to  Introduce  In 
evidence  a  letter.  Counsel  for  defendant 
stated  that  It  should  first  be  proved  that  Mr. 
Papy  has  the  position  he  signs  there,  and 
had  the  authority  to  make  this  assent 
Counsel  tor  plaintiff  states  that  when  a  par- 
ty Is  served  with  notice  to  Introduce  In  evi- 
dence a  certain  paper  he  cannot  be  required 
to  prove  tbe  execution,  nor  can  tbe  party 
who  requires  him  to  produce  It  object  to  It 
It  has  been  expressly  held  by  our  supreme 
court  and  is  the  law,  so  far  as  I  know.  In 
every  state.  They  have  given  us  notice  to 
produce  these  papers,  and  I  offer  them  In  evi- 
dence. The  court  after  hearing  argument 
stated:  'After  hearing  those  authorities,  I 
am  Incltaied  to  think  Mr.  Oruber  is  right  I 
will  allow  it  and  note  an  exception.  I  rule 
that  a  paper  having  been  called  for  and  In- 
spected under  tbe  authorities,  I  am  Indbied 
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to  tbink  Mr.  Gruber  has  the  right  to  pro- 
duce it  without  formal  proof.'  Exhibits  B 
and  C  introduced  In  evidence,  as  follows: 
'Plant  System,  Sariuuiah,  Ga.,  Jany.  30th, 
1897.  J.  R.  Stokes,  Esq..  Prest  W.  W,  R.  E. 
—Dear  Sir:  Your  superintendent  handed  me 
the  agreement  between  the  W.  &  W.  K.  R. 
and  the  H.  B.  R.  R.,  and  stated  that  they 
were  ready  to  execute  It  as  soon  as  Mr. 
Mauldin  was.  As  I  told  you  personally, 
there  are  many  matters  embraced  in  the 
agreement  that  this  system  or  the  C.  &  S. 
Ry.  should  not  be  a  party  to.  They  relate 
entirely  to  matters  local  between  yourselTes. 
The  C.  &  S.  Ry.  Is  only  interested  In  that 
agreement  so  far  as  It  relates  to  the  rates  of 
freight  and  divisions  of  the  same.  I  am  au- 
thorized by  my  management  to  say  that  we 
approve  of  the  contract  so  far  as  it  relates  to 
any  matter  in  which  the  C.  &  S.  Ry.  is  a 
party,  and  that  you  can  file  this  letter  with 
the  contract  as  a  part  of  the  same.  After 
you  have  executed  the  contract  please  send 
me  a  copy.  Very  truly  yours,  P.  B.  Papy, 
QenL  Freight  Agent'  To  J.  R.  Stokes,  Wal- 
terboro.  S.  C.  Subject:  Referring  to  my  let- 
t€T  handed  Mr.  FIncken  with  the  P.  and  B. 
contract  the  C.  &  S.  and  G.  P.,  W.  &  B.  Ry. 
Co.  agree  to  be  bound  by  this  contract  as  per 
your  telegram,  which  was  the  object  of  this 
letter.    P.  B.  Papy.'  " 

There  is  testimony  to  the  effect  that  the 
plaintiff  and  the  defendant  commenced  to  op- 
erate under  said  contract  on  the  25tb  day 
March,  1897.  The  following  appears  in  the 
record:  "Plaintiff  rests.  Gen.  Moore,  for  de- 
fendant: At  this  stage  we  move  for  a  non- 
suit The  plaintiff  rests  his  case  on  this  con- 
tract. There  is  a  clause  in  this  contract 
which  provides— it  la  the  ninth  clause— tliat 
before  it  shall  go  into  effect  it  must  be  first 
assented  to  in  writing  by  the  Green  Pond, 
Walterboro  and  Branchville  Railway  Co.  and 
the  Oharleston  and  Savannah  Railway  Co. 
That  is  a  provision  of  the  contract  It  is 
the  condition  precedent  and  until  that  con- 
dition precedent  is  satisfied  the  contract  can- 
not go  into  force.  The  plaintiffs,  in  proving 
their  contract  are  obliged  to  prove  the  assent 
of  the  Charleston  and  Savannah  Railway  Go. 
and  by  the  Green  Pond,  Walterboro  and 
Branchville  Railroad  Co.  They  have  at- 
tempted to  do  that  by  the  evidence  they  have 
submitted,  and  I  submit  they  have  not  prov- 
ed the  assent  in  writing  which  they  should 
have  proved.  The  assent  of  a  corporation 
can  be  proved  by  the  duly  accredited  and  an> 
thorlzed  agents  of  the  corporation,  and  tt  IB 
the  business  of  the  party  proving  the  assent 
to  show  that  they  are  the  duly  accredited 
agents  of  the  corporation  by  some  act  show- 
ing that  the  particular  individual  who  claims 
to  have  acted  In  making  the  contract  had 
the  power  to  make  the  contract.  I  submit 
fnrttaar,  that  the  letter  of  Mr.  Papy  is  dated 
Jannary  80,  '97,  and  the  contract,  by  Mr. 
Pincken's  testimony,  was  not  signed  until 
the  15th  of  March  following;  so  that  at  the 
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time  that  assent  was  made  there  was  no 
contract  in  existence.  Mr.  Gruber  argued  in 
opjpositlon  to  the  motion,  contending  that  the 
assent  of  the  Green  Pond,  Walterboro  and 
Branchville  Co.  had  been  shown,  that  the  ex- 
istence of  the  contract  was  admitted,  and  the 
proof  showed  that  the  parties  bad  operated 
under  its  terms;  that  the  telegram  showing 
such  assent  was  in  evidence,  but  if  not  prop- 
ei^ly  proved,  then  he  asked  to  be  allowed  to 
offer  such  proof.  The  Court:  A  motion  is 
made  for  a  nonsuit  on  the  grounds  stated  by 
Gen.  Moore.  I  think  I  will  ha4  to  grant  the 
nonsuit  on  this 'ground:  That  this  contract 
shows  that  it  must  be  assented  to  in  writing 
by  the  Green  Pond,  Walterboro  and  Branch- 
ville Railroad  Co.,  and  there  is  nothing  to 
show  that  they  did.  There  is  sufficient  tes- 
timony to  go  to  the  Jury,  in  my  opinion,  that 
the  Charleston  and  Savannah  Railway  Co., 
by  parties  properly  authorized—  There  Is 
enough  testimony  to  go  to  the  Jury  that  it 
has  assented;  and,  if  there  was  any  way  in 
the  world  in  which  I  could  let  Mr.  Gruber 
prove  that  telegram,  I  would  let  him,  but  the 
mere  fact  that  Mr.  Stokes  got  the  telegram 
would  not  be  sufficient  They  would  have 
to  hunt  up  the  operator  to  prove  it  and  1 
cannot  delay  the  court  So,  on  the  ground 
solely  of  there  being  no  .proof  before  me  at' 
all  that  the  Green  Pond,  Walterboro  and. 
Branchville  Railroad  Go.  has  assented  in 
writing  to  the  contract  I  will  grant  a  non- 
suit They  rely  on  a  written  contract  here, 
and  I  grant  a  nonsuit  on  that  ground." 
Thereupon  his  honor  granted  an  order  of 
nonsuit  on  the  ground  Just  mentioned. 

It  will  not  be  necessary  to  consider  the  ex- 
ceptions in  detail.  It  will  be  observed  that 
the  presiding  Judge  did  not  rule  that  the  let- 
ter and  telegram  were  insufficient  evidence 
of  assent  in  writing  on  the  part  of  the  Green 
Pond,  Walterboro  &  Branchville  Railway 
Company  to  the  terms  of  the  contract  On . 
the  contrary,  It  appears  that  he  would  have 
ruled  that  they  were  sufficient  if  he  had  re- 
garded them  as  properly  before  the  court  for 
consideration.  The  record  discloses  the  fact 
that  the  letter  and  the  telegram  were  offered 
In  evidence,  and,  after  the  ruling  of  the  cir- 
cuit Judge,  were  Introduced  in  evidence  as 
Exhibits  B  and  O.  They  were  therefore 
properly  before  the  court  for  consideration  at 
the  time  his  honor  granted  the  nonsuit;  and, 
as  they  tended  to  show  compliance  by  the 
Green  Pond,  Walterboro  &  Branchville  Rail- 
way Company  with  the  conditions  mentioned 
hi  the  ninth  clause  of  the  contract  the  order 
of  nonsuit  was  erroneous. 

Furthermore,  by  reference  to  the  pleadings, 
it  will  be  seen  that  they  do  not  raise  the  is- 
sue as  to  the  performance  of  said  condition 
by  the  railroad  company  mentioned  In  the 
ninth  clause  of  the  contract;  and,  as  there 
was  testimony  tending  to  prove  all  the  alle- 
gations of  the  complaint  put  in  issue  by  the 
answer,  the  nonsuit  was  erroneooi  Cor  thla 
reason  likewlaa, 
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It  la  the  Judgment  of  tlils  coart  that  the 
judgment  of  the  drcnlt  court  be  rerened, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 


(Ci  S.  C.  430) 

BAKER  T.  IRVINB  (two  cawa). 

BAKBR  et  al.  ▼.  SAME. 

(Supreme  Oiurt  of  Sonth  Carolina.    Aag.  11, 
1902.) 

qfiSTS    ON    APPEAU 

1.  Where,  tm  sake  of  co^veulence,  three 
cases  were  beard  together,  and  the  papera  were 
entitled  in  the  names  of  the  parnea  in  each 
case,  the  preTailing  party  may  tax  appeal  costs 
for  case  and  exceptions  and  argument  in  each 
case. 

Appeal  from  common  pleas  drcolt  conrt  of 
Greenville  county;  Gage,  Judge. 

Actions  by  J.  A.  Baker  and  by  W.  C.  Baker 
and  by  J.  A.  Baker  and  W.  C.  Baker  against 
W.  H.  Irvine.  From  Judgments  for  plaintiffs, 
defendant  appeals.    AflOrmed. 

Carey  &  McCuUough,  Adam  O.  Welbum, 
and  B.  H.  Shuman,  for  appellant  Blythe  & 
Blythe,  for  respondents. 

J0NT:8,  J.  The  defendant  In  the  three 
above-entitled  actions  appeals  from  the  taxa- 
tion of  costs  as  allowed  by  the  circuit  court 
The  clerk  of  the  conrt  had  taxed  one  set  of 
supreme  court  costs  for  the  three  cases,  viz. 
$10  for  making  and  serving  a  case  containing 
exceptions,  and  $25  for  argument  In  the  su- 
preme court,  which  action  was  reversed  by 
the  circuit  court,  Hon.  Geo.  W.  Gage  presid- 
ing, who  held  that  costs  for  said  Items  should 
be  taxed  In  full  for  plaintiff  In  each  case. 
Appellant  contends  that  only  one  set  of  costs 
for  the  three  cases  should  be  allowed.  Inas- 
much as  only  one  case  containing  exceptions 
was  In  fact  served,  and  only  one  arg^ument 
In  fact  made  in  the  supreme  court;  the  cases 
being  heard  together  and  the  papers  entitled 
as  above.  These  being  cases  at  law,  the  right 
of  costs  must  follow  the  result  and  neither 
the  circuit  conrt  nor  this  court  Is  at  liberty 
to  do  otherwise  than  enforce  the  strict  legal 
right  of  the  prevailing  party,  without  regard 
to  any  real  or  supposed  hardship.  The  costs 
allowed  were  In  conformity  with  the  statute. 
The  circuit  court  held,  as  a  matter, of  fact 
that  the  three  cases  were  never  consolidated, 
and  In  law  could  not  have  been  consolidated, 
and  that  separate  Judgments  were  rendered 
in  each  case  by  the  magistrate,  by  the  drcnit 
"■"^court,  and  by  the  supreme  court  82  8.  C. 
2^  40  S.  E.  672.  This  being  so,  the  fact 
^ji^^^'t^  sake  of  convenience,  the  cases  were 
heard  togllii!^'  '^^  ^^  papers  were  entitled 
as  above,  wouf^  ^°^  eonstitnte  the  three  cases 
one  in  fact  E5.cl»  case  being  separate  and 
distinct  the  "cas*^  ^^  exceptions"  and  the 
"argnmaif '  most  b^  treated  as  made  in  each 
casflb  Bogan  ▼.  Spro^  87  8.  0.  60^  16  8. 
B.  SB.  ^ 

The  Judgment  o(  tfae\C''ci>tt  conrt  Is  at* 

•rawd. 


(H  S.  C.  4M) 

BWBANK  T.  BWBANK. 
(Supreme  Court  of  South  Oaxollna.    Aog.  11. 

1902.) 

UHITATIONS-PATUBNT— RBNSWAIi  OF  DEBT. 

1.  An  equitable  mortgage,  and  the  note  se- 
cured thereby,  barred  by  limitations,  are  re- 
vived, as  between  the  wiginal  holders,  by  a 
payment  on  the  note. 

Appeal  from  common  pleas  drcnlt  conrt  of 
Greenville  county;  Klugh,  Judge. 

Action  by  Amy  S.  Ewbank  against  Herbert 
B.  and  Arthur  L.  Ewbank  and  others,  and 
from  circuit  decree  Arthur  L.  Ewbank  ap- 
peals.   Modified. 

Oscar  Hodges  and  B.  A.  Morgan,  for  atipd- 
lant    Stanyame  WUson,  for  respondent 

JONES.  J.  In  this  action  for  parUtlon  of 
real  estate,  a  controversy  arose  between 
above-named  defendants  Involving  the  statute 
of  limitations,  interposed  by  respondent 
against  a  claim  by.  appellant  to  have  respond- 
ent's Interest  in  the  premises  applied  to  a  note 
due  by  respondent  to  appellant  and  secured 
by  an  Instrument  conceded  to  be  an  equitable 
mortgage  of  respondent's  Interest  In  the  prem- 
ises. The  note  was  for  $600,  dated  February 
6,  1880,  payable  February  6,  1882,  credited 
with  $400,  May  13,  1882.  The  master  re- 
ported that  it  was  admitted  by  counsel  for 
Herbert  B.  Ewbank  that  the  note  Is  not  bar- 
red by  the  statute,  by  reason  of  the  payment 
of  $400  on  the  note,  May  IS,  1892,  and  cer- 
tain admissions  or  aclmowledgments  of  the 
debt  made  by  Herbert  Ewbank,  in  letters 
written  by  him  to  Arthur  Ewbank  in  the  year 
189B;  and  that  it  was  further  admitted  that 
as  the  testimony  showed  that  Herbert  Ew- 
bank was  at  the  time  of  the  last  payment  a 
nonresident  of  this  state,  and  has  remained 
continuously  absent  therefrom  since  that  time, 
the  statute  of  limitations  was  suspended,  and 
that  it  would  not  avail  him  as  to  the  note, 
under  section  121,  Code.  The  contention  was 
that  the  equitable  mortgage  given  to  secure 
the  note  was  barred.  The  master  reported 
against  this  contention  in  the  following  lan- 
guage: "The  question  thus  presented  is  one 
of  some  difficulty  of  determination,  on  ac- 
count of  the  apparent  absence  of  any  direct 
adjudication  of  the  matter  by  our  own  courts. 
In  the  case  of  Nichols  t.  Briggs,  reported 
In  18  S.  C.  47S,  it  was  held  that  althouj^ 
the  note  be  barred  by  the  statute,  that  the 
mortgage  given  to  secure  it  was  not  barred, 
and  could  be  enforced  within  20  years  from 
the  date  of  its  execution.  The  court  in  thla 
same  case,  quoting  with  approval  from  1  EUll, 
Mortg.  {  8,  used  the  following  language;  'A 
mortgage  being  given  as  a  security  for  a  debt 
the  general  rule  la  that  no  mere  change  In  the 
mode  or  time  of  payment  nothing  short  of  an 
actual  payment  of  the  debt  or  an  expressed  re- 
lease, will  operate  aa  a  dtepharga  of  the  mort- 

T  L  Bm  UmlUtloa  M  A«ti«^  vsL  ML  Cwt  1Mb 
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gage;  The  Uen  lasts  aa  long  as  the  debt' 
'In  equity,  a  mortgage  la  always  regarded 
merely  as  a  security  for  the  debt  The  debt 
Is  the  prindpal  and  the  mortgage  an  Incident 
only.'  Section  1207,  2  Jones,  Mortg.  The 
same  author,  in  the  same  section,  used  the 
following  language:  *8o  long  as  the  statute 
does  not  bar  a  recavery  on  the  note,  it  does 
not  bar  a  foreclosure  of  the  mortgage.  If, 
by  nonresidence  of  the  mortgagor,  time  be 
deducted  from  the  period  of  limitation,  so 
that  an  action  on  the  debt  is  not  barred, 
neither  is  an  action  to  foreclose  the  mortgage 
barred.'  It  seems  to  me  that  when  a  note 
and  mortgage  Is  barred,  and  when  a  subse- 
quent part  payment  promise,  or  acknowledg- 
ment is  made,  that  It  renews  the  mortgage, 
so  far  as  It  affects  the  mortgagor's  interests 
in  the  premises.  Section  1202,  1  Jones, 
Mwtg."  The  master  was  reversed  by  the 
circuit  court  for  reasons  thus  stated:  "There 
is  practically  but  one  question  raised  by  the 
exceptions,  and  that  is  whether  the  instru- 
ment of  writing  given  as  security  to  the  above 
note  in  controversy  Is  barred  by  the  statute 
of  limitations.  The  master  rightly  holds  that 
said  writing,  nnder  the  authority  of  Bryce  t. 
liassey,  S5  S.  C.  127,  14  S.  B.  768,  is  an 
equitable  mortgage,  and  that  being  without 
seal,  it  was  barred  afta  six  years.  Arthur 
▼.  Screven,  88  S.  C.  77,  17  S.  E.  640.  The 
note  secured  by  said  Instrument  matured  Feb- 
ruary 6,  1882.  Payments  were  made  on  It 
down  to  February,  1884,  after  which  no  pay^ 
ment  was  made  until  May,  1882,  a  period  of 
more  than  eight  years.  It  la  conceded  that 
both  the  note  and  equitable  mortgage  were 
barred  at  the  date  of  the  last-mentioned  pay- 
ment and  it  is  also  conceded  that  said  pay- 
ment removed  the  bar  of  the  statute  as  to 
the  note.  Park  v.  Brooks,  88  S.  O.  800,  17  8. 
B.  22.  Bat  the  position  of  the  defendant  H. 
B.  Efwbank;  as  set  forth  in  his  fifth  excep- 
tion. Is  that  'the  payment  on  the  note  made 
May  13,  1882,  was  a  new  promise,  made  for 
the  imyment  of  the  debt  only,  and  not  a  prom- 
ise to  renew  a  security  previously  given  for 
the  debt'  It  seems  to  me  that  this  position 
must  be  sustained.  As  said  by  the  master, 
and  so  far  as  my  researches  go,  there  la  an 
apparent  absence  of  direct  adjudication  on 
this  point  by  our  court  But  the  authorities 
cited  by  the  master  go  to  show  that  the  note 
and  mortgage  are  regarded  as  separate  and 
distinct  evidences  of  securities  for  the  debt; 
so  much  so  that  where  the  note  Is  barred  and 
the  mortgage  not  as  in  the  case  of  Nichols 
▼.  Briggs,  18  S.  O.  473,  or  where  the  note  la 
void  for  alteration  and  the  mortgage  la  not  flo 
affected,  as  in  the  case  of  Plyler  t.  Elliott 
19  8.  CI  257,  recovery  may  still  be  had  on 
the  mortgage,  although  the  right  of  action  on 
the  note  Is  lost  And  the  doctrine  Is  wdl 
•ettted  that  where  the  principal  on  a  note  re- 
new* It  by  a  payment  or  a  new  promise, 
whetber  baton  or  aftw  tte  tar  of  the  aUtnta 


has  fallen,  sneh  ranewal  does  not  bind  the 
surety.  Walters  t.  Kraft,  28  8.  G.  678,  66 
Am.  Rep.  44.  And  It  seems  that  such  new 
promise  does  not  revive  the  negotiability  of 
a  bill  or  note  originally  possessing  that  In- 
cident but  only  revives  the  bare  contract  to 
pay.  1  Pars.  Cont  (6th  Ed.)  434.  So  that 
whether  the  mortgage  be  regarded  as  an  In- 
cident of  the  debt  or  as  a  contract  for  Its  se- 
curlty-or  payment  It  is  not  revived  by  a  mere 
revival  of  the  note,  but  must  be  revived,  if 
revived  at  all,  by  an  explicit  contract  to  that 
^ect" 

We  think  the  view  taken  by  the  master 
was  correct  A  mortgage  Is  an  Incident  to 
the  debt  It  secures.  It  follows  the  debt  when 
the  debt  Is  assigned,  and  It  Is  discharged  in 
whole  or  in  part  when  the  debt  Is  paid  in 
whole  or  in  part  It  would  seem  to  follow 
logically  that  the  legal  effect  of  a  payment 
upon  a  note  In  renewing  or  reviving  the  debt 
or  preventing  the  bar  of  the  statute,  would 
also  apply  to  the  mortgage  as  Incident  tban- 
to,  certainly  as  between  the  original  parties. 
It  is  true  that  in  this  state  a  payment  which 
prevents  the  bar  of  the  statute,  and  preserves 
or  renews  the  remedy,  Is  or  Implies  a  new 
promise  to  pay  the  balance  due  upon  the  old 
debt  which  should  be  alleged  upon  as  a  new 
canse  of  action.  Fleming  t.  Fleming,  83  8. 
C.  605,  12  S.  B.  257,  26  Am.  St  Rep.  694. 
This,  however,  does  not  separate  the  mort- 
gage from  the  debt  which  Is  the  same  d^t 
In  a  new  form.  Such  new  promise  Is  not 
substantially  different  from  a  renewal  or  sab- ' 
stantlal  obligation,  which  would  not  affect 
the  lien  of  a  mortgage  given  to  secure  the 
orlglnsl  debt.  No  mere  change  in  form  of 
the  debt  secured  by  mortgage  will  impair  the 
Hen  of  the  mortgage.  Gibbes  v.  Railroad  Co., 
13  8.  O.  253;  Burton  v.  Pressly,  Cheves,  Bq.  1. 
While  we  have  fonnd  no  case  In  this  state  di- 
rectly deciding  the  point  In  controversy,  npon 
principle  we  think  it  must  be  held,  with  ref- 
erence to  the  statute  of  limitations  and  as 
between  the  original  parties,  that  the  Uen  of 
a  mortgage  exists  and  is  enforceable  so  long 
as  the  debt  which  it  secures  exists  and  la 
enforceable.  The  authoritieB  In  other  Juris- 
dictions sustain  this  view.  8chmack»  t. 
Slbert  18  Kan.  104,  26  Am.  Bep.  766;  Bottles 
V.  MUler  (Ind.  Sup.)  14  N.  a  782;  Murray  t. 
Emery  (lU.)  68  N.  B.  828;  Harper  t.  Bdwarda 
<N.  C.)  20  B.  B.  393;  Kenaston  T.  Lorig,  84 
N.  W.  823,  81  Minn.  464;  Johnson  t.  Johnson, 
81  Mo.  381.  Bee,  also,  18  Am.  &  Eng.  Bnc. 
Law  (2d  Bd.)  289. 

The  defendant  Arthur  U  Bwbank  Ja  there- 
fore entitled  to  have  the  laoceeda  ol  the  sale 
ot  Herbert  R  Bwbank's  Interest  In  said  Uuid, 
or  M>  much  as  may  be  necessary  to  satisfy  Us 
debt  applied  to  said  debt  for  which  Judgment 
was  rendered  by  the  drcnlt  court 

The  decree  of  the  drcnlt  eoort  la  modllled 
In  accoidann  irttii  tto  vfMis 
nounced. 
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(64  S.  C.  423) 

FORT  T.  SOUTHERN  RT. 

(Sapreme  Court  of  South  Carolina.     Jttly  18, 
1902.) 

OARRIBSS  —  LIABILITT    TO    PASSBNOBR  —  BX- 
EMPUUIT  DAMAQSS. 

1.  Plaintiff  purcliased  a  ticlcet,  and  boarded 
a  mixed  train,  and  was  carried  near  hia  des- 
tination, wlien  the  condnctor  received  orders  to 
take  the  engine  bacli,  whicli  he  did.  Before  it 
returned,  plaintiff  walked  about  a  mile  to  his 
destination.  Held  that,  there  being  no  proof  of 
willfulness,  wantonness,  or  rudeness,  plaintiff 
was  not  entitled  to  exemplary  damages. 

Appeal  from  common  pleaa  circuit  court  of 
Lezin^on  county;   Buchanan,  Judge. 

Action  by  James  C.  Fort  against  the  Sontb- 
ern  Railway.  From  Judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

O.  T.  Graham  and  P.  H.  Nelson,  for  ap-' 
pellant  B.  h.  Abney  and  E.  M.  Thomson, 
for  appellee. 

JONES,  J.  The  appeal  herein  is  from  an 
order  of  nonsuit  The  plaintiff,  tUTlng  pur- 
chased of  defendant  a  ticket  as  passenger  on 
the  morning  of  June  28,  1901,  boarded  de- 
fendant's train  at  Pellon  for  Columbia.  The 
train  was  a  freight  train,  with  a  combination 
passenger,  baggage,  and  express  car  attached. 
When  the  train  reached  Oayce,  a  station 
abont  two  miles  from  Columbia,  the  conduct- 
or received  orders  from  the  company  to  take 
the  engine  back  to  Perry's  on  some  emergen- 
cy, the  nature  of  which  was  not  disclosed  in 
plalntifTs  eTidence.  Upon  receiving  this  or^ 
der,  the  conductor  side-tracked  his  train  at 
Cayce,  and  told  plalntlfl  and  another  passai- 
g«r  that  they  would  have  to  get  off  and  take 
another  train  to  Columbia,  as  he  had  to  go 
back.  Plaintiff,  being  Informed  that  the  oth- 
er train  would  not  go  to  Columbia  until  about 
5  o'clock  that  afternoon,  requested  to  be  tak- 
en back  to  Pellon,  which  the  conductor  de- 
clined to  do,  as  he  was  only  taking  back  the 
engine.  Plaintiff  applied  to  the  station  agent 
or  operator  at  Cayce,  but  he  did  not  make 
any  effort  to  procure  a  conveyance  for  plain- 
tiff to  Columbia,  and  plaintiff  failed  in  his 
effort  to  hire  a  conveyance.  Thereupon  plain- 
tiff, with  the  other  passenger,  walked  from 
Cayce  to  the  bridge  at  Brookland,  about  one 
and  a  half  miles,  riding,  however,  about  a  half 
mile  of  that  distance  in  a  wagon  going  that 
way,  and  after  crossing  Brookland  bridge 
took  the  Columbia  street  car.  The  weather 
was  warm,  and  the  plaintiff,  unused  to  walk- 
ing much,  was  made  tired  by  his  walk  of 
about  a  mile,  and  was  worried  and  annoyed 
by  the  failure  of  defendant  to  transport  bim 
to  Columbia.  The  said  train  reached  Colnm- 
bia  later  In  the  day,  and  plaintiff  returned 
home  on  defendant's  train  that  afternoon. 
There  was  some  evidence  tending  to  show 
that  when  the  engine  was  ordered  back  to 
Perry's  from  Cayce  the  railroad  authorities 
were  informed  that  there  were  two  passen- 
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gers  on  board  for  Oolumbla.  There  was  no 
evidence  whatever  of  any  rudeness  or  Insult 
to  plaintiff  by  defendant's  agents.  Upon  tbis 
evidence  nonsuit  was  granted  on  the  ground 
that  the  action  was  for  willful  tort,  and  tbat 
there  was  no  evidence  to  show  any  wanton- 
ness or  willfulness  In  the  conduct  of  defend- 
ant. The  exceptions  relate  solely  to  the  ques- 
tion whether  there  was  any  evidence  tending 
to  show  a  willful  tort 

We  think  the  nonsuit  was  proper.  One 
who  boards  as  passenger  a  mixed  freight  and 
passenger  train  takes  passage  subject  to  the 
delays  incident  to  that  mode  of  conveyance. 
For  any  unreasonable  delay  considering  that 
mode  of  conveyance,  the  passenger  has  re- 
dress for  the  actual  damages  occasioned 
thereby;  and,  if  the  condnct  of  the  defendant 
company  is  such  as  to  show  a  wanton  or  will- 
ful disreg;ard  of  duty  to  such  passenger,  ex- 
emplary damages  may  be  awarded.  In  this 
case  the  only  question  being  as  to  exemplary 
damages,  and  there  being  no  evidence  tending 
to  show  any  wanton  or  willful  disregard  of 
defendant's  duty  to  plaintiff,  the  nonsuit  was 
proper. 

The  Judgment  of  the  circuit  court  la  afOrm- 
ed. 


(64  S.  C.  4(CI 

Bx  parte  JETBB. 
STOKES  V.  JETER  et  aL 

(Supreme  Court  of  South  Carolina.     July  14. 

1902.) 

ALIBNA-nON  OF  HOHESTBAD-fllONATDRBS. 

1.  The  provisions  of  Const.  1895,  art.  S,  i  28, 
relating  to  homestead  exemptions,  and  prescrib- 
ing method  of  waiving  homestead  by  deed  or 
mortgage,  apply  only  to  homesteads  set  oB 
since  the  adoption  of  the  constitution. 

2.  The  mortgage  of  a  homestead  assigned 
before  the  constitution  of  1895,  but  executed 
after,  does  not  require  the  signature  of  both 
husband  and  wife,  as  required  by  such  consti- 
tution, to  make  it  valid. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  Klugh,  Judge. 

Petition  by  Jno.  C.  P.  Jeter  in  case  of  Wm. 
T.  Stokes,  Jr.,  against  Luella  C.  and  J.  Cole- 
man Jeter.  From  order  dissolving  temporary 
injunction,  petitioner  appeals.    Affirmed. 

Carson  ft  Sea  If  e,  for  appellant  Munro, 
Duncan  ft  Sanders,  for  appellees, 

JONESr  J.  Tbe  appeal  In  this  case  is  from 
the  following  decree  of.  Judge  Klugh,  which 
recites  the  facts:  "It  appears  that  In  1890 
a  homestead  In  the  premises  described  In  the 
complaint  In  this  cause  was  set  off  to  the 
defendant  Luella  O.  Jeter,  she  being  at  that 
time  a  married  woman.  In  1900  she  executed 
and  delivered  to  the  plaintiff  a  mortgage  over 
this  land,  and  at  the  February  term  of  the 
court  of  common  pleas  for  Union  county, 
1901,  Judgment  was  rendered  in  this  cause 
against  the  defoidants  for  the  foreclosure  of 
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the  said  mortgage  On  the  15th  day  of  Feb- 
ruary, ISOl,  a  petition  was  filed  by  Juo.  C.  P. 
Jeter,  the  husband  of  the  defendant  Lnella 
G.  Jeter,  setting  ont  that  he  was  her  hosband; 
that  the  land  described  In  these  proceedinga 
had  been  set  off  as  a  homestead  to  LudU  O. 
Jeter;  that  she  had  mortgaged  this  land  to 
the  plaintiff,  bnt  that  he  bad  not  signed  this 
mortgage;  and  praying  that  the  master  for 
Union  county  be  restrained  and  enjoined 
from  selling  said  premises,  and  that  he  be 
made  a  party  to  said  cause,  and  l>e  allowed 
to  come  in  and  answer.  On  this  petition  his 
bonor  Judge  Townsend  granted  a  temporary 
injunction,  and  the  matter  comes  before  me 
on  a  motion  made  by  the  plaintiff  to  vacate 
and  set  aside  this  injunction.  After  hearing 
argument,  I  am  satisfied  tliat  the  constitution 
of  1895  is  not  retroactive,  and  that  the  hus- 
band has  no  such  rights  in  a  homestead  set 
off  to  a  wife  prior  to  the  adoption  of  this  con- 
stitution as  the  petitioner,  John  O.  P.  Jeter, 
now  claims.  I  am  therefore  of  opinion  that 
the  mortgage  from  the  defendant  Luella  O. 
Jeter  to  the  plaintiff  is  good,  and  that  the  sig- 
nature of  the  petitioner  is  not  necessary  to 
give  it  validity.  It  is  therefore  ordered  and 
adjudged  that  the  temporary  Injunction  here- 
tofore gn:anted  by  his  bonor  Judge  Townsend 
be,  and  the  same  Is,  dissolved  and  set  aside." 
Appellant  excepts  to  this  order,  alleging  er- 
rors In  holding:  "(1)  That  the  mortgage  giv- 
en by  Lnella  C.  Jeter  to  the  plaintiff  was  a 
good  and  valid  lien  upon  her  homestead.  (2) 
That  the  provisions  of  the  constitution  of  1895 
prescribing  method  of  waiving  homestead  by 
deed  or  mortgage  applied  only  to  homesteads 
set  off  since  the  adoption  of  the  constitution. 
(3)  In  dissolving  the  injunction  granted  by 
judge  Townsend  without  giving  petitioner  an 
opportunity  of  establishing  the  facts  set  out 
In  his  petition." 

We  find  no  error.  .Constitutions,  like  statr 
iites,  must  be  construed  as  acting  prospective- 
ly, unless  a  contrary  Intent  appears  by  ex- 
press language  or  necessary  implication.  No 
such  contrary  Intent  appears  In  article  S,  ^ 
28,  relating  to  homestead  exemptions.  Bank 
T.  Kohn,  62  S.  C.  124,  29  S.  B.  626.  The 
language  of  the  constitution  is:  "The  gen- 
eral assembly  shall  enact  such  laws  as  will 
exempt  •  ♦  ♦  a  homestead.  •  •  ♦  The 
title  to  the  homestead  to  be  set  off  and  as- 
signed shall  be  absolute  and  forever  dischar- 
ged from  all  other  debts  of  the  said  debtor 
then  existing  or  thereafter  contracted  except 
as  hereinafter  provided:  •  »  •  provided, 
further,  that  after  a  homestead  In  lands  has 
been  set  off  and  recorded,  the  same  shall  not 
be  waived  by  deed  of  conveyance,  mortgage 
or  otherwise,  unless  the  same  be  executed  by 
both  husband  and  wife,  if  both  be  living." 
The  homestead,  having  been  assigned  before 
the  adoption-  of  this  constitution,  is  not  af- 
fected by  the  provisions  restricting  alienation 
or  waiver  thereof.  The  facts  alleged  in  the 
petition  did  not,  therefore,  present  a  proper 
case  for  Injunction,  and  In  such  case  It  was 


not  error  to  dissolve  tlM  tsmpotary  taiJiiBc- 
tlon.  Cudd  V.  Calvert,  54  S.  O.  467,  82  8.  B. 
608. 

It  Is  therefore  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be  af- 
firmed. 


(64  S.  C.  3S9) 

SLOAN  T.  SBABOABD  *  B.  BY.  OO.  et  sL 

(Supreme  Court  of  South  Carolina.     July  6, 
1902.) 
NSaUOBNCB-PUBADINCt-DBMURRBR. 

1.  Where,  is  an  action  to  recover  for  per- 
sonal injaries,  two  or  more  acts  of  negligence 
are  alleged  as  contributing  to  the  injury,  the 
plaintiff  may  aabmit  his  whole  case  to  the  jury 
nnder  allegations  of  one  caase  of  action,  with- 
out election,  under  Act  1898,  Code  Civ.  Proc. 
{  186a,  providing  that  where  two  or  more  acta 
of  negligence  are  set  forth  la  tlie  complaint  as 
causing  the  injury  the  ^rty  was  not  to  be  re- 
quired to  elect  upon  wtuch  se  shall  go  to  trial. 

2.  Where  a  demurrer  is  interposed  to  a  whole 
complaint,  it  cannot  be  sustained  as  to  one  por- 
tion thereof  and  overruled  as  to  the  balance. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Gage,  Judge. 

Action  by  Thomas  Sloan  against  the  Sea- 
board &  Roanoke  Ballway  Company,  the  Ra- 
leigh &  Gaston  Ballway  Company,  as  lessees 
of  the  Georgia,  Carolina  &  Northern  Railway 
Company,  and  the  latter  company.  From  or- 
der sustaining  In  part  demurrer,  both  parties 
appeal.  Reversed  on  plaintiff's  appeal;  on 
defendants'  appeal,  affirmed. 

Wm.  N.  Graydon,  for  plaintiff.  Wm.  P. 
Greene  and  J.  L.  Glenn,  tat  defendants. 


POPE,  J.  Both  parties  to  this  action  be- 
ing dissatisfied  with  the  order  made  by  bis 
honor,  Judge  Gage,  in  passing  upon  the  de- 
murrer interposed  by  the  defendants  to  the 
complaint,  that  said  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, have  appealed  from  said  order.  The 
complaint,  so  far  as  Its  first,  second,  and 
third  paragraphs  are  concerned,  stated  the 
residence  of  the  plaintiff  and  the  acts  of  In- 
corporation of  the  defendant  railways,  the 
first  two  of  whom  are  alleged  to  be  con- 
trolling and  operating  the  last,  the  Georgia, 
Carolina  &  Northern  Railway,  in  this  state. 
The  other  paragraphs  are  as  follows: 

"(4>  That  on  the  1st  day  of  April.  1901, 
the  plaintiff  was  In  the  employ  of  the  de- 
fendants In  the  mechanical  department  of 
the  said  defendants  at  their  shops  in  the 
city  of  Abbeville,  8.  C,  and  was  under  the 
direction  and  control  of  the  officers  of  said 
defendants,  and  it  was  a  part  of  the  plain- 
titTs  duty  to  assist  in  moving  cars  from  one 
part  of  the  yard  to  another  part  when  order- 
ed by  those  in  authority. 

"(5)  That  on  the  1st  day  of  April,  1901,  the 
plaintiff  was  ordered  by  one  of  the  officers 
of  said  defendants  to  assist  the  switch  en- 
gineer to  move  a  car  box  from  one  part  ot 
the  yard  to  another,  and  In  pursuance  of 


Digitized  by  V^OOQIC 


198 


42  SOUTHEASTERN  BBPORTBR. 


m.0. 


said  order  plaintiff  went  between  the  car  he 
waa  ordered  to  move  and  the  car  attached 
to  the  engine,  and  opened  the  knuckle  of  the 
car  he  was  ordered  to  assist  In  moving,  and 
signed  the  engineer  to  come  back  and  make 
the  coupling.  The  engineer  attempted  to 
make  the  coupling,  but  owing  to  the  fact 
that  said  coupling  was  defective,  the  pin  in 
the  said  coupling  or  drawbead  being  broken, 
said  coupling  failed  to  work-,  and  the  cars 
would  not  couple  together,  but,  impelled  by 
the  force  with  which  the  engine  ran  against 
the  car,  the  said  car  ran  down  the  track  and 
was  about  to  run  oft  the  switch.  The  plain- 
tiff then  waived  the  engineer  to  stop,  and 
went  after  the  car  to  apply  the  brake  and 
keep  said  car  from  running  off  the  switch. 
When  plaintiff  was  about  halfway  across 
said  track  of  said  railroad  the  engineer  care- 
lessly, negligently,  and  with  great  force,  dis- 
regarding his  duty  in  the  premises,  and  well 
knowing  the  dangerous  position  in  which 
plaintiff  was,  unless  he  stopped  said  engine, 
ran  said  engine  back  with  great  force  and 
violence,  pinned  plaintiff  between  said  cars, 
dislocated  his  hip,  bruised  him  internally, 
and  inflicted  great  and  permanent  injury  up- 
on the  plaintiff. 

"(6)  That  by  reason  of  the  defective  ma- 
chinery as  aforesaid,  and  the  careless,  reck- 
less, and  negligent  conduct  of  the  engineer 
operating  said  switch  engine,  this  plaintiff 
was  mashed,  bruised,  bis  hip  dislocated,  was 
made  ill  and  sick,  was  compelled  to  walk  on 
crutches  for  three  months,  lost  his  employ- 
ment, for  which  he  was  receiving  $23  per 
month,  suffered  great  pain,  and  has  been 
permanently  and  seriously  disabled,  to  his 
damage  $2,000. 

"(7)  That  by  reason  of  the  carelessness 
and  the  negligence  of  the  defendants  in  at- 
tempting to  move  a  car  with  a  broken  and 
defective  coupling  or  drawhead,  and  by  rea- 
son of  the  carelessness  and  negligence  of 
the  defendants'  engineer  in  operating  said 
switch  engine,  the  plaintiff  herein  was  In- 
jured In  the  manner  and  by  the  means  here- 
inabove set  forth,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $2,000." 

The  demurrer  was  as  follows:  "Upon  the 
call  of  the  case  for  trial  the  defendants'  at- 
torneys interposed  an  oral  demurrer  to  the 
complaint  for  the  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. In  that  the  complaint  showed  on  Its 
face  that  the  defective  appliances  of  the  de- 
fendant, alleged  and  set  forth  in  the  com- 
plaint, did  not  contribute  to  the  injury  of  the 
plaintiff  as  a  proximate  cause, .  and  that  it 
further  appears  from  the  face  of  the  com- 
plaint that  the  alleged  injuries  of  the  plain- 
tiff were  the  result  of  the  negligence  of  a 
fellow  servant  of  the  plaintiff  engaged  in 
the  same  work  on  the  same  train  of  cars, 
which  fellow  servant  was  not  plaintiff's  su- 
perior officer  or  the  agent  of  the  defendants, 
and  he  had  no  control  over  nor  direction  of 
the  plaintiff  at  the  time  of  the  alleged  neg- 


ligence, which  gtonnds  of  demurrar  were 
taken  down  by  the  stenographer." 

A.ttec  argument  the  chrcuit  Judge  passed 
this  order:  "The  defendants  in  this  case  hav- 
ing interposed  a  demurrer  to  the  plaintiff's 
complaint  on  the  ground  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  the  complaint  shows  on  its  face 
that  the  alleged  defects  in  the  defendants' 
appliances  were  not  a  proximate  cause  of  the 
plaintiff's  alleged  injuries,  and  in  that  the 
complaint  shows  on  its  face  that  the  alleged 
injuries  were  the  result  of  the  negligence  of 
a  fellow  servant  of  the  plaintiff  engaged  In 
the  same  work  on  the  same  train  of  cars, 
which  fellow  servant  was  not  plaintifTs  su- 
perior officer  or  the  agent  of  the  defendants, 
and  who  had  no  control  over  or  direction  of 
the  plaintiff  at  the  time  of  the  alleged  negli- 
gence, after  argument  of  counsel  I  hold  that 
BO  much  of  the  demurrer  as  relates  to  the  al- 
leged defects  in  defendants'  appliances  should 
be  sustained,  and  that  so  much  thereof  as  re- 
lates to  the  negligence  of  the  fellow  servant 
be  overruled;  my  ruling  being  that  the  ques- 
tion whether  one  party  sustains  to  another 
the  relation  of  fellow  servant  is  a  mixed  ques- 
tion of  law  and  fact  which  must  be  settied 
by  the  verdict  of  the  Jury." 

PlaintifTs  exceptions  were  as  follows:  "(1) 
Because  his  honor  erred  in  sustalntag  so 
much  of  defendants'  demurrer  as  related  to 
the  defective  appliances,  it  being  respectfully 
submitted  that  a  plaintiff  has  the  right  under 
the  act  of  1888,  now  section  188a  of  the  Code 
of  Civil  Procedure,  to  set  out  as  many  causes 
of  action  as  he  pleases,  and  cannot  be  re- 
quired to  dect  on  which  he  shall  go  to  trial, 
but  shall  have  the  right  to  submit  his  whole 
case  to  the  Jury,  under  the  Instruction  of  the 
court  (2)  Because,  the  demurrer  having  been 
Interposed  as  a  whole,  his  honor  should  have 
overruled  the  demurrer,  as  said  demurrer  was 
on  the  ground  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action;  and  if  the  complaint  stated  any  cause 
of  action  the  entire  demurrer  should  have 
been  overruled.  (S)  Because  under  section 
186a  of  the  Code  of  Procedure,  the  defect  hi 
the  machinery  having  been  stated  in  the  com- 
plaint as  contributing  to  the  injury.  It  was 
error  in  bis  honor  to  sustain  a  demurrer  to 
It" 

Defendants'  exceptions  are  as  follows:  "(1) 
Because  bis  honor  should  have  held  that  the 
complaint  shows  on  its  face  that  the  alleged 
injuries  of  the  plaintiff  were  the  result  of  the 
negligence  of  a  fellow  servant  of  the  plaintiff 
engaged  in  the  same  work  on  the  same  train 
of  cars,  which  fellow  servant  was  not  plafn- 
tUTs  superior  officer  or  the  agent  of  the  de- 
fendants, and  who  had  no  contrcd  over  nor 
direction  of  the  plaintiff  at  the  time  of  the 
alleged  negligences  resulting  in  the  alleged  in- 
juries, and  should  have  held,  therefore,  that 
the  complaint  stated  no  cause  of  action 
against  the  defendants,  and  should  have  sus- 
tained the  demurrer  and  dismissed  the  com- 
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plaint.  (2)  Becanse  his  honor  erred  in  hold- 
ing that  the  question  of  fellow  servant  is  a 
mixed  question  ot  law  and'  fact,  to  be  passed 
upon  by  a  Jury,  and  In  OTerruling  the  demur- 
rer on  that  point,  when  he  should  have  held 
that  it  was  first  for  the  court  to  say  from  the 
facts  alleged  In  the  complaint  whether  one 
party  bears  to  another  the  relation  of  fellow 
aerrant;  and  that  It  Is  further  for  the  court 
to  say,  as  a  matter  ot  law,  whether  under 
the  given  state  of  facts  (the  allegations  of  the 
complaint)  a  cause  of  action  was  stated,  or 
whether  any  negligence  is  alleged  tor  which 
the  defendants  are  liable.  (3)  Because  the 
allegations  of  the  complaint  hi 'this  case  show 
that  the  Injuries  received  by  the  plalntltT 
were 'the  result  of  the  negligence  of  the  de- 
fendants' switch  engineer,  who  was  engaged 
in  the  same  department  of  work  as  the  plaln- 
tUf  and  upon  the  same  train  of  cars,  and  that 
the  said  switch  engineer  was  not  plaintiff's 
superior  officer,  nor  the  agent  of  the  defend- 
ants, but  that  he  was  operating  the  said  en- 
gine and  train  of  cars  nnder  the  direction  of 
the  plaintiff,  and  had  no  control  over  nor  di- 
rection of  the  plaintiff,  and  his  honor  should 
have  concluded,  as  a  matter  of  law,  that  the 
switch  engineer  was  the  plalntlfTs  fellow 
servant,  for  whose  negligence  the  defendants 
were  in  no  wise  responsible  to  the  plaintiff; 
that  he  should  therefore  have  sustained  the 
demurrer,  and  dismissed  the  complaint." 

We  will  first  in  otier  dispose  of  plaintiff's 
exceptions. 

First  We  think  this  ground  of  exception 
well  taken.  Even  before  the  act  of  1888, 
now  section  isea  of  our  Code  of  Olvll  Pro- 
cedure, this  court  had  pointed  out,  In  Mew 
V.  Railway  Co.,  56  S.  0.  97,  and  32  S.  E.  830, 
that  when  the  allegations  of  the  complaint 
show  co-operating  causes  leading  to  the  re- 
sult instead  of  any  cause  sufficient  of  itself 
to  produce  the  result  such  acts  of  negligence 
might  very  properly  have  all  been  alleged 
in  a  single  cause  of  action.  "It  was  only 
when  the  alleged  acts  of  negligence  were  dis- 
tinct and  independent,  and  capable  severally 
of  producing  the  result  complained  of,  that  it 
was  necessary,  previous  to  the  act  (1898), 
that  each  of  said  acts  of  negligence  should 
be  stated  as  a  separate  cause  of  action.  But, 
where  the  act  complained  of  is  the  resultant 
of  several  co-operative  acts  of  negligence, 
manifestly  the  cause  of  action  is  single."  In 
the  complaint  at  bar  the  resultant  is  the  in- 
}nry  to  the  plaintiff;  the  eo-operatlng  causes 
thereof  are  the  defective  appliances  of  de- 
fendants for  coupling  the  cars  in  question, 
and  the  defective  car  put  in  motion  there- 
by, and  the  failure  of  'switching  engineer  to 
heed  the  signals  of  plaintiff  to  stop  bis  en- 
gine, and  the  reckless  disreg^ard  of  his  signal 
by  the  engineer,  by  carelessly,  negligently, 
with  great  force,  driving  his  engine  against 
the  car,  thereby  Injuring  the  plaintiff.  It  is 
true  the  circuit  Judge  regarded  that  there 
were  two  causes  of  action  thus  stated  in  the 
complaint    Howevtt,  the  act  of  1886,  now 


section  18Ca  of  our  Code,  Is  .as  follows: 
"That  in  all  cases  where  two  or  more  acts 
of  negligence  or  other  wrongs  are  set  forth 
In  the  complaint  as  causing  or  contributing 
to  the  injury  for  which  such  suit  is  brought, 
the  party  in  such  suit  shall  not  be  required 
to  ^ect  upon  which  he  shall  go  to  trial,  but 
shall  be  entitled  to  submit  his  whole  case  to 
the  Jury  under  the  instructions  of  the  court, 
and  to  recover  such  damages  as  he  has  sus- 
tained, whether  such  damages  arose  from 
one  or  another,  or  all  such  acts  or  wrongs 
alleged  In  the  complaint"  And  the  terms 
therein  employed  seem  to  have  changed 
what  had  been  the  practice  In  the  circuit 
courts  as  recognized  by  this  comt.  It  has 
been  held  that  in  those  cases,  where  confes- 
sedly two  causes  of  action  are  stated,  this 
new  act  requtares  that  both  causes  shall  be 
submitted  to  the  Jury.  See  Bo  wen  v.  Bail- 
way  Oo.,  58  S.  0.  226,  36  S.  E.  591,  where 
the  court  held:  "The  acts  of  negligence  al- 
leged are:  (1)  Failure  to  comply  with  the 
statutory  requirements  as  to  signals;  (2) 
'causing  the  said  locomotive  and  train  of  cars 
to  approach  the  plaintiff  without  warning 
and  unexpectedly  to  him,  and  at  a  rapid  and 
high  rate  of  speed.'  The  plaintiff,  under  the 
act  of  1S88  (22  St  at  Large,  p.  683),  entitled 
'An  act  to  regulate  the  practice  in  the  courts 
of  this  state  in  actions  ex  delicto  for  dam- 
ages,' bad  the  right  to  submit  to  the  Jury 
both  acts  of  alleged  negligence."  See,  also. 
Glover  v.  Railway  Co.,  67  S.  C.  234,  85  S.  E. 
510;  Proctor  v.  Railway  Co„  61  S.  C.  184, 
38  S.  E.  351;  Appleby  v.  Railroad  Co.,  60  S. 
C.  48,  38  S.  B.  237.  This  exception  Is  sus- 
tained. 

We  must  sustain  the  second  exception. 
The  demurrer  was  to  the  whole  complaint,  for 
its  failure  to  state  a  cause  of  action.  The 
circuit  Judge  overruled  the  demurrer  to  a 
part  of  the  complaint  and  sustained  it  as  to 
a  part  ITnder  exception  1  we  have  held  that 
the  complaint  only  stated  one  cause  of  ac- 
tion. Such  being  the  case,  nnder  the  author- 
ity of  Bnlst  V.  Salvo,  44  S.  6.  143,  21  8.  B. 
615,  and  Lawson  v.  Gee,  57  S.  C.  S02,  85 
S.  B.  750,  it  was  not  in  the  power  of  the 
circuit  Judge  to  sustain  a  demurrer  to  a  part 
of  the  allegations  of  a  complaint  setting  out 
a  single  cause  of  action.  The  Code  provides 
a  different  remedy.  In  Bnlst  v.  Salvo,  su- 
pra, this  court  held:  "A  demurrer  cannot 
be  sustained  which  ia  good  only  as  to  some 
of  the  paragraphs  of  the  complaint  A  de- 
murrer, to  be  well  taken,  must  be  interpos- 
ed to  the  whole  complaint  or  to  one  of  its 
causes  of  action,  but  objection  to  Irrelevant 
paragraphs  should  be  by  motion,  under  sec- 
tion 181  of  the  Code."  This  exception  is  sus- 
tained. 

Third.  This  exception  must  be  sustained 
by  reason  of  the  views  already  herein  ex- 
pressed in  passing  upon  exceptions  1  and  2. 

Let  us  now  consider  the  three  exceptions 
presented  by  the  defendant:  First  Inas- 
much as  this  exception  deals  with  only  that 
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part  of  plalntUTs  complaint  relating  to  the 
engineer  of  defendants'  train,  whlcb  we  have 
already  held  was  only  one  of  the  co-operat- 
ing causes  contributing  to  plalntlfTa  Injuries, 
and  as  we  bare  also  held,  under  the  author- 
ity of  Bulst  T.  SalTo,  supra,  and  Lawson  v. 
Gee,  supra,  that  a  demurrer  could  not  be  sus- 
tained as  to  part  of  one  cause  of  action,  this 
exception  is  overruled.  Second.  The  forego- 
ing holdings  compel  us  to  overrule  this  ex- 
ception. Third.  We  must  overrule  this  ex- 
ception. In  view  of  our  holding  already  an- 
nounced in  this  case. 

It  is  the  Judgment  of  this  court  that  so 
much  of  the  circuit  court  Judgment  as  is  af- 
fected by  plainttiTs  exception  be  overruled 
and  reversed,  and  that  so  much  of  the  Judg- 
ment of  the  circuit  court  Judgment  as  is 
covered  by  the  exceptions  of  defendants  be 
affirmed. 


(64  S.  C.  432) 

BOLT.  Cleric   and   Administrator,  T.  GBAT. 

(Supreme  Court  of  South  Garolina.    Ang.  11, 
1902.) 

COSTS— UQUIDATED   CONTRACT. 

1.  Where  a  note  was  renewed  by  payments 
at  interTals  up  to  1892,  it  was  a  liquidated 
contract,  and  on  suit  thereon  the  prevailing 
party  has  the  right  to  tax  costs  on  fee  bill  in 
force  prior  to  Act  Dec.  22,  1892  (21  St  at 
T<arj;e,  p.  80),  relating  to  costs,  and  excepting 
liquidated  contracts;  the  allegation  of  a  new 
promise  since  that  date  being  only  an  allega- 
tion of  a  promise  to  pay  the  balance  due  on  such 
liquidated  contract  as  it  existed  at  the  time  of 
the  payment,  in  1892. 

Appeal  from  common  pleas  drcntt  court  of 
Laurens  county;  Gage,  Judge. 

Action  by  John  F.  Bolt,  as  clerk  and  ad- 
ministrator, against  William  L.  Gray.  From 
the  Judgment,  plaintiff  appeals.    Beversed. 

Simpson  &  Barksdale,  for  appellant.  Ball 
&  Simklns,  for  respondent 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  the  circuit  court  sustaining  the  action 
of  the  clerk  of  the  court  m  refusing  to  tax 
costs  in  favor  of  the  plaintiff  in  the  above- 
stated  action.  The  clerk  refused  to  allow 
plaintiff  costs  on  the  ground  that  the  suit  was 
brought  August  31,  1897,  after  the  passage  of 
the  act  of  Decembn  22,  1892  (21  St.  at  Large, 
p.  30),  which  repeals  attorney's  costs,  except 
as  to  causes  then  pending  or  existing  llquidat> 
ed  contracts,  and  that  the  cause  of  action  in 
this  case  was  not  a  liquidated  contract  exist- 
ing at  the  time  of  the  passage  of  the  said  act 
The  complaint  alleged  the  execution  of  a  note 
by  defendant  to  Jane  Fleming  on  October  3, 
1882,  and  payments  thereon  each  year  there- 
after, except  1800,  of  specified  sums,  includ- 
ing a  payment  of  $38,  Octobo-  1,  1891,  and  a 
payment  of  $50,  January  4,  1892.  The  fifth 
paragraph  of  the  complaint  is  as  follows: 
"(5)  That  after  the  expiration  of  six  years 
from  the  date  of  maturity  of  said  note  the 
said  defendant  William  L.  Gray,  on  the  7tb 


day  of  April,  1863,  paid  to  the  said  J.  EL 
Wharton,  as  administrator  as  afwesaid,  the 
sum  of  forty-four  and  '  thirty -five  one-hun- 
dredth ($44.35)  dollars,  on  the  said  debt  and 
thereby,  in  consideration  of  the  moral  obli- 
gation resting  upon  him  to  do  so,  promised 
anew  to  pay  the  balance  due,  and  'thereafter 
to  become  due,  as  principal  and  interest  upon 
the  said  debt"  The  theory  upon  which  the 
circuit  court  concurring  with  the  clerk,  pro- 
ceeded, was  that  the  action  was  upon  the 
new  promise  based  upon  the  last  alleged  pay- 
ment and  not  upon  the  original  contract 
This,  we  think,  was  erroneous;  for  In  the  re- 
cent case  of  McBrayer  v.  Mills,  62  S.  C.  36, 
39  S.  B.  788,  it  was  held  that  the  allegation 
in  the  complaint  of  a  paymait  made  by  de- 
fendant up<m  the  note  described  within  six 
years  before  the  commencement  is  an  allega- 
tion that  defendant  has  done  an  act  from 
which  a  new  promise  Is  Implied  by  law.  In 
paragraph  4  the  complaint  alleged  payments 
oa  the  note  described,  October  1,  1891,  and 
January  4,  1892,  within  six  years  before  the 
action  was  commenced,  and  previous  to  the 
act  of  1892,  supra.  Since  a  debt  or  contract 
Is  a  liquidated  contract  when  Its  terms  and 
the  amount  due  are  certain,  the  complaint 
independent  of  the  fifth  paragraph  above,  al- 
leged upon  a  liquidated  contract  existing  at 
the  time  of  the  i>assage  of  the  act  of  1892, 
and  is  therefore  expressly  ^empt  from  its 
operation.  The  allegation  In  the  fifth  para- 
graph of  the  complaint  does  not  destroy  the 
legal  effect  of  the  other  allegations  ot  the 
complaint  At  most  the  only  effect  of  such 
allegation  Is  to  make  the  complaint  not  only 
one  upon  a  liquidated  contract  existing  at  the 
time  of  the  passage  of  the  act  under  con- 
sideration, but  also  upon  the  new  promise 
made  April  7,  1893,  to  pay  the  balance  due 
upon  said  liquidated  contract  as  It  existed  at 
the  time  of  the  payment  made  January  4, 
1892. 

The  Judgment  ot  the  drcult  court  Is  re- 
versed, and  the  case  remanded  for  taxation 
of  costs  In  conformity  with  the  conclusion 
herein  announced. 


(M  S.  C.  4SS) 

cm  conNoiL  of  obbbnyillb  t. 

MAULDIN. 

(Supreme  Court  of  South  OaroUna.     Aug.  11, 

1902.) 

mjUNOTKm— ALTERATION  OF  STREBT  ORAOB 
— ASSBS8MBNT  OF  DAM AOBS-BSTOP- 
PBL,— DiaSOLXraiON— DAMAOBS. 
1.  Complainant  in  action  to  restrain  defend- 
ant from  prosecuting  proceedings,  under  a  <;ity 
charter,  to  secure  an  assessment  of  damages 
caused  by  the  alteration  of  the  street  grade, 
alleged  that  defendant's  proceedings  under  the 
statute  were  illegal  and  unauthorized,  and  that 
the  city  was  not  liable  to  make  compensation, 
and  that  the  change  of  grade  was  made  under 
an  act  which  did  not  -provide  for  compensa- 
tion. Held,  that  the  injunction  was  properly  dis- 
solved, there  being  no  statement  of  any  fact  to 
bhow  that  the  city  was  not  liable,  and  the  de> 
uial  of  liability  being  simply  a  legal  conclu* 
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sion  unsupported  by  the  correct  legal  concla> 
■tons  deducible  from  tbe  facts  stated. 

2.  Where  a  city  appointed  an  arbitrator  to 
assess  damages  to  a  lot  owner  on  the  altera- 
tion ot  the  grade  of  a  street  under  its  char- 
ter, it  was  estopped  from  suing  to  enjoin  sach 
proceedings  after  the  award,  although  it  denied 
its  liability. 

'  3.  Where  an  injunction  is  dissolved,  the  case 
may  be  referred  to  ascertain  amount  of  damases 
under  injunction  bond. 

Appeal  from  common  pleas  circuit  court 
of  GreenTlUe  county;  Klugb,  Judge. 

ActioQ  by  the  cl^  council  of  Greenville 
against  W.  L.  Manldln.  From  an  order  dis- 
solving  an  Injunction,. plaintiff  appeals.  Af- 
firmed. 

B.  A.  Morgan  and  Gaiey  &  McCnUongh, 
for  appellant.  Mauldin,  Hubbell  &  Hayns- 
worth  and  Parkvt  St  Patterson,  for  reapond- 
mt. 


JONES,  J.  The  complainant  in  this  case 
sought  an  injunction  to  restrain  defendant 
from  prosecuting  proceedings  begun  by  him, 
under  section  30  of  the  chartH:  of  the  city  of 
Greenville  (19  St  at  Large,  p.  114),  to  secure 
an  assessment  of  damages  alleged  to  have 
been  done  to  defendant's  property  by  the 
altering  and  lowering  the  grade  of  Main 
street,,  in  said  city,  during  1895  and  1896. 
The  appeal  herein  is  from  an  order  ot  Jndge 
Klngh,  dated  June  29,  1901,  dissolving  the 
temporary  injunction  previously  granted  by 
him  In  said  cause,  and  also  from  an  order 
of  the  same  Judge,  dated  August  10,  1001, 
dismissing  the  complaint,  and  referring  to 
the  master  to  asc»taln  what  damages,  if 
any,  the  defendant  may  have  sustained  by 
reason  of  said  temporary  injunction.  The 
exceptions  to  both  orders  are  numerous,  and 
viB  shall  not  undertake  to  follow  them  in 
detail,  but  will  consider  what  we  deem  the 
principal  and  controlling  points  involved. 

We  will  notice,  first,  whether  there  was 
error  in  dismissing  the  complaint  for  failure 
to  state  facta  sufficient  to  warrant  the  in- 
jonctlon  sought;  because,  if  the  complaint 
was  properly  dismissed  on  that  ground,  it  is 
manifest  that  the  temporary  order  of  injunc- 
tion must  fall  also.  We  think  the  complaint 
was  properly  dismissed.  The  city  of  Green- 
ville is  liable  to  abutting  lot  owners  for  dam- 
ages sustained  by  reason  of  altering  the 
grade  of  its  streets.  Paris  Mountain  Water 
Co.  V.  City  Council  of  Greenville,  53  8.  O. 
82,  30  S.  E.  699.  The  manner  of  assessing 
such  damages  or  compensation,  as  provided 
in  section  30  of  the  charter  of  Greenville,  Is 
ezclosive.  Garraux  v.  City  Council  of  Green- 
ville^ 63  S.  0.  575,  81  S.  B.  607.  But  the 
statutory  tribunal  to  assess  compensation 
having  no  power  to  determine  the  right  to 
compensation,  and  having  power  only  to  Ox 
the  amount  of  compensation,  a  court  of  eq- 
uity, ai)on  a  complaint  stating  facts  showing 
ttiat  tbe  right  of  the  lot  owner  to  claim  any 
damages  Is  disputed,  may  restrain  or  sus- 
pend the  actimi  of  the  statutory  special  tri- 


bunal until  the  proper  court  hu  determined 
the  question  as  to  the  liability  to  make  com- 
pensation. Railway  Co.  v.  Rldlehuber,  38  S. 
O.  308,  17  S.  B.  24;  Cureton  v.  Railroad  Co., 
S9  S.  C.  376,  37  S.  B.  914;  Glover  v.  Remley, 
62  8.  C.  52,  39  S.  B.  780;  Railroad  Co.  v. 
Burton.  63  S.  C.  348,  41  S.  B.  451.  Tested 
by  the  foregoing  principles,  the  complaint 
falls  to  make  a  case  Justifying  Interference 
with  the  statutory  proceedings.  It  appears 
by  tbe  complaint  that  the  defendant,  Maul- 
din, is  the  owner  of  certain  real  estate  front- 
ing on  Main  street  'of  Greenville  for  about 
105  feet;  that  the  city  of  Greenville,  in  im- 
proving said  street,  has  lowered  the  grade 
thereof  to  an  average  depth  of  15  inches 
along  defendant's  premises;  that  section  30 
of  the  city  charter  provides  as  follows: 
"That  the  said  city  council  shall  have  power 
and  authority  to  close  all  such  roads,  streets 
and  ways  within  said  city  as  they  may  deem 
necessary,  by  sale  of  the  freehold  therein, 
either  at  private  or  public  sale,  as  they  may 
adjudge  best  for  the  Interest  of  the  said 
city;  and  they  shall  have  power  and  author- 
ity to  lay  out,  adopt,  alter,  widen  and  open 
all  such  streets,  roads  and  ways  as  they  may 
from  time  to  time  deem  necessary  for  the 
Improvement  and  convenience  of  the  said 
city:  Provided,  that  the  owners  of  land  over 
which  any  such  road,  street  or  way  may 
pass,  and  any  person  damaged  by  tbe  closing 
or  from  tbe  altering  of  any  such  street,  road 
or  way,  shall  be  duly  compensated  therefor 
by  the  city  council;  and  whenever  any  road, 
street  or  way  Is  to  be  laid  out,  closed,  opened 
or  widened,  in  case  the  said  dty  council  and 
the  owners  of  the  land  over  which  the  same 
shall  pass,  or  the  person  damaged  bjr  the 
closing  or  altering  as  aforesaid,  cannot  agree 
upon  the  amount  of  compensation  to  be  paid 
to  such  owner  or  persons,  the  same  shall  be 
assessed  by  three  commissioners  to  be'  ap- 
pointed, one  by  the  city  council,  one  by  the 
land  owner  or  person  damaged,  and  the  third 
by  the  two  commissioners  thus  appointed; 
and  in  case  any  land  own»  shall  neglect  or 
refuse  to  appoint  a  commissioner  within  five 
days  after  notice  so  to  do,  then  the  chair- 
man of  the  board  of  county  commissioners 
of  the  county  of  Greenville  shall  appoint  a 
commissioner,  who,  with  the  one  appointed 
by  the  city  council,  shall  select  a  third  com- 
missioner: Provided,  that  either  party  may 
appeal  from  such  assessment  to  the  court  of 
common  pleas  for  said  county,  by  serving 
written  notice  of  such  appeal  upon  the  other 
party  within  five  days  aftw  such  assessment 
shall  have  been  made,  when  the  issue  of 
value  shall  be  submitted  to  a  Jury."  The 
complaint  further  shows  that  in  response  to 
the  defendant's  demand  for  arbitration  to  as- 
sess compensation,  under  section  30  above, 
for  alleged  damages  resulting  from  said  al- 
teration of  the  street  grade,  the  plaintiff  bad 
appointed  an  arbitrator  to  represent  said  city 
on  the  board  of  arbitrators;  but  at  the  same 
time  denying  its  liability,  and  gtvlng  notice 
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that  It  did  not  walre  any  rights  It  might 
haye  had  under  Ita  charter  or  the  la-ctB  at 
the  state  by  entering  Into  the  said  proceed- 
ing; that  a  majority  of  said  arbitrators  had 
assessed  the  sum  of  $1,000  as  damages  to 
defendant;  that  both  sides  had  appealed 
therefrom  to  the  court  of  common  pleas,  in 
which  court  the  appeal  was  there  pending. 
The  thirteenth  allegation  of  the  complaint  la 
as  foUows:  "Plaintiff  denies  tliat  it  is  lia- 
ble at  all  In  damages  to  the  defendant  by 
reason  of  the  Improvements  hereinbefore 
above  referred  to,  out -of  which  alone  the 
defendant  claims  to  have  been  damaged,  and 
alleges  that  its  liability  has  never  yet  been 
settled  by  any  tribimal  authorized  by  law 
and  having  Jurisdiction;  and  that  section  30 
of  the  act  of  1885,  under  which  the  defend- 
ant is  proceeding,  provides  only  for  assess- 
ment of  damages  In  the  cases  ther^n  men- 
tioned, and  after  the  legal  liability  of  the 
plaintiff  has  already  been  established  before 
an  appropriate  tribunal,  which  plalntitt  al- 
leges upon  Information  and  belief  has  never 
yet  been  done."  The  fourteenth  allegation 
states  tliat  defendant's  proceeding  under  the 
statute  Is  Illegal  and  unauthorized,  and  may 
result  in  serious  and  Irreparable  Injury  to 
the  plaintiff  unless  enjoined.  In  all  this 
there  Is  no  statement  of  any  fact  showing 
that  the  city  of  Greenville  iB  not  liable  to 
make  compensation  under  Its  charter  to  the 
defendant,  but,  on  the  contrary,  the  legal 
conclusion  from  the  facts  stated  is  that  the 
said  city  is  liable  to  make  compensation,  un- 
der section  30  of  Its  charter.  The  denial  of 
its  liability  In  the  complaint  Is  merely  the 
statement  of  &  legal  conclusion,  which  goes 
for  naught,  and  Is  not  only  supported  by, 
but  Is  In  conflict  with,  the  correct  legal  con- 
clusions deducible  from  the  facts  stated. 
The  complaint  further  alleges  that  the  lower- 
ing of  the  street  grade  was  made  by  the 
city  council  pursuant  to  the  provisions  of  the 
act  of  December  22,  1881  (20  St  at  Large,  p. 
1372),  which  does  not  provide  for  compen- 
sation; and  that  section  SO  of  the  charter 
(19  St.  at  Large,  pp.  106,  114)  has  no  appli- 
cation; but  the  contention  based  upon  this 
—that  the  dty  Is  not  liable  to  malce  compen- 
sation under  section  SO— has  been  already  dis- 
posed of  in  the  case  of  Paris  Mountain  Wa- 
ter Co.  v.  Caty  Council  of  Greenville,  B8  8. 
C.  82,  30  S.  B.  689. 

There  is  another  reason  why  the  Injunc- 
tion was  properly  dissolved,  and  the  com- 
plaint dismissed.  The  statutory  remedy  for 
securing  compauMtlon  was  Intended  to  be 
expeditions  as  well  as  exclusive.  When, 
therefore,  one  Is  notlfled  of  proceedings  un- 
der the  statute,  and  conceives  that  he  Is  not 
liable  to  make  compensation,  or  that  the 
claimant  has  no  right  to  ask  compensation 
at  all,  he  must  move  promptly  to  have  the 
statutory  proceedings  stayed  or  suspended 
nntn  th»  dispnted  right  or  liability  to  com- 
pensation can  be  determined  by  a  court  hav- 
ing Jurisdiction.    To  this  end,  th«  complaint 


should  clearly  set  forth  tb*  tads  wblch  are 

relied  on  to  show  that  the  right  or  liability 
to  compensation  is  In  dispute,  and  should  In 
that  suit  seek  to  have  such  disputed  liability 
determined,  before  the  special  statutory  tri- 
bunn'  to  fix  the  amount  of  compensation  has 
acted.  Otherwise,  the  right  to  recelvev  or 
the  liability  to  make  compensation,  must  be 
deemed  and  taken  as  conceded.  The  statu- 
tory tribunal  having  jurisdiction  to  fix  the 
amount  that  shall  be  paid  as  compensation, 
and  having  proceeded  to  a  determination 
vTlthout  Intervention  from  a  court  of  equity, 
the  result  of  such  determination  cannot  be 
directly  or  Indirectly  assailed  or  overthrown, 
except  by  appeal  in  such  special  proceedings 
as  provided  by  the  statute.  It  Is  of  no  avail 
whatever  tot  one  with  notice  of  the  proceed- 
ings under  the  statute  to  contoit  himself 
with  denying  liability,  aud  disclaiming  in- 
tention to  waive  any  right,  nevertheless  to 
sit  quietly  by,  and  permit  the  claimant  to 
secure  the  verdict  of  a  jury  or  other  tri- 
bunal to  assess  the  amount  of  compensation, 
and  then  wake  up  to  the  Importance  al  en- 
joining or  suspending  the  statutory  proceed- 
ings on  the  ground  that  there  Is  no  liability 
to  make  compensation.  He  must  himself 
take  timely  proceedings  to  test  the  disputed 
right  or  liability,  and  to  restrain  or  snsp^id 
the  proceedings  under  the  statute,  before  the 
board  or  special  jury  has  acted.  In  this 
case,  the  plaintiff  participated  In  the  special 
proceedings,  and  took  no  step  to  have  snch 
proceedings  stayed  until  after  an  adverse  de- 
cision and  the  appeal  thwefrom  by  the  plain- 
tiff. 

Having  dissolved  the  Injunction,  there  was 
no  error  in  the  order  of  refo'ence  to  ascer- 
tain the  damages  resulting  to  defendant  by 
reason  of  the  Injunction,  and  recoverable  un- 
der the  Injunction  bond;  such  practice  being 
In  accord  with  the  rule  approved  In  Hill  v. 
Thomas,  19  8.  G.  285.  All  exceptions  are 
overruled. 

The  judgment  of  the  circuit  coort  la  af- 
firmed. 

(M  S.  C.  444) 

MAT7LDIN  V.  OITY  COUNdli  OF  GBBBN- 
VILLB. 

(Supreme  Court  of  South  Carolina.    Aug.  11. 
1902.) 

AI.TBRATION  OF  STREBT  aRADB-ABSESBHXNT 

OF   DAMAGES— APPEAL-PROCS- 

DDRB-IN  JUNCTION. 

1.  Under  Code,  i  286,  providing  that  in  con- 
demnation proceedings.  If  a  different  direction 
be  not  given  by  the  court,  the  clerk  most  en- 
ter judgment  In  conformity  with  the  verdict, 
judgmeut  may  be  entered  on  the  verdict  of  a 
jury  on  appeal  from  assessment  by  arbKxators 
for  altering  grade  of  street  under  special  stat- 
ntory  proceedings  and  appeal  therefrom. 

2.  Where,  pending  coDoemnation  proceedings, 
a  dty  broagnt  an  action  to  enjoin  uielr  turtbex 
prosecution,  and  obtained  a  temporary  injonc- 
tion,  wblch  was  dlRsolved  on  appeal,  it  is  prop- 
er to  continue  the  proceedings  on  the  appeal  in 
condemnation;  the  appeal  In  the  Injaacooa  pit»- 
ceedings  not  oontinuuig  the 
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3.  Under  a  dty  charter  providing  that  either 
party  coold  appeal  from  the  assessment  of  dam- 
ages on  changing  the  grade  of  a  street,  the 
court  need  not  add,  as  a  condition  to  such  ap- 
peal, that  the  notice  of  appeal  state  the  ground 
on  which  a  review  of  the  proceedings  would  be 
asked. 

4.  Evidence  of  a  mayor  of  a  city  that  a  cer- 
tain named  person  was  dty  engineer  is  suffi- 
cient to  prove  that  he  held  such  office,  without 
the  production  of  the  written  appointment. 

5.  Right  to  compensation  of  abutting  property 
owner  for  altering  grade  of  street  does  not  de- 
pend upon  whether  his  buildings  had  been  orig- 
inalljr  erected  with  reference  to  a  street  grade 
obtained  from  the  city  engineer. 

6.  M,ea8ure  of  damages  for  alterhig  grade  ot 
street  is  the  difference  between  the  market 
value  before  and  after  the  alteration. 

7.  The  cost  of  lowering  the  floor  of  a  house, 
the  loss  of  tenants,  and  the  depreciation  in 
rental  value  of  property,  are  to  be  considered 
in  estimating  the  damagea  for  changing  the 
grade  of  a  street 

Ai>peal  from  common  pleaB  circuit  court  of 
Greenville  county;  Klngh,  Judge. 

Statutory  proceeding  for  asseflsmeat  of 
damages  by  W.  It.  Mauldin  against  dty  coua- 
cil  of  QreenTiUe.  BVom  judgment  on  trial  of 
appeal  from  arbitrators'  assessment,  defend- 
ant appeals  on  following  exceptions: 

"(1)  EIrror  in  ordering  the  said  case  to  trial 
after  the  defendant  had  given  notice  of  Inten- 
tion to  appeal  from  the  order  of  his  honor, 
dissolTlbg  the  temporary  injunction  in  the 
case  of  City  Oonncil  of  Greenville  v.  W.  L. 
MauIdln,  being  a  case  to  enjoin  the  plaintUf 
from  a  further  prosecution  of  this  proceeding 
until  its  appeal  In  the  case  of  city  council 
against  Mauldin  could  be  heard  and  deter- 
mined. (2)  Error  In  not  sustaining  defend- 
ant's motion  to  dismiss  plaintiff's  appeal  up- 
on the  ground  that  It  was  too  general  and  In- 
definite. &)  Brror  in  allowing  the  witness 
W.  L.  Mauldin  to  testify  that  O.  L.  Norman 
was  city  enghieer  at  the  time  the  said  witness 
alleges  he  obtained  the  grade  of  the  sidewalk 
for  the  purpose  of  erecting  the  building  at 
the  comer  of  Main  and  Washington  streets, 
and  In  allowing  the  said  witness  to  testify 
that  the  said  O.  Im.  Norman  fixed  the  grade 
for  the  plaintiff  at  that  time;  It  being  re- 
spectfully submitted  that  the  records  of  the 
city  council  were  the  best  evidence  of  this 
fact,  and  there  was  no  testimony  going  to 
show  that  the  said  G.  L.  Norman  had  an- 
tborlty  from  the  city  council  to  establish 
grades.  (4)  Error  In  permitting  plaintifTs 
counsel  to  ask  the  witness  W.  L.  Mauldin  the 
following  question,  over  objection  of  the  de- 
fendant: 'What  did  it  cost  yon  to  place  your 
property  In  the  same  relative  position  to  the 
street  after  the  change  of  grade  that  It  was 
before  the  grade  was  changed?*  and  allowing 
witness,  over  objection  of  defendant's  coun- 
sel, to  answer  the  question;  it  being  respect- 
fully rabmltted  that  the  measure  of  damages 
in  this  case  was  not  the  expenae  which  the 
plaintiff  incurred  in  lowering  the  floors  of  his 
building,  but  the  dlfferoice  In  the  market 
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value  of  the  propfrtjr  before  and  after  the 
change  of  the  grade.  (5)  ErrcH'  in  allowing, 
over  the  objection  of  defendant's  counsel, 
plaintiff's  counsel  to  ask  the  said  witness  the 
following  question:  Tell  the  Jury  what  you 
have  paid,  actually.  In  lowering  the  floors 
that  you  have  lowered;'  it  being  respectfully 
submitted  that  the  city  council  is  not  re^on- 
slble  to  the  plaintiff  for  the  money  that  he 
paid  in  actually  lowing  the  floors,  even 
though  It  be  responsible  in  damages  at  all; 
the  true  test  being  the  difference  in  the  mar- 
ket value  of  the  property  before  and  after 
the  alleged  alteration.  (6)  Brror  In  allowing 
the  witness  W.  L.  Mauldin  to  testify  as  to  the 
contents  of  a  written  protest  which  he  claims 
to  have  flled  with  the  defendant  before  the 
grade  was  changed;  It  being  respectfully  sub- 
mitted that  the  Instrument  itself  is  the  best 
evidence  of  its  contents,  and  its  absence  was 
not  satisfactorily  accounted  for.  In  this  con- 
nection, error  in  not  striking  out  the  evidence 
of  the  witness  as  to  the  contents  of  said  xiro- 
test.  (7)  Error  In  allowing  the  witness  P.  T. 
Hayne,  ever  the  objection  of  defendant's 
counsel,  to  testify  that  'my  idea  is  that  the 
property  was  damaged  in  value  Just  whatever 
it  would  cost  to  bring  that  property  back  on 
the  grade;"  It  being  respectfully  submitted 
that  the  defendant  is  not  bound  by  the  Idea 
of  the  witness  as  to  the  measure  of  damages, 
although  such  idea  be  consistent  with  the 
rules  of  law,  which  was  not  the  fact  in  this 
case.  (8)  Error  in  not  striking  out  the  tes- 
timony of  the  said  vrltness  P.  T.  Hayne  as 
to  the  property  of  Mrs.  B.  M.  Cleveland,  and 
the  effect  of  the  alteration  of  the  grade  upon 
the  said  property;  the  same  being  mere  hear- 
say, and  otherwise  Irrelevant  (9)  Brror  in 
allowing  the  following  question,  over  objec- 
tion of  defendant's  counsel,  to  be  propounded 
to  the  vritness  B.  Mays  Cleveland:  'Suppose 
yon  had  a  tenant  In  there,  and  after  the  side- 
walk had  been  lowered  you  lost  the  tenant, 
wvnld  it  be  easier  to  get  a  new  tenant  after  It 
was  cut  down  than  before  It  was  cut  down, 
getting  the  same  rent?'  Said  question  being 
entirely  hypothetical,  and  otherwise  Incom- 
petent; the  true  measure  of  damage  being 
the  difference  in  the  market  value  of  the 
property  before  and  after  the  alteration.  (10) 
Error  in  allowing  the  witness  J.  H.  Haynes 
to  testify  as  to  what  he  charged  the  plaintiff 
for  lowering  the  floors;  it  being  respectfully 
submitted  that  the  defendant  cannot  be  held 
responsible  for  such  charge.  (11)  E}rror  In 
not  ruling  out  the  following  question  pro- 
pounded to  the  witness  G.  B.  Carlisle,  de- 
fendant's attorneys  having  objected  to  the 
same:  'Suppose  that  Gov.  Mauldin  had  not 
made  those  new  steps,  but  had  left  It  just 
like  It  was,  and  If  you  had  to  get  boxes  to 
get  up  in  there,  would  you  have  stayed  there  7* 
The  said  testimony  being  entirely  Irrelevant, 
and  Its  only  effect  being  to  confuse  and  mis- 
lead the  jury.  (12)  Brror  in  holding  compe- 
tent, over  objection  of  defoidant^s  counsel, 
the  following  question  which  was  propounded 
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the  witness  O.  B.  Oarllsls:  "Would  the  rental 
value  have  been  as  high  If  it  bad  not  been 
flzed  with  the  new  steps?*  It  being  respect- 
fully submitted  that  the  said  question  was 
entirely  incompetent,  and  not  responsive  to 
the  Question  of  damages,  as  ccmtemplated  by 
the  charter  under  which  this  proceeding  was 
instituted.  (13)  Error  in  allowing  the  wit- 
ness Henry  Briggs  to  testify  as  to  who  was 
(:ity  engineer  at  a  certain  time  In  the  history 
of  the  city;  it  being  respectfully  submitted 
that  this  was  a  matter  of  recwd,  and  the 
record  should  have  been  introduced,  or  its  ab- 
sence satisfactorily  explained.  (14)  Birror  in 
holding  competent,  after  objection  on  the  part 
of  defendant's  counsel,  the  following  ques- 
tion propounded  to  the  witness  T.  W.  Barr: 
'Would  It  be  an  advantage  for  the  city  to 
give  you  a  grade,  and  you  build  your  prop- 
erty according  to  that  grade,  and  the  city 
shoald  decide  to  change  the  grade,  and  come 
and  cut  it  down  two  feet,— would  that  be  an 
advantage  or  disadvantage?  It  bdng  re- 
spectfully submitted  that  the  said  question 
had  no  relevancy  to  the  issue  of  damages  con- 
templated by  the  charter,  and  was  otherwise 
Incompetent.  (15)  ESrror  in  ruling  out  proof 
of  an  ordinance  of  the  city  of  Greenville  de- 
fining the  duties  of  the  city  engineer;  the 
said  ordinance  having  been  ratified  on  the 
7th  day  of  December,  1883,  and  b^ng  the 
only  ordinance  vesting  the  city  oiglneer  with 
power  to  fix  grades.  (16)  Error  In  ruling  out 
an  ordinance  providing  for  a  special  assess- 
ment to  pay  for  street  improvements,  ratified 
on  the  7th  day  of  February,  1898,  being  the 
ordinance  under  which  the  grade  in  front  of 
plaintlfTs  property  was  lowered.  In  this  con- 
nection, error  in  ruling  that  whatever  part  of 
the  ordinance  had  been  declared  nnconstlta- 
tional  could  not  go  in  evidence  now,  for  the 
reasons:  (a)  At  the  time  the  grade  of  this 
street  was  lowered,  the  said  act  and  ordi- 
nance had  not  been  declared  unconstitutional, 
but,  on  the  contrary,  had  be«i  declared  con- 
stitutional in  BO  far  as  they  afCected  side- 
walks, (b)  The  fact  that  this  decision  \fas 
subsequently  overruled  by  this  court  should 
not  operate  to  the  prejudice  of  the  defendant, 
or  subject  It  to  damage,  when,  at  the  time 
the  said  work  was  done,  it  was  acting  In 
obedience  to  legislative  authority  which  de- 
clared it  the  duty  of  this  defendant  to  grade 
the  said  sidewalk,  and  by  virtue  of  a  decision 
of  this  court  which  declared  the  said  act  con- 
stitutional in  so  far  as  It  affected  sidewalks, 
and  that  the  city  council  had  the  right  to 
charge  and  collect  as  against  the  abutting 
property  owners  two-thirds  of  the  costs  of  the 
said  improvements.  (17)  Error  in  charging 
the  jury  that  the  charter  of  the  city  of  Green- 
ville provides  'that  where  a  person's  property 
is  Injured  by  lowering  the  grade  about  hli 
property,  he  shall  be  compensated  for  It';  it 
t)elng  respectfully  submitted  that  there  is  no 
such  provision  in  the  said  charter,  and  the 
work  in  question  was  not  done  under  the 
charter,  but  under  act  of  1891.    (18)  Error  in 


charging  the  Jury,  If  yoa  think  that  the  low- 
ering of  the  grade  from  what  It  formerly  was 
has  left  his  property  In  such  condition  as  to 
leave  it  lees  valuable  than  It  was  before,  then 
he  has  been  deprived  of,  either  in  the  loss  of 
tenants,  or  diminution  in  the  value  of  prop- 
erty, or  the  expense  that  he  has  been  put  to 
wlll'be  the  amount  of  compensation  which  he 
will  be  entitled  to  have  awarded  him.'  (a) 
It  appearing  in  this  case  that  the  work  was 
done  under  legislative  authority  in  good  faith, 
and  under  direct  sanction  of  a  decision  of  this 
court  which  held  that  the  city  council  had 
the  right  io  to  do,  and  which  act  not  only 
made  no  provision  as  to  damages,  but  allowed 
the  defendant  to  assess  two-thirds  of  the 
costs  of  the  said  improvements  upon  the 
abutting  property  owners,  thereby  recognis- 
ing especial  benefit  to  the  said  property.  He 
should  have  charged  that  the  defendant  could 
not  be  held  responsible  for  damages  by  rea- 
son of  the  said  work  under  these  conditions, 
(b)  I<ven  if  the  defendant  was  liable  In  dam- 
ages. It  Is  respectfully  submitted  that  the 
true  measure  of  damages  in  such  case  is'the 
difference  In  the  market  value  of  the  property 
before  and  after  the  said  alteration,  (c)  Ha 
should  have  submitted  to  the  Jury  the  ques- 
tion as  to  whether  at  not  the  alteration  and 
repairs  of  the  street  in  question  were  of  sncb 
a  character  as  would  entitle  the  property 
ovraa  to  compensation.  (19)  Error  in  not 
holding  that  this  work  was  done  under  Act 
1891  (see  20  St  at  Large,  p.  1872),  and  not 
under  the  charter,  which  act  makes  no  pro- 
vision for  damages,  and  plaintiff,  therefore; 
was  not  entitled  to  any  in  this  proceeding." 
Affirmed. 

B.  A.  Morgan  and  Carey  &  McCuIlough,  for 
appellant.  Mauldin  &  Hubbard  and  Hayns- 
worth,  Parker  &,  Patterson,  for  respondent, 

JONES,  J.  This  Is  a  special  proceeding  by 
W.  L.  Mauldin,  under  section  80  of  the  char- 
ter of  GreenviUe  dty  (19  St  at  Large,  p.  114) 
to  secure  compensation  for  damages  to  his 
property  abutting  on  Main  street  of  said  dty, 
resulting  from  the  lowering  of  the  grade  of 
said  street  The  board  of  arbitrators  ap- 
pointed pursuant  to  said  section  of  the  char- 
ter as  the  special  tribunal  to  assess  the 
amount  of  damages  awarded  Mauldin  fl.OOO 
as  damages.  Both  parties  appealed  to  the 
circuit  court,  and  the  Issue  of  the  amount  of 
damages  was  submitted  to  a  Jury  under  In- 
structions from  the  court  and  the  Jury  found 
a  verdict  in  favor  of  the  plaintiff  for  |2,000. 
From  the  Judgment  entoed  thereon,  ob 
motion  of  defendant,  the  defendant  appeals 
upon  numerous  exceptions  set  out  in  the  case, 
and  herewith  reported. 

The  flrst  question  arises  on  respondent's 
motion  to  dismiss  the  appea.1  on  the  grounds; 
(1)  That  there  is  no  authority  for  entering 
Judgment  upon  a  verdict  In  a  special  proceed- 
ing like  this;  and  (2)  that  there  Is  no  right  of 
appeal  from  the  verdict  in  such  proceeding. 
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Whethei  this  proceeding  be  deemed  an  ac- 
tion or  a  special  proceeding,  the  statute  pro- 
vides far  the  submission  of  the  issue  to  a 
Jury  In  the  court  of  common  pleas.  Section 
286  of  the  Code  provides  that,  if  a  different 
direction  be  not  given  by  the  court,  the  clerk 
must  enter  Judgment  In  conformity  'with  the 
verdict.  We  see  no  reason  why  judgment 
may  not  be  entered  on  a  verdict  in  an  issue 
in  this  form  of  proceeding  as  in  other  dvll 
proceedings.  The  design  of  the  statute  was 
to  give  a  summary  and  expeditious  mode  of 
securing  compensation,  and  it  is  not  at  all 
probable,  In  the  absence  of  specific  language 
indicating  such  intent,  that  the  statute  mere- 
ly intended  the  verdict  of  the  Jury  in  the 
conrt  of  common  pleas  to  operate  merely  as 
an  award  upon  which  another  action  must 
be  brought  to  make  it  effective.  The  entry 
of  Judgment  was  therefore  properly  made. 
If  the  party  in  whose  favor  the  verdict  is 
does  not  enter,  or  cause  to  be  entwed,  any 
judgment  thereon,  the  other  party  desiring  to 
appeal  may  cause  judgment  to  be  entered 
thereon,  as  In  this  case.  The  judgment  is 
one  from  which  an  appeal  may  be  taken,  as 
shown  in  the  case  of  Atlantic  Coast  line  R. 
Co.  T.  South  Bound  R.  Co.,  67  S.  C.  821,  S5 
S.  E.  553;  for,  if  the  proceeding  be  regarded 
as  an  action  removed  into  the  court  of  com- 
mon pleas  from  an  inferior  jurisdiction,  an 
appeal  would  lie  under  subdlTlsicHi  1  of  sec- 
tion 11  of  the  Civil  Code  of  Procedure;  and. 
If  it  be  regarded  as  a  special  proceeding,  it  Is 
appealable  under  subdivision  S  of  the  same 
section. 

While  the  appeal  from  the  award  of  the 
arbitrators  was  pending,  and  before  trial  in 
the  circuit  court  the  city  council  of  Green- 
ville brought  an  action  against  W.  L.  Maul- 
dln  for  an  injunction  to  restrain  the  further 
prosecution  of  the  special  proceedings,  and 
obtained  a  temporary  injunction,  which  was 
dissolved  afterwards.  Before  the  trial  here- 
in, the  city  council,  having  given  notice  of 
Intention  to  appeal  from  the  order  dissolv- 
ing the  temporary  injunction,  objected  to 
proceeding  with  the  trial  until  after  the  de- 
termination of  said  appeal  from  the  order  ol 
dissolution.  This  was  overruled,  and  to  this 
ruling  ai^>ellant  excepts.  We  see  no  error 
in  this.  When  the  temporary  injunction  was 
dissolved,  there  was  no  obstacle  to  proceed- 
ing with  the  hearing,  as  the  notice  of  inten- 
tion to  appeal  from  the  order  dissolving  the 
temporary  Injunction  could  npt  operate  to 
restore  the  injunction. 

The  second  exception  Imputes  error  In  not 
sustaining  defendant's  motion  to  dismiss 
plaintiff's  appeal  from  the  decision  of  the 
arbltcators  upon  the  ground  that  It  was  too 
general  and  indefinite.  The  same  might  be 
said  of.  this  exception.  The  point  which  ap- 
pdUmt  argues  under  this  exception  Is  that 
plalnttflTs  notice  of  appeal  stated  no  groimds 
upon  which  a  review  of  the  proceedings  be- 
fore the  arbitrators  would  be  asked.  In  the 
csM  ot  Atlantic  Coast  Une  B.  Ooi  v.  SooUi 


Bound  B.  Co.,  67  8.  0.  817,  36  8.  B.  663, 
it  was  held  necessary,  in  an  appeal  from 
condemnation  proceedings  for  right  of  way 
under  section  1747,  Eev.  St.,  that  the  grounds 
of  appeal  be  stated.  This,  however,  was  be- 
cause the  statute  giving  the  right  of  appeal 
expressly  required  "notice  of  the  Intended 
appeal,  with  the  grounds  thereof,"  to  be 
served,  and  provided  for  the  submission  of  an 
Issue  to  the  jury  "If  the  court  shall  be  satis- 
fied of  the  reasonable  sufficiency  of  the 
grounds."  The  statute  in  the  case  here  con- 
tains no  such  requirements.  The  clause  of 
section  30  of  the  dty  charter  relevant  to  this 
mattCT  is  as  follows:  "Provided,  that  either 
party  may  appeal  from  such  assessment  to 
the  court  of  common  pleas  for  said  county  by 
serving  written  notice  of  such  appeal  upon 
the  other  party  within  five  days  after  such 
assessment  shall  have  been  made,  when  the 
issue  of  value  shall  be  submitted  to  a  jury.'! 
The  court  was  correct  in  not  adding  a  con- 
dition to  the  appeal  and  submission  to  a  Jury 
which  the  statute  did  not  Impose. 

Exceptions  3  to  16,  Inclusive,  relate  to  rul- 
ings as  to  admissibility  of  testimony.  Ex- 
ception 3  Imports  error  In  allowing  the  wit- 
ness W.  Ia  Afauldln  to  testify  that  G.  Lw  Nor- 
man was  dty  engineer  at  the  time  the  wit- 
ness said  he  obtained  the  grade  of  the  side- 
walk for  the  purpose  of  erecting  the  build- 
ings, and  In  allowing  the  witness  to  testify 
that  G.  Li.  Norman  fixed  the  grade  for  the 
plaintiff;  the  objection  being  that  the  records 
of  the  city  coundl  were  the  best  evidence  of 
the  fad,  and  there  was  no  testimony  to  show 
that  G.  L.  Norman  had  authority  to  estab- 
lish grades.  It  appears  that  W.  Ii.  Mauldin 
was  mayor  of  the  city  at  that  time,  and  was 
In  a  position  to  know  who  was  dty  engineer. 
It  is  not  always  necessary  to  prove  the  writ- 
ten appointment  of  officers.  It  was  sufficient 
In  this  case  to  prove  that  the  officer  acted 
and  was  recognized  as  such.  Besides  this,  it 
appears  that,  later  in  the  testimony,  it  was 
shown  from  the  minute  book  of  the  dty  coun- 
dl that  G.  L.  Norman  was  the  dty  engineer. 
But,  further,  such  testimony  was  immaterial, 
as  plaintiff's  right  to  recover  compensation, 
and  the  amount  of  his  compensation,  did  not 
depend  upon  whethor  his  buildings  had  orig- 
inally been  erected  with  reference  to  a  street 
grade  obtained  from  the  dty  engineer,  and 
in  this  view  it  was  Immaterial  whether  the 
dty  engineer  had  power  to  fix  grades  or  not. 

The  other  exception  as  to  rulings  as  to  the 
admissibility  of  testimony  was  discussed  by 
aro^Uant  only  in  so  far  as  the  testimony  re- 
lated to  the  measure  of  damages;  appellant's 
general  cmtentltm  being  that  the  rulings  re- 
ferred to  In  the  exceptions  violated  the  rule 
that  the  measure  of  damages  In  tbls  case  was 
the  difference  between  the  market  value  be- 
fore and  after  the  lowering  of  the  street 
grade.  Conceding  this  to  be  the  correct  meas- 
ure of  damages,  we  do  not  think  the  circuit 
court  erred  in  admitting  the  testimony  as  to 
the  costs  at  lowering  the  floora  ot  the  bulld- 
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Ings  to  conform  to  tbe  street  grade,  or  as 
to  tbe  loss  of  tenants  In  the  event  such 
changes  in  the  buildings  were  not  made.  The 
market  value  of  property  depends  very  large- 
ly and  OBually  upon  Its  rental  value,  and  tbe 
rental  value  would  largely  depend  xtpoa  tbe 
convenience  of  ingress  and  egress  for  custom- 
ers, and  the  handling  of  wares  and  merchan- 
dise, and  this  would  be  much  affected  if  tbe 
sidewalk  and  street  grade  were  materially 
below  the  floors  and  entrances  of  tbe  store 
buildings.  These  were  but  elements  or  fac- 
tors which  would  ordinarily  enter  into  a  cor- 
rect estimate  of  the  diminution  In  value  of 
the  buildings  by  reason  of  the  changes  made 
necessary  by  tbe  alteration  of  tbe  street 
grade.  The  rule  as  to  the  true  measure  of 
damages  contended  tar  by  appellant  was  sub- 
stantially charged  to  the  Jury  In  these  words: 
"If  you  think  that  tbe  lowering  of  the  grade 
from  what  It  formerly  was  has  left  his  prop- 
erty in  such  condition  as  to  leave  it  less  valu- 
able than  it  was  before,  then  [what]  he  has 
been  deprived  of,  either  In  the  loss  of  tenants 
or  diminution  In  the  value  of  property,  or  the 
expense  that  be  bas  been  put  to,  will  be  tbe 
amount  of  compensation  which  he  will  be  en- 
titled to  have  awarded  him." 

The  remaining  exceptions,  which  relate  to 
the  right  of  plaintiff  to  compensation,  or  the 
liability  of  defendant  to  make  compensation 
for  damages  done  to  abutting  property  by 
altering  the  street  grade,  as  provided  in  sec- 
tion 30  of  the  dty  charter,  have  all  been  con- 
clusively disposed  of,  adversely  to  appellant's 
contention,  in  the  cases  of  Mauldin  v.  City 
Council  of  Greenvnie,  53  S.  G.  287,  81  S.  E. 
252,  48  li.  R.  A.  101,  69  Am.  St.  Rep.  855; 
Garraux  v.  Same,  53  S.  C.  575,  81  S.  B.  597; 
Paris  Mountain  Water  Co.  v.  Same,  53  S.  C. 
82,  30  S.  B.  699;  and  the  case  of  City  Coun- 
cil of  Greenville  v.  Hauldin  (decided  at  this 
term)  42  S.  E.  200.    All  exceptions  overruled. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


(64  8.  C.  46E) 

GIBSON  T.  CITY  COUNCIL  OF  GRBBN- 
VILLB. 

(Supreme  Oonrt  of  South  Carolina.    Aug.  11, 
1002.) 

IIANDAMX7S  TO  CITT— ASSBSSMBNT  OF  OAM- 
AGBS-CHANOB  OF  ORADB. 

1.  A  mandamus  will  be  granted  to  compel  a 
city  coancU  to  appoiut  a  commission  to  as- 
sess damages  to  abutting  property  by  altering 
the  grade  of  a  street  where  the  only  defense  is 
that  the  liability  is  not  conceded,  bat  is  de- 
nied, and  the  city  has  not  been  adjndged  liable 
therefor. 

Appeal  from  common  pleas  cirealt  conrt  of 
Greenville  county;  Klugh,  Judge. 
Action  by  W.  C.  Gibson  against  tto  titj 


^  1.  See  Mandamus,  vol.  33  Cent.  Die.  {  291. 


council  of  Greenville.  From  an  order  grant- 
ing a  motion  for  mandamus,  defendant  ap- 
peals.   Affirmed. 

B.  A.  Morgan  and  Carey  *  HcCnUongb.  for 
appellant  Haynsworth,  Parker  ft  Patterson, 
for  respondent 

JONBS,  J.  Tbe  nppeal  In  this  case  Is  from 
an  order  of  mamT.imns  by  Judge  Klugh,  dated 
August  10,  1001,  commanding  the  dty  coun- 
cil of  Greenville,  wlfhln  80  days  aft»  the 
service  of  the  order,  to  appoint  a  commission 
to  assess  the  amount  of  damages  suffered  by 
tbe  plaintiff,  W.  C.  Gibson,  through  tbe  alter- 
ation of  the  grade  of  Main  street  in  the  city 
of  Greenville,  «s  provided  In  section  80  of  the 
charter  of  said  dty. 

Mandamus  was  resisted  solely  on  tbe 
ground  that  "liability  in  this  case  Is  not  con- 
ceded, bnt  18  denied,  nor  has  It  been  adjudged 
liable  heretofore;"  and  the  consideration  of 
exceptions  Impnting  error  must  be  restricted 
to  that  point  In  the  case  of  Garraux  v.  City 
Coundl  of  Greenville,  53  S.  C.  578,  31  S.  E. 
597,  this  court  sustained  the  contention  of  tbe 
dty  of  Greenville  that  section  80  of  tbe  dty 
charter  (19  St  at  Large,  p.  114)  afforded  a 
remedy  to  an  adjoining  lot  owner  to  obtain 
compensation  for  damages  resulting  to  bis  lot 
from  an  alteration  of  the  grade  of  the  street 
and  that  such  remedy  is  exclusive.  That 
remedy  contempUtted  the  assessment  of  com- 
pensation by  three  commissioners  to  be  ap- 
pointed,—one  by  tbe  dty  conncil,  one  by  the 
landowner  or  person  damaged,  and  the  third 
by  tbe  two  commissioners  thus  appointed. 
The  court  further  said  that  the  dty  coundl 
could  be  compdled  by  mandamus  to  perform 
the  ministerial  duty  of  appointing  a  commis- 
sioner. In  the  case  Just  dted,  the  dty  cono- 
dl  of  Greenville  defeated  an  actlMi  for  dam- 
ages at  common  law  on  the  ground  that  tbe 
statutory  remedy  is  exdnslve,  and  now  at- 
tempts to  defeat  the  remedy  provided  by  stat- 
ute on  the  ground  that  it  has  not  been  bere- 
tofore  adjudged  liable  to  make  compensation, 
and  that  such  liability  is  denied,  and  that 
such  issue  cannot  be  determined  in  the  stat- 
utory remedy.  This  is  no  defense  whatew 
against  the  performance  of  Its  plain  minis- 
terial duty  under  the  statute;  the  midispnted 
facta  being  that  W.  C.  Gibson  Is  the  owner 
of  the  lot  abutting  on  Main  street  in  said 
dty;  that  the  grade  of  said  street  has  been 
altered  by  the  dty  coundl;  that  the  lot  own- 
er claims  to  have  been  damaged  thereby,  and 
demands  compensation;  that  the  lot  owner 
has  requested  the  dty  coundl  to  appoint  a 
commission^'  to  assess  compensation  nndtf 
section  30  of  the  dty  diarter;  and  that  the 
dty  coundl  bas  refused  to  make  soch  ap- 
pointment 

The  Jodgment  oL  tlM  dicntt  floott  la  t- 
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BLAl^DFORD  t.  STATB. 
(Sapraou  Ooort  of  Georgia.    Jnl/  IT,  1902.) 

lABCniKT— BVIDBNOB. 

1.  A  conviction  of  aimple  larceny,  nnder  an 
Indictment  diarging  one  witli  tlie  oSeuse  of  lai^ 
ceny  from  the  house,  may  lawfully  be  had  when 
the  eyidence  introduced  ia  sufficient  to  show 
that  the  accused  wronjrfully  and  fraudulently 
took  and  carried  away  the  property  wliich  the 
indictment  alleges  was  contained  in  the  house; 
because  the  distinct  offense  of  simple  larceny 
is  inTolved  in  the  crime  of  larceny  from  the 
house.  But  such  a  conviction  is  wholly  unsup- 
ported by  evidence  which  tends  to  show  that 
the  accosed  took  and  carried  away  from  a  dif- 
ferent place  similar,  but  entirely  distinct, 
property  from  that  referred  to  in  the  indict- 
ment. 

2.  The  trial  judge  erred  ia  oyermling  the  cer^ 
tiorari. 

(Syllabus  by  the  Court) 

B^or  from  superior  court,  Marlon  county; 
W.  B.  Butt,  Judge. 

Mitchell  Blandford  was  convicted  of  lar- 
ceny, and  brings  error.    Reversed. 

B.  S.  Miller,  for  plaintifl  in  error.  S.  P. 
ailbert,  Sol.  Gen.,  and  W.  B.  Short,  SoL  do. 
Ct.,  for  the  State. 

LnrnLB,  J.  Blandford  waa  Indicted  for 
tbe  offense  of  larceny  from  the  house,  and 
It  was  charged  that  he  "on  tbe  12th  day  of 
November,  in  tbe  year  of  our  Liord  one  thon- 
sand  eight  hundred  and  ninety  seven,  hi  the 
county  [of  Marlon],  did  break  and  enter  the 
house,  the  same  being  the  cotton  bouse  of  M. 
Hair,  In  said  county  situate,  and  three  hun- 
dred pounds  of  seed  cotton  of  tbe  value  of  six 
dollars,  of  the  personal  goods  of  M.  Hair,  In 
said  hotise  then  and  there  being  found,  did 
tbea  and  there  unlawfully,  fraudulently,  and 
privately  take,  steal,  and  carry  aifray,"  etc. 
The  case  was  transferred  to  the  county  court 
of  Marion  county,  and  a  trial  was  there  had, 
which  resulted  in  his  conviction  of  the  offense 
of  simple  larcoiy.  He  presented  a  petitloa 
for  certiorari  to  tbe  judge  of  the  superior 
court,  which  was  sanctioned,  and  on  a  bear- 
ing the  certiorari  was  overruled,  and  the  de- 
fendant excepted.  The  errors  alleged  to  have 
been  committed  in  the  trial  court  are  that  the 
court  erred  in  refusing  to  grant  a  continit 
ance  of  the  case,  on  the  motion  of  the  ac- 
cused, for  reasons  set  out  in  the  petition;  that 
tbe  Judge  of  tbe  county  court  committed  er- 
ror In  overruling  a  challenge  to  tbe  array  of 
juTMV  when  the  same  was  put  on  tbe  ac- 
cused; and  that  tbe  trial  judge  also  eired  in 
admitting  certain  evidence  over  the  objection 
of  tbe  accused,  and  also  refused  to  role  out 
the  same.  It  Is  also  averred  In  tbe  petition 
tliat  the  verdict  rendered  in  the  county  court 
was  contrary  to  law  and  the  evidence,  and 
witbont  evidence  to  support  it. 

Inasmuch  as  we  revise  tbe  Judgment  orer- 
ruling  tlie  certlonrl,  and  base  that  reversal 
•a  the  ground  tluit  the  verdict  was  contrary 

f  L  Sm  Inavitawl  aa«  latannattea,  v«L  S,  OHt. 
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to  the  evidence  In  tbe  case,  we  do  not  deem 
it  necessary  to  formally  consider  and  pass 
on  the  other  grounds  of  error  assigned  in  tbe 
petition,  as  the  occurrences  complained  of  are 
not  likely  to  take  place  <»  another  trial,  and 
a  discussion  of  the  points  made  in  the  other 
gronnds  would  serve  no  good  purpose  in  de- 
termining tbe  merits  of  tbe  case  i^esented 
by  tbe  record.    "Diat  ground  of  the  motion 
which  complains  of  the  rejection  of  evidence 
is  necessarily  hivolved  and  passed  upon  in 
tbe  ruling  which  we  make,— that  tbe  verdict 
rendered  was  contrary  to  tbe  evidence.    It 
will  be  observed  that  the  bill  of  Indictment 
charged  the  plaintiff  in  error  with  the  offense 
of  larceny  from  the  house,  and  the  specifica- 
tion of  this  charge  is  that  he  wrongfully, 
fraudulently,  and  privately  to<A  and  carried 
away  from  a  certain  cotton  house  of  Hair  a 
quantity  of  cotton  belonging  to  Hair,   and 
of  a  named  value.    There  was  no  evidence 
which  either  sustained  this  charge  or  tended 
to  show  that  the  accused  was  guilty  of  the 
charge    made.    Substantially,    the    evidence 
showed  that  there  was  no  cotton  in  this  house 
at  the  time  the  offense  was  charged  to  bave 
been  committed;   that  previously  cotton  be- 
longing to  a  tmant  of  Hair  bad  been  stored 
In  this  house;    but  that  it  bad  been  taken 
out  by  the  tenant,  and  carried  away  to  be 
ginned.    Hie  prosecutor  bimsdf  testlfled  that 
be  could  not  say  that  the  accused  took  and 
carried  away  any  cotton  from  that  house. 
The  evidence,  however,  established  tbe  fact 
that  at  a  point  very  near  a  public  road,  dis- 
tant about  a  mile  from  tbe  cotton  house,  tbe 
tenants  and  laborers  of  the  prosecutor  had 
placed  a  large  pile  of  cotton  which  they  had 
gathered  from  the  adjacent  field;    that  this 
cotton  belonged  to  tbe  prosecutor;  and  it  Is 
claimed  that  the  evidence  is  amply  suflScient 
to  show  that  the  accused  did  take  and  carry 
away  from  this  pile  a  quantity  of  cotton  with 
Intent  to  steal  the  same.    Tbe  solicitor  gen- 
eral, who  prosecuted  the  case,  makes  this 
point  In  his  brief:    "The  facts  show  that  tbe 
accused  was  charged  with  stealing  certain 
cotton  from  a  cotion  house,  and  the  evidence 
shows  that  the  accused  did  steal  said  cotton 
on  tbe  'place'  of  tbe  same  owner,  but  not  in 
the  cotton  house.    The  evidence  amply  war- 
rants the  verdict  of  simple  larceny,  [and]  It 
is  not  an  open  question  as  to  whether  a  ver- 
dict for  simple  larceny  can  legally  be  return- 
ed under  a  charge  of  larceny  from  the  house." 
So  tbe  question  presented  Is  whether  one  who 
baa  Iteen  charged  with  tbe  larceny  of  par- 
tlcnlar  property  from  a  bouse  can  be  legally 
convicted  of  stealing  other  property,   ot  a 
similar  kind,  not  in  a  house,  and  at  a  place 
distant  tiom  tbe  bouse  described  In  ttie  In- 
dictment. 

One  of  the  dementaiy  principles  relating  to 
criminal  evidence  is  that  the  corpus  ddicti 
as  laid  In  the  indlctmoit  must  be  satisfac- 
torily established  by  evidence  either  positive 
or  circumstantial.    If  the  position  eontesoded 
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vor  by  fbe  state's  comisel  be  a  sound  one, 
ft  would,  when  carried  to  a  legitimate  con- 
dufilon,  establish  the  proposition  that  a  mm 
might  be  Indicted  for  the  larceny  of  one 
piece  of  property,  and  lawfully  convicted  un- 
der that  indictment  for  stealing  an  altogether 
different  piece  of  property.  We  are  dted  to 
the  case  of  Brown  t.  State,  90  6a.  454,  16 
S.  E.  204,  as  anth(»'lty  for  the  position  takea 
It  was  ruled  in  that  case  simply  that  und» 
an  accusation  which  charges,  in  terms  of  the 
statute,  larceny,  from  the  house,  of  certain 
hens  and  a  rooster,  a  conviction  might  be 
had  for  simple  larceny.  The  offense  charged 
by  the  indictment  In  that  case  was  the  steal- 
ing from  the  henhouse  of  Churchill  five  black 
hens  and  one  black  rooster.  Our  present 
chief  justice,  in  delivering  the  opinion  In  that 
case,  said  that  "the  larceny  as  charged  con- 
sisted of  a  simple  larceny  and  an  aggravating 
fact,  to  wit,  the  taking  from  the  house.  The 
evidence  established  the  simple  larceny,  but 
failed  to  establish  the  aggravating  fact;  the 
proof  showing  that  the  property  was  taken 
from  the  owner's  premises,  but  not  showing 
that  it  was  taken  from  the  house.  The  lar- 
ceny proved,  and  for  which  the  conviction 
was  had,  contained  no  element  that  was  not 
Included  in  the  larceny  as  charged,  and  was 
a  lesser  ofiTense."  The  conviction  of  simple 
larceny  was  upheld  In  that  case,  but  there  is 
no  similarity  between  the  principle  ruled  in 
the  Brown  Case  and  that  contended  for  in  the 
present  case.  In  the  former,  Brown  was 
convicted  of  simple  larceny  because  the  evi- 
dence showed  that  he  stole  the  chickens  de- 
scribed in  the  indictment.  He  could  not  have 
t)een  convicted  of  larceny  from  the  house, 
because  the  evidence  failed  to  show  that  these 
chickens  were  stolen  by  him  from  the  house; 
but  he  could  not  have  been  convicted  of  sim- 
ple larqray  unless  the  evidence  had  showed 
that  the  particular  property  which  it  was 
charged  that  he  stole  from  the  house  was  in 
fact  stolen  by  blm.  The  evidence  In  the 
present  case  entirely  failed  to  show  that  there 
was  any  cotton  in  the  cotton  bouse  which 
could  have  been  the  subject-matter  of  the 
larceny.  Not  only  so,  but  It  is  conceded  that. 
If  the  defendant  stole  any  cotton  at  all,  it 
was  not  the  cotton  which  had  been  stored  in 
the  cotton  house,  and  while  it  is  a  sound 
proposition  that,  under  a  bill  of  indictment 
charging  larceny  from  the  house,  one  can  be 
convicted  of  simple  larceny  if  the  proof  au- 
thorize It,  necessarily  that  proposition  is  only 
sound  when  the  subject  of  the  larceny  is  the 
particular  property  named  in  the  indictment, 
alleged  to  have  been  stolen  from  the  bouse. 
)See  Roberts  v.  State,  83  Ua.  368,  8  S.  B.  676; 
1  Rose.  Or.  Bv.  521;  Lavender  ▼.  State,  107 
Ga.  707,  83  8.  B.  420.  In  the  present  case, 
assuming  that  the  evidence  was  sufficient  to 
show  that  the  accused  was  guilty  of  a  lar- 
ceny of  the  cotton  piled  on  the  aide  of  the 
road  a  mile  distant  from  the  bonse  in  which 
It  was  alleged  that  the  cottim  be  stole  was 
contained.  It  was  neverthelen  •  totally  dif- 


ferent and  distinct  transaction  fMm  that 
charged  in  the  indictment  If  the  evidence 
had  shown  a  theft  of  the  cotton  which  was 
stored  in  the  cotton  house,  but  failed  to  show 
that  it  was  taken  under  such  circumstances 
as  would  have  made  it  larceny  from  the 
house,  then  a  conviction  of  simple  larceny 
might  be  upheld,  because  the  proof  would 
then  have  referred  to  that  particular  cotton 
which  was  designated  In  the  indictment  as 
having  been  stolen.  But  neither  under  an  in- 
dictment for  larceny  from  the  house,  nor  for 
any  other  kind  of  a  larceny,  can  the  accused 
be  lawfully  convicted  on  proof  of  the  com- 
mission of  another  distinct  otTensa 

For  these  reasons,  the  trial  Judge  erred  in 
overruling  the  certiorari,  and  his  Judgment 
Is  reversed;  all  the  Justices  concurring,  ex- 
cept LEWIS,  J,,  absent  on  account  of  sick- 
ness. 


(115G».S12) 

OKEBAITGH  t.  EQUITY  LIFE  ASS'N. 

(Supreme  Court  of  Georgia.     July  18,   1902.) 

INSURANCB   COMPANY— AC3TI0N—VBNUB— 
UAINTAININO  AGBNCT. 

1.  It  does  not  necessarily  follow  that  be- 
cause an  insurance  company  has  an  agent  who 
resides  and  has  an  office  in  a  given  county, 
and  therein  transacts  the  business  of  soliciting 
insurance,  the  company  itself  has  in  that  coun- 
ty "an  agency  or  place  of  doing  business." 
When,  therefore,  an  action  is  brought  against 
such  a  company  in  a  county  other  than  that  in 
which  its  principal  office  is  located,  the  juris- 
diction of  the  court  is  not  shown  by  proving 
merely  that,  at  the  time  the  contract  out  of  . 
which  the  suit  arose  was  made,  the  defendant 
had  In  the  county  a  resident  agent,  and  that 
he  bad  therein  an  office  of  his  own.  In  such 
a  case  it  should  further  appear  that  the  com- 
pany had  established  and  was  maintaining, 
either  in  the  office  occupied  by  the  agent  or 
elsewhere  in  the  county,  an  agency  of  its  own, 
and  under  Its  own  control  and  management,  for 
the  transaction  of  its  business, 

(Syllabus  by  the  Court) 

Error  from  superior  court;  Polk  county;  O. 
Q.  Janes,  Judge. 

Action  by  E.  W.  Orebaugb,  administrator 
of  John  A.  Orebaugh,  against  the  Equity 
Life  Association.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Fielder  &  Mundy,  for  plaintiff  In  error. 
Blance,  Wright  ft  Tlson,  for  defendant  In 
error. 

LUMPKIN,  P.  J.  This  was  an  action  la. 
the  superior  court  of  Polk  county,  by  E.  W. 
Orebaugh,  as  administrator  upon  the  estate 
of  John  A.  Orebaugh,  against  the  Equity  Life 
Assodatloii,  upon  a  policy  of  Insurance  dated 
August  24,  1898. 

The  defendant  filed  ■  plea  to  the  Jurisdic- 
tion, in  which  it  alleged  that  "neither  at  the 
time  of  the  making  of  said  contract  of  inaur* 
ance,  nor  when  said  cause  of  action  accrued, 
Bor  at  the  time  of  the  flllng  of  said  snlt,"  did 
It  have  any  "agency  or  place  of  doing  busi- 
ness In  aald  county."  Tlie  caae  went  to  trial 
npon  this  plea  to  the  Jorladlctlaii;  and,  after 
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the  testlinoiiT  was  closed,  the  court  directed  a 
verdict  Bustalnlng  the  plea,  and  entered  a  judg- 
ment dismissing  the  action.  To  this  the  plain- 
tiff duly  excepted.  It  affirmatively  appeared 
that  the  defendant  did  not  have  an  agency  or 
place  o{  doing  business  in  Polk  county,  either 
at  the  time  the  cause  ot  action  arose,  or  upon 
any  date  subsequent  thereto.  9o  the  only 
question  really  at  Issue  was  whether  or  not 
the  association  had  an  agency  or  place  of 
doing  business  In  that  county  at  the  time  the 
contract  of  Insurance  was  entered  into. 
There  was  no  testimony  tending  to  show  that 
It  had  except  that  of  one  Morris,  who  testi- 
fied. In  substance,  as  follows:  He  wrote  Hie 
policy  of  Insurance  sued  on.  At  the  time  of 
BO  doing,  he  was  the  agent  of  the  defendant 
association,  and  represented  it  in  Folk  and 
other  counties.  He  had  a  private  office  in 
Oedartown,  the  rent  of  which  be  himself  paid. 
It  was  his  place  of  doing  business.  While  he 
did  make  a  statement  to  the  effect  tliat  the 
defendant  had  established  an  agency  In 
Cedartown,  on  his  cross-examination  the  fact 
was  developed  that  this  statement  amounted 
to  no  more  than  a  bare  conclusion  upon  his 
part;  for  he  swore  positively  that  the  defend- 
ant merely  appointed  him  its  agent  for  the 
territory  above  indicated,  leaving  him  free  to 
make  his  headquarters  at  any  point  be  might 
choose.  He  certainly  did  not  testify  that  the 
defendant  had -ever  required  him  to  open  an 
oflic«>  in  Cedaitown  or  anywhere  else;  and  be 
stated  nri  fact  from  which  it  could  fairly  be 
Inferred  tiiat  the  association  ever  intended  to 
authorise  him  to  establish  and  conduct  in  Its 
behalf  an  agency  or  place  of  doing  business 
In  Polk  county.  Indeed,  the  sum  and  anb- 
stance  of  his  testimony  was  that  he  was  sim- 
ply employed  to  act  as  an  agent  of  the  com- 
pany In  soliciting  Insurance  witliin  a  desig- 
nated toTltory,  and  that  under  the  terms  of 
his  contract  with  the  association  he  was  at 
liberty  to  have,  or  not  to  have,  an  office  of 
his  own,  as  might  suit  his  pleasure  and  c(m- 
venlence;  the  same  to  be  located,  if  at  all, 
at  such  point  as  he  might  select  Upon  this 
state  of  facts,  we  are  quite  clear  that  the 
trial  jndge  did  not  err  to  directing  the  ver- 
dict to  which  ^ception  Is  taken.  The  law 
of  the  case  is  to  be  considered  as  finally  set- 
tled by  the  decision  of  this  court  in  Accident 
Ass'n  T.  Bragg,  102  Oa.  748,  29  S.  B.  706,  In 
which  section  2146  of  the  Civil  Code,  which 
provides  for  service  upon  Insurance  com- 
panies, was  under  consideration,  and  was 
given  what  the  court  then  regarded  and  still 
regards  as  its  proper  construction.  The  case 
to  band  differs  In  a  very  material  particular 
tteom  that  of  Telegraph  Go.  v.  Bailey  (Oa.) 
42  8.  E.  89,  for  in  the  same  It  dlstinctiy  ap- 
peared from  the  plaintiff's  allegations  of  fact, 
which  the  defendant,  by  its  demurrer,  admlt- 

'-  ted  to  bfi  tme,  that  the  company  bad  not  only 
an  agent  in  the  county,  but  also  an  office  of 
Its  own  therein;  and  this  office  was,  we  think, 

>  properly  treated  as  its  agency  or  place  of  do- 

;  lag  business. 

42S.B.-U 


Judgment  affirmed.  All  the  Justices  con- 
curring, except  I/BWIS,  J„  absent  on  ac- 
count of  sickness. 


(U6  Ga.  230> 
WALLACB   V.    CENTRAL   OF   GEORGIA 

BT.  CO. 
.(Supreme  Court  of  Georgia.     Aug.  8,  1002.) 
INJURY  TO   8BBVAMT-DIRXCTINO  TBRDICT. 
1.  There  was  no  material  error  In  rejecting 
or  in  admitting  testimony,  but  the  error  com- 
mitted in  directing  a  verdict  requires  a  new 
trial. 
(Syllabus  by  ^e  CoortJ 

Brror  from  city  court  of  AtUnta;  H.  M. 
Reld,  Judge. 

Action  by  Josephine  Wallace  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  tolngs  er- 
ror.   Reversed. 

Hoke  Smith  and  H.  O.  Peeples,  for  plaintiff 
in  error.  Dorsey,  Brewster  &  Howell,  fyft 
defendant  In  enot, 

LUMPKIN,  P.  J.  The  plaintiff  In  error, 
Mrs.  Josephine  Wallace,  brought  against  tiM 
Central  of  Georgia  Railway  Company  an  ac- 
tion for  the  homicide  of  her  husband,  which 
occurred  on  the  Ist  day  of  Augnst,  1898. 

The  undisputed  tacts  of  the  case,  as  de- 
yeloped  by  the  evidence,  are  substantially  as 
follows:  The  deceased  was  an  engineer  in 
the  service  of  the  defendant,  and  was  at  the 
time  of  his  death  engaged  In  running  the 
locomotive  of  an  extra  train  which  was  op- 
erated between  Atianta  and  HapevUle.  Be- 
twem  these  points,  thfere  were  two  main 
tracks,  one  of  which  was  used  for  trains  go- 
ing out  of  the  city,  and  the  other  for  trains 
coming  Into  It.  At  McPherson  station,  look- 
ing towards  Hapevllle,  the  right-hand  main 
track  was  the  one  for  outgoing  trains,  and 
the  opposite  main  track  was  the  one  for  In- 
coming trains.  Between  these  two  main 
lines,  there  was  a  middle  track,  used  for 
switching.  A  spar  track  passed  from  the 
middle  track,  and  ran  across  the  right-hand 
main  line  Into  McPherson  barracks.  Eason 
was  the  conductor  of  the  train  upon  which 
Wallace  was  engineer.  On  the  morning  of 
the  day  on  which  the  killing  occurred.  Bason, 
under  the  direction  of  the  proper  authority, 
had  left  a  number  of  passenger  cars  to  be 
loaded  In  the  barracks  with  troops,  and  had 
gone  to  Hapevllle,  where  he  worked  during 
the  forenoon.  His  orders  were  to  return  to 
the  barracks  at  1  o'clock,  and  carry  the  pas- 
senger cars  containing  the  soldiers  to  At- 
lanta. Bason's  train  reached  McPherson  on 
Its  return  from  Hapevllle  a  few  minutes  after 
1  o'clock.  A  passenger  train.  No.  83,  was 
due  to  pass  McPherson  on  the  outgoing  main 
line  at  15  minutes  after  1.  After  reaching 
McPherson  on  the  incoming  main  line,  Eason 
left  a  number  of  cars  upon  It,  and  then  had 
the  locomotive  pulled  farther  vjf  this  main 
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line,  and  from  It  backed  upon  tbe  middle  | 
track,  and  coupled  to  several  t)OZ  cars  which  | 
were  standing  thereon.  There  the  locomotive 
and  these  ears  remained  till  No.  33  had  pass- 
ed. Eason  then  ordered  Wallace  to  back  the 
box  cars  attached  to  his  locomotive  across 
the  outgoing  main  line,  and  had  these  cars 
coupled  to  the  passenger  cars  which  had  been 
left  in  the  barracks.  After  this  coupling  had 
been  made,  and  the  train  had  come  to  a 
standstill,  a  portion  of  the  locomotive  occu- 
pied the  rails  of  the  outgoing  main  line.  In 
tills  situation  of  affairs,  and  while  the  sol- 
diers were  getting  aboard  the  passenger  cars, 
a  freight  train,  known  as  No.  42,  coming 
from  Atlanta,  collided  with  the  locomotive  of 
Eason's  train,  and,  as  a  result,  Wallace  was 
killed. 

Numerous  rules  of  the  company  were  intro- 
duced in  evidence.  Such  of  them  as  require 
special  consideration  will  be  hereinafter  no- 
ticed. There  was  much  conflict  in  the  testi- 
mony as  to  various  matters  other  than  those 
mentioned  above;  and,  after  both  sides  had 
closed,  the  court  directed  a  verdict  for  the 
defendant  Mrs.  Wallace  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  she 
excepted.  We  will  first  dispose  of  the  minor 
points,  and  then  pass  upon  the  main  question, 
which  is  whether  or  not  the  court  erred  In  not 
submitting  the  case  to  the  Jury. 

The  plaintiff's  counsel  offered  certain  testi- 
mony to  which  counsel  for  the  defendant  ob- 
jected. The  court  Intimated  that  the  testi- 
mony was  inadmissible,  and  after  some  dis- 
cussion the  counsel  first  mentioned  remarked 
to  the  court:  "I  will  not  insist  upon  it  at  the 
present"  This  was  certainly  snflSclent  to 
warrant  the  Inference  that  the  offer  to  Intro- 
duce this  testimony  was  withdrawn,  and  the 
jndge  certifies  that  this  was  bis  nnderstand- 
Ing  of  the  matter.  It  was  on  the  trial  b^ow 
contended  that  the  plaintiff's  husband  was, 
while  engaged  in  switching  and  moving  his 
train  at  McPherson,  under  the  protection  of 
certain  mles  of  the  company  which  provided 
for  the  (deration  of  what  is  called  the  "Block 
System."  Counsel  for  the  company  insisted 
that  these  particular  mles  were  not  applica- 
ble In  such  a  case  as  the  present  The  plain- 
tiff's counsel  introduced  testimony  tending  to 
show  that,  under  a  custom  or  practice  which 
had  prevailed,  the  block  system  had  been  re- 
lied on  for  the  protection  of  train  crews 
while  engaged  in  switching  at  stations  with- 
in the  territory  covered  by  the  system.  To 
meet  this,  the  defendant's  counsd  were  per- 
mitted to  Introduce,  over  objection,  the  testi- 
mony of  several  witnesses  who  had  been  em- 
ployed by  the  company  in  the  running  of 
trains,  to  the  effect  that,  so  far  as  they  knew, 
no  such  custom  or  practice  had  ever  prevail- 
ed. Some  of  this  testimony  was  Irrelevant 
because  it  related  to  a  period  subsequent  to 
the  date  of  the  homicide,  and  some  of  it  was 
probably  so  because  it  related  to  a  period 
long  anterior  to  that  date,  when  the  rules  of 
the  company  were  not  the  6ame  as  those  in 


force  when  Wallaee  was  killed.  The  Judge 
certifies  that  he  ruled  repeatedly  and  dis- 
tinctly that  "evidence  of  any  custom  subse- 
quent to  August,  1898,  was  Inadmissible." 
With  this  restricticm,  and  the  farther  qnallfl- 
cation  that  it  was  not  permissible  to  show 
what  the  custom  was  under  different  rules, 
the  testimony  in  question  was  proper.  The 
rules  pertaining  to  the  block  system  were  not 
luminously  clear  as  to  whether  or  not  It  was 
applicable  to  a  situation  like  that  involved 
in  the  case  in  hand.  The  plaintiff  undertook 
to  show  that  it  was,  by  some  of  the  com- 
pany's servants,  treated  as  being  so,  and  tba 
defendant  was  allowed  to  show  that,  by  oth- 
ers of  them,  it  was  not  so  treated.  As  will 
appear  before  we  conclude,  this  is  not  really 
a  matter  of  much  importance,  for  we  wUl  en- 
deavor to  show  that  the  block  system  does 
not  cut  a  substantial  figure  in  this  case. .  Tlie 
plaintiff  also  excepted  to  other  rulings  made 
by  the  court  in  admitting  and  in  rejecting 
testimony.  With  these  we  will  not  under- 
take to  deal  spedflcally,  for  they  are.  In  view 
of  what  we  regard  as  the  controlling  lasne 
upon  which  the  case  sheuld  be  made  to  torn, 
of  but  trivial  moment 

The  action  of  the  court  In  directing  a  rer- 
diet  for  the  defendant  can  be  snstained  only 
upon  the  theory  that,  viewing  the  testimony 
and  all  legitimate  Inferences  therefrom  most 
favorably  for  the  plaintiff,  she  was  not  en- 
titled to  recover.  As  a  reviewing  court,  we 
must  treat  as  established  in  her  b^alf  every 
contention  of  fact  Insisted  upon  by  her  which 
the  Jury  would  have  been-  warranted  in  sus- 
taining. There  was  ample  evidence  to  show 
negligence  on  the  part  of  the  defendant,  and 
the  real  issue  in  controversy  was  whether  ot 
not  the  deceased  was  guilty  of  contribntory 
negligence.  If  he  was,  lils  widow  has  no 
right  of  action.  If  he  was  not,  she  has.  If 
the  deceased  relied  exclusively  upon  the  sup- 
posed protection  afforded  by  the  block  sys- 
tem as  a  Justification  for  leaving  his  loco- 
motive in  Its  exposed  condition  upon  the 
outgoing  main  line,  he  was  negligent  One 
of  the  general  rules  of  the  company.  No.  399, 
provides  that  "when  a  train  stops  or  is  de- 
layed, under  circumstances  in  which  it  may 
be  overtalcen  by  a  following  train,  the  flag- 
man most  go  back  immediately  with  danger 
signals  a  sufficient  distance  to  Insure  full 
protection.  When  recalled,  he  may  return  to 
his  train,  first  tracing  two  torpedoes  on  the 
rail,  when  the  conditions  require  it  The 
front  of  a  train  must  be  protected  in  the 
same  way,  when  necessary,  by  the  fireman." 
General  rule  No.  402  reads  as  follows*. 
"When  it  Is  necessary  for  a  train  on  double 
track  to  cross  over  to  the  opposite  track|, 
a  flagman  must  be  sent  oat  with  danger  sigr 
nals,  as  provided  in  rule  No.  399."  Rule  Nol 
10  In  the  Joint  timetable  declares  thatt 
"Flagmen  will  not,  under  any  circumstances,, 
depend  upon  the  block  signals  to  protecn 
their  trains,  but  must  go  back  with  signaisi 
as  required  by  the  general  rules."    It  wUB 
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not  do  to  say  that  this  mle  la  binding  upon 
flagmen  only.  It  Is,  under  other  rules  Intro- 
duced In  evidence,  but  which  need  not  be 
set  forth.  Incumbent  upon  conductors  to  see 
to  It  that  flagmen  tMrform  their  duties;  and, 
as  has  been  seen,  if  the  front  of  a  train  la 
exposed  to  danger,  the  flreman  must  act  as 
flagman  ''when  necessary."  If,  upon  such  a 
necessity  arising,  the  flreman  did  not  so  act, 
and  the  engineer  knew  this  to  be  so,  he 
would  surely  be  unwarranted  in  assuming 
that  protection  from  threatened '  dangor 
would  come  from  some  other  source.  Inter- 
preting the  special  rule  last  quoted  In  the 
Ugrht  of  the  others,  its  plain  meaning  Is  that 
no  person  connected  with  tlie  running  of  a 
train  has  the  right  to  rely  absolutely  for  pro- 
tection upon  the  block  system.  For  this  rea- 
son, we  have  not  deemed  It  necessary  to  go 
Into  further  detail  as  to  what  the  record  dls- 
dosea  with  regard  to  the  nature  of  this  sys- 
tnn,  or  to  discuss  the  particular  rules  rdat- 
ins  to  It;  and  for  the  same  reason  we  now 
dismiss  It  from  further  consideration. 

Under  the  rules  above  copied,  and  others 
in  evidence  regulating  the  duties  of  conduct- 
on  and  engineers,  the  contents  of  which  an 
not  here  essential.  It  was  the  duty  of  Bas<Hi, 
before  placing  his  train  in  the  position  it 
occupied  when  the  collision  took  place,  to 
send  a  flagman  towards  Atlanta  to  Interoept 
tnin  No.  42.  It  was  the  duty  of  Wallace, 
if  he  knew  that  the  conductor  had  neglected 
to  take  this  precaution,  to  send  the  flreman 
fwrward  on  this  mission.  Under  such  cir- 
emnatances.  It  would  have  been  "necessary" 
for  the  engines  to  take  this  step.  The  evi- 
dence on  these  vital  matters,  taking  It  most 
favorably  for  the  plaintiff,  and  giving  her 
the  benefit  of  the  strongest  leg^ltimate  Infer- 
ences which  could  be  drawn  therefrom  In 
her  favor,  would  have  warranted  a  finding 
that  Eason,  before  causing  the  box  cars  to  be 
backed  Into  the  barracks,  did  order  Griggs, 
a  flagman,  to  go  fwward  and  flag  No.  42; 
that  he  started  out  as  If  to  obey  this  order, 
and  that  Wallace  was  in  a  position  where 
he  could  have  heard  and  seen  what  occur- 
red. In  point  of  fact  Griggs  did  not  flag 
No.  42;  and  he,  as  a  witness,  denied  hav- 
tog  been  ordered  to  do  so  at  all.  Indeed,  we 
wish  to  state  Just  here  in  the  plainest  terms 
that  we  are  not  undertaking  to  say  what 
was  the  tmth  as  to  any  feature  of  the  case, 
or  to  intimate  what  the  verdict  should  have 
been.  The  testimony  was,  as  already  stated, 
conflicting  at  every  Issuable  point,  and  we 
are  dealing  with  it  merely  from  the  stand- 
point that  it  was  the  plalntllTs  right  to  have 
the  Jury  pass  upon  her  contentions,  and  to 
obtain  the  benefit  of  that  result  which  would 
properly  ensue  from  their  finding  that  the 
same  were  well  founded  in  fact.  If  the 
truth  was  as  above  outlined,  Wallace  was 
not  negllgmt  In  falling  to  send  the  fireman 
forward  to  flag  No.  42.  Whether,  upon  the 
assumption  that  he  neither  heard  Eason  or- 
der Griggs  to  flag  that  train  nor  saw  Griggs 


make  any  movement  towards  doing  so,  he 
would  have  been  negligent  In  not  sending 
out  the  fireman,  we  do  not  now  decide,  but 
leave  this  question  open  for  determination, 
if  need  be,  at  the  next  hearing.  Nor  did  the 
evidence  demand  a  finding  that  Wallace  was 
negligent  In  not  himself  looking  towards  At- 
lanta, and  discovering  the  approach  of  No. 
42  in  time  to  get  his  train  out  of  Its  way. 
Nor  were  the  Jury  by  any  means  bound  to 
find  that  Wallace  was  negligent  In  not  back- 
ing far  enongh  into  the  barracks  to  clear  the 
main  line  of  his  locomotive  at  the  time  the 
box  cars  were  coupled  to  the  passenger  cars, 
or  that  it  was  his  duty,  after  this  coupling 
had  been  made,  to  then  push  the  entire  train 
further  back  Into  the  barracks  so  as  to  leave 
the  main  line  open.  On  all  these  and  many 
other  strenuously  contested  questions,  there 
was  much  oral  testimony  pro  and  con,  and 
many  pertinent  rules  of  the  company  were 
totroduced.  We  do  not  deem  it  essential  to 
enter  upon  a  detailed  discussion  of  theee  va- 
rious matters.  Enough  has  been  said,  we 
think,  to  enable  the  clear-headed  and  most- 
capable  Judge  of  the  trial  court  to  appre- 
hend upon  what  lines  the  case  should  be  sub- 
mitted to  the  Jnry,  and  we  are  quite  confi- 
dent that  he  will  do  so  to  the  able  and  satis- 
factory manner  with  which  he  usually  con- 
dncte  the  bnslnesa  of  his  court 

Judgment  reversed.  All  the  Justices  con- 
cnrring,  except  LBWI8,  J^  absent  on  ac- 
count of  Blcknesa. 


(116  Oa.  2SS) 

BLANTON  et  al.  v.  MBRBT,  Mayor,  et  at 
(Sapreme  Court  of  Georgia.     Aug.  8,  1902.) 

INJUNCTION— ULTRA    TIRBS— IIUNICIFAI.    ACT. 

1.  A  court  of  equity  wlU  not  at  the  instancs 
of  a  taxpayer  as  such,  enjoin  an  ultra  vires 
municipal  act  the  doing  of  wlilch  can  in  no 
wise  injuriously  affect  him. 

(Syllabas  by  the  Court) 

ISnor  ftom  supoior  court,  Mitchell  county; 
W.  N.  Spence,  Judg& 

Action  by  S.  R.  Blanton  and  others  against 
H.  H.  Merry,  Mayor,  and  othnrs.  Judgment 
tor  defendants,  and  plalntUfs  bring  error.  Af- 
firmed. 

J.  D.  McKende  and  W.  A.  Covington,  tat 
plaintiffs  In  error.  Sam.  S.  Bennet  for  de- 
fendants to  error. 

FISH,  J.  8.  R.  Blanton  and  five  other  dfl- ' 
sens  of  the  town  of  Pelham  sought  to  en- 
join H.  H.  Merry,  the  mayor,  and  the  four 
aldermen  of  the  town,  from  operating  a  dis- 
pensary therein.  The  petition  alleged  that 
the  defendants  were  operating  such  a  dis- 
pensary, In  pursuance  of  an  ordinance  adopt- 
ed by  them,  as  mayor  and  council  of  the  town, 
to  February,  1902;  that  they  had  no  power 
or  authority,  under  the  charter  of  the  town, 
or  under  any  law,  to  pass  such  ordinance,  or 
"to  embark  said  municipality  to  the  business 
of  buying  and  selltog  such  liquors,  or  contract- 
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Ing  debts"  (or  tbe  same  which  would  be  bind- 
ing on  the  town,  and  that  all  their  acts  In 
relation  thereto  were  therefore  void,  and 
"that  said  acts  are  against  public  policy  and 
morals,  and  Involve  the  useless  and  unlawful 
use  [and]  Jeopardy  of  the  funds  and  credit  of 
the  said  town." 

The  Interlocutory  hearing  was  had  od  an 
agreed  statement  of  facts,  from  which  we  ex- 
tract as  material  the  following:  The  or- 
dinance in  question  provides  for  the  election 
by  the  mayor  and  council  of  three  dispensary 
commissioners  to  superintend  the  operation  of 
the  dlapenaaiy;  that  the  commissioners  shall 
elect  one  of  their  number  as  treasurer,  who 
shall  give  bond  payable  to  the  board  of  edo- 
catlon  of  the  town;  that  the  commissioners 
shall  elect  •  dispensary  manager,  who  shall 
be  subject  to  their  orden,  mles,  and  regula- 
ttooa  for  the  operatkn  at  the  dispensary;  that 
the  manager,  under  the  directions  of  the  com- 
missioners, shall  establish  and  maintain  In 
the  town  a  dispensary  for  tiie  sale  of  Intox- 
icating liquors,  the  fn&ds  from  the  sales  .there* 
of  to  be  dally  deposited  with  the  treasurer; 
that  the  dispensary  shall  be  maintained  and 
operated  from  the  profits  of  the  sales  of 
liquors;  and  In  order  to  pay  taxes,  and  to 
purchase  the  flrst  stock  therefor,  and  to  meet 
other  expenses  Incurred  In  the  establishment 
and  maintenance  of  the  dispensary,  the  man- 
ager may,  under  the  direction  of  the  commls- 
slonera  or  otherwise.  Incur  debts,  and  pledge 
the  future  profits  of  the  dispensary  to  se- 
cure the  payment  thereof,  but  shall  contract 
for  such  payment  In  no  other  way  what- 
ever; that  all  bills  Incurred  In  the  establish- 
ment and  maintenance  of  the  dispensary  shall 
be  paid  out  of  the  profits  thereof;  that  no 
liquor  shall  be  drunk  In  the  building  or  on 
the  premises  where  the  dispensary  shall  be 
located;  and  that  the  dispensary  shall  not  be 
opened  before  sunrise,  and  shall  be  closed  by 
six  o'clock  p.  m.,  during  the  months  of  Oc- 
tober, November,  December,  January,  and 
February,  and  at  sunset  during  the  other 
months  of  the  year;  that  the  liquors  shall  be 
sold  In  sealed  packages  only;  that  the  man- 
ager shall  make  a  monthly  report  to  the  com- 
missioners, and  to  the  board  of  education, 
showing  the  financial  condition  of  the  dis- 
pensary; that  the  books  of  accounts  and  all 
other  papers  connected  with  the  dispensary 
shall  at  all  times  be  open  to  the  Inspection 
of  the  public;  that  the  commissioners  shall 
.quarterly  or  monthly  set  aside  as  profits  all 
money  In  the  hands  of  the  treasurer  that  can 
be  taken  from  the  business  without  embar- 
rassing Its  continuance,  and  file  with  the 
treasurer  a  certificate  showing  the  amount  of 
such  profits  thus  set  aside,  and  the  treasurer 
shall  thereupon  pay  such  pnrflts  to  the  chair- 
man of  the  board  of  education  of  the  town, 
and  such  board  shall  use  ooe-half,  or  so  much 
of  the  proflta  as  may  be  necessary,  to  pay 
the  salaries  of  the  teachers  in  the  public 
schools  of  the  town,  and  the  remainder  of 
the  profits  shall  be  set  aside,  and  used  for 


the  erection  of  sultaUe  aehool  Imlldlngs,  for 
the  repair  and  maintenance  of  the  same,  and 
to  provide  furniture,  fuel,  lights,  maps,  globes, 
etc.,  for  such  public  schools.  All  the  oiScers 
provided  for  In  the  ordinance  were  elected, 
and  qualified  as  therein  required.  A  supply 
of  spirituous  and  intoxicating  liquors  was 
purchased,  a  storeroom  rented,  and  a  dis- 
pensary opened,  which  was  being  operated  In 
the  town,  to  accordance  with  the  ordinance, 
at  the  time  of  the  fiUng  of  the  petition.  The 
liquors  were  bought  on  credit,  to  be  paid 
for,  as  all  other  debts  incurred  In  the  opera- 
tion and  maintenance  of  the  dispensary,  only 
out  of  the  profits  arising  from  the  sale  of  said 
liquors;  and  none  of  the  funds  of  the  town 
of  Pelham  have  been  appropriated  or  used  In 
the  establishment  or  maintenance  of  such  dis- 
pensary, or  for  the  buying  or  selling  of  any 
of  such  liquors,  of  for  the  renting  of  any 
storeroom,  or  for  the  employment  of  any 
salesman  or  agent  for  the  conduct  of  the  dis- 
pensary, or  for  said  sale,  or  for  anything  con- 
nected with  the  dispensary;  nor  has  any  such 
nae  of  the  funds  or  credit  of  the  town  of 
Pelham  been  authorized  or  threatened.  The 
court  refused  to  grant  an  interlocutory  In- 
junction, and  the  plaintUFs  excepted. 

1.  Tb»e  was  no  error  In  refusing  the  In- 
junction; for,  granting,  as  the  plaintiffs  claim- 
ed, that  the  defendants,  as  the  mayor  and 
conncllmen  of  the  town  of  Pelham,  had  no 
power,  und»  the  charter  of  the  town  or  un- 
der any  law,  to  adopt  the  ordinance  in  ques- 
tliHi,  or  to  legally  operate  the  dispensary  In 
the  town,  the  plaintiffs.  In  their  capacity  as 
citizens  and  taxpayers,  were  not  entitled  to 
the  Injunction  sought,  for  the  reason  that  It 
was  not  shown  that  they  would  sustain  any 
damage  In  consequence  of  the  operation  of 
the  dispensary.  Reld  v.  Mayor,  ete.,  80  Oa. 
TC5,  6  8.  B.  e02:  Peoples  v.  Byrd,  98  Oa.  69S, 
25  S.  B.  677,  and  authorities  there  dted. 
Plaintiffs  admitted  on  the  hearing,  as  we 
have  seen,  that  the  dispensary  was  being  op- 
erated without  any  cost  whatever  to  the 
town,  and  without  any  possibility  of  the'town 
ev»  becoming  Indebted  to  any  way  for  Its 
operation. 

There  is  nothing  to  the  case  of  City  of 
Barnesville  v.  Murphey,  113  Ga.  779,  39  S. 
B.  418,  relied  on  by  platotlffa  to  error,  in 
confilct  with  the  ruling  we  now  make,  for 
there  certato  citizens  and  toxpayers  of  the 
dty  of  Barnesville  sought  to  enjoin  the  mu- 
nicipal authorities  thereof,  not  only  from  op- 
erating a  dispensary,  but  also  from  i>aylng 
bills  amounting  to  several  thousand  dollarn, 
which  divers  persons  claimed  were  due  to 
them  by  the  municipality  for  liquors  sold  and 
delivered  to  the  city,  and  used  to  conducting 
the  dispensary.  The  persons  holding  such 
claims  against  the  city  were  parties  defend- 
ant, and  it  was  sought  to  enjoin  them  from 
collectlnc  toelr  claims.  The  platotUfs  to  that 
case  were  liable,  as  toxpayers,  to  be  forced  to 
pay  their  proportion  of  these  claims  If  they 
should  be  held  to  b*  valid  and  btoding  claims 
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against  the  dty.  Tbla  la  the  eaaratlaJ  fea- 
ture wbereln  tiiat  case  differs  from  tlie  one 
In  band. 

2.  Gomuel  for  the  plaintiffs  In  error  con- 
tend In  their  brief  that  the  sale  of  Intoxlcat- 
big  Ilqnors  in  the  town  of  Pdham,  as  shOTvn 
by  the  facts  contained  in  the  record.  Is  a 
public  nuisance,  which  any  private  dtlzen  of 
the  town  has  a  right  to  resort  to  a  court  of 
equity  to  enjoin.  We  will  not  stop  to  dis- 
cuss here  whether  this  contention  is  sound  or 
ansonnd,  for  a  mere  reading  of  the  plaintiffs' 
petition  will  suffice  to  show  that  it  was  based 
solely  upon  the  theory  that  the  acts  com- 
plained of  were  ultra  vires  acts  by  the  mu- 
nicipal authorities,  which  the  plaintiffs,  as 
taxpayers  of  the  municipality,  had  the  rlgtit 
to  enjoin,  and  that  it  was  not  predicated, 
either  In  whole  or  In  part,  upon  the  theory 
that  the  "dispensary,"  the  operation  of  which 
ttaey  sought  to  enjoin,  was  a  nuisance.  The 
acts  complained  of  are  not  alleged  to  con- 
stitute a  nuisance,  nor  Is  there  anything  In 
the  petition  from  which  It  can  be  fairly  In- 
ferred that  the  plaintiffs,  In  tb^  capacity  as 
private  citizens,  were  seeking  to  enjoin  ■ 
nuisance. 

Judgment  affirmed.  All  the  justices  con- 
eorrlng,  except  LE3WIS,  J.,  absent  on  soeoont 
of  alckness. 

(115  aA.S7) 

LAMPEIN  et  aL  T.  PIKB. 

(Supreme  Court  of  Georgia.     July  17,  1902.) 

■TATtJTBS-AMHNDMBNT— CITY  COURT-BE- 
VIBW  OF  DBniSIONB. 
1.  While  the  general  assembly  has  full  pow- 
er to  amend  its  legislative  enactments,  an 
amendatory  act,  to  be  valid  as  such,  most  re- 
late to  an  exiBtlng  statute,  and  not  to  one 
which,  having  been  repealed,  is  wholly  inop- 
erative. 

'2.  At  the  date  of  the  passage  of  the  act  of 
November  30,  1897,  to  establish  the  city  court 
of  Jefferson,  in  Jackson  connty,  there  was  in 
that  conn^  no  incorporated  city  having  the 
name  of  Jefferson ;  and  consequently  it  was 
not  within  the  power  of  the  general  assembly 
to  nrovide  that  the  judgments  of  that  court 
might  be  reviewed  by  the  supreme  court  upon 
a  direct  bill  of  exceptions. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Jefferscm;  W.  W. 
Stark,  Judge. 

Action  between  T.  0.  Lampkln  and  others 
and  Essie  Pike.  From  the  judgment,  Lamp- 
,  kin  and  others  bring  error.    Dismissed. 

Geo.  G.  Thomas,  Brown  &  Randolph,  and 
Bmtns  J.  Clay,  for  plaintiffs  In  error.  John 
J.  Strickland,  for  the  State. 

LUMPKIN,  P.  J.  The  defendant  1b  error 
moved  to  dismiss  the  writ  of  error  In  this 
case,  "npon  the  ground  that  a  bill  of  excep- 
tious  will  not  He  from  the  city  court  of  Jef- 
ferson to  tills  court,  because  said  city  conrt 
oif  Jefferson  Is  not  a  comstitntlonal  dty 
conrt" 

The  general  assembly  has  in  the  past  en- 
acted numerous  statutes  relating  to  Jefferson.  I 


We  shall,  howerer,  in  tb»  dtacnsslon  wbteb 
follows,  confine  ourselves  to  those  only  of 
them  which  beat  upon  the  question  presented 
by  the  motion  to  dismiss.  On  August  14, 
1872,  an  act  was  passed  "to  incorporate  the 
town  of  Jefferson,  in  the  county  of  JacKaon, 
and  to  provide  for  the  election  of  mayor  and 
aldermen  tar  the  same,  and  for  other  pur- 
poses." This  act  in  and  of  Itself  set  forth  a 
full  and  complete  charter  for  the  town.  At 
the  same  session  of  the  general  assembly,  on 
August  23,  1872,  an  act  was  passed  "to  in- 
corjiorate  the  town  of  Jefferson,  In  the  county 
of  Jackson;  to  provide  for  town  councilmen 
and  Intendant  for  the  same,  and  for  other 
purposes."  It  oonferred  npo|i  the  town  of 
Jefferson  corporate  powvta  stmilar  to  those 
which  had  previously  been  bestowed  upon 
"the  town  of  Gtarkesvllle^  In  the  county  of 
Habersham."  The  latter  of  these  acts  may 
be  f  otmd  on  page  210  of  the  Acts  of  1872,  and 
the  former  begins  on  the  same  page.  The 
obvious  result  of  the  act  of  August  23d  was 
to  annihilate  the  charter  of  Angnst  14th. 
This  charter  was,  however,  resuscitated  by  an 
act  approved  February  B,  1878,  which  by  Hs 
express  terms  repealed  the  act  of  August  28, 
1872,  and  re-enacted  that  of  August  14th.  Sto 
Acts  1873,  p.  149.  It  will  thus  be  seen  tbat 
the  effect  of  the  act  of  1873  was  to  provide  a 
new  charter  for  the  town  of  Jefferson,  the 
provisions  of  which  were  Identical  with  Uioae 
embraced  In  the  act  of  Angust  14,  1872. 

On  December  SB,  1886,  an  act  was  passed 
"to  amend  an  act  Incorporating  the  town  of 
Jefferson,  In  tlie  eoirnty  of  Jadmw,  approved 
the  14th  of  Angnst  1872,  and  all  amend- 
ments thereof,  by  striking  oat  of  said  act 
wlienevn  it  occurs,  tlie  word  town,*  and  In- 
serting in  Its  place  fbe  word  'city,'  so  that 
said  place  of  Jefferson  will  tie  incorporated 
aa  a  city,  and  not  as  a  town."  Bee  Acts  1808, 
p.  191.  In  the  body  of  this  act  the  general 
assembly  undertook  to  enact  the  l^islatlon 
Indicated  by  its  title.  On  November  80,  1807, 
an  act  was  passed  "to  eatabllsh  the  city  court 
of  Jefferson,  In  Jackson  connty,"  whereby  It 
was  declared  that  'the  dty  court  of  Jefferson, 
located  in  the  city  of  Jefferson,  la  hereby 
established  snd  created  wittk  dvO  and  crim- 
inal jurisdictlm  over  the  whole  comxty  of 
Jackson."  In  the  thirty-third  section  of  that 
act  the  general  assembly  also  ondertook  to 
provide  that  "a  writ  of  oror  shall  be  dlrwt 
from  said  city  conrt  to  the  suiH^me  court  at 
this  state,  upon  a  bill  of  exceptlona  filed  un- 
der the  same  mles  and  regulations  aa  goron 
and  control  the  issolng  of  writs  of  error  and 
filing  of  bills  of  exceptions  In  the  snperloir 
courts  of  this  Btata"  See  Acts  1887,  pp^  48B, 
496. 

In  view  of  the  above-recited  leglslatloth  '<Q>^ 
vital  and  controlling  question  now  for  deci- 
sion Is  whether  or  not  there  was,  on  the  data 
of  the  act  last  mentioned,  an  incorporated 
city  In  the  connty  of  Jackson  having  the 
name  of  Jefferson.  We  are  constrained  to 
bold  there  was  not    The  act  of  August  14, 
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1872,  after  Kb  repeal  bj  tbat  of  Aagaat  28. 
1872,  was  no  longer  a  living  statute  capable 
of  being  amended  or  modified  as  such.  As  a 
legislative  enactment.  It  had  simply  become  a 
dead  letter,  and  could  not  properly  be  treated 
and  dealt  wltb  as  having  any  force  or  vitali- 
ty. "The  legislature  has  general  power  to 
amend  statutes,  but  an  amendatory  act,  to 
be  ralld  as  snch,  must  relate  to  an  existing 
statute,  and  not  to  one  which  is  nonexistent, 
or  has  been  repealed."  23  Am.  &  Bng.  Enc 
Law,  276,  277.  To  the  same  effect,  see  State 
V.  Benton,  88  Neb.  823,  833,  61  N.  W.  140; 
Draper  v.  Falley,  83  Ind.  466;  Blakemore  T. 
nolan,  60  Ind.  191;  Board  y.  Smith,  62  Ind. 
420;  Ford  t.  Booker,  68  Ind.  895;  Clare  t. 
State,  68  Ind.  17;  Brocaw  v.  Board,  73  Ind. 
54S;  Lawsoo  r.  De  Bolt,  78  Ind.  663;  Mc- 
Intyre  r.  Marine,  98  Ind.  199;  Felbleman  v. 
State.  98  Ind.  618;  Hall  v.  Craig,  126  Ind. 
629,  25  N.  B.  688;  WaU  r.  Oarrlson,  11  Colo. 
616,  19  Pac.  469;  Stlngle  T.  Nevel,  9  Or.  62. 
Consequently,  when  tbe  general  assembly.  In 
1896,  undertook  to  amend  the  act  of  August 
14,  1872,  by  striking  therefrom  the  word 
"town"  wherever  it  occurred,  and  Inserting 
in  Its  stead  the  word  "city,"  tbe  lawmaking 
power  really  accomplished  nothing.  To  all 
Intents  and  purposes,  this  act  of  1872  had.  In 
tbe  year  1896,  no  more  vitality  as  a  legislative 
enactment  than  if  it  had  never  in  fact  ap- 
peared npoD  the  statute  book.  At  that  time 
the  only  act  of  Incorporation  which  was  ca- 
pable of  being  amended  was  that  of  Febru- 
ary 6,  1873,  wh«ebj  a  new  charter  was 
granted  to  the  town  of  Jefferson,  to  take  the 
place  of  tbat  granted  August  23,  1872.  That 
act  did  not  recognize  as  optative,  or  attempt 
to  amend,  the  act  of  August  14,  1872,  which, 
by  necessary  implication,  had  been  rei>ealed 
by  the  act  of  August  23d,  passed  in  that  year. 
On  the  contrary,  the  act  last  referred  to  was 
recognized  as  being  of  force,  and  as  having 
superseded  the  act  of  August  14tb.  Indeed, 
the  act  of  1878  contains  the  following  express 
recital  as  to  its  intent,  and  the  purpose  there- 
by sought  to  be  accomplished:  "Whereas  at 
the  last  session  of  this  general  assembly,  two 
acts  were  passed  Incorporating  the  town  of 
Jefferson,  in  tbe  county  of  Jackson;  and 
whereas,  the  act  approved  August  23,  1872, 
repeals  the  act  of  August  14,  1872,  which  is 
contrary  to  the  wishes  of  tbe  people  of  said 
town  of  Jeffovon,"  be  It  enacted,  etc.,  that 
tbe  act  "approved  August  28, 1872,  be  and  tbe 
same  Is  hereby  repealed;  and  tbe  act  incor- 
porating said  tovro,  approved  August  14* 
1872,  ts  hereby  re-enacted."  Tbe  legislative 
will  is  thus  clearly  shown  to  have  been  to 
get  rid  of  an  existing  statute,  and,  by  express 
enactment,  to  adopt  the  provisions  of  a  pre- 
existing act  which,  contrary  to  the  wishes  of 
the  good  people  of  Jefferson,  had  been  ren- 
dered inoperative  by  Ill-advised  and  superflu- 
ous legislation.  To  In  this  manner  re-enact 
the  provisions  of  a  statute  recognized  as  no 
longer  having  vitality  Is  not  only  eminently 
props,  bnt  is  quite  a  different  thing  from 


totally  ignoring  a  statnte  of  force,  and  at- 
tempting to  amend  an  act  which  was  thereby, 
either  expressly  or  by  necessary  ImpUcatioo, 
repealed. 

In  view  of  what  has  Just  been  said,  tiie  con^ 
elusion  is,  we  think,  irresistible,  tbat  the 
above-mentioned  act  of  1896  should  be  treat- 
ed as  a  mere  nullity.  Tbat  act,  It  Is  true, 
both  In  ita  title  and  In  the  body  thereof,  pro- 
posed to  amend  all  amendmente  of  the  act  of 
August  14,  1872;  but  in  point  of  fact  no  at- 
tempt was  made  to  do  more  than  to  strike 
from  tbe  act  of  August  14th  the  word  "town" 
wherever  it  occurred  In  that  act,  and  to  snb- 
Btitute  therefor  the  word  "city."  In  other 
words,  the  general  assembly,  wholly  ignoring 
the  act  of  February  6,  1873,  simply  under- 
took to  amend  an  act,  previously  passed, 
which  no  longer  had  any  exlstoice,  force,  or 
effect  It  necessarily  follows  that,  when  the 
act  of  1897  to  establish  the  city  court  w«s 
passed,  there  was,  though  this  act  declared 
that  this  tribunal  should  be  located  in  the 
"city  of  Jefferson,"  no  Incorporated  city  of 
that  name  in  Jackson  county.  The  mere  fact 
that  the  act  declared  tbat  the  court  should  be 
located  in  "the  city  of  Jefferson"  did  not,  of 
course,  have  the  effect  of  incorporating  Jef- 
ferson as  a  city;  and  while  it  was  within  the 
constitutional  power  of  the  general  assembly 
to  create  the  court  established  by  this  act 
and  style  the  same  a  "city"  court  It  was 
without  power  to  provide  for  a  dhrect  bill  of 
exceptions  from  that  court  to  the  supreme 
court  Railway  Co.  v.  Jordan,  118  Ga.  687, 89 
8.  B.  611.  Accordingly,  we  are  witbont  Juris- 
diction to  entertain  yie  present  writ  of  error. 
It  Is  proper  to  add  that  when  this  court  bad 
under  consideration  the  case  of  Welbome 
V.  State,  114  Oa.  793,  40  S.  B.  867,  and  tba 
other  cases  mentioned  on  page  796,  114  Qa., 
pages  868.  859,  40  8.  B.  (including  the  case 
now  before  us),  and  vras  undertaking  to  deal 
with  the  question  of  its  Jurisdictloi)  over 
writs  of  enot  from  the  courts  in  which  those 
cases  originated,  its  attention  was  not  called 
to  the  confused  state  of  the  legislation  re- 
specting the  incoiporatlon  of  Jefferson.  Had 
this  been  done,  the  city  court  of  Jefferson 
would  not  have  been  classed  among  those 
whose  Judgments  can  be  properly  reviewed 
by  this  court  ^pon  a  direct  bill  of  exceptions. 

Writ  of  error  dismissed.  All  the  justices 
concurring,  except  LEWIS,  J.,  absent  oa  lo- 
connt  of  sickness. 


(lis  Oa.  867) 

StJTTON  et  sL  T.  HANCOCK. 

(Supreme  Court  of  Cteor^a.     July  18,  1MI8.> 

WOiL-RBVOCATION. 

1.  A  testator  having  children  at  the  date  vt 
his  will  gave  to  hia  wife  in  fee  simple  all  of 
his  proper^,  real  and  personal,  statiog  in  the 
will  that  wis  disposition  of  his  property  was 
made  because  he  knew  his  wife  would  protect 
his  name  by  the  prompt  payment  of  his  debts, 
"and  that  she  will  take  every  care  of  onr  chil- 
dren, and  do  what  la  just  and  right  by  eack 
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of  them."  BnbseqneDtly  to  the  execution  of 
the  will,  a  child  was  born  to  the  testator  and 
his  wife.  BOd,  that  the  birth  of  the  child  !«• 
voked  the  will,  there  being  therein  no  pto- 
yision  "made  in  contemplation  of  Buch  eTent." 
(Syllaboa  by  the  Conrt.) 

Brror  from  saperior  court,  Fvlton  oonntj; 
J.  H.  LiompUii,  Jndge. 

Action  between  Mand  Button  and  othen 
and  li.  M.  Hancock,  execntrlx.  mrom  the 
jndgment.  Button  and  ottaera  bring  erne. 
Revereed. 

Spencer  B.  Atkinson  and  J.  A.  Perry,  for 
plaintiffs  In  error.  Anderson,  Anderson  & 
Thomas  and  W.  O.  WUson,  for  defendant  In 
^nor. 

COBB,  J.  On  Jane  19. 1890,  Joseph  Smith 
ntade  a  will  in  which  he  provided,  among 
other  things,  as  follows:  "1  give,  bequeath, 
and  devise  to  my  beloved  wlfe^  Lilly  May 
Smith,  all  my  estate,  real  and  personal.  In 
possession,  reversion,  or  remainder,  to  be 
hers  In  fee  simple  forever,  knowing  full  well 
that  she  will  protect  my  name  by  the  prompt 
payment  of  my  Just  debts,  and  that  she  will 
take  every  care  of  our  children,  and  do  what 
Is  Just  and  right  by  each  of  them.  I  there- 
fore name  her  as  w^  my  sole  executrix  as 
my  sole  devisee  and  legatee."  On  January 
9,  1886,  the  tesUtor  added,  a  codlcU  to  this 
will,  relieving  his  wife  of  the  necessity  of 
giving  bond  and  making  returns,  and  em- 
povtBTing  her  to  sell.  In  any  way  she  saw 
proper,  any  or  all  ot  the  properly  devised, 
giving  her  as  complete  control  over  the 
iwop^ty  as  the  testator  had  while  in  life. 
At  the  time  the  will  was  made,  the  testator 
had  several  children  then  in  life.  Long  after 
the  execution  of  the  will  and  the  codicil 
thereto,  but  before  the  death  of  the  testator, 
another  child  was  bom  to  the  testator  and 
hla  wife,  who  was  In  life  at  the  date  of  the 
testator's  death,  which  occurred  on  October 
8,  1890.  The  only  question  Involved  in  the 
present  case  la  whether  the  birth  of  this 
child  had  the  effect  of  revoking  the  wllL 

Under  the  common  law,  neither  the  subse- 
quent marriage  alone  of  a  testator,  nor  the 
Bubeequent  birth  of  a  child  to  him,  operated 
as  a  revocation  of  a  will  previously  made 
by  him;  but  both  of  these  events  combined 
did  luve  snch  effect  1  Jarm.  Wills,  271; 
1  Underhin,  Wills,  |  239;  Page,  Wills,  |{ 
282,  283,  287:  Prltch.  WIUb.  i  292.  The 
Roman  law  did,  however,  provide  that  the 
snbsequent  birth  of  a  child  should  alone  op- 
erate as  a  revocation  of  a  will.  1  Underhill, 
Wills,  I  240.  The  common  law  was  of  force 
in  Georgia  until  1834,  when  an  act  was 
passed  which  provided  that,  '^n  all  cases 
when  ■  person  after  having  made  a  will, 
Shan  marry  or  have  bom  a  child  or  children, 
and  no  provision  shall  be  made  in  said  will 
for  the  wife  after  married,  or  child  or  chil- 
dren after  bom,  and  shall  depart  this  life 
withoat  revoking  said  will,  or  altering  it  sub- 
sequent to  said  after  marriage,  or  subse- 


quent to  the  birth  of  said  after-born  child 
or  children,  the  Justices  of  the  inferior  court 
of  the  county,  while  sitting  as  a  court  of 
ordinary,  having  Jurisdiction  of  the  case, 
shall  pass  an  order  declaring  that  such  per- 
son died  intestate,  and  his  estate  shall  be 
distributed  under  the  laws  of  this  state  reg- 
ulating the  distribution  of  Intestates'  es- 
tates." Prince's  Dig.  254;  Cobb's  Dig.  347. 
This  act  remained  of  force  until  the  adop- 
tion of  the  Code  of  1863,  In  which  was  In- 
corporated the  following  provision:  "In  all 
cases  the  marriage  of  the  testator,  or  the 
birth  of  a  child  to  him,  subsequent  to  the 
making  of  a  will  In  which  no  provision  is 
made  In  contemplation  of  snch  an  event 
shall  be  a  revocation  of  the  will."  Code 
1863,  i  2446.  This  statute  has,  without  any 
alteration  whatever,  been  the  law  of  this 
state  from  the  Code  ot  1863  to  the  present 
time.  See  Civ.  Code,  |  8347.  It  Is  impor- 
tant to  ascertain  what  was  the  proper  con- 
struction to  be  placed  upon  the  act  of  1884, 
and  what  change  was  Intended  to  be  made 
by  the  Code  section  above  quoted.  The  act 
of  1834  required  the  testator  to  make  some 
positive,  beneficial  provision  for  an  afto- 
txHm  child.  So,  In  HoIIoman  v.  Copeland,  10 
Ga.  79,  It  was  ruled  .that  where  "no  positive 
provision"  was  made  for  an  unborn  child, 
"the  testator  must  be  considered  as  having 
died  Intestate,  notwithstanding  such  after- 
iMm  child  might  be  entitled  to  some  portion 
of  the  testator's  estate  under  the  will,  on  the 
happening  of  certain  contingencies  mention- 
ed therein,  nnder  the  general  description  of 
'children.'"  Judge  Warner  in  the  opinion 
said:  "The  statute  contemplates  the  pres- 
ent or  probable  existence  of  the  after-bom 
child  In  the  mind  of  the  testator  when  Iw 
makes  his  will,  and  thereby  makes  a  posi- 
tive provision  for  such  child."  It  will  thus 
be  seen  that  under  the  act  of  1884,  unless  tlie 
testator,  at  the  time  of  making  his  will,  had 
in  mind  the  probable  or  possible  birth  of  a 
child  to  him  In  tiie  future,  and  unless,  having 
this  in  mind,  he  made  some  positive  benefi- 
cial provision  for  the  child,  the  will  would 
be  revoked  by  the  birth  of  a  child  to  him 
BubsequenUy  to  the  execution  of  the  wUL 
The  Code  changed  this  law  so  as  to  omit  al- 
together the  requirement  that  the  testator 
should  make  at  all  events  a  positive  pro- 
vision for  the  child  to  be  born,  and  it  did 
not  even  require  that  the  testator  should 
have  had  in  mind  the  child  that  would  be 
bom.  The  requirement  of  the  Code  Is  that 
provision  shall  be  made  in  contemplation  of 
the  event 

What  Is  the  meaning  and  object  of  this 
provision?  We  quote  the  following  from  the 
opinion  of  Mr.  Chief  Justice  Bleckley  In  Ellis 
V.  Darden,  86  Ga.  371,  12  S.  E.  652,  11  L.  R. 
A.  51,  where  it  was  ruled  that  the  marriage 
of  a  woman  revoked  a  will  made  by  her  in 
which  no  provision  was  made  In  contempla- 
tion of  that  event:  "At  common  law  the 
woman's  will   was  revoked,   but  the  man's 
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was  not  Tbe  act  of  1834  pat  a  man's  will, 
in  this  respect,  iipon  the  footing  of  a  wo- 
man's, with  an  Implied  saving;  In  favor  of 
wills  in  which  provision  was  made  for  the 
prospective  wife.  It  also  made  tbe  birth  of 
a  child  operate  as  a  revocation  of  any  prior 
will  in  whlA  the  cblld  was  not  provided  for.' 
Then  came  the  Oode  of  1863,  and,  after  vary- 
ing tbe  phraseology  of  the  act  of  1834  so  as 
to  pake  it  wider  and  more  general,  Incor- 
porated its  principle  of  revocation  into  tbe 
legal  system  of  wills,  with  an  implied  saving 
In  favor  of  wills  in  which,  not  the  wife  or 
tbe  cblld,  bat  tbe  event  of  marriage,  or  tbe 
birth  of  a  child,  was  provided  for."  Tbe 
learned  chief  Jostice  further  said,  In  referring 
to  tbe  Code:  "Tbe  object  of  tbe  provision 
is  to  secure  a  spedflc  moral  influence  upon 
tbe  testamentary  act,  tbe  moral  influence  of 
having  before  the  mind  a  contingent  event 
so  momentous  as  marriage  or  tbe  birth  of  a 
child,  and  so  deserving  of  consideration  In 
framing  a  testamentary  scheme."  When, 
.tberefwe,  a  person  has  made  a  will  in  this 
state,  and  thereafter  marries,  or  has  a  child 
bom  to  him,  tbe  will  stands  revoked  upon  the 
happening  of  either  contingency,  unless  it  ap- 
pears tbat  when  the  will  was  executed  the 
testator  bad  in  contemplation  the  event  of 
marriage  or  the  birth  of  a  child.  And  tbe 
evidence  tbat  tbe  testator  did  have  the  event 
in  contemplation  must  be  in  the  will  itself, 
taken  in  connection  with  the  circumstances 
which  existed  at  tbe  time  the  will  was  ex- 
ecuted, and  this  can  be  shown  only  by  means 
of  a  provision  in  tbe  will  which  appears  to 
have  been  made  in  contemplation  of  the 
event.  There  can  be  no  question  tbat  this 
is  tbe  plain  meaning  of  tbe  statute.  It  makes 
the  Bubsequrait  birth  of  a  child  operate  as  a 
revocation  of  a  will,  with  tbe  sole  exception 
that  a  revocation  wlU  not  result  when  "pro- 
vision is  made  in  tbe  will  in  contemplation  of 
such  event."  Hence  It  was  held  in  Ellis  v. 
Darden,  supra,  tbat  parol  evidence  was  inad- 
missible to  sbow  tbat  a  will  was  executed  in 
contemplation  of  marriage.  Tbe  question 
whether  the  testatM'  had  in  contemplation  the 
event  which  subsequently  took  place  is  a 
matter  of  legal  Inference,  or  a  presumption 
of  law  from  tbe  language  of  tbe  will  and  the 
circumstances  existing  at  the  time  of  its  ex- 
ecution. It  is  not  a  question  as  to  what  was 
the  testator's  intention,  save  as  that  inten- 
tion can  be  gathered  from  tbe  sources  above 
indicated. 

.  In  the  Denpree  WlU  Case,  45  Ga.  415,  the 
majority  of  the  court  held  tbat  "the  marriage 
of  a  testator,  or  tbe  birth  of  a  child  to  him, 
subsequent  to  tbe  making  of  a  will  In  which 
no  provision  is  made  in  contemplation  of  such 
an  event.  Is,  by  presumption  of  law,  a  revo- 
cation of  tbe  will,"  which  presumption  could 
not  be  rebutted  by  extraneous  evidence. 
Judge  McCay  stated  his  views  as  follows: 
"Tbe  revocation  is,  by  these  words,  made  to 
turn,  not  upon  any  provision  made  for  tbe 
wife  or  child,  but  upon  whether  tbe  testator 


by  bis  win  has  made  provision  for  auCb  an 
event  If  by  bis  will  he  has  done  so,  tbe 
will  is  not  revoked;  If  he  bas  not  it  Is  re- 
voked. It  Is  immaterial  whether  tills  pro- 
vision for  the  event  is  a  provision  for  the 
b^iefit  of  the  wife  or  child  or  not;  It  is  «iough 
If  It  is  for  tbe  event  If  the  provisions  of 
tbe  win  meet  the  requirements  of  the  statute, 
it  is  not  revoked;  If  they  do  not  It  Is  re- 
TOked.  Whether  the  wife  or  child  la  provided 
for  in  some  other  way  has  notblng  to  do  with 
It;  tbe  law  by  Its  express  positive  terms 
makes  It  torn  upon  tbe  provisions  of  the  will. 
Tbe  only  questions  to  be  asked  are:  First 
Was  tbe  marriage  or  birth  subsequent  to  the 
making  of  the  will?  Second.  Does  tbe  will 
make  a  provision  for  the  event?  If  tbe  first 
question  must  be  answered  In  tbe  affirma- 
tive, and  tbe  second  In  tbe  negative, 'the  will 
must  stand  revoked,  unless  tbe  court  has  pow- 
er to  say  tbat  it  will  alter  or  modify  tbe  law 
to  meet  a  case  that  it  may  think  a  bard 
one."  Judge  Warner,  while  dissenting  from 
the  Judgment  of  reversal  entered  In  that  case, 
took  tbe  same  view  of  this  question  as  Judge 
McCay  did.  He  said:  "Tbe  acts  of  a  testator 
in  regrard  to  the  revocation  of  his  will,  and 
what  was  his  Intention  in  tbe  performance 
of  those  acts,  is  one  thing;  tbe  declared  will 
of  the  supreme  power  of  tbe  state  as  to  what 
shall  constitute  the  revocation  of  a  testator's 
will  Is  another  and  quite  a  different  thing; 
the  one  is  controlled  by  tbe  testator's  inten- 
tion; the  other  Is  controlled  by  the  law  of 
the  state,  without  any  regard  to  the  testator's 
intention.  Tbe  Intention  of  testators  cannot 
override  the  law,  or  repeal  it"  Mr.  Scbouler 
says  that  under  tbe  common  law  tbe  question 
of  revocation  by  the  subsequent  marriage 
and  birth  of  a  child  was  "one  of  legal  in- 
ference, independentiy  altogether  of  what  tbe 
party  himself  might  have  Intended."  Scboul- 
er, WUls  (3d  Ed.)  i  425.  Tbe  ecclesiastical 
courts  seemed  to  bave  held  otherwise,  but  the 
author  last  dted  says  that  so  far  as  the 
American  statutes  <m  the  subject  are  con- 
cerned, resort  must  be  had  to  the  peculiar 
wording  of  each  statute  to  ascertain  which 
of  tbe  above-mentioned  rules  of  construction 
is  applicable.  See  section  426.  Mr.  Page 
says  the  law  annexed  a  condition  in  such  a 
case  that  the  will  would  be  revoked.  Page, 
WlUs,  I  283,  p.  323.  Bee,  also,  Prltcb.  Wills, 
i  293. 

Keeping  these  rules  In  mind,  It  will  be 
seen  that  there  is  notblng  in  tbe  will  in- 
volved in  the  present  case,  or,  so  far  as  tbe 
record  discloses,  in  the  will  taken  in  con- 
nection wltb  the  circumstances  existing  at 
tbe  time  of  its  execntion,  which  shows  that 
the  testator  had  In  mind  tbe  event  of  tbe 
future  birth  of  a  child,  or  made  any  provi- 
sion In  contemplation  of  that  event  There 
were,  at  tbe  time  tbe  will  was  made,  chil- 
dren of  the  testator  then  in  life;  and  there- 
fore tbe  case  is  wholly  different  from  that 
of  Freeman  v.  Layton,  41  Ga.  58,  where  a 
testator  who  had  no  children  provided  In  bis 
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will  that,  if  he  Bhonld  die  leaving  a  child 
or  children,  hie  property  mvlb  to  be  equally 
divided  between  them  If  there  was  more 
than  one,  or  given  to  one  If  there  was  only 
one.  In  that  case  It  was  held  that  the  will 
was  not  revoked.  It  was  argued  tliat  the 
child  bom  subsequently  to  the  making  of 
the  will  Involved  In  the  present  case  would 
fall  within  the  general  class  designated  in 
the  will  by  the  word  "children,"  and  that, 
as  the  testator  evidently  manifested  an  in- 
tention to  disinherit  his  children  then  in  life, 
the  child  subeequently  bom  would  also  be 
disinherited;  that,  unless  a  contrary  inten- 
tion be  shown,  the  word  "children,"  appear- 
ing in  a  will,  refers  to  the  children  living 
at  the  death  of  the  testator.  Counsel  for  the 
defendant  in  error  rested  their  argument 
mainly  upon  the  proposition  just  above  stat- 
ed. The  general  rule  undoubtedly  Is  that, 
where  a  bequest  or  devise  is  made  in  a  will 
to  "children,"  the  word  refers  to  those  living 
at  the  date  of  the  death  of  the  testator. 
But  It  does  not  follow  that  an  unborn  child 
conld  be  disinherited  by  the  mere  use  of 
the  general  woid  "children."  "An  hehr  can- 
not be  disinherited  except  by  express  devise 
or  necessary  Implication,  and  the  implication 
to  effect  this  most  amount  to  such  a  strong 
probability  that  an  intention  to  the  contrary 
cannot  be  supposed."  McMlchael  v.  Pye,  75 
6a.  191.  See,  also,  Wilder  v.  Holland,  102 
6a.  46,  29  S.  B.  134,  and  cases  cited.  Mr. 
Underhlll  says:  "But  our  law,  while  it  per- 
mits the  father  to  disinherit  his  child  alto- 
gether wlthont  looking  closely  Into  the  rea- 
sons which  prompted  him,  protects  the  in- 
terests of  a  child  bom  subsequent  to  the  exe- 
cution of  the  will,  and  who  is  not  mentioned 
In  It,  npon  the  very  reasonable  assumption 
that  the  silence  of  the  parent  as  to  a  testa- 
mentary provision  for  that  child  was  the 
result  of  accident  or  inadvertence,  and  not 
of  a  deliberate  Intention  to  disinherit  one 
against  whom,  at  least  when  the  will  was 
made,  the  testator  conld  have  had  no  rea- 
son to  discriminate."  1  Underbill,  Wills,  t 
240,  p.  328.  See,  also,  section  242.  See,  also. 
In  this  connection,. Page,  Wills,  <  292;  In  re 
Stevens'  Estate  (Oal.)  28  Pae.  379;  Barnes  v. 
Barker  (Wash.)  31  Pac.  976;  liurie  v.  Bad- 
nitzer  (lU.)  46  N.  B.  1116,  S7  Am.  St  Rep. 
157.  It  is,  however,  unnecessary  to  pursue 
this  line  of  argument  further,  or  to  enter 
upon  a  consldera'tlon  of  the  question  wheth- 
er the  language  of  the  will  involved  in  the 
present  case  might  not  create  a  precatory 
trust  for  the  benefit  of  all  the  children  of  the 
testator  living  at  his  death. 

Whatever  opinion  may  be  entertained  upon 
either  of  the  foregoing  propositions,  it  would 
not,  in  onr  Judgment,  affect  the  conclusion 
which  we  have  reached,— that  the  will  was 
revoked.  Even  under  the  act  of  1834,  which 
required  that  some  positive  beneficial  pro- 
vision should  be  made  for  the  child,  it  was 
held  that  the  fact  that  the  after-bom  child 
mlgnt,  upon  the  happening  of  certain  con- 


tingencies, take  a  benefldal  Interest  In  the 
estate,  under  the  general  description  of  chil- 
dren used  In  the  will,  would  not  constitute 
such  a  provision  for  the  child  as  was  con- 
templated by  the  statute.  Holloman  v.  Cope- 
land,  10  6a.  79.  Much  less  could  a  general 
expression  In  a  will  which  operated  to  dis- 
inherit all  the  children  of  the  testator  liv- 
ing at  his  death  be  said  to  Indicate  that 
provision  was  made  In  the  will  In  contem- 
plation of  the  event  of  the  birth  of  a  child 
which  came  into  being  long  after  the  will 
vius  made.  It  makes  no  difference  that  un- 
der the  rules  of  law  the  after-bom  child  may 
be  comprehended  within  some  general  term 
used  In  the  will,  whether  that  term  was  in- 
tended to  provide  a  beneficial  interest  for 
it  in  the  testator's  estate,  or  whether  It  was 
Intended  to  disinherit  the  child  altogether. 
The  law  is  clear  and  explicit  The  will  must 
show  that  the  testator  had  in  contemplation 
the  event,— that  is  to  say,  the  probable  or 
possible  future  birth  of  a  child,— and  must 
have  made  some  provision  in  the  will  In  con- 
templation of  such  event  Not  that  this  pro- 
vision must  be  of  a  beneficial  interest  in 
the  testator's  property,  but  the  will  must 
refer  to  the  contingent  event  In  some  way, 
and  provide  for  It  either  by  unequivocally 
making  a  beneficial  provision  for  the  child, 
or  by  disinheriting  it  altogether  in  such  clear 
and  unmistakable  terms  as  to  leave  no  doubt 
that  the  testator  had  the  event  In  mind. 
The  law  Intends  that  the  probable  or  possi- 
ble contingent  event  shall  be  present  in  the 
testator's  mind,  and  exerting  a  moral  influ- 
ence upon  the  testamentary  scheme;  that  be 
shall  carefully  weigh  the  effect  which  such 
an  event  ought  to  have  npon  the  disposition 
to  be  made  of  bis  bounty;  and  that  he  shall 
give  evidence  in  his  will  that  he  has  consid- 
ered the  possible  happening  of  the  event; 
and  the  will  must  in  clear  and  unmistakable 
terms  contain  a  provision  which  shows  that 
It  was  made  at  a  time  when  the  testates 
had  the  event  In  mind,  and  In  contemplation 
of  that  event  It  Is  impossible  to  tell  what 
Influence  the  contemplation  of  such  an  event 
as  the  future  birth  of  a  child  would  have 
had  upon  the  mind  at  the  testator  who 
signed  the  will  upon  the  validity  of  which 
we  are  now  called  npon  to  pass.  It  is  alto- 
gether possible  that  it  might  have  altered 
the  whole  testamentary  scheme  by  suggest- 
ing a  different  train  of  thought  It  may  be 
that  the  contemplation  of  the  helpless  condi- 
tion of  the  Infant  might  have  suggested  the 
propriety  of  making  some  provision  for  it 
as  well  as  for  his  other  chlldrrai.  Be  this 
as  It  may,  the  case  Is  not  to  be  decided  upon 
speculative  inferences,  but  upon  the  pre- 
sumption which  the  law  draws  from  the  will 
itself.  The  fact  that  the  testator  may  have 
lived  some  time  after  the  birth  of  the  child, 
and  failed  to  make  any  change  In  his  will, 
can  make  no  difference.  The  will  was  void 
immediately  upon  the  birth  of  the  child,  and 
nothing  the  testator  might  do  or  fail  to  do 
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conld  give  It  Uf«w  It  was  dead  as  completely 
as  if  be  bad  destroyed  It  by  burning,  or  by 
any  otber  means  known  to  the  law.  We 
bold,  therefore,  tbat  tbe  will  of  Joseph  Smith 
was  revoked  by  tbe  birth  of  a  child  to  him 
subsequently  to  the  execution  of  that  will, 
and  that  the  conrt  erred  In  deciding  the  con- 
trary. 

Judgment  reversed.  All  tbe  Justlcea  con- 
curring, except  LBWIB,  J.,  absent  on  ac- 
count of  sickness. 

(115  Oa.  847) 

BALLABD  r.   HAIMBS. 

(Supreme  Oourt  of  Georgia.     July  18,  1902.) 

BODNDABIKS-PROCBSSIONINO  JJkSfD— 
APPUCATION. 

1.  The  phrase,  "shall  apply  to  the  proces- 
sioners,"  as  used  la  Civ.  Code,  g  3244,  authoris- 
ing proceedings  for  the  processiouinK  of  land, 
necessarily  refers  to  an  application  in  writing, 
and  It  follows  that  without  such  an  applica- 
tion there  can  be  no  lawful  proceedings  under 
tbat  section. 

2.  As  there  was  in  the  present  case  no  writ- 
ten applicatloui  the  trial  conrt  did  not  err  In 
sustaining  a  motion  to  dismiss  "the  case," 
based  on  the  ground,  among  others,  of  the  "ia* 
sufficiency  of  the  proceedinga." 

(Syllabus  by  the  Conrt) 

'     Error  from  superior  conrt,  Lanrens  coonty; 
D.  M.  Roberta,  Judge. 

Action  by  B.  D.  Ballard  against  M.  W. 
Haines.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Jas.  B.  Sanders,  for  plaintiff  In  error,  i. 
M.  Stubbs  and  P.  L.  Wade,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  acconnt  of  slckneaa. 


aiE  Ga.  926) 

ELLIOTT  et  aL  T.  BANKS. 
(Supreme  Court  of  Georgia.     July  19,  1902.) 

APPBAL  —  HARMLESS    BRROR  — NBW  TRIAI<  — 

WITNESS— COMPETENCY— PDRCHABB- 

MONET   NOTO-PATMENT. 

1.  Refusing  to  allow  a  witness  to  answer  a 
particular  question,  even  if  erroneous,  ia  not 
cause  for  a  new  trial,  when  it  appears  that 
the  witness  did  testify  to  all  the  facts  within 
her  knowledge  relating  to  the  subject-matter  of 
her  examination.     White  ▼.  Iron  Works  Co., 

38  S.  B.  944,  118  Oa.  577;    Doggett  v.  Bank, 

39  S.  B.  606,  113  Ga.  950. 

2.  Nor  will  a  new  trial  be  granted  for  ex- 
cluding testimony  which,  even  if  relevant,  was 
of  such  slight  probative  value  that  it  was  not 
in  the  least  degree  probable  that  admitting 
tbe  same  would  nave  affected  the  result. 

S.  The  widow  of  an  intestate,  whose  admini*> 
trator  is  the  defendant  to  an  action  for  land, 
brought  April  24,  1900,  by  the  heirs  at  law  of 
another  intestate,  is  not,  though  interested  in 
tbe  result  of  the  suit,  disqualified  from  testify- 
ing as  to  a  transaction  with  respect  to  the  land, 
which  occurred  between  her  deceased  husband 
and  the  plaintiff. 

4.  Though  it  is  the  usual  and  natural  course 
for  the  purchaser  of  land,  on  paying  a  pur- 
dtase-money  note  given  therefor,  to  take  up 
the  note,  and,  if  it  be  tor  tbe  full  balance  dne 


on  such  purchase,  to  also  take  a  deed  to  the 
land,  it  18  not,  in  the  trial  of  an  Issue  as  to 
whether  or  not  the  purchaser  of  the  laud  in 
controversy  had  paid  therefor,  improper  to  re- 
fuse to  charge  the  jury,  in  effect,  that  a  fail' 
nre  on  his  part  to  take  up  the  purchase-money 
note  for  such  balance,  or  to  obtain  a  deed,  rais- 
ed a  presumption  of  law  and  of  fact  tbat  tbe 
land  had  not  been  paid  for.  While  such  failure 
would  be  8  strong  circumstance  tending  to  show 
nonpayment,  it  does  not  go  to  the  extent  of  rais- 
ing sach  a  presumption  as  that  indicated. 

6.  The  evidence  warranted  the  verdict,  and 
the  newly  discovered  evidence  was  not  of  such 
a  character  as  to  require  a  reversal  of  the  Judg- 
ment denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin,  Judge. 

Action  by  R.  D.  Elliott  and  oth«8  against 
James  Banks,  administrator.  Judgment  for 
defendant,  and  plalntlffa  bring  error.  Af- 
firmed. 

Simmons  ft  Pettlgrew,  for  plalntUCs  In  er- 
ror. Am<dd  &  Arnold  and  U  SS.  Bosaer,  for 
defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  Jn  absent  <hi  account  of  aickiMH. 


(U5  Oa.  934) 

DE  LAT  T.  SOUTHERN  BT.  CO. 

(Supreme  Court  of  Georgia.     July  19,  1902.) 

INJURY   TO    BlfPU>Y«-DB7ECnTB    APPU- 
ANCBe-NONSmT. 

1.  Though  there  was  evidence  showing  that 
the  plaintiff  was  Injured  by  reason  of  a  defect 
in  the  implement  furnished  him  with  which  to 
work  by  nis  master,  the  defendant  yet  as  it 
did  not  appear  that  the  latter  either  knew,  or, 
in  the  exercise  of  M^inary  care  and  diligencsL 
ought  to  have  known,  of  such  defect  and  It  did 
appear  from  the  plamtifTs  own  testimony  that 
he  had  equal  means  with  the  master  of  ascer- 
taining the  existence  of  the  defect,  the  judg- 
ment of  nonsuit  was  right  Cir.  Code,  ||  2611, 
2812. 

(Syllabus  by  the  Coatt.) 

Error  from  dty  conrt  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  R.  J.  De  Lay  against  tbe  South- 
ern Railway  Ompany.  Judgment  for  de- 
fendant, and  idalntiff  brings  error.  Af- 
firmed. 

Green  &  McKlnney,  for  plaintiff  In  error. 
Dorsey,  Brewster  &  Howell  and  Sanders  Mc- 
Danlel,  for  defendant  In  error. 

PER  CURIAM.    Judgment  afllrmed. 

LEWIS,  J.,  absent  on  account  of  alclmen. 


(US  Oa.  »?.-\ 
RAST  T.  OERHANIA  LOAN  ft  BANKING 

CO. 
(Supreme  Conrt  of  Georgia.     July  19,  1902.) 

PLEADING— AMENDMENT. 

1.  The  petition,  with  or  without  the  offered 
amendment  set  out  no  cause  of  action  against 
the  defendant  and  the  trial  judge  did  not  err 
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in  refnaing  to  aHow  the  amaidineiit,  or  is  di»> 
miiiainK  the  petition. 
(SyUabna  by  the  Conxt) 

E^-or  from  anperlor  court,  Fnltan  connty; 
J.  H.  Lumpkin,  Jadge. 

Action  by  W.  B.  Bast  against  the  Oer> 
manl«  Loan  ft  Banking  C!ompany.  Judg- 
ment for  defendant,  and  plaintiff  tnrlnga  er- 
ror.    Affirmed. 

JFmak  A.  Arnold,  for  plaintiff  In  error. 
Ooodwln,  Anderson  *  Hallman,  for  defend- 
ant  io  ecior. 

PETB  GUBIAH.    Jndgment  affirmed. 

LSWia^  Jt  abaent  on  account  of  alckneaa. 


ai5  Oa.  »34) 

KcLBNDON  T.  WBSTBBN  *  A.  B.  CO. 

(Bnpreme  Ooort  of  Oeorgla.     Jnly  10,  1902.) 

NONSmr. 

1.  Under  the  evidence  introdoced  by  the  plain- 
tiff, there  was  no  error  in  granting  a  nonaoit. 

(SyUaboa  by  the  Conrt.) 

Brror  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  Ity  Andy  MCLendon  agalnat  the 
Westem  *  Atlantic  aallioad  Company. 
Judgtoent  for  defendant,  and  plaintiff  brlnga 
ttrat.    Affirmed. 

Anderson,  Anderson  Ac  Tliomaa,  for  plaintiff 
In  error.  Fayne  &  Tye^  for  defendant  in 
error. 

PER  CURIAM.    Judgment  aiSrmed. 

LBSWIS,  J.,  absent  on  account  ot  alcfciifaa. 


ai3  Oa.  92») 

BOWB  ▼.  OBNTRAL  OF  OBOBOU.  RT. 

OO. 
(Snpreme  Ooort  of  Georgia.     Joly  19,  1902.) 

aCCIDBNT  AT  CROSSINO— NaaUQINCB- 
DmSCTIMO  TBRDICT. 

L  Aasnming  that  the  negligence  of  the  de- 
fendant "WBB  shown,  there  was  no  error  in 
granting  a  nonsuit,  for  the  evidence  required  a 
finding  that  the  deceased  was  not  exercising 
that  degree  of  care  which  the  law  requires  of 
even  a  yonth  of  bis  years  and  experience,  under 
the  circumstances  existing  at  the  time  of  the 
collision  which  resulted  in  his  death. 
(Syllabus  by  the  Oonrt) 

Error  from  dty  court  of  Atlanta;  H.  IL 
Reld,  Judge. 

Action  by  'Mlley  Rowe  against  the  Central 
of  Georgia  Railway  Company.  Jndgment  for 
defendant,  and  plaintiff  brings  error.  AI- 
flrmed. 

W.  S.  Howard  and  Westmweland  Bros.,  for 
plaintiff  In  error.  Doisey,  Brewster  &  How- 
ell, for  defendant  In  error. 

PBSl  OURLIlU.    Jndgment  affirmed. 

LEWIS,  J,,  absent  on  account  of  slckneaa. 


(USOe.  928) 
BOUSS  T.  MeOLUBB  TBN  OBNT  OO. 
(Snpreme  Court  of  Georgia.     July  19,  1908.) 

APPBAI.-REVIEW. 

1.  There  was  no  error  of  law  of  which  com- 
plaint was  made,  and  the  evidence  was  suffl- 
dent  to  support  the  verdict.  The  trial  judge 
did  not,  therefore,  err  in  overruling  the  motion 
for  a  new  trial. 

(Syllabus  by  the  Onrt) 

EkTor  from  superior  court;  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  the  McClnre  Ten  Cent  Oom- 
pany  and  W.  W.  Rouss,  executor.  From  tlia 
Judgment  the  executor  brings  orror.  AfBro* 
ed. 

B.  W.  Dent,  for  plaintiff  In  error.  Hngk 
M.  Dorsey,  for  defendant  in  error. 

PBR  (CURIAM.    Judgment  affirmed. 

liBWIS,  J.,  absent  on  account  of  stckneM. 

(US  Oa.  S2«) 

OAUDLB  T.  MADDOX  et  aL 
(Snpreme  Court  of  Georgia.     July  19,  1902.) 
KxaaxmoK-CLAni  of  third  pbrb«n— mw 

TRIAU 

1.  Wken,  OB  the  trial  of  an  issue  raised  by  a 
lev^  on  property,  and  the  interpoeitioQ  of  a 
claim  to  the  property  by  a  third  pers<m,  it  was 
made  to  appear  that  the  defendant  in  fi.  fa.  had 
theretofore  traversed  the  return  of  service  on 
the  defendant  made  by  an  officer  la  the  original 
suit,  and  that  a  judgment  had  been  had  sus- 
taining the  traverse,  the  levy  in  the  claim  case 
should  have  been  ^smissed.  When,  however, 
on  a  motion  for  a  new  trial  in  the  claim  case. 
It  was  further  made  to  appear  that  the  verdict 
snstaiuing  the  traverse  hao  been  set  aside,  and 
a  new  trial  granted  in  that  proceeding,  the 
trial  judge  committed  no  error  In  granting  a 
new  iaM  in  the  claim  case. 

(SyllabDs  by  the  Conrt) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Trial  of  right  to  property  levied  on  tmder 
execution  between  Ella  Candle  and  J.  J.  and 
J.  B.  Maddox.  From  an  order  granting  a 
new  trial.  Caudle  brings  error.    Affirmed. 

Tbos.  L.  Bishop,  for  plaintiff  In  error.  W. 
H.  Terrell,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LBWI8,  Jn  absent  on  account  of  sicknew. 


(US  Oa.  950) 
ARCHER  et  aL  V.  ARCHER  et  aL 
(Snpreme  Conrt  of  Georgia.     July  19,  1902.) 
JUDOUBNT— BBS    JUDICATA— PARTIBS. 
L  Where  a  life  tenant  and  the  remaindermen 
file  an  equitable  i>etition  against  a  trustee,  seek- 
ing his  removal,  and  the  judge  refers  the  peti- 
tion to  an  auditor,  and,  before  the  auditor  r«> 
ports,  the  same  parties  file  a  similar  petitioa 
for  the  same  purpose,  and  by  agreement  tKs 
trustee  is  discharged  under  tiie  laat  petition, 
and  subsec^uentiy  the  auditor  files  his  r^xMrt 
recommendmg  the  removal  of  the  trustee,  and 
the  report  is  confirmed  by  the  judge,  and  d*- 
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cre«  had  thereon,  th*  plalnUSs,  having  been 
parties,  and  participating  in  -the  hearing  on  the 
auditor's  report,  resulting  in  a  decree  in  their 
favor,  are  bound  by  that  decree,  and  cannot 
in  the  other  proceeding  attaclc  it  as  having  been 
void,  for  the  reason  that  the  trustee  had  been 
removed  before  the  making  and  confirming  of 
the  auditor's  report. 

2.  If  in  such  a  proceeding  a  mother  repre- 
sents her  minor  children  as  their  next  friend, 
they  become  parties,  and  are  bound  by  the 
decree,  although  no  guardian  «d  litem  w  ap- 
pointed for  them. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Olayton  county; 
John  S.  Candler,  Judge. 

Action  between  Marietta  Archer  and  others 
and  W.  P.  Archer,  trustee,  and  others.  From 
the  Judgment  Marietta  Archer  and  ottaers 
bring  «rror.    Affirmed. 

F.  B.  Oallatniy  and  J.  D.  Brackwell,  for 
plaintiffs  In  error.  W.  M.  Wright  and  W.  V. 
Watterson,  for  defendants  In  nror. 

PEB  OUBIAM.    Judgment  affirmed. 

LEWIS,  J,,  absent  on  account  at  alcknesa. 


(US  Oa.  890) 

SOUTHERN   BT.   CO.  T.  GILMORB. 
(Supreme  Cionrt  of  Georgia.     Jnly  18,  1902.) 
OBJESCnON   TO   BVIDBNCE— KIUJNQ    STOCK. 

1.  Where  the  testimony  of  a  witness  relat- 
ing to  a  particular  matter  is  in  part  material 
and  pertiuent,  though  in  part  IrreleTant,  a  gen- 
eral objection  to  the  whole  of  this  testimony 
is  not  well  taken,  since  the  inadmissible  part 
should  be  distinctly  pointed  out,  and  specific 
objection  thereto  made.  Maynard  v.  Associ- 
ation, 37  8.  E.  741,  112  Oa.  443,  447,  and  cases 
cited;  and  see  Chambers  r.  Wesley,  38  S.  B. 
848,  113  6a.  843. 

2.  The  evidence,  though  conflicting,  was  suf- 
ficient to  support  a  flndiug  that  the  killing  of 
some  of  the  plaintiff's  stock  was  caused  by  the 
negligence  of  the  defendant  company,  and  the 
amount  named  in  the  verdict  was  not  greater 
than  the  proved  value  of  such  stock. 

(Syllabns  by  the  Court.) 

Error  from  superior  court,  Washington 
county;   H.  M.  Holden,  Judge. 

Action  by  Oeorge  Oilmore  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Jos.  B.  &  Bryan  Cumming  and  Evans  ft 
Btbus,  for  plaintiff  in  emw.  RawUngs  & 
Howard  and  T.  W.  Hardwick,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  slcknen. 


(US  Oa.  8E8) 

IVESTBB  T.  CITT  OF  ATLANTA. 
(Supreme  Court  of  Georgia.     July  18,  19Q2.) 

DEFBCT  IN  BTRBET-LIABUilTT  OF  CITT. 

1.  A  municipal  corporation  is  under  no  duty 
to  erect  barriers  or  to  maintain  lights  to  pre- 
vent Injury  to  persons  seeking  to  enter  a  street 
from  private  land  at  a  point  at  which  there  is 
no  traveled  way  either  public  or  private,  and 


at  which  there  is  nothing  to  put  tte  municipali- 
ty oa  notice  that  an  entrance  is  likely  to  bo 
attempted. 

(Syllabns  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  J.  W.  Ivester  against  the  dty 
of  Atlanta.  Judgment  for  defoidant 
Plaintiff  brings  errw.    AflSrmed. 

Spencer  R.  Atkinson,  Jas.  A.  Anderson, 
and  E.  Winn  Bum,  for  plaintiff  in  error. 
Jas.  L.  Mayson  and  Wm.  P.  Hill,  for  de- 
fendant in  error. 

SIMMONS,  a  J.  Suit  was  brought  by 
Ireater  against  the  city  of  Atlanta  for  dam- 
Bgea  on  account  of  personal  Injuries  alleged 
to  hare  been  occasioned  him  by  the  negli- 
gence of  the  municipal  authorities.  Hie  al- 
legations on  which  be  predicated  his  action 
were  In  substance  that  on  a  certain  night 
he  walked  on  Gullatt  street  until  it  inters 
sected  with  Glenwood  avenue,  when  he  dis- 
covered that  beyond  the  intersection  the  road- 
way of  Gullatt  street  was  In  an  unfinished 
condition,  and  that  there  was  no  paved  side- 
walk; that  at  the  point  of  Intersection  there 
was  a  path,  much  used  by  pedeetrlans,  run- 
ning for  a  short  distance  along  the  line  of 
Oullatt  street  and  then  diagonally  across  an 
unlndosed  lot  to  Cherokee  avenue;  that  be- 
ing unacquainted  with  the  locality  and  sup- 
posing the  path  was  the  sidewalk  used  by 
pedestrians  in  passing,  he  stepped  Into  the 
path  and  continued  on  his  way;  that  in  a 
few  moments,  on  account  of  the  darkuptw,  he 
lost  the  pathway,  and  In  endeavoring  to  re- 
gain Gullatt  street  went  in  an  opposite  di- 
rection, and  unintentionally  fell  into  an  ex- 
cavation made  by  the  city  in  grading  Cher- 
okee avenue;  that  at  the  point  where  he 
fell  Cherokee  avenue  had  been  graded  six 
to  nine  feet  below  ,the  level  of  the  lot  frwn 
which  he  fell,  and  there  was  no  light  at  the 
intersection  of  Gullatt  street  and  Glenwood 
avenue,  and  no  light,  barricade,  or  railing 
at  the  point  at  which  he  fell.  He  alleged 
that  the  city  authorities  were  negligent  in  so 
constructing  the  street  and  falling  to  safe- 
guard the  public  against  its  dangers;  in 
leaving  the  ezcavatlDn  unprotected  by  railing 
or  barricade;  in  falling  to  light  the  street 
so  that  persons  approaching  might  see  the 
danger  and  avoid  it;  and  in  not  taking  meas- 
ares  to  warn  the  public  of  such  danger. 
Counsel  for  the  city  demurred  to  the  declara- 
tion on  the  ground  that  it  showed  no  negli- 
gence on  the  part  of  the  city,  and  set  out  no 
cause  of  action  against  the  city.  The  de- 
murrer was  sustained,  and  the  plaintifl  ex- 
cepted. 

Under  the  facts  alleged  in  the  declaration 
there  was  no  error  in  sustaining  the  demur- 
rer. Whilst  a  municipality  is  bound  to  keep 
Its  streets  and  sidewalks  In  such  condition 
as  to  allow  vehicles  and  foot  passengers  to 
pass  over  safely,  there  Is  no  duty  resting  up- 
on It  to  maintain  lights,  erect  railings^  or 
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use  other  precautlona  to  prevent  persona 
from  stepping  off  of  a  private  lot  into  a  grad- 
ed street  at  a  point  at  -vrhicli  it  could  not  be 
reasonably  anticipated  that  any  one  'wtnild 
attempt  to  descend.  Plaintiff  In  error  under- 
took to  follow  a  path  over  an  nnlncloeed  prl- 
Tate  lot.  Tbe  path  had  been  used  by  other 
foot  passengers.  Plaintiff  In  error  lost  bis 
way,  and  In  attempting  to  regain  ttie  street 
which  he  had  left  he  inadvertently  went  In 
the  other  direction,  and  fell  into .  another 
street  at  a  point  at  which  it  does  not  appear 
that  any  other  person  had  ever  entered.  We 
are  unaware  of  the  existence  of  any  law  or 
dedsion  under  which  the  city  could  be  beld 
liable.  Tbe  able  and  distinguished  counsel 
for  the  plaintiff  in  error  relied  upon  the 
cases  of  Bumham  r.  City  of  Boston,  10  Al- 
len, 290,  and  Orme  y.  City  of  Richmond,  79 
Va.  86,  5  Am.  &  Bug.  Corp.  Oas.  605.  Along 
tbe  same  line  is  also  O'Malley  y.  Borough  of 
Pareons  (Pa.)  48  Atl.  884,  71  Am.  St  Rep. 
77&  Tbia  last  case  followed  the  two  first, 
mentioned  ones,  and  the  Orme  Case  follow- 
ed tbe  Bumham  Case,  without,  apparently, 
noticing  that  that  case  was  predicated  upon 
the  peculiar  New  England  statutes  in  regard 
to  streets  and  roads.  In  2  Dill  Mun.  Corp. 
(4th  Ed.)  (  lOOS,  the  fact  that  the  Bumham 
Case  was  founded  upon  a  construction  of  the 
New  England  statutes  Is  stated.  These  stat- 
utes provide  for  the  working  of  the  roads 
and  tor  the  erection  of  barriers  and  railings 
In  certain  places,  and  Impose  upon  townships 
Uabilities  peculiar  to  that  section  of  the 
country,  and  not  common  to  the  other  states 
of  the  Union.  Even,  however,  if  we  admit 
tbe  soundness  of  the  three  cases  above  cit- 
ed, as  applied  to  all  municipalities,  whether 
In  New  England  or  elsewhere,  still  we  think 
the  demurrer  In  the  present  case  was  prop- 
erly sustained.  In  Bumham  v.  City  of  Boo- 
ton  an  excavation  had  been  made  by  a  rail- 
road  company  in  one  of  the  streets  of  tbe 
dty  and  across  a  private  way  which  for  a 
long  time  bad  been  commonly  traveled  by  the 
public.  A  passenger  in  a  carriage,  not  know- 
ing of  the  excavation,  undertook  to  drive 
vtpon  this  private  way,  pursuing  the  regular 
route,  and  for  want  of  barriers  the  horse 
and  carriage  were  precipitated  in  the  cut 
and  the  passenger  was  injured.  The  city 
was  held  liable.  In  tbe  Orme  Case  a  prl- 
yate  way  bad  been  In  use  for  a  long  space 
of  time.  It  led  Into  tbe  intersection  of  two 
streets.  The  city  lowered  the  grade  at  this 
intersection,  and  erected  barriers  at  the  ends 
of  the  streets,  but  failed  to  erect  any  \>fii- 
Tiers  at  the  end  of  the  private  way.  A 
woman  passing  along  the  private  way  at 
night  and  attempting  to  pass  into  the  street 
was  Injured.  The  court  held  the  city  liable. 
In  tbe  O'Malley  Case  a  private  way  had  ex- 
isted tar  a  long  time,  leading  from  certain 
booses  to  tbe  public  street  The  city  graded 
tlie  street  and  made  an  excavation  without 
giving  the  public  notice  or  erecting  barriers 
9t  the  point  where  the  private  way  entered 


the  street  A  physician,  after  attending  a 
patient  at  one  of  the  houses,  attempted,  at 
nigbt  to  enter  the  street  by  tbe  usual  way, 
and  was  Injured.  These  cases  might  have 
been  applicable  to  the  present  one  bad  tbe 
plaintiff  followed  the  path  to  the  point  at 
which  it  entered  Cherokee  avenue,  and  been 
injured  in  attempting  to  enter  the  street  at 
that  point  Plaintiff,  however,  did  not  fall 
at  that  point  but  at  a  point  at  which,  so  fttr 
as  appears,  no  one  had  ever  before  entered 
the  avenue,  and  at  which  the  <Atj  could  not 
reasonably  have  anticipated  that  any  one 
would  ever  attempt  to  enter,  espedally  on  a 
dark  night  Fw  these  reasons  the  cases 
cited  and  relied  upon  do  not  apply.  We 
think  the  city  was  under  no  dul7  to  protect 
tbe  plaintiff  under  the  facta  alleged,  and  that 
there  was  no  error  In  sustaining  the  demur- 
rer to  the  plaintiff's  petition. 

Judgment  affirmed.  All  tbe  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(115  Oa.  »S4> 

OETT  TRANSFER  00.  v.  DRAPER. 

(Supreme  Court  of  Georgia.     July  19,  1902.) 

0AIUUSRS-I.088  OF  BAaOAQB-CONTtNTJANOB 
— BVIDBNCB. 

1.  If  a  transfer  company,  for  a  given  fare 
cliarged  and  paid,  undertakes  to  transport  a 
passenger  and  bis  baggafe,  it  is,  in  a  con- 
test over  the  company^i  liability  for  the  loss 
of  the  baggage,  immatwfal  whether  or  not  it 
was  the  general  custom  of  the  company  simply 
to  carry  passengers,  and  not  to  hold  itself  out 
as  offering  to  carry  their  baggage  without  ex- 
tra compensation. 

2.  In  view  of  the  facts  brought  to  light  on 
the  trial  of  this  case,  the  denial  of  t&e  de- 
fendant's motion  to  continue  affords  no  cause 
tor  ordering  a  new  trial. 

8.  There  being  ample  evidence  to  show  tliat 
the  plalntiffB  Sand  baggage,  for  the  loss  of 
which  the  action  was  brought  bad  been  by 
him  intrusted  to  the  exclusive  custody  and  con- 
trol of  the  defendant  which  was  an  incor- 
porated city  transfer  company,  engaged  in  the 
transportation  for  hire  of  passengers  and  their 
baggage,  and  the  evidence  demandiag  a  finding 
that'  he  was  not  guilty  of  any  negligence,  and 
that  the  defendant  company  did  not  exercise 
ordinary  diligence  in  taking  care  of  his  bag- 
gage, a  charge  to  the  effect  that  the  liabili^ 
of  the  defendant  was  that  of  an  insurer,  even 
if  inapplicable  (aa  to  which  no  ruling  is  now 
made),  was  not  harmful  to  the  company. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  R.  D.  Draper  against  the  City 
Transfw  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Boykin  Wright  and  Geo.  T.  Jackson,  for 
plaintiff  In  error.  Wm.  H.  Barrett,  for  de- 
fendant in  error. 

PBR  OUBIAM.    Judgment  affirmed. 

LEWIS,  J^  absent  on  account  of  sickness, 
ft  Sm  Carlen,  voL*.  Cent.  Dig.  {{  l£U,  IM*. 


Digitized  by 


v^oogle 


228 


42  SOUTHBASTEBM  RBPORTESB. 


(Ga. 


(US  Oa.  851) 

CLEMENTS   T.    McCORMIOK   HARVEST- 
ING MACH.  CO. 
(Supreme  Court  of  Georgia.     July  18,   1902w) 
CXRTIOaARI— DISMISSALr-ASSIONMBINTS    Of 
ERROR. 

1.  It  ia  erroneous  to  overrule  a  motion  to 
dismiss  a  certiorari  when  it  appears  tliat  the 
petition  for  the  writ  contains  no  assignment  of 
error  to  either  the  judgment  wliich,  is  sought 
to  be  set  aside  or  to  any  rulings  made  in  the 
trial  court 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Montgomery 
county;  D.  M.  Roberts,  Judge. 

Action  by  the  McCormlck  Harvesting  Ifa- 
cbine  Company  against  T.  M.  Clements. 
Judgment  for  plaintiff.  On  levy  of  execu- 
tion, J.  K.  Clements  filed  a  claim.  Verdict 
for  claimant,  and  plaintiff  brought  certiorarL 
On  refusal  to  dismiss,  claimant  brings  error. 
Beversed. 

Geo.  Bright  for  plaintiff  in  error.  J.  H. 
Mobley,  for  defendant  In  error. 

UTTLEl,  J.  The  plaintiff  In  error  filed  a 
claim  to  the  levy  of  an  execution  Issued  from 
a  Justice's  court  In  favor  of  the  defendant 
In  error  against  T.  M.  Clementa.  The  magto- 
trate  rendered  Judgment  in  favor  of  the 
claimant,  the  plaintiff  appealed  to  a  Jury  In 
the  Justice's  court,  and  a  verdict  In  favw  of 
the  claimant  was  returned.  The  plaintiff 
then  sued  out  a  writ  of  certiorari.  When  the 
certiorari  case  was  called  in  the  superior 
court  the  defendant  moved  to  dismiss  the  pe- 
tition, "because  there  was  no  assignment  of 
error  therein,  no  complaint  made  therein  of 
the  verdict  of  the  Jury,  and  no  error  alleged 
therein  to  have  been  committed  by  the  court 
or  Jury  in  the  trial  In  the  Justice's  court" 
This  motion  was  overruled,  and  the  cour^ 
on  consideration  of  the  petition  and  the  an> 
swor  of  the  magistrate,  sustained  the  cer> 
tiorarl,  and  remanded  the  case  for  another 
triaL  To  the  overruling  of  his  motion  to  dis- 
miss, and  to  the  Judgment  sustaining  the 
certiorari,  the  plaintiff  in  error  excepted. 

In  the  view  we  take  of  this  case,  it  \a  only 
necessary  to  consider  that  assignment  of  «e- 
ror  which  complains  of  the  refusal  of  th« 
court  below  to  dismiss  the  certiorarL  The 
onlj  langruage  in  the  petition,  in  the  nature 
(rf  a  complaint  of  the  proceedings  In  the 
Justice's  court.  Is  in  the  following  words: 
"Wherefore  your  petitioner,  being  dlssatis- 
fled,  sets  forth  and  complains  of  the  follow- 
ing errors:  (1)  That  the  will  In  its  recital 
states  that  If  J.  F.  Clements  cannot  act  as 
executor;  that  Jas.  R.  Clements  shall  act, 
and  not  T.  M.  Clements.  (2)  That  an  exec- 
utor cannot  transfer  his  trust  to  an  agent  so 
as  to  defraud  creditors.  (3)  That  T.  M. 
Clements,  having  bought  the  mule  in  bis  own 
name,  having  given  his  own  individual  note 
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for  same,  and  he  being  of  age,  and  of  sound 
mind  and  discretion,  could  not  later  set  forth 
the  fact  that  he  was  acting  as  agent  for  the 
executor,  there  being  no  written  evidence  oC 
agency,  nor  sale  of  said  property  to  principal, 
no  receipts  of  bill  sale  having  been  taken 
whereby  the  executor  could  show  the  trans- 
action of  his  trust"  WbUe  It  Is  evident  that 
the  plaintiff  in  certiorari  was  here  attempt- 
ing to  set  forth  In  his  petition  certain  legal 
propositions  which  he  believed  to  be  applica- 
ble to  tils  case.  It  is  equally  certain  that  the 
langruage  quoted  is  in  no  sense  a  compliance 
with  the  requirement  of  Civ.  C6de,  i  4637, 
that  in  petitions  for  certiorari  the  errors  com- 
plained of  shall  be  "plainly  and  distinctly  set 
forth."  Indeed,  the  petition  does  not  specify 
any  ruling  of  the  magistrate  as  being  err». 
neouB,  and  does  not  complain  of  anything 
that  took  place  upon  the  trial  before  that  offi- 
cer. "The  plaintiff  In  certiorari  must  allege 
error  so  distinctly  that  a  reviewing  court 
may  understand  the  ground  of  error  relied 
on."  Hayden  v.  State,  69  Oa.  731  (2).  See, 
also,  Fleming  v.  State,  67  Ga.  767.  The  peti- 
tion for  certiorari  In  the  present  case  contalnr 
ed  no  assignment  of  error  of  any  character, 
and  the  court  below  should  have  sustained 
the  motion  to  dismiss. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J^  absent  on  acooimt 
of  slcknesa. 


(US  Ga.  S23) 
HERRINOTON  T.  FLANDERS,  Sheriff. 
(Supreme  Court  of  Georgia.    July  17,  1902.) 

ORIMINAIi  LAW-CX)NVICmON-C08T8. 

1.  Under  section  1079  of  the  Penal  CodN  It 
Is  manifestiy  unlawful  to  charge  the  accused 
in  a  criminal  case,  upon  his  conviction,  with 
"the  costs  of  any  witness  ot  the  state,  unless 
such  witness  was  subpoenaed,  sworn,  and  ex* 
amined  on  the  trial."  The  prohibition  In  that 
section  against  charging  the  accused,  except  as 
therein  indicated,  with  the  costs  of  "more  than 
two  witnesses  to  the  same  point"  relates,  ot 
course,  only  to  witnesses  who  have  actoally 
been  "subpoenaed,  sworn,  and  examined." 

2.  Under  the  law  above  announced,  the  ■■- 
perior  court  «red  In  not  sustaining  the  ea^ 
tiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Ehnanuei  coom- 
tj;  B.  D.  Evans,  Judge. 

Action  between  O.  F.  Flanders,  sheriff,  and 
Rowan  Hwring^ton.  From  the  judgment 
Herrington  brought  certiorari,  and  from  an 
order  dismissing  the  writ  he  brings  error. 
Reversed. 

A.  Herrington  and  S.  H.  Saffold,  ft>r  plat»- 

tiff  in  error. 

PER  CURIAM.    Judgment  revised. 
LEWIS,  J.,  absent  mi  account  of  slctaif. 


f  L  See  Costs,  vaL  11,  Ceat  Dig.  |  UHL 
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PRTOB  T.  BBADT. 


(Snpretm  Court  of  Georgia.     Jnly  18,  1902.) 

FLBADINO— OBNERAli    DEMURRBR. 

1,  When  the  petition  in  an  action  of  trover 
•mbraces  three  paragraphs,  each  of  irhich  ia,  in 
•abstance,  a  separate  count,  for  the  recovery 
•f  personalty  therein  described,  and  two  of 
these  counts  are  bad,  and  one  good  in  law,  a 
general  demurrer  relating  t»  the  entire  peti- 
tion affords  no  ground  for  striking  either  on* 
of  the  defective  counts.  These  can  be  reached 
only  by  an  appropriate  special  demurrer,  di- 
rectly Bttackiug  such  coonta,  and  poiating  oat 
their  defects.    ■ 

(Syllabus  by  the  Court) 

Error  from  dtj  court  of  Amwlciis;  01  B. 
CMsp,  Jndge. 

Action  by  R.  S.  Fryor  against  B.  B.  Brady. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Lane  tc  Maynard,  for  plaintiff  in  error.  H. 
B.  Simmons,  J.  H.  Lumpkin,  and  J.  A.  Hlx- 
on,  for  defendant  in  error. 

lilTTLE,  J.  Prior  instituted  an  actl<m  of 
trover  against  Brady  in  the  city  court  of 
Amerlcua.  He  alleged  In  bis  petition  that 
during  the  year  1900  Brady  rented  from  him 
certain  land  situated  in  Lee  county;  that  in 
September  of  that  year,  Brady  having  failed 
to  pay  the  stipulated  rent,  petitioner  sued 
out  a  distress  warrant  and  had  same  levied 
for  the  purpose  of  recovering  such  rent;  that 
afterwards,  In  October  of  that  year,  petition- 
er and  Brady  came  to  an  agreement  under 
which  the  distrees  warrant  was  settied. 
Among  other  things,  it  was  stipulated  that 
Brady  should  turn  over  and  deliver  to  peti- 
tioner all  of  the  crops  which  had  be«i  grown 
on  the  land  during  the  year  1900;  that  the 
same  should  be  gathered,  harvested,  and  sold 
by  petitioner,  and  the  proceeds  applied  to 
the  liquidation  of  the  amount  which  Brady 
was  due  petitioner;  and.  In  the  event  sucb 
proceeds  were  greater  in  amount  than  was 
■ufiBdent  to  pay  off  sucb  Indebtedness,  that 
the  balance  should  be  turned  over  to  Brady. 
Acting  under  this  agreement,  petitioner  em- 
ployed Brady  for  stipulated  wages  to  assist 
him  In  gathering  the  crop.  It  is  alleged  tbaf 
under  tbls  agreement  title  to  the  crops  so 
made  was  vested  In  petitioner  for  the  purpose 
Indicated.  It  Is  further  alleged  that  petitioner 
paid  defendant  the  amount  agreed  on  for  his 
services  In  aiding  to  harvest  the  crop,  but  that, 
contrary  to  the  agreement,  Brady  secretiy 
and  fraudulentiy  carried  away  from  said 
place,  and  from  the  possession  of  petitioner, 
and  without  his  knowledge  or  consent,  two 
bales  of  cotton,  which  were  grown  In,  1900  on 
said  land,  which  in  the  petition  are  described 
by  d^lnlte  marks,  and  alleged  to  have  been  of 
the  value  of  ^OO,  and  wortb  $1  per  month  as 
hire.  It  Is  further  alleged  that  demand  for 
tbls  cotton  was  duly  made  and  refused.  In 
another  paragraph  It  was  alleged  that  In  Oc- 
tober. 1900,  petitioner  gave  to  the  defendant 
three  920  bills  of  United  States  money,  for 


tbe  purpose  at  nstng  $ZS  of  tbe  same  to 
pay  the  expenses  of  harvesting  the  crop  of 
petitioner's  place,  and  the  remaining  $35  was 
to  be  paid  to  one  Hancock  for  ginning  cot- 
ton and  paying  off  hands  for  picking  tbe 
.cotton.  Petitioner  alleged  that  Brady  cour 
verted  the  money  to  bis  own  use,  and  did  not 
pay  the  sum  of  $85  to  Hancock.  It  Is  also 
alleged  that  when  Brady  entered  on  the  land 
under  his  contract  of  rent  petitioner  furnish- 
ed liim  a  large  quantity  of  cotton  seed,  to  be 
used  by  Brady  in  planting  his  crop,  as'  a  ter- 
tUlser  for  the  same;  that  Brady  agreed  to 
return  to  petitioner  at  the  end  of  the  year 
tbe  same  number  of  bushels  of  cotton  seed 
that  petitioner  had  furnished  him,  but  he  se- 
cretiy and  fraudulentiy  converted  the  cotton 
seed  to  his  own  use,  by  sale  or  otherwise, 
to  tbe  Injury  of  petitioner;  and  that  Brady 
did  not  return  to  petitioner  at  the  end  of  the 
year  the  number  of  bushels  of  cotton  seed 
which  he  had  been  furnished.  The  defend- 
ant demurred  to  the  petition  on  several 
grounds:  First,  because  no  cause  of  action 
was  set  out;  second,  because  under  the  peti- 
tion the  action  of  trover  was  not  a  propor 
remedy;  third,  because,  if  liable  at  all,  the 
defendaJut  was  only  so  in  an  action  of  debt; 
fourth,  because  there  was  no  sufficient  alle- 
gation that  the  titie  to  the  property  was  in 
the  plaintiff  at  the  time  of  tbe  institution  of 
the  suit,  nor  that  the  same  had  been  convert- 
ed by  the  defendant;  fifth,  because  there  la 
no  identification  of  the  i)roperty  sought  to  be 
recovered  In  paragraph  8  of  the  petition,  and 
that  the  allegations  made  therein  showed 
that  the  plaintiff  was  seeking  to  recover  in  an 
action  of  trover  for  a  simple  Indebtedness 
from  defendant  to  plaintiff.  The  petition 
was  amended  in  certain  respects  not  here  nec- 
essary to  be  set  out  The  trial  Judge  sus- 
tained the  demurrer,  and  dismissed  the  pe- 
tition, and  thereupon  the  plaintiff  excepted. 

This  demurrer,  when  properly  construed, 
must  be  taken  as  a  general  demurrer  to  the 
whole  petition,  and  a  special  demurrer  to 
paragraph  8.  An  examination  of  the  petition 
shows  that  the  part  of  the  petition  which  re- 
lates to  the  two  bales  of  cotton  was  good.  In 
substance,  as  an  action  of  trover  to  recover 
the  cotton.  In  such  an  action  it  was  only 
Incumbent  on  petitioner  to  prove  bis  titie, 
the  value  of  the  property.  Its  conversion  by 
the  defendant,  and  the  demand  and  refusal 
before  the  institution  of  tue  suit  In  refer- 
ence to  titie,  the  petitioner  set  out  the  terms 
of  an  agreement  which  vested  In  bim  title  of 
tbe  cotton  for  which  lie  sued.  It  ia  true 
tbat  under  the  allegations  the  proceeds  were 
to  be  devoted  by  the  petitioner  to  a  particu- 
lar purpose,  but  in  order  to  accomplish  that 
purpose  titie  to  the  cotton  was  vested.  Tbe 
conversion  is  dlstincUy  alleged,  as  Is  also  the 
demand  and  refusal  to  deliver.  So  far,  then, 
as  tbe  petition  seeks  to  recover  the  two 
bales  of  cotton.  It  was  good,  and  was  not 
subject  to  be  dismissed  on  any  of  the  grounds 
of   tbe   demurrer.     There   being   <me    good 
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eoant  In  the  petltloo,  a  general  demoiter 
to  It  as  a  whole  should  have  bean  oTemiled. 
The  seventh  paragraph  seeks  to  record 
"three  $20  bills  of  United  States  money." 
nie  allegations  In  reference  to  the  conversion 
are  that  Brady  was  to  use  $25  "of  said  sum" 
to  pay  the  expenses  of  harvesting  the  crop, 
and  the  remaining  $35  was  by  said  Brady  to 
be  paid  to  one  Hancock  for  ginning,  "and 
lald  money  was  so  intrusted  to  said  Brady 
(or  the  purpose  of  paying  oti  hands  for  pick- 
ing cotton,"  and  that  Brady  "did  fraudulent- 
ly and  wrongfully  convert  said  money  to  bis 
own  use,"  and  did  not  pay  the  sum  of  ^35  to 
Hancock,  but  as  to  the  $25  "petitioner  is  not 
advised  whether  the  said  money  was  used 
as  directed  or  not"  Under  these  allegations, 
the  plaintiff  was  not  entitled  to  recover  these 
three  particular  $20  bills.  The  count  is  en- 
tirely defective^  liaa  no  place  in  an  action  of 
trover,  and  under  no  circumstances  could  be 
anything  except  a  demand  against  Brady  In 
an  action  for  money  had  and  received  to  the 
extent  of  $35.  The  demurrer,  being  general, 
could  not  reach  the  defects  in  this  para- 
graph. Had  the  defendant  desired  to  have 
it  stricken,  be  should  have  filed  a  special  de- 
murrer pointing  out  Its  defects,  but  It  was 
erroneous  to  dismiss  this  count  of  the  peti- 
tion on  a  general  demurrer.  Paragraph  8  Is 
also  defective,  and  the  allegations  made  In 
relation  to  the  cotton  seed  amount  to  no 
more  than  that  Brady  was  indebted  to  peti- 
tioner in  the  sum  of  $120,  being  the  value  of 
600  bushels  of  cotton  seed.  There  was,  how- 
ever, a  special  demurrer  to  this  count  on  the 
ground  that  there  was  no  identification  of 
the  property  sought  to  be  recovered,  and  that 
the  allegations  show  that  the  plaintiff  is  seek- 
ing to  recover  in  an  action  of  trover  for  a 
simple  indebtedness  to  plaintiff  by  defend- 
ant This  was  a  good  demurrer  to  that  par- 
agraph, and  it  was  properly  stricken  by  the 
trial  Judge.  Inasmuch,  however,  as  the  first 
count  in  the  petition  in  relation  to  the  cotton 
was  good,  and  thoe  was  no  special  demurrer 
to  the  seventh  paragraph  in  relation  to  the 
three  $20  bills,  the  court  erred  in  sustaining 
the  general  demurrer  and  dismissing  the  peti- 
tion as  a  whole. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


<1U  Oft.  831) 

PONDBB  T.  STATE. 
(Supreme  Gonrt  of  Georgia.     July  18;  1902.) 

DIBORDBBLT  HOCSB-EVIDBNCB-NBW  TRIALw 

1.  The  evidence  warranted  the  verdict  and 
none  of  the  grounds  of  the  motion  for  a  new 
trial  which  were  argued  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error  contain  any  snffl- 
cient  reason  tor  reversing  the  Judgment  of  the 
trial  Judge  refusing  to  grant  a  new  trial. 

(Syllabna  by  the  Court) 

Error  from  city  conrt  of  Brunswick;  J.  O. 
Sparks,  Judge, 


George  Ponder  was  convicted  of  keeping  a 
disorderly  house,  and  brings  error.    Affirmed. 

Ira  m  Smith  and  Grovatt  &  Whitfield,  for 
plaintiff  in  error.    J.  T.  Colson,  for  the  States 

COBB,  J.  l%e  plaintiff  in  error  was  con- 
victed of  the  offense  of  keeping  and  main- 
taining a  lewd  house.  He  excepted  to  the 
Judgment  of  the  trial  court  refusing  to  grant 
him  a  new  trial.  The  defense  of  the  accused 
was  that  he  was  merely  the  servant  employ- 
ed at  a  stipulated  salary,  of  the  person  who 
maintained  and  kept  the  house 'mentioned  la 
the  indictment  There  was  evidence,  howev- 
er, warranting  a  finding  that  he  was  Jointly 
Interested  with  bis  alleged  employer  in  the 
business  being  carried  on  in  the  house. 
There  was  evidence  that  the  accused  lived  in 
the  house,  collected  the  rent  from  the  in- 
mates, and  exercised  acts  of  ownerahip  in 
and  about  the  building.  All  these  things 
might,  however,  be  consistent  with  the  the- 
ory of  the  accused;  but  there  was  direct  evi- 
dence that  the  accused  had,  previously  to 
the  trial,  stated  that  he  was  in  copartnership 
with  the  other  person  above  referred  to,  and 
that  on  one  occasion  he  stated  to  one  of  the 
inmates  that  he  had  as  much  right  to  put 
her  out  of  the  building  as  Williams,  the  other 
person  Interested  in  the  business.  In  view 
of  all  this  testimony,  it  cannot  be  said  that 
the  verdict  was  wholly  unsupported  by  evi- 
dence. 

The  motion  for  a  new  trial  contains  sev- 
eral grounds.  Some  of  them  were  not  argued 
in  the  brief  of  counsel  for  the  plaintiff  In  er- 
ror. Those  argued  do  not  present  any  suffi- 
cient reasons  for  ordering  a  new  trial.  One 
at  these  grounds  complains  that  the  court 
erred  in  admitting  in  evidence  a  contract  for 
the  sale  of  a  certain  piano,  dated  June  17, 
1901,  and  signed  by  O.  Williams,  by  "his  z 
mark,"  and  by  George  Ponder,  the  accused. 
The  contents  of  the  contract  are  not  set  out 
either  literally  or  in  substance,  nor  is  a  copy 
attached  to  the  motion.  It  is  therefore  Im- 
possible to  tell  from  the  motion  whether  the 
objection  to  the  admission  of  the  contract 
that  it  was  Irrelevant  to  the  issue  on  trial, 
was  well  taken  or  not  Under  a  well-settled 
rule  of  practice,  this  ground  of  the  motion 
presents  no  sufficient  assignment  of  error. 

Complaint  is  made  in  several  grounds  of 
the  motion  that  the  court  tailed  to  instruct 
the  Jury  on  the  law  of  circumstantial  evi- 
dence. The  Judge  in  tils  charge  to  the  Jni7 
stated  that  they  might  convict  on  cbrcum- 
stantlal  evidence,  and  then  instructed  them 
that  if  they  believed  certain  facts,  which  af- 
forded evidence  solely  of  a  circumstantia] 
nature,  they  might  convict  The  Judge  might 
very  properly  have  given  the  abstract  rules 
of  law  applicable  to  circumstantial  evidence^ 
but  his  failure  to  do  so  in  this  case  will  not 
In  the  absence  of  a  pertinent  written  request 
so  to  do,  afford  any  cause  for  a  new  triaL 
There  was  no  error,  for  the  reasons  assigned, 
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111  any  of  th«  extracts  from  tbe  charge  to 
which  exceptlonB  were  taken. 

Judgment  affirmed.  All  the  juaticeB  coo- 
cnrrlng,  except  LuwiS,  J.,  absent  on  ae- 
ooont  of  sickness. 


(US  Qa.  SM) 

DAVISON  T.  McWHORTBB. 
(Supreme  Court  of  Georgia.  July  18,  1902.) 
▲OnON  ON  C(»rnULClV-BVIDB»(CB. 
1.  As  the  onl7  evidence  tending  to  establish 
the  amount  of  the  plaiutifC's  demand  was  a 
writing  upon  which  be  relied  aa  constituting  an 
admission  by  the  defendant  of  liability  for  the 
snm  sued  for,  and  aa  the  latter  met  this  evi- 
dence with  an  explanation  which,  if  true,  com- 
pletely overcame  its  force  aud  effect,  a  finding 
in  his  favor  was  fnlly  warranted. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Oreene  county; 
John  C.  Hart,  Judge. 

Action  by  James  Davison  against  R.  L. 
McWhorter.  Judgment  for  defendant  before 
a  Justice,  and  plaintiff  brought  n^iorarL 
From  an  order  overmling  tbe  petition,  plain- 
tiff brings  error.    Affirmed. 

Jas.  Davison,  for  plaintiff  in  error.  Hamil- 
ton McWhorter,  for  defendant  in  error. 

LUMPKIN,  P.  J.  A  suit  for  $19  was  In- 
etitated  in  a  Justice's  court  by  Davison 
against  McWhorter,  the  action  being  based 
on  a  cckntract  signed  by  the  latter,  of  which 
tbe  fpUowbig  is  a  copy:  "Greensboro,  Ga., 
Sept  28,  1897.  I  hereby  promise  to  pay  Jas. 
Davison  or  bearer  the  sum  that  shall  be- 
come due  Gilbert  Champion  for  labor  perlJorm- 
ed  for  me  to  the  amount  of  $25.00,  said  sum 
being  due  said  Jas.  Davison  by  said  Cham- 
pion for  services  in  the  cases  of  the  State  y. 
Gilbert  Champion,  charged  with  'escape*  and 
■with  'aiding  to  escape.'  This  promise  is  lim- 
ited to  the  amount  of  my  Indebtedness  to  Gil- 
bert Champion."  On  a  trial  before  a  Jury  In 
the  magistrate's  court,  tbe  plaintiff  intro- 
duced In  evidence  the  contract  sued  on,  and 
also  a  "written  statement  admitted  by  de- 
fendant to  have  been  given  Gilbert  Cham- 
pion," wlilch  purported  to  show  how  accounts 
stood  between  them.  In  this  statement 
Champion  was  charged  with  $35.67,  and  cred- 
ited with  $26.66,  as  his  "wages  to  April  10, 
'98."  Upon  this  evidence  the  plaintiff  rested 
his  case.  The  defendant,  as  a  witness  In  bis 
own  bebalf,  testified,  In  substance,  as  fol- 
lows: The  understanding  was  that  he  was 
to  take  Champion  "and  work  him,  and  try  to 
help  Mr.  Davison  get  his  money."  Cham- 
pion worked  for  McWhorter  from  September 
to  the  end  of  the  year  1897,  at  $5  per  month, 
and  at  Christmas  he  owed  Champion  $6  "on 
settlement,"  which  amount  was  paid  to  Davi- 
son. On  AprU  10,  1808,  Champion  "quit 
wotk."  The  item  of  $26.66  with  which  he 
was  credited  in  the  above-mentioned  state- 
ment of  account,  represented  "his  wages 
troiia  January  1st  to  April  10th,"  1898.  He 
42  S.E.— 15 


"lost  a  great  deal  of  Ume,  which  to  cbarged 
in  the  account  against  him,  as  shown  in  the 
statement  given  him.  Sometimes  be  lost  aF 
many  as  12  days  at  once,  wtilch  la  charged 
to  him  fai  the  account  at  the  rate  of  40  cents 
per  day.  The  balance  of  his  account  Is  for 
supplies  furnished  aud  medical  bills  paid  for 
him  while  he  was  sick.  His  wages  did  not 
amount  to  as  much  as  the  account  he  made 
while  working  for"  the  defendant,  and  for 
this  reason  the  latter  declined  to  pay  the 
plaintiff's  demand.  This  testimony  on  the 
part  of  the  defendant  was  corroborated  by  a 
witness  sworn  in  bto  behalf,  who  testified 
"that,  as  superintendent  for  MaJ.  McWhorter, 
he  was  familiar  with  his  business'  at  the  time 
Gilbert  Champion  was  there,  and  that  said 
Champion  lost  a  great  deal  of  time  from  sick- 
ness and  otborwlse,— as  much  as  twelve  days 
at  a  time,— which  was  charged  to  Champion 
at  the  rate  of '40  cents  per  day."  The  plain- 
tiff then  offered  himself  as  a  witness,  and 
testified  In  rebuttal  as  follows:  "MaJ.  Mc- 
Whorter took  Gilbert  Champion,  whom  I  had 
defended  in  two  cases,  to  work  him  and  pay 
me  my  fee.  If  the  negro  bad  left  before  he 
worked  any,  I  did  not  expect  MaJ.  McWhorter 
to  pay  me  anything;  but  our  contract  was 
that  MaJ.  McWhorter  was  to  pay  me  what- 
ever amount  the  negro's  wages  came  to,  and 
this  is  what  was  Intended  to  be  expressed  In 
the  contract  sued  on.  I  was  entitled  to  tbe 
negro's  services,  and,  if  I  had  understood  that 
MaJ.  McWhorter  should  make  these  advances 
to  Gilbert  Champion  without  consulting  me, 
I  never  would  have  put  Cihampion  to  work 
with  him.  MaJ.  McWhorter  made  these  ad- 
vances to  the  negro  without  my  knowledge  or 
sanction."  The  trial  In  the  Justice's  court 
resulted  In  a  finding  In  favor  of  the  defend- 
ant, and  Davison  presented  to  the  superior 
court  a  petition  for  certiorari.  In  which  he 
complained  that  the  verdict  was  contrary  to 
law  and  the  evidence,  "because,  under  the 
undisputed  evidence,  defendant  became  in- 
debted to  Gilbert  Champion  during  the  time 
specified  by  the  contract  sued  on  for  even 
more  than  $25,  and  this  made  the  defendant 
liable  to  plaintiff  regardless  of  whether  or 
not  Gilbert  Champion  was  Indebted  to  de- 
fendant at  the  same  time,  said  contract  not 
specifying  or  referring  to  any  net  balance 
which  might  be  due  Gilbert  Champion  on  set- 
tlement between  defendant  and  said  Cham- 
pion." The  petition  for  certiorari  was  over- 
ruled, and  Davison  excepted. 

Giving  to  the  contract  sued  on  the  con- 
struction which  he  places  upon  It,  we  are 
satisfied  he  made  out  a  prima  facie  case  by 
Introducing  In  evidence  this  contract  and  the 
statement  of  account  which  the  defendant 
admitted  he  had  made  out  and  given  to 
Champion.  This  is  so  for  the  reason  that 
this  statement  purported  to  be  an  admission 
on  the  part  of  McWhorter  that  the  wages 
earned  by  Champion  up  to  April  10,  189S, 
amounted  to  $26.66.  But  this  seeming  admis- 
sion against  Interest  was  open  to  explanation 
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t>7  McWtaorter,  and  he  Bnccessfullx  overcame 
It  by  his  testimony  to  the  effect  that  he  had 
credited  Champion  with  the  full  amount  of 
wages  he  would  have  earned  had  he  worked 
contlnnoosly  from  Jannary  1,  1898,  to  April 
10th  of  that  year,  and  that  in  the  account 
rendered  against  him,  amounting  to  -  $35.67, 
he  had  been  charged,  at  the  rate  of  40  cents 
per  day,  with  the  time  he  had  lost  on  account 
of  sickness,  etc.  McWhorter  did  not,  It  Is 
tme,  undertake  to  say  how  much  time  Cham- 
pion had  lost,  or  when  he  was  absent  from 
work,  or  upon  what  basis  the  settlement  be- 
tween them  at  Christmas,  1897,  was  had. 
On  the  contrary,  all  that  McWhorter  endeav- 
ored by  bta  testimony  to  show  was  that  in 
point  of  fact  the  item  of  $26.66  with  whldi 
Champion  was  credited  In  the  statement  of 
account  furnished  him  did  not  correctly  rep- 
resent the  amount  of  money  actually  earned 
ty  him  as  wages  up  to  April  10,  1898.  This 
was  all  it  was  necessary  for  McWhorter  to 
establish  In  order  to  destroy  the  evidentiary 
<alue  of  the  writing  upon  which  the  plaintiff 
relied  as  constituting  an  admission  that  on 
the  date  last  mentioned  the  former  owed  to 
Champion,  for  work  performed  by  him,  the 
sam  of  $26.66.  Without  the  aid  of  such  an 
admission,  no  case  was  made  out  which  en- 
titled the  plaintiff  to  recover  any  specified 
amount;  for  he  made  no  attempt  to  prove 
for  what  length  of  time  Champion  actually 
worked  or  what  compensation  he  was  to  re- 
ceive for  his  services.  The  Jury,  as  they  had 
a  right  to  do,  accepted  as  true  the  explana- 
tion offered  by  McWhorter  as  to  how  he 
came  to  credit  Champion  with  an  amount 
which  he  had  not  actually  earned  as  wages. 
The  defendant's  testimony  fully  warranted  a 
finding  that  Champion  had  earned  a  much 
larger  sum  than  $6,  the  amount  paid  over  to 
Davison,  but  there  was  no  evidence  before 
the  Jury  as  to  this  matt»  which  would  have 
authorized  them  to  return  a  verdict  In  his 
favor  for  any  definite  sum.  He  simply  failed 
to  show,  otherwise  than  by  the  paper  relied 
on  by  him  as  an  admission,  but  which  the 
Jury  declined  to  regard  as  such,  that  Mc- 
Whorter owed  him  the  amount  for  which  he 
brought  suit,  or  any  other  specific  amount 
The  burden  was  on  him  to  prove  his  alleged 
claim.  He  might  have  succeeded  In  doing  so 
by  a  proper  cross-examination  of  McWhorter 
while  be  was  on  the  stand  as  a  witness.  No 
attempt  to  have  him  state  explicitly  how 
much  Champion  actually  earned  as  wages  ap- 
pears to  have  been  made,  however,  nor  was 
the  latter  Introduced  as  a  witness,  or  any 
testimony  offered  for  the  purpose  of  estab- 
lishing the  real  truth  In  regard  to  this  very 
Important  matter.  This  being  so,  Davison  Is 
clearly  not  In  a  position  where  he  can  Justly 
complain,  either  that  the  Jury  In  the  magis- 
trate's court  did  not  return  a  verdict  In  his 
favor,  or  that  the  Judge  of  the  superior  court 
differed  with  him  In  opinion  as  to  tlie  merits 
of  his  i>etltlon  for  certiorarL 


Judgment  affirmed.  AH  the  Justices  oob- 
cnrring,  except  LEWIS,  J.,  absent  on  acooost 
of  sickness. 


(116  Ga.  goti 
OOLLIBR  V.  STATE. 

(Supreme  Court  of  Georgia.     July  17,  1902.) 

CRIIIINAL  LAW— lUFARTIAI.  TRIALr-DKHON- 
STRATION  IN  COURT  BOOM. 

1.  The  plaintiff  in  error  did  not  have  a  fair 
and  impartial  trial  in  the  manner  contemplated 
by  law,  which  la  guarantied  to  him  by  the  con- 
stitution of  this  state;  and,  whether  the  ver- 
dict was  or  was  not  supported  by  the  evidence 
it  must  for  ttiis  reason  be  set  aside.  The  trial 
judge  erred  tn  overruling  the  motion  for  a  new 
trial. 

(Syllahns  by  the  Court) 

Error  from  superior  comt,  Whltfidd  coun- 
ty;  A.  W.  Flte,  Judge. 

Bill  Collier  was  convicted  of  crlme^  and 
brings  error.    Reversed. 

See  41  S.  EL  261. 

W.  C.  Martin  and  W.  M.  Jones,  for  plain- 
tiff in  error.  Sam.  P.  Maddox,  Sol.  Gen., 
and   Boykin    Wright;    Atty.    Gen.,    for   the 

State. 


LITTLE,  J.  Collier,  tlie  plaintiff  in  erroi^ 
was  indicted,  at  a  special  term  of  Whitfield 
superior  court  for  the  offense  of  rape,  and 
was  tried  and  convicted  at  the  same  term. 
He  made  a  motion  for  a  new  trial,  whlck 
was  overruled,  and  he  excepted. 

This  motion  contains  a  number  of  grounds. 
These,  it  is  not  necessary  that  we  should 
consider  and  pass  on  seriatim,  for  the  reason 
that  we  have  arrived  at  the  conclusion  that 
for  the  reasons  hereafter  given,  the  accused 
did  not  have  a  fair  and  impartial  trial  as 
guarantied  to  him  by  the  constitution  and 
laws  of  this  state,  and  that  without  regard 
to  the  evidence  which  was  produced  on  the 
trial,  the  verdict  must  be  set  aside,  and  ■ 
new  trial  granted.  We  therefore  confine 
ourselves  to  a  consideration  of  those  gn^unds 
of  the  motion  which  present  the  reasons  why 
the  trial  which  resulted  In  his  conviction  can- 
not be  sanctioned  by  the  law.  These  are 
two.  One  of  them  specifies  that  during  tlie 
trial,  and  while  the  person  said  to  have  been 
assaulted  was  testifying  In  rebuttal  to  the 
evidence  Introduced  by  the  defendant  slie 
became  very  mnch  excited,  and  began  np- 
braldlng  the  defendant  and  the  husband  ot 
the  witness  took  hold  of  a  chair  In  a  threat- 
ening manner  as  if  to  strike  the  defendant 
with  it  bnt  was  seized  by  an  officer,  and 
forced  to  take  his  seat  At  tills  .point  the 
crowd  in  the  courthouse  became  very  much 
excited,— got  upon  the  seats,— looking  and 
moving  towards  where  the  defendant  was 
sitting.  They  were  commanded  by  the  trial 
Judge  to  be  seated,  and  this  command  was, 
after  a  little  while,  obeyed.  Sul)BequentIy, 
counsel  for  the  accused  moved  the  court  ts 
declare  a  mistrial  on  account  of  this  dem- 
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enstration,  and  error  Ib  assigned  on  the 
Judge's  refusal  bo  to  do.  Another  ground  of 
the  motion  states,  as  a  reason  why  a  new 
trial  should  be  granted,  that,  while  the  Jury 
was  in  its  room  considering  the  case,  a  large 
number  of  men  collected  In  the  courtroom 
and  courthouse  yard,  swearing,  and  using 
threatening  language  towards  the  Jury,  such 
as:  "If  the  Jury  does  not  hang  him,  we 
winr  and  "We  will  give  the  Jury  until  ten 
o'clock  to  convict  him;  and  if  they  don't, 
we  will  take  blm  out  and  hang  him." 

The  first  of  these  grounds  was  allowed, 
and  approved  by  the  presiding  Judge.  As  to 
the  last,  the  Judge  stated  that  he  knew  noth- 
ing of  the  facts  therein  stated,  but  at  the 
bearing  of  the  motion  a  number  of  affidavits, 
on  the  part  of  both  the  state  and  the  ac- 
cused, were  introduced,  and  read  in  evl- 
doice.  Some  of  these  referred  to  the  dem- 
onstration which  occurred  in  tbe  courtroom 
during  the  trial,  and  others  to  the  demonstrar 
tions  which  occurred  In  the  courthouse  build- 
ing, and  in  the  yard  of  the  courthouse,  dur- 
ing the  time  the  Jury  had  the  case  under 
consideration.  It  is  not  necessary  that  the 
contents  of  all  these  affidavits  should  be  set 
forth.  As  to  the  demonstration  which  oo> 
corred  In  the  courtroom  during  the  trial  (as 
to  the  meaning  of  which  the  affiants  differ), 
and  as  explanatory  of  its  nature,  we  hare 
■elected,  and  here  present,  the  substance  of 
two,— one  made  by  Mr.  McCamy,  of  counsel 
for  the  defendant,  the  other  by  Mr.  Maddox, 
the  solicitor  general,  who  had  charge  of  the 
case  for  the  state.  In  the  affidavit  of  the 
lormet  the  following  statement  Is  made: 
"Deponent  was  present  in  court  when  the 
lady  alleged  to  have  been  outraged  was  put 
uiwn  the  stand  In  rebuttal  of  the  testimony 
taitrodnced  by  the  defendant  During  the 
time  she  was  thus  on  the  stand,  she  grew 
rery  much  excited,  denouncing  the  defend- 
ant very  fiercely,  turning  to  him,  saying. 
Ton  know  you  are  guilty.'  At  this  time  a 
large  portion  of  the  audience,  perhaps  200 
in  number,  became  very  much  excited,  and, 
as  It  seemed  to  deponent,  all,  or  nearly  so, 
came  pouring  over  the  benches  In  a  very  ex- 
cited manner,  and.  It  seemed  to  the  depon- 
ent, to  where  the  defendant  was,  and  seemed 
their  Intention  was  to  then  and  there  lynch 
the  defendant  The  Judge  commanded  the 
crowd  to  sit  down,  and  rose  to  his  feet  and 
commanded  the  sheriff  to  keep  order.  But  if 
the  crowd  was  reprimanded  for  their  conduct, 
deponent  does  not  remember.  And  if  the 
judge  said  anything  to  the  Jury  about  the 
demonstration  at  the  time,  or  any  other  time, 
deponent  did  not  hear  it"  The  solicitor  gen- 
eral gives  his  understanding  of  the  matter  In 
the  following  language:  "During  the  prog- 
ress of  the  trial,  the  husband  of  Mrs.  Georgia 
HcPherson,  who  Is  alleged  to  have  been 
laped.  was  sitting  very  near  deponent 
When  Mrs.  McPherson  became  excited,  and 
was  denouncing  the  defendant,  using  the 
tanguage  which  appears  In  the  brief  of  evi- 


dence and  In  the  motion  for  a  new  trial,  the 
crowd  in  the  courthouse  did  not  make  any 
demonstration  while  she  was  testlfj^ng,  and 
until  she  ceased  to  testify;  and  when  her 
husband  caught  hold  of  a  chair,  and  was 
seized  by  the  officer,  and  made  to  take  his 
seat  was  when  the  crowd  arose,  got  upon 
the  benches,  and  made  the  demonstration 
complained  of.  In  the  opinion  of  deponent 
the  demonstration  was  not  against  the  de- 
fendant, and  would  not  have  been  made  but 
for  the  conduct  of  the  husband  of  the  state's 
witness,  and  It  Is  the  opinion  of  deponent 
that  It  was  curiosity  on  the  part  of  the  crowd 
to  see  what  was  going  on  between  the  officer 
and  the  witness,  and  not  a  demonstration  to- 
wards the  defendant  When  the  Judge 
arose,  and  commanded  the  crowd  two  or 
three  times  to  take  their  seats,  they  Imme- 
diately did  so,  and  as  soon  as  the  offlc^^s 
succeeded  in  seating  the  husband  of  the  wit- 
ness. It  Is  the  opinion  of  deponoit  that  if 
the  husband  of  witness  had  remained  In  his 
seat,  and  bad  not  made  the  demonstration 
towards  defendant  that  he  did,  and  if  the 
officer  had  not  taken  hold  of  him,  that  there 
would  have  been  no  demonstration  from  the 
crowd."  Each  of  the  statements  of  the  two 
gentlemen  named  Is,  of  course,  to  be  accept- 
ed as  giving  the  facts  as  each  respectively 
understood  them;  and,  so  treating  them.  It 
is  obliged  to  be  conceded  that  a  demonstra- 
tion on  the  part  of  a  very  large  body,  for 
some. reason,  occtured  In  the  courtroom  dur- 
ing the  progress  of  the  trial,  and  that  this 
demonstration  was  made  at  a  time  when  the 
husband  of  the  witness  was  seeking  to  do 
violence  to  the  person  of  the  accused,  in  the 
presence  of  the  court  and  Jury.  These  gen- 
tlemen and  other  affiants  differ  in  opinion  as 
to  what  the  demonstration  meant  In  refer- 
ring to  that  ground  of  the  motion  which  vras 
based  upon  the  conduct  of  the  crowd  in  the 
courtroom,  and  in  the  courthouse  yard  after 
the  trial  of  the  case  had  been  completed,  and 
after  the  Jury  had  retired  to  their  room  In 
the  courthouse  building,  quite  a  number  of 
affidavits.  Including  those  of  the  Jurors  who 
tried  the  case,  were  submitted.  We  refer  to 
such  of  them  as  we  deem  necessary  to  Il- 
lustrate the  rulings  which  we  make:  The 
bailiff.  In  whose  charge  the  jury  had  been 
placed,  testified  that  be  carried  the  Jury  to 
the  Jury  room,  and  locked  them  up;  that  he 
remained  at  the  door  of  the  Jury-  room  during 
their  deliberations;  that  no  one  had  access 
to  the  Jury,  nor  the  Jury  to  any  one;  that 
around  the  courthouse  yard  there  were  some 
noisy  demonstrations,  and  some  talking  in 
the  courthouse,  but  he  does  not  believe  that 
the  Jury  could  have  heard  and  distinguished 
what  was  said;  that,  in  the  opinion  of  this 
witness,  the  crowd  remained  at  the  court- 
house as  a  matter  of  curiosity,  awaiting  the 
verdict;  that  It  dispersed  about  2  o'clock  In 
the  morning,  and  the  Jury  did  not  make  and 
return  a  verdict  until  between  7  and  8 
o'clock  on  the  morning  after  the  trial.    Two 


Digitized  by 


Google 


228 


«  SOUTHEASTERN  BEPOBTBR. 


(Sa. 


otter  bailiffs  of  the  court,  who  were  pre»- 
eat  during  the  trial,  ueed  this  langnage  In 
affidavits  they  made:  "They  were  watchful 
to  see  that  no  trouble  occurred  In  the  way 
of  lynching;  that  they  were  listening,  and 
they  heard  bilt  one  pistol  shot;  they  made 
mention  of  it  at  the  time,  and  the  pistol  shot 
was  not  In  the  courthouse  yard,  or  near  tte 
courttouse,  but  was  some  distance  away." 

Each  one  of  the  Jurors  who  tried  the  case 
also  testified  by  afQdaTlt  They  all,  agreed 
in  the  statement  that  they  were  not  influen- 
ced by  any  demonstration;  that  the  noise  In 
the  courthouse  yard  had  no  effect  upon  them 
as  Jurors;  and  that  they  were  controlled  alone 
by  the  evidence  in  the  case,  and  endeavored 
to  return  a  proper  verdict,  and  they  con- 
tinued of  tbe  opinion  that  they  had  done  sa 
Some  of  the  Jurors  also  testified  that  while 
tl)^  Jury  had  the  case  under  consideration 
there  were  some  noisy  demonstrations  in 
the  courthouse  yard,  but  they  could  not  dis- 
tinguish what  was  said,  nor  did  they  believe 
that  the  demonstrations  were  meant  to  ap- 
ply to  the  Jury.  Another  testified  that  he 
could  hear  the  crowd,  bnt  not  what  they 
said;  nor  did  he  pay  any  attention  to  this 
crowd;  and  nothing  said  by  them'  had  any 
Influence  on  him.  Still  another  Juror,  Mr. 
Foster,  testifled  as  follows:  "That  he  was 
not  influenced.  In  the  verdict  he  rendered, 
by  any  demonstration  made  by  anybody  on 
Hie  outside,  and  not  connected  with  the  case; 
that  while  confined  in  the  Jury  rooip  he 
heard  considerable  noise  In  the  courthouse 
yard.  'I  heard  some  one  say,  "It  they  don't 
make  a  verdict  ta  85  minutes,  we  will;"  this 
is  all  I  understood.  This  was  about  eleven 
o'clock  p.  m.;'  that  tbe  noises  In  the  court- 
house yard  had  no  effect  upon  him  as  a 
Juror  in  the  least;  that  be  was  controlled 
alone  by  the  evidence  in  the  case,  and  en- 
deavored from  the  evidence  to  return  what 
he  thought  and  now  thinks  was  a  proper 
verdict  The  Jury  had  the  case  under  con- 
sideration all  night  The  noise  in  the  court- 
house yard  ceased  about  2  o'clock  in  the 
morning,  and  the  verdict  was  not  reported 
and  returned  Into  court  until  between  7  and 
8  o'clock  in  the  morning."  Among  other 
affidavits  submitted,  was  one  fronr  L.  H. 
Oravrford,  to  the  following  effect:  "That 
be  was  at  tbe  courthouse  in  Dalton,  Oa., 
from  about  ten  to  about  one  o'clock  on  the 
night  while  the  Jury  was  out  in  the  case  of 
the  state  against  Bill  OolUer,  tried  for  rape; 
and  deponent  swears  that  while  be  was  at 
said  courthouse  there  was  a  boisterous  crowd 
of  from  60  to  7S  people  in  and  around  the 
courthouse.  Deponent  says  occasionally  a 
portion  of  tbe  crowd  would  line  up  In  court- 
house hall  for  the  purpose  of  going  to  the 
Jail,  and  a  time  or  two  they  started  to  the 
Jail,  and  got  as  far  as  the  well  in  the  court- 
house yard.  All  the  demonstration  was  in 
the  hearing  of  the  Jury,  and  deponent  beUeves 
the  Jury  heard  It  Deponent  says  that 
wblle  be  waa  at  tbe  courthouse  on  said 


night  he  heard  a  number  of  pistol  shots 
which  seemed  to  be  between  the  courthouse 
and  the  Jail."  Another  witness,  Q.  H.  Can- 
non, Jr.,  said  that  "be  saw  the  demonstra- 
tion in  the  courtroom;  saw  and  heard  a  pis- 
tol shot  in  tbe  yard  or  near  by;  heard  loud 
and  boisterous  talk  like  this:  'If  the  Jury 
does  not  hang  him  we  will,'  or  something  to 
that  effect.  Crowd  remained  around  court- 
house until  probably  2  o'clock  a.  m." 

This  evidence  clearly  established  that  a 
second  deI^onstration  was  made  by  the 
crowd,— that  Is  to  say  that  after  tbe  Jury 
had  been  charged,  and  had  retired  to  con- 
sider their  verdict  a  very  considerable  num- 
ber of  people  assembled  in  the  courtroom, 
near  to  which  was  the  Jury  room,  and  in  the 
yard  of  the  courthouse,  and  acted  In  a  very 
boisterous  manner.  It  cannot  be  doubted, 
from  the  evidence,  that  this  demonstration 
was  made  against  tbe  accused,  and  it  Is 
more  than  Inferable  that  the  purpose  of  the 
demonstration  was  to  secure  from  the  Jury 
a  verdict  of  conviction.  It  would  be  mere 
idle  talk  to  say  that  the  Jurors  dil  not  un- 
derstand that  the  demonstration  was  against 
the  prisoner  on  trial.  It  Is  true  that  each 
of  the  Jurors  testified  that  the  noise  and 
demonstration  made  by  this  crowd  did  not 
affect  his  verdict  Indeed,  all  of  them  but 
one  testifled  that  while  they  heard  tbe 
noises,  they  could  not  understand  what  was 
said.  One  of  them  did  clearly  xmderstand 
that  some  persons  in  the  crowd  threatened 
violence  to  the  prisoner  if  tbe  Jury  did  not 
return  a  verdict  of  guilty.  It  is  a  little  sig- 
nificant that  tbe  two  bailiffs  who  were  In 
attendance  on  tbe  court  testified  that  they 
were  watchful  to  see  that  no  trouble  occur- 
red in  the  way  of  lynching,  showing,  evi- 
dently, that  there  was  a  fear  that  the 
prisoner  would  be  lynched;  and  It  is  fair 
to  assume  that  these  fears  were  occasioned 
by  tbe  demonstrations  of  tbe  crowd.  We 
have  no  reason  to,  and  do  not  doubt  that 
each  member  of  the  Jury  who  testified  was 
sincere  and  honest  in  his  belief  that  his  ver- 
dict was  in  no  way  affected  by  tbe  dem(»i- 
stration  during  the  progress  of  the  trial, 
or  by  that  which  subsequently  occurred 
while  tbe  Jury  were  considering  their  ver- 
dict Bnt  the  question  Is  not  whether.  In 
fact  the  Jurors  were  influenced  by  these 
demonstrations,  but  were  tbe  demonstratlona 
calculated  to  influence  tbe  Jurors  in  tbdr 
action?  In  the  case  of  Woolfolk  v.  State, 
81  Oa.  6S1,  8  S.  B.  724,  our  present  chief 
Justice,  who  delivered  the  opinion  In  that 
case,  referring  to  a  demonstration  made  by 
some  one  in  the  courtroom,  who,  during  tbe 
progress  of  the  trial,  cried  out  in  an  ex- 
cited and  angry  tone,  "Hang  hlml  Hang 
blm!  Hang  himr  said:  "All  tbe  Jvton 
make  affidavit  that  these  things  bad  no  In- 
fluence upon  their  minds.  •  •  •  But  can 
any  man  say  with  certainty  that  sncb  things 
have  no  Influence  upon  him?  Can  any  of 
na  know  bow  far  our  minds  are  influenced 
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by  applanae  or  excitement  of  a  crowd  which 
BorronndB  U87  Can  any  of  ns  say,  even  in 
this  conrt,  that  this  or  that  piece  of  testi- 
mony, <h:  this  or  that  argument  of  counsel, 
has  not  tofluenced  onr  minds?  Can  any  of 
us  say  that,  on  the  trial  of  aae  of  the  most 
beinoias  crinres  ever  committed  In  this  state 
or  any  other,  the  applause  of  the  crowd,  the 
fierce  cries  of  'Hang  him  I  Hang-  hlmT  from 
members  of  the  crowd,  followed  lat^  on  by 
a  repetition  of  the  same  cry,  would  have  no 
influence  upon  our  minds?  Our  minds  are 
so  constituted  that  it  Is  Impossible  to  say 
what  Impression  scenes  of  this  kind  would 
make  upon  us,  unless  we  had  determined 
beforehand  that  the  prisoner  was  guilty  or 
innocent.  The  question  here  is,  not  what 
effect  these  things  did  bare  upon  the  minds 
of  the  jury,  but  what  effect  they  were  cal- 
culated to  produce."  In  the  case  of  Smith 
T.  LoTejoy,  82  Oa.  872,  Mr.  Justice  Jack- 
son said:  "The  Juror's  mind  might  have 
been  influenced  by  the  version  given  to  the 
case  by  the  plaintiff,  though  he  did  not  rec- 
ognize the  influence  himself;  therefore,  what 
he  swore,  he  might  believe,  yet  impressions 
may  Iiave  been  made  favorable  to  plaintiff, 
and  against  defendant"  Chief  Justice  War- 
ner, in  delivering  the  opinion  of  this  court 
in  the  case  of  Daniel  v.  State,  56  Ga.  653, 
said:  "The  policy  of  the  law  is  to  protect 
Jurors  from  all  such  influences  and  tempta- 
tions in  the  trial  of  criminal  cases,  as  well 
as  defendants  who  may  be  injured  thereby." 
So,  therefore,  in  determining  whether  the 
plaintiff  In  error  has  any  cause  of  complaint 
on  account  of  the  demonstrattons  made  in 
the  courtroom  during  the  trial,  and  subse- 
quently both  In  the  courtroom  and  court- 
house yard  while  the  Jury  were  considering 
the  case,  the  inquiry  Is  not  to  be  confined 
to  the  effect  that  such  demonstrations  ac- 
tually bad  on  the  minds  of  the  Jurors,  but 
the  question  to  be  determined  Is  whether 
the  demonstrations  referred  to  were  of  such 
a  nature  as  that  they  were  calculated  prej- 
udicially to  affect  the  Jurors  trying  the 
case.  Tested  by  this  rule,  It  Is  apparent 
that  the  defendant  did  not  have  a  fair 
and  impartial  trial,  which  the  law  guaranties 
to  him,  and  to  which  he  Is  entitled  be  he 
gollty  or  Innocent.  The  helnousness  of  the 
crime  with  which  he  was  charged  must  not 
and  cannot  be  allowed  to  affect  the  manner 
of  his  trial;  and  only  by  a  fair  and  legal 
trial  can  his  guilt  be  so  established  as  to 
make  bim  subject  to  the  pTmishment  which 
tbe  law  visits  on  off^iders  in  such  a  case. 
Without  any  reference  to  the  correctness 
or  incorrectness  of  the  verdict  rendered  in 
the  case,  under  the  evidence  which  was  sub- 
mitted we  must,  in  deference  to  the  obliga- 
tions which  we  have  assumed,  as  we  under- 
stand them,  reverse  the  Judgment  of  the 
court  below,  because  the  defendant's  guilt 
has  not  been  established  by  a  fair  and  Im- 
partial trial  in  tbe  manner  contemplated  bj 
law. 


Judgment  reversed.  AH  tbe  Justices  con- 
curring, except  LBWIS,  J.,  absent  <m  ac- 
ooont  sf  sIckneM. 


(U6  Oa.  13) 

CBNTBAIi  OF  GEORGIA  RT.  CO.  v. 

McKINNSiY. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

CARRIERS— INJURIES  TO  PASSENQBR— BVI- 
DBNCE—NEQLIQBNCB— QUES- 
TION FOR  JURY. 

1.  Evidence  of  particular  acts  of  the  de- 
fendant at  the  time  at  which. It  was  alleged 
that  plaintiff  sustained  injuries  by  alighting 
from  a  train  is  admiBsible,  when  such  evidence 
tends  to  Ulastrate  the  manner  in  which  the 
plaintiff  claimed  he  was  injured,  although  a 
statement  of  these  acts  is  not  set  out  in  de- 
tail in  the  petition. 

2.  Whether  tbe  commission  of,  or  omission 
to  do,  particnlar  acts  by  a  railroad  company, 
was  negligence  as  to  one  who  has  been  injured 
by  the  runDing  and  operation  of  a  train  of 
cars,  must,  as  a  geueral  role,  be  determined  by 
a  jury;  and  it  is  error  for  the  judge,  on  the 
trial  of  a  case  brought  to  recover  damages  for 
such  injuries,  to  charge  the  jury  that  the  omis- 
sion to  do  a  certain  act  was  negligence,  when 
not  expressly  made  so  b^  law. 

8.  The  charge  complained  of  in  the  fourth 
ground  of  the  amended  motion  for  a  new  trial 
was  not  erroneous  for  any  of  the  reasons  as- 
signed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clayton  county; 
Jno.  S.  Candler,  Judge. 

Action  by  L.  T.  D.  McElnney  against  tbe 
Central  of  (Jeorgla  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

A.  L.  Bemer  and  Hall  &  Cleveland,  for 
plaintiff  In  error.  Arnold  &  Arnold,  for  de- 
fendant in  error. 


LITTLE,  J.  An  action  waa  instituted 
against  the  railway  company  by  McKinney, 
to  recover  damages  for  personal  injuries 
which  tbe  plaintiff  alleged  he  sustained  by 
reason  of  the  negligence  of  the  agents  of  the 
company  in  tbe  running  and  operation  of 
its  cars. 

It  appears  that  the  plaintiff  was  a  passen- 
ger on  one  of  the  cars  of  the  defendant,  for 
the  purpose  of  being  transported  to  Lovejoy, 
and  It  Is  alleged  that  he  was  Injured  in  at- 
tempting to  alight  from  the  train  after  It 
had  arrived  at  that  place.  The  specific  acts 
of  negligence  with  which  the  defendant  was 
charged  were  that  It  negligently  faUed  to 
stop  the  train  a  sufficient  time  for  the  plain- 
tiff to  alight  safely;  that  it  negligently  start- 
ed the  train  while  the  plaintiff  was  in  tbe 
act  of  alighting;  and  before  he  had  com- 
pletely and  safely  reached  the  ground  the 
car  was  negligently  started  with  a  sudden 
Jerk.  Tbe  evidence  In  relation  to  the  man- 
ner and  circumstances  under  which  the  plain- 
tiff alighted  from  the  car  was  In  direct  con- 
flict Tbe  plaintiff  himself  testified,  among 
Other  things,  that  "when  the  train  got  to 
Lovejoy  thc^  wen  rooalng   jerj  rapidly. 
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They  ran  tbrough  the  station,  and  went  past 
the  regular  depot  some  distance,  and  I  went 
to  get  out  of  the  train,  and  stepped  on  the 
step  like,  and  the  conductor  told  me  to  make 
haste.    The  track  is  on  a  fill  there  like,  and 

1  couldn't  reach  the  ground  hardly,  and  I 
slid  down  with  tliis  hand  holding  the  hand 
brake,  and  had  an  umbrella  in  that  hand, 
and  I  kinder  sat  down  on  the  lower  step, 
and  slid  oS,  and  caught  on  the  ground; 
couldn't  touch  It  by  stepping  down,  one  foot 
up  here  and  the  other  one  on  the  ground; 
Just  kinder  sat  down  on  the  step  like;  and 
aa  I  slid  off  the  train  snatched  off,  and  Jerk- 
ed me  back,  and  some  part  of  it  struck  me 
out  a  piece  from  the  train."  He  further  tes- 
tified that  when  the  conductor  called  out  the 
station  he  was  sitting  about  the  middle  of 
the  coach;  that  he  got  up  and  walked  to  the 
front  end  of  the  car,  and  stepped  out;  that 
the  train  was  slowing  up,  and  the  conductor 
called  to  him  to  make  haste,  and  as  he  step- 
ped down  on  the  steps  the  conductor  waa 
standing  on  the  opposite  side  of  the  plat- 
form; that  he  hurried  as  much  as  be  could; 
that  the  train  stopped  only  a  little  while,— 
merely  stopped,  and  then  commenced  run- 
ning again:  that  when  he  first  went  to  get 
off  It  had  stopped,  but  by  the  time  he  got 
his  foot  on  the  groimd  it  had  started  off, 
and  did  not  stop  long  enough  for  him  to  get 
to  the  ground.  It  was  a  dark,  cloudy,  rainy 
night  and  there  was  a  fill  at  the  place 
where  he  got  off.  There  was  other  evidence 
which.  In  some  measure  at  least,  tended  to 
corroborate  a  part  of  the  evidence  of  the 
plaintiff.  On  the  other  hand,  the  conductor 
teatiSed  that  the  atop  at  Lovejoy  was  from 

2  to  2%  minutes;  that  there  were  other  pas- 
sengers for  the  station,  and  they  got  off;  that 
ample  time  was  given,  and  the  plaintiff  waa 
the  last  one  to  get  aS;  that  he  had  called 
the  attention  of  the  plaintiff  to  the  fact 
when  he  got  to  Lovejoy,  and  everybody  got 
out  of  the  car  but  him;  that  plaintiff  stood 
for  some  time,  after  they  had  got  to  liove- 
ioy,  talking  to  a  lady;  that  he  kept  calling 
the  station,  and,  seeing  that  plaintiff  was 
making  no  start  to  get  off,  he  started  his 
train;  that  when  plaintiff  came  to  the  door 
be  ran  to  him,  and  put  his  hand  on  his 
shoulder,  and  told  him  to  hold  on,  and  let 
him  stop  the  train;  that,  just  as  he  did  that, 
the  plaintiff  Jumped  off  the  platform  to  the 
ground,  etc.  There  was  much  other  evidence 
tending  to  corroborate  the  conductor  as  to  the 
manner  in  which  the  plaintiff  left  the  car. 
The  plaintiff  also  Introduced  evidence  as  to 
the  extent  of  his  injuries.  Other  evidence 
was  also  introduced,  but  it  is  not  necessary 
that  It  be  reported  here  in  order  that  the 
points  made  and  decided  shall  be  understood. 
The  case  was  submitted  to  the  Jury,  and  a 
verdict  in  favor  of  the  plaintiff  for  $1,500 
was  rendered.  The  defendant  submitted  a 
motion  f«-  a  new  trial,  which  was  overruled, 
and  It  excepted.  The  motion  complains  that 
the  verdict  was  contrary  to  law,  to  the  evi- 


dence, and  without  evidence  to  support  it; 
and  that  the  verdict  was  against  certain  dis- 
tinct portions  of  the  charge  of  the  court  As 
the  case  is  to  be  tried  again,  it  would  be 
profitless  to  separately  consider  those  grounds 
which  alleged  that  the  verdict  was  contrary 
to  the  charge  of  the  court  in  certain  particu- 
lars, as  these  grounds  mean  nothing  more 
than  that  the  verdict  was  contrary  to  law. 
It  la  to  be  presumed  that  the  court  charged 
the  Jury  on  all  the  theories  which  arose  from 
the  evidence  in  the  case;  and  the  fact  If 
it  be  oue,  that  the  verdict  was  not  In  accM'd 
with  the  instructions  given  under  one  the- 
ory, affords  no  reason  that  It  was  not  prop- 
erly returned  under  another  portion  of  the 
charge,  given  under  a  different  theory  of  the 
case  as  made  by  the  evidence.  With  this 
reference  to  these  grounds  of  the  motion, 
we  take  up  the  others  In  the  order  In  which 
they  are  set  out 

1.  Complaint  Is  made  that  the  court  erred 
in  admitting  the  following  evidence  of  the 
plaintiff:  "When  the  train  got  to  Lovejoy, 
they  were  running  very  rapidly.  They  ran 
through  the  station,  and  went  past  the  reg- 
ular depot  some  distance."  The  objections 
were  that  there  was  nothing  In  the  petltl<m 
alleging  that  the  train  ran  beyond  the  reg- 
ular stopping  place,  and  put  the  plaintiff  off 
at  the  wrong  place;  that  this  evidence  sought 
to  charge  the  defendant  company  with  neg- 
ligence In  running  past  the  depot;  that  It 
did  not  illustrate  the  Issues  raised  by  the 
pleadings;  and  that  it  tended  to  prejudice 
the  Jury  against  the  defendant  None  of  the 
objections  are,  in  our  opinion,  good,  and  we 
think  that  the  evidence  was  properly  admit- 
ted. The  plaintiff  had  charged  that  he  was 
injured  while  alighting  from  the  train  at 
Lovejoy,  and  we  do  not  understand  this  evi- 
dence to  mean  that  he  was  injured  in  at- 
tempting to  alight  from  the  train  at  any  oth- 
er place  than  Lovejoy.  It  was  not  neces- 
sary, in  order  for  this  evidence  to  have  been 
admissible,  that  the  petition  should  iiave  al- 
leged that  he  attempted  to  alight  at  any  par- 
ticular place  at  Lovejoy.  The  evidence  re- 
lated to  mere  matters  of  description,  and 
having  alleged  injury  sustained  by  alighting 
from  the  train  at  Lovejoy,  and  that  this  In- 
jury was  occasioned  by  the  negligence  ot  the 
defendant  evidence  of  any  act  tending  to 
show  how,  and  the  manner  in  which,  the 
negligence  injured  him,  was  admissible. 

2.  It  is  alleged  that  the  court  erred,  after 
charging  the  Jury,  In  effect  that  It  was  a 
disputed  question  of  fact  In  the  case,  wheth- 
er or  not  the  train  was  stopped  long  enough 
at  Lovejoy  to  allow  the  passenger  to  have 
alighted  safely,  and  that  question  was  one 
for  the  Jury  to  determine.  In  further  charging 
as  follows:  "If  you  believe  the  train  did  not 
stop  long  enough  to  allow  this  passenger  to 
alight  In  safety,  that  would  be,  upon  the  part 
of  the  company,  negligence."  The  specl0c 
ground  of  error  assigned  is  that  the  court 
charged  that  a  certain  act  waa  negligence^ 
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wUdi  It  bad  no  right  to  do.  We  are  con- 
atralned  to  rule  that  this  ground  of  the 
motion  waa  well  taken.  Tbe  question  la  not 
an  op«i  one  In  this  state.  If  It  wore,  so  tar 
as  I  am  concerned,  the  mllng  on  this  point 
would  be  dUTerent  In  the  case  of  Railway 
Co.  T.  Bryant,  110  Ga.  247,  84  S.  B.  350,  It 
was  ruled  that  "it  Is  error  for  the  Judge,  on 
the  trial  of  an  action  to  recoTer  damages 
against  a  railroad  company  for  poaonal  In- 
juries occasioned  by  the  running  and  opera- 
tion of  Its  trains,  to  charge  the  Jury  that  acts 
not  falling  within  the  daes  below  Indicated 
constitute  negligence.  Only  the  commiBSlon 
of  those  acts  which  are  prohibited  by  the 
statute,  or  the  omission  of  those  things  which 
are  prescribed  by  statute,  constitutes,  under 
such  circumstances,  negligence  per  se. 
Whether  the  commission  of  acts  other  than 
those  so  inhibited,  or  the  omission  to  perform 
those  required,  constitutes  negligence,  is  a 
question  of  fact,  and  must  be  determined  by 
the  Jury,  and  not  by  the  Judge;"  for  which 
proposition  the  following  authorities  are  cited: 
Wright  ▼.  Banlclng  Co.,  34  Ga.  830;  Railroad 
Co.  V.  Wyly,  65  Ga.  120;  Harris  v.  Railroad 
Co.,  78  Ga.  525,  3  S.  E.  355;  Railroad  Oo.  t. 
Mozely,  79  Ga.  463,  4  S.  E.  324;  Railroad  Co. 
V.  Kane,  92  Ga.  187,  18  S.  B.  18,  22  L.  R. 
A.  315;  Ralkoad  Co.  t.  Bussey,  95  Ga.  584, 
23  S.  B.  207;  City  of  Columbus  v.  Ogletree, 
96  Ga.  177,  22  8.  B.  709;  Railroad  Co.  t.  Gib- 
son, 97  Ga.  489,  25  S.  B.  484.  For  a  complete 
collection  of  the  cases  In  which  the  same  rul- 
ing has  been  made  by  this  court,  see  Hopk. 
Pers.  InJ.  SI  25,  26.  The  instruction  in  this 
case  was  that,  if  the  train  did  not  stop  long 
enough  to  allow  the  plaintiff  to  alight  in 
safety,  the  failure  to  do  so  would  be  neg- 
ligence upon  the  part  of  the  company.  We 
know  of  no  law  which  prescribes  that  a  train 
shall  stop  at  a  station  any  glvea  time,  nor 
are  we  aware  of  any  statute  which  declares 
that  an  omission  on  the  part  of  the  company 
to  stop  at  a  station  any  particular  length  ot 
time,  or  for  any  purpose.  Is  negligence. 
Hence  the  rule  above  stated  is  controlling  on 
this  point;  and  under  these  authorities  the 
question  to  be  submitted  to  the  Jury  on  this 
particular  point  was  whether  the  railroad 
company  was,  under  the  evidence,  guilty  of 
negligence  In  not  stopping  at  Lovejoy  a  suf- 
ficient length  of  time  to  allow  the  plaintiff  to 
safely  alight 

3.  Complaint  Is  made  that  the  Judge  erred 
In  certain  charges  made  as  explanatory  of 
the  provisions  of  the  law  incorpoi'ated  in  Civ. 
Code,  S  2322.  In  effect,  these  explanations 
were  that  if  the  company  had  been  guilty  of 
slight  negligence  towards  the  complainant,' 
and  If  he  also,  in  the  opinion  of  the  Jury,  had 
been  guilty  of  negligence,  and  negligence 
which  would  not  amount  to  a  lack  of  ordinary 
care  on  his  part,  then  he  might  recover,  but 
the  Jury  must  fix  the  proportion;  that  they 
could  see  how  much  negligence  one  was  gull^ 
vt,  and  how  much  the  other,  and  apportion 
tbe  damages  as  they  might  apportion  the  n^- 


Ugence.  In  otba  words,  if  the  plaintiff  was 
not  guilty  of  such  negligence  as  would  bar 
bis  recovery,  then  the  Jury  should  apportion 
his  damages.  Just  as  they  apportion  tbe 
amount  of  negligence  each  had  been  guilty  of, 
to  reduce  the  amount  of  damages  that  plain- 
tiff would  otherwise  be  entitled  to  recover. 
The  objections  made  to  this  charge  are  that 
It  does  not  state  the  law  of  contributory  neg- 
ligence correctly;  that  the.  rule  of  law  does 
not  apportion  the  damages  as  the  Jury  ap- 
portions the  negligence;  that  It  was  not  prop- 
er to  charge  the  Jury  the  principle  that  the 
plaintiff  could  not  recover  if  the  injury  was 
the  result  of  his  negligence.  In  connection 
with  the  law  of  contributory  negligence,  as 
such  charge  was  calculated  to  confuse  the 
minds  of  the  Jury  In  their  application  of  the 
facts  to  the  different  principles  of  the  case. 
Substantially,  the  charge  was  correct  as  far 
as  it  went.  The  principle  of  law  which  was 
being  discussed  by  the  Judge  in  this  portion 
of  the  charge  might  have  been  extended  fur- 
th&,  In  this:  that,  if  the  railroad  company 
and  the  petitioner  were  equally  at  fault,  ther^ 
could  be  no  recovery.  But  the  want  of  such 
extension  Is  not  complained  of.  Looking  to 
the  objections  urged  by  the  movant  to  this 
charge,  we  are  of  opinion  that  such  objec- 
tions are  without  merit  Bach  of  the  proposi- 
tions of  law  which  were  charged  is  contained 
In  the  same  section  of  the  Code.  Bach  of 
them  was  applicable  to  the  contentions  and 
evidence- in  the  present  case.  That  they  were 
Joined  In  the  same  portion  of  the  charge  is 
not,  in  our  opinion,  objectionable;  and,  as 
stated,  the  proposition  that  the  damages 
should  be  propoiHoned  as  the  negligence  had 
been  apportioned  by  the  Jury,  conceding  that 
each  of  the  parties  bad  been  guilty  of  neg- 
ligence, does  not  seem  to  be  erroneous.  Tbe 
Judgment  of  the  trial  judge  is  reversed  be- 
cause of  the  error  in  charging  as  set  ont  in 
the  second  division  of  this  opinion. 

Judgment  reversed.  All  the  justices  caa- 
cnrring,  except  LEWIS,  J.,  absent  on  ac- 
count at  sickness. 


(115  Ga.  810) 

KINNEY  V.  MAYOR,   ETC.,  OP  BLAOK- 

SHBAR. 

(Supreme  Court  of  Georgia.     July  17,  1902.) 

DISORDBRIiT  CONDUCT— BYIDBNCE^-TIOIA- 
TION  OF  CITT  ORDINANCB. 

1.  Under  the  facts  set  forth  in  the  petition 
for  certiorari  it  was  error  to  refuse  to  sanction 
the  same,  the  ground  thereof  that  the  judgment 
of  conviction  was  not  supported  by  the  evi- 
dence being  well  founded. 

2.  The  mayor  and  council  of  Blackshear  have 
authority,  under  the  charter  of  that  town,  to 
require  a  person  convicted  of  a  violation  of  a 
town  ordinance  to  labor  a  specified  number  of 
days,  not  exceeding  20,  upon  the  public  streets, 
without  first  giving  such  person  an  opportuni- 
ty to  pay  a  fine.  There  is  nothing  in  PoL 
Code,  I  712,  which  prohibits  ths  exercise  at 


such  authority. 
(Syllaboa  by  the  Court) 
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Bnor  from  anperior  eourt.  Pierce  coonty; 
J08.  W.  Bennet  Judge. 

Joe  Kinney  was  convicted  of  diaorderlr 
condaet  From  an  order  tef  nslng  a  writ  ot 
certioraii  defendant  brlnga  error.    BeretBed. 

Jno.  T.  Myers,  for  plaintiff  in  error.  Jolin 
W.  Bennett.  SoL  Oen.,  for  defendant  in  «Tor. 

COBB,  J.  Joe  Kinnej  presented  to  tlie 
Judge  of  the  superior  courts  of  the  Bruns- 
wick circuit  Ills  petition  praying  tliat  a  writ 
of  certiorari  might  issue,  directed  to  the 
mayor  and  council  of  Blackshear.  The  pe- 
tition alleged  tliat  Kinney  was  tried  by  the 
mayor  and  council  of  Blackshear  "for  the 
offense  of  disorderly  conduct,"  and  tliat  lie 
was  convicted,  and  was  sentenced  to  work 
on  the  public  streets  for  a  period  of  20  days. 
The  assignments  of  error  in  the  petition  were 
that  the  Judgment  of  conviction  was  without 
evidence  to  support  it,  and  that  the  sen- 
tence was  illegal  and  void,  it  not  being  pro- 
vided therein  that  the  defendant  might  dis- 
charge the  same  by  the  payment  of  a  fine. 
The  Judge  refused  to  sanction  the  certiorari, 
and  the  petitioner  excepted. 

1.  The  evidence  in  behalf  of  the  mayor 
and  council,  as  set  out  in  the  petition,  was, 
in  tnlef,  that  the  accused  on  a  named  day, 
abont  9:30  o'clock  at  night  shot  a  slingshot 
and  hit  something  which  was  supposed  to  be 
a  church,  and  that  something  was  heard  to 
rattle  which  sounded  like  a  window  had 
l>een  hit;  that  there  was  no  disorder  or  any 
other  disturbance,  except  as  alx>ve  stated. 
We  think  the  Judge  should  have  sanctioned 
the  petition.  The  ordinance  under  which 
the  accused  was  arraigned  is  not  set  out  in 
full  in  the  petiUon,  but  it  U  dlstlnctiy  alleged 
that  the  accused  was  charged  with  "the  of- 
fense of  disorderly  conduct,"  and  it  must  be 
inferred  from  this  allegation  that  the  ordi- 
nance under  which  the  accused  was  prose- 
cuted was  the  familiar  municipal  ordinance 
simply  declaring  that  "dlsorderiy  conduct" 
is  an  offense  against  the  municipality.  Such 
being  the  case,  the  evidence  did  not  author- 
ize a  conviction.  However  reprehensible  the 
shooting  of  slingshots  in  towns  and  cities 
may  l>e,  the  mere  shooting  of  a  slingshot  is 
not  disorderly  conduct,  unless  the  act  tends 
to  create  disorder  or  disturb  the  public  peace 
and  tranquillity.  The  testimony  relied  on  for 
a  conviction  In  this  case  was  very  unsatls- 
f&ctoiy;  but,  even  conceding  that  it  showed 
that  the  accused  shot  a  slingshot  and  hit  a 
church.  It  was  not  shown  that  the  church 
was  occupied  at  the  time  by  a  congregation 
engaged  in  divine  worship,  or  that  the  act 
was  attend'ed  with  anjrthlng  likely  to  create 
any  public  disturbance.  We  conclude,  there- 
fore, that  the  petition  made  out  a  prima  facie 
case  for  a  reversal  of  the  Judgment  of  the 
mayor  and  council,  on  the  ground  that  that 
Judgment  was  unsupported  by  evidence. 

2.  As  to  the  point  that  the  mayor  and 


council  of  Blackshear  have  no  authority  to 
impose  a  sentence  of  labor  upon  the  public 
streets  of  the  town,  without  giving  the  per- 
son convicted  an  opportunity  to  discbarge 
the  same  by  tfafe  payment  of  a  fine,  we  are  of 
opinion  that  they  liave  such  authority  under 
the  act  of  September  15,  18S1,  reincorporat- 
ing the  town  of  Blackshear.  See  Acts  1880- 
81,  p.  452.  Section  9  of  that  act  confers  upon 
the  mayor  and  council  power  "to  pre«crll>e, 
impose,  and  enact  reasonable  fines,  penalties 
and  imprisonments  in  the  county  Jail  of  the 
county,  or  such  other  place  as  the  corporate 
authorities  may  provide";  and  also  that  "it 
shall  be  lawful,  for  the  purpose  of  enforcing 
said  ordinances  of  said  town,  in  lieu  of  fine 
or  imprisonment,  said  penalty  may  be  to 
work  on  the  streets,  not  to  exceed  twenty 
days  at  any  one  time,  for  one  penalty."  We 
think  it  clear  from  this  act  that,  even  if  It 
does  not  confer  upon  the  mayor  and  conncH 
authority  to  imprison  in  the  county  Jail  with- 
out first  having  given  the  person  omvlcted 
an  opportunity  to  pay  a  fine,  power  is  given 
to  impose  a  sentence  of  not  exceeding  20 
days'  work  on  the  public  streets  of  the  town, 
without  the  imposition  of  the  altwnative 
penalty  of  a  fine.  It  la  contended,  however, 
that  tile  mayw  and  council  could  have  no 
such  authority  in  view  of  the  provisions  of 
Pol.  Code,  f  712.  That  section  is  as  follows: 
"All  police  courts  of  this  state,  having  au- 
thority to  try  offenses  against  the  laws  of 
the  cities,  towns  and  villages  in  wliich  such 
courts  are  located,  shall  have  power  and  au- 
thority to  impose  fines  npon  persons  convict- 
ed of  said  offenses,  with  the  alternative  of 
other  punishment  allowed  by  law,  in  case 
said  fines  are  not  paid."  This  section  merely 
provides  that  the  police  courts  of  the  state 
shall  have  power  to  Impose  fines  upon  per- 
sons convicted  in  those  courts,  and  provide, 
in  the  sentence  imposed  in  a  given  case,  that 
if  the  fine  is  not  paid  some  other  punishment 
allowed  by  law  shall  be  imposed.  In  other 
words,  the  section  simply  means  that  the 
police  courts  of  the  state  shall  have  authori- 
ty to  Impose  alternative  sentences,  and  not 
that  they  shall  be  required  to  do  so.  There 
is  nothing  in  this  section  which  would  pro- 
hibit those  courts  from  imposing  as  a  sen* 
fence  In  a  given  case  a  fine  alone,  or  any  oth- 
er form  ot  punishment  alone  which  is  pre- 
scribed by  law.  In  Papworth  v.  City  of 
Fitzgerald,  106  Oa.  378,  382,  32  S.  B.  863,  the 
court  held  simply  that  the  municipal  court 
of  Fitzgerald  had  no  authority,  undn'  a  given 
section  of  the  charter  of  that  city,  to  impose 
a  sentence  consisting  of  lx>th  a  fine  and  a 
term  of  imprisonment  The  section  of  the 
Code  quoted  above  is  referred  to  In  the  opin- 
ion, with  the  simple  statement  that  had  the 
sentence  been  imposed  under  its  provisions  a 
different  question  would  have  arisen. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS.  J.,  absent  on  to 
count  of  sickness. 
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SAPPmOTON  et  aL  T.  BSIiL. 
(Supreme  Court  of  Georgia.     July  18,  1902.) 

CBBDIBIUTT     OF     WITNESSES— TRIAL-IN- 
STRUOnONS— ALTERNATIVE  RBUBF. 

1.  A  jury,  in  arririiiK  at  a  conclusion  npon 
dispated  iaeues  of  fact,  may  believe  a  part 
of  the  testimony  of  a  witness  or  witneeses,  and 
reject  another  part  thereof;  it  being  their  duty 
to  ascertain  the  truth  of  the  case  from  the  opin- 
ion they  entertain  of  all  the  evidence  submitted 
for  their  consideration. 

2.  Where  a  petition  sets  op  separate  and  dis- 
tinct demands  against  the  defendant,  and  em- 
braces prayers  for  alternatiTe  relief.  It  ki  not 
prejndlcial  to  the  plaintiff  for  the  conrt  to 
frame  Hb  instmctlons  accordingly;  and  the 
more  especially  Is  this  so  when  the  plaintiff 
insitta  that  both  demands  be  snbmittea  to  and 
passed  npon  by  the  Jury. 

8.  There  was  in  the  present  case  evidence 
warrantinf  a  finding  againat  the  petitioners  for 
the  specific  relief  soo^t,  and  in  favor  vt  the 
petitioners  for  a  recovery  in  money. 

(Syllabus  by  the  Conrt.) 

Brrrar  firom  superior  conrt,  Fnlton  county; 
J.  H.  Iiompkln,  Judge. 

Action  by  T.  H.  Sapplngton  and  others 
against  Lncy  M.  BeU.  From  the  judgment 
plaintiffs  bring  error.    Affirmed. 

A.  H.  Ooz,  for  plaintiffs  In  error.  P.  F. 
Smltb,  (or  defendant  In  error. 

PBS  OUBIAM.    Judgment  affirmed. 

XjBWIS,  J.,  absent  on  account  of  sickness. 


(U5aa.M8) 


8ATZKT  ▼.  KINO. 


(Supreme  Conrt  of  Georgia.     July  19,  1902.) 

APPKAI.  BOND-AMENDMENT-CONSBNT  OF 
SURBTT. 

1.  If  an  appeal  bond  for  the  "eventual  con- 
demnation money"  contains  language  limiting 
the  liability  of  the  parties  thereto  to  a  less 
sum,  it  is  amendable  so  as  to  make  their  lia- 
bility fully  as  great  as  that  which  the  law  re- 
quires; but  such  a  bond  cannot  be  so  amended 
without  the  assent  of  the  surety.  The  appeal 
bond  filed  in  the  present  case  was  open  to  the 
objection  indicatea  above,  and  required  amend- 
ment. 

2.  There  was,  however,  no  error  on  the  part 
of  the  magistrate  in  refusing  to  allow  the 
needed  amendment  to  be  made,  it  not  appear- 
ing that  the  snrety  was  present  and  offenng  to 
assent  thereto.  It  follows  that  the  superior 
court  erred  in  not  sustaining  the  certiorari. 

(Syllabus  by  the  Oort) 

H:rror  from  superior  court,  Fnlton  county; 
J.  H.  Lompkln,  Judge. 

Action  by  A.  Satzky  againat  J.  C.  King  be- 
fore a  Justice.  An  appeal  to  jury  was  dis- 
missed, and  defendant  brought  certiorari. 
From  an  order  sustaining  the  certiorari,  plaln- 
tiS  brings  error.    Reyersed. 

H.  Weber,  for  plaintiff  In  error.  W.  S. 
Howard  and  Kllpatrlck  &  Moore^  (or  defend- 
ant Id  error. 

FISH,  J.  A.  Satzky  sned  J.  O.  King  tn  a 
Justice's    court    The    magistrate    rendered 

fL  ■••  Appeal  and  Error,  toL  t,  Osat  Dig.  I  KM. 


judgment  against  the  defendant  for  ^5  iffin- 
dpal,  $3.10  interest,  and  $2.25  costs;  wbere- 
ni>on  the  defendant  sought  to  appeal  to  a 
Jury  In  that  court.  When  the  case  came  on 
for  trial  before  a  jury,  the  plaintiff  moved 
to  dismiss  what  purported  to  be  an  appeal  en- 
tered by  King,  upon  the  ground  that  no  bond 
had  been  given  as  provided  by  tbe  statute  for 
an  appeal.  The  paper  relied  on  by  King  as 
an  appeal  bond  was  In  the  usual  form  of  such 
a  bond,  except  that  after  the  words,  "for  the 
eventual  condemnation  money  In  said  cause," 
tbe  surety  had  added  the  words,  "of  forty- 
five  doDars."  King  moved  to  amend  the  bond 
by  striking  therefrom  the  words,  "of  forty- 
five  dollars."  The  magistrate  declined  to  al- 
low the  amendment,  on  the  ground  that  the 
bond  could  not  be  so  amended  unless  the 
snrety  were  present  and  consenting  thereto, 
and  dismissed  the  appeal.  King  carried  the 
case  to  the  superior  court  by  certiorari,  alleg- 
ing, In  his  petition  therefor,  error  upon  the 
refusal  of  the  magistrate  to  allow  tbe  amend- 
ment to  the  bond,  and  upon  the  dismissal  of 
the  appeal.  Tbe  judge  of  tbe  superior  court 
sustained  the  certiorari,  and  directed  that  the 
case  be  reinstated  in  the  justice's  court  To 
this  judgment  Satzky  excepted. 

In  order  to  o'btain  an  appeal,  tbe  party  de- 
siring to  do  so  must,  in  the  absence  of  an 
affidavit  In  forma  pauperis,  give  bond  and 
security  (or  the  eventual  condemnation 
money.  Olv.  Code,  f  4458.  No  such  bond 
was  given  In  tbe  present  case,  as  tbe  paper 
purporting  to  be  an  appeal  bond  limited  the 
liability  of  the  parties  thereto  to  the  sum  of 
$46.  This  sum  was  not  even  sufficient  to 
cover  the  condemnation  money  embraced  in 
the  judgment  from  which  the  appeal  was  tak- 
en. It  is  evident  that  the  surety.  In  inserting 
the  words,  "of  forty-five  dollars,"  In  the  bond. 
Intended  to  limit  his  liability  to  that  sum; 
and,  as  already  indicated,  we  think  such  was 
their  legal  effect.  These  words  cannot  be 
held  to  be  superfluous,  for  they  must  have 
been  Inserted  for  a  purpose,  and  ttxe  cardinal 
rule  In  construing  contracts  Is  to  ascertain 
the  Intention  of  the  parties,  and  to  give  effect 
to  the  whole  contract  and  every  part  thereof, 
so  far  as  consistent  with  tbe  rules  of  law.  In 
the  connection  In  which  the  words  imder  con- 
sideration are  used,  their  effect  Is  that  the 
parties  executing  the  bond  bind  themselves 
therein,  for  the  payment  of  the  eventual  con- 
demnation money,  to  tbe  extent  of  $45,  and 
no  further.  It  is  true  that  under  Civ.  Code, 
i  6123,  an  appeal  bond  may  be  amended, 
and  new  security  may  be  given.  If  neces- 
sary, but  an  appeal  bond  cannot  be  so  amend- 
ed as  to  Increase  the  amount  for  which  the 
existing  surety  thereon  may  be  held  liable, 
unless  such  surety  consents  thereto.  Such  a 
change  in  the  bond  cannot  be  made  In  the 
absence  qf  the  surety,  and  without  tbe  pro- 
duction of  any  authotlty  from  him  legally  au- 
thorizing ft  to  be  made.  Here  the  sure^  was 
not  present  when  it  was  proposed  to  strike 
from  the  tiond  the  words  which  limited  his 
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liability  thereon,  and  wUch  he  himself  had 
Inserted  for  thla  purpose,  and  did  not  con- 
sent that  the  bond  should  be  so  amended.  If 
the  amendment  proposed  had  been  allowed 
under  such  circumstances,  the  surety  would 
not  hare  been  bound  for  the  eTentual  con- 
demnation money  In  the  case.  In  our  opin- 
ion, the  magistrate  did  not  err  In  refusing 
to  tillovt  the  amendment,  nor  In  dismissing 
the  appeal,  and  the  Judge  of  the  superior 
court  did  err  In  sustaining  the  -  certiorari. 
Bven  If  there  be  anything  in  the  decision  ren- 
dered In  Railroad  Co.  t.  Gammage,  63  6a. 
604,  In  conflict  with  what  we  here  rule,  that 
decision  la  not  binding  auth(Hity,  as  it  was 
rendered  by  only  two  JnstlceB. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  accoont 
of  liclcneak 

(U5  Ga.  S37) 

OBOROIA  RAILROAD  &  BANKINO  CO.  r. 

RAYFORD. 
(Bnpreme  Court  of  Georgia.     July  19,  1902.) 

INJimT  TO  aMFLOTA-PKnTION. 

1.  The  petition  being  in  substance  suflJcient, 
there  was  no  error  in  orerruling  a  general  de- 
murrer thereto. 

(Syllabna  by  the  Court) 

BRor  from  superior  court,  PoltOD  eonnty; 
J.  H.  Liumpkln,  Judge. 

Action  by  George  Rayford  against  the 
Georgia  Railroad  &  Banking  Company.  De- 
murrer to  petition  was  overruled,  and  do- 
fendant  Inrings  error.    Affirmed. 

Joe.  B.  &  Bryan  Cuming  and  Sanders  Me- 
Danlel,  for  plaintiff  In  error.  Fred  Burrows 
and  P.  F.  Smith,  for  defendant  in  error. 

FISU,  J.  George  Rayford  sued  the  Geor- 
gia Railroad  &  Banking  Company,  and  the 
case  is  here  upon  exceptions  to  the  overrid- 
ing of  a  general  demurrer  to  the  petition. 
The  allegations  of  the  petition,  material  to 
the  consideration  of  the  attack  made  upon  it, 
are  that  the  petitioner  and  several  other  la- 
borers, all  in  the  employment  of  the  defend- 
ant company,  and  under  the  charge  and  di- 
rect supervision  of  one  Asbury,  an  agent  of 
the  defendant,  were  engaged  In  moving  cer- 
tain steel  rails  from  one  car  to  another;  that 
Asbury  pointed  out  a  certain  rail,  and  direct- 
ed petitioner  to  assist  in'  moving  It;  that 
petitioner  complied  with  snch  direction,  and 
when  the  rail  was  lifted,  the  moving  of  it 
caused  one  of  the  other  rails  in  the  pile  to 
roll  down  on  the  petitioner's  foot  crushing  it, 
causing  him  great  pain,  and  rendering  him 
unable  to  work  for  several  months;  that  his 
injuries  were  due  to  no  negligence  or  care- 
leasnesa  on  his  part,  but  were  caused  by 
the  carelessness  and  recklessness  of  Asbury; 
tliat  "Asbury,  by  exercising  the  slightest  care 
or  caution,  could  have  seen  that  It  was  dan- 
gerous for  petitioner  to  lift  the  rail  as  order- 
•>&,  and  •  •  •  he  could  have  prevented 
etltloner  from  getting  injured,  but    •    •    • 


it  was  impossible  for  petitioner  to  see,  trom 
his  position,  that  it  was  not  safe  to  obey  the 
order  given  him."  The  contentions  of  the 
plaintiff  in  error  are  that  the  petition  shows 
the  work  which  {letitioner  was-  directed  to 
perform  was  such  as  the  most  ordinary  intel- 
ligence could  comprehend;  that  one  man,  as 
well  as  another,  could  see  the  danger  of  dis- 
turbing the  equilibrium  of  the  pile  of  rails 
by  moving  one  of  them;  that  If  the  foreman, 
by  the  slightest  care  or  caution,  could  have 
seen  that  it  was  dangerous  for  petitioner  to 
lift  the  rail,  the  petitioner  could  certainly 
have  done  likewise,  and,  if  he  could  not,  be 
should  have  plainly  and  distinctiy  alleged 
sufficient  reason  to  excuse  himself  from  not 
knowing  what  could  be  so  easily  seen;  that 
the  general  statement  that  petitioner  could 
not  see  the  danger  "from  his  position"  was 
not  sufficient;  and  that  the  sufficiency  of  the 
petition  should  not  be  determined  by  an  iso- 
lated allegation,  but  all  parts  should  be  con- 
strued together.  The  answer  to  these  conten- 
tions Is  that  tbe  petition  alleged  "it  was  im- 
possible for  petitioner  to  see,  from  ills  posi- 
tion, that  it  was  not  safe  to  obey  the  order 
given  hbn."  This  allegation,  though  general, 
surely  assigned  a  sufficient  reason,  in  sub- 
stance, why  the  petitioner  could  not  compre- 
hend the  danger  which  was  so  apparent  to 
the  foreman.  The  general  demurrer  went  to 
the  substance  only  of  the  petition,  making 
the  point  that  the  petition  was  essentially  in- 
sufficient in  law,  and  not  that  it  was  merely 
formally  defective.  If  the  railroad  company 
desired  more  specific  information  as  to  the 
position  of  the  petitioner  when  he  was  Injur- 
ed, and  the  reasons  in  detail  why,  from  hia 
position,  he  could  not  see  the  danger.  It 
should  have  specially  demurred.  The  peti- 
tion, we  think,  was  sufficient  in  substance; 
the  test  of  this  being  whether  the  defendant 
could  admit  all  that  was  alleged  and  escape 
liability.'  There  was  no  error  In  overruling 
the  demurrer.  Some  of  the  decisions  of  this 
court  which  support  the  ruling  now  made 
are  Manufacturing  Co.  v.  Welch,  61  Ga.  444; 
Car  Co.  V.  Martin,  92  Ga.  161,  18  a  B.  364; 
Telegraph  Co.  v.  Jenkins,  92  Ga.  398,  17  S.  E. 
620;  Bank  v.  O'Neal,  101  Ga.  673.  28  S.  B. 
973;  Blackstone  v.  Railway  Co.,  105  Ga.  380, 
81  S.  B.  90;  South  Carolina  &  G.  R.  Co.  T. 
Augusta  Southern  B.  Co.,  Ill  Ga.  420,  36  & 
B.  593. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LiBWlS,  J.,  absent  OB  account 
of  sicknesB.  ' 

(U6aa.»S5) 
PARSONS  et  al.  v.  PRBT. 
(Supreme  Court  of  Georgia.     July  10,  1902.) 

OYSTER  LANDS— LBASa  BT  COUNTT  COUUIS- 
SIONBRS-OBJBCTIONS. 

1.  Section  1696  of  the  Political  Code  does 
not  authorize  any  person,  in  his  capacity  as  a 
private  citizen,  to  object  to  the  granting  of  a 
lease  of  territory  for  planting  and  cultivat- 
ing oysters,  on  the  ground  that  the  applicant 
for  the  lease  has  not  taken  the  proper  prelimi- 
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nary  atejpa  for  obtaining  the  iune;  nor  doea 
that  section  confer,  upon  one  claiming  aa  own- 
er, the  right  to  set  up.  In  resistance  to  the 
in'anting  of  the  lease,  the  contention  that  the 
territory  in  question  is  not,  because  of  its  be- 
ing his  private  property,  a  proper  subject-mat- 
ter of  the  lease  applied  for. 

2.  The  evideuce  in  the  present  case  fully  war- 
ranted a  finding  that  the  caveator,  who  claimed 
that  he  had  planted  the  territory  in  controversy 
before  the  lease  was  applied  for,  had  not  in  tact 
done  80. 

(Syilabua  by  the  Court.) 

Eitror  from  superior  court,  Ctaatham  coun- 
ty;   P.  E.  Beabrook,  Judge. 

Application  of  Emanuel  Prey  for  lease  of 
certain  oyster  lands.  George  Parsons  and 
others  file  a  caveat  Judgment  for  peti- 
tioner, and  Parsons  and  others  bring  error. 
Affirmed. 

W.  W.  Gordon,  jr.,  and  Osborne  &  Law- 
rence, for  plaintiffs  In  error.  Geo.  W.  Bec- 
kett and  Geo.  T.  Cann,  (or  defendant  In  er- 
ror. 

LUMPKIN,  P.  J.  The  defendant  In  er- 
ror. Emanuel  Prey,  presented  to  the  com- 
missioners of  Chatham  county  an  applica- 
tion t<«  a  lease  of  certain  territory  upon 
which  to  plant  and  cultivate  oysters.  This 
application  was  based  upon  section  1696  et 
seq.  of  the  Political  Code.  George  Parsons 
appeared  before  the  commissioners,  and  filed 
a  caveat  to  the  granting  of  Prey's  applica- 
tion. Subsequently,  Augustus  Oemler  united 
with  Parsons  In  filing  an  amendment  to  bis 
original  caveat  In  this  amendment  it  was 
alleged  that  "the  said  Greorge  Parsons  has 
already  planted  such  ground  within  said 
county  and  state,  and.  If  any  lease  is  granted 
at  all,  he  is  entitled  to  a  preference  in  ob- 
taining the  lease  of  such  ground,  and  he 
hereby  applies  for  such  lease."  A  hearing 
was  had  before  the  commissioners,  at  which 
much  evidence  was  Introduced  on  Iwth  sides, 
and  at  the  conclusion  thereof  the  commis- 
sioners passed  an  order  granting  Prey's  ai>- 
pUcatlon  for  a  lease.  Thereupon  Parsons 
and  Oemler  presented  to  the  superior  court 
a  petition  for  certiorari,  which  was  over- 
ruled, and  they  excepted. 

1.  In  the  pleadings  filed  by  Parsons  and 
Oemler,  they  set  forth  divers  reasons  why 
Prey's  application  should  not  be  granted,  one 
of  which  was  that  he  had  not  complied  vrlth 
the  provisions  of  the  statute  with  respect  to 
staking  off  the  territory  he  sought  to  lease. 
They  also  relied  on  certain  allegations  of 
fact  which.  If  true,  showed  that  this  terri- 
tory was  not  under  the  law,  subject  to  lease. 
Among  these  allegations  was  one  to  the  effect 
that  this  territory  was  the  private  property 
of  Parsons,  which  be  bad  leased  for  a  term 
of  years  to  Oemler.  Section  1696  of  the 
Political  Code  reads  as  follows:  "The  county 
conunlssioners  in  any  county,  or  where  there 
Is  no  board  of  county  commissioners,  the 
ordinary  for  said  county,  upon  the  application 
of  any  person  for  certain  territory  in  any  of 
the  navigable  waters  of  this  state,  and  with- 


in a  distance  of  one  tliousand  feet  from  tbs 
shore  at  ordinary  mean  tide,  upon  satisfac- 
tory proof,  on  hearing  had  before  the  county 
commissioners  <»*  the  ordinary,  that  said  ter- 
ritory had  been  duly  staked  off  at  the  line  of 
ordinary  mean  high  water  where  the  leased 
ground  Is  opposite  the  public  marshes  of  this 
state,  and  in  ail  other  cases  at  the  line  of 
low  water,  except  where  the  consent  of  the 
adjacent  landowners  is  obtained  for  the  stak- 
ing off  at  said  line  of  high  tide,  for  a  period 
of  thirty  days  before  the  hearing  of  sucT 
application  shall  execute  a  lease  for  twenty 
years,  with  a  privilege  of  renewal  for  thirty 
years  more,  to  such  applicant  as  may  first 
apply  for  such  territory,  where  there  are  no 
natural  beds  as  evidenced  by  the  survey  re- 
ferred to  in  section  1700.  Any  person  who 
has  already  planted  any  ground  within  said 
county  shall  have  the  preference  in  obtain- 
ing the  lease  of  such  grounds,  and  upon  ap- 
plication of  any  other  person  for  said  terri- 
tory, the  proper  authorities  for  executing 
such  leases  shall  give  thirty  days  notice  of 
such  application,  by  posting  a  notice  at  the 
court  house  door;  and  if  the  person  who  has 
planted  oysters  thereon  shall  make  applica- 
tion therefor  before  the  expiration  of  said 
thirty  daysv  It  shall  be  leased  to  him,  but 
otherwise  to  the  aforesaid  applicant:  pro- 
vided, that  the  provisions  of  this  section 
shall  not  apply  to  oyster-beds  staked  out  un- 
der laws  heretofore  existing,  nor  to  territory 
within  one  hundred  and  twenty  feet  of  the 
line  of  ordinary  mean  low  tide  In  front  of 
and  adjoining  habitable  high  land  returned 
for  taxation."  Tha  notice  provided  for  by 
this  section  was  evidently  designed  to  afford 
an  opportunity  to  "any  person  who  has  al- 
ready planted"  terrltMy  applied  for  by  an- 
other to  resist  his  application  for  a  lease 
thereof,  and  to  establish  by  proof  the  for- 
mer's right  to  "the  preference  in  obtaining 
the  lease"  to  which  the  statute  refers.  It 
was  not  we  think,  in  legislative  contempla- 
tion that  there  should  be,  under  the  provi- 
sions of  this  section,  any  contest  before  the 
county  authorities  with  respect  to  the  grant- 
ing of  leases  to  oyster  lands,  save  only  In 
the  event  an  application  for  a  lease  should 
be  met  by  a  counter  application  filed  by  one 
claiming  that  he  had  already  planted  the  ter- 
ritory covered  by  the  pending  application 
therefor.  While  the  statute  does  declare 
that  the  county  authorities  shall  act  "upon 
satisfactory  proof,  on  hearing  had  before" 
them,  it  embraces  no  provision,  save  as 
above  indicated,  for  pa-mitdng  persons  ob- 
jecting to  the  granting  of  a  lease  to  appear 
before  the  county  authorities,  and  contest 
with  an  applicant  bis  right  to  the  lease  he 
seeks  to  obtain.  That  Is  to  say,  the  law  as 
written  does  not  confer  upon  any  person.  In 
his  capacity  aa  a  private  citizen,  the  right  to 
object  to  the  granting  of  a  lease  on  the 
ground  that  the  applicant  has  not  taken  the 
propw  preliminary  steps  for  obtalnhig  the 
same;   nor  upon  one  claiming  as  owner  the 
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right  to  set  np  the  contention  that  the  teis 
ritory  In  question  1b  not,  because  of  Its  being 
bis  private  property,  the  proper  subject-mat- 
ter of  the  lease  applied  for.  Beyond  doubt, 
it  was  never  contemplated  that  questions  In- 
volving the  title  to  realty  should  be  tried 
end  adjudicated  by  the  tribunal  created  for 
the  purpose  of  leasing  oyster  lands  belonging 
to  the  state.  To  construe  the  statute  as  au- 
thorizing such  questions  to  be  thus  passed 
upon  vrould  be  to  render  It  unconstitutional; 
for  It  Is  not  within  the  power  of  the  general 
assembly  to  deprive  the  superior  court  of  Its 
exclusive  Jurisdiction  over  Issues  of  this  nar 
ture.  It  follows,  of  course,  that  in  the  pres- 
ent case  the  county  commissioners  were  with- 
out Jurisdiction  to  try  Farsona'  alleged  claim 
of  ownership  to  the  territory  sought  to  be 
leased;  and  therefore  neither  he  nor  Oemler 
Is  bound  by  any  adjudication  In  regard  there- 
to which  the  coiunty  commissioners  under- 
took to  make.  In  view  of  what  Is  said 
above,  we  do  not  feel  called  upon  to  discuas 
any  of  the  questions  presented  by  the  pliead- 
ings  and  evidence  in  this  case,  except  the 
one  with  which  we  shall  briefly  deal  in  the 
next  division  of  this  opinion.  It  being  the 
only  one  which  was  properly  before  the 
county  commissioners  for  determination. 

'2.  As  has  been  seen,  no  person  Is  mtltled 
to  a  preference  over  an  applicant  for  a  lease, 
save  one  "who  has  already  planted"  the  ter- 
ritory sought  to  be  leased.  It  was  therefore 
Incumbent  upon  Parsons,  In  order  to  establish 
his  alleged  preference  over  Prey,  to  show 
affirmatively  that  he  (Parsons)  had  In  fact 
planted  the  grounds  In  (XKitroversy  prior  to 
the  fllhig  of  Prey's  application.  This,  Par- 
sons signally  failed  to  do.  The  testimony 
disclosed  that  he  had  never  himself  planted, 
or  caused  to  be  planted,  any  oysters  upon 
these  grounds.  Oemler  testified.  In  general 
terms,  as  follows:  "I  had  actual  charge  when 
the  Oemler  Ck>mpany  leased  the  ground  In 
1892,  and  have  continued  In  charge  ever 
since.  At  that  time,  In  behalf  of  Mr.  Par- 
sons, we  staked  this  very  ground,  and  I  Jbad 
twelve  or  fourteen  men  employed  for  three 
months  planting  this  particular  territory.  I 
have  planted  those  grounds  for  the  last  ten 
years."  In  view  of  other  facta  appearing  in 
the  record  before  us,  it  is  quite  probable 
that  this  witness  meant  to  be  understood  as 
saying  merely  that  the  lessee  company,  act- 
ing through  Its  agents,  "stoked  this  very 
ground,"  in  order  that  the  precise  location  of 
the  leased  territ(X7  might,  without  expense 
to  Parsons,  be  definitely  settied  as  between 
him  and  the  company,  for  their  mutual  pro- 
tection and  benefit  The  lease  from  Parsons 
to  that  company,  which  was  introduced  In 
evidence,  negatives  the  idea  that  he  was  to 
have  any  interest  In  the  oyst»B  which  the 
lessee  might  plant  and  cultivate  during  the 
term  of  years  specified  In  that  Instrument 
This  being  so,  it  Is  hardly  likely  that  Oem- 
ler meant  to  say  the  oysters  were  planted 
"in  behalf  of  Mr.  Parsons":    but,  granting 


that  the  testimony  of  this  witness  Is  susceptt* 
ble  of  this  construction,  the  statement  made 
hy  him  in  this  connection  amounted  to  no 
more  than  a  bare  conclusion  on  his  part  bas- 
ed, most  probably,  upon  the  Idea  that  Par- 
sons, as  the  owner  of  the  grounds  planted  by 
the  lessee  company,  would,  at  the  termina- 
tion of  Ito  lease,  be  entitied  'to  any  unmarket- 
able oysters  which  that  company  might  leave 
In  the  beds,  and  thus  die  planting  would  ul- 
timately Inure  to  his  benc^t  Howev»  this 
may  be,  the  county  commissioners  were  fully 
warranted  In  finding  that  In  point  of  fact. 
Parsons  never  planted,  either  in  person  or  by 
agent  or  employe,  any  oysters  whatever  on 
the  grounds  In  controversy;  for  the  only  oth- 
er witness  testifying  as  to  this  matter  was 
one  who  was  Introduced  in  behalf  of  Par- 
sons, and  who  stated  irasitively  and  unequiv- 
ocally that  he  "never  planted  any  oysters 
there,  but  Mr.  Oemler  did";  the  facte  as  to 
what  occurred  behig  that  Parsons  "leased 
these  lands  to  the  Oemler  Oyster  Company 
for  five  years  from  May  3d,  1882,  and  gave 
them  the  exdusive  right  to  the  oysters  in 
the  creeks,  on  the  marshes  and  shores," 
warranting  "his  titie  to  the  company";  and 
that  "on  January  1st  1896  [he],  made  a  lease 
directly  to  Oapt  Oemler,"  covering  the 
grounds  In  dispute,  for  a  period  of  ten  years. 
This  lease,  which  was  admitted  in  evidoice, 
purported  to  give  to  Oemler  "the  exclusive 
right  to  plant  and  gather  oysters"  within  the 
territory  therein  specified;  so  it  is  only  fair 
to  presume  that  such  planting  as  was  done 
snbsequentiy  to  the  date  last  mentioned  was 
tar  Oemler's  exclusive  ben^t,  as  lessee,  and 
not  '^  behalf  of  Mr.  Parsons,"  the  lessor. 
Indeed,  we  are  decidedly  of  the  opinion  that 
the  evidence  bearing  on  this  branch  of  the 
controversy  between  Prey  and  Parsons  de- 
manded a  finding  that  the  latter  was  not, 
as  he  alleged,  entitled  to  a  preference  be- 
cause he  had  already  planted  the  territory 
covered  by  the  former's  application  prior  to 
the  time  It  was  filed.  Accordingly,  we  hold 
that  the  judge  of  the  superior  court  prop- 
erly overruled  the  petition  for  certiorari. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  account 
of  atckness. 


(lis  Oa.  798) 

SOVBRBION  OAMP  WOODMEN  OF  THB 

WORLD  V.  THORNTON. 

(Supreme  Court  of  Georfda.     April  25,  1902.) 

FRATBRNAL   INHtlRANCB-BT-LAWB-CON- 
STRUCnON. 

1.  By-lawa  enacted  by  a  fraternal  insurance 
order  will,  In  the  absence  of  b  clearly  express- 
ed Intention  to  the  contrary,  be  construed  to 
have  a  prospective  operation. 

(SyllaboB  by  the  Court) 

Error  from  city  court  of  Atlanta;   H.  M. 
Reld,  Judge. 
Action  by  M.  H.  Thornton  against  the  Soy- 

f  L  8«e  Isniranca,  toL  18.  Otat.  Die  f  ItU. 
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erelgn  Gamp,  Woodmen  of  the  World.  Judg- 
ment for  plalntlft,  and  defendant  brings  er- 
ror.   Affirmed. 

Boaaer  &  Garter  and  J.  L.  Hopkins  &  Sons, 
fw  plaintiff  In  error.  King  &  Spalding,  for 
defendant  in  error. 

SIliIMONS,  G.'  J.  The  plaintiff  in  error,  a 
mntual  fraternal  benefit  association,  Issued 
to  J.  A.  Thornton,  on  May  31,  1S83,  a  cer- 
tlflcate  for  $3,000,  payable  at  his  death,  on 
certain  condltlonB,  to  his  wife  as  beneficiary. 
This  certificate  contained,  among  others,  the 
foUowing  stipulation:  "This  certificate  Is  is- 
sued and  accepted  subject  to  all  the  condl- 
tlonB on  the  back  hereof,  and  named  in  the 
sovereign  constitution,  fundamental  laws, 
and  by-laws  of  tills  fraternity,  and  liable  to 
f(«feiture  if  said  sovereign  [member]  sliall 
not  comply  with  said  conditions,  constitution, 
fundamental  laws,  and  such  by-laws  and 
rules  as  are  or  may  be  adopted  by  the  sov- 
ereign camp,  head  camp,  or  the  camp  of  the 
Jurisdiction  of  which  he  is  a  member  at  the 
date  of  bis  death."  Among  the  conditions 
referred  to,  and  which  were  made  a  part  of 
title  certificate,  was  the  following:  "If  the 
member  holding  tliis  certificate  •  •  * 
shall  die  *  *  *  by  his  own  hand  [except 
tliat  it  be  shown  that  be  was  at  the  time  in- 
sane], ♦  ♦  •  then  ♦  •  •  this  certifi- 
cate shall  be  null  and  void."  In  1897  the 
following  by-laws  were  enacted:  "If  the 
member  holding  tills  certificate  •  *  • 
should  die  by  his  own  hand  or  act,  whether 
sane  or  Insane,  *  *  *  or  if  any  of  the 
statements  or  declarations  In  the  application 
for  membership,  and  upon  the  faith  of  which 
tlila  certificate  was  Issued,  sliall  be  found  in 
any  re8i>ect  untrue,  this  certificate  shall  be 
null  and  void  and  of  no  effect"  "It  [the 
sovereign  camp]  sliall  enact  laws  for  its  own 
government  and  for  conducting  the  business 
of  the  order  generally,  provide  penalties  for 
violation  thereof,  have  power  to  prescribe 
and  finally  determine  the  rights,  privileges, 
duties,  and  responsibilities  of  itself  and  its 
camps  and  the  membersliip  of  the  order." 
In  1889,  prior  to  the  death  of  Thornton,  a 
by-law  known  as  section  59  was  enacted,  as 
follows:  "The  following  conditions  shall  be 
made  a  part  of  every  beneficiary  certificate, 
and  shall  be  binding  on  both  member  and 
order."  "If  the  member  holding  tills  certifi- 
cate •  •  •  should  die  •  •  •  by  his 
own  hand  or  act,  whether  sane  or  insane 

*  *  *;  or  if  any. of  the  statements  or  dec- 
larations in  the  application  for  membersliip, 
and  upon  the  faith  of  which  this  certificate 
was  issued,  shall  be  found  In  any  respect 
untrue,  this  certificate  shall  be  null  and  void, 
and  of  no  effect."  At  the  same  time  another 
by-law,  known  as  section  66,  was  adopted, 
reading  as  follows:  "If  any  membw  of  this 
order  •  •  •  should  die  •  •  •  by  his 
own  hand  or  act,  whether  sane  or  Insane, 

•  *    *    or  if  the  statements  or  declarattons 


in  his  application  for  membership  shall  be 
in  any  respect  untrue,  his  certificate  shall  be 
null  and  void,  and  of  no  effect;"  and  also, 
at  the  same  time,  a  by-law  known  as  section 
68,  as  follows:  "Each  and  every  beneficiary 
certificate  is  Issued  only  upon  the  condi- 
tions stated  In  and  subject  to  the  constitu- 
tion and  laws.  The  constitution  and  laws  of 
the  sovereign  camp  of  the  woodmen  of  the 
world  now  in  force,  or  wlilch  may  be  here- 
after enacted,  by4aws  of  the  camp  now  In 
force,  or  which  may  be  hereafter  enacted, 
the  application  and  certificate,  shall  consti- 
tute a  part  of  the  beneficiary  contract  be- 
tween the  order  and  the  member."  There 
were  other  by-laws  adopted  in  1899,  which 
are  shown  in  the  brief  of  evidence,  but  the 
view  that  we  take  of  the  case  renders  it 
unnecessary  to  set  them  forth  here,  as  they 
would  not  be  illustrative  of  the  questions  to 
be  decided. 

Thornton  died  after  the  adoption  of  the  by- 
laws which  we  have  quoted.  He  was  Insane 
at  the  time  of  bis  deatli,  and  died  by  his 
own  hand.  Notice  and  proofs  of  death  ware 
duly  submitted  to  the  Insurance  society,  but 
payment  of  the  amount  of  the  certificate  was 
refused.  Mrs.  Thornton,  the  beneficiary, 
thereupon  brought  her  action  upon  the  cer- 
tificate in  the  city  court  of  Atianta.  The 
evidence  Introduced  on  the  trial  consisted  of. 
the  extracts  from  the  constitution  and  by- 
laws of  the  defendant  society  wlilch  have 
been  quoted  above,  together  with  others 
which  it  is  not  necessary  to  specifically  enu- 
merate, and  a  statement  of  facts  agreed  up- 
on by  counsel  for  both  parties.  After  argu- 
ment, the  court  directed  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  policy,  to 
which  ruling  the  defendant  excepted.  This 
case  has  been  twice  argued  by  brief  by  the 
able  and  learned  counsel  for  the  plaintiff  and  _ 
the  defendant  In  »ror.  Numerous  cases ' 
have  been  cited  by  lioth  sides  upon  the  ques- 
tion of  the  power  of  an  association  of  the 
character  of  the  plaintiff  in  error,  under  such 
stipulations  in  the  certificate  as  are  above  set 
out,  to  enact  by-laws  which  will  become  a 
part  of  the  contract  between  the  association 
and  the  member,  without  expressly  declaring 
that  the  by-law  shall  have  a  retroactive  op- 
eration. A  great  many  of  the  cases  cited  and 
relied  on  by  counsel  for  the  plaintiff  In  error 
do  not  discuss  this  question,  but  assume 
without  argument  that  the  by-laws  under 
consideration  are  retroactive,  whether  made 
BO  by  the  by-laws  themselves  or  not.  Some 
cases  hold  that  the  simple  adoption  of  a  by- 
law makes  it  a  part  of  the  contract  evidenced 
by  the  certificate  containing  stipulations  simi- 
lar to  those  in  the  cortiflcate  now  under  con- 
sideration, while  still  other  cases  hold  that 
under  such  stipulations,  in  order  to  make  a 
by-law  retroactive  in  its  effect,  the  by-law  it- 
self must  declare,  or  at  least  manifest  a  dear 
Intent,  that  it  shall  have  such  an  operation. 
This  Is  not  the  first  time  that  this  court  has 
had   this   question  under   consideration.    It 
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was  squarely  presented  for  determination  in 
the  ease  ot  Ancient  Order  v.  Brown,  112  Ga. 
546,  37  S.  B.  890,  and,  after  full  argument 
and  careful  .consideration,  we  adopted  tlie 
view  of  tbe  class  of  cases  last  mentioned,  and 
decided  in  effect  that  a  by-law  of  a  mutual 
benefit  society,  enacted  subsequently  to  tbe 
Issuance  of  a  cotlficate  of  insurance,  sbould 
be  given  a  prospective  operation.  In  the  ab- 
sence of  a  clear  Intent  that  It  should  act  retro- 
spectively. Leave  was  glvoi  counsel  for  the 
plaintiff  In  error  to  review  the  Brown  Case, 
but,  after  careful  consideration  and  much  ra- 
fiectlon,  we  have  come  to  the  conclusion  that 
that  decision  is  sound,  and  more  In  conso- 
nance with  common  sense  and  reason  than 
those  cases  which  take  a  contrary  view. 
None  of  the  other  cases  cited  by  counsel  on 
either  side  are  binding  upon  us,  and  we  de- 
cided to  follow  those  cases  which,  in  our  optn- 
ioa,  were  most  in  conformity  with  law  and 
reason,  and  therefore  adopted  tbe  rule  an- 
nounced In  tbe  Brown  Case,  supra. 

The  charter  of  a  corporation  of  this  char- 
acter Is  of  a  dual  nature.  It  is  a  contract 
between  tbe  corporation  and  the  state  or  oth- 
er power  granting  the  charter,  and  It  Is  also 
a  contract  between  the  corporation  and  Its 
members.  Whenever  a  corporation  makes  a 
contract  with  one  of  its  members,  that  con- 
.tract  stands  on  the  same  footing  as  If  he 
were  a  stranger;  and  this  Is  true  although 
none  but  a  member  can  make  a  contract  with 
It  under  Its  charter  and  by-laws.  Being  on 
the  same  basis  as  a  stranger  or  third  party  In 
making  the  contract,  that  contract  should  be 
construed  and  regulated  as  any  other  agree- 
ment would  be  between  different  parties. 
The  member  has  the  right  to  rely  upon  the 
same  rules  for  the  construction  of  bis  con- 
tract as  are  applicable  to  other  contracts. 
While  a  member,  In  making  a  contract,  may 
agree  with  the  corporation  that  be  will  be 
bound  by  tbe  constitution  and  by-laws  of  the 
organization  existing  at  the  time  the  agree- 
ment Is  made,  and  any  other  law  that  may  be 
thereafter  legally  adopted,  he  Is  entitled  to 
rely  upon  the  contract  and  conditions  as  made 
until  tbe  lawmaking  power  enacts  legislation 
which  by  Its  terms  applies  to  his  contract 

Mr.  Nlblack,  in  his  work  on  Benefit  Socie- 
ties (2d  Ed.)  62,  In  discussing  this  subject, 
says:  "It  is  a  recognized  rule  in  the  con- 
struction of  statutes  that  they  shall  be  so 
construed  as  to  give  them  a  prospective  op- 
eration only,  and  that  they  shall  be  permitted 
to  operate  retrospectively  only  where  the  In- 
tention to  have  them  so  operate  Is  dear  and 
imdoubted.  The  same  canon  of  construction 
should  be  applied  to  amendments  and  altera- 
tions of  the  by-laws  of  a  society.  They 
should  not  apply  to  or  set  aside  acts  already 
done  under  the  sanction  of  the  by-laws,  un- 
less it  clearly  and  unmistakably  appears  that 
ttae  authority  adopting  them  Intended  that 
they  should  do  so.  It  will  be  presumed  that 
an  amendment  to  the  by-laws  was  not  intend- 
ed to  affect  a  contract  of  Insurance  previous- 


ly Issued  by  the  society."  In  speaking  of  th« 
certificate  of  membership,  on  page  273  of  the 
same  work,  the  author  says:  "Of  course,  be 
may  consent  that  they  shall  modify  It,  but  in 
that  case  they  become  effective  by  reason  of 
bis  consent,  not  by  reason  of  their  enactment 
It  will  be  presumed  that  an  amendment  to 
the  by-laws  was  not  Intended  to  affect  a  con- 
tract of  insurance  previously  Issued  by  the 
society,  and  it  will  be  so  construed  as  to  give 
it  a  retroactive  force  only  when  the  intentlmi 
to  have  It  so  operate  Is  clear  and  undoubted." 
This  Is  no  new  doctrine  In  law.  It  applies  to 
acts  passed  by  the  legislature  of  a  state  as 
well  as  to  laws  enacted  by  a  benefit  society. 
It  Is  a  reasonable  and  Just  role  of  construc- 
tion for  such  acts.  While  a  member  may 
agree  in  his  contract  that  laws  th^eafter 
passed  shall  bind  him,  such  a  law,  in  order 
to  have  that  effect,  must  show  clearly  tbe  In- 
tention of  the  lawmaking  power  that  it  shall 
become  a  part  of  the  contract  The  member 
Is  then  put  upon  notice  that  his  contract  has 
been  changed,  and  be  can  either  acquiesce  in 
the  change,  or  leave  the  association.  The 
new  law  should  not  be  ambiguous,  or  leave 
him  in  doubt  as  to  whether  or  not  It  applies 
to  his  contract,  for  otherwise  the  member 
might  well  believe  his  contract  to  be  unaf- 
fected by  the  new  legislation,  and  continue 
his  membership  for  years,  wltb  the  result 
that  at  his  death,  owing  to  tbe  violation  by 
him  of  a  doubtful  law,  the  contract  could  be 
set  aside  by  the  association,  and  bis  widow 
and  children  made  to  lose  not  only  the 
amount  of  the  Insurance,  but  all  ttae  money 
paid  by  him  as  premiums. 

Applying  these  rules  to  the  case  at  bar, 
we  find  that  at  the  time  Thornton  made  his 
contract  with  the  association,  no  forfeiture 
was  prescribed  In  case  he  should  die  by  his 
own  hand  while  Insane.  Four  years  later 
the  association  enacted  a  law  providing  for  a 
forfeiture  In  cases  where  the  Insured  should 
die  by  his  own  hand,  whether  sane  or  Insane. 
Two  years  thereafter,  in  1899,  other  legisla- 
tion to  the  same  effect  was  enacted;  one  of 
the  by-laws  then  passed  declaring  that  If  any 
member  of  the  order  should  die  by  bis  own 
hand  or  act,  whether  sane  or  insane,  bis  cer- 
tificate should  be  forfeited.  Construing  all 
the  by-laws  adopted  In  1899  together.  It  seems 
to  us  that  they  were  Intended  to  have  a  pro- 
spective operation.  Tbe  language  used  does 
not  make  It  "clear  and  undoubted"  that  they 
were  Intended  to  act  retrospectively.  There 
Is  not  one  of  them  contained  In  the  brief  of 
evidence  that  manifestly-  and  unmistakably 
applies  to  any  certificate  Issued  prior  to  the 
time  of  their  adoption.  None  of  tbem,  ex- 
cept by  mere  Implication,  refers  to  the  hold- 
ers of  certificates  already  Issued.  It,  there- 
fore, not  being  "clear  and  undoubted"  that 
they  were  intended  to  apply  to  certificates 
then  existing,  under  the  rules  of  construction 
above  laid  down  they  must  be  held  to  affect 
only  those  certificates  which  were  tbereafter 
Issued. 
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Judgment  afllnned.  AH  the  jnstlces  con- 
eniTtiig,  except  LEWIS,  J.,  abs^it  on  account 
of  BlcknesB. 


(US  Ga.  8S8) 

OABTER  T.  BBUN8WICK  A  W.  B.  CO. 
(Snpreme  Court  of  Georgia.     July  18,  1002.) 

IMJimT  TO  XMFLOYft— RELBASB  OF  DAMAQBB 
—RIGHT   OF  ACTION. 

1.  Am  to  the  questious  of  law  raised  in  the 

Ereeent  record,  save  that  dealt  with  in  the  next 
eadnote,  this  case  is  controlled  by  the  decision 
of  this  court  in  the  case  of  Petty  v.  Bailroad 
Co.,  35  8.  E.  82,  109  Oa.  666. 

2.  A.  stipulation  manifestly  designed  for  the 
benefit  of  the  company,  to  the  effect  that  a 
beneficiary  would  not  be  paid  nnder  the  re- 
lief and  hospital  system  unless  the  empIoy6 
Irat  filed  with  the  proper  officers  of  this  de- 
partment satisfactory  releases,  does  not  au- 
thorize one  who  has  received  benefits  at  the 
hands  of  this  department,  in  accordance  with 
his  terms  of  membership  therein,  to  prosecute 
bis  claim  for  damages  merely  because  he  has 
failed  or  refused  to  execute  each  a  release. 

(Syllabus  by  the  Coart) 

Error  from  city  conrt  of  Waycroea;  J.  S. 
Williams,  Judge. 

Action  by  L>nm  Carter  against  the  Bmns. 
wick  ft  Western  Bailroad  Company.  Judg- 
ment for  defendant  Plaintiff  brings  orror. 
Affirmed. 

W.  F.  Crawley,  J.  L.  Crawley,  and  L.  A 
Wilson,  (or  plaintiff  in  error.     W.   Bi   Kay 
3.  O.  McDonald,  for  defendant  In  error. 

PBB  OUBIAM.    Judgment  affirmed. 

I^BWIS,  Jn  absent  on  aoconnt  of  sickness. 


(115  Oa.  913) 

SHEALT  T.  WAMMOOK  et  aL 

(Snpreme  Court  of  Georgia.     Joly  17,  1902.) 

DmOD— (X>N8THU0TI0N— B8TATB   <X>NyvrBD. 

1.  A  deed  of  land  made  in  1878,  to  an  unmar- 
ried woman  "and  her  heirs  from  her  body,  if 
any,  if  she  have  no  heirs  of  her  body,  then 
to^  the  heirs  of  the  grantor  at  the  death  of  the 
grantee,  which  deed,  while  expressly  convey- 
mg  a  fee-eimple  estate,  reserved  to  the  grantor 
the  nse  and  control  of  the  land  during  his  life, 
created,  in  legal  effect,  an  estate  in  the  gran- 
tor for  life,  with  remainder  to  the  grantee  in 
fee,  subject  to  be  devested  upon  her  death 
wiuoat  children.  The  grantee  having  subse- 
quently married,  and  having  died  after  the 
grantor  without  ever  having  had  a  child,  the 
fee  to  the  land  passed,  under  the  terms  4Mt  the 
deed,  to  the  grantor's  heirs. 

(Syllabus  by  the  Court) 

Bkm  from  snperlw  court,  Washlngtoo 
comity;  B.  D.  Evans,  Judge. 

Acttoo  by  Caroline  Wammock  and  others 
•gainst  Wilson  Sbealy.  Judgment  (Or  ^aln^ 
tUfs,  and  defendant  brings  error.    Afflrmed. 

Daley  It  Walker,  for  plaintiff  In  tmr. 
Hardwlck  It  Hymen  and  Bawllngs  &  How- 
aid,  for  d^endants  In  error.   , 

SIMMONS,  C  3.  This  was  an  action  of 
ajectment    Tlie  case  was  submitted  to  the 


Judge  of  the  court  below,  without  the  inter- 
vention of  a  Jury,  upon  an  agreed  statement 
of  facts,  the  material  portion  of  which  is, 
in  substance,  as  follows:  In  1878,  the  prem- 
ises in  dispute  were  conveyed  by  a  deed 
which  contained  substantially  the  following 
recitals:  "Georgia,  Washington  county. 
This  Indenture,  made  this  October  9,  1878. 
between  Allan  Jackson,  of  the  first  part,  uud 
Elizabeth  Jackson,  of  the  second  part,  both 
of  said  county,  wltnesseth  that,  for  and  in 
consideration  of  my  natural  love  and  affec- 
tion for  the  said  party  of  the  second  part,  the 
party  of  the  first  part  hath  granted,  sold,  and 
conveyed  unto  the  said  party  of  the  second 
part,  and  the  heirs  from  her  body,  It  any,— 
If  she  shall  have  no  heirs  of  her  body,  then 
to  my  lawful  heirs  at  the  death  of  the  said 
party  of  the  second  part,— all  that  tract  of 
land  [describing  the  premises  in  dispute].  To 
have  and  to  hold  the  above-described  prem- 
ises, with  all  the  rights  and  profits  in  any 
way  thereto  belonging,  to  herself,  h»  heirs 
as  above  stated,  and  assigns,  in  fee  simple, 
forever.  Reserving  to  myself,  however,  the 
tise  and  control  of  the  above-described  prem- 
ises for  and  during  my  natural  life."  In 
June,  1879,  the  maker  of  this  instrument  died 
Intestate,  leaving  as  his  heirs  at  law  the 
plaintiffs.  At  the  date  of  the  execution  of 
the  deed,  above  re(erred  to,  Elizabeth  Jack- 
son, the  grantee  thwein,  was  unmarried,  and 
bad  no  chlldr«i.  She  afterwards  married 
the  defendant,  JShealy,  but  died  intestate  in 
June,  1900,  never  having  had  any  children, 
and  leaving  Sbealy  as  her  sole  heir  at  law. 
At  the  date  of  her  death,  the  plaintiffs  in  this 
suit  were  the  heirs  at  law  of  Allan  Jackson. 
The  court,  after  hearing  arguments,  render- 
ed Judgment  in  favor  of  the  plaintiffs  for 
the  premises  In  dispute,  and  for  mesne  prof- 
Its.  To  this  Judgment  the  defendant  except- 
ed. 

The  legal'  effect  of  the  deed  in  this  case 
was  to  create  an  estate  in  the  donor  for  bis 
natural  life,  with  remainder  to  the  grantee 
and  her  heirs  from  her  body.  If  any,  and  a 
limitation  over,  at  the  death  of  the  grantee 
without  heirs  from  her  body,  to  the  lawful 
hdrs  of  the  donor.  The  general  rule  is  tliat 
"where  there  is  a  gift  of  a  particular  interest 
In  the  same  property,  antecedent  to  the  gift 
to  the  person  whose  death  Is  spoken  of,  the 
death,  in  the  absence  of  all  Indications  of  a 
contrary  intent,  Is  construed  to  be  a  death 
In  the  lifetime  of  the  first  taker,"  so  that  the 
estate  becomes  absolute  in  the  remainderman 
upon  his  surviving  the  life  tenant  Smith, 
Bzea  Interests,  {  668;  Sumter  y.  Carter  (de- 
cided at  this  term)  42  S.  B.  824.  The  case 
at  bar,  however,  does  not  fall  within  this 
rnle.  The  donor  himself  being  the  life  ten- 
ant and  his  lawful  heirs  being  the  nlterlw 
donees  at  the  death  of  the  named  remainder- 
man without  heirs  from  her  body,  two  con- 
tingencies are  provided  for:  First  the  death 
of  the  donor  and  life  tenant  before  the  nam- 
ed remainderman,  leavbig  lawful  heirs;  and- 
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second,  tbe  remainderman's  deattt  wltbout 
heirs  from  her  body.  See  Outland  t.  Bowen 
and.)  17  N.  B.  281,  7  Am.  St.  Rep.  423,  424. 
If  tbe  deed  contained  no  limitation  oyer,  the 
conveyance  in  remainder  to  the  grantee  and 
her  hell's  from  her  body  alone  would  have 
given  the  grantee  an  estate  tall  (Cbewnlng 
V.  Shumate,  106  Ga.  7S1,  82  S.  E.  544;  ElUs 
V.  Gray,  110  Ga.  612,  614,  36  S.  E.  97),  which 
would  hare  been  converted  into  an  absolute 
fee  by  our  act  of  December  21,  1821.  Id. 
And  such  estate  would  be  unaffected  by  the 
limitation  over  at  the  death  of  the  grantee 
without  betta  from  her  body,  if  such  words 
meant  an  Indefinite  failure  of  Issue.  But 
since  our  act  of  February  17,  1854,  these  and 
equivalent  terms  in  limitation  over,  which 
theretofore  meant  an  Indefinite  failure  of  Is- 
sue, ate  defined  to  mean  a  definite  failure  of 
Issue.  The  legal  effect  of  this  In  a  case  like 
the  one  at  bar,  where  the  named  grantee  In 
remainder  had  no  children.  Is  to  change  the 
estate  under  the  preceding  clause,  and  give 
the  grantee  a  auallfled  or  determinable  fee, 
which  is  devested  upon  her  death  without 
leaving  children.  Such  a  grant  Is  legal,  as 
a  fee  may  be  limited  upon  a  fee  by  deed  In 
this  state.  Olv.  Code^  i  8062.  It  therefore 
follows  that,  as  the  named  grantee  married, 
and  died  years  after  the  donor  and  life  ten- 
ant without  leaving  or  having  a  child,  the 
lawful  heirs  of  the  donor,  who  are  the  de- 
fendants In  error,  are  entitled  to  the  fee  In 
the  property  under  said  deed. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(M  Qa.  S73) 

PARR  V.  BRIOKSON  et  al. 
(Supreme  Court  of  Georgia.     July  18,  1902.) 

ACTION      ON      NOTB-DEFENSBS— BONA      FID! 

PURCHASBR— EVIDBNCES-CONSIDERA- 

TION— 8ALB  OF  FATBINT  RIGHT. 

1.  A  bona  fide  holder  of  a  negotiable  promis- 
sory note,  purchased  for  value  and  before  matu- 
ri^,  is  protected  against  a  defense  that  the  note 
was  without  consideration. 

2.  Where  a  negotiable  note  payable  at  a  fu- 
ture date  was  indorsed  by  the  payee  to  the 
plaintiff,  In  the  absence  of  proof  to  the  con- 
trary the  law  will  presume  that  the  plaintiff 
took  before  maturity,  for  the  value,  and  with- 
out notice.  Hatcher  v.  Bank,  6  8.  E.  109,  79 
Oa.  642;  Waltors  v.  Pahner,  86  S.  E.  79,  110 
Ga.  77& 

3.  Where,  in  defense  to  a  suit  npon  a  note, 
the  defendant  pleads  that  the  plaintiff  pur- 
chased after  maturity,  and  there  is  no  evi- 
dence to  sustain  the  plea,  a  verdict  In  favor  of 
the  defendant  is  contrary  to  law. 

4.  A  note  given  for  a  patent  right,  but  not 
expressing  npon  its  face  Its  consideration,  is 
not  void  under  the  act  of  1897  (Van  Bpps'  Oode 
Snpp.  i  6660  et  seq.),  and  the  principles  above 
announced  as  to  bona  fide  purchasers  are  ap- 

gicable  to  snch  a  note.    Smith  v.  Wood,  36 
B.  649,  111  Oa.  221.     It  Is  only  where  the 
consideration  is  expressed  In  the  note  that  the 
indorsee  before  maturity  and  for  valne  takes 
it  subject  to  all  defenses. 
(Syllabus  by  the  Court.) 

T 1.  8m  BUI*  sad  Notts,  vaL  T.  Cent  Dig.  |  M^ 


Erroi:  ftom  city  court  of  Atlanta:  A.  BL 
Calhoun,  Judge. 

Action  by  S.  C.  Parr  against  C.  G.  Brick- 
son  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Reversed. 

T.  J.  Ripley  and  A.  M.  Cunningham,  for 
plaintiff  In  error.  W.  L.  Calhoun  and  S.  J. 
Hall,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  at)sent  on  account  of  slckneaa 


(U6  Oa.  42) 


BUSH  V.  MATTOX. 


(Supreme  Court  of  Georgia.     July  23,  1902.) 

CONTRACT-CONSTRDCnON— ACTION    FOR 
BREACH. 

1.  Where  a  leasee  of  convicts,  who  has  a 
right  to  sublet  them  to  oth^  persons,  employs 
another  to  assist  him  in  procuring  some  one 
to  sublet  them,  and  agrees  in  writing  to  pay 
to  the  person  so  employed,  for  his  services, 
all  excess  over  fl4  per  month  for  each  con- 
vict sublet,  and  with  the  assistance  of  the  in- 
termediary the  original  lessee  makes  a  contract 
subletting  the  convicts  at  $16  per  month,  and 
subsequently,  without  the  knowledge  of  the 
intermediary,  releases  the  sublessee,  and  volun- 
tarily reduces  the  amount  from  $16  to  $l4, 
the  intermediary  is  entitled  to  recover  «n  hi* 
contract. 

2.  The  declaration  in  the  presmt  case,  prop- 
erly construed,  constitutes  a  suit  upon  the 
contract  for  damages  for  tlie  failure  to  enforce 
the  sublease  as  made,  and  collect  the  full 
amount  due  thereon,  and  turn  over  to  the 
plaintiff  his  share  of  the  proceeds. 

(Syllabus  by  the  Court) 

Error  from  superior  court;  BIbert  coonty; 
H.  M.  Holden,  Judge. 

Action  by  B.  B.  Bush  against  R.  O.  Mat- 
tox,  administratrix.  Judgment  for  defend- 
ant} and  plaintiff  brings  error.    Reversed. 

W.  p.  Tntt  &  Son,  for  plaintiff  in  error. 
Jos.  N.  Worley,  for  defendant  In  error. 

SIMMONS,  C.  J.  The  state  of  Georgia 
leased  50  convicts  to  Mattox,  who  wished  to 
sublet  them.  He  wait  to  Miller  county, 
where  Dr.  Bush  resided,  and  asked  Bush  to 
assist  him  in  subletting  these  convicts;  tell- 
ing  Bush  that  he  wished  to  get  $14  per 
month  tor  each  of  them,  and  agreeing  in 
writing  to  pay  Bush  "all  above  fourteen  dol- 
lars per  month,— that  Is,  paid  Mattox  for  said 
fifty  convicts^"  the  consideration  being  that 
Bush  should  assist  him  In  hiring  ont  the  con- 
victs, and  should  keep  a  general  watch  over 
them  and  the  financial  standing  of  the  person 
to  whom  they  were  hired.  Sharpe  was  the 
owner  of  a  turpentine  business,  and  desired 
to  hire  some  convicts.  Bush  introduced  him 
to  Mattm,  and  he  agreed  to  lilre  the  con- 
vlctB  i»ovlded  his  attorney  advised  him  that 
the  contract  weuld  be  legal.  The  price  of 
$16  per  month  was  agreed  upon.  Bush  takinff 
part  in  the  conversation  which  led  up  to  this 
agreement  Then  Bush,  Mattox,  and  Sharpe 
went    to    Balnbridge^    in    Decatur    county» 
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wbere  Sbaipe  mm  InftHrmed  by  Ua  counsel 
that  tbe  contract  would  be  legal,  bnt  would 
have  to  be  approved  by  the  state  prison  com- 
mission. Sharpe  and  Mattox  then  entered 
Into  a  written  contract  whereby  Sharpe 
agreed  to  pay  Mattox  $16  per  capita  per 
month  for  the  hire  of  the  60  convicts. 
Sharpe  appointed  (Hie  of  bis  attorneys  at  law, 
Nussbaum,  his  attorney  In  fact,  to  accom- 
pany Mattox  to  Atlanta  to  get  the  prison 
commission  to  approve  the  contract  For 
some  reason,  the  wlginal  contract  was  not 
presented  to  the  commission.  The  evidence 
shows  that  the  chairman  of  the  commission 
bad,  in  a  conversation  with  the  parties,  re- 
marked that  the  commission  did  not  favor 
putting  convicts  on  turpentine  farms,  on  ac- 
Goont  of  the  increase  in  tbe  exx>ense  for 
guards.  Nussbaum  suggested  that  Sharpe 
would  pay  the  increased  expense,  and  the 
chairman  then  said  that  the  commission 
would  probably  approve  the  contract.  A 
new  contract  was  entered  into  between  Mat- 
tox and  Nussbaum,  the  lattK  acting  for 
Sbaipe,  whereby  the  price  to  be  paid  was  re- 
duced to  $14.50.  The  original  contract  was 
never  presented  to  the  commission,  but  this 
new  contract  was  presented,  and  received 
the  approval  of  the  commission.  Subsequent- 
ly Mattox  voluntarily  released  Sharpe  from  a 
portion  of  this  obligation,  by  reducing  the 
agreed  price  from  $14.60  to  $14.  AU  of  this 
was  done  without  the  consent  or  knowledge 
of  Bush.  Under  the  contract  between  Bush 
and  Mattox,  Bush  was  net  only  to  assist  in 
hiring  out  the  convicts,  but  was  to  keep 
watch  over  them,  and  keep  informed  as  to 
the  financial  standing  and  credit  of  the  sub- 
lessee. The  evidence  shows  that  Bush  did 
this.  It  also  appears  that  Sharpe  paid  Mat- 
tox $14  per  month  for  each  convict.  When 
the  pajment  became  due.  Bush  demanded  of 
Mattox  that  the  latter  pay  him  $2  per  capita 
per  month,  claiming  that  this  was  the  excess 
over  $14.  Mattox  refused  to  pay  him  any- 
thing, replying  that  the  prison  commission 
bad  refused  to  approve  the  contract  at  $16, 
and  that  he  had  to  reduce  It.  The  evidence 
shows  tiiat  tills  was  untrue.  Tbe  chairman 
of  the  commission  testified  tliat  the  commis- 
sion was  not  concerned  in  the  amount  paid, 
and,  in  his  opinion,  would  as  readily  have 
approved  the  contract  for  $16  as  they  did  tbe 
one  for  $14.60;  that  the  concern  of  the  com- 
mission was  to  see  that  the  increased  cost 
for  guards  did  not  fall  upon  the  state.  Bush 
brought  suit  against  3£attox  for  the  amount 
be  claimed  to  be  due  him,  predicating  his 
right  on  the  contract  between  him  and  Mat- 
tox. The  defendant  filed  an  answer  which, 
on  account  of  his  death  before  tbe  trial,  was 
in  part  unsupported  by  evidence.  The  de- 
fendant below  seems  to  have  contended  that, 
under  tbe  contract,  he  was  to  pay  Bush  only 
fnicb  amount  In  excess  of  $14  per  capita  per 
month  as  was  actually  paid  him,  and  that, 
tnasmucb  as  be  had  collected  bnt  $14,  he  was 
not  liable  to  Bush  in  any  sum  whatever. 
42S.B.-16 


The  court  directed  a  verdict  for  the  defend- 
ant. Bush  moved  for  a  new  trial,  and,  when 
his  motion  was  overruled,  excepted. 

1.  Under  the  facts  above  stated,  was  Mat- 
tox liable  to  B\isb  in  any  amount  upon  the 
contract?  If  he  was,  then  the  court  erred 
In  directing  a  verdict  for  the  defendant  We 
think  that  the  direction  of  the  verdict  was 
error.  Mattox  went  to  Bush,  and  requested 
his  assistance  in  hiring  out  his  50  convicts, 
agreehig  to  pay  him  all  over  $14  p»  capita 
per  month  he  should  receive  for  them.  Bush 
Introduced  Mattox  to  Sharpe,  who  bired  tbe 
convicts  at  an  agreed  price  of  $16.  Bush  not 
only  Introduced  the  parties,  but  took  part  In 
the  conversation' leading  up  to  tbe  fixing  of 
the  price,  and  then  went  with  them  to  an- 
other county  to  ascertain  whether  the  con- 
tract would  be  legal.  He  also  appears  to 
have  been  present  when  tbe  written  con- 
tract was  entered  into  between  Mattox  and 
Sharpe.  So  far  as  appears  from  the  record, 
Sharpe  is  perfectly  solvent  and  Mattox  could 
have  collected  from  him  tbe  full  amount 
stipulated  for  in  the  contract  It  is  true 
that  this  contract  bad,  under  tbe  law,  to  be 
approved  by  the  prison  catnmisslon,  bnt  the 
testimony  tends  to  show  that  this  would 
have  been  as  readily  approved  as  the  con- 
tract which  was  presented  to  the  commission 
for  approval.  Bush  brought  the  parties  to- 
gether, and  by  his  services  assisted  Mattox 
in  making  the  contract  with  Sharpe.  His 
services  were  in  the  nature  of  the  services 
of  a  broker,  and  it  is  well  settled  that  where 
the  owner  of  real  estate  pute  his  property  in 
the  hands  of  a  real  estate  broker  for  sale, 
and  the  broker  brings  the  owner  and  a  pur- 
chaser together,  and  by  reason  of  this  a  con- 
tract of  sale  is  made,  the  broker  Is  entitled 
to  his  compensation.  Gresham  v.  Cobnally. 
114  Ga.  906,  41  S.  ij3.  42.  The  contract  be- 
tween Mattox  and  Sharpe  appears  to  have 
been  legal  and  binding.  If  Mattox  volun- 
tarily reduced  the  contract  price  from  $16  to 
$14  without  the  consent  of  Bush,  he  is  liable 
to  tbe  latter.  He  had  agreed  to  pay  Bush 
all  over  $14  that  was  paid  liim,  and  when 
Bush  assisted  him  to  make  a  contract  for 
$16  he  had  no  right  to  reduce  It  But  it  was 
said  that  as  he  did  reduce  it  and  as  tbe 
contract  gave  Bush  only  such  excess  as  Mat- 
tox actually  collected.  Bush  cannot  recover 
<m  the  contract  We  think  that  this  is  not 
true.  In  the  first  place,  we  think  that  this 
is  not  a  fair  construction  of  tbe  contract 
Wblle  a  strict  and  literal  construction  might 
lead  to  such  a  result  we  think  the  clear 
meaning  of  the  contract  was  that  Bosh 
should  receive  such  excess  as  Mattox  con- 
tracted for  and  was  able  to  collect,  or  could 
by  due  diligence  have  collected.  Mattox 
could  have  collected  the  full  amoimt  of  $16, 
with  possibly  some  reduction  on  account  of 
Sharpe's  having  to  assume  part  of  the  cost 
of  guarding  the  convicts.  Certainly  he  could 
have  collected  more  than  $14;  and,  if  h( 
voluntarily  reduced  tbe  ivlce  to  that  amount 
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It  waa  hlfl  loos,  and  not  that  of  Bush.  Mat- 
tox  had  no  right  voluntarily  to  give,  away 
Bush's  Interest  in  the  convict  hire.  Being 
entitled  to  collect  more  than  |14,  when  be 
received  that  amount  in  fuU  satisfaction  of 
what  he  could  have  collected  it  was  the 
same,  relatively,  to  Bush,  as  though  Mattox 
had  actually  received  the  full  amount  It 
Mattox  had  so  desired,  he  could  have  re- 
leased Sharps  altogether  from  paying  tax 
the  convicts,  but  he  could  not  thereby  re- 
lease himself  from  his  obligation  to  Bush. 
He  could  give  away  what  was  his,  tmt  not 
what  belonged  to  Bush.  When  he  released 
Sharpe  from  paying  the  excess  over  $14,  and 
then  refused  to  pay  Bush  his  demands,  be 
committed  a  breach  of  the  contract  Con- 
ceding, for  the  sake  of  the  argument  that 
the  prison  commission  woula  not  have  ap- 
proved the  original  contract,  and  that  Mat- 
tox was  entitled  to  collect  from  Sharpe  no 
more  than  the  amount  stipulated  in  the  con- 
tract wUch  was  approved,  still  the  direction 
of  the  verdict  was  erroneous;  for  the  com- 
mission did  approve  a  contract  for  more  than 
$14,  and  Busb  is  entitled  to  the  excess. 

2.  In  the  court  *beIow  some  question  arose 
as  to  the  nature  of  the  present  suit  The 
plaintiff  claimed  that  his  declaration  sounded 
In  tort  The  Judge  held  to  the  contrary. 
After  a  careful  reading  of  the  declaration, 
we  think  the  judge  was  correct  The  allega- 
tions of  the  declaration  make  the  suit  one 
on  a  contract. 

Judgment  reversed.  Ail  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(USOcu  838) 

SAVANNAH,  F.  A  W.  BY.  CO.  v.  BOYLB. 
BOYLE  V.  SAVANNAH,  P.  &  W.  BY.  CO. 
(Supreme  Court  of  Georgia.     July  18,  1902.) 

CARRIERS— ASSAULT    ON    PASSBNaBBr- 
LIABIUTIES. 

1.  Whenever  a  carrier,  through  its  agents 
and  servants,  knows,  or  has  opportuni^  to 
know,  of  a  threatened  injury  to  a  passenger 
from  a  third  person,  whether  such  person  is  a 
passenfcer  or  not  or  when  the  circumstances 
are  such  that  injury  to  a  passenger  from  such  a 
source  might  reasonably  be  anticipated,  and 
proper  precautions  are  not  taken  to  prevent  the 
injury,  the  carrier  is  liable  for  damages  re- 
sulting therefrom. 

2.  The  presence  upon  a  train  of  two  negro 
tramps,  secreted  and  stealing  a  ride  thereon, 
would  not  alone  be  sufflcient  to  cause  the  em- 
pioy6a  in  charge  of  the  train  to  suspect  that 
such  tramps  were  armed  with  deadly  weapons, 
and  to  anticipate  that  when  brought  into  the 
train  under  arrest  they  might  endeavor  to 
escape,  and  while  an  employ^  was  attempting 
to  prevent  the  escape  make  a  murderous  as- 
sault with  such  weapons  upon  one  to  whom 
the  railroad  company  owed  the  duty  of  protec- 
tion, and  who  was  taking  no  part  in  the  effort 
to  prevent  the  escape. 

(Syllabus  by  the  Conrt) 
Error  from  superior  court,  Llbertr  county; 
P.  Seabrook,  Judge. 

^L  Sm  Carrlen,  vol.  i,  C«nt  Dig.  i  112S. 


Action  by  L.  L.  Boyle  against  the  Savan- 
nah, Florida  &  Western  Railway  Company 
From  the  judgment  both  parties  bring  error. 
Judgment  on  one  bill  of  exceptions  reversed, 
and  on  the  other  reversed  with  dlrectiona. 

W.  li.  Clay,  Sh^by  Myrick,  and  W.  O. 
Charlton,  for  defendant  Twiggs  &  Oliver, 
for  plaintiff. 

COBB,  J.  Boyle  sued  the  railway  com- 
pany, alleging  in  bis  petition  snbstantially 
the  following  facts:  The  plaintiff  was  an 
express  messenger,  and  his  duties  required 
him  to  ride  upon  the  train  of  the  defendant 
and  the  defendant  received  htm  npon  Its 
train  In  that  capacity.  On  a  day  named,  two 
negro  tramps  secreted  themselves  on  the 
front  platform  of  the  car  In  which  plaintiff 
was  riding  in  the  dlscliarge  of  his  duties, 
and,  being  discovered  by  the  conductor,  were 
taken  in  charge  by  him  and  the  baggage 
master,  and  placed  in  that  portion  of  the 
coach  set  apart  for  the  use  of  the  express 
company,  where  the  plaintiff  was  attending 
to  his  duties  as  messenger.  The  conductor 
and  baggage  master  did  not  search  the 
tramps,  did  not  place  a  guard  over  them,  and 
did  not  securely  bind  them,  but  attempted 
to  detain  them  In  the  coach  by  negligently 
and  carelessly  tying  one  of  the  two  ends  of 
a  short  rope  around  one  wrist  of  each  tramp, 
leaving  a  play  of  about  four  feet  between 
them,  thus  permitting  the  free  use  of  their 
entire  bodies.  The  tramps  attempted  to  es- 
cape from  the  train  by  jumping  from  the 
side  door  of  the  car,  and  were  resisted  and 
restrained  by  the  baggage  master,  who  hap- 
pened to  be  passing  at  tlie  time.  In  the 
struggle  which  resulted,  both  tramx>8  drew 
revolvers,  which  they  had  secreted  about 
their  clothing,  and  one  of  them  discharged 
his  revolver  at  plaintiff,  who  was  six  feet 
away;  the  ball  striking  plaintiff  In  the  left 
knee  joint  he  at  the  time  taking  no  part  In 
the  struggle  between  the  tramps  and  the 
baggage  master.  During  the  struggle,  tiie 
baggage  master  and  both  tramps  fell  to  the 
floor,  and  one  of  the  tramps  raised  on  his 
knees,  and  fired  again  at  plaintiff,  bat  the 
ball  did  not  strike  plaintiff,  but  went  through 
the  top  of  the  car.  As  a  result  of  the  wound 
In  the  knee  joint  plaintiff  suffered  great 
pain  and  agony,  was  prevented  from  attend- 
ing to  his  regular  duties  for  a  period  of  some 
weeks,  and  was  forced  to  Incur  large  ex- 
pense In  medical  attention,  etc.  It  Is  al- 
leged that  the  injuries  resulting  to  plaintiff 
"were  due  entirely  to  the  gross  and  Inexcus- 
able negligence  and  want  of  cantlon  and 
foresight"  on  the  part  of  the  defendant,  its 
servants  and  employes  in  charge  of  the  train. 
In  placing  the  tramps  In  the  car.  In  failing 
to  search  and  take  from  them  the  revolvers 
concealed  In  their  clothing,  In  failing  to  se- 
curely bind  them,  and  In  falling  to  extend 
to  plaintiff  such  other  and  further  protec- 
tion as  was  necessary  to  prevent  the  Injuries; 
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■n  of  which.  It  la  alleged.  It  was  the  dnty 
of  tb«  defendant  to  have  done.  It  Is  also 
alleged  that  the  plaintiff  did  not  In  any  way 
consent  to  or  contribute  to  his  injuries,  by 
participating  In  the  strnggle  between  the 
baggage  master  and  the  tramps,  or  other- 
wise. To  this  petition,  the  defendant  inter- 
posed 8  general  demnirer,  to  the  oTerrollng 
of  which  It  excepted.  The  case  subsequently 
inoceeded  to  trial,  and  upon  motion  of  the 
defendant  the  Judge  granted  a  nonsalt.  To 
this  Judgment,  the  plalntlfT  excepted.  The 
«:ceptIon  which  complains  of  the  overruling 
at  the  demurrer  will  be  first  disposed  of. 

There  does  not  seem  to  be  any  serious  con- 
troTersy  between  connsel  as  to  what  is  the 
law  of  this  case.  It  Is  conceded  that  the 
doty  which  the  railway  company  owed  to 
the  plaintiff  w-as  the  same  duty  which  It 
would  owe  to  a  passenger  under  similar  dr- 
cnmstances.  It  Is  the  duty  of  a  railway  com- 
pany to  protect  Its  passengers  from  Insult 
or  Injury  at  the  hands  of  fellow  passengers, 
or  of  third  persons,  when  the  circumstances 
are  such  that  a  person  In  tbe  exercise  of  that 
degree  of  diligence  known  to  the  law  as  ex- 
traordinary care  woold  see,  or  should  appre- 
hend, that  the  passenger  was  In  danger  of 
Insult  or  Injury;  and  when  the  circumstan- 
ces are  such  that  the  employes  In  charge  of 
the  train.  In  the  exercise  of  tiie  degree  of 
diligence  above  referred  to,  should  have  fore- 
seen that  an  Insult  or  injury  was  to  be  rea- 
sonably apprehended,  and  failed  or  refused 
to  use  the  means  at  hand  to  protect  the  pas- 
senger therefrom,  the  railway  company  Is 
liable  to  the  passenger  for  any  damages  he 
sustains  as  a  consequence  of  such  failure  or 
refnsaL  "The  general  rule,"  says  the  Ameri- 
can &  Ehiglish  E}ticyclopeedla  of  Law  [volume 
5  (2d  Ed.)]  G53,  "would  seem  to  be  that 
whenever  a  carrier,  through  its  agents  or 
servants,  knows  or  has  opportunity  to  know 
of  a  threatened  Injury,  or  might  have  rea- 
sonably anticipated  the  happening  of  an  In- 
Jury,  and  fails  or  neglects  to  take  the  proper 
precautions,  or  to  use  proper  means,  to  pre- 
vent or  mitigate  such  Injury,  tbe  carrier  is 
liable."  Mr.  Elliott  In  his  work  on  Railroads 
(yolume  4,  §  1639),  In  referring  to  the  duty 
of  protection  against  third  persons  or  other 
passengers  which  railroad  companies  owe  to 
their  passengers,  says:  "It  Is  their  duty  to 
use  proper  care  and  vigilance  to  protect  them 
from  Injuries  by  such  persons,  that  might 
reasonably  have  been  foreseen  and  antici- 
pated."  Mr.  Fetter,  In  referring  to  the  sub- 
Jest  now  under  consideration,  says:  "Knowl- 
edge of  the  passenger's  danger,  or  of  facts 
and  circumstances  from  which  that  danger 
may  reasonably  be  Inferred,  Is  necessary  to 
ilx  tbs  carrier's  liability  in  this  class  of 
cases."  1  Fet  Carr.  g  98.  Mr.  Hutchinson 
sftys:  "The  law  now  seems  to  be  well  set- 
tled that  the  carrier  Is  obliged  to  protect  his 
passenger  from  violence  and  Insult,  from 
whatever  source  arising.  He  is  not  regard- 
ed as  an  Insurer  of  his  passenger's  safety 


against  every  possible  source  of  danger,  but 
he  Is  bound  to  use  nU  such  reasonable  pre- 
cautions as  human  Judgment  and  foresight 
are  capable  of,  to  make  his  passenger's 
Journey  safe  and  comfortable."  Hutch.  Carr. 
§  596.  See,  also:  Spobn  v.  Ralbroad  Co. 
(Mo.)  26  Am.  &  Eng.  R.  Cas.  252;  Felton  v. 
Railroad  Co.  (Iowa)  27  Am.  &  Xteg.  B.  Cas. 
229;  Slra  v.  Railroad  Co.,  115  Mo.  127,  21 
S.  W.  905,  37  Am.  St  Rep.  886;  Id.,  58  Am. 
&  Eng.  S.  Cas.  538;  Railroad  Co.  v.  McBwan 
(Ky.)  2  Am.  &  Eng.  R.  Cas.  (N.  S.)  438; 
Packet  Co.  v.  White  (Tenn.)  41  S.  W.  583, 
38  L.  B.  A.  427;  Railroad  Co.  v.  Jefferson,  88 
Oa.  654.  16  S.  E.  69,  17  U  R.  A  671.  32  Am. 
St  Rep.  87. 

This  Is  not  a  case  where  the  passenger 
claims  damages  for  the  reason  that  the  con- 
ductor and  other  employes  In  charge  of  the 
train  failed  or  refused  to  protect  him  after 
it  became  apparent  that  the  injury  might 
result  to  him  from  the  presence  upon  the 
train  of  a  third  person;  but  the  plaintiff's 
case  depends  upon  whether  the  circumstan- 
ces alleged  in  the  petition  were  such  that 
the  employes  In  charge  of  the  train.  In  the 
exercise  of  extraordinary  care  for  his  pro- 
tection,—that  is,  using  the  utmost  vigilance 
and  care,  or  that  extreme  care  and  caution 
which  very  prudent  persons  exercise,— should 
have  foreseen  that  the  tramps  who  had  been 
arrested  by  them,  and  brought  Into  that  part 
of  the  coach  In  which  the  plalntlfTs  duty 
required  him  to  ride,  were  armed  with  dead- 
ly weapons,  and  would  attempt  to  escape, 
and,  while  making  thetar  attempt  would  dis- 
charge the  deadly  weapons  at  one  who  was 
taking  no  part  In  the  efforts  made  by  an 
employd  to  prevent  such  escape.  If  an  ex- 
tremely prudent  employs  would  have  fore- 
seen that  this  would  have  probably  happen- 
ed, then  It  was  the  duty  of  the  employes  on 
the  train  to  take  fill  reasonable  precautions 
to  prevent  such  an  occurrence,  and  It  would 
have  been  their  duty  to  search  the  tramps 
to  see  if  they  were  armed,  and  to  have  se- 
curely bound  them.  If  there  was  nothing 
In  the  drcumstances  under  which  the  tramps 
were  arrested,  or  in  -  their  manner  when 
brought  Into  the  train,  to  cause  an  extremely 
prudent  person  to  apprehend  that  they  were 
dangerous  characters,  and  would  probably 
resort  to  violence  In  order  to  escape  from 
the  train,  and  nothing  to  Indicate  to  such  a 
person  that  they  were  probably  armed  with 
deadly  weapons,  then  a  failure  to  search  the 
persons  of  the  tramps,  and  to  securely  bind 
them,  would  not  be  such  negligence  on  the 
part  of  the  employes  in  charge  of  the  train 
as  to  render  the  company  liable  to  the  plain- 
tiff. There  Is  nothing  alleged  in  the  petition 
as  to  the  character  of  these  tramps.  It  does 
not  appear  whether  they  were  known  or  un- 
known to  the  employes  In  charge  of  the 
train.  There  Is  nothing  In  the  allegations 
showing  that  the  employes  should,  on  ac- 
count of  their  knowledge  or  past  experience, 
as  extremely  prudent  persons,   have  known 


Digitized  by  V^OOQIC 


244 


42  SOnXHEASTBRN  BBPOBTKB. 


(Oa. 


or  apprehended  that  tramps  engaged  In  steal- 
ing a  ride  upon  the  train  at  the  place  -n'here, 
and  the  circumstances  under  which,  these 
were  discovered,  were  probably  dangerous 
characters,  and  their  presence  a  menace  to 
passengers  and  others  to  whom  the  railway 
company  owed  the  duty  of  protection.  The 
allegations  are  simply  th&t  the  persons  were 
negroes,  that  they  were  tramps,  and  that 
they  were  engaged  In  stealing  a  ride  upon 
the  train.  la  even  an  extremely  prudent 
person  bound  to  presume  that  a  negro  tramp 
stealing  a  ride  upon  a  train  la  such  a  dan- 
gerous person  that  he  should  not  be  per- 
mitted to  stay  ai>on  the  train  tinsearcbed 
and  unbound?  Simply  because  a  person  is 
a  negro,  he  la  not  to  be  necessarily  deemed 
dangerous.  On  the  contrary,  experience  has 
demonstrated  that  as  a  rule  negroes  are  not 
dangerons  persona.  Is  a  tramp  neceaaarUy 
a  dangerous  person?  The  word  "tramp"  In- 
dicates "a  foot  traveler;  a  tramper;  often 
used  in  a  bad  sense  for  a  vagrant,  or  wan- 
dering vagabond."  Webst  Int  Diet  It  la 
defined  by  the  Standard  Dictionary  to  be 
"an  idle  wanderer;  Itinerant  beggar;  va- 
grant; vagabond."  Because  a  man  la  a 
trampt  he  la  not  necessarily  dangerous.  The 
Idea  conveyed  to  the  mind  by  the  word  is 
that  simply  of  an  idle,  worthless  fellow  who 
wanders  about  the  country  seeking  to  secure 
a  living  without  toll.  Simply  because  these 
men  were  negro  tramps,  it  waa  not  to  be 
inferred,  even  by  an  extremely  prudent  per- 
aon,  that  they  were  charactera  ao  dangeroua 
aa  to  make  It  altogether  unsafe  for  any  per- 
aon  to  be  lodged  in  the  aame  car  with  them. 
But  It  la  said  that  tbeae  negro  trampa  were 
violating  the  law.  This  la  true.  To  ateal  a 
ride  upon  a  train  is  a  crime  In  thia  state, 
but  it  is  only  a  misdemeanor.  While  It  may 
be  that  even  an  ordinarily  prudent  person 
would  have  reason  to  apprehend  that  negro 
tramps  under  arrest  for  a  misdemeahor 
would  escape,  If  aftorded  a  reasonable  op- 
IKHtunlty,  still  an  extremely  careful  person 
could  not  reasonably  apprehend  that  In  mak- 
ing such  an  attempt  they  would,  in  order  to 
effectuate  it  make  a  murderous  assault  with 
a  deadly  weapon  either  ui)on  one  who  made 
an  effort  to  thwart  thla  attempt  or  upon 
another  who  was  taking  no  part  in  such 
effort  It  la  true  that  the  petition  alleges  in 
general  terms  that  the  defendant  was  guilty 
of  negligence,  but  it  also  sets  forth  what  la 
claimed  by  the  pleader  to  be  the  act  of 
negligence,  and  the  only  act  of  negligence 
alleged  la  the  failure  of  the  company's  serv- 
ants to  sekrch  the  tramps  fcr  weapona,  and 
to  securely  bind  them,  or  place  a  guard  oyer 
them.  The  conclusion  of  the  pleader  that 
thia  la  negligence  does  not  prevent  the  court 
from  passing  upon  the  question  aa  to  wheth- 
er 0>e  facts  alleged  show  the  company  to 
have  been  negligent  There  Is  nothing  In 
the  allegations  of  the  petition  from  which  it 
appeara  that  the  employte  in  charge  of  the 
train,  in  the  exercise  of  that  high  degree  of 


care  which  the  railway  company  ow^  to 
the  plaintiff  to  protect  him  from  injury  at 
the  hands  of  those  Who  might  be  upon  Its 
train,  vritb  its  consent  or  with  Its  knowl- 
edge, could  and  should  have  foreseen  that 
the  two  negro  tramps  would,  after  having 
been  arrested  and  brought  into  the  train, 
attempt  to  escape,  and  in  so  doing  commit 
a  murderous  assault  upon  those  endeavoring 
to  prevent  the  escape,  or  upon  others  who 
were  takiitg  no  part  in  such  efforts.  The 
petition  falls  to  set  forth  a  cause  of  action, 
and  should  have  been  dismissed  on  demtir- 
rer.  The  Judgment  overruling  the  demurrer 
will  therefore  be  reversed. 

In  reference  to  the  exception  of  the  plain- 
tiff that  the  court  erred  in  granting  a  non- 
suit as  it  appeared  that  the  evidence  sup- 
ported the  averments  of  the  petition  sub- 
stantially aa  laid,  the  court  should  not  have 
granted  a  nonsuit  See  Flewellen  ▼.  Flewel- 
len,  114  Oa.  403,  40  S.  B.  301,  and  caaea 
dted;  Fleming  v.  Boberts,  114  Oa.  684,  40 
8.  B.  702.  But  as  the  conclusion  la  now 
reached  that  the  petition  should  have  been 
dlsmlased  on  demurrer,  while  the  Judgment 
granting  the  nonsuit  will  be  reversed,  direc- 
tion wUl  be  given  that  the  effect  of  thia 
reversal  shall  not  be  to  reinstate  the  case, 
which  will  have  been  dismissed  when  the 
Judgment  of  this  court  reversing  the  Judg- 
ment overruling  the  demurrer  shall  have 
been  entered  in  the  court  below. 

Judgment  in  one  case  reversed;  the  other, 
reversed  with  direction.  All  the  Justices  con- 
curring, except  LBWIflk  3^  absent  on  ac- 
count 0^  aickness. 


(lis  Oa.  87*) 
ATLANTA  BY.  &  POWBB  00.  r.   BBN- 

NBTT. 
(Supreme  Court  of  Georgia.     Jnly  18,  1902.) 

INJtrRT  TO  BMPLOTe-ACTION  FOB  DAHAaBS 
—INSTRUCTIONS. 

1.  The  instmctious  to  the  lory,  of  .which 
complaint  is  made  by  the  defendant  company  in 
its  motion  for  a  new  trial,  were  not  for 
any  of  the  reasons  therein  assigned,  open  to 
criticism;  and  the  evidence,  though  conflict- 
ing, fully  warranted  a  finding  In  favor  of  the 
plaintiff. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  B.  B.  J.  Bennett  against  the  At- 
lanta Railway  &  Power  (}ompany.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Payne  *  Tye,  for  plaintiff  In  error.  Ar- 
nold ft  Arnold,  for  defendant  In  error. 

LUMPKIN,  P.  J.  An  action  for  damages 
waa  brought  by  Bennett  against  the  Atlanta 
Bailway  &  Power  0)mpany. 

Hla  petition  made  a  case  substantially  aa 
fdlowa:  He  waa  an  employe  of  the  com- 
pany in  the  capacity  9t  motorman.  On  the 
4th  of  October,  1800,  whOe  engaged  In  mn- 
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nlng  one  of  Its  electric  care,  it  became  necea- 
aary  for  him  to  absent  himself  therefrom  In 
order  to  attend  to  a  call  of  nature.  He  left 
the  car  in  charge  of  the  conductor,  by  -whose 
direction  another  motonnan  of  the  company,, 
-who  happened  to  be  riding  upon  this  particu- 
lar car,  ran  it  to  the  end  of  the  line,  and 
brought  It  back  to  the  street  at  which  the 
plaintiff  bad  left  It  As  the  car  approached 
the  point  where  he  was  awaiting  its  return, 
the  conductor  and  this  motormao  saw  him 
coming  towards  the  track  for  the  purpose  of 
boarding  the  car  and  resuming  the  discharge 
of  his  duties.  The  car  was  "slowed  up"  to 
a  perfectly  safe  rate  of  speed  to  enable  the 
plaintiff  to  get  upon  the  same,  and  he  under- 
took to  do  BO  by  stepping  upon  the  "running 
board,"  and  grasping  an  upright  post  at  the 
tront  of  the  car;  but.  Just  as  he  was  in  the 
act  of  so  doing,  the  motorman  in  charge  "neg- 
ligently and  carelessly  put  on  the  full  cur- 
rent of  electricity,  which  caused  the  car  to 
bound,  and  jump  forward  very  violently,  and 
plaintiff  was  thrown  from  his  position  upoo 
the  running  board  towards  the  front  of  the 
car,  and  rolled  and  fell  partly  on  the  track, 
Init  was  partly  thrown  from  the  track  by 
the  fender  of  the  car,  which  rolled  him 
around,  and  enabled  the  front  wheels  to  pass 
him.  The  motorman  tn  the  meantime  had 
shut  the  current  off,  and  applied  his  brakes, 
and  the  car  was  continuing  to  more,  but 
slowing  up  in  its  forward  motion,  when  the 
back  wheels  of  the  car  reached  plaintiff,  and 
in  plaintnTs  having  been  thrown  around  by 
the  fender,  and  in  his  struggling  to  escape, 
his  legs  were  caught  by  the  back  wheels  and 
tracks  and  the  apparatus  which  aurround  the 
same,  and  the  car  began  to  drag  him.  If  the 
car  had  been  stopped  at  this  point,  the  plain- 
tiff would  BtHl  have  been  saved  from  the  loss 
of  his  legs,  but  at  this  point  the  motorman. 
Instead  of  continuing  hla  hold  on  the  brake, 
negligently  and  carelessly  loosed  the  brake, 
and,  the  grade  being  descending,  the  car  start- 
ed violently  forward  when  the  brake  was 
loosed,  and  ran  over  plaintiff's  legs,  cutting 
off  entirely  the  right  leg  just  below  the  knee, 
and  mashing  and  mining  for  life  the  left 
leg."  There  was  a  verdict  for  the  plaintiff, 
and  the  defendant  company  Is  here  excepldng 
to  a  judgment  overruling  its  motion  for  a 
new  trlaL  This  motion  is  based  upon  alleged 
errors  In  charging  the  jury,  and  upon  the  gen- 
eral grounds  that  the  verdict  was  contrary 
to  law  and  to  the  evidence. 

One  of  the  charges  complained  of  was  as 
follows:  "The  court  charges  you  that  if  yon 
believe  the  car  was  suddenly  jerked  through 
negligence  of  the  motorman,  and  by  the  jerk 
[tne  plaintift]  was  thrown  off,  or  jerked  so  as 
to  lose  his  balance,  and  the  Injury  was  caus- 
ed thereby,  plaintiff  would  be  entitled  to  re- 
cover, provided  he  could  not  liave  avoided  the 
consequences  to  himself  of  defendant's  negli- 
gence." The  objections  urged  against  this 
charge  are :  (1),  That  it  contained  an  expression 
of  opinion  by  the  court  to  the  effect  that  the  act 


specified  was  "in  law  negligence  per  se";  and 
(2)  that  it  failed  to  embrace  an  instn-ction 
tlmt  the  plaintiff  was  not  entitled  to  recover 
If,  by  the  exercise  of  ordinary  care,  he  could 
have  avoided  the  consequences  of  the  defend- 
ant's negligence.  We  do  not  think  the  charge 
Is  open  to  either  of  these  criticisms.  Ihe 
court  did  not  instruct  the  Jury  that  any  par- 
ticular act  or  acts  would  amoimt  to  negli- 
gence, but  simply  informed  them  that  if, 
"throngh  the  negligence  of  the  motorman," 
the  car  was  suddenly  jorked  forward  so  as  to 
injure  the  plaintiff,  he  would  be  entitled  to 
recover,  "provided  he  could  not  have  avoided 
the  conseqnences  to  himself  of  defendant's 
negligence."  The  qnaliflcatlon  embraced  in 
the  words  last  quoted  was  really  stronger 
against  the  plaintiff  than  was  warranted,  for 
It  amounted,  to  an  Instruction  that  the  plain- 
tiff could  not  recover  if,  in  any  way  or  by 
any  means  whatever,  he  could  have  avoided 
the  consequences  of  the  defendant's  negli- 
gence, whereas  the  true  rule  of  law  is  that  he 
was  bound  to  exercise  only  ordinary  care  and 
prudence. 

One  of  the  printed  rules  of  the  company  in- 
troduced In  evidence  provided  that:  "No  per- 
son will  be  permitted  to  run  the  motor  for 
any  motorman  uxwn  any  part  of  any  route, 
without  special  permission  being  first  obtain- 
ed from  the  starter  or  superintendent  Should 
necessity  require  a  motorman  to  leave  a  car 
upon  any  part  of  any  route,  he  must  take  the 
controlling  and  raversing  switch  bandies,  and 
leave  the  car  in  charge  of  the  conductor." 
The  superintendent  of  the  company  testified 
that  Ita  printed  rules.  Including  that  just 
quoted,  were  promulgated  by  himself,  and 
that  this  particular  mle  had  been  modified  by 
him  before  the  occurrence  under  investiga- 
tion took  place.  His  precise  testimony  In  re- 
gard to  this  matter  was:  "These  rules  were 
Issued  nnder  my  authority.  I  made  them, 
and  am  responsible  for  tUtjse  rules.  It  is  my 
promulgation  to  these  men.  In  a  case  of  ne- 
cessity, they  have  been  so  modified  as  to  al- 
low them  to  leave  the  car  with  the  conductor. 
There  is  no  mle  covering  that,  but  I  have 
modified  the  practice.  On  the  question,  in  a 
case  of  necessity,  to  allow  the  motorman  to 
leave  the  car  in  charge  of  the  conductor,  I 
had  that  modification  at  this  time.  If  a  man 
is  called  off  by  any  call  of  necessity,  under 
[my]  modificadon  of  the  practice,  he  could 
leave  the  car  and  its  motive  power  with  the 
conductor,  controller  and  all."  In  charging 
upon  this  branch  of  the  case,  the  court  in- 
structed the  jury  as  follows:  "If  you  believe 
that  the  Atlanta  Railway  &  Power  Company 
had  a  rule  of  the  company,  and  that  rule  was 
promulgated  to  Bennett,  that  no  motorman 
shall  leave  his  car  in  the  hands  of  another 
motorman  or  another  person  without  the  con- 
sent of  the  superintendent  or  starter,  and 
that  Bennett  did  leave  his  car  tn  the  bands 
of  another  motorman  without  the  consent  of 
the  superintendent  or  starter,  and  be  after- 
wards was  hurt  while  attempting  to  board  the 
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car  wblle  it  waa  ccratrolled  by  said  motor- 
man,  be  cannot  recover,  and  you  should  find 
against  Bennett,  and  for  the  Atlanta  Railway 
&  Power  Company.  If  you  find  that  Bennett 
wished  to  get  from  his  car  to  attend  a  call 
«f  nature,  and  was  allowed  to  do  so  by  the 
express  consent  of  the  conductor,  then  this 
'  rule  would  not  apply."  The  errors  assigned 
upon  this  charge  are:  (1)  That  It  did  not 
correctly  state  the  rule  of  the  company  re- 
lied on  as  a  defense;  and  (2)  that  the  ef- 
fect of  the  last  sentence  of  this  charge  was 
to  abrogate  the  rule,  and  make  the  same  non- 
eflCectlre,  Irrespectlye  of  the  question  whether 
or  not  the  company  had,  by  acquiescence  In 
the  frequent  practice  of  violating  it,  "so  treat- 
ed the  rule  as  to  make  it  not  binding."  The 
first  of  these  exceptions  Is  obviously  not  well 
taken,  for  the  court  did  accurately  state  to 
the  jury  the  substance  of  the  rule  Just  men- 
tioned. Nor  Is  there  any  merit  in  tiie  second 
objection  relied  on.  Indeed,  the  language 
used  by  the  Judge  in  that  portion  of  his 
charge  to  which  this  exception  relates  worked 
a  hardship  upon  the  plaintiff;  for,  according 
to  the  undisputed  testimony  of  the  superin- 
tendent of  the  company,  the  plaintiff  had  a 
right,  under  the  rule  as  modified,  to  leave  the 
car  for  a  necessary  purpose,  without  taking 
with  him  the  "controlling  and  reversing 
switch  handles,"  whether  the  conductor  as- 
sented thereto  or  not.  That  is  to  say,  "the 
express  consent  of  the  conductor"  was  not, 
as  his  honor  below  Instructed  the  Jury,  neces- 
sary In  order  to  Justify  the  plaintiff  In  leaving 
the  car,  as  he  did.  In  charge  of  the  conductor, 
—"controller  and  all." 

With  regard  to  the  general  grounds  of  the 
motion.  It  is  only  necessary  to  say  that  there 
was  ample  evidence  to  support  the  verdict 
There  was,  it  is  true,  much  conflict  in  the 
testimony  as  to  material  issues;  but  giving 
full  credit  to  the  testimony  of  the  plaintiff 
hhnself,  which  it  ji^as  the  right  of  the  Jury 
to  do,  they  were  authorized  to  find  that  he, 
while  In  the  exercise  of  proper  care,  waa  in- 
jured in  the  manner  set  forth  In  his  petition. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  accoont 
at  aickneaa. 

(115  Ga.  874) 

TRAMMELL  et  al.  r.  INMAN. 

(Supreme  Court  of  Georgia.     July   18,   1902.) 

TRUST  DEBD-VALIDITT— MARRIED  WOMAN 
AS  BBNEFICIART— MARRIAQB 

SETTLEMENT. 

1.  Prior  to  the  adoption  of  the  Code,  a  con- 
veyance of  land  by  A.  to  B.,  trustee  for  O., 
and  to  the  heirs  and  assigns  of  B.,  for  the  use, 
benefit,  and  behoof  in  fee  simple  of  B.  and  hia 
heirs  and  assigns,  without  otherwise  expressing 
any  use  or  trust  or  remainder,  and  without  ref- 
erence to  any  previous  or  other  instrument  cre- 
ating a  trust  fa  favor  of  C,  did  not  create  B. 
tniatea  for  O.,  or  give  the  latter  any  interest 
in  tha  property  conveyed,  either  nnder  its  own 
terms  or  nnder  a  previously  executed  instrn- 
ment  l>etweMi  O.  and  D.,  tonstitatiag  B.  trustee 
for  a 


2.  Even  if  such  deed  did  create  a  trust,  O. 
hnrius  been  a  married  woman  at  the  time  of 
its  execution,  and  having  lived  long  after  the 
act  of  1SU6,  the  trust  became  executed,  and 
her  children  could  not  recover  the  land  In 
ejectment  as  purchasers  or  remaindermen  un- 
der the  deed. 

3.  A  marriage  settlement  entered  into  be- 
tween G.  and  D.,  wherein  C.  conveved  to  B., 
as  trustee  for  certain  purposes,  all  her  rights, 
interests,  and  expectancy  in  the  estate  of  her 
deceased  husband  and  in  the  estate  of  her  de- 
ceased father,  and  also  her  interest  in  and  to 
the  property  of  any  other  person  by  virtue 
of  any  gift,  devise,  or  conveyance  of  any  kind 
whatsoever  made  to  her,  or  to  which  she  might 
at  any  time  thereafter  be  entitled  by  law,  was, 
as  to  this  latter  clause,  ineffectual  to  convey 
any  rights,  as  it  was  an  attempt  to  convey  a 
mere  naked  possibility  without  any  present  In- 
terest. 

4.  There  was  no  error  in  exdnding  from  evi- 
dence the  application  of  the  trustee  for  leave 
to  sell,  as  part  of  the  trust  estate,  the  land  con- 
veyed by  the  deed  above  mentioned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  cormty; 
3.  EL  I/umpkln,  Judge. 

Action  by  John  Trammell  and  others 
against  S.  M.  Inman.  Judgment  for  defend- 
ant, and  plaintlffs'bring  error.    AflOrmed. 

King  &  Spalding  and  Ulysses  Lewis,  for 
plaintiffs  In  error.  John  L.  Hopkins  &  Sons 
and  Gray,  Brown  &  Randolph,  for  defendant 
in  error. 

SIMMONS,  C.  J.  The  children  of  Mrs.  Ln- 
dnda  A.  Trammell  brought  an  action  of  eject- 
ment against  Inman.  They  claimed  title  as 
purchasers  ot  remaindermen  under  a  mar- 
riage settlement  entered  Into  between  their 
mother  and  father  in  1846.  That  marriage 
settlement  constituted  Dickerson  H.  Walker 
trustee  of  the  mother,  and  in  it  she  conveyed 
to  him  all  her  right,  title,  and  interest  in 
the  estate  of  her  deceased  huslmnd  and  in 
the  estate  of  her  deceased  father,  with  re- 
mainder after  her  death  to  her  children,  if 
any  should  be  living.  These  plaintiffs  are 
the  only  cliildren  or  descendants  of  children 
surviving  her.  The  marriage  settlement,  aft- 
er conveying  tbe  interests  above  mentioned, 
also  undertook  to  convey  "the  interest  whlcti 
the  said  Lucinda  A.  may  now  have  or  at  any 
future  time  acquire  •  •  •  in  and  to  the 
property  of  any  other  person  or  persons  by 
virtue  of  any  gift,  devise,  or  conveyance  of 
any  kind  whatsoever  made  to  tbe  said  Lu- 
cinda A.,  or  which  she  may  at  any  time  here- 
after be  entitled  to  by  law."  This  marriage 
settlement  was  Introduced  in  evidence  as 
part  of  the  plaintiffs'  title.  Plaintiffs  also 
introduced  a  grant  of  this  land  from  the  state 
and  a  chain  of  deeds  from  the  grantee  to 
Jones.  They  also  Introduced  a  deed  from 
Jones  to  Walker,  l^ils  deed  conveyed  to 
"Dickerson  H.  Walker,  trustee  of  Mrs.  Lu- 
cinda A.  Trammell,"  "his  heirs  and  assIgnB," 
the  land  in  dispute;  "to  have  and  to  hold 
unto  him,  the  said  Dickerson  EL  Walker, 
trustee  as  aforesaid,  his  heirs  and  assigns, 
*  *  *  to  liis  and  their  own  proper  use,  ben- 
efit, and  behoof,  forever,  in  fee  simple."    tt 
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closed  with  a  warranty  to  "the  said  Dlcker- 
Bon  H.  Walker,  trustee  as  aforesaid,  his  heirs 
and  assigns."  The  plaintiffs  also  offered  In 
evidence  an  application  of  Walker,  as  trus- 
tee, praying  for  leave  to  sell  this  land,  In 
which  application  Mrs.  Trammell  Joined,  and 
an  order  granted  by  the  superior  court  allow- 
ing the  trustee  to  sell.  Upon  objection  of  the 
defendant,  this  evidence  was  excluded.  The 
plaintiffs  closed  their  case,  and  the  court, 
upon  motion  of  the  defendant,  granted  a 
nonsuit    The  plaintUTs  excepted. 

1.  After  a  careful  consideration  of  the  reo 
ord  and  of  the  able  and  exhaustive  briefs  of 
learned  counsel  on  both  sides,  we  hare  come 
to  the  conclusion  that  the  court  did  right  In 
granting  a  nonsuit.  Plaintiffs  predicated 
their  right  to  recover  upon  the  marriage  set- 
tlement and  the  deed  from  Jones  to  Walko:, 
the  trustee  of  their  mother  under  the  mar- 
riage settlement  They  claimed  as  purchas- 
ers or  remaindermen  under  the  marriage  set- 
tlement, and  that  the,  deed  from  Jones  made 
the  land  conveyed  a  part  of  the  trust  estate 
which  was  controlled  by  the  terms  of  the 
settlement;  that,  inasmuch  as  Walker  was 
appointed  and  designated  in  the  marriage 
settlement  trustee  of  all  the  property  of  their 
mother,  and  as  the  deed  from  Jones  was  to 
Walker  as  her  trustee,  the  deed  adopted  the 
terms  of  the  settlement,  and  made  plaintiffs 
the  remaindermen  of  this  land,  as  well  as 
of  the  land  directly  conveyed  by  the  mar- 
riage settlement  We  do  not  agree  with 
them  in  these  contentions.  It  will  be  seen 
that  the  deed  from  Jones  merely  styled  Walk- 
er "trustee  of  Mrs,  Luclnda  A  Trammell." 
The  deed  created  no  use  for  the  benefit  of 
Mrs.  Trammell,  nor  were  there  any  expres- 
sions of  trust,  or  any  limitation  over  to  the 
children,  or  to  any  one  else.  Nor  did  the  deed 
refer  to  the  marriage  settlement,  or  to  any 
other  paper  creating  Walker  trustee  for  Mrs, 
Trammell.  On  its  face  It  appears  to  have 
been  a  regular  deed  of  bargain  and  sale, 
placing  the  title  in  Walker,  his  heirs  and 
assigns.  The  habendum  clause  was  to  Walk- 
er, "trustee  as  aforesaid,"  his  heirs  and  as- 
signs, to  his  and  their  own  proper  use,  bene- 
fit, and  behoof,  forever,  in  fee  simple,  and 
the  warranty  was  to  Walker,  trustee,  his 
heirs  and  assigns.  This  deed,  having  been 
made  prior  to  the  adoption  of  the  first  Code 
of  this  state,  did  not  create  a  trust  for  Mrs. 
Trammell,  bnt  put  the  title  In  Walker  as  an 
Individual,  the  words  "trustee  of  Mrs.  lincln- 
da  A.  Trammell"  behig  merely  descrlptlo  per- 
sonse.  The  deed  so  made  did  not  create  In 
Mrs.  Trammell  a  separate  estate.  IiOgan  ▼. 
Goodall,  42  6a.  95.  But  it  is  contended  that, 
Inasmnch  as  Walker  had  been  made,  by  the 
marriage  settlement,  trustee  tot  Mrs.  Tram- 
mel] as  to  all  of  the  property  convegred  by 
that  settlement  and  such  property  as  she 
might  acquire,  the  reference  In  the  Jones 
deed  to  Walker  aa  trustee  affected  the  con- 
veyance with  the  terms  of  the  settlement 
Had  the  Jones  deed  mentioned  the  terms  of 


the  marriage  settlement  or  that  Walker  bad 
been  appointed  trustee  for  all  the  property 
which  Mrs.  Trammell  had  or  might  acquire, 
perhaps  this  contention  would  have  been  cor- 
rect But  the  deed  does  not  In  the  remotest 
!  manner  refer  to  the  marriage  settlement  or 
any  other  writing  by  which  Walker  had  been 
made  trustee.  There  is  no  intimation  that  he 
Is  her  trustee,  save  by  the  description  of  him 
as  such.  £>ven  if  the  deed  had  mentioned  the 
appointment  of  Walker  as  trustee  under  the 
marriage  settlement,  this  property  was  not 
owned  by  Mrs.  Trammell  at  the  time  the  set- 
tlement was  made,  nor  had  she  any  interest 
In  it  It  was  acquired  thereafter.  Some  aa- 
thoritles  hold  In  such  a  case  that  It  would  t>e 
necessary  for  Mrs.  Trammell  and  her  hus- 
band to  have  taken  some  active  step  In  order 
to  place  the  land  conveyed  in  the  Jones  deed 
under  the  marriage  settlement  Of  course, 
a  recital  in  the  Jones  deed  that  the  land 
should  be  held  under  the  terms  of  the  mar- 
riage settlement  would  have  been  all-suffl- 
cient,  but  there  was  no  such  redtaL  In  fact, 
there  was  no  allusion  to  the  marriage  set- 
tlement, and  we  think  the  proper  rule  Is  to 
construe  the  deed  according  to  Its  own  terms. 
See  Clarke  v.  Land  Co.,  113  6a.  21,  38  S. 
B.  323  (6). 

2.  Conceding,  for  the  sake  of  the  argu- 
ment, that  a  trust  was  created  by  the  deed 
from  Jones,  then  it  was  nothing  more  than 
a  naked  trust  As  before  remarked,  no  use 
was  set  out  in  the  deed,  nor  was  there  any 
limitation  over.  The  record  discloses  that 
Mrs.  Trammell  lived  iintll  the  year  1898. 
The  married  woman's  act  was  passed  In 
1866.  Mrs.  Trammell  was  In  life  after  the 
passage  of  that  act  and  the  trust.  If  one 
had  been  created,  became  executed,  and 
the  title  vested  In  her.  That  this  Is  true 
Is  established  by  numerous  decisions  of  this 
court.  See  Brantley  v.  Porter,  111  6a.  886, 
86  S.  B.  970,  and  cases  cited.  If  this  was 
true,  then  the  title,  so  far  as  appears  from 
this  record,  remained  In  Mrs.  Trammell  un- 
til she  died.  These  plaintiffs  do  not  sue  as 
her  heirs  at  law,  but  claim  title  as  purchas- 
ers under  the  marriage  settlement  and  deed, 
and  cannot  recover  at  all  unless  they  recover 
in  the  capacity  in  which  they  sue. 

S.  There  Is  another  reason,  in  our  opinion, 
for  sustaining  the  Judgment  of  the  court 
below.  That  part  of  the  marriage  articles 
In  which  Mrs.  Trammell  undertook  to  con- 
vey to  a  trustee  such  Interest  as  she  might 
thereafter  acquire  In  the  property  of  any 
other  person  by  virtue  of  any  conveyance 
or  by  law  was  Invalid  and  IneffectuaL  She 
undertook  to  convey  property  which  she  did 
not  possess,  or  have  any  expectation  of  pos- 
sessing, and  In  which  she  had  no  present  in- 
terest whatever.  It  was  no  more  than  a 
mere  chance.  Some  one  might  give  her 
property  other  than  that  mentioned  express- 
ly, or  she  might  inherit  such  property,  or 
she  might  purchase  property,  and  In  each 
case  it  would  come  within  the  broad  terms 
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of  this  settlement  TUb  part  of  tbe  settle* 
ment  was  an  attempt  to  dispose  of  a  bare 
naked  possibility,  wblcb,  in  tbis  state,  la 
not  tbe  s  ibject  of  grant  or  sale.  A  son  can- 
not, in  Liw,  convey  to  anotber  sucb  prop- 
erty as  he  may  inherit  from  bis  father,  wbo 
Is  in  life  at  tbe  time  of  the  conveyance;  and 
yet  to  do  so  would  be  to  convey  an  Interest 
less  remote  than  that  sought  to  be  disposed 
of  by  tbe  marriage  settlement  hi  tbe  present 
case.  C/Ounsel  for  the  plaintifTs  In  error 
base  part  of  their  argument  on  the  assump- 
tion that  this  land  was  purchased  by  Walker 
with  part  of  tbe  money  of  the  trust  estate 
created  by  the  marriage  settlement;  In  other 
words,  that  Walker,  the  trustee,  used  trust 
money  to  pay  Jones  for  the  land.  We  have 
carefully  read  the  record,  and  find  therein 
no  authority  for  such  a  position.  There  Is 
nothing  to  Indicate  that  any  money  of  tbe 
trust  estate  went  into  the  land.  For  the  rea- 
sons above  given,  we  think  tbe  plaintiffs 
failed  to  show  title  in  themselves  to  the 
tract  of  land  In  dispute,  and  that  the  trial 
Judge  did  not  err  In  granting  a  nonsuit 

4.  The  only  remaining  question  la  as  to 
whether  tbe  Judge  erred  in  excluding  the 
evidence  referred  to  in  the  .  statement  of 
facts.  Tbis  was  tbe  record  of  an  applica- 
tion by  Walker,  as  trustee,  to  tbe  superior 
court  of  De  Kalb  county,  for  leave  to  sell 
this  land.  The  application  stated  that  tbe 
trustee  bad  authority,  under  the  marriage 
settlement,  to  sell  or  dispose  of  any  prop- 
erty belonging  to  the  trust  estate  with  Mrs. 
Trammell's  consent  The  record  also  show- 
ed that  Mrs.  Trammell  consented  to  tbe 
sale,  and  that  the  Judge  of  tbe  superior 
court  granted  an  order  permitting  it  This 
leave  was  to  sell  the  land  to  a  named  per- 
son, wbo  appears  to .  be  tbe  person  under 
whom  Inman  claims.  Upon  objection  by  tbe 
defendant,  this  evidence  was  excluded.  The 
bill  of  exceptions  complains  of  this  ruling. 
In  our  opinion,  this  ruling  was  not  hurtful 
to  tbe  plaintiffs.  We  presume  it  was  offer- 
ed for  tbe  purpose  of  showing  that  the  trus- 
tee recognized  tbis  property  as  coming  un- 
der the  terms  of  the  marriage  settlement  and 
being  controlled  thereby.  Even  had  It 
shown  tbis,  plaintiffs  would  have  been  in  no 
better  position  because  of  Its  admission.  U 
the  marriage  articles  empowered  tbe  trus- 
tee to  sell  and  dispose  of  any  property  be- 
longing to  the  trust  estate,  by  and  with  the 
consent  of  Mrs.  Trammell,  and  the  trustee, 
with  her  consent  applied  for  leave  to  sell, 
and  this  leave  was  granted,  and  the  land  so 
sold,  tbis  was  sufficient  to  convey  tbe  title 
out  of  the  trust  estate  into  the  purchaser. 
Headen  v.  Quilllan,  92  Oa.  220,  18  S.  B. 
543.  If  the  land  was  not  sold  under  the 
order,  then  the  record  was  Inadmissible  as 
against  Inman,  who  was  In  no  way  a  party 
thereto  or  connected  therewith. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  liBWIS,  J„  absent  on  ac- 
count of  Blckneaa. 


(115  Oa.  8i») 

DAUGHTRT  v.  STATE. 

(Supreme  Court  of  Georgia.     July  17,  i9Q2.> 

CITY  COURT— CREATION— VALIDITT— 
JURISDICTION. 

1.  The  court  created  by  the  act  of  November 
21,  1901  (Acta  1901,  p.  201),  as  the  "city  court 
of  Waynesboro,"  ia,  so  far  as  all  of  the  objec- 
tions urged  to  it  in  tbe  present  case  are  con- 
cerned, a  valid,  statutory  court,  and  had  juris- 
diction to  try  the  accused  upon  an  accusation 
charging  him  witii  the  commission  of  a  misde- 
meanor. 

(Syllabus  by  tbe  Court) 

Error  from  superior  court  Burke  county; 
S.  L.  Brinson,  Judge. 

Abe  Daugbtry  was  convicted  of  misde- 
meanor, and  brought  certiorari.  From  a 
judgment  overruling  the  .  writ  defendant 
brings  error.    Affirmed. 

Wm.  H.  Davis  and  Johnston  &  Fnllbrigbt 
for  plaintiff  in  error.  J.  S.  Reynolds,  SoL 
Gen.,  and  B.  P.  Jones,  tac  tbe  Stat& 

COBB,  J.  Daugbtry  was  arraigned  In  the 
city  court  of  Waynesboro,  charged  with  the 
commission  of  a  misdemeanw.  He  objected 
to  being  tried  until  he  bad  been  indicted  by 
tbe  grand  Jury  of  Burke  county.  The  court 
overruled  this  objection,  and  compelled  blm 
to  go  to  trlaL  Before  pleading  to  tbe  merlta, 
be  objected  to  being  tried  at  all  In  tbe  city 
court  of  Waynesboro,  for  the  reason  that  that 
court  was  not  established  pursuant  to  law, 
nrglng  as  grounds  of  objection  various  rea- 
sons, which  will  hereafter  be  referred  to. 
The  court  overruled  these  objections.  The 
accused  then  entered  a  plea  of  not  guilty,  and 
the  trial  resulted  in  bis  conviction.  A  mo- 
tion in  arrest  of  Judgment  was  made  upon 
tbe  same  grounds  as  those  set  forth  in  the  ob- 
jections entered  by  the  accused  before  plead- 
ing to  the  merits.  This  motion  was  otw- 
ruied.  The  case  was  carried  by  certiorari  to 
the  superior  court,  and  at  tbe  bearing  the 
certiorari  waa  overruled.  To  tbis  Judgment 
tbe  accused  excepted. 

The  act  establishing  the  city  court  of 
Waynesboro  provides  that  persons  arraigned 
in  that  court  charged  with  a  violation  of  tbe 
criminal  laws  of  this  state,  "shall  not  have 
the  right  to  demand  an  Indictment  by  tbe 
grand  Jury  of  the  coimty  of  Burke."  Acta 
1001,  p.  201.  There  is  nothing  in  the  consti- 
tution of  this  state  or  of  tbe  United  States 
which  guaranties  to  a  person  charged  with  a 
misdemeanor  the  right  to  demand  an  inditrt- 
ment  by  tbe  grand  Jury.  Gordon  r.  States 
102  Ga.  673,  29  S.  B.  444;  Welbome  v.  Don- 
aldson, 115  Ga.  563,  41  S.  B.  909.  It  waa, 
therefore,  competent  for  the  general  assem- 
bly, in  creating  tbe  dty  court  of  Waynes- 
boro, to  provide  that  persons  arraigned  In 
that  conrt  fw  misdemeanor  offenses  should 
not  have  the  right  to  demand  an  indictment 
by  tbe  grand  Jury  of  Burke  county. 

We  will  now  deal  with  tbe  varlona  obJee> 
tlons  urged  to  tbe  legality  of  the  act  e>tal>' 
Uthing  tbe  city  court  of  Waynesboia    It  li 
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contended  that  the  act  Is  unconstltutloiial,  for 
the  reason  that  It  is  a  special  law,  and  that 
at  the  time  of  Its  enactment  there  was  a  gen- 
eral law  of  force  In  this  state  providing  how 
city  courts  In  counties  having  a  population  of 
10,000  or  more  should  be  created,  and  the 
powers  and  Jurisdiction  of  such  courts  when 
established;  the  general  law  referred  to  being 
that  embraced  In  Civ.  Code,  {  4270  et  seq. 
The  act  creating  the  city  court  of  Waynes- 
boro is  said  to  be  in  conflict  with  this  genr 
eral  law,  for  the  reason  that  at  the  time  of 
the  passage  of  such  special  law  the  county 
of  Burke  had  a  population  exceeding  IQ.OOO. 
It  was  held  in  Thomas  r.  Austin,  103  Ga.  701, 
eO  S.  B.  627,  that  the  law  embodied  In  the 
sections  of  the  Code  above  referred  to  was 
not  such  a  general  law  as  to  prevent  the  gen- 
eral assembly  from  establishing  by  special 
act  a  dty  court  In  one  of  the  counties  of  this 
states.  Another  ground  of  objection  to  the 
act  was  that  the  same  provided  that  all  cases 
abonld  be  tried  by  a  Jury  of  6,  by  striking 
from  a  panel  of  12,  when  the  constitution 
provides  that  ail  cases  in  city  courts  shall  be 
tried  by  Juries  of  not  less  than  12.  The  gen- 
eral assembly  has  no  power  to  create  a  city 
court,  within  the  meaning  of  that  term  as  it 
Is  used  in  the  constitution,  and  provide  that 
cases  tried  therein  shall  be  tried  by  Juries  of 
less  than  12  Jurors;  but  it  has,  in  the  exer- 
cise of  the  power  vested  in  it  by  the  constitu- 
tion, authority  to  establish  courts  other  than 
those  enumerated  in  the  constitution  and  pro- 
vide that  cases  In  such  courts  shall  be  tried 
by  Juries  composed  of  less  than  12  Jurors,  but 
In  no  event  to  be  less  than  5.  Monford  v. 
State,  114  6a.  528,  40  S.  B.  79S;  Welborne 
T.  Same,  114  Ga.  793,  40  S.  E.  857;  I^wson 
V.  Same,  115  Ga.  212,  41  S.  B.  709;  Mattoz 
V.  Donaldson,  US  Ga.  563,  41  S.  B.  909;  Mc- 
Farland  v.  Donaldson,  115  Ga.  567,  41  S.  B. 
1000.  It  is  Immaterial  what  such  courts  are 
called,  and  the  general  assembly  may  desig- 
nate them  by  the  term  "city  court,"  if  it  sees 
proper;  but  they  will  not  be  dty  courts  with- 
in the  meaning  of  the  constitution,  unless  the 
act  creating  the  court  conforms  in  every  sub- 
stantial particular  to  the  requirements  of  the 
constitution.  Telegraph  Co.  v.  Jackson,  98 
6a.  212,  25  S.  B.  284;  Railway  Co.  v.  Jordan, 
118  6a.  687,  3d  S.  B.  511;  Monford  v.  State, 
114  6a.  528,  40  S.  B.  798.  Although  such 
courts  may  be  styled  "city  courts,"  If  the 
act  establishing  the  same  falls  in  any  par- 
ticular to  make  the  court  conform  to  the  re- 
quirements of  the  constitution,  such  as  there 
■hall  be  a  Jury  of  12  to  try  all  cases,  while 
the  court  would  be  a  valid  statutory  court,  It 
would  not  be  a  city  court  within  the  meaning 
of  the  constitution.  Welborne  v.  State,  su- 
!»«.  .Another  ground  of  objection  was  that 
nnder  the  act  the  defendant  was  not  entitled 
to  demand  an  Indictment,  as  he  would  be  un- 
der the  "general  law."  We  know  of  no  gen- 
eral law  in  this  state  giving  to  a  person  char- 
ged with  a  misdemeanor  the  right  to  demand 
an  indictment  in  any  court  in  which  he  may 


be  arraigned.  There  is  a  law  which  author- 
izes a  person  to  demand  an  indictment  before 
being  placed  upon  trial  for  a  misdemeanor  in 
the  superior  court,  but  this  law  applies  ex- 
clusively to  that  court 

It  is  also  said  that  the  act  Is  unconsti- 
tutional for  the  reason  that  it  does  not  pro- 
vide the  method  for  correcting  the  errors 
committed  by  the  court,  as  the  method  at- 
tempted to  be  provided  by  motion  for  a  new 
trial  and  direct  bill  of  exceptions  to  the  su- 
preme court  is  unconstitutional  and  void,  the 
court  not  being  a  city  court  within  the  mean- 
ing of  the  constitution.  The  court  establish- 
ed by  the  act  was  an  "Inferior  Judicatory," 
and  under  the  constitution  of  this  state  the 
superior  court  has  Jurisdiction  to  correct  the 
errors  of  all  such  courts  by  writ  of  certiorari. 
Civ.  Code,  i  6846.  The  fact  that  the  act  does 
not  refer  to  this  right  does  not  deprive  the 
superior  court  of  its  constitutional  power  to 
review  by  certiorari  the  Judgments  of  the 
court  in  question. 

A  further  ground  of  objection  Is  that,  the 
court  not  being  a  city  court  within  the  mean- 
ing of  the  constitution,  and  not  being  a  city 
court  established  under  the  provisions  of  the 
sections  of  the  Civil  Code  providing  how 
city  courts  may  be  created  In  counties  having 
a  population  of  10,000  or  more,  the  court  is 
not  a  city  court,  but  is,  as  it  has  Jurisdiction 
coextensive  with  the  limits  of  the  county  of 
Burke,  In  fact,  if  not  in  name,  a  county 
court,  and  the  act  creating  the  court  Is 
void  for  the  reason  that  the  general  assem- 
bly has  no  authority,  under  the  constitution, 
to  create  a  county  court  by  a  special  law, 
there  being  a  general  law  providing  how 
county  courts  shall  be  established;  and,  fur- 
ther, that,  treating  the  court  as  a  county 
court,  the  act  establishing  It  Is  void  for  the 
reason  that  there  is  want  of  uniformity. 
Jurisdiction,  procedure,  etc.,  with  the  general 
county  court  act  The  act  providing  for 
the  establishment  of  county  courts  has  been 
held  not  to  be  a  general  law  within  the 
meaning  of  that  provision  of  the  constitu- 
tion which  declares  that  no  special  law 
shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  gen- 
eral law.  Lorentz  v.  Alexander,  87  Ga.  444, 
13  S.  B.  632.  But  the  court  in  question  Is 
not  a  county  court,  either  In  name  or  In 
fact  It  Is  a  court  established  by  the  gen- 
eral assembly  in  the  exercise  of  its  author- 
ity to  establish  courts  other  than  those 
enumerated  In  the  constitution,  wherever 
there  Is  a  necessity  for  the  establishment  of 
such  courts.  It  Is  a  local  and  hidependent 
court  established  for  the  reason  that  there 
is  a  peculiar  need  for  such  a  court  In  the 
county  in  which  it  is  established.  It  does 
not  belong  to  any  general  class  of  courts  now 
existing  In  this  state,  and  therefore  there  Is 
nothing  in  the  constitution  which  requires 
that  such  a  court  should  be  uniform  In  Juris- 
diction, procedure,  etc.,  with  any  other  court 
In  the  state.    It  stands  alone  as  an  Inde- 
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pendent  local  court  In  the  locality  In  which 
It  is  established.  As  was  said  by  Mr.  Pre- 
siding Justice  Lumpkin  In  Welbome  v.  Don- 
aldson, supra,  whenever  the  general  assem- 
bly undertakes  to  establish  courts  "of  the 
same  grade  or  class,"  there  must  be  uniform- 
ity in  such  courts;  but  where  a  new  and  in- 
dependent single  court,  adapted  to  the  needs 
of  a  particular  locality,  is  created,  it  Is  not 
necessary  that  the  Jurisdiction,  procedure, 
etc.,  of  this  court  shall  be  uniform  with  those 
of  ezisting  courts  of  a  different  class.  See, 
also,  Kelly  v.  Jackson,  67  Ga.  274.  The  act 
creating  the  city  court  of  Waynesboro  was 
not  subject  to  any  of  the  objections  lurged 
against  it  In  the  present  case,  and,  so  far 
as  these  objections  are  concerned,  the  court, 
although  not  a  city  court  within  the  mean- 
ing of  the  constitution.  Is  a  yalld  statutory 
court,  and  has  Jurisdiction  of  the  cases,  civil 
and  criminal,  which  are  referred  to  in  the 
act  creating  it 

The  foregoing  discussion  disposes  of  all 
of  the  questions  raised  in  the  present  case, 
there  being  no  assignment  of  error  in  the 
petition  for  certiorari  upon  any  ruling  made 
by  the  Judge  in  the  trial  of  the  case  upon  its 
merits,  nor  any  objection  urged  to  the  ver- 
dict of  the  Jury  as  rendered. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  slckne£3. 


ai6  Ga.  954) 

GEORGIA  RAILROAD  8c  BANKING  CO.  ▼. 
GARDNER  et  al. 

(Supreme  Court  of  Georgia.     July  19,  19Q2.) 

TRBSPASS-PUNITTVB    DAMAGES— AQORAVAT- 
INO  CIRCUMSTANCES. 

1.  One  who  enters  upon  and  injures  another's 
land  is  not,  though  a  trespasser,  liable  for  puni- 
tive damages,  when  the  acts  causing  the  injury 
were  done  in  good  faith,  under  the  honest  be- 
lief that  the  land  belonged  to  the  former,  and 
there  was  nothing  in  the  manner  of  doing  such 
acts  to  indicate  an  intention  to  wantonly  dis- 
regard the  rights  of  the  true  owner.  See  Mii^ 
ing  Co.  V.  Irby,  40  Ga.  479;  Carli  v.  Depot  Co, 
32  Minn.  101,  20  N.  W.  89. 

2.  It  was  in  the  present  case  erroneous  to 
give  in  charge  to  the  jury  section  3906  of  the 
Civil  Code,  which  authorizes  the  giving  of 
such  damages  in  cases  of  tort  where  there  ar* 
aggravating  circumstances. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  conn- 
ty;   B.  L.  Brinson,  Judge. 

Action  by  M.  6.  S.  Gardner  and  others 
against  the  Georgia  Railroad  A  Banking 
Company.  Judgment  t<x  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Jos.  B.  A  Bryan  Gumming,  for  plaintiff  In 
error.  Wm.  H.  Fleming,  for  defendants  In 
error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  accoupt  of  sickness. 
T  L  8m  DaiBMiai,  VOL  U,  C«lt  Dig.  11  U7.  IM. 


(US  Oa.  851) 
8TUDSTILL  r.  MUBRBLLu 
(Supreme  Court  of  Georgia.     July  18,  1902.) 
TRIAL— INSTHUCnONB—HVlDBNCB. 

1.  Considering  the  nature  of  the  defense  in- 
terposed to  the  action,  and  the  evidence  anb- 
mitted  to  sustain  it,  there  was  no  error  in  the 
charges  complained  of.  The  same  are  abstract- 
ly correct  statements  of  the  law,  and  applica- 
ble to  the  issues  made  by  the  pleadings. 

2.  The  evidence  was  suflScient  to  warrant  the 
verdict,  which  is  not  shown  to  be  excessive, 
and  there  was  no  error  in  refusing  to  grant  a 
new  trial  for  any  of  the  reasons  assigned. 

,  (Syllabus  by  the  Court.) 

Error  from  superior  court,  TeUair  county; 
D.  M.  Roberts,  Judge. 

Action  by  F.  0.  Murrell  against  W.  A.  Stud- 
stilL  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

E.  D.  Graham,  Eason  &  McRae,  and  B. 
M.  Frizzeli,  for  plaintiff  in  error.  D.  C.  Mc- 
Lennon,  for  defendant  in  error. 

PER   CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  ot  sickness. 


(115  Qa.  836) 

DIGBY  T.  STATE. 
(Supreme  (Tourt  of  Georgia.     July  18,  1902.) 

CRIMINAL   LAW-REVIEW- HVH>ENCB. 
1.  There  was  no  error  in  the  trial,  and  the 
evidence  was  sufficient  to  warrant  the  verdict. 
(Syllabns  by  the  Ciourt) 

Error  from  superior  court,  Jasper  connty; 
H.  M.  Holden,'  Judge. 

Charles  Digby  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Gre^ie  F.  Johnson  and  J.  D.  Kiliiatrlck, 
for  plaintiff  in  error.  H.  G.  Lewis,  Sol.  Gen., 
and  Boykin  Wright,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Judgmoit  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(116  Ga.  823) 
SHEPPARD  v.  STATB. 
(Supreme  (3ourt  of  Georgia.     July  17,  1902.) 

CRIVINAL    LAW-APPBAL-REVIEW. 

1.  The  evidence  warranted  the  verdict,  and, 
as  no  question  of  law  is  presented  for  decision, 
the  judgment  overruling  the  motion  tor  a  new 
trial  will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  ooantr; 
2S.  A.  LltUeJohn,  Judge. 

George  Sheppard  was  convicted  of  crfane^ 
and  brings  error.    Affirmed. 

J.  T.  Hill,  for  plaintiff  in  error.  F.  A. 
Cooper,  SoL  Gen.,  for  the  Stats. 

PER  CURIAM.    Jndgmrat  afllrmed. 

LEWIS,  J.,  absent  on  account  of  Btckneo^ 
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(US  Gr..  833) 

BRAKTLBT  ▼.  BTATB. 
(Supi-eme  Court  of  Georgia.     July  18,  1802.) 
CRIHINAL  I<A.W— RBVIBW— EVIDENCBL 
1.  No  error  of  law  was  complained  of,  and 
the  evidence,  though  circumstantial,  was  soffl- 
cient  to  warrant  the  verdict. 
(Syllabna  by  the  Oonrt) 

Brror  from  snperior  court.  Dodge  coontr; 
D.  M.  Roberts,  Judge. 

Berry  Brantley  was  convicted  of  crlme^ 
and  brings  error.    Affirmed. 

See  41  S.  B.  695. 

B.  Herrman  and  J.  P.  Highsmitli,  for  plain- 
tiff In  OTur.  J.  F.  De  Lacy,  SoL  Gen.,  for  ttie 
State. 

PEA  CUBIAH.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  aiclmesa. 

<U5  Oa.  961) 

HODGES  et  aL  ▼.  ROOBSS. 

(Supreme  Gonrt  of  Georgia.     Jnly  19,  1902.) 

AJ>PBAI,  FBOH  JUmOB  — PUIADINOS  — FABT- 
NER3HIP. 

1.  If  the  defendant  in  an  action  in  a  jus- 
tice's court  upon  an  unconditional  contract  in 
writing  fails  to  make  a  defense  at  the  first 
term,  and  thus  loses  his  right  to  defend,  the 
plaintiff  does  not,  merely  by  contesting  with 
the  defendant  at  a  subsequent  term  of  the  jus- 
tice's court  the  merits  of  the  case,  and,  as  a 
consequeDc&  losing  the  same,  waive  the  right, 
upon  the  trial  of  an  appeal,  which  the  plaintiff 
himself  enters  to  the  superior  conrt,  to  object 
to  the  filing  therein  of  an  answer  by  the  de- 
fendant on  the  ground  that  it  comes  too  late. 

2.  Where  one  person  owns  and  operates  a 
sawmill  at  his  own  expense,  and  another  per- 
son, at  his  own  cost,  furnishes  the  mill  with 
logs  to  be  converted  into  lumber,  and  each  is 
to  have  one-half  thereof,  they  are  not  part- 
ners, but  the  latter  is  merely  the  customer  of 
tlie  totmer,  who  receives  a  half  of  the  product 
of  the  logs  as  compensation  for  his  services  as 
manufacturer. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court,  Tattnall  county; 
R  D.  Bvans,  Judge. 

Action  by  Hodges  &  Daniel  against  W.  B. 
Rogers.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Rereraed. 

B.  J.  Giles  and  Jas.  K.  Hlnes,  for  plaintiffs 
In  error.  W.  T.  BurUialter,  for  defendant  In 
error. 

LITMPEIN,  P.  J.  An  action  upon  a  draft 
was  brought  by  Rogers  In  a  Justice's  court 
against  Hodgea  A  Danid,  an  alleged  patner- 
sbip,  and  the  IndlTldnal  members  thereof. 
Hie  case  was  not  tried  at  the  first  term  of 
that  court,  but  was  continued.  At  the  next 
term  a  defense  was  interposed,  and  the  mag- 
istrate rendered  a  Judgment,  wltb  which  the 
plalntlfl  waa  dissatisfied,  and  he  entered  an 
aiveal  to  the  superior  oourt  After  the  case 
reached  that  court,  and  some  time  before  it 
waa  tried  tberdn,  Hodges,  one  of  the  defend- 
anta.  filed  In  the  clerk's  office  an  answer,  in 


which  be  set  up  a  good  defense  to  the  plain- 
tiff's action.  At  the  trial  the  question  arose 
whether  or  not  Hodges  had  made  any  defense 
In  the  Justice's  court  at  the  first  term  thereof; 
the  plaintiff  insisting  that  he  had  not,  and 
Hodges  asserting  the  contrary.  Upon  the  Is- 
sue thus  formed  the  evidence  was  conflicting, 
and  sufficient  to  authorize  a  finding  either 
way.  This  Issue,  and  that  arising  upon  the 
merits  of  the  defendant's  answer,  were  sub- 
mitted both  together  to  the  Jury,  who  return- 
ed a  verdict  for  the  plaintiff.  Thereupon 
Hodges  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted. 

L  In  the  motion  complaint  is  made  of  In- 
structions which  the  court  gave  to  the  Jury  to 
the  effect  that,  if  the  defendant  Hodges  did 
not  appear  and  enter  a  defense  at  the  fli-st 
term  In  the  Justice's  court,  the  written  an- 
swer filed  In  the  superior  court  came  too  late; 
and  In  that  event  the  Jury  should  return  a 
verdict  for  the'  plaintiff.  Exception  was 
taken  to  these  Instructions  on  the  grounds: 
(1)  That  there  was  no  evidence  upon  which 
to  base  the  same;  and  (2)  because,  after  a 
trial  on  the  merits  tn  the  Justice's  court  at 
the  second  term,  resulting  In  a  Judgment 
against  the  plaintiff,  It  was  too  late  for  htm 
to  make  the  point  In  the  superior  court  that 
the  defendant  Hodges  was  not  entitled  to 
file  therein  the  written  defense  on  which  he 
relied.  It  will  be  seen  from  the  preliminary 
statement  above  tliat  the  first  of  these  ob- 
jections was  not  well  founded,  there  being 
evidence  from  which  the  Jury  might  have 
found  that  Hodges  did  not  In  fact  enter  any 
defense  at  the  first  term  In  the  Justice's  court. 
Mor,  In  our  opinion.  Is  there  any  merit  In  the 
otiier  criticism  made  upon  the  charge  of  the 
court.  It  Is  true  that  the  plaintiff  might,  at 
the  second  term  in  the  magistrate's  coiurt, 
have  made  and  sustained  the  point  that  it 
was  then  too  late  for  Hodges  to  enter  a  de- 
fense, if  he  had  failed  to  do  so  at  the  first 
term.  The  fact  that  the  plaintiff  did  not 
make  this  point  may  fairly  be  said  to  have 
amounted  to  a  waiver  of  his  right  to  Insist 
<m  it  at  that  time;  but  we  do  not  think  this 
waiver  extended  beyond  the  second  term  of 
the  Justice's  court,  or  was  binding  upon  the 
plaintiff  at  any  subsequent  stage  of  the  case. 
In  Morgan  ▼.  Prior,  110  Ga.  791,  36  S.  B. 
75,  it  was  ruled  that:  "It  is  too  late,  on  the 
trial  of  an  appeal  in  the  superior  court  from 
a  Judgment  rendered  in  a  Justice's  covt  up- 
on an  unconditional  contract  in  writing,  for 
the  defendant  to  ffie  a  plea,  when  it  affirma- 
tively appears  that  no  defense  whatever  was 
made  In  the  lower  court  at  or  before  the  first 
term  of  the  case."  It  is  propa  in  this  con- 
nection to  remark  that  there  is  no  exception 
to  the  charge  of  the  court  on  the  ground  that 
the  draft  sued  upon  was  not  an  uncondiUooal 
contract  In  writing.  Accordingly,  whether  It 
was  or  was  not  such  an  Instrument  It  mnat 
be  treated  for  the  purposes  of  this  case  as  If 
It  were.  An  examination  of  the  case  Just 
cited  will  show  that  upon  Its  facta  it  is  one 
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very  similar  to  the  case  In  hand.  If  the  de- 
fendant Hodges  failed  to  make  a  defense  at 
or  before  the  first  term  in  the  magistrate's 
court,  he  lost  his  right  to  plead  In  the  su- 
perior comt,  and  can  claim  nothing  from  the 
fact  that  he  was,  without  objection,  allowed 
to  insist  upon  a  defense  at  the  second  term 
of  the  magistrate's  court 

2.  It  being  Impossible  to  determine  how  the 
jury  found  upon  the  issue  referred  to  above, 
the  error  pointed  out  below  requires  a  new 
trial.  The  evidence  at  the  trial  in  the  su- 
perior court  showed  that  Daniel  owned  a  saw- 
mill, and  operated  it  at  his  own  expense. 
Under  a  contract  between  himself  and 
Hodges,  the  latter,  at  his  expense,  carried 
logs  to  the  mill,  which  were  manufactured 
into  lumber  by  Daniel,  and  the  lumber  then 
became  the  Joint  property  of  these  parties, 
each  owning  an  undivided  half  interest  there- 
in. In  this  connection  the  court  charged:  "If 
yon  find  that  ttiere  was  a  partnership  agree- 
ment, and  that  was  this:  that  one  was  to 
furnish  the  mill  and  the  other  the  logs,  and 
the  common  produce  was  the  joint  property 
of  botii,  then  that  would  be  a  partnership, 
and  Hodges  would  be  liable  for  the  debt  con- 
tracted by  Daniel,  and  Daniel  would  be  liable 
for  any  debt  contracted  by  Hodges,  in  the 
comrse  of  that  partnership."  Complaint  is 
made  that  this  "charge  was  erroneous,  be- 
cause there  was  no  evidence  on  which  to  base 
said  charge,  and  because  Qie  same  was  an 
Incorrect  statement  of  the  law."  We  are  of 
the  opinion  that  these  exceptions  are  well 
taken.  As  will  have  been  seen,  Daniel,  un- 
der the  contract,  operated  the  mill  at  his  own 
expense,  while  Hodges  furnished  the  logs  at 
his  Individual  cost  The  hitter  had  nothing 
to  do  with  operating  the  mill,  and  the  former 
had  nothing  to  do  with  furnishing  the  logs. 
It  was  really  the  simple  case  of  a  mlllowner 
converting  the  logs  of  a  customer  into  lum- 
ber, and  receiving  one-half  of  the  product  as 
compensation  for  manufacturing  the  same. 
It  is  clear,  therefore,  not  only  that  the  charge 
complained  of  was  not  a  correct  statement  of 
the  law,  but  that,  under  the  facts  appearing. 
It  was  prejudicial  to  the  defendant  Hodges. 
For  this  reason  he  is  entitled  to  a  new  trial. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J^  absent  on  account 
of  alduieea. 


015  Qa.  8S1) 

HITCH  V.  BAILEY  et  al. 
(Snpreme  Court  of  Georgia.     July  18,  1902.) 

EXBCUTTON— SALE  OF  MORTQAGED  I<ANDS— 
INTBRBST  ACQUIRED— TRESPASS. 
1.  When  land  on  which  there  exists  a  valid 
Hen  by  mortgage  Dnforeclosed  ia  seized  and 
sold  under  a  common-law  jnd^ent  against  the 
mortgagor,  the  lien  of  which  is  inferior  to  that 
of  the  mortgage,  the  purchaser  acquires  only 
the  interest  in  the  land  which  the  defendant 
in  fi.  fa.  had  at  the  time,  which  is  the  equity  of 
redemption.  This  l>eing  so,  the  defendant,  as 
mortgagor,  cannot,  after  such  sale,  by  joining 
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in  a  consent  with  the  mortgagee,  lawfully  cause 
the  entire  estate  in  the  laud  to  be  sold  and 
conveyed  under  another  common-law  judgment, 
in  favor  of  the  mortgagee,  against  him.  His 
equity  of  redemption  therein  having  been  sold, 
the  mortgagor  afterwards  held  no  interest  in 
that  part  of  the  land  which  was  so  first  sold. 

2.  "The  plaintiff  in  tliis  case  acquired  no  title 
to  the  south  half  of  lot  of  laud  in  controversy, 
by  the  sale  last  above  indicated,  and,  as  he 
did  not  allege  or  show  that  the  trespass  was 
committed  on  any  part  of  the  land  which  he 
owned,  there  was  no  error  in  adjudging  that 
he  could  not  maintain  his  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county: 
Jos.  W.  Bennet  Judge. 

Action  by  Simon  W.  Hitch  against  J.  8. 
Bailey  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Simon  W.  Hitch,  for  plaintiff  in  error. 
Toomer  &  Reynolds  and  Quincey  &  McDon- 
ald, for  defendants  in  error. 

LITTLE,  J.  Hitch  brought  an  action  in 
trespass  against  Bailey,  Thlgpen,  and  Tan- 
ner, to  recover  damages  for  cutting  and  re- 
moving timber  from  lot  of  land  No.  286,  in 
the  Sixth  district  of  Coffee  county,  Ga.  The 
defendants  denied  liability.  The  case  was 
tried  under  an  agreed  statement  of  facts,  in 
which  it  waa  conceded  that  if  the  plaintiff 
held  superior  title  to  the  land,  be  was  enti- 
tled to  recover  $200;  and  the  only  legal  qnes- 
tion  which  arises  under  the  admitted  facts  is 
whether  the  plaintiff  showed  such  a  title,  in 
himself,  to  the  lot  of  land  on  which  the  al- 
leged trespass  waa  committed,  as  entitled  him 
to  recover.  The  case  was  submitted  for  de- 
termination by  the  judge  without  the  inter- 
vention of  a  Jury,  and  a  judgment  was  ren- 
dered in  favor  of  the  defendants,  to  which 
Hitch  excepted. 

There  is  nothing  In  the  record  which  shows, 
or  from  which  it  can  be  inferred,  on  what 
part  of  the  lot  the  alleged  trespass  was  com- 
mitted. It  was  admitted  that  the  land  be- 
longed originally  to  Jeff  Kirkland,  and  the 
title  of  the  plaintiff  was  derived  from  him  in 
the  following  manner:  A  judgment  was  ren- 
dered hi  favor  of  the  Bradley  Fertilizer  Com- 
pany, against  Kirkland,  on  February  13, 
1897.  The  execution  which  issued  thereon 
was  levied  on  the  lot  of  land  in  question, 
which  was  sold  by  the  sheriff  (m  October  13, 
1809.  The  plaintiff  purchased  at  this  sale, 
and  received  title  from  the  sheriff.  At  the 
time  of  this  sale,  the  Bradley  Fertilizer  Com- 
pany held  an  unforeclosed  mortgage  on  the 
land,  which  bore  date  April  15, '  1894,  to  se- 
cure the  notes  on  which  the  common-law 
Judgment  was  rendered.  Defendants  claim- 
ed title  to  the  south  half  of  the  lot  under 
a  conveyance  by  the  sheriff,  at  another  sale, 
to  one  of  their  number.  Tanner.  This  sale 
was  had  under  an  execution  In  favor  of  the 
Chesapeake  Guano  Company,  which  Issued 
on  a  judgment  that  company  had  obtained 
against  Kta-kiand  on  October  12,  1896.  So 
the  only  question  presented'  tor  onr  dettt- 
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mlnatlon  la  what  title  the  parties  tiespectiTe- 
ly  acquired  by  these  purchases. 

The  Uen  of  the  judgment  of  the  Ctaesa- 
peake  Company  was  superior  to  that  of  the 
Bradley  Company,  but  Inferior  to  that  of 
the  unforeclosed  mortgage.  At  the  sale  un- 
der the  common-law  fl.  fa.  of  the  Bradley 
Fertilizer  Company,  It  was  agreed  between 
KirUand,  defendant  In  fl.  fa.  and  mortgagor, 
and  the  Bradley  Company,  plaintiff  in  fl.  fa. 
and  mortgagee,  that  the  entire  estate  should 
be  sold,  and  that  the  purchaser  should  take 
under  the  lien  of  the  mortgage  In  the  same 
manner  as  if  his  mortgage  had  been  foreclos- 
ed; and  It  is  contended  under  GIt.  Code,  I 
271i8,  that,  this  having  been  agreed  to  at  and 
before  the  aale  under  the  Judgment  In  favor 
of  the  Bradley  Company,  the  purchaser  at 
that  sale  took  title  to  the  entire  estate,  and 
holds  the  same,  not  only  under  the  lien  of  the 
c«»amon-Iaw  Judgment,  but  also  under  the 
Uen  of  the  mortg,age:  and  that  the  titie  so 
acanired  Is  superior  to  that  which  vested  In 
Tanner,  to  the  south  of  the  lot,  by  virtue  of 
the  sale  under  the  older  common-law  Judg- 
ment In  favor  of  the  Chesapeake  Company. 
This  Is  not  a  sound  contention.  When  the 
land  was  sold  under  the  common-law  judg- 
moit  in  favor  of  the  Chesapeake  Company, 
the  purchaser  at  that  sale  acquired  all  the 
interest  which  the  defendant  Klrkland  bad  in 
the  aouth  half  of  the  lot  of  land.  That  was 
the  equity  of  redemption.  Tarver  v.  Ellison, 
67  Ga.  54;  CotUe  v.  Harrold,  72  Oa.  830; 
De  Vaughn  v.  Byrom,  110  Ga.  904,  86  S.  BX 
267,  and  cases  cited.  After  such  sale,  Kirk- 
land  bad  no  further  Interest  In  that  part  of 
the  land.  Having  none,  no  consent  which  he 
might  thereafter  have  given  would  authorize 
the  entire  estate  to  be  sold  under  the  com- 
mon-law Judgment  in  favor  of  the  Bradley 
Company;  and  without  regard  to  such  con- 
sent, and  to  any  agreement  which  may  have 
been  made  between  the  Bradley  Company  as 
plaintiff  in  fl.  fa.  and  mortgagee,  and  Klrk- 
land, the  defendant  in  fl.  fa.  and  mortgagor, 
the  purchaser  at  the  sale  under  the  Bradley 
Company's  fl.  fa.  took  no  titie  to  that  part 
of  the  lot  in  question.  That,  subject  to  the 
lien  of  the  mortgage,  had  vested  in  Tanner, 
the  purchaser  under  the  execution  in  favor 
of  the  Chesapeake  Company.  All  that  could 
have  been  sold  under  the  Judgment  of  the 
Bradley  Company  was  Kirkland's  interest  in 
the  land,  he  being  the  defendant  in  fl.  fa. 
After  the  execution  of  the  mortgage,  he  held 
only  the  equity  of  redemption.  Tanner  had 
previously  acquired  this  in  the  south  half  of 
the  lot;  hence,  Klrkland  not  having  any  in- 
terest at  the  time  of  the  second  sale  In  that 
part  of  the  land.  Hitch,  who  purchased  there- 
at, could  acquire  none. . 

The  plaintiff  in  error  sought  to  recover  a 
Judgment  by  way  of  damages  for  a  trespass, 
which  he  alleged  was  committed  on  the  lot 
of  land,  to  the  whole  of  which  he  claims  titie. 
As  has  been  shown,  he  has  no  titie  to  the 
iontb  half  of  the  lot    He  does  not  allege 


that  the  defendants  committed  a  trespass  on 
the  north  half.  Therefore,  under  the  admit- 
ted facts  found  In  the  record,  he  was  not  en- 
titled to  recover,  and  a  Judgment  in  favor 
of  the  defendants  was  properly  rendered. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  IiEWIS,  J.,  absent  on  ac- 
count of  sickness. 

CU5  Oa.  928) 

STBEIiB  V.  GATLIN. 

(Supreme  Court  of  Georgia.     July  10,  1902.) 

LIFE  INBtrRAKCB  POLICY— ASSIQNUBNT— OUT 
— ENFOaCBMBNT. 

1.  A  policy  of  life  insurance  is  a  chose  In 
action  even  before  the  death  of  the  insured. 

2.  To  rest  the  legal  title  to  a  policy  of  life 
insurance  in  an  assignee,  it  is  essential  that 
the  assignment  should  be  in  writing. 

3.  A  verbal  assigument  of  a  poTicy  of  life 
insurance  by  the  insured,  accompanied  by 
words  indicating  an  intention  to  give,  and  by 
a  delivery  of  the  policy,  does  not  constitute  a 
complete  gift;  ana  in  such  a  caae  a  coart  of 
equity  wiU  not  interfere,  at  the  instance  of 
the  alleged  donee,  to  complete  the  gift,  when 
she  has  not  acted  to  her  injury,  or  incurred  ex- 
pense, on  the  faith  of  the  incomplete  gift. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Ima  Gatlln  against  N.  J.  Steele. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

Arnold  &  Arnold,  for  plaintiff  in  error.  C. 
T.  Ladson,  for  defendant  In  error. 

COBB,  J.  Mrs.  Gatiin  brought  suit  against 
N.  J.  Steele  as  administrator  of  the  estate  of 
J.  R.  Steele;  the  allegations  of  the  petition 
being,  in  substance,  as  follows:  The  estate 
of  J.  B.  Steele  is  solvent,  there  being  no 
creditors  of  the  same,  and  bis  heirs  at  law 
are  brothers  and  children  of  deceased  broth- 
ers and  children  of  a  deceased  sister,  the 
plaintiff  being  one  of  the  latter.  The  de- 
cedent, during  his  lifetime,  had  procured  two 
policies  of  insurance  upon  bis  life  in  a  named 
association,  payable  to  his  "estate  or  his  law- 
ful heirs";  copies  of  these  policies  being  at- 
tached to  the  petition  as  exhibits.  The  as- 
sociation was  a  mutual  benefit  and  assess- 
ment association,  and  by  its  constitution  and 
by-laws  the  insured  had  a  right,  upon  com- 
pliance with  certain  requirements,  to  change 
the  name  of  the  beneficiaries  at  pleasure,  but 
no  change  was  ever  made  in  accordance  with 
the  rules  of  the  association.  Three  years  be- 
fore the  death  of  the  insured  he  "verbally  as- 
signed" the  policies  to  the  plaintiff,  and  de- 
livered the  same  to  her  for  her  exclusive 
ben^t,  saying  at  the  time  that  he  wanted  her 
to  have  the  money  that  would  be  paid  there- 
on, that  be  would  always  keep  the  dues  paid 
up  as  long  as  be  lived,  and  that  the  policies 
would  be  to  plaintiff  "as  good  as  gold."  Plain- 
tiff accepted  the  gift,  and  received  the  pol- 
icies from  her  uncle's  own  hands,  who  told 
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her  to  take  good  care  of  them,  as  the  money 
paid  thereunder  would  help  support  plaintiff 
and  her  children.  Plaintiff  kept  the  policies 
as  long  as  her  uncle  lived,  and  until  they 
were  surrendered  to  the  association  after  his 
death.  Her  uncle  often  spoke  of  having 
given  the  policies  to  her,  after  the  delivery 
above  referred  to.  Upon  being  asked  If  It 
■was  necessary  "to  put  the  policies  in  peti- 
tioner's name,"  he  said  no  written  assign- 
ment was  necessary  to  make  the  gift  legal 
and  binding,  nor  was  It  necessary  that  plain- 
tiff's name  should  be  placed  on  the  x>ollcies, 
or  upon  the  books  of  the  association;  that  he 
had  previously  caused  other  policies  which  he 
held  In  the  association,  and  which  stood  In 
the  name  of  another  beneflclary,  to  be  chang- 
ed "to  his  estate  and  his  heh«,"  so  that  he 
could  at  any  time,  by  mere  gift  and  manual 
delivery,  give  and  verbally  assign  the  same 
to  whoinsoever  he  might  select,  without  the 
necessity  of  changing  the  beneficiaries  upon 
the  books  of  the  association.  For  years  be- 
fore and  since  her  uncle  verbally  assigned  to 
her  the  policies,  plaintiff  had  rendered  to  him 
many  acts  of  kindly  service,  and  he  visited 
her  home,  and  In  many  ways  showed  his  af- 
fection for  her.  Upon  the  death  of  her  uncle, 
plaintiff  and  defendant  each  made  proofs  of 
loss  under  the  policies.  To  avoid  delay  in 
collecting  the  amount  due  from  the  associa- 
tion, plaintiff  and  defendant,  without  waiving 
any  of  their  legal  or  equitable  rights,  entered 
into  an  agreemait  to  collect  the  amount  from 
the  association,  and  abide  by  the  decision  of 
the  courts  as  to  who  owned  the  money.  Un- 
der this  agreement,  the  money  was  collected 
from  the  association  and  placed  in  a  solvent 
bank,  subject  to  the  Joint  check  of  plaintiff 
and  defendant;  the  bank  acting  as  a  stake- 
holder until  there  could  be  a  final  Judgment 
and  decree  of  a  court  having  Jurisdiction  to 
settle  the  controversy.  Plaintiff  avers  that 
she  Is  the  rightful  and  equitable  owner  of  the 
fund  in  controversy;  and  she  prays  for  a 
Judgment  and  decree  to  this  effect,  and  for 
general  relief.  To  this  petition,  the  defend- 
ant filed  a  demurrer  upon  various  grounds, 
among  them  being  that  the  petition  set  forth 
no  ground  for  relief,  legal  or  equitable;  that 
no  consideration  is  stated  for  the  assignment 
of  the  policies  to  plaintiff;  that  the  petition 
shows  upon  its  face  that  the  assignment  re- 
lied on  was  verbal,  and  tinder  the  law  the 
assignment  would  not  be  valid  unless  It  was 
in  writing.  The  court  overruled  the  demur- 
rer, and  the  defendant  excepted. 

A  policy  of  life  insurance  is,  after  the  death 
of  the  Insured,  unquestionably  a  chose  In  ac- 
tion. It  being  then  simply  a  promise  to  pay 
money.  It  has  been  held  in  numerous  cases 
that  a  policy  of  life  Insurance,  even  before 
the  death  of  the  Insured,  Is  a  chose  in  action. 
See  Ex  parte  Ibbetson,  8  Ch.  Dlv.  S19;  Bar- 
ley T.  Heist,  86  Ind.  196,  45  Am.  Rep.  28S; 
Bushnell  ▼.  Bushnell,  92  Ind.  603;  Hutson  v. 
Merrlfield,  51  Ind.  24,  19  Am.  Rep.  722;  In- 
burance  Co.  v.  Flack,  3  Md.  841,  56  Am.  Dec. 


742;  Bank  v.  McLean,  84  Mich.  625,  48  N.  W. 
159;  Palmer  v.  Merrill,  6  Cnsh.  282,  52  Am. 
Dec.  782. 

A  policy  of  life  Insurance,  being  a  chose  in 
action  arising  upon  a  contract,  may,  under 
the  provisions  of  our  Code,  be  assigned  so  as 
to  vest  the  title  In  the  assignee.  Civ.  Code, 
{  3077.  But  such  assignment  must  be  In 
writing.  Turk  v.  Cook,  63  Ga.  681;  Bank  v. 
Prater,  64  Ga.  613;  Insurance  Co.  v.  Amos, 
98  Ga.  533,  534,  25  S.  E.  575,  and  cases  cited. 
The  Code  provisions  In  reference  to  fire  Insur- 
ance are,  wherever  applicable,  equally  the  law 
of  life  insurance.  Civ.  Code,  {  2117.  In  St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Brunswick 
Grocery  Co.,  113  Ga.  786,  39  S.  E.  483,  It  was 
held  that  an  assignment  of  a  policy  of  fire  In- 
surance must  be  in  writing.  In  the  opinion, 
Mr.  Justice  Pish  says:  "The  Civil  Code,  S 
2089,  requires  that  a  contract  of  fire  insur- 
ance must  be  In  writing.  As  an  assignment 
of  an  insurance  poUcy  with,  the  assent  of  the 
company  Is  a  new  contract  of  Insurance  be- 
tween It  and  the  assignee,  it  must,  under  the 
provisions  of  this  section  of  the  Code,  be  In 
writing."  In  the  case  of  Insurance  Co.  ▼. 
Amos,  supra,  and  In  the  case  of  Insurance 
Co.  V.  Grace,  106  Ga.  264,  32  S.  B.  100,  It  was 
held  that.  In  order  to  transfer  the  legal  title 
to  a  policy  of  fire  Insurance,  the  asslgrnment 
must  be  In  writing.  As  the  assignment  of  a 
policy  of  fire  bisurance.  In  order  to  be  valid, 
must  be  in  writing,  so,  under  the  prorisions 
of  our  Code  making  the  principles  rdating  to 
fire  insTu-ance,  wherever  applicable,  apply  eq- 
ually to  the  law  of  life  Insurance,  an  assign- 
ment of  a  policy  of  life  Insurance  must  be  in 
writing  In  order  to  vest  the  title  in  the  par- 
son claiming  to  be  the  assignee.  The  assign- 
ment of  the  policies  in  the  present  case  not 
having  been  in  writing,  but  merely  verbal, 
the  plaintiff  did  not  acquire  title  to  the  same, 
and  hence  could  not  maintain  a  suit  in  her 
own  name  against  the  association  np<m  the 
policies.  It  is  said,  though,  that,  even  if  It 
be  true  that  If  the  association  had  not  paid 
the  amount  of  the  policies  to  the  bank,  to  be 
held  subject  to  the  rights  of  the  plaintiff  and 
defendant,  the  plaintiff  could  not  have  main- 
tained In  her  own  name  an  action  .on  the  pol- 
icies, stlU,  under  the  facts  alleged  in  the  pe- 
tition, the  plaintiff  became  In  equity  the 
owner  of  the  policies;  and,  while  the  legal 
title  to  the  same  would  be  in  the  administra- 
tor of  the  estate  of  the  Insured,  the  plaintiff 
would  be  entitled  to  use  the  name  of  the  ad- 
ministrator in  order  to  enforce  her  claim 
against  the  association  as  the  equitable  own- 
er of  the  policies.  If  the  plaintiff  had  been 
a  purchaser  for  value  of  the  polides,  she 
would  in  equity  be  the  owner  of  the  same, 
and  would  be  entitled  to  use  the  name  of  the 
administrator  for  the  purpose  of  asserting  her 
rights.  The  verbal  assignment  of  the  pol- 
icies to  the  plaintiff,  although  followed  by  an 
actual  delivery  thereof,  was  entirely  without 
any  valuable  consideration.  The  transaction 
would  not  be  complete  aa  a  gift,  under  tha 
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law  of  fbti  state,  TmlesB  the  asslgmnent  waa 
in  writing;  and  it  is  too  well  settled  now  to 
admit  of  controversy,  at  least  In  this  state^ 
that  equity  will  not  int«4ere,  at  the  Instance 
of  a  Yolonteer,  for  the  mo'e  purpose  of  mak- 
ing perfect  a  gift  which  was  Incomplete  be- 
cause lacking  In  some  of  the  essentials  re- 
quired by  law. 

There  are  cases  holding  that  bonds  and 
other  negotiable  obligations  for  the  payment 
of  money  may  be  the  subject  of  a  valid  gift, 
and  that  a  delivery  of  the  obligation  to  the 
donee  without  written  assignment,  but  with 
a  clear  and  manifest  Intention  to  pass  the 
title.  Is  sufficient  to  satisfy  the  rule  requir- 
ing delivery  of  the  thing  given;  and  this  rule 
has  been  applied  to  a  life  insurance  policy. 
See  Insurance  Co.  v.  Qrant  (N.  J.  Oh.)  83  AtL 
lOeO;  3  Joyce,  Ins.  |  2326;  1  Bac.  Ben.  Soc. 
(New  Ed.)  S  207.  Even  If,  In  those  Jurisdic- 
tions where  the  law  does  not  require  the  as- 
signment of  a  life  insurance  policy  to  be  In, 
writing,  a  verbal  assignment,  followed  by  ac- 
tual delivery  of  the  policy  and  words  indicat- 
ing an  Intention  to  give,  would  make  a  com- 
plete gift,  certainly  in  this  state,  where  the 
^aw  requires  the  assignment  to  be  in  writ- 
ing, a  gift  which  was  not  a  substantial  com- 
pliance with  the  statute  would  not  have  the 
effect  to  vest  the  title,  dther  legal  or  equita- 
ble, in  a  mere  volunteer.  Mr.  Justice  Hall, 
In  Nally  v.  Nally,  74  Ga.  660,  673,  58  Am. 
Bep.  468,  tiins  states  the  rule  governing  the 
case  of  a  volunteer  who  appeals  to  a  court 
of  equity:  "Equity  never  Interferes  In  favor 
of  volunteers  except  where  the  contract  is 
actually  ezecnted  (Code,  {  3116  [Civ.  Code,  | 
3072]),  and  will  never  decree  the  i)erformance 
of  a  voluntary  agreement,  or  merely  gratuit- 
ous promise,  unless  the  volunteer  has  gone 
Into  possession,  and  upon  the  faith  of  the 
agreement  has  incurred  expense  in  making 
Improvements  of  the  property  donated,  or  has 
done  something  of  a  similar  nature  which 
would  render  it  inequitable  upon  the  part  of 
the  donor  not  to  carry  out  the  contract  The 
donee  must  not  be  placed  in  a  worse  condi- 
tion than  she  was  before  the  gift  was  tender- 
ed." In  the  present  case,  the  plaintiff  is  In 
exactly  the  condition  she  was  in  at  the  time 
of  the  verbal  assignment;  she  has  done  noth- 
ing to  change  her  position;  and  nothing  In 
the  allegations  of  her  petition  would  author- 
ize a  court  of  equity  to  Interfere  In  her  be- 
half. She  failed  to  sectu-e  a  legal  title  to  the 
policies  when  she  relied  upon  a  verbal  trans- 
fer, and  this  transfer,  although  accompanied 
by  a  delivery  of  the  policies  and' words  Indi- 
cating an  intention'  to  give,  will  not  make  her 
the  equitable  owner,  when  etbe  has  done  noth- 
ing upon  the  faith  of  the  transfer  which 
would  make  it  inequitable  for  the  heirs  or  le- 
gal representatives  of  the  Insured  to  urge  now 
the  invalidity  of  the  transfer  on  account  of 
the  failure  of  ftae  parties  to  comply  with  the 


rule  of  law  requiring  snch  an  assignment  to 
be  in  writing.  There  is  nothing  In  the  case 
of  Nally  V.  Nally,  supra,  to  conflict  with  the 
ruling  now  made.  The  contest  there  was  be- 
tween a  sister  who  was  the  named  benefi- 
ciary In  a  policy  of  life  insurance  as  <»lgl- 
nally  issued,  and  the  wife  of  the  Insured,  who 
had  married  him  upon  the  faith  of  a  promise 
that  the  policy  shonld  be  so  changed  as  to 
make  her  the  beneficiary.  TMa  change  was 
authorized,  by  the  terms  of  the  policy,  with- 
out the  consent  of  the  beneficiary  named 
therein.  The  company  had  agreed  to  make 
the  change,  but  had  neglected  to  do  so.  It 
was  held  tiiat  as  the  sister  was  a  mere  vol- 
unteer, and  the  wife  was  a  purchaser  for 
value,  marriage  being  a  valuable  considera- 
tion, the  wife  was  to  be  preferred,  and  was 
entitled  to  the  proceeds  of  the  policy.  The 
court  erred  in  overruling  the  demurrer. 

Judgment  reversed.  Ail  the  Justices  con- 
curring, except  LiETV^IS,  J.,  absent  on  account 
of  sickness. 


(lis  Qa.  835) 
OOLBTREB  v.   STATE. 
(Supreme  Court  of  Geor^a.     July  18,  1902.) 
HOMiciDB— statemb:nt  by  decedent— arou. 

HENT  OF  COUNSEL.— EVIDENCE. 

1.  When  the  accused  in  a  trial  for  mnrder, 
alleged  to  have  been  committed  by  shooting, 
has  been  allowed  to  prove  by  a  witness  a  posi- 
tive declaration  by  the  decedent  tliat  he  did 
not  know  who  shot  him,  it  affords  the  accused 
no  Just  caose  of  complaint  that  the  court  re- 
fused to  permit  the  same  witness  to  testify 
that  the  decedent  further  stated:  "If  he  [the 
accused]  shot  me,  it  was  an  accident."  The  ad- 
ditional declaration  was,  under  these  circum- 
stances, the  mere  statement  of  a  conclusion, 
and  one  which  was  manifestly  of  no  probative 
value  whatever.  Kearney  r.  State,  29  S.  E. 
127,  101  Ga.  803,  65  Am.  St.  Rep.  344;  Sweat 
V.  State.  33  S.  E.  422,  107  Ga.  712. 

2.  It  is  the  right  of  counsel,  in  arguing  a 
case  to  the  jury,  to  draw  and  state  to  them  his 
own  conclusions  from  the  law  and  the  testimo- 
ny, provided  that  in  so  doing  he  does  not  mis- 
state the  testimony,  or  state  facts  as  to  which 
there  is  no  evidence. 

3.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  Court,) 

Elrror  from  superior  court.  Butts  county; 
B.  J.  Reagan,  Judge. 

Emanuel  Ogletree  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

O.  M.  Duke  and  A.  Wright,  for  plaintiff 
in  error.  O.  H.  B.  Bloodworth,  Sol.  Gen., 
and  Boykin  Wright,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.    Judgment  afBrmed. 
LEWIS,  J.,  absent  on  account  of  sickneas. 
f  1  8m  Criminal  Law.  voL  14,  Ctut.  Dlt-  i  1(77. 
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(115  Ga.  864) 

WIT^LIAMS   T.    STEWART,   Tai    Collector. 

STEWART,    Tax    Collector,   ▼.    WIIJLIAMS. 

(Supreme  Court  of  Georgia.  '  July  18,  1902.) 

TAXES— VOLUNTARY  PAYMENT— ACTION  TO 
RECOVER. 

1.  Where  an  officer  not  authorlEed  to  issue 
a  warrant  notifies  a  person  that  he  will  have 
him  arresited  on  a  warrant,  and  prosecuted,  un- 
less he  pays  a  certain  tax,  and  such  person, 
because  of  such  tlireat  pays  the  tax,  the  pay- 
ment is  voluntary,  under  Civ.  Code,  S  37^, 
and  the  money  paid  cannot  be  recovered. 

2.  A  petition  seelting  to  recover  money  so 
paid  is  subject  tp  demurrer,  although  it  alleges 
that  such  payment  was  made  under  an  urgent 
and  immediate  necessity  therefor,  and  to  pre- 
vent an  immediate  seizure  of  the  plaintiff's 
person  and  property.  These  averments  are 
but  conclusions  of  law,  and  can  avail  nothing, 
where  it  appears  that  the  facta  upon  which 
they  are  baaed  make  the  payment  a  voluntary 
one. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  H.  M. 
Reid,  Jndge. 

Action  by  R.  A.  Williams  against  A.  P. 
Stewart,  tax  collector.  Prom  the  judgment, 
both  parties  bring  error.  Judgment  on  main 
bill  of  exceptions  affirmed,  and  cross  bill  dis- 
missed. 

Jas.  Davison,  for  plaintiff.  Culberson, 
WllUngham  &  Johnson,  for  defendant 

SIMMONS,  C.  J.  Suit  was  brought  by 
Williams  against  Stewart,  tax  collector  of 
Pulton  county,  to  recover  $500  which  he  al- 
leged he  had  paid  Stewart  under  duress. 
The  petition  alleged  that  Stewart  demanded 
of  him  $6(X)  as  a  special  tax  upon  him  as  an 
emigrant  agent;  that  he  was  not  such  an 
agent  and  was  not  subject  to  the  tax;  that 
he  refused  to  pay  the  tax  until  Stewart  noti- 
fied him  that,  unless  he  paid  it,  Stewart 
would  have  a  warrant  issued  against  him, 
and  prosecute  him  for  a  misdemeanor.  Plain- 
tiff paid  the  money  under  this  threat  The 
petition  alleged  that  the  money  so  paid  was 
paid  under  an  urgent  and  Immediate  neces- 
sity, aud  to  prevent  an  immediate  seizure  of 
plaintiff's  person  and  property.  The  defend- 
ant filed  a  demurrer,  which  was  sustained  by 
the  court    Williams  excepted. 

Under  the  Civil  Code  (section  3723),  "pay- 
ments of  taxes  or  other  claims,  made  through 
Ignorance  of  the  law,  or  where  the  facts  are 
all  known,  and  there  is  no  misplaced  con- 
fidence and  no  artifice,  deception,  or  fraudu- 
lent practice  used  by  the  other  party,  are 
deemed  voluntary,  and  cannot  be  recovered 
back,  unless  made  under  an  urgent  and  Im- 
mediate necessity  therefor,  or  to  release  per- 
son or  property  from  detention,  or  to  prevent 
an  Immediate  seizure  of  person  or  property. 
Filing  a  protest  at  the  time  of  payment  does 
not  change  the  mleL"  Under  this  section  It 
was  Incumbent  on  the  plaintiff  to  show  that 
the  payment  was  made  to  prevent  his  Im- 
mediate arrest  or  the  immediate  seizure  of 
his  property.  Under  the  statute  imposing 
the  tax  upon  emigrant  agents,  certain  viola- 


tions of  the  statute  are  made  penal,  but  the 
tax  collector  Is  given  no  unusual  power  to 
enforce  Its  terms.  The  mere  fact  that  tb* 
tax  collector,  who  has  no  authority  to  Issne 
a  warrant,  or  to  make  an  arrest  with  or 
without  warrant,  notifies  a  j)erson  that  be 
will  have  a  warrant  issued,  and  the  person 
prosecuted,  unless  he  pays  the  tax.  Is  not 
suCQcient  to  constitute  duress  under  the  Code. 
Under  such  a  threat  the  danger  to  the  p«8on 
threatened  is  not  urgent  or  immediate.  It 
may  have  been  an  Idle  threat  on  the  part  of 
the  tax  collector,  or  he  might  have  recon- 
sidered upon  an  Investigation  of  the  law;  for 
the  law  was  at  that  time  that  the  person 
against  whom  the  tax.  was  assessed  should 
not  be  prosecuted  for  not  paying  the  tax  un- 
til after  he  had  registered  as  an  emigrant 
agent  It  was  only  after  he  had  registered 
as  such  agent,  and  then  failed  to  pay  the 
tax,  that  he  could  be  prosecuted-  for  the  non- 
payment of  the  tax,  although  before  regla> 
try  he  might  have  been  prosecuted  for  his 
failure  to  register.  No  warrant  appears  to 
have  been  Issued  against  the  plaintiff  for 
any  offense,  and  the  allegations  of  his  peti- 
tion show  that  there  was  no  urgent  or  im- 
mediate necessity  for  paying  rhe  tax,  or  any 
immediate  danger  of  the  seizure  of  his  per- 
son or  propa:ty.  It  Is  true  that  the  petition 
alleges  that  there  was  such  a  necessity,  and 
that  the  tax  was  paid  to  prevent  the  Immedi- 
ate seizure  of  his  person  and  property;  but 
the  court  below  propo'ly  held  that  these 
averments  were  merely  conclusions  of  the 
pleader,  which  were  not  Justified  by  the 
facts  on  which  they  were  based.  The  de- 
murrer did  not  admit  the  conclusions  of  law 
set  out  In  the  petition,  but  admitted  only  the 
matters  of  fact  which  were  well  pleaded. 
Accordingly,  there  was  no  error  in  the  rul- 
ing of  the  court  below  sustaining  the  de- 
murrer of  the  defendant. 

Judgment  on  main  bill  of  exceptions  af- 
firmed; cross-bill  dismissed.  All  the  Justices 
concurring,  except  LEWIS,  J.,  absent  on  ac- 
count ot  sickness. 


(USOa.  916) 

Mcknight  et  ai.  v.  mayor,  etc.,  of 

TOWN  OP  SENOIA  et  aL 
(Supreme  Court  of  Georgia.     July  10,   1002.) 

mrNICIPAL  CORPORATION— ISSUE  OF  BONDS— 
REGISTRATION- ASSENT  OF  QUALI- 
FIED VOTERS. 
1.  When  an  election  Is  held  in  a  municipally 
to  determine  whether  two-thirds  of  the  qoalf- 
fied  voters  will  give  their  assent  to  the  Issoance 
of  bonds,  and  there  Is  no  law  authorizing  or  re- 
quiring  a   registration   of   the   voters   of   the 
town,  and  at  the  election  held  the  total  num- 
ber of  votes   cast   exceeds  the  total  number 
cast  at  the  last  general  election  in  the  town,  aa 
shown  by  the  tally  sheets  of  that  election,  and 
no  question  is  raised   as  to  the  right  of  any 
of  the  voters  to  participate  in  the  bond  elec- 
tion, the  assent  of  two-thirds  of  the  qualified 
voters  is  not  obtained  where  the  number  votins 
In  favor  of  bonds  Is  less  than  two-thirds  of  the 
votes  cast  at  the  bond  election. 
(Syllabus  by  the  Court) 
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Error  from  superior  court,  Coweta  county; 
S.  W.  Harris,  Judge. 

Application  by  tbe  mayor  and  council  of 
the  town  of  Senola  and  others  to  validate 
certain  bonds.  From  an  order  validating  the 
same,  J.  A.  McKnight  and  others  bring  er- 
ror.   Reversed. 

H.  A.  Hall,  for  plaintiffs  in  error.  R.  W. 
Freeman  and  T.  A.  Atkinson,  SoL  Gen.,  tar 
defendants  in  error. 

COBB,  3.  An  election  was  held  In  the 
town  of  Senola  to  determine  whether  the 
assent  of  two-thirds  of  the  qualified  voters 
could  be  obtained  to  an  Issuance  of  bonds  by 
tbat  municipality.  133  votes  wrae  cast;  85 
for  and  48  against  bonds.  From  tbe  tally 
sheets  of  the  last  general  election  held  in  the 
town  preceding  the  bond  election  it  appeared 
tbat  120  persons  had  voted.  Upon  an  appli- 
cation to  the  Judge  of  the  superior  conrt  to 
validate  tbe  bonds  under  the  act  of  1897 
(Acts  1887,  p.  82),  an  order  was  passed  de- 
claring the  bonds  valid,  over  the  objection 
of  certain  citizens  that  the  assent  of  two- 
thirds  of  the  qualified  voters  had  not  been 
obtained.  Tbe  constitution  declares  tbat  a 
mnnicipal  corporation  shall  not  Incur  a  debt 
of  tbe  character  sought  to  be  Incurred  in  tbe 
present  case  "without  tbe  assent  of  two- 
thirds  of  tbe  qualified  voters  thereof,  at  an 
election  for  that  purpose,  to  be  held  as  may 
be  prescribed  by  law."  CBv.  Code,  S  5893. 
Tbe  general  assembly  has  declared  that  in 
determining  whether  two-thirds  of  the  quali- 
fied voters  voted  in  favor  of  the  issuance  of 
bonds  "the  tally  sheets  of  the  last  gen^nl 
election  held  In  said  county,  municipality  or 
division  shall  be  taken  as  a  correct  enumer- 
ation of  the  qualified  voters  thereof."  Pol. 
Code,  I  380.  The  local  act  under  which  the 
election  In  the  present  case  was  held  de- 
dared;  "The  election  for  mayor  and  coun- 
cil last  preceding  in  said  town  shall  be  talten 
and  considered  to  determine  tbe  number  of 
voters  in  said  town."  Acts  1901,  pp.  630, 
633,  I  la  It  has  been  held  that  tbe  rule  pre- 
scribed in  the  Political  Code,  which  deter- 
mines the  question  as  to  whether  two-thirds 
of  the  qualified  voters  have  given  their  as- 
sent to  tbe  Issuance  of  bonds  by  reference 
to  the  tally  sheets  of  tbe  last  general  elec- 
tion is  to  be  applied  only  in  cases  where 
tbere  is  no  better  or  more  satisfactory  test 
In  reference  to  the  question,  and  that,  there- 
fore, where  there  is  a  law  authorizing  or 
requiring  the  registration  of  voters  for  an 
election  to  be  held  on  the  question  of  the 
issuance  of  bonds,  the  result  of  the  election 
is  to  be  determined  by  a  reference  to  the  list 
of  voters  registered  for  the  election,  and  not 
to  the  ttdly  sheets  of  the  last  general  elec- 
tion. Gavin  ▼.  City  of  Atlanta,  86  Ga.  132, 
12  &  B.  282;  Mayor,  etc.,  v.  Wade,  88  Oa. 
699,  16  B.  B.  21;  Mayor,  etc.,  v.  Wilson,  96 
Oa.  251,  23  8.  El  240;  Floyd  Co.  v.  State, 
112  Qa.  704.  38  S.  E.  37.  Where  there  is  no 
42  S.B.— 17 


better  test  than  that  prescribed  in  the  Po- 
litical Code,  the  rule  there  laid  down  may  be 
followed.  Kalgler  v.  Roberts,  89  Ga,  476,  15 
S.  E.  542;  Howell  v.  City  of  Athens,  91  Ga. 
139,  16  8.  E.  966;  HeUbron  v.  City  of  Cuth- 
bert  96  Ga.  812,  23  S.  B.  206;  Carver  v.  City 
of  Dawson,  99  Ga.  7,  25  S.  E.  832;  Brand  v. 
Town  of  LawrenceviUe,  104  Ga.  487,  30  S.  E. 
954;  Slate  v.  City  of  Blue  Ridge,  113  Ga. 
646,  38  8.  E.  977  (2).  The  provision  in  the 
local  act  of  1901  in  reference  to  the  test  to 
be  applied  in  determining  whether  two- 
thirds  of  the  qualified  voters  have  given 
their  assent  to  the  issuance  of  bonds  is  in 
substance  the  same  as  that  laid  down  In  the 
Political  Code.  See,  In  this  connection.  Brand 
V.  Town  of  Lawrenceville,  supra.  Tbe  two 
provisions  are  therefore  to  be  construed  sim- 
ply as  prescribing  rules  to  be  followed  in  the 
absence  of  a  more  satisfactory  and  better 
test.  133  votes  were  cast  at  the  bond  elec- 
tion. There  is  no  question  raised  as  to  the 
right  of  any  of  these  voters  to  vote  at  this 
electioii.  It  is  to  be  presumed,  therefore,  that 
there  were  on  the  date  of  the  election  at 
least  133  qualified  voters  in  the  town  of 
Senola.  If  this  Is  true,  the  Issuance  of  bonds 
by  the  town  without  the  assent  of  two-thirds 
of  this  number  would  be  a  palpable  viola- 
tion of  the  provisions  of  the  constitution  of 
the  state.  The  fact  tbat  ttaa*e  can  be,  and 
was  in  the  present  case,  a  larger  number  of 
persons  qualified  to  vote  in  the  bond  election 
than  actually  voted  in  the  last  general  elec- 
tion c<HiclusiveIy  shows  tbat  the  test  pre- 
scribed in  the  Political  Code  cannot  always 
be  followed,  and  ought  never  to  be  followed 
when  the  facts  are  such  that  to  apply  the  test 
would  result  In  a  direct  violation  of  the  con- 
stitution. Certainly,  the  court  should  not  at- 
tribute to  the  general  assembly  the  Intention 
of  prescribing  a  test  which  would  authorize 
an  issuance  of  bonds  when  so  doing  would 
be  in  direct  violation  of  the  consUtutloa  If 
the  registration  lists,  in  c^ses  where  regis- 
tration is  required,  should  be  loolied  to  in  de- 
termining whether  two-thirds  of  the  quali- 
fied voters  hare  given  their  assent  to  the  is- 
suance of  bonds,  certainly  in  cases  where  no 
registration  is  required  the  total  number  of 
votes  cast,  when  no  question  is  raised  as  to 
the  right  of  any  voter  to  participate  In  the 
election,  should  be  looked  to  to  determine 
whether  the  requisite  number  of  voters  have 
given  their  assent  If  the  total  number  of 
votes  cast  is  less  than  the  total  number  cast 
at  the  last  general  election  as  shown  by  the 
tally  sheets,  then  it  may  be  safely  presumed 
that  there  has  been  no  change  in  the  popula- 
tion of  tbe  town,  and  tbe  enumeration  of 
voters  as  shown  by  the  tally  sheets  of  the  last 
general  election  may  be  followed.  But  if  It 
appears  that  the  total  numtier  of  votes  cast 
In  the  election  is  greater  than  the  number 
cast  at  the  last  general  election, 'and  no  ques- 
tion is  raised  as  to  the  right  of  any  voter  to 
participate  In  the  election,  certainly  it  cannot 
be  said  that  the  assent  of  two-thirds  of  the 
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qualified  voten  has  been  obtained  to  tbe  Is- 
•uance  of  bonds  when  tbe  total  number 
voting  In  favor  of  tbe  Issuance  of  such  bonds 
la  leu  than  two-thirds  of  those  actually 
voting.  If  a  registration  of  the  voters  has 
been  authorized  or  required,  then  the  list  of 
registered  voters  is  conclusive  on  the  ques- 
tion as  to  how  many  qualified  voters  there 
are.  If  no  registration  is  required,  or  there 
is  no  other  satisfactory  means  of  ascertain- 
ing who  are  the  qualified  voters,  then,  if  the 
total  number  of  votes  cast  at  tbe  bond  elec- 
tion is  less  than  the  total  number  cast  at  tbe 
last  general  election,  two-thirds  of  the  votes 
cast  at  the  last  general  election  will  be  pre- 
muned  to  be  two-thirds  of  the  qualified  voters 
of  tbe  town.  If  there  Is  no  r^stratlon,  and 
tbe  total  number  of  votes  cast  at  the  bond 
election  is  greater  than  tbe  total  number  cast 
at  tbe  last  general  election,  and  no  question 
is  raised  as  to  the  right  of  any  voter  to  par- 
ticipate In  tbe  election,  the  numbo:  of  votes 
actually  cast  at  tbe  bond  election  will  be 
considered  as  conclusive  on  the  question  of 
how  many  qualified  voters  there  are  in  the 
town  on  that  day.  While  this  question  was 
not  Involved  directly  in  the  case  of  Bell  v. 
lilayor,  etc.,  of  Americns,  79  Oa.  162,  8  S.  E. 
612,  the  conclusion  now  reached  was  there 
stated  by  Mr.  Justice  Blandford,  who  used 
the  following  language:  "We  think  that  un- 
der tbe  act  referred  to  tbe  requisite  number 
In  favor  of  the  Issuing  of  bonds  is  at  least 
two-thirds  of  the  nnmber  of  Quallfled  voters 
at  tbe  preceding  election,  and  also  two-thirds 
ef  the  qualified  votesn  at  the  election  held  to 
determine  that  qnestion."  The  judge  erred 
In  entering  an  order  validating  the  bonds. 

Judgment  reversed.  All  tbe  justices  con- 
currbig,  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(116  Oa.  28) 

IfOORB  et  aL  V.  CAREY  ct  sL 

BENTLBT  v.  MOORE  et  al. 

(Supreme  Court  of  Georgia.     July  28,  1902.) 

ADMINISTRATOR'S  SALB-VALIDITT-CONVBT- 
ANCB  TO  WIFB-MINOR— BSTOPPBlr-KJBCT- 
MBNT— PERMANENT   IMPROVEMENTS— TRIAL. 

1.  A  purchase  by  an  administrator,  at  his  own 
■ale,  of  any  interest  iu  the  property,  renders  the 
entire  sale  voidable  at  the  instance  of  anv  one 
interested  in  the  estate  who  moves  within  a 
reasonable  time  to  set  aside  the  sale. 

2.  A  wife  may  be  a  bona  fide  purchaser,  with- 
out notice,  from  her  husband,  where  he  is 
dealing  with  the  property  as  his  own.  It  fol- 
lows that,  while  a  purchase  by  an  administra- 
tor at  his  own  sale  is  voidable  at  the  election 
of  heirs  or  creditors  of  tbe  estate,  a  deed  made 
by  him  conveying  the  property  to  his  wife  for 
a  valuable  consideration  vests  tbe  title  in  her, 
If  she  bad  no  knowledge  of  tlw  manner  in 
which  he  acquired  his  title. 

8.  The  guardian  of  a  minor,  who  is  the  dis- 
tributee of  an  estate,  has  no  authority  to  con- 
swt  that  the  administrator  of  the  estate  and 
ethers  may  purchase  property  of  the  estate  at 
a  given  price;   and  the  fact  that  the  adminis- 

V  L  8m  ■zMuten  aat  Atmlnistnton,  vaL  a; 
Owt.  Dig.  H  fit,  Uta. 


trator  does  so  purchase  the  property,  and  pays 
over  to  tbe  guardian  the  part  of  the  proceeds 
which  would  be  due  to  the  minor,  does  not  es- 
top the  latter  from  seeking  to  set  aside  the 
pnrchasie  by  the  administrator  at  his  own  sale, 
when  the  minor  has  had  no  settlement  with  the 
guardian,  and  received  no  part  of  the  proceeds 
of  the  sale  so  collected  by  him. 

4.  A  plea  claiming  a  set-off  under  the  act  of 
December  21,  1897,  which  provides  that  the 
value  ot  permanent  improvements  placed  upon 
the  land  by  one  who  is  in  bona  fide  possession 
under  an  adverse  title  may  be  set  off  against 
the  value  of  the  land,  if  such  permanent  im- 
provements exceed  the  value  of  mesne  prof- 
its, is  fatally  defective  where  the  allegations 
do  not  set  forth  with  certainty  the  value  of 
the  permanent  improvements  alleged  to  have 
been  placed  upon  the  property. 

6.  When  the  defendant  in  a  civil,  case  Intro- 
duces no  evidence,  he  is  entitled  to  the  open- 
ing and  conclnsion   of  the  argument 

6.  In  the  trial  of  an  action  brought  to  set 
aside  an  administrator's  sale  upon  the  ground 
that  he  was  a  purchaser  at  his  own  sale,  where 
it  is  sought  to  estop  the  plaintiff  upon  the 
ground  that  his  guardian  had  collected  from 
the  administrator  the  amount  due  him  as  bis 
portion  of  the  proceeds  of  the  sale,  and  had 
paid  over  the  same  to  him  after  his  arrival 
at  majority,  after  putting  him  in  full  posses- 
sion  of  all  the  facts  in  reference  to  the  sale, 
testimony  by  the  guardian  that  at  the  time  of 
the  payment  by  him  to  his  ward  it  was  stipu- 
lated by  the  ward  that  the  payment  of  tbe 
money  should  have  no  other  effect  than  to  pass 
tbe  fund  into  his  possession,  and  he  should  not 
be  concluded  thereby  from  afterwards  elect- 
ing to  restore  the  money  to  the  administrator 
and  to  set  aside  the  sale,  was  relevant. 

(Syllabus  by  the  Court.) 

Errw  from  superior  conrt,  Tallafaro  oovn- 
ty;  Jno.  C.  Hart,  Judge. 

Action  by  Lee  A.  Bentley  and  others 
against  John  D.  Moore  and  Lisle  B.  Moore, 
bis  wife.  From  tbe  judgment,  Moore  and 
wife  and  Lee  A.  Bentley  bring  error.  Re- 
versed. 

SamL  H.  Sibley,  for  plalntifTs.  Cloud  & 
Jennings  and  Colley  &  Sims,  for  defendants. 


COBB,  J.  Lee  Anna  Bentley  and  Martha 
J.  Carey,  a  minor,  tbe  latter  snlng  by  her 
guardian,  William  A.  Carey,  brought  suit 
against  John  D.  Moore  and  his  wife,  Lizzie 
B.  Moore,  alleging  that  plaiutifFs  are  tbe  chil- 
dren of  Martha  Elizabeth  Carey,  wbo  was 
the  daughter  of  John  R.  Moore,  deceased; 
that  tbey  are  the  heirs  at  law  of  tiieir  grand- 
father, and  as  such  entitled  each  to  a  one- 
fonrteentb  Interest  in  his  estate;  that  John 
D.  Moore  was  tbe  administrator  upon  the 
estate,  and  as  such  caused  a  tract  of  land  to 
be  sold,  and  became  himself  tbe  purchaser, 
and  thereafter  sold  tbe  land  to  bis  wife, 
Lizzie  B.  Moore,  who  bad  full  knowledge  of 
tbe  fact  that  be  was  administrator  and  bad 
bought  tbe  property  at  his  own  sale.  Tbe 
prayer  ot  the  petition  was  that  tbe  deeds 
under  which  tbe  defendants  Moore  and  wife 
claimed  title  might  be  cancded,  and  that  tbe 
plalntitCs  recover  a  one-seventh  interest  in 
the  property,  with  mesne  profits.  To  this 
action  tbe  defendants  filed  pleas,  which  wore 
In  substance  as  follows:  (1)  Tbe  land  sued 
for  was  sold  at  administrstoi's  sale  as  allec- 
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ed.  Before  the  property  was  sold,  Moore, 
the  administrator,  vrho  was  also  an  heir  at 
law  and  entitled  to  a  one-seventh  Interest  In 
the  estate,  agreed  with  six  other  persons,  the 
father  of  both  of  the  plalntlfFs  and  guardian 
of  the  minor  plaintiff  being  one  of  them,  that 
they  would  bid  In  the  land  at  the  sale.  If  It 
did  not  bring  a  given  price.  The  land  did  not 
bring  this  price,  and,  under  the  agreement 
referred  to,  the  property  was  bid  In  by  one 
Richards  for  the  sum  of  |800.  The  persons 
for  whom  Richards  bid  In  the  property,  not 
being  able  to  resell  the  property,  finally  pre- 
vailed upon  Moore  to  buy  the  property  from 
them,  and  take  the  same  at  the  amount 
which  Richards  paid  for  the  property. 
Moore  agreed  to  do  this,  and.  In  pursuance 
of  this  arrangement,  he,  as  administrator, 
conveyed  the  property  to  Richards,  and  Blch- 
ards  conveyed  the  same  back  to  Moore  in- 
dividually, who  accounted  to  the  estate  for 
$800,  the  amount  of  the  bid.  The  arrange- 
ment before  the  sale  was  that  Moore  should 
not  have  any  further  Interest  In  the  prop- 
erty after  the  sale  than  the  one-seventh 
which  he  would  have  been  entitled  to  as  an 
heir  at  law.  (2)  Lizzie  B.  Moore  purchased 
the  property  from  John  D.  Moore,  her  hus- 
band, who  conveyed  the  same  to  her  by  a 
deed;  and  at  the  time  of  the  purchase  she 
had  no  knowledge,  notice^  or  belief  whatever 
that  the  plaintiffs  claimed,  or  would  ever 
claim,  any  interest  in  the  property,  nor  did 
she  have  any  notice  that  the  title  which 
Moore  had  to  the  land  was  either  void  or 
voidable.  She  bought  the  land  in  good  faith, 
believing  that  John  D.  Moore  owned  the 
same,  and  without  any  notice  whatever  that 
the  plaintiffs,  or  either  of  them,  had  at  the 
time  of  the  sale  to  her  any  interest,  right, 
title,  or  claim  in  or  to  the  property.  (3) 
William  A.  Carey  was  the  duly  appointed 
guardian  of  both  of  the  plaintiffs  during 
their  minority,  and  represented  them  in  the 
conferences  and  arrangements  in  reference 
to  the  sale,  and  as  such  guardian  received 
from  the  administrator  the  portion  of  the 
purchase  price  belonging  to  each  of  his 
wards;  and  Lee  Anna  Bentley,  upon  her  ar- 
rival at  majority,  received  her  proportion  of 
the  proceeds  of  such  sale  with  a  full  knowl- 
edge of  all  the  faicts,  and  this  conduct  on 
her  part  amounted  to  a  ratification  of  the 
purchase  by  Moore  of  the  property,  even  if 
it  was  Illegal;  and  the  receipt  by  the  guard- 
ian of  Martha  J.  Carey  is  binding  upon  her, 
although  she  is  a  minor.  (4)  Lizzie  E.  Moore 
Is  a  imrcbaser  in  good  faith,  and  in  adverse 
possession  of  the  property,  and  since  her 
purchase  has  expended  a  large  sum  of  mon- 
ey In  permanent  improvements  upon  the 
property;  and  she  prays  that  the  value  of 
the  Improvements  may  be  set  ofT  against  the 
mesne  profits  and  the  value  of  the  land. 
Attached  to  this  plea  la  a  long  bill  of  par- 
tlculara,  consisting  of  items  from  August, 
189S,  to  May,  1901,  aggregating  several 
thonaand  dollars,  all  claimed  to  be  items  of 


expense  in  connection  with  the  permanoit 
Improvements  alleged  to  have  been  placed 
upon  the  land.  Some  of  these  items  are 
such  as  would  be  cleariy  connected  with 
permanent  improvements;  others  are  such 
as  would  clearly  not  be  so  connected,  and 
still  others  are  items  of  expense  resulting 
from  the  ordinary  and  usual  repairs  upon  a 
mill  which  was  on  the  property.  Some  of 
the  Items  are  apparently  disconnected  with 
improvements,  either  permanent  or  other- 
wise, and  a  number  of  the  items  are  for  ex- 
penses incurred  after  the  suit  was  filed,  and 
represent  Improvements  alleged  to  have  been 
made  since  that  time.  The  plaintiff  made 
an  oral  motion  to  strike  all  of  the  pleas 
above  referred  to,  upon  the  ground  that  they 
presented  no  defense;  and  made  special  ob- 
jection to  the  plea  attempting  to  set  off  the 
value  of  improvements,  upon  the  ground 
"that  the  same  ^t  up  a  mass  of  expendi- 
tures, and  was  not  so  framed  as  to  show  any 
excess  of  improvements  in  value  over  mesne 
profits  at  the  time  of  triaL"  An  order  waa 
passed  striking  all  of  the  pleas  except  the 
one  which  alleged  that  Lee  Anna  Bentley 
had  ratified  the  sale  to  Moore  by  receiving 
her  portion  of  the  proceeds  of  the  same,  and 
the  court  submitted  this  issue  to  the  Jury. 
The  Juiy  returned  a  verdict  finding  in  fa- 
vor of  Martha  3.  Carey  for  a  one-fourteenth 
int^est  in  the  land  and  mesne  profits,  and' 
a  verdict  in  favor  of  the  defendants,  so  far 
as  Lee  Anna  Bentley  was  concerned.  Both 
Lee  Anna  Bentley  and  the  defendants  made 
motions  for  new  trials,  and  both  motions 
were  overruled.  The  defendants  filed  a  bill 
of  exceptions,  assigning  error  upon  the  re- 
fusal of  the  court  to  grant  them  a  new  trial, 
and  upon  exceptions  pendente  lite,  which  had 
been  duly  filed,  to  the  striking  of  the  ideas 
above  referred  to.  Lee  Anna  Bentley  ex- 
cepted to  the  Judgment  overruling  her  mo- 
tion for  a  new  trial. 

1.  It  is  familiar  law  that  a  purchase  by 
an  administrator  at  bis  own  sale,  dther  by 
himself  or  through  an  agent,  is  voidable  at 
the  Instance  of  any  person  interested  in  the 
property.  It  is  not  essential  to  the  applica- 
tion of  this  rule  to  a  particular  case  that 
the  administrator  should  be  the  purchaser 
of  the  entire  interest  in  the  property.  A 
purchase  by  him  at  his  own  sale  ot  any 
interest  in  the  property  renders  the  same 
voidable.  The  same  reasons  which  made  a 
purchase  by  him  of  the  entire  Interest  void- 
able at  the  Instance  of  those  who  are  In- 
terested in  the  property  would  apply  with 
equal  force  where  he  waa  at  all  interested 
in  the  purchase.  In  the  present  case,  the 
adminlsttator  being  interested  to  the  extent 
of  a  one-seventh  into'est  in  the  purchase  at 
his  own  sale,  the  temptation  to  look  to  the 
Interest  of  himself  and  his  associate*,  rather 
than  to  the  interest  of  the  heirs  and  credit- 
ors of  the  estate,  would  be  Just  the  aaa* 
as  If  he  was  buying  the  entire  property. 

2.  As  to  property  rights,  a  wife  la  In  this 
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state  a  separatA  and  distinct  person  from 
her  husband.  While  transactions  between 
husband  and  wife  are  closely  scrutinized 
where  the  rights  of  third  persons  are  lu- 
Tolved,  we  know  of  no  reason  why  a  wife 
may  not  occupy  In  law  the  attitude  of  a 
bona  fide  purchaser  for  value,  without  no- 
tice, from  the  husband.  A  husband  may  seU 
to  his  wife  property  owned  by  him;  and  It, 
under  similar  circumstances,  a  third  person 
would  be  protected  in  law  as  a  bona  fide 
purchaser  without  notice,  the  wife  will  be 
protected.  On  account  of  the  relation  which 
they  occupy  to  each  other,  however,  slighter 
circumstances  might  be  sufficient  to  negative 
good  faith  and  want  of  notice  than  would 
be  sufficient  in  the  case  of  strangers.  It  has 
been  held  that  a  wife  could  not  be  a  pur- 
chaser at  a  sale  where  the  husband  was  the 
representative  of  another,  and  would  him- 
self be  precluded  from  becoming  a  pur- 
chaser. Reed  ▼.  Aubrey,  91  Ga.  435,  17  a 
B.  1022,  44  Am.  St  Rep.  49.  Mrs.  Moore, 
therefore,  could  not  have  been  a  purchaser 
of  the  property  at  the  administrator's  sale 
by  her  husband.  But  if  her  husband  was 
the  purchaser  of  the  property  at  that  sale, 
she  could  become  a  purchaser  from  bim; 
and  If  she  bought  In  good  faith,  and  for 
value,  and  without  notice  of  the  manner  In 
which  he  acquired  his  title,  although  that 
title  was  voidable  as  against  the  heirs  and 
creditors  of  the  estate  which  he  represented, 
his  deed  to  his  wife  under  the  circumstances 
above  referred  to  would  convey  to  her  a  good 
title.  Mrs.  Moore, '  in  her  plea,  alleges,  in 
substance,  that  she  did  not  know  that  her 
husband  was  to  be  one  of  the  purchasers  at 
the  administrator's  sale  by  him;  and  If,  aftor 
the  title  had  vested  in  him  under  the  deeds 
made  following  the  sale,  she  bought  the  prop- 
erty from  him,  paying  value  for  it  and  was 
Ig^norant  of  the  manner  in  which  be  acquir- 
ed his  title,  her  right  to  the  property  would 
be  complete  as  against  the  heirs  and  credit- 
ors of  the  estate.  The  court  erred  In  strik- 
ing the  plea  In  which  Mrs.  Moore  set  up 
that  she  was  a  bona  fide  purchaser  without 
notice. 

8.  The  court  did  not  err  In  striking  the 
plea  which  set  up  that  the  guardian  of 
Martha  J.  Carey  had  not  only  agreed  that 
the  administrator  might  become  one  of  the 
purchasers  at  the  sale,  but  also  received 
from  bim,  as  guardian,  the  proportionate 
amount  of  the  proceeds  of  the  sale  which 
would  be  due  to  her  as  the  heir  at  law  of 
her  grandfather.  The  guardian  had  no  au- 
thority to  consent  that  the  property  of  his 
ward  might  be  purchased  by  the  adminis- 
trator in  this  Irregular  way.  The  guardian 
had  no  right  to  sell  the  property  of  his 
ward  at  private  sale;  and  to  consent  that 
the  ■dministratoF  of  the  estate  in  which  his 
ward  was  interested  might  purchase  the 
property  at  the  sale  at  a  given  price  would 
be,  in  legal  effect  •  private  sale  of  the  in- 
terest of  his  ward.    Having  no  anttaority  to 


enter  into  tills  arrangement  with  the  ad- 
ministrator, the  mere  fact  that  he  after- 
wards received  from  the  administrator  the 
pcuportionate  amount  of  the  proceeds  which 
fell  to  his  ward  would  not  estop  her  from 
seeking  to  set  aside  the  sale  at  which  the 
administrator  was  one  of  the  purchasers. 
See,  in  tills  connection,  Groover  v.  King,  46 
Ga.  101;  Candler  v.  Clarke,  90  Ga.  S50,  656, 
16  S.  B.  646. 

4.  The  plea  attempting  to  set  oft  the  value 
of  permanent  Improvements  made  by  the  de- 
fendants against  mesne  profits  and  the  value 
of  the  land  was  properly  stricken.  This 
plea  was  an  attempt  to  set  up  the  right  of 
set-off  under  the  act  of  December  21,  1897 
(Acts  1897,  p.  79;  Tan  Bpps'  Code  Supp.  | 
6658);  the  plea  alleging  in  terms  that  it  was 
filed  under  the  provisions  of  that  act  The 
act  provides  that  where  an  action  Is  brought 
for  the  recovery  of  land,  the  defendant  who 
has  bona  fide  possession  of  such  land  under 
adverse  claim  of  title  may  set  off  the  value 
of  all  permanent  Improvements  bona  fide 
placed  thereon  by  himself  or'  other  bona  fide 
claimants  under  whom  be  claims,  and.  In 
case  the  legal  title  is  found  to  be  in  the 
plaintiff,  if  the  value  of  the  Improvements 
at  the  time  of  the  trial  exceeds  the  mesne 
profits,  the  Jury  may  render  a  verdict  in 
favor  of  the  plaintiff  for  the  land  and  In 
favor  of  the  defendant  for  the  amount  of  the 
excess  of  the  value  of  such  improvements 
over  the  mesne  profits.  A  plea  und^  this 
act  should  set  forth  not  only  the  value  of 
the  land  and  the  value  of  the  mesne  profits 
admitted  to  be  due,  bat  also  the  value  of 
the  permanent  Improvements  which  It  Is 
claimed  that  the  possessor  has  placed  on  the 
land.  It  is  to  be  noted  that  the  act  does 
not  provide  for  a  set-off  of  the  valne  of  any 
improvements  except  of  that  class  which  is 
described  by  the  term  "permanent."  The 
scheme  of  the  act  Is  that  the  verdict  should 
find  the  value  of  the  land  at  the  time  of  the 
trial,  and  the  plaintiff  should  have  the  right 
to  have  the  land,  subject  to  the  payment 
to  the  defendant  of  the  excess  of  the  value 
of  improvements  over  mesne  profits;  and, 
in  the  event  the  plaintiff  refuses  to  take  the 
land  upon  these  terms,  then  the  defendant 
should  liave  the  right  to  take  the  land 
and  pay  to  the  plaintiff  the  value  of  the 
land  and  mesne  profits.  The  plea  must  set 
forth  the  value  of  the  land,  the  valae  of  the 
permanent  improvements  claimed  to  have 
been  placed  upon  the  same,  and  the  amount 
of  mesne  profits  admitted  to  be  due,  because 
the  verdict  is  required  to  set  forth  a  finding 
In  reference  to  ail  tliree;  and  a  plea  which 
falls  to  set  forth  the  facts  from  which  the 
Jury  can  find  the  value  of  the  improve- 
ments, as  well  as  the  value  of  the  land  and 
the  amount  of  mesne  proflts,  is  not  a  suffi- 
cient plea  under  tills  act  Of  course,  any 
improvements,  although  permanent  in  their 
character,  which  were  placed  upon  the  land 
after  suit  was  brought  to  recover  the  same. 
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cannot  be  ttie  anbject-mattcr  of  wt-oC,  «t 
ther  nnder  the  act  of  1897  or  undo:  any  oth- 
er law.  The  plea  In  the  present  case  mm 
fatally  defectlre,  for  the  reason  that  It  fatt- 
ed to  set  forth  the  value- of  the  permanent 
Improvements.  It  Is  Impossible  to  tell  from 
the  averments  of  the  plea,  taken  In  the 
light  of  the  exhibits  thereto,  what  is  the 
value  of  the  permanent  improvements  wliich 
were  claimed  to  have  been  placed  nptm  the 
land. 

S.  At  the  trial  the  defendant  Introduced 
no  evidence,  and  the  court,  over  the  objec- 
tion of  the  plalntUTs,  allowed  counsel  for 
the  defendant  to  open  and  conclude  the  arga- 
ment  to  tlie  Jury.  This  mling  is  assigned  as 
error.  Counsel  insists  that  there  is  no  law 
of  force  In  this  state  which  gives  to  a  de- 
fendant in  a  civil  case  the  right  to  open  and 
conclude  the  argument  to  the  Jury  in  cases 
where  no  evidence  Is  introduced  in  his  be- 
half. It  is  said  that  the  right  of  the  defend- 
ant to  open  and  conclude  the  argument  in 
a  criminal  case,  when  he  introduced  no  evi- 
dence, la  given  in  Pen.  Code,  i  1020,  and 
that  a  similar  right  Is  given  to  the  claimant 
in  a  claim  case  when  no  evidence  Is  intro- 
duced In  his  behalf  under  rule  IS  of  the 
superior  court  (Civ.  Code,  i  5644),  and  that 
there  is  nothing  in  the  Code  which  gives  to 
the  defendant  in  a  civil  case  the  right  to 
open  and  conclude  the  argument  simply  be- 
cause he  Introduces  no  evidence.  The  state- 
ment' of  counsel  that  there  Is  nothing  in  the 
Code  In  relation  to  the  subject  exc^t  the 
provisions  above  referred  to  seems  to  us  to 
be  correct;  for  in  onr  investigationa  we  have- 
been  miable  to  And  any  provision  In  the  Code 
which  In  express  terms  declare*  that  the 
failure  to  introduce  cfvldence  on  the  part  of 
the  defendant  In  a  civil  case  gives  him  the 
right  to  open  and  conclude  the  argument 
It  has  been,  within  the  knowledge  of  some 
«f  the  present  members  of  this  bench,  the 
practice  for  more  than  40  years  for  tbe  de- 
fendant to  take  the  opening  and  condnaion 
of  the  argument  when  he  introduced  no  evi- 
dence, and  not  within  the  knowledge  of  any 
of  us  has  the  legality  of  this  practice  here- 
tofore l>een  brought  in  question.  In  1849,  It 
was  held  by  this  court  that,  when  an  equity 
case  was  submitted  to  the  Jury  on  the  bill, 
answer,  and  replication,  and  the  defendant 
Introduced  no  evidence,  he  was  entitled  to 
condade  the  aignment  b^ore  the  Jury.  Fall 
V.  SImmona,  6  Oa.  26B  O-Y-  ™>  has  been 
uniformly,  since  that  tlme^  recognized  as  the 
rule  in  equity  cases.  See  Ferguson  v.  Fer- 
guson, SI  Oa.  841  (5);  Cade  v.  Hatcher,  72 
6a.  869;  Ouess  v.  Ball  way  Co.,  Id.  320. 
This  court  has  also  recognized  that  this  Is 
the  proper  rule  of  practice  to  be  applied  in 
civil  cases  other  than  equity  and  claim  cases. 
Arthur  V.  Commissioners,  67  Oa.  221;  Ball- 
way  Oa  T.  Fleetwood,  90  Oa.  23,  15  S.  B. 
T78  (4).  In  1852  the  general  assembly  recog- 
nized, as  the  existing  practice  in  clvU  cases, 
that  the  defendant  was  entitled  to  the  open- 


lag  and  oondotlMi  where  he  introdnced  no 
taitlmony;  for  In  that  year  an  act  was 
paased  which  declared:  "The  order  of  argu- 
ment of  counsel  In  criminal  cases  shall  be 
the  same  as  it  now  is  In  dvU  cases;  that 
is  to  say,  after  the  testlmwiy  Is  dosed  on 
both  sides,  the  state's  counsel  shall  <^;ien  and 
conclude  the  argument  to  the  Jury,  exc^t 
in  those  cases  In  which  the  defendant  aliali 
Introduce  no  testimony,  but  in  that  event  the 
defendant's  coonsd  ahall  open  and  conclude 
the  antniMiit  to  the  Jury  after  the  testimcmy 
on  the  put  of  the  state  Is  closed."  Acts 
1851-62,  p.  iM2.  We  have  been  unable  to 
trace  to  it>  origin  this  practice.  The  right 
of  the  defendant  to  «ven  and  condnde  the 
argument  to  the  Jury  in  caaea  where  he  In- 
troduces no  testimony  ha*  been  dalmed  in 
other  Jurisdictions,  bot  the  general  rule 
seems  to  be  that  the  defendant  can  secure 
the  right  to  open  and  condude  the  argument 
to  the  Jnry  only  In  those  cases  where  he 
pleads  an  affirmative  plea,  and  thus  relieves 
the  plaintiff  of  the  onus  whidt  rests  upon 
him  in  all  cases.  Bee,  In  this  connecttm,  17 
Am.  &  Eng.  Bnc.  Law  (Ist  Bd.)  209;  15 
Bnc.  PL  &  Prac.  186,  187;  1  Thomp.  Tr.  i 
2S4;  2  Elliott,  Oen.  Prac.  i  543;  Bailey, 
Onus  Probandi,  {  624;  Worsham  v.  Ooar, 
4  Port  441  (6).  Without  reference  to  what 
was  the  origin  of  this  practice  in  this  state, 
or  whether  the  practloe  is  founded  upon 
sonnd  reasons  or  not  ^0  will  not  now  dis- 
turb that  which  has  been  the  uniform  prac- 
tice for  more  than  half  a  century,  which  has 
been  expressly  recognized  by  the  general  as- 
sembly more  than  60  years  ago,  and  which 
has  been  allowed  to  prevail,  both  by  the 
bench  and  bar,  during  that  period  of  time. 

6.  SnoT  is  assigned.  In  Mrs.  Bentley's  mo- 
tion for  a  new  trial,  upon  the  refusal  of  the 
Judge  to  allow  W.  A.  Carey,  her  guardlfCn, 
to  testify  that  when  he  paid  over  to  her  her 
part  of  the  proceeds  of  the  sale,  which  he 
had  collected  from  Moore,  the  administrator 
of  her  grandfather,  It  was  stipulated  that 
the  payment  from  him  to  her  of  this  amount 
should  have  no  other  effect  than  to  transfer 
the  fund  to  her  possession,  and  that  she  re- 
ceived the  fund  from  him  upon  the  express 
condition  that  her  rights  in  the  land  which 
the  administrator  had  bought  should  not  be 
■ffeded  by  her  taking  possession  of  the 
money.  We  think  the  court  erred  bi  refus- 
ing to  admit  this  testimony.  On  the  ques- 
tion as  to  whether  Mrs.  Bentiey  had  ratified 
the  purchase  by  the  administrator  at  his  own 
sale,  it  was  not  only  necessary  that  it  should 
be  shown  that  she  had  full  knowledge  of  all 
the  facts,  but  that  she  accepted  the  money 
In  full  satisfaction  of  any  claim  or  demand 
which  she  might  have  upon  the  administra- 
tor. The  mere  payment  by  her  guarOlan  to 
her  of  the  money  would  not  alone  be  suffi- 
dent  to  show  that  she  received  the  same  in 
satisfaction  of  her  claim  upon  the  adminis- 
trator of  the  estate.  If  she  afterwards  re- 
tained the  money,  and  use^  It  or  did  any 
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other  act  Indicating  her  purpose  to  treat  the 
amonnt  received  as  a  settlement  of  her  claim, 
of  course  this  would  amount  to  a  ratifica- 
tion; bat  If  she  simply  received  from  her 
guardian  the  amonnt  in  his  hands,  and  held 
It  tor  the  purpose  of  tendering  it  back  to 
the  administrator  at  the  proper  time,  and  did 
not  nse  the  same,  m  exercise  any  acts  of 
ownership  over  It  to  indicate  that  the 
amonnt  was  received  in  satisfaction  of  her 
claipi  against  the  administrator,  and  did  snb- 
seqnently  tender  the  same  back  to  Iiim,  then 
a  finding  that  she  bad  ratified  the  sale  would 
not  be  anthorized.  This  evidence  should 
have  been  admitted,  in  order  that  the  jury 
might  pass  upon  the  questioD  aa  to  whether, 
after  having  been  Informed  of  all  the  facts 
in  connection  with  the  sale  of  the  property 
in  wlilch  she  was  interested,  she  elected  to 
receive  the  money  as  ber  own,  and  thus  di*- 
charge  the  administrator  from  further  liabil- 
ity; or  whether,  after  having  arrived  at  age, 
she  received  the  money  from  her  guardian 
simply  that  it  might  pass  into  her  possession, 
where  it  lawfully  belonged,  in  order  that  she 
might  thereafter  herself  deal  with  the  ad- 
ministrator In  reference  to  the  fund,  instead 
of  through  the  medium  of  her  former  guard- 
Ian. 

Judgment  In  each  case  reversed.  All  the 
justices  concurring,  except  LBWI8,  J^  ab- 
sent on  account  of  sickness. 


(UE  Oa.  966) 

TOWNBB  et  aL  V.  GBIFFIN. 

(Supreme  Oonrt  of  Oeorgia.     July  18,  1902.) 

LBTTBRS  or  ADMINISTRATION— AFPUCATION. 

1.  An  application  for  letters  of  administra- 
tion, whicn  fails  to  allege  that  the  applicant 
ia  an  heir  at  law  of  the  decedent,  or  a  creditor 
of  the  estate,  or  any  other  reason  wbldi,  under 
the  law,  would  entitle  the  applicant  to  the  ad- 
ministration, should  be  dismissed  upon  motion 
made  ou  that  ground  by  caveators  appearing 
nt  the  hearing,  who  are  heirs  at  law  of  the 
decedent 

(Syllabos  by  the  Conrt) 

EIrror  from  superior  court,  Glascock  coun- 
ty;   H.  M.  Holden,  .Tudge. 

Application  by  David  Griffin  for  letters  of 
administration.  From  an  order  granting  the 
same,  W.  A.  Towner  and  otb^s  bring  error. 
Reversed. 

B.  F.  Walker,  for  plalntltts  In  error.  Sea- 
bom  Reese,  for  defendant  In  error. 

CO^B,  J.  Griffin  applied  for  letters  of  ad- 
ministration de  bonis  non  with  the  will  an- 
nexed upon  the  estate  of  Town^.  Certain 
persons,  describing  themselves  as  beirs  at 
law  of  Towner,  appeared,  and  moved  to  dis- 
miss the  application,  upon  the  ground  that 
it  did  not  appear  therefrom  that  the  applicant 
was  a  creditor  of  the  estate,  or  an  heir  at  law 
of  the  testator,  or  In  any  way  interested  in 

f  1.  See  Executor!  and  Admlnlitraton.  voL  XL 
Cent  Dig.  i  90. 


the  estate.  The  coort  overraled  t]ila  motton, 
and  the  case  proceeded  to  trial  upon  various 
grounds  of  caveat,  one  of  them  being  that 
there  was  no  necessity  for  administration.  A 
Judgment  was  ent»ed  in  the  court  of  ordi- 
nary, appointing  one  of  the  caveators  admin- 
istrator upon  the  estate.  The  caveators  ap- 
pealed to  the  superior  oonrt,  and  in  that  court 
a  motion  to  dismiss  the  application  was  again 
made  and  overruled  by  the  court  EixcQ>- 
tlons  pendente  lite  were  filed  to  this  ruling. 
The  case  proceeded  to  trial  upon  the  groimds 
of  caveat,  and  resulted  in  a  verdict  finding 
that  there  was  a  necessity  for  administration, 
and  designating  as  administrator  the  caveator 
who  had  been  appointed  by  the  ordinary. 
The  caveators  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  case  is  here 
npon  a  bill  of  exceptions  assigning  error  Qi>on 
the  ovoraling  of  the  motion  to  dismiss  the 
application  and  npon  the  refnsal  to  grant  a 
new  trial. 

The  Code  provides  that  every  application 
made  to  the  ordinary  for  the  granting  of  any 
order  shall  be  by  petition  In  writing,  stating 
the  groxmd  of  such  application  and  the  order 
sought  Civ.  Code,  i  4254.  It  la  also  pro- 
vided that  all  objections  or  caveats  to  an  or- 
der sooght  shall  be  In  writing,  setting  forth 
the'  grounds  of  snch  caveat  Oiv.  Code,  I 
4256.  It  has  been  held  that  caveat  to  an  ap- 
plication for  letters  of  administration  should 
show  that  the  caveatcnr  Is  Interested  In  the 
estate,  either  as  a  creditor  of  the  estate  or  an 
heir  at  law  of  the  decedent.  Williams  v. 
WUllams,  113  Ga.  1006,  S9  S.  B.  474,  and  C9se 
cited.  The  reason  of  this  rule  is  that  a  mere 
Interloper  should  not  be  allowed  to  Interfere 
where  a  proper  application  has  been  made 
for  letters  of  administration  upon  the  estate. 
A  p«von  who  la  not  conconed  In  any  way  in 
the  question  should,  of  course,  not  be  heard 
before  the  court  While  there  Is  no  ruling  to 
the  effect  that  an  application  for  letters  of  ad- 
ministration must  show  that  the  applicant  la 
an  heir  at  law,  or  a  creditor,  or  for  some 
other  reason  entitled  to  the  admlnlstratkm,  tt 
would  seem  that  the  principle  at  the  founda- 
tion of  the  ruling  above  referred  to  would  ap- 
ply In  such  a  case.  Except  In  those  cases 
where  the  law  authorizes  the  county  admin- 
istrator or  the  clerk  of  the  superior  court  to 
be  appointed  adnHnlstrator  npon  an  estate, 
the  law  does  not  recognize  the  right  of  any 
one  to  be  appointed  administrator,  unless  be 
Is  an  heir  at  law  of  the  decedent,  or  a  cred- 
itor of  the  estate,  or  otherwise  interested 
therein  as  legatee  or  devisee,  or  has  been  se- 
lected by  a  majority  of  the  hehv  at  law  aa 
administrator,  or  has  been  associated  as  co- 
administrator with  one  who  la  entitled  to  the 
administration  for  some  one  (»  more  of  the 
reasons  just  referred  to.  Civ.  Code,  |  3367. 
No  other  person  than  those  just  referred  to 
Is  entitled  to  be  appointed  administrator;  and 
it  would  seem  that  no  other  person  should  be 
allowed  to  file  an  application  for  letters  of  ad- 
ministration, and  thus  involve  the  estate,  and 
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those  lotereeted  tbereln,  in  tbe  expense  nec- 
essary to  determine  wtaetber  an  administra- 
tion In  necessary,  or  to  defeat  the  application 
of  a  mere  Intermeddler.  If  the  heirs  and 
creditors  and  all  other  persons  interested  in 
the  estate  are  satisfied  to  allow  tbe  same  to 
go  mirepresented,  it  la  no  concern  of  one  who 
has  no  Interest  whatever  in  the  estate.  In 
the  present  case  the  application  does  not  al- 
lege that  the  applicant  has  any  interest  what- 
ever in  Ilia  own  right  In  tbe  estate,  or  that 
he  represents,  either  as  next  friend  or  other- 
wise, any  one  who  Is  Interested  in  the  estate. 
He  does  not  show,  upon  the  face  of  bis  ap- 
plication, that  be  has  any  right  to  bring  be- 
fore the  coart  the  question  as  to  whether  ad- 
ministration should  be  had  npon  the  estate. 
Tbe  section  of  the  Code  which  requires  that 
every  application  made  to  the  ordinary  most 
state  "the  ground  of  snch  application,"  when 
applied  to  a  petition  for  letters  of  admlnlatra- 
tion,  means  that  the  applicant  must  show  in 
bis  application  that  be  has  such  an  Interest 
in  tbe  estate,  either  in  his  own  right  or  as  tbe 
representative  of  some  other  person,  as  would 
antborlEe  him  to  bring  the  estate  before  the 
conrt.  In  order  that  It  might  determine 
whether  there  shonld  be  representation  there- 
on. See,  in  this-  connection,  1  Woemar, 
Adm'n  (2d  Ed.)  •502,  i  2S1.  It  Is  said, 
though,  that  this  court  lias  held  in  Beale  v. 
Hnll,  22  6a.  431,  that  "the  pleadings  need  not 
aver  the  grounds  upon  which  an  administra- 
tor is  entitled  to  the  letters,  even  If  the  letters 
express  them."  It  will  be  found  upon  an  ex- 
amination of  that  case  that  the  question  now 
under  consideration  was  not  involved.  That 
was  an  action  of  trover,  brought  by  an  ad- 
ministrator, and  It  was  simply  held  that  the 
pleadings  In  the  trover  case  need  not  contain 
any  averment  of  the  grounds  upon  which  tbe 
administrator  was  entitled  to  the  administra- 
tion. Nor  Is  there  anything  in  the  case  of  De 
Lorme  v.  Pease,  19  6a.  220,  in  conflict  with 
the  milng  now  made.  That  was  an  action 
of  ejectment,  brought  by  an  administrator; 
and  when  be  offered  in  evidence  the  judg- 
ment of  the  court  of  ordinary  appointing  him, 
thus  showing  his  authority  to  sue.  It  appear- 
ed therefrom  that  he  was  not  the  applicant, 
but  that  he  was  appointed  at  the  hearing  of 
an  application  brought  by  another  person, 
without  a  new  citation  having  been  Issued. 
It  was  held  that  the  ordinary  had  authority 
to  appoint  a  person  other  than  the  applicant 
without  issuing  a  new  citation.  The  ques- 
tion now  under  consideration— as  to  whether 
tbe  application  must  show,  as  against  an  ob- 
jection made  before  any  appointment  has 
been  made,  that  the  applicant  Is  so  Interested 
In  the  estate  as  to  be  entitled  to  the  admin- 
istration—was not  involved  in'  that  case: 
Neitli^  was  this  question  involved  in  tbe 
case  of  Mandeville  v.  MandevUle,  86  6a.  243. 
That  was  a  contest  over  an  application  for 
administratloa.    The  applicant  was  an  beir 


at  law,  and  interested  in  tbe  estate,  and 
hence  had  a  right  to  apply  for  the  adminis- 
tration. Tbe  caveators  were  also  belrs  at 
law,  and  were  In  number  two-thirds  of  those 
Interested  In  the  distribution  of  tbe  estate. 
In  their  caveat  they  set  up  that  tbe  appli- 
cant was  -not  a  proper  person  to  administer, 
and  also  that  they  had  selected  another  one 
of  the  heirs  at  law  as  administrator.  It  was 
held  that  tbe  court  had  authority  to  appoint 
a  person  other  than  tlie  applicant,  without  is- 
suing a  new  citation;  and  that,  where  a 
majority  of  the  next  of  kin  of  the  decedent 
agree  upon  one  of  their  number  as  adminis- 
trator, the  ordinary  must  appoint  him.  The 
court  erred  In  overruling  the  motion  to  dis- 
miss tbe  application  for  administration  upon 
the  ground  that  it  did  not  appear  therefrom 
that  tbe  applicant  bad  a  right  to  fUe  tbe 
same. 

Judgment  reversed.  All  the  justices  «M1- 
cnrrlng,  except  LBWIS,  J.,  absent  on  accoiont 
of  sickness. 

(US  Oa.  t66) 
HEIDT  V.  HEIDT  et  A 
(Supreme  Court  of  Ceorgia.     July  19,  1902.) 
WlLlr-OONSTRUCTION— PBOPBRTT    DBVIBED. 

1.  A  father  executed  a  will,  by  the  terms  ot 
which  a  described  tract  of  land,  containing  800 
acres,  was,  after  his  death,  to  go  to  four  named 
children.  In  this  will  the  testator  declared: 
"Should  either  or  each  of  said  heirs  improve 
any  portion  of  said  land  before  division  be- 
tween themselves,  it  Is  my  will  and  desire  that 
one  who  does  the  Improving  be  entitled  to  that 
portion  of  said  Pand]  improved."  One  of  these 
children,  a  si»,  in  reliance  npon  the  will,  and 
with  the  fathers  knowledge  and  consent  while 
in  life,  bnilt  a  dwelling  and  certain  outhouses 
on  a  portion  of  the  land,  and  thereafter  died  be- 
ton  the  father.  Held,  that  under  this  state  of 
facts,  the  son's  sole  heir  could  not  recover  from 
the  representatives  of  the  testator's  estate  any 
particular  200  acres,  or  other  definite  portion, 
of  the  entire  tract  mentioned  in  tbe  will;  tliis 
being  so  for  the  reason  that,  even  If  what  oc- 
curred between  the  father  and  son,  and  the  let- 
ter's acts  in  pursuance  thereof,  could  be  said  t* 
operate  as  a  parol  gift  of  land  followed  by  the 
erection  of  valuable  improvements  thereon,  it 
would  be  impossible  to  ascertain  to  what  par- 
ticular portion  of  the  tract  such  gift  applied. 

2.  There  was  no  error  in  granting  a  new  trial 
in  this  case. 

(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Emngham  aniB- 
ty;   P.  Seabrook,  Judge. 

Action  by  O.  N.  Heidt  against  K  B.  Heldt 
and  others.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  be  brings  error. 
Affirmed. 

H.  B.  Strange  and  D.  H.  Clark,  for  plain- 
tlfl  In  error.  A.  O.  Wright,  for  defoidanti  in 
error. 

PER  CITBIAM.    Judgment  afflnned. 

LEWIS,  3n  absent  oa  scoenat  of  aldmess. 
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115  Oa.  S82) 

CnCiABKB  ▼.  HAYABD. 

(Snpreme  Court  of  Georgia.     Julr  18,  1902.) 

AOnON  ON  NOTB-DIREOTINQ  VBRDICT- 
BVISBNCB. 

1.  Where  the  only  defense  to  a  anit  on  a 
promissorr  note  waa  that  the  loan  for  which  it 
waa  given  waa  naurioua,  in  that  the  broker  who 
negotiated  the  loan,  and  who  charged  commia- 
■ionB  for  his  aervicea  out  of  the  money  loaned, 
waa  the  agent  of  the  lender,  who  knew  of  and 
acquiesced  in  that  method  of  compensating 
the  broker;  and  where  the  uncontradicted  evi- 
dence showed  that  the  broker  was  the  agent 
of  the  borrower,  and  not  of  the  lender, — it  wa« 
not  erroneous  to  direct  a  verdict  for  the  plain- 
tiff for  the  fnll  amount  appearing  to  be  due  on 
the  note. 

2.  Evidence  that  papers  pertaining  to  a  loan 
were  sent  to  a  given  point,  incloaed  in  a  let- 
ter, ia  admissible  without  the  aeceaaity  of  in- 
troducing the  letter  Itself;  the  coutenta  of  the 
letter  not  being  in  any  way  involved  in  the 
controversy,  and  no  attempt  bting  mad*  to 
offer  proof  in  regard  thereto. 

(Syllabna  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Ueid,  Judge. 

Action  by  Agnes  H.  Havard  against  Man- 
da  A.  Claclce.  Judgment  for  plaintiff,  and 
defendant  'brings  error.    Afflnned. 

R.  O.  Lovett,  for  plaintiff  In  error.  Ander- 
son, Anderson  ft  TliomaB,  for  defendant  in 
ercoi. 


FISH,  J.  l%ls  is  the  second  time  this  case 
has  been  before  ns.  On  the  first  trial  the 
judge  of  the  court  below  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for, 
and  this  court  reversed  the  judgment  See 
Clarke  v.  Havard,  111  Ga.  242,  36  S.  Bl  837, 
51  Lw  R.  A.  499,  where  the  facts  upon  which 
the  decision  was  founded  are  fully  set  forth, 
lie  case  was  tried  a  second  time,  .and  again 
the  court  directed  a  verdict  for  the  plaintiff; 
and  upon  this  ruling,  as  well  as  certain  rul- 
ings of  the  court  In  regard  to  the  admission 
of  evidence,  the  case  is  now  here  for  review. 

1.  It  is  clear  that,  unless  the  evidence  con- 
tained In  the  record  now  before  us  Is  dlfferoit 
from  that  which  was  Introduced  on  the  first 
trial  of  the  case,  the  judgment  should  again 
be  reversed.  We  find,  however,  that  the 
facts  disclosed  by  this  record  make  quite  a 
different  case  from  that  In  111  Ga.,  86  S.  B., 
SI  L.  B.  A.  The  giounds  upon  which  the 
judgment  of  reversal  was  rendered  when  the 
case  was  formerly  before  this  court  were  that 
the  evidence  warranted  a  finding  that  Bar- 
nett  was  the  agent  of  the  Security  Invest- 
ment Company  for  the  purpose  of  making  a 
loan  to  Manda  A.  Clarke;  and  also  warrant- 
ed a  finding  that  the  lender  knew  that  Bar- 
nett  was  charging  a  commission  for  Us  serv- 
tees,  and  tacitly  authorized  the  making  of 
such  a  charge,  thus  roidering  the  loan  obnox- 
ious to  the  laws  against  usury.  It  appeared 
on  that  trial  that  the  jury  would  have  been 
authorized  to  find  that  Bamett  kept  on  hand 
money  belonging  to  the  Secmlty  Investment 
Company  for  the  pmpose  of  lending  it  out 


as  satisfactory  appUcatlona  were  made  to 
him;  that  Bamett  alone  jMUsed  upon  the  ai>- 
plications  submitted  to  him,  and  approved  or 
disapproved  the  security  offered  him;  that 
the  lender  must  necessarily  have  known  that 
Baruett  received  compensation  for  his  serv- 
ices as  a  broker  out  of  the  amounts  advan- 
ced to  borrowers;  and  that  Bamett's  testi- 
mony that  he  was  not  the  agent  of  the  lender 
was  simply  the  statement  of  his  condusloo 
from  the  facts  given.  It  also  appeared  that 
the  application  for  the  loan,  which  in  terms 
expressly  made  the  broker  the  agent  of  the 
borrower,  was  dated  17  days  later  than  the 
day  on  which  the  note  was  signed;  and  In 
this  connection  Presiding  Justice  Lumpkin  in 
the  opinion  (page  246^  111  Ga.,  page  839,  36 
S.-B.,  and  61  L.  R.  A.  409)  pertinently  asks: 
"Could  not  the  Jury  have  found,  and  ought 
they  not,  in  view  of  all  the  evidence,  to  have 
found,  that  the  contract  embraced  In  the 
application  was  purely  colorable?'  On  the 
second  trial  much  that  was  before  obscure 
or  misleading  was  explained.  It  appears 
from  the  uncontradicted  evidence  that  tlie 
original  application  for  a  loan  was  made  to 
Barnett  by  the  husband  of  the  defendant 
This  was  some  time  in  January,  1896.  Bar- 
nett testified:  '^here  -vaa  an  application 
made  at  the  time  he  came  in,— a  rough  ap- 
plication. It  was  a  statement  taken  down  in 
pencil  first,  and  then  it  la  from  that  rough 
application  that  we  prepared  the  application 
that  Is  subsequently  made,  which  is  forward- 
ed to  the  lender  when  we  are  asking  him  to 
accept  it,  to  state  whether  or  not  he  would 
accept  the  loan."  Subsequently  the  witness 
prepared  a  typewritten  application,  which 
was  signed  by  the  defendant,  and  forwarded 
to  the  Georgia  Loan  &  Trust  Con^any  of 
Macon.  After  the  lapse  of  a  few  dajra,  the 
application  was  returned  accepted,  and  with 
It  a  check  for  the  amoont  of  the  loan,  and  all 
the  papers  to  be  signed  by  the  defendant 
The  note  and  security  deed  were  signed  on 
January  21,  1896,  but  the  note,  for  conven- 
ience, was  dated  January  1st,  a  rebate  being 
allowed  for  the  interest  from  January  Ist  to 
January  21st  Beardsley,  a  member  of  the 
copartnership  known  as  the  Security  Invest- 
ment Company,  swore:  "I  do  not  know  Sam- 
uel Bamett,  of  Atlanta,  Oa.  Kever  saw  him, 
and  be  is  not  connected  with  the  Security  In- 
vestment Co.  He  has  no  right  to  make  loans 
for  the  Security  Investment  Co.  without  first 
submitting  them  for  acceptance.  He  is  not 
the  agent  for  the  Security  Investment  Co., 
and  I  do  not  know  him.  *  *  *  I  had  no 
knowledge  as  to  what  compensation,  if  any, 
was  paid  by  Manda  Clarke  to  Samuel  Bamett 
for  procuring  the  loan  from  the  Security  In- 
vestment Co.  Samuel  Bamett  was  not  the 
agent  of  the  Security  Investment  Co.  In  mak- 
ing the  loan  to  Manda  Clarke."  The  evi- 
dence above  outlined  waa  not  contradicted. 
Two  results  therefore  follow:  As  to  the 
agency  of  Bamett,  the  case  fa\ls  within  the 
ruling  in  Merck  v.  Mortgage  Co.,  79  Ga.  213, 
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7  S.  E.  265,  from  wbicb  it  was  specially  ezH 
c^ted  in  tbe  opinion  In  111  Ga.,  36  S.  B.,  and 
61  Ij.  B.  a.;  and,  conceding  that  Bamett  waa 
the  agent  of  tbe  Security  Investment  Com- 
pany (the  contrary  of  which  we  think  was 
clearly  shown),  the  case  Is  then  controlled  by 
the  ruling  In  the  case  of  McLean  v.  Camak, 
97  Oa.  804,  25  S.  B.  498,  for  there  is  no 
evidence  whatever  to  show  on  tbe  part  of 
the  lender  any  connivance  at,  or  even  knowl- 
edge of,  the  alleged  usurious  charge  for  com- 
mlsBion  made  by  the  intermediary.  We  are 
therefore  clearly  of  the  opinion  that  tbe  «»urt 
below  did  not  err  in  directing  a  verdict  for 
tbe  plaintiff  for  the  full  amount  of  principal 
and  interest  sued  for. 

2.  There  is  nothing  in  tbe  objection  matle 
by  the  defendant  to  the  evidence  of  Bamett 
that  be  placed  the  application  for  a  loan  in 
a  letter,  and  sent  It  to  Macon;  tbe  objection 
being  that  the  evidence  was  not  competent 
without  the  letter.  It  was  not  sought  to 
prove,  by  parol  or  otherwise,  the  contents  of 
the  letter.  The  fact  that  the  letter  was  sent 
was  incidental  to  tbe  submitting  of  the  ap- 
pUcatloQ  to  the  lender,  and  the  evidence  to 
that  effect  could  certainly  do  no  harm  to  the 
defendant. 

Judgment  afBrmed.  All  the  Juaticea  con- 
curring, except  LBWIS,  J.,  absent  on  ac- 
count of  sickness. 


(116  Oa.  818) 

DU  VALL  V,  OITT  COUNOIL  OF 

AUGUSTA 

(Bapreme  Oonrt  of  Georgia.     July  17,  1902.) 

nrroziaATiNo  liquors— HjLboaij  salb- 

SVIDBNCB. 

1.  Bven  if  an  accusation  in  a  police  court, 
charging  a  person  with  tbe  sale  of  "intoxicat- 
ed" fiqaors,  can  be  properly  construed  to  charge 
the  sale  of  intoxicatinir.  liqnon,  a  Judgment 
finding  such  person  gnuty  is  erroneous  when 
the  only  evidence  as  to  the  character  of  the  liq- 
uor sold  is  that  it  was  beer,  the  evidence  not 
showing  wliat  kind  of  beer  It  was,  or  that  it 
was  an  intoxicating  liquor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Blchmond  conn- 
^;   B.  L.  Brlnson,  Judge. 

liUlie  Da  Vail  was  convicted  of  selling 
Intoxicated  liquors  on  Sunday,  and  brought 
certlorarL  From  an  order  ovenmling  the 
certiorari,  she  brings  atac.    Beversed. 

Sam.  F.  GarUngton,  for  plaintiff  in  error. 
Wm.  H.  Barrett,  for  tbe  State. 

SIMMONS,  0.  J.  In  tbe  recorder's  court 
of  tbe  city  of  Augusta,  Lillle  Du  Tall  was 
tried  and  convicted  on  a  charge  of  selling 
"Intoxicated"  liquors  on  Sunday.  The  ac- 
cu8ati<m  was  demurred  to  on  tbe  ground  that 
It  set  out  no  offense  against  any  of  the 
ordinances  of  tbe  city.  The  demurrer  was 
overruled,  and  the  case  proceeded  to  trlaL 
Two  witnesses  testified  that  after  12  o'clock 
on  a  certain  Saturday  night  they  purchased 
a  bottle  of  beer  of  a  woman  in  the  employ- 
ment of  the  defendant,  and  paid  ber  there- 


toe  in  tbe  presence  of  tbe  defendant  The 
recorder  found  tbe  defendant  guilty,  where- 
upon she  sued  out  a  writ  of  certiorari  from 
tbe  superior  court  alleging  that  it  was  error 
to  overrule  the  demurrer,  and  that  tbe  Judg- 
ment of  guilty  was  without  evidence  to  sup- 
port it,  as  the  evidence  did  not  show  that 
tbe  liquor  sold  was  IntoxicatlBg.  Upon  the 
bearing  the  Certiorari  was  overruled.  The 
plaintiff  in  certiorari  excepted.  - 

We  think  it  very  doubtful  whether  tbe 
charge  was  well  founded  under  tbe  ordi- 
nance of  tbe  city.  That  ordinance  makes  It 
penal  for  any  dealer  in  intoxicating  liquors, 
or  any  other  person,  to  sell  spirituous,  vinous, 
or  fermented  liquors  after  certain  hours  at 
night  The  charge  in  the  present  case  was 
of  selling  "Intoxicated"  liquors.  This  is  to 
us  a  new  kind  of  liquor,  and  is  not  men- 
tioned in  any  of  the  books  on  the  subject 
of  liquors.  Be  that  as  it  may,  we  are  clear, 
treating  the  charge  as  relating  to  intoxicat- 
ing liquors,  that  the  case  was  not  made  out 
If  the  charge  amounted  to  an  accusation  of 
unlawfully  selling  intoxicating  liquors,  then 
the  proof  should  have  shown  that  tbe  liq- 
uors sold  were  intoxicating..  There  was  no 
evidence  as  to  tbe  kind  of  beer  which  was 
sold.  There  are  many  kinds  of  beer  made 
and  used,  such  as  potato  beer,  persimmon 
beer,  rice  beer,  and  other  beers,  which  are 
known  to  be  not  intoxicating.  There  is  also 
lager  beer,  which  may  or  may  not  be  Ju- 
dicially known  to  be  intoxicating,  the  courts 
differing  as  to  this  matter.  The  evidence  in 
this  case  merely  showed  that  the  liquor  sold 
was  beer,  and  did  not  disclose  what  kind 
of  beer  it  was.  The  recorder  stated  on  tbe 
trial  that  he  would  take  Judicial  notice  that 
beer  was  Intoxicating.  In  this,  we  think, 
he  erred.  Assuming  that  the  beer  sold  was 
lager  beer,  the  courts  in  tbe  different  states 
differ  as  to  whether  or  not  they  will  notice 
Judicially  that  it  is  of  an  intoxicating  na- 
ture. This  court  80  far  as  we  know,  has 
never  decided  the  question.  As  in  this  case 
it  was  not  even  shown  that  the  beer  sold 
was  lager  beer,  we  think  it  cannot  be  as- 
sumed to  have  been  intoxicating.  The  Judge 
therefore  erred  in  overruling  the  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(US  Ok.  939) 
ATLANTA  TEUST  &  BANKING  CO.  v. 
OLOSB. 
(Sapreme  Court  of  Georgia.     July  19,  1902.) 

BAVINOS  BANK— RECOVERY  OF  DEPOSIT- HV- 
IDBNCB— DEMAND— WAIVER. 
1.  A  pass  book  given  to  a  depositor  in  a  sav- 
ings bank,  the  entries  in  which  are  shown  to 
have  been  made  by  an  officer  of  the  bank,  is  ad- 
missible In  evidence  against  the  bank,  and  is 
prima  facie  evidence  that  the  bank  is  indebted 
to  the  depositor  for  the  balance  shown  by  the 
book. 

TL  8m  Banks  and  BanUog,  vol.  t,  CMt  Dig.  | 
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2.  When  the  depositor  is  a  nonresident,  and 
places  the  collection  of  her  account  in  the 
bands  of  an  attorney,  who  presents  the  pass 
boolc,  mnd  demands  of  the  banls's  officers  the 
payment  of  the  balance  shown  therein,  the 
rales  of  the  bank  allowing  it  to  pay  ont  de- 
posits to  any  one  holding  the  pass  book,  and 
the  ofllcera  inform  the  attorney  that  they  will 
not  pay  the  interest  claimed,  but  will  look  Into 
the  question  of  paying  the  principal,  in  a  sait 
against  the  bank  it  cannot  set  up  as  a  defense 
that  the  attorney  liad  not  complied  with  the  by- 
laws  by  showing  written  authority  from  hia 
client  to  collect  what  was  due  her.  This  ob- 
jection, not  having  been  made  at  the  time  of 
the  demand,  was  waived.  See  Fens  v.  Ware, 
28  S.  B.  238,  100  Ga.  668,  and  anthorities 
cited 

(Syllabus  by  the  Conrt.) 

Error  from  superior  conrt,  Fulton  comity; 
X  H.  Lnmpkin,  Jndge. 

Action  by  B.  M.  Qose  against  the  Atlanta 
Trust  &  Banking  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Dorsey,  Brewster  &  Howell  and  Htigh  M. 
Dorsey,  tar  plaintiff  In  error.  Ben  J.  Ood- 
yers,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  lickneBa. 


aiS  Oa.  »50) 

HABBIS  T.  DATIB  «t  aL 

(Supreme  Conrt  of  Oeorgia.    Joly  19,  1902.) 

HUSBAND  AND  WmB-8SPAIlATI0N— ARBITRA- 
TION AS  TO  PBCUNIART  OBUOATIONS-AU- 
UONT— RIQHTS  OF  DOWER. 

1.  Where  a  husband  and  wife,  reciting  that 
they  have  voluntarily  separated,  bat  fail  to 
"agree  upon  any  sum  in  satisfaction  of  the 
claims  of  the  wife  upon  the  husband  for  ali- 
mony as  allowed  by  law,  and  all  other  demands 
of  a  pecuniary  nature  that  might  or  oonld  arise 
under  the  law("  submit  to  arbitration  "the 
matters  in  dispute  between  them  touching 
alimony  and  all  pecuniary  obligations  under 
the  law  of  all  kinds  whatever,"  empowering 
the  arbitrators  to  award  to  the  wife  a  sum 
certain,  to  belong  absolutely  to  her,  which 
shall  be  "final  and  forever  conclusive  upon  the 
parties  in  regard  to  alimony  and  all  pecuniaiy 
obligations  due  from  the  husband  to  tne  wife, 
and  an  award  is  made  in  accordance  with  snch 
submission,  and  entered  as  the  judgment  of  a 
court  of  competent  Jurisdiction,  the  sum  so 
awarded  being  paid  to  the  wife,  and  accepted 
and  used  by  her,  she  living  thereafter  separate 
and  apart  from  the  husband,  such  award  has 
the  force  and  effect  of  a  decree  granting  per- 
manent alimony.    Civ.  Code,  {  2464  et  seq. 

2.  Under  Civ.  Code,  |  2472,  the  allowance  of 
permanent  alimony  to  a  wife  bars  her  of  her 
rights  of  dower  and  year's  support  from  her 
husband's  estate. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt  Newton  connty; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  L.  V.  Harris  against  John  B. 
Davis,  administrator,  and  others.  Judgment 
for  defendants  and  plalnttfl  brings  error. 
Affirmed. 


1  Jas.  F.  Rogers  and  J.  O.  Lester,  for  plain- 
tiff In  error.  Capers  Dickson  and  B.  F.  Ed- 
wards, for  defendants  In  error. 

FEB  CURIAM.    Jndgmoit  afBnned. 

LEWIS,  J.,  absent  on  account  of  rtoknma. 


016  Ob.  866) 

GREER  et  aL  T.  WAXBLBAUM. 

(Supreme  Court  of  Georgia.     July  18,   1902.) 

ACTION    AGAINST    FIRM-PBTITION— AUBNDx 
MBNT. 

1.  A  petition  in  an  action  brought  against  a 
partnership  described  aa  the  firm  of  "A.  &  B.," 
and  alleged  to  be  composed  of  the  individuals 
A.  and  B.,  is  not  amendable  so  as  to  make  the 
action  one  against  a  partnership  described  as 
the  firm  of  "^C.  &  B.,"  and  composed  of  the 
individuals  C.  and  B.  A  partnership  being  an 
entity,  one  described  as  the  firm  of  C.  &  B.," 
and  composed  of  the  individuals  C.  and  B.,  is 
necessaruy  a  different  entity  from  a  partner- 
ship described  as  the  firm  of  "A.  &  B.,"  and 
composed  of  the  individuals  A.  and  B. 

2.  Where,  to  an  action  of  the  nature  above 
indicated,  an  improper  amendment  of  the  kind 
mentioned  was  allowed,  the  error  thus  com- 
mitted vitiated  the  entire  proceeding,  and  all 
subsequent  steps  therein  should  be  treated  as 
altogether  nugatory  and  void. 

(Syllabus  Uy  the  Conrt.) 

Error  from  city  conrt  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  J.  J.  Waxelbaum  against  Greer 
ft  Arnold.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Reversed. 

Walter  T.  Colquitt,  for  plaintiffs  In  error. 
S.  K.  Abbott  and  Abbott  &  Greer,  tor  defend- 
ant In  error. 

PER  CUBIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  t€  slckneas. 


(11£  Ga.  959) 

NBAL-MILLARD  CO.  v.  OWENS. 

(Supreme  Court  of   Oeorgia.    July  19,  1902.) 

PROOBSS-VALIDITT— AHENDHBNT-^BRTICB. 

1.  Where  a  defendant  in  a  pending  suit  is 
served  with  a  process  in  which  an  entirely 
different  person  is  named  as  defendant,  such 
process  is,  as  to  the  person  served  therewith, 
no  process  at  ail;  and  the  name  of  the  real 
defendant  cannot,  by  amendment  at  the  trial 
term  of  the  case,  he  substituted  for  the  person 
named  in  the  process.  In  snch  a  case,  it  is 
proper  to  sustain  a  timely  motion  made  by 
the  defendant,  to  vacate  l^e  entry  of  service 
upon  him  made  by  the  sheriff. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Obatfaam  coun- 
ty;  P.  Seabrook,  Judge. 

Action  by  the  Neal-MIUard  Company 
against  Mary  H.  Owens.  Judgment  for  de- 
fendant iuid  plaintiff  brings  error.  Af- 
firmed. 

Twiggs  ft  Oliver,  for  plaintiff  In  arror. 
Wm.  P.  Hardee^  for  defondant  In  error. 
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COBB,  3.  The  Neal-MUIard  Clompany  filed. 
In  tbe  ofBce  of  tjie  clerk  of  the  superior  court 
of  Chatham  county,  a  petition  against  Hamp- 
ton J.  Herb  and  Mrs.  Henry  H.  Owens.  The 
process'  annexed  to  the  petition  stated  the 
case  as  "Neal-MiUard  Company  y.  Hampton 
J.  Herb  and  Ed.  L.  Prince;"  and  in  the  body 
of  the  process  "the  defendants,  Hampton  J. 
Herb  and  Ed.  L.  Prince,"  were  required  to 
appear  at  the  next  term  of  the  court  to  an- 
swer the  plaintifTa  petition.  The  process  was 
dated  August  13,  1801.  On  the  back  of  the 
petition,  the  case  was  stated  as  the  "Neal- 
MUlard  Company  y.  Hampton  J.  Herb  and 
Mrs.  Mary  H.  Owens."  Mrs.  Mary  H.  Ow- 
ens was  duly  served  personally  with  a  copy 
of  the  petition  and  process,  an  entry  to  this 
effect  being  made  on  the  petition  by  the  sher- 
iff. On  November  80,  1901.  Mrs.  Owens  filed 
In  the  office  of  tbe  clwk  a  petition  praying 
that  the  court  "pass  an  order  vacating  the 
said  entry  of  service  of  said  copy  of  the  writ 
upon  her  by  said  sheriff."  On  December  14, 
1901,  the  plaintiff  offered  to  amend  the  pro- 
cess by  striking  out  the  name  of  Ed.  L.  Prince 
wherever  it  occurred,  and  inserting  In  lien 
thereof  the  name  of  Mrs.  Mary  H.  Owens. 
Mrs.  Owens  objected  to  this  amendment;  and 
tbe  court,  after  hearing  argument  upon  the 
motion  to  amend,  and  the  motion  to  vacate 
the  entry  of  service,  took  the  case  under  ad- 
Tisement,  and  on  January  18,  1902,  rendered 
a  Judgment  disallowing  tbe  amradment,  and 
sustaining  the  motion  to  vacate  the  entry  of 
service.  To  this  Judgment,  the  plaintiff  ex- 
cepted. 

Tbe  Code  provides  that  "no  technical  or 
formal  objections  shall  invalidate  any  peti- 
tion or  process,  but  if  the  same  substantially 
conforms  to  tbe  requisitions  of  this  Code,  and 
tbe  defendant  has  had  notice  of  the  pendency 
of  the  cause,  all  other  objections  sball  be  dis- 
regarded." Ctv.  Code,  {  4994.  It  Is  also  pro- 
Tided  that  "the  mistake  or  misprision  of  a 
derk  or  other  ministerial  officer  shall  In  no 
case  work  to  tbe  injury  of  a  party,  where  by 
amendment  justice  may  be  promoted."  Id.  S 
5125.  Tbe  Code  contains  tbe  further  provi- 
sion that  "void  process,  or  where  there  is  no 
process  or  waiver  thereof,  cannot  be  amend- 
ed, but  If  service  be  acknowledged  by  the  de- 
fendant, and,  upon  hearing  testimony,  tbe 
court  becomes  satisfied  that  process  was  waiv- 
ed by  the  defendant,  and  that,  at  the  time 
such  service  was  acknowledged,  by  accident 
or  mistake  the  entry  of  such  waiver  was 
omitted,  such  omission  may  be  supplied  by 
amendment  ntmc  pro  tunc"  Id.  i  5100. 
There  is  no  evidence  of  a  waiver  of  process 
by  Mrs.  Owens;  and  therefore  the  question 
to  l>e  determined  Is  whether  the  process  serv- 
ed upon  her  was  void  for  the  reason  that, 
although  she  was  named  in  the  petition  as  one 
of  the  defendants  to  the  suit,  her  name  did 
not  appear  anywhere  in  the  process  annexed 
thereto,  but  the  same  contained  tbe  names  of 
one  of  the  persons  named  in  the  petition  as 
defendants,  and  of  another  jterson  who  had 


no  connection  with  the  case.  This  is  the  only 
question  to  be  determined;  for  It  wHl  be  con- 
ceded that  a  void  process  is  not  amendable, 
and  that  a  mere  irregularity  in  a  process  can 
be  cured  by  amendment 

"Process  is  the  means  whereby  a  court 
compels  the  appearance  of  a  defendant  before 
it,  or  a  compliance  with  Its  demands."  20 
Enc.  PL  &  Prac.  1101.  To  every  petition 
there  must  be  annexed  a  process,  unless  the 
same  be  waived.  Civ.  Code,  f  4974.  Where 
no  process  is  attached  to  the  petition,  and 
process  is  not  waived  by  tbe  defendant,  serv- 
ice of  the  petition  upon  him  does  not  give  the 
court  Jurisdiction  to  render  a  judgment 
against  him.  In  such  a  case,  process  cannot 
be  supplied  by  amendment  at  the  trial  term, 
and  service  be  perfected.  Ross  v.  Jones,  62 
Ga.  22;  Killen  v.  Compton,  60  Ga.  117;  Scar- 
borough y.  Hall,  67  Oa.  576;  McOhee  v. 
Mayor,  etc.,  78  Ga.  790,  8  S.  B.  670;  Iiassitar 
v.  Carroll,  87  Ga.  731,  13  S.  K  825;  Nich- 
plas  v.  Assurance  Co.,  109  Ga.  621,  34  S.  B. 
1004.  A  void  process  Is  equivalent  to  no  pro- 
cess, and  the  same  result  would  follow  from 
attaching  a  void  process  as  from  a  failure  to 
attach  any  process  whatever.  Was  the  pro- 
cess in  the  present  case  void,  or  was  the  sub- 
stitution of  another  name  for  that  of  Mrs. 
Mary  H.  Owens  such  a  d^cal  misprision  or 
irregularity  as  could  be  cured  by  amendment? 
If,  in  order  to  give  the  court  jurisdiction  of  a 
proceeding  brought,  against  a  defettdant,  lie 
must  either  have  been  served  with  a  man- 
date from  tbe  court  to  appear,  and  answer 
the  plalntifTs  demand,  or  must  have  waived 
such  demand,  it  would  seem  to  follow,  as  a 
necessary  corollary  from  this,  that  the  serv- 
ice upon  a  defendant  of  a  process  command- 
ing some  one  else  to  appear  In  court  would 
be  no  process  at  all  as  to  the  defendant,  and 
he  ^onld  have  a  right  to  utterly  disregard 
tbe  same.  When,  after  the  service  of  such  a 
process,  the  sheriff  enters  a  return  that  the 
defendant  has  been  served  with  the  petltitm 
and  process,  the  fact  that  he  may  institute  a 
proceeding  to  have  the  entry  of.  service  va- 
cated, and  by  so  doing  show  that  he  has  had 
notice  of  the  pendency  of  the  suit,  ought  not 
to  put  him  in  any  worse  position  than  if  there 
Iiad  been  no  return  of  service,  and  he  had 
treated  tbe  whole  proceeding  as  a  nullity  so 
far  as  he  was  concerned.  We  do  not  think  It 
is  a  purely  technical  or  formal  objection  for  a 
defendant  to  urge  that  he  has  not  been  serv- 
ed with  process  requiring  him  to  appear  in 
court;  or  that  a  process  which  commands  a 
person  other  than  the  defendant  to  appear 
in  court  can  be  said  to  substantially  conform 
to  the  law  relating  to  process.  If  this  Is 
true,  then  the  mere  fact  that  the  defendant 
may  have  had  notice  of  the  pendency  of  the 
suit  against  him  would  authorize  tbe  court  to 
proceed  to  enter  a  judgment  against  him  in 
the  proceeding  which  had  been  instituted 
without  any  valid  service  upon  him. 

It  was  argued  that,  inasmuch  as  the  pro- 
cess in  the  present  case  was  valid  as  to  the 
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defendant  Hampton  J.  Herb,  it  conld  not  be 
treated  as  a  void  process  within  the  mean- 
ing of  the  statute,  and  therefore  not  amend- 
able. This  contention  Is  not  well  founded. 
There  is  no  reason  why  a  process  might  not 
be  valid  as  to  one  defendant,  and  void  as 
to  the  other,  even  though  the  defendants 
may  have  been  sued  Jointly.  See,  In  thlB 
connection,  Stanford  v.  Bradford,  45  Ga.  87; 
Orayton  v.  Fox,  106  Ga.  853,  33  S.  H.  42. 
Several  cases  were  cited  by  the  plaintiff  in 
error,  bnt  none  of  them  are  controlling  upon 
the  point  made,  and  we  are  not  disposed  to 
extend  the  rulings  therein  made  to  a  case 
like  the  present  While  the  decision  In 
Cochran  v.  Davis,  20  Ga.  681,  that  the  de- 
cisions made  by  the  supreme  court  as  to  the 
want  of  original  process  do  not  apply  to  a 
defect  in  the  copy  process,  might  be  dis- 
tinguished upon  the  idea  that  that  point 
was  really  not  involved  in  that  case,  stlU 
the  principle  of  that  ruling  does  not  con- 
flict with  the  decision  made. In  the  present 
case.  Here,  the  defect  is  in  the  orlglnai 
process,  and  not  the  copy.  In  Smith  t.  Mor^ 
rls,  29  Oa.  888,  the  process  referred  merely 
to  "the  defendant,"  without  stating  any 
name.  The  court  held  that  the  declaration 
and  the  process  must  be  taken  together,  and, 
the  name  of  the  defendant  being  stated  in 
the  declaration,  the  process  was  not  defec- 
tive merely  becaose  it  omitted  to  name  the 
'defendant  This  decision  Is  not  at  all  In 
eonfllct  with  the  present  ruling.  The  decla- 
ration having  been  served  on  the  defendant 
named  therein,  together  with  a  process  com- 
manding "the  defendant"  to  appear  in  court 
at  a  specified  time,  be  was  bound  to  know 
that  the  process  referred  to  the  person  nam- 
ed in  the  declaration.  Bnt  where  an  entire- 
ly different  name  Is  stated  in  the  process  aa 
defendant  the  case  Is  wholly  different.  In 
Baldwin  v.  McMichael,  68  Oa.  828,  it'  ap- 
pears from  the  record  of  file  In  the  office 
of  the  clerk  of  this  court  that  the  name  of 
the  defendant  was  not  stated  at  all  In  the 
body  of  the  process,  but  that,  in  the  cap- 
tion of  the  process,  the  defendant  was  stated 
to  be  an  entirely  different  person  from  the 
one  named  as  such  in  the  declaration.  The 
court  held  that  this  defect  In  the  caption 
of  the  process  did  not  render  the  process 
void,  bnt  the  defect  was  amendable.  In 
Smith  ▼.  Morris,  supra,  it  was  held  that  the 
omission  of  the  name  of  the  defendant  from 
the  process  did  not  render  the  same  void. 
The  caption  to  the  process  Is  no  part  of  the 
process,  and  might  be  altogether  omitted 
without  affecting  the  validity  of  the  process. 
This  being  so,  when,  in  the  body  of  the  pro- 
cess, "the  defendant"  is  commanded  to  come 
Into  conrt,  this  word  "defendant"  refers  to 
the  person  named  in  the  declaration  as  such, 
and  a  defendant  served  with  such  a  process 
has  no  right  to  look  to  the  caption  to  as- 
certain who  Is  commanded  by  the  court  to 
appear  and  answer  the  plaintiff's  demand. 
Under  this  view  of  the  Baldwin  Oase,  the 


decision  made  therein  does  not  conflict  with 
the  ruling  now  made.  In  Mitchell  v.  Long, 
74  6a.  94,  it  was  held  that  a  process  wblcb 
did  not  contain  any  direction  to  the  offleer 
of  court  to  execute  it  was  not  void.  Where 
the  process  contains  a  command  to  the  de- 
fendant to  appear  in  court  at  a  certain  time 
for  a  spedfled  purpose,  and  where  this  pro- 
cess is  actually  executed  by  the  iffoper  ofll- 
cer,  the  mere  fact  that  the  formal  direc- 
tion to  the  officer  to  execute  the  process  is 
omitted  therefrom  would  be  at  most  a  mere 
clerical  omission  or  Irregularity,  which  could 
be  cured  by  amendment  That  decision  la 
clearly  dlstlngniabable  from  the  inresent  rul< 
ing. 

In  Ballroad  Oo.  v.  Benson,  86  Ga.  20S,  12 
S.  B.  857,  22  Am.  St  Rep.  446,  It  was  held 
that  where  the  declaration  prayed  for  pro- 
cess requiring  the  defendant  to  appear  at 
the  August  team  of  the  court,  that  being  the 
next  regular  term,  and  the  process  attached 
by  the  clerk  commanded  the  defendant  to 
appear  at  the  next  term,  to  be  held  "on  the 
first  Monday  in  July,"  and  the  defendant  by 
couns^  appeared  at  the  August  term,  and 
moved  to  dismiss  the  case  because  the  pro- 
cess was  void,  the  court,  having  jurisdiction 
of  the  case,  could  allow  the  is^oeeaa  to  be 
amended.  The  erroneous  statement  of  the 
date  in  the  process  was  held  to  be  snch  a 
technical  or  formal  defect  as  could  be  cured 
by  amendment  The  process  referred  to  in 
that  case  was  clearly  not  void.  It  containing 
all  of  the  requirements  of  a  valid  process. 
The  defendant  was  chargeable  with  knowl- 
edge of  the  law  which  fixed  the  time  for 
holding  the  next  regular  term  of  the  court 
in  August,  and  therefore  he  must  have 
known  that  the  date  stated  in  the  process 
was  a  clerical  error.  Knowing  this,  it  was 
his  duty  to  disregard  the  date  named  in  the 
process.  This  was  the  thewy  upon  which 
that  case  was  decided,  and  there  la  nothing 
in  the  facts  of  the  case  to  make  the  decision 
controlling  in  the  present  case. 

In  Scndder  v.  Massenglll,  88  Oa.  245,  14 
S.  B.  571,  it  was  ruled  that  process  annexed 
to  a  declaration  Is  not  void  because,  in  stat- 
ing the  case,  it  mlsdescribes  it  by  Inserting 
a  name  as  plaintiff  different  from  the  name 
of  the  plaintiff  In  the  action  as  shown  by 
the  declaration.  Such  misdescription  Is 
amendable  at  any  time,  either  before  or  aft- 
er Judgment  It  appears  from  the  facts  of 
that  case  that  the  defendant  acknowledged 
due  and  legal  service,  and  waived  copy,  copy 
process,  and  all  other  and  further  service  by 
the  sheriff.  The  defendant  testlfled  that  he 
Intended  to  waive  everything  that  was  nec- 
essary to  give  the  court  Jurisdiction  of  the 
case;  and  it  was  further  held  that  the  ac- 
knowledgment of  service  could  be  amended 
so  as  to  Insert  the  words  "original  process" 
for  the  words  "copy  process"  appearing 
therein.  If  the  defendant  had  waived  pro- 
cess, he  of  course  could  not  afterwards  make 
the  point  that  the  process  was  defective.    It 
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was  therefore  entirely  nimecessary  for  the 
court  to  make  the  ruling  first  above  stated, 
even  tf  sach  ruling  can  be  said  to  conflict 
with  the  dedalon  made  In  the  present  case. 
But  that  ruling  does  not  conflict  with  the 
decision  made  in  the  present  case.  The  pro- 
cess served  on  the  defendant  in  the  present 
case  was,  so  far  as  she  was  concerned,  no 
process  at  all.  It  did  not  contain  any  de- 
mand upon  her  to  do  anything.  The  process 
in  the  Scudder  Oase  did  command  the  de- 
fendant to  come  Into  court  on  a  specified 
day,  and  it  was  incumbent  upon  him  to  obey 
this  command.  If,  when  he  came  into  court 
In  obedience  to  this  requirement,  he  had  not 
been  prepared  to  defend  a  suit  brought  by 
the  person  named  In  the  petition  as  plain- 
tiff, the  court  would  doubtless  have  extend- 
ed him  time  to  prepare  hla  defense.  In  the 
present  case,  the  defendant  had  a  right  to 
treat  the  process  served  on  her  as  no  process 
at  all;  and,  this  being  so,  the  absence  of 
ItroccM  could  not  be  cured  by  amendment  at 
the  trial  term.  The  suggestion  in  Oainea 
V.  Bankers'  Alliance,  113  Qa.  1140,  89  8. 
BL  602,  that  such  a  defect  in  process  as  the 
one  appearing  in  the  present  case  could  be 
cored  by  amendment,  was  not  made  In  re- 
sponse to  any  point  raised  In  that  case,  and 
hence  what  was  said  Is  not  to  be  regarded 
•a  a  precedent  binding  upon  us  in  the  pres- 
ent case. 

Judgment  affirmed.  All  the  justices  cob- 
enrxlng,  except  LBWIS,  i^  absent  on  ac- 
count of  sickness. 


aiE  Oa.  9S9) 

FIBHMBN'S  FX7ND  IN8.  CO.  ▼.  SIMS. 

tSnpreme  Coart  of  Georgia.    Jnly   19,   1902.) 

IMBU&ANCB-RKQTnHaHaNTS  OF  POUOT-BX- 
AlUNATION  or  INSURBD. 

1.  A  requirement  in  a  policy  of  fire  Insur- 
ance that  the  insured  shall  submit  to  an  ez- 
aminatiott  nnder  oath  touching  the  matters 
relating  to  the  risk  assumed  by  the  company 
and  the  destruction  of  the  property  insured 
is  binding  and  valid,  and  a  refusal  to  comply 
with  tltis  condition  will  preclude  the  insured 
from  recovering  upon  the  policy,  where  it  pro- 
vides that  no  suit  can  be  maintained  until 
after  a  compliance  with  snch  condition. 

2.  Where  the  insured  voluntarily  absents 
himself  in  snch  a  manner  that  he  cannot  be 
found  for  the  purpose  of  examination  nnder 
oath,  his  absence  will  be  taken  as  equivalent 
to  a  retnsal,  where  the  company  has  in  doe 
tinM  elected  to  reqnlre  such  examination,  and 
made  all  reasonable  efforts  to  notify  the  in- 
sored  of  the  requirement.  In  such  a  case  nei- 
ther the  Insured  nor  any  one  claiming  under 
■sr  throng  him  can  maintain  an  action  on  the 
policy  until  after  the  Insured  has  complied 
with  such  requirement. 

(Syllabus  by  the  Court.) 

Bnror  from  dty  conrt  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  O.  H.  Stans,  trostee  In  bank- 
mptcy  of  IS.  O.  CoSman,  against  the  Fbe- 
men's  Fund  Insurance  Company.    Judgment 

f  L  «■■  lasiiTaaas,  toL  »,  Cent  Dig.  |  UM. 


for  plalntur.    and  defendant  brings   error. 
Reversed. 

King  &  Spalding,  for  plaintiff  In  error. 
Brown  &  Randolph,  Felder  &  Rountree,  and 
Payne  &  Tye^  for  defendant  in  error. 

COBB,  J.  Suit  was  brought  by  Sims  as 
receiver  In  bankruptcy  appointed  to  take 
charge  of  the  assets  of  B.  G.  Coffman,  who 
had  been  adjudged  a  bankrupt,  against  the 
Firemen's  Fnnd  Insnrance  Company  upon  a 
policy  of  fire  insurance  which  had  been  is- 
sued to  CoffmaiLp  By  an  amendment  the 
name  of  Sims,  trustee  in  bankruptcy,  was 
substituted  for  that  of  Sims,  receiver,  as  a 
party  plaintiff.  The  case  was  submitted  to 
the  trial  Judge  upon  an  agreed  statement  of 
facts,  and  he  rendered  a  Judgment  In  favor 
of  the  plaintiff,  to  which  Judgment  the  In- 
snrance company  excepted.  It  appears  from 
the  agreed  statement  of  facts  that,  immedi- 
ately after  the  fire  occurred  which  destroyed 
the  property  covered  by  tiie  policy  sued  tm, 
Coffman,  the  insured,  gave  the  company  no- 
tice of  the  fire,  as  required  by  the  terms  of 
the  policy.  Shortly  thereafter  Coffman  vol- 
nntarlly  left  the  city  of  Atlanta,  the  place  of 
his  residence,  and  since  that  time  his  where- 
abouts have  been  unknown.  A  few .  days 
after  Ooffman's  departure  certain  of  hli>  cred- 
itors filed  a  petition  in  the  United  States 
court  to  have  him  adjudicated  a  bankrupt, 
which  was  accordingly  done,  and  at  the  in- 
stance of  these  creditors  Sims,  the  defendant 
ia  error,  was  appointed  receiver  In  bonk- 
mptcy,  and  directed  by  the  court  to  make 
the  formal  proofs  of  loss  required  by  the 
policy  sued  on,  and  collect  the  amount  due 
thereon.  Proofs  of  loss  were  made  out  in 
due  time  by  the  receiver,  and  vHlfied  by  the 
affidavits  of  three  persons,  who  made  oath 
that  the  facts  stated  in  the  proofs  of  loss 
were  tme^  to  the  best  of  their  knowledge 
and  belief. '  One  of  these  persons  was  an 
agent  of  Coffman,  who  had  been  in  control 
of  the  property  destroyed.  Daniel  W.  Roun- 
tree, Bsq.,  as  "attorney  at  law  of  Coffman," 
also  concurred  in  the  proofs  of  loss  made 
out  by  the  receiver,  but  It  does  not  appear 
that  he  had  any  express  authority  from  Coff- 
man to  make  proofs  of  loss.  When  this  pa- 
per was  tendered,  the  company,  without  ad- 
mitting or  denyliv  liability  under  the  policy, 
declined  to  receive  the  same  as  proofs  of 
loss,  phiclng  Its  refusal  upon  that  stipulation 
In  the  policy  which  required  the  Insured  to 
make  out  and  verify  the  proofs  of  loss.  The 
company  took  no  exception  to  the  contents 
of  the  paper  furnished  by  Sims,  but  stood 
upon  Its  supposed  right  to  have  the  insured 
personally  make  the  proofs.  At  the  time  the 
company  objected  to  the  inroofs  of  loss  sub- 
mitted it  also  demanded  that  Coffman,  the 
insured,  i|hould  submit  to  an  examination 
nnder  oath  by  the  company,  and  should  sub- 
scribe to  such  examination  when  made;  the 
j  date  upon  which  aod  the  place  where  such 
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examination  was  to  be  beld  being  set  forth. 
This  demand  was  based  upon  tbe  following 
stipulation  in  the  policy:  "Tbe  Insured,  as 
often  as  required,  shall  exhibit  to  any  per- 
son designated  by  this  company  all  that  re- 
mains of  any  property  herein  described,  and 
submit  to  examination  under  oath  by  any 
person  named  by  this  company,  and  sub- 
scribe the  same,  and  as  often  as  required 
shall  produce  for  examination  all  books  of 
account,  bills,  invoices,  and  other  vouchers, 
or  certified  copies  thereof,  if  originals  be  lost, 
at  sucb  reasonable  place  as  may  be  desig- 
nated by  this  company  or  its  representative, 
and  sliall  permit  extracts  add  copies  thereof 
to  be  made."  The  policy  further  provided 
that  no  suit  could  be  maintained  thereon  un- 
til after  a  compliance  by  the  insured  with 
the  conditions  therein  set  forth,  the  ona 
above  quoted  being  of  that  number. 

Three  contentions  are  made  by  the  com- 
pany: First,  that  the  plaintifT,  Sims,  had 
no  authority  under  the  bankrupt  act  to  main- 
tain a  suit  as  receiver  In  bankruptcy  for  the 
benefit  of  creditors;  second,  that  proofs  of 
loss  must  have  been  furnished  by  the  In- 
sured before  a  recovery  coul^  be  had  on  the 
policy,  and  that  the  proofs  submitted  did  not 
constitute  a  substantial  compliance  with  the 
terms  of  the  policy;  third,  that  no  recovery 
could  be  had  on  the  policy  until  the  Insured 
had  complied  with  the  demand  of  the  com- 
pany to  submit  to  an  examination  under 
oath.  Inasmuch  as  we  have  reached  the 
concliislon  that  the  contention  last  refwred 
to  was  weU  taken,  It  is  not  necessary  to  pass 
upon  tbe  other  two.  The  authorities  seem 
to  hold  that  an  agent  for  the  Insured  can 
make  the  proofs  of  loss  when  the  Insured  is 
absent  at  the  time  the  fire  occurred,  and  the 
agent  Is  In  a  position  to  furnish  the  infor- 
mation necessary  to  complete  the  proofs  of 
loss,  or  when  the  Insured  is  in  a  position 
where  for  any  reason  it  would  be  impossible 
for  him  to  make  the  proofs  and  the  agent 
possesses  the  necessary  information.  See  13 
Am.  &  Bng.  Enc.  Law  (2d  Ed.)  332;  Insur- 
ance Co.  T.  Bell,  63  111.  App.  67  (1);  Id.,  166 
III.  400  (1),  45  N.  E.  180,  57  Am.  St  Rep.  140 
Insurance  Co.  t.  Orunert,  112  HI.  68  (3) 
Sims  T.  Insurance  Co.,  47  Mo.  54  (1),  4  Am 
Rep.  311;  O'Conner  v.  Insurance  Co.,  31  Wis. 
160  (4);  Warren  v.  Insurance  Co.  (Tex.  Civ. 
App.)  35  S,  W.  810.  In  Walsh's  Adm'x  v, 
Insurance  Co.,  54  Vt  S51,  it  was  held  that  If 
the  Insured  was  absent,  and  his  agent  could 
not  make  the  proofs  of  loss,  equity  might 
grant  relief.  And  It  has  been  held  that  an 
attaching  creditor  might,  where  the  Insured 
was  absent,  make  the  proofs  by  taking  the 
depositions  of  tbe  Insured  and  the  testimony 
of  other  witnesses.  See  IS  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  333.  We  have  not,  however, 
found  any  authority  which  goes  to  tbe  ex- 
tent of  holding  that  a  creditor  can,  where  the 
Insured  falls  or  refuses  to  make  tbe  proofs  of 
loss,  prepare  and  file  such  proofs  on  infor- 
mation recelTed  from  third  persons.    It  waa 


argued  that,  as  the  policy  provided  that  the 
word  "insured"  wherever  It  appeared  there- 
in should  include  the  legal  representative  of 
the  insured,  tbe  receiver  in  bankruptcy 
might  make  the  pi:oofs,  he  being  compre- 
hended within  the  term  "legal  representa- 
tive." It  would  seem,  however,  that  tbe 
words  "legal  representative"  as  used  In  the 
policy  refer  to  an  executor  or  an  adminis- 
trator. See  18  Am.  &  Eng.  Bnc.  Law  (2d 
Ed.)  813.  These  questions,  however,  we  ex- 
pressly leave  open,  placing  our  Judgment  of 
reversal  upon  tbe  conclusions  which  will  be 
stated  below. 

The  general  rule  as  to  the  validity  of  the 
requirement  that  tbe  Insured  'shall  submit 
to  an  examination  nnder  oath  is  thus  stated 
in  tbe  American  &  English  Encyclopsedia  of 
Law  (volume  13,  p.  858):  "As  the  facts  with 
respect  to  the  amount  and  circumstances  of 
a  loss  are  almost  entirely  within  the  sole 
knowledge  of  the  insured,  and  the  opportu- 
nity and  temptation  to  perpetrate  a  fraud 
upon  the  insurer  is  often  great.  It  Is  neces- 
sary that  It  have  some  means  of  cross-ex- 
amining, as  it  were,  upon  the  written  state- 
ment and  proofs  of  the  insured,  for  the  pur- 
pose of  getting  at  the  exact  facts  before  pay- 
ing the  sum  claimed  of  it  Such  considera- 
tions Justify  tbe  provision,  universally  to  be 
met  with  in  policies,  requiring  the  insured  aa 
often  as  demanded  to  submit  to  an  examina- 
tion undtf  oath  touching  all  matters  material 
to  the  adjustment  of  the  loss,  and  provisions 
of  that  character  are  held  to  be  reasonable 
and  valid."  In  Gross  v.  Insurance  Co.  (C.  O.) 
22  Fed.  74,  the  insured  refused  to  submit  to 
such  an  ^Lamination,  and  it  was  held  that 
he  could  not  recover.  See,  also,  Bonner  v. 
Insurance  Co.,  13  Wis.  677.  In  Flelsch  v. 
Insurance  Co.,  68  Mo.  App.  596,  it  was  held 
that  a  stipulation  In  a  policy  of  insurance  of 
the  character  now  under  consideration  was 
valid  and  binding,  even  to  the  extent  that  a 
violation  thereof  wvrks  an  absolute  forfei- 
ture. Of  course,  where  it  is  Impossible  for 
tbe  Insured  to  comply  with  this  condition, 
or  where  the  drcumstances  are  such,  through 
no  fault  of  the  insured,  that  he  cannot  sub- 
mit to  the  examination,  his  failure  to  do  so 
will  not  operate  to  forfeit  the  policy.  See,  In 
this  connection,  FhUllps  v.  Insurance  (To.,  14 
Mo.  220.  But  the  voluntary  absence  of  tbe 
assured,  concealing  his  whereabouts,  so  that 
the  company  cannot,  by  the  exercise  of  the 
utmost  diligence,  find  him,  would  certainly 
not  avail  him  as  an  excuse  for  falling  ta 
comply  with  the  demand  of  tbe  company  to 
submit  to  an  examination.  In  this  connec- 
tion Mr.  Ostrander  says:  "When  the  assur- 
ed refuses  to  be  examined  under  oath,  he 
win  forfeit  all  right  to  recover,  and  where 
he  absents  himself  In  such  a  manner  that 
be  cannot  be  found  for  the  purpose  of  an  ex- 
amination under  oath  bis  absence  will  be 
regarded  as  tbe  equivalent  to  a  refusal." 
Ostr.  Fire  Ins.  p.  442,  |  172. 

It  Is  Insisted,  however,  that  the  Insured. 
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ought  not  to  tM  allowed,  by  collnslon  It  may 
be  with  the  liuniran«:e  company,  to  prevent 
Ills  creditors  from  subjecting  the  amonnt  dne 
on  the  policy  to  the  payment  of  his  debts. 
The  case  of  Harris  r.  Insurance  Co.,  35  Cktnn. 
310.  is  Tery  similar  to  the  present  case,  and 
contains  a  complete  answer  to  this  sugges- 
tion. There  a  proceeding  was  brought 
against  the  Insurance  company  by  persMis 
claiming  to  be  creditors  of  one  who  held  a 
policy  of  Insurance  in  the  defendant  com- 
pany which  had  become  doe  and  payable. 
The  policy  in  that  case  contained  a  stipula- 
tion very  similar  to  the  one  contained  In  the 
policy  aned  on  In  the  present  case.  The 
defendant  set  up  that  it  had  made  demand 
on  the  Insured  to  submit  to  an  examina- 
tion, and  had  used  due  diligence  to  notify 
him  of  the  requirement,  but  that  It  had  been 
unable  to  find  him,  and  he  bad  neglected 
to  submit  to  the  examination.  It  was  held 
that  under  this  state  of  facts  the  plaintiffs 
could  not  recoTer.  In  the  opinion  HInman, 
C.  J.,  says:  "Now,  as  the  plaintiffs  stand 
upon  the  right  of  the  assured,  Bass,  and  are 
In  no  better  condition  than  he  would  be  were 
be  now  prosecuting  bis  suit  for  the  damages 
caused  by  the  loss  (Dewit  y.  Baldwin,  1  Boot, 
138).  It  becomes  Important  to  determine 
wbetber  the  stipulation  for  his  personal  ex- 
amination is  a  condition  precedent  to  his 
Tight  under  the  policy.  The  plaintiffs  insist 
that  It  Is  not  such  a  condition  In  this  case, 
because  It  does  not  appear  that  notice  that  a 
personal  examination  was  required  has  ever 
been  brought  home  to  the  assured.  If  this 
was  so  in  consequoace  of  the  fault  of  the 
defendants,  there  would  doubtless  be  force 
In  tbe  suggestion.  But  the  defendants  haTe 
not  been  in  fault  Having  used  due  dlUgence 
to  notify  tbe  assured  that  they  required  the 
performance  of  this  stipulation,  they  clearly 
ought  not  to  be  held  to  have  waived  Its  per- 
formance. If  the  assured  has  Intentionally 
absented  himself  so  that  he  cannot  be  noti- 
fied that  performance  of  the  stipulation  Is 
required,  he  should  be  held  to  have  had  no- 
tice. And  If  for  any  cause,  whether  by  his 
fault  or  otherwise,  be  cannot  be  notifled. 
that  may  be  his  misfortune,  or  tbe  misfor- 
tune of  those  claiming  under  or  through 
him,  but  Is  no  reason  for  treating  as  Inoper- 
ative  an  Important  stipulation  which  the  de- 
foidants  saw  fit  to  require,  and  the  assured 
to  give,  as  a  condition  which  was  to  be  com- 
piled with  before  there  could  be  any  obliga- 
tion to  pay  for  the  loss."  In  the  present  case 
tbe  plaintiff  represents  those  who  claim  un- 
der and  through  Cofltman,  the  insured,  and 
their  right  to  recover  must  necessarily  de- 
pend upon  whether  Ck>ffman  could  recover 
had  he  instttated  the  action.  It  doea  not  Ua 
In  their  months  to  complain  that  Coffmam 
may  by  ooUnaion  with  the  Insurance  com- 
pany pcevoit  them  from  getting  possesslcm 
oC  •  fimd  whldi  they  could  subject  to  tbe 
payment  ct  their  debti  If  tt  were  paid  over 


to  him.  They  ai«'  In  no  worse  position  with 
respect  to  this  matter  than  If  Coffman  had 
not  left  bis  home,  but  had  failed  or  refused 
to  comply  with  this  condition  in  the  policy, 
or  with  any  other  a  f^ure  to  comply  with 
which  would  have  operated  as  a  forfeiture 
of  the  policy.  We  think  tbe  stipulation  un- 
der consideration  In  this  policy  is  a  valid 
and  binding  one;  that  a  failure  or  refusal 
to  comply  with  its  requirements,  without 
any  fault  on  the  part  of  the  insurer,  will 
operate  as  a  forfeiture  of  the  policy;  and 
that  no  recovery  can  be  had  thereon  either 
by  the  insured  or  any  one  claiming  under 
or  through  him;  and.  as  this  would  be  so 
without  regard  to  whether  proofs  of  loss 
had  been  submitted  and  accepted  or  not  (see 
Insurance  Co.  v.  Schneller,  00  lU.  46S),  It 
is  wholly  unnecessary  to  determine  whether 
tbe  proofs  of  loss  submitted  in  tbe  present 
case  were  a  suflldent  compliance  with  the 
terms  of  the  policy. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(lU  Oo.  814) 

JONBS  T.  STATB  (two  eases). 

(Supreme   Court  of  Georgia.    July   17,  1902.) 

CRIMINAL  LAW— WKIT  OF  BRROR^DISHISSAL 

-<30NTINUANCB— INDICTMENT— DHMim- 

RKR— PLBA   IN   ABATEMBNT. 

1.  The  supreme  court  will  dismiss  the  writ 
of  error  based  upon  a  bill  of  exceptions,  as- 
rigning  error  upon  tbe  overruling  of  a  de- 
murrer to  an  IndictmeDt,  when  it  appears  that 
after  such  bill  of  exceptions  had  been  sued  out 
a  nolle  prosequi  was,  in  the  conrt  below,  entered 
upon   the   indictment. 

2.  It  does  not  follow,  because  a  criminal  case 
was  called  for  trial  on  the  day  after  tirat  upon 
which  the  bill  of  indictment  was  returned, 
that  the  accused  had  not  Iiad  snlOcient  oppor- 
tunity to  prepare  for  his  defense,  when  it 
appears  that  he  had  for  some  time  been  under 
indictment  for  the  identical  offense  charged 
in  that  indictment;  and  that  it  in  fact  took 
the  place  of  a  previous  indictment  upon  which 
a  nolle  prosequi  had  been  entered. 

3.  An  indictment  good  in  substance  will  not 
be  quashed  upon  a  demnrrer  which  in  mere 
general  terms  characterizes  it  as  "vague,  un- 
certain, and  Indefinite,"  without  pointing  out 
any  particulars  in   which  it  is  so. 

4.  The  words,  "contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity  there- 
of," appearing  at  the  conclusion  of  an  in- 
dictment, though  apparently,  in  their  gram- 
matical connection,  referring  to  a  pre<^ing 
statement  therein  not  relating  to  the  com- 
mission of  the  act  constituting  the  offense 
charged,  will  be  held  to  apply  to  that  act 

5.  A  special  plea  in  abatement  of  an  indict- 
ment, alleging  tne  pendency  against  the  accused 
of  another  indictment  for  the  same  offense,  is 
certainly  not  good  when  the  plea  Itself  dis- 
closes that  a  nolle  prosequi  has  been  entered 
■pon  the  former  Inwctment 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Docrfy  eoooly; 
B.  D.  Brana,  Judge. 

1 1.  8m  Indletment  and  Infonnatloa,  veL  H,  Osat 
Dig.  I  4W.  --.  . 
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liCe  B.  Jones  wai  convicted  of  embezzle- 
ment, and  brings  error  on  two  bills  of  ex- 
oepUons.  Writ  of  error  In  one  case  dis- 
missed, and  judgment  affirmed  In  the  otber. 

Alien  Fort,  W.  J.  Grace,  and  Anderson, 
^derson  &  Thomas,  for  plaintiff  in  error. 
C.  A.  Hooper,  BoL  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  Lee  B.  Jones  tras  In- 
dicted, In  Do(Hy  sup^or  court,  for  embezzle- 
ment On  the  13th  day  of  March,  1908,  dnr> 
Ing  the  February  term  of  that  court,  a  de- 
murrer to  the  Indictment,  which  he  had 
filed,  was  overruled;  and  thereupon  he  sued 
out  a  bill  of  exceptions  in  which  the  only 
assignment  of  error  was  upon  the  refusal  of 
the  trial  court  to  sustain  the  demurrer. 
This  bill  of  exceptions  was  certified  on  the 
20th  day  of  March,  1902.  On  the  25th  day 
of  that  month,  a  special  term  of  Dooly  supe- 
rior court  was  convened  for  the  trial  of  crim- 
inal cases,  and  the  solicitor  general,  with  the 
consent  of  the  presiding  judge,  entered  a 
nolle  prosequi  upon  the  indictment,  and  im- 
mediately presented  the  case  anew  to  the 
grand  jury  In  session  at  this  special  term, 
who  on  that  date  returned  a  new  indlct> 
ment  for  the  same  offense. 

This  Indictment  reads  as  follows:  "Geor- 
gia, Dooly  county.  The  grand  jurors  select- 
ed, chosen  and  sworn  for  the  county  of 
Dooly,  to  wit:  *  *  *  In  the  name  and 
the  behalf  of  the  citizens  of  Georgia,  charge 
and  accuse  Lee  B.  Jones  with  the  offense  of 
embezzlement;  for  the  said  Lee  B.  Jones,  on 
the  13th  day  of  April,  in  the  year  189S,  in 
the  county  aforesaid,  did  then  and  there  un- 
lawfully and  with  force  and  arms,  being  then 
and  there  the  president  of.  the  Naval  Store 
and  Lumberman's  Bank,  a  corporation  un- 
der the  laws  of  Georgia,  and  located  In  said 
county  and  state,  and  having  as  such  presi- 
dent the  general  management  of  the  business 
and  control  of  the  funds  of  said  corporation, 
and  having  as  such  president  custody  and 
control  of  money  belonging  to  said  corpora- 
tion, did  receive  as  such  president,  at  divers 
times  between  May  2d,  1896,  and  April  15th, 
1898,  various  sums  of  money,  the  property  of 
said  corporation,  aggregating  the  sum  of 
$45,000,  then  and  there  entrusted  to  him  as 
such  president,  to  be  applied  by  him  to  the 
use  and  benefit  of  said  corporation  only;  did 
then  and  there  embezzle,  steal,  secrete,  and 
fraudulently  take  and  carry  away  said  sum 
of  $46,000  by  then  and  there  taking  same 
out  of  said  bank  from  time  to  time  from 
May  2d.  1898,  to  April  13th,  1888,  In  cash,  by 
then  and  there  drawing  out  said  moneys 
from  said  bank  from  time  to  time  from  May 
2d,  1896v  to  April  13th.  1898,  by  checks,  by 
then  and  there  making  and  causing  to  be 
'made  false  entries  in  the  books  of  said  bank 
to  cover  the  sums  so  secreted,  stolen,  and 
embezzled  from  said  bank,  and  by  other 
means  unknown  to  the  grand  jurors,  and  all 
with  Intent  to  embezzle,  steal,  secrete,  and 


fraudulently  take  and  carry  away  the  aame. 
The  fact  that  said  Lee  B.  Jones  had  com- 
mitted the  above  acts  of  embezzlement,  and 
had  stolen,  secreted,  and  carried  away  said 
$45,000,  as  above  described,  was  not  Imown 
untU  April  13th,  1898,  but  by  the  false  and 
fraudulent  conduct  of  said  Lee  B.  Jones  all 
these  facts  were  concealed  until  said  date,— 
April  13th,  1806.  The  said  Lee  B.  Jones  hav- 
ing  been  indicted  for  this  same  offense,  char- 
ged as  having  been  committed  at  the  same 
time,  by  the  grand  jury  of  Dooly  county,  at 
the  February  term,  1900,  and  the  indlctin«it 
then  and  there  returned  against  him  having 

been  in  open  court,  on  the  day  of 

March,  1902.  nolle  pressed  on  motion  of  the 
solicitor  general  on  the  grounds  <rf  certain 
Informations:  [7]  Now,  within  six  months 
from  the  date  of  said  nolle  prosequi,  this  in- 
dictment is  preferred  and  returned.  Con- 
trary to  the  laws  of  said  state,  the  good  order, 
peace,  and  dignity  thereof.  F,  A.  Hooper, 
Solicitor  General.  E.  W.  Bullock,  Prosecu- 
tor." 

It  does  not  appear  that  any  objection  to  the 
entMing  of  the  nolle  prosequi  was  made  by 
the  accused.  On  the  26th  of  March,  the 
case  of  State  v.  Jones,  based  on  the  new 
lndictm«)t,  was  called  for  trial,  and  the  ac- 
cused moved  for  a  continuance  on  th» 
grounds:  .U)  That,  owing  to  the  recent  re- 
turn of  the  indictment  he  had  not  had  a 
sufficient  time  to  prepare  for  trial;  and  (2) 
that  a  named  witness,  by  whom  he  expected 
to  prove  certain  facts  material  to  his  d»- 
fense,  was  absent  The  state  met  the  second 
ground  of  this  motion  by  making  admissions 
which  rendered  the  presence  of  the  witness 
unnecessary,  and  the  motion  was  then  over- 
ruled. The  accused  thereupon  presented  a 
demurrer  to  the  indictment  of  which  the  fol- 
lowing is  a  copy:  "l%e  defendant  In  the 
above-stated  case,  Lee  B.  Jones,  comes  now, 
and  demurs  to  the  bill  of  Indictment  in  said 
case,  and  prays  that  the  same  be  quashed 
upon  the  following  grounds:  First  Because 
said  Indictment  is  so  vague,  uncertain,  and 
indefinite,  in  the  portion  thereof  which  seeks 
to  charge  said  defendant  with  the  offense  of 
embezzlement  that  the  jury  cannot  under- 
stand therefrom  the  motive  [?]  and  char- 
acter of  the  offense  charged,  nor  when,  how, 
or  in  what  manner  the  same  was  committed. 
Second.  Because  said  indictment  Is  so  vague, 
uncertain,  and  indefinite  as  to  the  offense 
charged  that  defendant  cannot  intelligently 
prepare  his  defense  thereto.  Third.  Because 
said  indictment  does  not  follow  the  form  at 
Indictment  prescribed  by  statute^  in  that  It 
does  not  allege  that  the  facts  set  out  con- 
stitute an  offense  against  the  final  [T|  Iaw» 
of  the  state  of  Georgia,  and  does  not  alleg« 
that  they  are  'contrary  to  the  laws  of  said 
state,  the  good  ot6er,  peace^  and  dignity 
thereof.'"  This  demurrer  was  oveiraled. 
Before  pleading  to  the  merits,  the  accused 
I  filed  a  special  plea  in  alMtonent;  allegins  tlM- 
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pendency  of  a  prerlont  Indictment  for  the 
same  offense,— the  Indictment  here  referred 
to  as  shown  by  the  plea  Itself,  being  that 
first  mentioned  aboye.  This  plea  was  strick- 
en, and  the  accused  sued  out  a  second  bill  of 
exceptions,  alleging  error:  (1)  In  refusing  to 
grant  him  a  continuance;  (2)  In  overnillng 
bis  demurrer  to  the  second  indictment;  and 
(3)  In  striking  his  special  plea  in  abatement 
1.  The  writ  of  error  Issued  upon  the  first 
bill  of  exceptions  must  be  dismissed.  It 
could  not  be  of  any  possible  service  or  bene- 
fit to  the  plaintiff  in  error  to  reverse  the 
Judgment  of  the  trial  court  In  OTerrullng  the 
demurrer  to  the  first  indictment.  Under  no 
circumstances  can  the  accused  ever  again  be 
put  on  trial  upon  that  indictment  for  it  has 
been  finally  and  effectually  disposed  of  in  the 
manner  above  pointed  out  There  la  no  force 
In  the  argument  that  the  Jurlsdlctlcm  of  the 
superior  court  after  the  suing  out  of  the 
first  bill  of  exceptions,  was  limited  to  a  trial 
on  its  merits  of  the  case  made  by  that  bill  of 
indictment  That  case  was  there  to  be  dis- 
posed of  by  the  court  Its  action  thereon  be- 
ing subject  to  such  judgment  as  might  be 
rendered  by  this  court  in  dealing  with  the 
ruling  of  the  trial  judge  with  respect  to  the 
demurrer  to  the  Indictment  It  was  con- 
ceded, by  the  able  counsel  who  presented  the 
case  here  for  the  plaintiff  In  error,  that  had 
the  case  gone  to  trial  and  conviction  In  the 
lower  court  and  this  court  had  affirmed  the 
judgment  overruling  the  demurrer,  the  con- 
viction would  stand.  We  can  see  no  reason 
why  the  trial  judge  was  not  at  liberty,  pend- 
ing the  consideration  by  this  court  of  the 
question  made  by  the  first  bill  of  exceptions, 
to  finally  dispose  ot  the  case  in  any  manner 
authorized  by  law.  The  Penal  Code  (section 
801)  declares  that  the  solicitor  general  "has 
authority,  on  the  terms  prescribed  by  law, 
to  enter  a  nolle  prosequi  on  Indictments." 
Section  907  declares  that:  "After  an  ex- 
amination of  the  case  in  open  court  and 
before  It  has  been  submitted  to  the  jury,  the 
solicitor  general  may  enter  a  nolle  prosequi 
with  the  consent  of  the  court"  The  trial 
court  having  full  jurisdiction  over  the  case, 
made  a  final  disposition  of  It  This  disposi- 
tion was  none  the  less  final  whether  the 
judge  correctly  or  Incorrectly  held,  upon  the 
facts  made  to  appear  to  him  by  the  solicitor 
general,  that  the  case  was  one  in  which  it 
was  proper  and  expedient  to  allow  a  nolle 
proseqol  to  be  entered.  With  that  question 
we  have  now  no  concern.  Suffice  it  to  say 
that  the  case  is  at  an  aid,  having  been  finally 
disposed  of  by  a  solemn  judgment  rendered 
In  the  lower  court  That  judgment  was  In 
favor  of  the  accused,  and  by  reason  thereof 
be  Is  as  effectually  secure  from  any  further 
prosecution  upon  the  first  Indictment  as  he 
would  be  were  we  to  reverse  the  Judgment 
at  which  he  complains  la  the  bill  «f  ezcep- 
42  B  A-18 


dons  first  sned  ont  In  his  behalf.  This  being 
so,  we  are  not  called  upon  to  pass  on  the 
merits  of  the  questions  presented  by  that  bill 
of  exceptions. 

2.  There  was  clearly  no  error  in  refusing 
to  grant  a  continuance.  While  the  indict- 
ment on  which  the  accused  was  actually  tried 
had  been  returned  but  a  day  before  the  trial 
began,  be  had  for  a  very  considerable  time 
been  under  indictment  for  the  same  offense, 
and  appears  to  have  been  unable  to  assign 
any  satisfactory  reason  for  his  statement 
that  he  was  unprepared,  because  of  lack  of 
opportunity,  to  make  a  defense  against  the 
charge  preferred  against  him. 

3.  The  first  and  second  grounds  of  the  de- 
murrer interposed  to  the  second  bill  of  in- 
dictment were  In  their  nature  decidedly  loose 
and  general.  Neither  of  them  pointed  out  in 
what  respect  the  accused  regarded  the  in- 
dictment as  Insnfficlent  or  for  what  reason 
or  reasons  he  felt  authorized  to  characterize 
It  as  "vague,  uncertain,  and  indefinite."  It 
impresses  us  as  being  very  much  to  the 
point  Certainly,  it  was  good  in  substance, 
and,  therefore,  sufficient  to  withstand  the 
general  attack  made  upon  it  It  Is  tru6  that 
in  the  brief  of  counsel  for  the  plaintiff  in 
error  quite  a  number  of  specific  criticisms 
upon  the  indictment  are  made  and  insisted 
upon;  but  whether  or  not  the  objections 
thus  urged  against  it  are  well  founded  we 
do  not  attempt  to  decide,  for  the  reason  that 
they  were  not  set  up  in  the  demurrer  upon 
which  be  relied  In  the  court  below." 

4.  The  ground  of  the  demurrer  which  pre- 
sents the  point  that  the  indictment  does  not 
conform  to  the  statute.  In  that  it  falls  to 
allege  that  the  acts  committed  by  the  ac- 
cused were  "contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity 
thereof,"  is  really  unworthy  of  notice.  As 
will  have  been  observed,  the  Indictment  does 
conclude  with  these  very  words;  but  It  was, 
in  effect  insisted  on  the  argument  here  that 
the  intention  of  the  pleader  was  to  assert 
that  the  Indictment  itself  was  "preferred  and 
returned  contrary  to  the  laws  of  said  state," 
etc.  We  content  ourselves  with  remarking, 
without  further  discussion,  that  we  are  not 
prepared  to  sustain  this  contention. 

5.  The  special  plea  In  abatement  was  prop- 
erly stricken.  It  on  its  face  disclosed  that 
a  nolle  prosequi  had  been  entered  upon  Oie 
first  indictment  before  the  second  was  re- 
turned; and  it  was  therefore  palpably  not 
true,  as  in  this  plea  asserted,  that,  "at  the  - 
time  said  bill  of  Indictment  was  found  and 
returned,  there  was  pending  another  bill  of 
indictment,  for  the  same  offense,  against  Hie 
defendant" 

Writ  of  error  in  the  one  case  dismissed; 
judgment  affirmed  in  the  other.  All  the  jus- 
tices concurring,  except  LBWIB.  J^  ahsenl: 
an  account  of  sickness. 
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CANNON  et  aL  T.  MERRY  tt  aL 

(Sopreme  Oonrt  of  Georgia.    Ang.  9,  1902.) 

PUBUO  mnSANCB-TNJUNCnON— BUND 
TIOBR. 

1.  Except  In  a  case  falling  under  the  pro- 
Tialons  of  the  act  of  December  19,  1899,  provid* 
ing  for  abating  or  enjoining  "any  place  com- 
monly known  aa  a  'blind  tiger,' "  equity  will 
not  enjoin  the  maintenance  of  a  public  oui- 
sance  in  a  given  mnnicipality  at  the  instance 
«f  one  who  suflers  no  iajory  or  InconTenlence 
therefrom  save  such  as  is  common  to  all  resi- 
dents thereof;  and  the  more  especially  is  thia 
true  It  the  acts  alleged  to  constitute  snch  nni- 
aance  be  Indictable. 

2.  A  dispensary  where  intoxicating  liquors  are 
openly  and  publicly  sold  in  a  town,  in  good 
faith,  under  color  of  lawful  authority,  though 
in  fact  operated  in  violation  of  law,  is  not 
"what  is  commonly  known  as  a  'blind  tiger,'  " 
subject  to  be  abated  or  enjoined  under  the 
Iirovlsiona  of  the  act  of  December  19,  1899. 

(Syllabus  by  the  Conrt.) 

3.  A  dispenaary  for  the  sale  of  intoxicating 
liquors,  established  and  operated  nnder  an  ordi- 
nance of  a  municipal  corporation  which  is  void 
for  want  of  authority  in  the  municipal  authori- 
ties to  pass  such  an  ordinance,  is,  within  the 
meaning  of  the  act  of  December  19,  1899  (Acts 
1899,  p.  73;  Van  Bpps'  Code  Snpp.  |  6654  et 
seq.),  a  "blind  tiger, '^  and  a  public  nuisance; 
and  its  operation  should  be  enjoined  under  the 

S revisions  of  that  act     Per  Little  and  Cobb, 
J.,  dissenting. 

Error  from  gaperior  court,  Mitchell  coun- 
ty; W.  N.  Spence,  Jndge. 

Action  by  H.  C.  Cannon  and  others  against 
H.  H.  Merry  and  others.  Judgment  for  de- 
fendants, and  plaintUts  bring  error.  AfBrm- 
ed. 

J.  D.  McKenzle  and  W.  A.  Covington,  for 
plaintiffs  In  error.  Sam.  S.  Bennet  and  J. 
H.  Scaife,  for  defendants  In  error. 


FISH,  3.  H.  C.  Cannon,  M.  O.  Kinney,  A. 
Palmer,  D.  P.  Pickeron,  and  W.  H.  Taylor 
filed  their  equitable  petition  against  H.  H. 
Merry,  J.  J.  Mlze,  J.  L.  Hand,  W.  S.  Hill,  O. 
M.  Baggs,  and  J.  E.  Nelson.  The  petition 
alleged,  in  substance,  that  the  plalntlfFs  were 
residents  of  the  town  of  Pelham,  and  tax- 
payers therein;  that  tbe  defendants  were 
residents  of  tbe  town,  and  that  Merry  was 
mayor,  and  the  other  defendants,  except  Nel- 
son, were  coundlmen;  that  the  mayor  and 
conncllmen,  in  February,  1902,  passed  an  or- 
dinance seeking  to  establish  a  dispensary  In 
tbe  town,  and  in  pursuance  of  the  ordinance 
dected  the  defendants  Baggs.  Mlze,  and  Nd- 
son  dispensary  commissioners;  that,  under 
the  supervision  of  snch  commisslonois,  a  dis- 
pensary was  being  operated  in  the  town  by 
snch  dispensary  officers,  where  spirituous 
and  Intoxicating  liquors  were  dally  sold;  that 
tbe  mayor  and  council  had  no  authority  un- 
der tbe  charter  of  tbe  town,  nor  under  the 
lam  of  the  state,  to  pass  an  ordinance  es- 
tabilsblng  a  dispensary  for  tbe  purpose  at 
bfqnnf  and  sdllng  spirituous  and  intozlcat- 
tog  Uqnon  la  tbe  town;  and  that  the  ordi- 


nance passed  for  smdi  iNirpoM  ww  unlawful 

and  void;  that  tbe  cbartw,  which  auth<Hi2ed 
tbe  mayor  and  council  to  regulate  tbe  sale 
of  spirituous  and  intoxicating  liquors,  re- 
quired tbe  written  consent  of  a  two-tblrds 
majority  of  all  tbe  freeholders  within  a  radi- 
us of  three  miles  of  tbe  S.  F.  &  W.  Rafl- 
way  depot  in  tbe  town  of  Pelbam  before 
tbe  municipal  authorities  could  Issue  a  li- 
cense to  any  person  to  conduct  tbe  sale  of 
snch  liquors  therein;  that  neither  tbe  com- 
missioners, nor  any  other  officer  of  the  dis- 
pensary, bad  ever  complied  with  tbe  charter 
provisions  requiring  the  written  consent  of 
such  freeholders;  and  that  the  sales  of  the 
liquors,  which  were  being  made  by  the  offi- 
cers of  the  dispensary,  were  without  lawful 
right  or  authority,  and  such  traffic  was  a 
public  nuisance,  hurtful  to  tbe  peace,  quiet, 
health,  and  morals  of  the  community  In 
which  the  sales  were  being  made.  The  pray- 
er of  the  petition  was  that  the  defendants, 
their  agents  and  employes,  be  enjoined  "from 
further  operating  said  dispensary  in  buying 
and  selling  spirituous  and  Intoxicating  liq- 
uors in  said  town  of  Pelham."  Tbe  defend- 
ants, in  their  answer,  denied  that  tbe  mayor 
and  council  had  no  authority  to  pass  tbe  or- 
dinance referred  to  in  the  petition,  and  to  es- 
tablish a  dispensary  in  tbe  town,  and  also 
denied  that  tbe  liquors  were  being  unlaw- 
fully sold,  and  that  the  sale  of  them  was  a 
public  nuisance,  as. charged  in  tbe  petition. 
The  other  allegations  of  the  petition  were 
admitted.  Tbe  court  refused  to  grant  an  in- 
junction upon  the  interlocutory  hearing,  and 
the  plaintiffs  excepted. 

It  will  be  seen  that  the  application  for  In- 
junction in  this  case  is  based  upon  tbe  the- 
ory that  the  operation  of  a  dispensary  where- 
in spirituous  and  Intoxicating  liquors  are 
sold,  in  the  town  of  Pelham,  is  a  public  nui- 
sance, which  the  petitioners,  as  residents  of 
such  town,  have  the  right  to  enjoin.  Grant- 
ing that  the  mayor  and  council  of  the  town 
of  Pelham  bad  no  authority,  nnder  its  char- 
ter or  under  any  law,  to  establish  a  dispen- 
sary for  the  sale  of  spirituous  and  intoxicat- 
ing liquors  In  snch  town,  or  to  authorize  any 
one  else  to  operate  such  a  disipensary  in  the 
town,  and  that  the  operation  of  tbe  same 
was  a  public  nuisance,  the  plaintiffs.  In  our 
opinion,  were  not  oitltled  to  an  injunction 
restraining  tbe  operation  of  such  a  dispen- 
sary as  a  public  nuisance,  unless  It  was 
what  Is  commonly  known  as  a  "blind  tiger," 
and,  therefore,  subject  to  be  abated  or  en- 
Joined  under  tbe  provisions  of  the  act  of 
December  19,  1899  (Acts  1899,  p^  73;  Van 
Epps'  Code  Supp.  i  8654).  If  the  operation 
of  this  dispensary  It,  as  alleged,  a  public 
nuisance,  it  Is  manifest  from  the  petition 
that  it  Is  one  from  which  the  plaintiffs  suf- 
fer no  injury  or  Inconvenience  save  such  as 
la  common  to  all  other  residents  of  the  town. 
Therefore,  unless  It  is  what  Is  commonly 
known  as  "a  blind  pgac,"  the  right  t»  abate 
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or  enjolo  which  Ig,  by  the  aboTe-mentloiied 
act,  given  to  any  citizen  of  the  cotmty  where- 
in It  may  be  located,  it  la  a  nnlsance  wliich 
cannot  be  enjoined  on  bebalf  of  the  plaintifla 
nnder  the  case  made  by  their  petition. 
"Generally,  a  public  nuisance  gives  no  right 
of  action  to  any  indivldnal,  but  must  be 
abated  by  process  Instituted  in  the  name  of 
the  state."  Civ.  Code,  $  8868.  '-One  seek- 
ing to  enjoin  a  public  nuisance  must  show 
some  special  injury  peculiar  to  himself,  and 
independent  of  the  general  Injury  to  the  pub- 
Ue."  1  High.  Inj.  {  762;  2  High,  Inj.  {{  1301, 
1321.  "And,  to  sustain  an  action  by  a  pri- 
vate individual  against  a  public  officer,  it 
must  not  only  appear  that  the  duty  violated 
was  one  owing  to  Individuals,  but  the  indl- 
vldaal  suing  must  show  some  reason  why  he 
singles  himself  out  as  the  party  injured.  In 
other  words,  he  must  show  that  he,  as  dis- 
tinguished from  individuals  in  general,  has 
suffered  some  special  and  peculiar  injury 
from  the  wrongful  act  of  which  he  com- 
plains." Mechem,  Pub.  OfT.  i  000.  See,  also, 
Throop,  Pub.  Off.  SI  649,  816.  If,  in  the 
operation  of  the  dispensary,  the  defendants 
should  render  themselves  liable  to  indict- 
ment for  the  illegal  sale  of  spiritnous  and 
intoxicating  liquors,  it  is  clear  that  a  court 
of  equity  will  not  enjoin  them  from  the 
commission  of  the  crime  when  it  does  not 
appear  that  any  property  rights  of  the  plain- 
tiffs •  will  be  affected  thereby.  Paulk  y. 
Mayor,  etc.,  104  Ga.  24,  30  S.  B.  417,  41  h. 
R.  A.  772,  69  Am.  St.  Rep.  128;  O'Brien  t. 
Harris.  105  6a.  732,  81  S.  E.  746. 

2.  Oounsel  for  plaintiffs  in  error  contend 
that,  if  the  defendants  were  operating  the 
dispensary  in  violation  of  law.  It  was  a 
blind  tiger,  or  nuisance,  and  should  be  abat- 
ed or  enjoined,  as  such,  under  the  provisions 
of  the  above  mentioned  act  of  1809.  The 
title  to  that  act  is:  "An  act  to  declare  as  a 
nnlsance  any  place  where  spirituous,  malt  or 
intoxicating  liquors  are  sold  in  violation  of 
law,  to  provide  for  abating  or  enjoining  such 
nuisance,  and  for  other  purposes."  Acts 
1899,  p.  73.  The  act,  however,  is  not  as 
broad  as  its  title.  It  declares:  "That  from 
and  after  the  passage  of  this  act,  any  place 
commonly  known  as  a  'blind  tiger,'  where 
spiritaons,  malt  or  intoxicating  liquors  are 
sold.  In  violation  of  law,  sliall  be  deemed  a 
nuisance,  and  the  sale  may  be  al>ated  or  en- 
joined as  such,  as  now  provided  by  law,  on 
tlie  application  of  any  citizen  or  dtiz^is  of 
the  county  where  the  same  may  be  located." 
See  section  1  of  the  act  Whatever  a  "blind 
tiger,"  as  commonly  known,  may  be,  we  are 
quite  sure  that  the  dispensary  In  question, 
which  was  being  openly  and  publicly  oper- 
ated in  the  town  of  Pelham,  in  pursuance  of 
an  ordinance  of  the  town,  which  those  en- 
gaged ln,(verating  the  dispensary  evidently 
thought  to  be  valid,  was  not  such  a  place  as 
18  commonly  known  as  a  "blind  tiger,"  even 
though  spiritnous,  malt,  and  Intoxicating 
UqwK*  wera  tboce  being  sold  ht  violation  of 


law.  The  Standard  Dictionary  defines  a 
"blind  tiger"  to  be  "a  place  where  intoxi- 
cants are  sold  on  the  sly."  "Sly"  means, 
"artfully  dextrous  in  doing  things  secretly; 
cunning  in  evading  notice  or  detection;" 
"done  with  or  marked  by  artful  secrecy." 
Id.  We  are  clearly  of  opinion  that  a  place 
where  intoxicating  liquors  are  openly  and 
pubUcIy  sold,  in  good  faith,- nnder  color  of 
lawful  authority,  la  not  wtiat  is  "commonly 
known"  as  a  "blind  tiger,"  although  the  sales 
of  such  liquors  therein  may,  in  fact,  be  In 
violation  of  law. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  L£!WIS,  J.,  absent  on  account 
of  sickness,  and  UTTI/El  and  OOBB,  J3^  dis- 
senting. 

COBB,  3.  (dissenting).  What  Is  known  as 
the  "Blind  Tiger  Law"  Is  an  act  passed  In 
1890  (Acts  1890,  p.  78),  and  in  the  following 
words: 

"An  act  to  declare  as  a  nuisance  any 
place  where  spirituous,  malt  or  Intoxicating 
liquors  are  sold  in  violation  of  law,  to  pro- 
vide for  abating  or  enjoining  such  nuisance, 
and  for  other  purposes. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  Georgia,  that  from  and  after  the 
passage  of  this  act.  any  place  commonly 
known  as  a  'blind '  tiger,'  where  spirituous, 
malt  or  intoxicating  liquors  are  sold,  in  vio- 
lation of  law,  shall  be  deemed'  a  nuisance, 
and  the  same  may  be  abated  or  enjoined  as 
such,  as  now  provided  by  law,  on  the  applica- 
tion of  any  citizen  or  citizens  of  the  county 
where  the  same  may  tie  located. 

"Sec.  2.  Be  it  further  enacted,  that  if  the 
party  or  parties  carrying  on  said  "nuisance^ 
shall  be  unknown  or  concealed,  it  sliall  be 
sufficient  service  in  the  abatement  or  injunc- 
tion proceedings  under  this  act  to  leave  the 
writ  or  other  papers  to  be  served,  at  the  place 
where  such  liquor  or  liquors  may  be  sold, 
and  the  case  or  cases  may  proceed  against 
'parties  tmknown,'  as  defendants. 

"Sec.  3.  Be  it  further  enacted,  that  the 
court  shall  have  authority  under  this  act  to 
order  the  officers  to  break  open  such  "blind 
tiger"  and  arrest  the  inmates  thereof,  and 
seize  their  stock  In  trade,  and  bring  them  be- 
fore him  to  be  dealt  with  as  the  law  directs." 

Section  4  repeals  conflicting  laws. 

When  this  act  Is  construed  as  a  whole, 
and  in  the  light  of  Its  tltle^  tt  is  manifest 
that  the  legislative  purpose  was  to  declare 
places  where  intoxicating  liquors  are  sold  in 
violation  of  law  to  be  a  public  nuisance,  and 
vest  in  the  courts  the  power  to  deal  with 
them  as  such;  a  court  of  law  to  have  aa- 
thority  to  abate  them  by  the  proceedings 
nsual  ia  abatement  of  such  nuisances,  and  a 
court  of  equity  to  abate  them  by  tiie  writ  of 
injunction.  What  is  commonly  known  as  a 
"blind  tiger,"  within  the  meaning  of  this 
law,  is  a  place  where  Intnxicatlnc  Uqnon 
are  sold  without  authority  of  law.  It  Is  Im- 
material whether  the  sale  is  open  or  secret. 
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If  tbe  person  aeUliig  had  no  authority  to  aell 
from  any  one  empowa«d,  imder  the  law  of 
this  state,  to  give  such  autb<»ity.  In  such  a 
case,  the  place  where  the  liquor  Is  sold  Is  a 
blind  tiger  within  the  meaning  of  that  term 
as  it  is  generally  understood.  Tbis  may  not 
be  the  meaning  giveh  that  term  by  the  lex- 
icographers, but  It  IB  the  ordinary  popular 
meaning  of  the  term..  It  is  evident  from  the 
title  of  the  act  that  the  general  assembly 
used  the  term  In  that  sense.  The  mere  fact 
that  the  act  authorizes  proceedings  against 
a  blind  tiger  where  the  person  operating  It 
waa  concealed  or  unknown  should  not  be 
made  to  limit  the  scope  of  the  act  so  as  to 
Include  only  blind  tigers  of  this  description. 
The  legislation  is  directed  against  all  blind 
tigers,— all  persons  who  sell  liquors  in  vio- 
lation of  law,— whether  the  sales  be  conduct-^ 
ed  covertly  or  on  the  sly,  or  be  made  In  an 
open  manner,  showing  an  utter  disregard  of 
law.  I  have  found  only  one  case  where  the 
term  "blind  tigei"  has  been  judicially  defin- 
ed. In  Schulze  v.  Jalonlck,  18  Tez.  Civ. 
App.  299,  44  S.  W.  581,  Mr.  Chief  Justice 
Fisher  says:  "A  'blhid  tiger'  we  find  to  he 
a  place  where  such  Intoxicating  drinks  as  are 
prohibited  by  the  local  option  law  are  dis- 
posed of  or  sold  in  violation  of  that  law." 
That  was  an  action  for  libel,  where  the 
plaintiff  alleged  that  the  defendant  had  char- 
ged him  with  running  a  blind  tiger.  The 
defendants  in  the  present  case  were  not  oih 
eratlng  a  dispensary;  they  were  maintaining 
a  public  nuisance;  and  they  should  have 
been  restrained  from  a  further  maintenance 
of  It  It  is  not  necessary  to  repress  any 
opinion  In  this  case  on  the  question  as  to 
whether  one  who  holds  a  license  to  sell  liq- 
uor from  an  authority  empowered  to  grant 
such  license,  but  which  was  irregularly  grant- 
ed, la  liable  to  be  proceeded  against  tmder 
the  "Blhid  Tiger  Law."  It  may  be  that  un- 
der such  circumstances  there  would  be  suclt 
color  of  authority  that  the  holder  of  such 
irregrular '  license  would  be  relieved  from  the 
penalties  of  the  law  until  the  license  la  re- 
voked. However,  upon  that  subject  I  now 
express  no  opinion.  In  the  present  case  there 
was  no  authority,  or  color  of  authwity.  See 
Mayor,  etc.,  v.  Putnam,  103  Ga.  Ill,  29  S.  B. 
602;  City  of  Bamesville  v.  Murphey,  118  Oa. 
780,  39  S.  E.  413.  The  whole  proceeding  waa 
in  direct  violation  of,  and  in  utter  disre- 
gard of,  all  law,  and  those  In  charge  of  the 
so-called  dispensary  should  have  been  dealt 
with  in  the  manner  that  the  law  declares 
the  lawless  should  be  treated.  The  act  was 
remedial  in  its  nature,  and  was  Intended  to 
provide  instruments  for  the  suppression  of  • 
great  evil,  and  its  intended  beneficent  effects 
should  not  be  destroyed  or  even  lessened  by 
giving  the  words  a  too  narrow  and  contract- 
ed meaning.  The  injunction  prayed  for 
should  have  been  granted. 

I  am  authorized  by  Mr.  Justice  LIXTL>B  to 
say  that  be  concuia  la  the  Tlews  above  pre- 
B«ited. 


(US  Qa.  946) 
HAI/L    ft    BBOWN    WOODWOBKIMO 
MAOH.   GO.   T.   BABNBS.   Sheriff, 
at  aL 

(Supreme  Oonrt  of  Georgia.    July  19,   1902.) 

THOVER    AGAINST    CORPORATION— BAII^-AR- 

RBST  OF  OFnCERS— DEFAULT  OF 

SHBRIFF— UABILITIBB. 

1.  Bven  if  ball  can  be  required  in  an  action 
of  trover  in  which  the  defendant  la  a  corpora- 
tion, there  is  no  provision  of  law  under  which 
the  sheriff  is  anthorized  in  such  a  proceeding 
to  commit  to  jail  the  officers  of  the  defendant 
corporation,  when  such  oflScers  are  not  parties 
to  the  action. 

2.  In  sach  a  case  the  sheriff  cannot  be  held 
liable  by  the  plaintiff  for  a  failnre  to  arrest 
the  officers,  or  for  a  failure  to  take  a  bond  or 
recognizance  from  the  defendant  for  the  prop- 
erty, when  the  defendant  declined  to  give 
one. 

3.  Where^  in  such  a  proceeding,  the  sheriff 
seizes  all  of  the  property  which  can  be  found, 
he  is  not  liable  to  the  plaintiff  for  his  failure 
to  seize  the  remainder, 

4.  Where  salt  is  brought  on  a  sheriff's  bond 
for  damages  alleged  to  have  been  sustained 
by  the  failure  of  the  sheriff  to  properly  per- 
form his  duties,  the  plaintiff  cannot  recover  on 
accouut  of  breaches  of  duty  not  alleged,  bat  is 
restricted  to  snch  breaches  as  are  set  oat  and 
relied  upon  in  the  declaration. 

(Syllabus  by  the  Court.) 

Ekror  from  dty  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Hall  &  Brown  Woodworking 
Machine  Company  against  J.  J.  Barnes  and 
others.  Judgment  for  defendants,  and  plaits 
tiff  brings  error.    Affirmed. 

Walter  R.  Brown  and  Tbos.  L.  Bishop^  for 
plaintiff  In  error.  King  &  Spalding,  fw  de- 
fendants in  axor. 


SIMMONS,  C.  J.  The  HaU  &  Brown  Wood- 
working Machine  Comiwny  brought  an  action 
against  the  Wilson  Coal  &  Lumber  Company 
to  recover  cotain  personal  property.  The 
plaintiff  also  sued  out  a  bail  process  against 
the  defendant  In  the  affidavit  to  obtain  bail 
plaintiff  described  certain  machinery,  which 
It  claimed  was  in  the  hands  of  the  defend- 
ant The  process  was  placed  in  the  hands  of 
the  sheriff,  who  seized  one  of  the  articles 
mentioned  in  the  affidavit  and  stated  in  his 
return  that  none  of  the  other  articles  could 
be  found  In  the  county,  and  that  the  defend- 
ant could  not  be  arrested,  because  it  was  an 
Intangible  and  invisible  legal  person.  The 
plaintiff  recovered  a  money  judgment  against 
the  defendant  Thereafter  the  plaintiff 
brought  its  action  on  the  bond  of  the  sheriff 
against  him  and  his  sureties,  and  alleged  as 
breeches  thereof:  (1)  That  the  sheriff  had 
failed  to  require  and  take  from  the  defend- 
ant in  the  trover  suit  a  recognizance  for  the 
forthcoming  of  the  property  described  in  the 
ball  affidavit;  (2)  that  he  had  failed  to  seize 
the  property,  and  hold  It  until  a  recognizance 
was  given;  and  (8)  that,  when  the  defendant 
oomitany  lefosed  to  glTe  a  recc^nlsance,  the 
sheriff  had  failed  to  arrest  its  president  and 
other  officm,  and  commit  them  to  Jail  until 


Digitized  by 


Google 


Chu) 


SWIPT  T.  BBOTLBa 


871 


the  property  waa  mrrendend  ot  recogniaanoa 
given.  In  their  answer  the  defendanta  al- 
leged that  the  plaintiff  had  declined  to  take 
oat  ball  procesa  against  any  natural  iperson 
whatever,  or  to  designate  any  such  person 
as  having  custody  or  contnri  of  the  prop- 
erty; that  It  was  Impooslble  to  arrest  the 
defendant  corporation;  that  the  sheriff  had 
no  proceaa  against  any  natural  person,  as  ofB- 
eer  of  the  corporation  or  otherwise;  and  that 
there  waa  no  legal  ball  process  placed  In  bis 
handa  by  the  plaintiff.  The  case  coming  on 
for  a  trial,  after  the  Introdnctlon  of  certain 
evidence  by  the  plaintiff,  which  It  la  tinneo- 
essary  now  to  set  ont,  save  that  the  sherlfTs 
return  on  the  ball  procesa  abowed  that  he  had 
seized  one  saw,  and  that  the  other  property 
described  conld  not  be  found,  the  Jndge 
granted  a  nonsnlt.  To  this  the  plaintiff  ex- 
cepted. 

1.  In  the  consideration  of  this  case  we  win 
first  take  up  the  third  alleged  breach  of  the 
aherilTa  bond,  because  by  Its  determination 
the  case  will  be  largely  controlled.  It  la  nn- 
qnestionably  true  that  trover  wlU  lie  against 
a  corporation.  Whether  ball  process  can  le- 
gaUy  issue  against  a  corporation  as  such  we 
need  not  decide  in  this  case,  as  It  did  In  fact 
issue,  and  the  officer  attempted  In  part  Its 
execution,  and  no  objection  was  made  by 
the  defendant  Indepoidently  of  this  ques- 
tion, It  la  certain  that  a  failure  to  find  the 
property  pointed  ont  In  the  process  does  not 
authorise  the  sheriff  to  seize  the  officers  of 
the  corporation  and  commit  them  to  Jail,  un- 
less the  process  la  against  them  individually 
as  well  as  against  the  corporation.  Nichols 
T.  Thomaa,  4  Mass.  282.  Our  Code  provides 
that  In  ball  trover  cases  the  officer.  If  he  fails 
to  find  the  property,  and  recognizance  la 
given,  shall  arrest  the  person  of  the  defend- 
ant, and  confine  him  In  Jail  until  the  prop- 
tfty  Is  produced  or  recognizance  given.  But 
in  this  case  the  defendant  who  was  alleged 
to  have  possession  of  the  property  was  • 
corporation,  and,  while  a  corporation  acts 
through  its  officers  and  agenta,  these  latter 
are  not  the  corporation,  and  cannot  be  arrest- 
ed nnd«  bail  process  against  the  corporation 
alone. 

2.  It  follows  that  the  sheriff  was  not  lia- 
ble on  his  bond  for  not  arresting  the  presi- 
dent or  other  offlceia  of  the  corporation.  Nor 
oould  be  be  held  liable  for  a  failure  to  take 
a  bond  or  recognizance  for  the  forthcoming 
of  the  property,  when  the  defendant  had  de- 
clined to  give  one.  The  giving  of  the  bond  ia 
a  voluntary  act  on  the  part  of  the  defendant 
In  the  bail  procesa.  He  may  give  bond  or 
not,  as  be  choosea,  and  the  sheriff  has  no, 
authority,  to  force  hiiA  to  give  bond.  The 
sherifCs  authority  Is  limited  to  seizing  the 
property  or  arresting  the  defendant  unless 
a  bond  is  given.  When,  In  the  case  now  un- 
der consideration,  the  defendant  corporation 
refused  to  give  bond,  there  was  no  one  whom 
the  sheriff  could  arrest  and  Imprison,  and 
therefore  he  cannot  be  held  liable  for  a  fall- 


nre  to  do  an  act  wtilch  tt  ma  Illegal  for  him 
to  do. 

3.  The  return  of  the  ahwiff  was  not  trav- 
ersed or  contradicted,  and  must  be  taken  as 
true.  It  showed  that  he  seized  one  saw, 
and  that  the  other  articles  mentioned  In  the 
ball  affidavit  conld  not  be  found.  If  he  could 
not  find  the  property,  he  certainly  could  not 
be  held  to  have  cranmitted  a  breach  of  his 
bond  by  his  failure  to  selae  it 

4.  It  was  argued  here  that  tlie  sheriff's 
return  showed  be  had  seised  oae  Eureka 
scroll  saw,  and  that  the  nonsuit  was  erro- 
neous, because  he  was  liable  at  least  to  ac- 
count to  the  plaintiff  Uk  the  value  or  pro- 
ceeds of  that  saw.  After  a  careful  reading 
of  the  declaration,  we  flnd  that  then  was  no 
allegation  of  any  breach  ot  tbe  sheriff's  bond 
In  this  partlcalar.  The  only  breaches  alleg- 
ed are  those  above  set  oat,  and  the  plaintiff 
cannot  recover  on  account  ot  any  other.  In 
a  suit  upon  a  aheriS'a  bond  the  plaintiff  most 
be  restricted  to  the  breachea  set  out,  and  can- 
not recover  on  account  of  breaches^  how- 
ever clearly  shown  by  Um  evidence,  which 
were  not  alleged  and  relied  apon  In  tbe  dec- 
laration. 

Judgment  ^rmed.  All  the  Justices  con- 
curring, except  LEWIS,  J^  absent  on  account 
ot  sickness. 


(lis  Oa.  886) 

SWIFT  V.  BROYLE8. 

(Suprame  Court   of   Georgia.    July   18,   1902.) 
NUIBANCB— ACTION  FOR  DAUAOBS-BVIDENCB. 

1.  Proof  of  a  tortioua  inyasion  of  one's  prop- 
erty rights  cannot,  unless  supplemented  by  ev- 
idence disclosing  tiie  extent  of  tbe  loss  there- 
by inflicted  upon  the  Injured  party,  afford  a 
basis  for  the  recovery  by  him  of  more  than 
nominal  damages. 

2.  The  owner  of  a  dwelling  house  which  he 
himself  occupies  as  a  home  is  entitled  to  just 
compensation  for  the  annoyance  and  discom- 
fort occasioned  by  the  maintenance,  by  anoth- 
er, of  a  nuisance  on  adjacent  premises;  and, 
in  fixing  the  amount  of  damages  to  be  award- 
ed iu  such  a  case,  proof  of  depreciation  in  rental 
value  of  the  dwelling  hoose,  cansed  by  such 
nuisance,  may  be  looked  to  as  furnishing  a 
proper  evidentiary  guide  for  determining  the 
extent  of  the  annoyance  and  discomfort  actually 
suffered. 

(Syilabns  by  the  Court.) 

Error  from  dty  court  of  Atianta;  A.  B. 
Calhoun,  Judge. 

Action  by  Rob»t  A.  Broylee  against  Ons- 
tavus  F.  Swift  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

Hoke  Smith  and  H.  C.  Peoples,  for  plahitiff 
In  error.  Arnold  &  Arnold  and  Nash  R. 
Broyles,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  phiinUff  below, 
Robert  A.  Broyles,  brought  against  Gustavus 
F.  Swift  a  suit  for  damages,  and  recovered 
therein  a  verdict  for  f  1,000. 

The  case  made  by  the  plaintifTa  petition 
was,  in  brief,  as  follows:  'Petitioner  is,  and 
for  three  years  past  lias  been,  the  owner  of 
*    *    *    •  tract  ot  land  oonalsting  of  about 
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Biz  (6)  acres,  and  lying  In  the  county  of'  Ftd- 
ton,  and  on  the  west  side  of  what  Is  known 
aa  the  'Marietta  Road.*  •  •  •  Plaintiff's 
property  has  upon  It  a  large  dwelling  house,  a 
large  barn  and  carriage  house,  a  servant's 
house;  Is  covered  with  grass  and  vegetation; 
has  a  large  garden  upon  It;  and  has  upon  It 
oak,  peach,  apple,  plum,  and  pine  trees  In 
abundance.  •  •  •  About  the  month  of 
January,  In  the  year  1899,  the  defendant  be- 
gan the  oporation  of  certain  chemical  works 
in  the  Immediate  neighborhood  or  plalntifTs 
property,  and  began  the  manufacture  of  fer- 
tilizer and  the  use  of  strong  acids  In  the  man- 
ufacture of  the  same.  •  •  •  The  vari- 
ous acids  and  noxious  gases  and  odors 
which  have  been  emitted  by  the  defend- 
ant from  [these]  works  In  the  operation  of 
said  plant  have  had  the  effect  to  mln  and 
totally  destroy  the  property  of  plaintiff;  have 
ruined  and  destroyed  it  as  a  home  and  resi- 
dence for  plaintiff  and  family;  have  killed  and 
destroyed  all  of  the  vegetation  on  It,"  as  well 
as  "all  of  the  trees  aforesaid;  and  the  con- 
stant presence  of  the  said  noxious  gases  upon 
the  premises  have  totally  destroyed  the  same 
for  residence  purposes."  The  noxious  gases 
and  other  "harmful  and  injurious  substances 
sent  out  Into  the  air  by  defendant  In  the 
operation  of"  said  plant  continuously  pervade 
the  premises  of  the  plaintiff,  "prevent  the 
comfortable  and  safe  occupancy  of  the  bouse 
upon  said  premises;  kill  all  the  vegetation 
thereon;  and  are  a  nuisance  dangerous  to 
property  and  health."  Plaintiff  has,  as  a  re- 
sult of  such  nuisance,  beea  damaged  In  the 
sum  of  12,000,  In  that  the  rental  value  of  his 
property  has  been  depreciated  to  the  extent 
of  126  per  month;  trees  of  the  value  of  fSOO 
have  been  killed;  the  Injury  done  to  other 
trees  amounts  to  a  like  sum;  and 'the  vegeta- 
bles planted  In  bis  garden  have  been  destroy- 
ed, entailing  npon  him  an  annual  loss  of  $300. 
An  answer  was  filed  by  the  defendant.  In 
which  he  denied  the  allegations  of  fact  upon 
which  the  plaintiff  relied  for  a  recovery.  Aft- 
er a  hearing  of  the  case  on  Its  merits,  with 
the  result  already  stated.  Swift  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  he  excepted.  The  case,  aa  here  present- 
ed, is  controlled  by  the  questions  dealt  with 
tn  the  discussion  which  follows. 

1.  If,  In  point  of  fact,  the  defendant  was 
guilty  of  the  wrongs  complained  of,  the  plain- 
tiff, as  owner  of  the  premises  described  In  his 
petition,  was  entitled  to  recover  damages  for 
all  permanent  injuries  done  to  his  freehold 
estate;  and,  as  he  occupied  the  premises  him- 
self, he  also  had  a  right  to  demand  just  com- 
pensation for  such  injuries  as  temporarily  de- 
prived him  of  the  unrestricted  nse  and  full 
enjoyment  of  the  same.  Danielly  v.  Cheeves, 
M  Oa.  264,  21  S.  E.  624;  Holmes  v.  Olty  of 
Atlanta,  118  Oa.  961,  89  S.  E.  468;  City  of 
Nashville  v.  Comar,  88  Tenn.  416,  12  B.  W. 
1027;  CarU  v.  Depot  Co.,  82  Minn.  101,  20  N. 
W.  89;  City  of  Chicago  v.  Huenerbein,  86  111. 
691,  28  Am.  R^  626;  Emery  v.  City  of  I/)w- 


ell,  109  Mass.  197.  There  was  testimony  in 
his  behalf  which  tended  to  show  that  a  num- 
ber of  pine  trees  growing  on  his  place  were 
killed,  and  all  of  his  fruit  and  shade  trees  se- 
riously affected,  by  noxious  gases  which  es- 
caped into  the  air  from  the  defendant's 
works.  Evidence  as  to  the  value  of  these 
pine  trees  was  submitted,  but  no  proof  was 
offered  from  which  any  fair  and  reasonable 
estimate  could  be  made  of  the  amount  of 
damages  sustained  by  reason  of  the  injuries 
done  to  such  of  the  trees  as  had  not  been 
killed.  Total  annihilation  of  all  plant  life  In 
the  plaintiff's  garden  was  also  shown.  The 
extent  of  the  loss  thereby  Incurred  by  him 
was,  however,  left  as  much  In  the  air  ^s  the 
destroying  agencies  which  he  claims  played 
havoc  with  his  vegetables  could  possibly  have 
been.  It  necessarily  follows  that  the  trial 
judge  should,  as  he  was  in  writing  requested 
to  do  by  defendant's  counsel,  have  instructed 
the  jury  that  they  were  not,  save  only  as  to 
the  trees  actually  destroyed,  authorized  to  find 
for  the  plaintiff  more  than  nominal  damages 
for  any  of  the  above-mentioned  injuries  suf- 
fered by  him. 

2.  Undoubtedly,  It  was  his  right  to  receive 
additional  compensation  for  any  annoyance 
or  discomfort  occasioned  by  the  air  in  and 
about  hfs  dwelling  house  being  permeated 
with  noisome  gases  and  offensive  odors  dis- 
charged from  the  defendant's  terttlizei  plant 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  817,  27  L.  Ed.  789;  RaU- 
road  Go.  v.  Orablll,  60  111.  241;  Oraessle  v. 
Carpenter,  70  Iowa,  166,  80  N.  W.  392;  Wes- 
son V.  Iron  Co.,  13  Allen,  96,  90  Am.  Dec.  181; 
Emery  v.  City  of  Lowell,  109  Mass.  197; 
Pierce  v.  Wagner,  29  Minn.  355,  13  N.  W. 
170;  1  Wood,  Nuls.  (3d  Ed.)  |  611;  2  Wood, 
Nnls.  (3d  Ed.)  ||  561-663.  Where  there  Is 
such  a  wrong;ful  interference  with  "the  com- 
fortable enjoyment  of  property  by  a  person 
in  possession,  no  precise  rule  for  ascertain- 
ing the  damage  can  be  given,  as,  in  the  vety 
nature  of  things,  the  subject-matter  affected 
Is  not  susceptible  of  exact  measurement; 
therefore  the  jury  are  left  to  say  what  1& 
thehr  Judgment  the  plaintiff  ought  to  have 
In  money,  and  what  the  defendant  ought  to 
pay.  In  view  of  the  discomfort  or  annoyance 
to  which  the  plaintiff  and  his  family  have 
been  subjected  by  the  nuisance."  See  sec- 
tion 806  of  the  volume  last  cited.  It  is  not, 
of  course,  the  policy  of  the  law  that  the  jury 
shall  be  permitted  to  act  arbitrarily  hi  the- 
matter.  On  the  contrary,  they  are  expected 
to  observe  the  cardinal  rule  that  only  ac- 
tual damages  can  lawfully  be  recovered  by 
the  injured  party.  To  the  end  that  they  may 
t>e  enabled  to  arrive  at  a  just  and  reason- 
able conclusion  as  to  the  ajnoont  of  com- 
pensation to  be  awarded  him,  the  courts  have 
with  marked  unanimity  held  that  the  jury 
may  cmsider  proof  of,  and  adopt  as  tb» 
measure  of,  his  damages,  the  depreciation 
In  rental  value  of  his  property,  caused  by  the 
discomforts  to  which  Ite  use  has  been  aub- 
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Jected.  City  of  South  Bend  t.  Paxon,  67  Ind. 
228;  Francis  t.  Schoellkopf,  53  N.  Y.  162; 
Wiel  ▼.  Stewart,  19  Hun,  272;  Beir  t.  Ck>oke, 
37  Hun,  38;  Mlcbel  t.  Board,  39  Hun,  47; 
Plnney  v.  Berry,  61  Mo.  360;  Loughran  t. 
City  of  Des  Moines,  72  Iowa,  382,  34  N.  W. 
172;  Sliirely  v.  Railway  Oo.,  74  Iowa,  169, 
37  N.  W.  133»  7  Am.  St  Rep.  471.  One  who 
himself  occupies  premises  of  which  he  is  the 
owner  cannot.  It  Is  true,  logically  be  said  to 
have  Buffered  any  actual  loss  of  rent  by  rea- 
son of  a  tortious  interference  with  the  at- 
Joyment  of  his  home.  The  decisions  Just 
cited  are  not,  however,  based  upon  any  such 
erroneous  theory,  but  rest  upon  the  pertecUj 
rational  doctrine  that  the  owner  of  proper^ 
of  a  given  rental  value  Is  entitled,  if  he  elects 
to  be  at  once  his  own  landlord  and  tenant,  to 
get  an  aipount  of  enjoyment  out  of  it  equal 
to  the  sum  he  would  be  obliged  to  pay  as 
rent  for  premises,  of  a  like  rental  value,  be- 
longing to  another.  See,  in  this  connection, 
the  remarks  of  Smith,  P.  J.,  In  Michel's  Case, 
supra.  We  have  been  able  to  find  but  one 
case,  that  of  Potter  t.  Froment,  47  Oai  165, 
in  which  this  doctrine  has  been  repudiated. 
It  is  further  to  be  observed  that  the  recov- 
ery by  the  injured  party  is  not  to  be  limited 
to  the  depreciation  in  rental  value  of  his 
premises  if  be  shows  that  he  has  been  put 
to  expense  on  account  of  sickness  In  his  fam- 
ily caused  by  the  nuisance  complained  of. 
Loughran  v.  Des  Moines,  72  Iowa,  382,  84 
N.  W.  172;  Brown  t.  Railroad  Co.,  80  Mo. 
457;  Jarvis  t.  Railway  Co.,  26  Mo.  App.  253. 
While,  as  was  held  In  the  case  of  Kemper 
V.  City  of  Louisville,  14  Bush,  87,  "no  recov- 
ery can  be  had  for  physicians'  bills  paid,  or 
loss  of  time  on  the  part  of  the  occupants  on 
account  of  sickness"  thus  produced,  "still 
these  facts  may  be  proved  with  a  view  of 
showing  the  extent  to  which"  the  plaintiff 
has  been  damaged  by  being  wrongfully  de- 
prived of  the  natural  comforts  of  his  home; 
that  is  to  say,  proof  of  such  facts,  or  of  de- 
predation In  rental  value,  can  merely  serve 
as  an  evidentiary  guide  in  determining  what 
amount  of  money  will  compensate  him  for 
the  grievous  wrong  which  the  law  seeks  to 
redress,  viz.,  the  tortious  Invasion  upon  his 
legal  right  of  unmolested  enjoyment  of  his 
property,— an  Injury  which  may  or  may  not 
be  attended  with  the  incidents  Just  men- 
tioned. As  was  clearly  pointed  out  In  the 
opinion  delivered  by  Beck,  X,  In  Randolf  r. 
Town  of  Bloomfleld,  77  Iowa,  62,  41  N.  W. 
!)63,  14  Am.  St  Rep.  268:  "WhUe  rental 
value  may  be  the  subject  of  inquiry  in  some 
cases  in  order  to  determine  the  damages,  it 
Is  plain  that  when  the  enjoyment  of  a  home- 
stead [la]  destroyed  or  diminished,  the  true 
rule  for  the  measure  of  damages  requires  the 
owner  to  be  compensated  therefor."  The 
rental  raloe  of  his  premises  may  not  be  ap- 
preciably affected,  or  their  value  for  rent 
may  be  actually  enhanced  by  a  demand  for 
bouses  by  the  employes  of  the  proprietors  ot 
the  manufacturing  oiterprlse  which  produces 


the  nuisance;  yet  this  can  constitute  no 
valid  reply  to  the  Inconteatable  fact  that  bis 
enjoyment  of  the  comforts  of  his  home  has 
been  wrongfully  Interfered  with,  to  hla  legal 
Injury.  Francis  v.  SchoeUkopf,  53  N.  Y.  152. 
That  the  wrongdoer  should  not  be  permitted 
to  "take  credit  for  such  increase,  by  way  of 
indirect  set-off  against  the  direct  loss  or  in- 
Jury  which  he  has  occasioned,"  was  recog- 
nized by  this  court  in  Davis  t.  Hallway  Co., 
87  Ga.  612,  13  S.  E.  667. 

It  seems  that  In  the  case  now  before  us 
the  trial  Judge  confounded,  with  the  root  of 
the  evil  calling  for  redress,  a  mere  deriva- 
tive result  indicating  the  extent  of  the  plain- 
tier's  loss.  After  bistmctlng  the  Jury  to  the 
effect  that  be  was  entitled  to  recover  such 
damages  as  he  may  have  sustained  by  rea- 
son of  any  depreciation  In  the  rental  value 
of  his  premises  caused  by  the  alleged  nui- 
sance, his  honor  added:  "Another  item  of 
damage  Is  the  destruction  of  the  home  and 
its  comfortable  enjoyments.  Plalntlfl  says 
that  by  reason  of  the  fumes  and  gases,  the 
comforts  of  his  home  have  been  entirely  de- 
stroyed; that  he  and  his  family  have  suf- 
fered physical  discomforts  and  pain.  If  you 
believe  these  allegations  are  true,  under  the 
law  you  could  give  such  damage  as  would 
fairly  and  reasonably  compensate  him."  Ex- 
ception is  taken  to  these  instructions  on  the 
ground  that  the  court  thereby  "permitted  the 
Jury  to  find  both  for  the  diminution  of  rental 
value  of  the  premises  during  a  time  when 
they  were  occupied  by  plaintiff  himself,  and 
for  the  destruction  of  the  home  and  Its  com- 
fortable enjoyments,  and  for  the  physical 
discomforts  and  pain  of  plaintiff  and  his 
family  during  the  same  period;  thus,  in  ef- 
fect visiting  double  damages  on  defendsjit 
or  at  least  greater  damages  than  the  law 
would  authorize."  This  criticism  on  the 
charge  of  the  court  Is,  we  think,  not  only 
Just  but  temperate.  Indeed,  the  amount  at 
the  verdict  returned  against  the  defendant, 
which  In  his  motion  for  a  new  trial  he  char- 
acterizes as  excessive,  may.  In  view  of  the 
Instructions  given  to  the  Jury  upon  this 
branch  of  the  case,  be  readily  accounted  for. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  aicknese. 


(US  Qa.  866) 
MARTIN  T.  WHITB. 
(Supreme  Court  of  Georgia.    July   18,  1902.) 

VOLUNTARY    CONVBTANCB— CONSIDBRATION. 

1.  A  coDTeyance  which  expressea  as  a  con- 
sideration a  sum  of  money,  or  any  other  thing 
which  the  law  deems  valuable,  no  matter  how 
small  the  sum  or  the  value  may  b«,  cannot 
be  said  as  a  matter  of  law  to  be  a  voluntary 
conveyance. 

2.  A  conveyance  which  expresses,  as  a  con- 
sideration, love  and  affection  and  a  small  sum 
of  money.  Is  not  upon  its  face  voluntary. 

^  2.  See  DMdi.  roL  It,  Cent  Die.  H  »,  **•  *: 
rraudulent  CoDVajanota,  voL  M,  Cant,  Die.  ||  t^ 
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3.  The  consideration  of  a  deed  may  be  al- 
ways inqnired  into  when  the  principles  of  jus- 
tice require  it. 

4.  Whether  a  deed  which  expresses  as  a  con- 
sideration tove  and  affection  and  a  small  sum  of 
money  is  a  voluntary  conveyance  depends  upon 
the  intention  of  the  parties,  and  this  inten- 
tion is  to  be  ascertained  by  an  inquiry  into  all 
the  facts  and  circumstances,  at  the  time  of 
its  execution,  which  will  throw  light  npon  the 
question  as  to  whether  the  deed  was  ezecnted 
as  the  consummation  of  a  sale  ta  as  the  evi- 
dence of  a  gift 

(Syllabus  by  the  Oooit.) 

Error  from  superior  coort,  Fnlton  county; 
J.  H.  Lnmpkin,  Jndge. 

Action  by  Isbam  White  against  Bi.  0.  Mar- 
tin. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

C  T.  Ladson,  for  plaintiff  in  error.  Oreen 
&  McE3nn^,  for  defendant  In  error. 

GOBB,  J.  This  was  an  action  of  complaint 
for  land.  Tbe  plaintiff  derived  title  throngb 
a  deed  from  his  father,  dated  June  10,  1875, 
and  duly,  recorded.  This  deed  recited  that 
the  grantor  conveyed  the  land  described,  "for 
and  in  consideration  of  the  stun  of  five  dol- 
lars, and  love  and  affection  be  bears  for  bis 
said  wife  and  children."  Hie  defendant's 
title  was  derived  through  a  deed  from  the 
plaintiff's  father  to  Nancy  B.  Moore,  dated 
February  7,  1883,  recorded  June  22,  1883, 
which  recited  a  consideration  of  |700,  and  a 
deed  from  Nancy  E.  Moore  to  the  defendant, 
dated  June  8,  1886,  recorded  August  3,  1888, 
which  recited  a  consideration  of  ^00.  Tbe 
defendant  offered  Nancy  B.  Moore  as  a  wit- 
ness to  prove  that  she  bought  the  land  in  con- 
troversy from  tbe  plaintiff's  father  on  tbe 
date  mentioned  In  tbe  deed  above  referred 
to,  paying  bim  therefor  tbe  sum  of  1700;  that 
she  had  no  knowledge  whatever  of  tbe  exist- 
ence of  tbe  deed  mider  which  tbe  plaintiff 
claimed;  and  that  she  had  sold  tbe  land  In 
controversy  to  tbe  defendant  This  evidence 
was  objected  to  as  Irrelevant,  and  the  court 
excluded  tbe  same.  The  defendant  offned 
an  amendment  to  his  answer,  alleging  that, 
at  the  date  of  tbe  deed  under  which  tbe 
plaintiff  claimed,  tbe  property  conveyed  there- 
by was  worth  tbe  sum  of  |900.  Upon  objec- 
tlfm  by  tbe  plaintiff,  tbe  court  refused  to  al- 
low tbe  amendment.  Tbe  defendant  offered 
to  prove,  by  a  witness  who  was  familiar  witb 
the  land  In  controversy,  that,  on  tbe  date  of 
the  execution  of  tbe  deed  under  which  tbe 
plaintiff  claims,  tbe  property  was  worth  $600. 
To  tbe  Introduction  of  this  evidence,  tbe 
idalntlff  objected,  and  the  evidence  was  ex- 
cluded as  Irrelevant.  Tbe  court  then  direct- 
ed a  verdict  In  favor  of  tbe  plaintiff.  All  of 
tbe  rulings  tibove  referred  to  are  assigned  aa 
error. 

It  Is  tbe  settled  law  of  tbls  state  that  a  vol- 
untary conveyance  Is  not  within  tbe  opera- 
tion of  tbe  laws  providing  for  tbe  registry  of 
deeds,  and  that,  therefore,  the  recording  of 
such  a  conveyance  Is  not  notice  to  a  subse- 
anent  purchaser  for   value.     See  Finch  t. 


Woods,  113  Oa.  996,  88  S.  B.  418,  and  cases 
cited.  Tbe  controlling  questions  in  the  pres- 
ent case  are  whether  a  deed  which  recites  a 
consideration  of  $5  and  love  and  affection  Is 
upon  its  face  a  voluntary  conveyance;  and. 
If  not.  If  tbe  same  be  shown  to  be  a  deed 
from  father  to  son,  and  tbe  money  considera- 
tion to  a  trifling  amount  compared  with  tbe 
value  of  the  land,  whether,  as  against  a  sub- 
sequent purchaser  from  tbe  father,  for  value, 
and  without  notice  of  the  prior  deed.  It 
should  be  beld  to  be  a  voluntary  conveyance, 
and  therefore  not  yvltbln  tbe  protection  of  tbe 
registry  laws. 

As  between  the  grantor  and  tbe  grantee.  In 
the  absence  of  fraud,  any  sum  paid  or  con- 
tracted to  be  paid  Is  a  sufficient  consideration 
to  make  the  conveyance  valid.  Hence  It  has 
been  beld  that  a  consideration  of  |1  Is  suffi- 
cient to  support  a  quitclaim  deed,  and  tbat 
tfato  to  true  whether  tbe  money  be  actualy 
paid  or  not,  as,  if  not  paid.  It  may  be  recov- 
ered by  action.  Nathans  v.  Arkwrlght,  66 
Ga.  179.  Mere  Inadequacy  of  consideration. 
In  the  absence  of  fraud,  will  never  Invalidate 
a  conveyance  by  a  grantor  who  to  competent 
to  contract  While  a  conveyance  based  on  a 
grossly  Inadequate  consideration  will  pass  tbe 
title  from  tbe  grantor  to  the  grantee,  and,  as 
between  tbe  parties  to  tbe  deed,  the  grantee 
will  be  treated  as  having  purchased  for  a 
valuable  consideration,  under  what  cbrcum- 
stances.  If  any,  can  such  a  conveyance  be 
treated  as  voluntary  as  against  creditors  of 
the  grantor  or  subsequent  purchasers  from 
him  who  bad  no  actual  notice  of  the  existence 
of  the  conveyance?  Wbat  to  a  voluntary 
deed?  Mr.  Bump  says:  "A  voluntary  con- 
veyance to  a  conveyance  ■without  any  val- 
uable consideration.  Tbe  adequacy  of  the 
consideration  does  not  enter  Into  the  question. 
The  character  of  purchase  or  voluntary  is  de- 
termined by  the  fact  whether  anything  val- 
uable passes  between  the  debtor  and  the  gran- 
tee as  a  consideration  for  the  transfer.  If 
there  to  a  valuable  consideration,  no  matter 
bow  trivtol  or  inadequate,  tbe  conveyance  to 
not  voluntary."  Bump,  Fraud.  Conv.  (4tb 
Ed.,  Gray)  {  238.  The  supreme  court  of  Con- 
necticut defined  a  voluntary  conveyance  to  be 
one  that  to  wholly  without  a  valuable  consid- 
eration. Wasbband  v.  Wasbband,  27  Conn. 
424.  Tbe  supreme  court  of  Pennsylvania 
beld  that  a  conveyance  by  a  father  to  his 
daughter  for  a  consideration  of  $1  actually 
paid,  and  natural  love  and  affection,  to  not  a 
voluntary  conveyance.  Appeal  of  Ferguson 
(Pa.)  11  AtL  885.  Mr.  Jones,  to  his  work  on 
Real  Property,  says:  "A  voluntary  convey- 
ance to  one  wholly  without  a  valuable  consid- 
eration, or  for  a  valuable  consideration  which 
to  marely  a  nominal  one."  Volume  1,  i  288. 
In  Ward  v.  Trotter,  3  T.  B.  Mon.  1,  It  was 
beld  that  a  consideration  of  |1  In  a  deed  of 
trust  would  be  treated,  as  against  creditors, 
as  nominal  only;  Mr.  Chtof  Justice  Boyl« 
saying  In  the  opinion:  "We  ascribe  no  im- 
portance to  ttaa  consideratloa  of  one  dollar 
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mentioned  la  the  deed.  That  .rnxM  Indeed 
be  snffldent  to  pass  tbe  legal  title  as  against 
the  grantor,  bat  as  against  creditors  and  pnr- 
chasen  it  would,  were  it  the  only  considera- 
tion, be  deemed  merely  nomlual,  and  the 
deed  of  coarse  would  be  voluntary,  and  con- 
sequently fraudulent  and  void  as  to  them. 
In  Houston  v.  Blackman,  66  Ala.  559,  41  Am. 
Rep.  756,  the  supreme  court  of  Alabama  held 
that,  as  against  existing  creditors,  a  deed 
from  husband  to  wife  in  consideration  of  love 
and  affection  and  $1  was  'volantary.  In  Mc- 
Keown  t.  iblen,  87  Fla.  490,  20  South.  556, 
it  is  said  that  the  gen»al  rule  la  that  a  deed 
with  a  consideration  merely  nominal  will  be 
considered  voluntary  as  against  existing  cred- 
itors of  the  grantor.  See,  also,  Worthlngtoa 
r.  Bullitt,  6  Md.  172;  Scoggin  v.  Schloath, 
15  Or.  380,  15  Pac  635;  Worthy  v.  Cadd^, 
76  N.  C.  82;  Bldgeway  v.  Ogden,  4  Wash.  O. 
C.  139,  Fed.  Oas.  No.  11,814;  2  DevL  Deeds 
<2d  Ed.)  i  814;  Notes  to  Hagerman  v.  Buch- 
anan, 14  Am.  St.  Rep.  739  (s.  c  [N.  J.  Brr.  & 
App.]  17  Aa  M6).  In  Felder  v.  Harper,  12 
Ala.  612,  It  was  held  that  "a  consideration  of 
$10' expressed  in  a  deed  of  gift  of  two  slaves 
Ib  on  Its  face  merely  nomlnaL"  In  Ten  Eyck 
T.  Witbeck,  135  N.  Y.  40,  31  N.  B.  994,  31  Am. 
8t  Rep.  809,  It  was  held  that  one  who  ac- 
quires title  to  valuable  property  for  a  merely 
nominal  money  consideration,  although  ac- 
tnally  paid,  bat  under  circumstances  indicat- 
ing a  gift  or  advancement,  is  not,  within  the 
meaning  of  the  recording  act  of  New  York, 
a  purchaser  for  a  valuaUe  consideration,  and 
bis  deed,  although  recorded,  conveys  no  title 
as  against  a  prim:  unrecorded  conveyance  of 
the  same  property.  In  that  case  Maynard, 
J.,  In  a  well-considered  opinion,  in  which  nn>- 
merous  Xhiglish  and  American  cases  are  r&- 
fared  to,  reaches  tbe  conclusion  above  stated. 
We  quote  the  following  forcible  and  i>ertinent 
language:  "We  think  it  would  be  a  pervei> 
■Ion  of  language  to  say  that  a  father  who  bad 
conveyed  to  a  daughter  property  of  the  value 
of  twenty  thousand  dollars,  for  no  greater 
stun  than  ten  dollars  paid,  had  sold  tbe  prop- 
erty to  his  child,  or  that  she  had  bought  it  of 
him.  The  transfer  would  be  recognized  by 
tbe  popular,  as  well  as  the  Judicial,  mind  as 
possessing  all  the  essential  qualities  of  a  gift. 
It  has  been  frequently  so  held."  The  same 
Judge  says,  on  page  46,  135  N.  Y.,  page  995, 
31  N.  E.,  81  Am.  St.  Rep.  809:  "We  deem  It 
onnecessary  to  undertake  to  determine  here 
what  degree  of  adequacy  of  price  Is  required 
to  uphold  a  subsequent  deed  first  recorded. 
Upon  this  branch  of  the  case,  we  have  no  oc^ 
caslon  to  go,  farther  than  to  hold  that  a 
small  som,  inserted  and  paid,  perhaps,  bo- 
cause  of  a  popular  belief  that  some  slight 
money  consideration  Is  necessary  to  render 
tbe  deed  valid,  will  not  of  Itself  satisfy  the 
terms  of  the  statute,  where  it  appears  upon 
the  face  of  the  conveyance,  or  by  other  com- 
petent evidence,  that  it  was  not  the  actual 
consideration."  It  is  true  that  in  that  case 
tlw  ooort  was  dealing  with  the  New  York  re- 


cording act,  bnt  It  appears  that  under  the 
terms  of  this  statate  no  person  was  protected 
by  the  record  of  a  deed,  exc^t  a  purchaser 
for  a  valuable  consideration;  and,  as  it  has 
been  frequently  held  that  only  such  persons 
are  within  tbe  recording  act  of  this  state, 
what  la  said  by  the  New  York  court  in  that 
case  is  peculiarly  applicable  to  a  case  arising 
under  tbe  registry  laws  of  this  state.  A  deed 
which  shows  that  there  was  no  consideration 
for  the  same,  or  that  the  consideration  was 
love  and  affection  only,  is  upon  its  face  a  vol- 
untary conveyance.  A  deed  which  sets  forth 
as  a  consideration  any  sum  of  money,  no  mat- 
ter how  trivial  and  insignificant,  is  not  upon 
its  face  a  voluntary  deed.  A  deed  which 
states  as  a  consideration  anything  which  is 
in  law  valuable,  no  matter  how  small  the 
value  may  be.  Is  not  upon  its  face  a  voluntary 
deed.  A  deed  which  sets  forth  as  a  consid- 
eration love  and  affection  and  a  sum  of  mon- 
ey, or  other  thing  of  value,  would  not  be 
upon  its  face  voluntary.  Such  a  deed  would, 
according  to  some  authorities,  be  a  voluntary 
conveyance  only  so  far  as  the  value  of  the 
property  ccmveyed  exceeded  the  amount  stat- 
ed as  the  valuable  consideration,  or  the  value 
of  the  property  or  thing  stated  as  tbe  consid- 
eration. 

Applying  what  has  been  said  to  the  facts 
of  the  present  case,  the  deed  upon  which  the 
plaintiff  relied  was  not  upon  its  face  a  vol- 
untary conveyance,  but  it  was  at  most  a 
deed  founded  in  part  upon  a  good  considera- 
tion and  In  part  upon  a  valuable  considera- 
tion. In  some  Jurisdictions  it  Is  held  that 
parol  evidence  is  not  admissible  to  show 
that  the  real  consideration  of  a  deed  is  dif- 
ferent from  that  expressed  therein.  Where 
this  rule  prevails^  a  deed  of  the  character 
now  under  consideration  would,  in  tbe  ab- 
sence of  fraud  or  reformation,  be  conclusive- 
ly held  to  be  a  deed  founded  in  part  upon  a 
valuable  consideration.  In  this  state,  how- 
ever, the  consideration  of  a  deed  is  always 
open  to  Inquiry.  The  Code  declares  that  the 
consideratloa  of  a  deed  may  be  always  in- 
quired Into  when  the  principles  of  Justice 
require  It  Civ.  Code,  i  3599.  In  Finch  v. 
Woods,  supra.  It  was  held  that  a  deed  which 
purported-  to  be  founded  upon  a  valuable 
consideration  could  be  shown  by  i>arol  evi- 
dence to  have  been  based  either  upon  sim- 
ply a  good  consideration,  or  upon  no  con- 
sideration whatever,  and,  when  this  is  con- 
clusively done,  the  deed  would  stand  as  a 
Tolontary  conveyance,  without  regard  to  the 
consideration  expressed  therein.  Under  the 
rule  allowing  the  consideration  of  a  deed  to 
be  inquired  Into,  evidence  is  admissible  to 
show  the  relation  of  the  parties  to  each 
other,  the  circumstances  of  the  grantor,  such 
as  his  financial  condition,  etc.,  the  value  of 
the  property  at  the  time  of  the  conveyance, 
whether  the  consideration  stated  was  actual- 
ly paid,  and,  if  so,  whether  the  payment 
was  really  Intended  as  compensation  for  the 
property  conveyed,  and.  If  not  paid,  whether 
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the  imrtles  Intended  that  It  should  be  paid, 
or  whether  the  amount  Inserted  as  the  mon- 
ey consideration  was  placed  In  the  deed 
elmply  for  the  reason  that  It  was  supposed 
to  be  necessary,  to  render  the  deed  valid, 
that  a  sum  of  money  should  be  stated  as  a 
part  of  the  consideration.  Evidence  as  to 
the  circumstances  above  alluded  to,  and  all 
other  circumstances  which  would  throw  light 
upon  the  question  whether  the  transaction 
between  the  grantor  and  the  grantee  was  a 
gift  or  a  sale,  Is  admissible  in  order  that  the 
Jury  may  determine  from  all  the  facts  and 
circumstances  what  was  the  real  Intention 
of  the  parties.  If  a  deed  be  made  by  a 
father  to  a  son,  or  by  a  husband  to  a  wife, 
or  by  any  one  to  another  who  would,  upon 
the  death  of  the  grantor,  be  one  of  his  heirs 
at  law,  and  the  deed  expresses  as  a  money 
consideration  an  amount  that  would  be  trivi- 
al and  insignificant  compared  with  the  value 
of  the  property  at  the  date  of  the  convey- 
ance, and  It  appears  that  the  amount  thus 
stated  was  not  actually  paid,  or  the  cir- 
cumstances indicate  that  it  was  not  Intended 
by  the  parties  to  be  paid,  or,  If  actually 
paid,  that  It  was  not  really  Intended  by  the 
parties  as  compensation  for  the  property 
conveyed,  a  Jury  might  find  from  these  cir- 
cumstances that  the  deed  was  voluntary,  and 
was  intended  either  as  a  gift  or  as  an  ad- 
vancement. If  a  deed  between  parties  of 
the  character  Just  referred  to,  executed  un- 
der the  circumstances  referred  to,  expresses 
as  the  consideration  love  and  affection  and  a 
sum  of  money  which,  compared  to  the  value 
of  the  property,  is  trifling  in  amount  the 
inference  that  the  deed  was  purely  volun- 
tary, and  that  the  transaction  was  Intended 
either  as  a  gift  or  as  an  advancement,  would 
be  strong  enough  to  authorize,  even  if  not 
require,  a  Jury  to  so  find. 

The  final  conclusion  reached  by  us  is  that 
when  a  deed  expresses  upon  its  face  a  valu- 
able consideration,  no  matter  how  small,  it 
cannot  be  said  as  matter  of  law  that  such 
a  deed  Is  a  voluntary  conveyance.  Whether 
a  deed  which  expresses  upon  its  face  a  tri- 
fling and  insignificant  sum  as  a  money  con- 
sideration, or  one  which  expresses  such  a 
sum  and  love  and  affection  as  the  consider- 
ation, is  either  wholly  or  in  part  a  voluntary 
conveyance,  depends  upon  the  intention  of 
the  parties  at  the  time  the  conveyance  was 
made;  this  intention  to  be  derived  from 
circumstances  of  the  character  above  alluded 
to,  or  any  other  which  may  throw  light  on 
this  question.  The  popular  idea  is  that  there 
must  be  a  money  consideration  expressed  in 
all  deeds,  to  render  them  valid.  As  a  gen- 
eral rule,  deeds  which  appear  upon  their 
face  to  be  founded  upon  love  and  affection 
and  a  small  money  consideration  are  intend- 
ed by  the  parties  as  gifts,  as  the  money 
conslderatloD  Is  rarely  ever  paid  or  Intended 
to  be  paid.  While  It  is  well  known  to  the 
profession  that  It  is  not  essential  to  the 
validity  of  a  deed  of  gift  to  express  therein 


a  money  consideration,  still,  to  satisfy  the 
popular  belief,  it  is  the  almost  universal 
practice  to  state  a  small  sum  of  money  as 
a  part  of  the  consideration  in  such  a  deed. 
The  learned  lawyer  who  was  the  immediate 
predecessor  of  the  present  chief  Justice  of 
this  court,  in  drawing  a  deed  of  gift  which 
was  to  be  execnted  by  himself,  once  express- 
ed the  consideration  of  the  same  to  be  love 
and  affection  and  "the  flctitioas  dollar  of  the 
law."  He  thus  yielded  to  the  popular  be- 
lief, and  at  the  same  time  It^dlcated  by  the 
language  used  that  it  was  not  ibssential  to 
the  validity  of  the  deed  that  it  should  be 
founded  upon  anything  else  than  simply  a 
good  consideration.  Let  this  case  be  tried 
again  in  the  light  of  what  has  been  here 
laid  down.  If  the  Jury  find,  under  all  the 
facts  and  circumstances,  that  the  relation  of 
vendor  and  purchaser  existed  between  the 
parties,  and  that  the  deed  was  Intended  as 
the  evidence  of  a  sale  from  the  grantor  to 
the  grantee,  then  the  plaintiff  would  be  ea- 
titled  to  recover.  If,  under  all  the  facts  and 
circumstances,  the  Jury  should  find  that  the 
transaction  was  Intended  as  a  gift,  and  that 
the  real  consideration  of  the  deed  was  love 
and  affection  only;  that  there  was  in  no 
sense  a  sale  of  the  property;  that  the  money 
consideration  expressed  tn  the  deed  was  not 
paid,  and  not  intended  to  be  paid,  having 
been  Inserted  simply  as  a  matter  of  form, 
to  comply  with  what  was  supposed  to  be 
the  requirement  of  the  law,  or,  if  actually 
paid,  it  was  not  Intended  by  the  parties  as 
compensation  for  the  property  conveyed,— 
then  the  deed  would  be  purely  voluntary, 
would  not  be  within  the  protection  of  r%- 
Istry  laws  although  actually  recorded  in  due 
time,  and  would  not  prevail  against  a  sub- 
sequent purchaser  for  value  who  had  no  ac- 
tual notice  of  the  existence  of  the  convey- 
ance. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J^  absent  on  ac- 
count of  sickness.  - 


(US  Oa.  918) 
WHITLEY  GROCERY  CO.  v.  ROACH. 

(Supreme   Court  of  Georgia.    July   19,   1802.) 

DOCUMBNTART   HVIDBNCB— BANKRUPTCT-ON- 

UkWFUL  PREFERBNCB-COUPUTA* 

TION  OF  TIME. 

1.  Where  several  persons  co-operate  in  mak- 
ing an  iDventory  of  a  stock  of  merchandise, 
such  inventory  as  a  whole  is  not  admissible 
in  evidence,  as  a  memorandum,  in  connection 
with  the  testimony  of  any  one  of  them,  unless 
he  can  verify  and  adopt  it  in  its  entirety  as 
representing  his  knowledge  on  the  subject. 

2.  There  was  no  material  error  in  instrncting 
the  jury  to  the  effect  that,  in  determining 
whether  a  transfer  of  his  property  by  a  debtor 
was  made  within  four  months  next  preceding  the 
filing  of  a  petition  in  bankruptcy  against  nim, 
they  should,  in  computing  the  time,  exclude 
the  day  upon  which  the  transfer  was  made,  and 
include  the  day  upon  which  the  petition  was 
filed. 

f  S.  8m  Bankruptcy,  voL  t,  Oaat  Dig.  H  tO.  1» 
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8.  Th«  Tercet  la  this  eaaa'wu  wurantad  bj 
the  eridenea. 
(Syllaboa  b7  the  Coart.) 

Elrror  from  niperlor  oonrt,  Snmter  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  W.  S.  Roacb,  trustee,  against 
the  Whitley  Grocery  C!ompany  and  another. 
Judgment  for  plalntUE,  and  defendant  gtoeerj 
company  brings  enor.    AfBrmed. 

Allen  Fort  A  Son  and  O.  B.  Winchester, 
for  plaintiff  in  error.  W.  P.  WalUs,  J.  H. 
Lumpkin,  and  W.  A.  Dodson,  (or  defendant 
in  error. 

FISH,  J.  Roacb,  as  trustee  for  Bagley,  • 
bankrupt,  sued  the  Whitley  Grocery  C!ompa- 
ny  and  the  Bank  of  Southwestern  Georgia  to 
recorer  certain  personalty,  or  its  ralue,  which 
plaintiff  alleged  that  Ba^ey,  while  Inaolvait, 
t<x  the  purpose  of  paying  his  past-due  Indebt- 
edness to  defendants,  and  with  the  intention, 
then  known  to  them,  of  giving  them  a  prefer- 
ence over  bis  other  creditors,  had  transferred 
to  defendants  within  (our  months  prior  to  the 
filing  of  the  petition  In  bankruptcy  against 
him.  Upon  the  trial,  a  verdict  was  rendered 
for  the  plaintiff,  against  the  Whitley  Grocery 
Company;  it  moved  for  a  new  trial,  which 
being  refused,  it  excepted. 

1.  Two  stocks  of  merchandise  located,  at 
the  time  of  the  transfer,  in  Sumter  county, 
were  portions  of  the  property  for  which  the 
action  was  brought  The  value  of  this  mer^ 
chandlse,  and  the  exact  date  on  which  it  was 
transferred  by  Bagley,  wo-e  important  ques> 
tions  In  the  trial  of  the  case.  It  appeared 
that  Bagley  sold  the  merctiandlse  to  Clegg, 
an  agent  of  the  Whitley  Grocery  Company, 
and  that  Clegg  afterwards  sold  It  to  the  Cash 
Store  at  Cordele.  Defendants,  for  the  pmv 
pose  at  showing  the  date  it  was  made  and 
the  value  of  the  merchandise,  offered  in  evi- 
dence an  inventory  of  the  goods,  purporting 
to  have  been  made  by  Heam,  one  of  the  part- 
ners who  owned  the  Cash  Store,  and  Home 
and  Oolllns,  two  clerks  therein,  after  the  sale 
by  Clegg  to  the  Cash  Store.  This  inventory 
was  offered  in  connection  with  the  testim(»!iy 
of  Heam  and  Home;  Collins  not  being  Intro- 
duced as  a  witness.  It  was  excluded  by  the 
court,  and  this  ruling  was  complataied  of  in 
the  motion  for  a  new  trial.  There  was  no 
merit  I9  the  complaint  Heam,  on  cross- 
examination,  in  reference  to  the  inventory, 
testified  as  follows:  "Mr.  Home  and  Mr.  Col- 
lins made  all  these  entries  in  this  book.  This 
is  the  book.  That  'A.  O.  S.'  is  the  cost  mark. 
'Leo  Washington'  was  the  cost  mark.  Mr. 
Home  wrote  this.  The  book  was  written  by 
Mr.  Borne  and  Mr.  Jim  Collins;  there  Is 
where  Mr.  Collins  wrote  [indicating].  I 
didn't  do  any  of  the  writing;  I  called  it  out; 
they  put  it  down  as  I  called  It  out;  did  it 
under  my  directions  part  of  the  time.  Mr. 
Home  called  some,  and  Mr.  Collins;  we  were 
aUlnit  *  *  *  I  say  that  I  took  that  bi- 
volce,  and  made  that  entry  In  that  book,  on 
the  first  day  o(  November;   that  is  what  tha  ' 


book  shows  now,  and  I  say  so.  Mr.  Hom« 
or  I— one— made  that  entry  [examining  entry]. 
Mr.  Home  made  it  I  am  swearing  to  that 
because  I  saw  It  whto  it  was  done."  Horqe 
testified,  as  to  the  inventory:  "I  know  some- 
thing about  the  invoice  presented  in  book;  it 
is  the  invoice  of  the  Bagley  stock,— that  is, 
so  much  as  was  received  at  the  Cash  Store; 
that  Is,  the  Invoice  that  was  taken  at  the 
Cash  Store  checked  up  what  we  received. 
That  Is  a  correct  invoice.  This  submitted  to 
me  is  in  my  handwriting,  and  it  is  correct; 
It  is  all  right"  Heam  and  Home  both  swore^ 
in  a  general  way,  that  the  inventory  was  cor- 
rect hot  It  is  evident  that  they  could  not 
know  this  of  their  own  knowledge.  Hearo's 
testimony  that  It  was  made  by  himself. 
Home,  and  Collins,  in  the  manner  set  forth 
in  his  evidence,  was  not  controverted,  so  we 
take  it  as  trae  that  the  inventory  was  pre- 
pared In  that  way.  Heam  made  none  of  the 
entries;  he  simply  called  items  for  Home  or 
Collins  to  enter.  What  Items  he  called,  and 
who  entered  them,— Home  or  Collins,— did  not 
appear.  Home  and  Collins  also  called  items, 
and  the  one  entered  those  called  by  the  other, 
but  such  items  were  not  Identified,  and  it  did 
not  appear  that  Heam  had  any  Imowledge 
whatever  of  them.  Nor  was  it  shown  that 
Home  Iiad  any  laaowledge  of  the  items  called 
by  Heam  and  entered  by  CoUins.  The  In- 
ventory as  a  whole  was,  therefore,  not  ad- 
missible as  a  memorandum  uimn  the  testi- 
mony of  Heam  or  Home,  or  their  Joint  tes- 
timony, because  neither  of  them  aided  in  the 
proparatlon  of  all  of  It  and  it  could  not  possi- 
bly represent  their  respective  recollections  of 
the  items  called  and  the  entries  made  about 
which  they,  respectively,  had  no  knowledge 
at  the  time  the  Inventory  was  prepared. 
Moreover,  the  portion  of  the  inventory  made 
up  of  the  items  called  by  Collins,  and  entered 
by  Home,  would  seem,  hi  the  absence  of 
Collins'  testimony  as  to  tbeir  correctness,  to 
be  mere  hearsay.  It  was  held  hi  Insurance 
Co.  V.  Hart  112  Ga.  766,  88  S.  B.  67  (4),  that: 
"Before  a  memorandum  made  for  the  pur- 
pose of  preserving  a  record  of  a  given  fact 
or  transaction  can,  in  any  event  be  admit- 
ted in  evidence  as  original  testimony,  it  must 
affirmatively  appear  that  it  was  made  by  the 
witness  in  connection  with  whose  testimony 
it  is  offered,  and  that  testimony  must  show 
absolutely  the  genuineness  and  correctness  of 
the  memorandum."  See,  also,  1  GreenL  Bv. 
asth  Bd.)  i  439b. 

2.  Section  60b  of  the  bankrapt  act  of  1898 
provides:  "If  a  bankrapt  shall  have  g^ven 
a  preferonce  within  four  months  before  the 
filing  of  a  petition,  and  the  person  receiving 
It  or  hlB  agent  acting  therein,  shall  have 
had  reasonable  cause  to  b^eve  that  it  was 
Intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from  such 
person."  The  court  instructed  the  Jury  to 
the  effect  that  in  determining  whether  the 
transfer  of  bis  property  by  Bagley  to  Clegg 
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was  made  within  four  months  next  precede 
Ing  the  filing  of  the  petition  In  bankraptcy 
against  Bagley,  ttiey  ghonld,  In  compnting 
the  time,  exclnde  the  day  on  which  the  trans- 
fer was  made,  and  Include  the  day  on  which 
the  petition  was  filed.  Error  was  assigned 
upon  this  charge.  The  petition  against  Bag- 
ley  was  filed  March  2,  1890,  and  there  was 
evidence  from  which  the  Jury  conld  find  that 
he  made  the  transfer  to  Clegg  on  November 
2,  1S08.  The  rale  for  the  computation  of 
time  was  therefore  very  material.  While 
It  would  have  been  technically  more  accu- 
rate for  the  court  to  have  Instructed  the  Jury 
to  Include  the  day  when  the  transfer  of  the 
property  occurred,  and  '  exclnde  the  day 
when  the  petition  was  filed,  we  cannot  see 
how  the  plalntlft  In  error  was  hurt  by  the 
rule  laid  down  by  the  court  for  computing 
the  period  of  four  months  before  the  filing 
of  the  petition  In  baniimptcy,  within  which 
the  assignment  of  his  property  by  the  bankr 
rupt  must  have  been  made  in  oiAer  to  au- 
thorize a  recovery  of  the  inx>perty  or  Its 
value  by  the  trustee.  It  Is  clear  that  both 
the  day  when  the  assignment  was  made  and 
the  day  when  the  petition  In  bankruptcy 
was  filed  cannot  be  Included  in  the  compa- 
tatlon;  the  one  or  the  other  must  be  ez- 
clnded.  Unless  both  these  days  can  be  in- 
cluded In  the  compntatlon,  there  Is  no  real 
merit  in  the  exception  to  the  charge  of  the 
court;  and  we  know  of  no  authority  which 
would  authorize  this  to  be  done.  If,  as 
would  seem  to  be  most  natural  In  computing 
a  given  period  of  time  before  the  happening 
of  a  particular  event,  the  date  when  the  peti- 
tion was  filed  be  taken  as  the  terminus  a 
quo,  and  the  time  reckoned  tmckward  from 
this  event,  excluding  the  day  on  which  It 
occurred,  and  Inclnding  the  day  witen  the 
assignment  was  made,  precisely  the  same 
result  would  he  reached  as  would  be  at- 
tained ]f  the  computation  were  made  as  the 
court  directed,— that  is,  forward,  excluding 
the  day  when  the  assignment  was  made,  and 
including  the  day  when  the  petition  was 
filed.  If,  Inclnding  the  day  of  the  transfer, 
and  excluding  the  day  of  the  filing  of  the 
petition,  the  computation  would  show  that 
the  period  of  four  months  had  not  expired. 
It  seems  to  us  clear  that  excluding  the  day 
of  the  transfN,  and  Including  the  day  of  the 
filing,  would  show  that  this  period  of  time 
had  not  elapsed.  On  the  atbee  hand,  if  the 
computation  In  the  one  case  would  show 
that  the  four  months  had  expired,  the  com- 
putation In  the  other  case  would  necessarily 
show  the  same  thing. 

In  Dntcher  v.  Wright,  M  U.  &  6S8,  24 
L.  Ed.  130,  In  construing  the  phrase,  "within 
four  months  before  the  filing  of  the  petl> 
tlon,"  as  contained  In  the  bankrupt  act  of 
1867,  the  supreme  court  of  the  United  States 
laid  down  the  rule  that:  *^n  computing  the 
four  months  before  fllldg  the  petition  In 
bankraptcy,  within  which  time  the  assign- 
ment at  hi$  pn^erty  by  an  Insolvent  debtor, 


with  a  view  to  gIVe  a  preference  to  any  cred- 
itor, is  void,  the  day  upon  which  the  petition 
Is  filed  must  be  exdnded."  But  Mr.  Jostle* 
Gllftord,  In  delivering  the  opinion,  said: 
"Taken  literally,  It  might  be  suggested  that 
the  phrase,  'foiu:  months  before  the  filing  of 
the  petition,'  woold  exclude  the  day  the  peti- 
tion was  filed,  fractions  of  a  day  being  for- 
bidden In  such  a  computation;  nor  wonld  it 
benefit  the  respondents  If  the  rule  prescribed 
by  section  5018  of  the  Bevised  Statutes 
should  be  applied,  which  Is  that  In  all  cases 
In  which  any  particular  number  of  days  Is 
prescribed  In  that  title,  or  shall  be  mentioned 
In  any  rule  or  order  of  court,  or  general  or- 
der, which  shall  at  any  time  be  made  for 
the  dotug  of  any  act,  or  for  any  other  pur- 
pose, the  same  shall  be  reckoned.  In  the  ab- 
sence of  any  expression  to  the  contrary,  ex- 
clusive of  the  first  and  inclusive  of  the  last 
day.  Where  the  phrase  to  be  construed  does 
not  contain  any  expression  to  the  contrary, 
the  enactment  is  that  that  mie  shall  apply, 
leaving  it  to  be  understood  that  the  phrase 
to  be  construed  may  contain  words  prescrib- 
ing its  own  mle  In  that  regard,  and  that.  If 
it  contains  any  Inconsistent  expression  to  the 
contrary,  that  the  rule  prescribed  In  that  sec- 
tion shall  not  necessarily  control  the  meaning 
of  the  phrase  to  be  construed.  Apply  that 
quaUficatlon  to  the  rule  prescribed  In  section 
5013,  and  stlU  It  might  be  suggested  that  the 
meaning  of  the  phrase,'  'within  four  months 
before  the  filing  of  the  petition.'  Is  entirely 
consistent  with  that  rale.  Unless  the  day 
when  the  notes,  accounts,  and  property  were 
assigned,  and  the  day  when  the  petition  In 
bankruptcy  was  filed,  are  both  Included  In 
the  computation,  the  defense  falls,  and  the 
complainant  Is  entitled  to  an  affirmance  of 
the  decree.  Neither  argument  nor  authority 
Is  found  In  the  brief  of  the  respondent  8Ui>- 
portlng  any  such  rule  of  construction,  and  It 
Is  believed  that  no  decided  case  can  be  re- 
ferred to  where  such  a  theory  was  ever 
adopted.  Decided  cases  may  be  fonnd  in 
which  It  is  held,  where  the  act  Is  required 
by  statute  to  be  done  a  certain  number  of 
days,  at  least,  before  a  given  event,  that  the 
time  must  be  reckoned,  excluding  both  the 
day  of  the  act  and  that  of  the  event.  Reg.  v. 
Justices  of  Shropshire,  8  Adol.  &  B.  ITS; 
MltcheU  V.  Foster,  12  Adol.  &  B.  47^;  Zonch 
V.  Empsey,  4  Bam.  ft  Aid.  522.  Search  has 
been  made  in  vain  for  a  decided  case  io 
which  It  is  held  that  both  the  day  of  the  act 
and  the  day  of  the  event  shall  be  Included 
In  the  computation  in  order  to  ascertain  the 
specified  period  of  time."  In  that  case  it  was 
adjudged  that  a  conveyance  made  on  De- 
cember 8,  1869,  was  "within  four  months 
before"  a  petition  filed  April  8,  1870. 

The  present  bankrupt  act  contains  a  pro- 
vision substantially  similar  to  that  in  sec- 
tion 0018  of  the  Revised  Statutes,  which  li 
dealt  with  In  the  ahove<iuoted  extract  from 
the  opinion  in  the  Dntcher  Case.  Section  81 
of  the  act  now  under  conslderatloo  is  as  Cel' 
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"Whenever  time  1b  enumerated  by 
days  in  this  act,  or  in  any  proceeding  In 
bankruptcy,  the  number  of  days  shall  be  com- 
puted by  excluding  the  first  and  Including- 
the  last,  unless  the  last  fall  on  a  Sunday  or 
holiday.  In  which  event  the  day  last  Inclnded 
shall  be  the  next  day  thereafter  which  ]>  not 
a  Sunday  or  a  legal  holiday."  In  Re  Bteven- 
son  (I>.  C.)  94  Fed.  110.  it  was  held:  "The 
four  months  after  the  commission  of  an  act 
of  bankruptcy  within  which,  under  the  pro- 
vlstons  of  the  benkmpt  act  of  July  1,  1888, 
a  petltlcm  in  Involuntary  bankruptcy  must  be 
Hied,  are  to  be  so  cwnputed  as  to  exclude 
the  day  on  which  such  act  was  committed  ; 
hence,  where  the  act  of  bankniptcy  was 
committed  October  20,  1888,  the  petition 
could  properly  have  been  filed  February  20, 
1899."  In  the  opinion  in  that  case,  Bradford, 
J.,  said:  "Section  31  [of  the  present  baitk- 
mpt  act]  provides  that  'whenever  time  Is  enu- 
merated by  days  In  this  act,  •  •  •  the 
number  of  days  shall  be  computed  by  exclud- 
ing the  first  and  inclnding  the  last,  unless,' 
etc.  Section  6018  of  the  Revised  Statutes 
provides  that,  'in  all  cases  in  which  any  par- 
ticular number  of  days  Is  prescribed  by  this 
act  •  *  •  for  the  doing  of  any  act  or  for 
any  otiier  purpose,  the  same  shall  be  reckon- 
ed. In  the  absence  of  any  expression  to  the 
contrary,  exclusive  of  the  first  and  inclusive 
of  the  last  day,  unless,'  etc.  I  am  unable 
to  ipercelve  any  distinction  In  meaning  be- 
tween the  phrase,  "whenever  time  is  enu- 
merated by  days  In  this  act,'  and  'in  all 
cases  in  which  any  particular  number  of 
days  ]fl  prescribed  by  this  act'  In  Dutcher 
V.  Wright,  this  rule  was  relied  on  as  not  in- 
consistent with,  bat  applicable  to,  the  compu- 
tation of  months.  This  could  only  have  been 
done  on  the  ground  that  the  specification  of 
a  number  of  months  from  an  event  was 
equivalent  to  an  enumeration  of  the  days 
contained  In  those  months,  as  applied  to  a 
given  case.  Whatever  force  was  given  to 
section  6013  In  Dutcher  v.  Wright  must  be 
accorded  to  section  31  In  the  present  case." 
It  will  be  seen  that,  according  to  the  decision 
In  the  Dutcher  Case,  when  the  point  to  be 
ascertained  is  whether  or  not  an  assignment 
of  his  property  by  an  insolvent  debtor  was 
made  within  four  months  before  the  filing 
ot  a  petition  In  bankruptcy  against  him,  the 
computation  must  be  made  backward  from 
the  latter  event,  excluding  the  date  when  It 
occurred,  while,  according  to  the  ruling  in 
the  Stevenson  Case,  when  the  point  to  be  de- 
termined Is  whether  or  not  the  petition  In 
bankruptcy  has  been  filed  within  four 
months  after  the  commission  of  an  act  of 
bankruptcy,  the  computation  must  be  made 
forward  from  the  day  on  which  such  act 
was  committed,  excluding  that  day.  In  each 
ease,  the  day  constituting  the  terminus  a 
q\3o,  or  point  from  which  the  time  was  to  be 
reckoned,  was  excluded,  which  was,  techni- 
cally, the  proper  way  to  make  the  computa- 
tkm:  bnt  It  1>  evident  that  the  result  readi- 


ed, in  each  instance,  would  have  been  the 
same  If  the  day  constituting  the  terminus  a 
quo  had  been  Included,  and  the  day  consti- 
tuting the  terminus  ad  quem,  or  point  to 
which  the  time  was  to  be  reckoned,  had 
been  excluded.  In  the  Dutcher  Case,  while 
It  was  held  that  the  computation  In  that  case 
'Should  be  made  exclusive  of  the  day  the  pe- 
tition in  bankruptcy  was  filed,  the  opinion 
of  the  court  shows  that  the  practical  result 
would  be  the  same  If  the  computation  were 
made  inclusive  of  that  day,  and  exclusive  of 
the  day  the  act  of  bankruptcy  was  commit- 
ted. In  Richards  v.  ClaA,  124  Mass.  491, 
It  was  held  that  an  attachment  made  on  Sep- 
tember 9,  1876,  was  made  "within  four 
months  next  preceding"  the  commencement 
of  proceedings  In  bankruptcy  by  a  petition 
filed  on  January  9,  1877.  So  In  Cooley  y. 
Cook,  125  Maas.  406,  it  was  held  that:  "Un- 
der the  United  States  Revised  Statutes,  ^ 
D013,  the  four  months  next  preceding  the 
commencement  of  proceedings  in  bankruptcy, 
an  attachment  made  within  which  Is  dis- 
solved by  section  6044,  are  to  be  reckoned 
exclusive  of  the  first  day,  and,  if  the  last 
day  falls  on  Sunday,  exclusive  of  that  also." 
There,  the  attachment  was  made  Saturday, 
February  10,  1877,  at  1  p.  m.,  and  the  peti- 
tion is  filed  on  Monday,  January  11,  1877,  at 
12  m.  The  court  said  the  attachment  was 
within  four  months  next  preceding  the  filing 
of  the  petition. 

The  pinrely  technical  error  which  the  court 
committed  in  the  case  under  consideration 
was  In'  applying  the  rule  for  the  computa- 
tion of  time,  applicable  in  a  case  where  the 
point  to  be  determined  is  whether  or  not  a 
petition  in  involuntary  bankruptcy  was  filed 
within  four  months  after  the  commission  of 
an  act  of  bankruptcy,  to  a  case  in  which  tbe 
question  to  be  decided  was  whether  or  not 
an  assignment  of  his  property  by  an  hisol- 
vent  debtor  was  made  within  four  months 
before  a  petition  in  banltruptcy  was  filed 
against  him.  For  the  reasons  which  we 
have  given,  this  error  was  perfectly  harmless 
to  the  plaintiff  in  error,  and  therefore  afford- 
ed no  ground  for  the  grant  of  a  new  triaL 

When  an  act  of  bankruptcy  has  been  com- 
mitted, and  is  followed  by  the  filing  of  a  pe- 
tition in  bankruptcy  within  four  months  aft- 
er the  commission  of  such  act,  the  court  has 
the  power  to  appoint  a  trustee  to  receive, 
ccrilect,  and  take  cliarge  of  the  effects  of  the 
bankrupt,  Including  those  which  he  may 
have  illegally  transferred  within  the  period 
of  four  months  before  the  filing  of  the  peti- 
tion. It  would  be  a  remarkable  anomaly  If, 
by  adopting  different  methods  of  computing 
time,  it  could  be  shown  that  a  petition  in 
bankruptcy  had  been  filed  within  four 
months  after  a  person,  by  making  an  illegal 
assignment  or  transfer  of  his  property,  had 
committed  an  act  of  bankruptcy,  and  yet 
that  this  act  of  bankruptcy  bad  been  com- 
mitted more  than  four  months  before  such 
petition  was  filed.     The  result  of  such  an 
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anomaly  would  Im  that  the  party  conld  be 
lawfully  adjndged  a  bankrupt  because  be 
had  Illegally  transfored  his  property,  and  a 
petition  In  bankruptcy  bad  been  filed  against 
talm  within  four  months  thereafter;  but  the 
trustee  appointed  by  the  court  could  not  re- 
cover this  property  or  its  value  from  the 
transferee  thereof,  because  the  transfer  ofr 
the  same  occurred  four  months  before  the 
petition  In  bankruptcy  was  filed.  If,  In  such 
a  case,  the  act  of  bankruptcy  consisted  In 
tbe  transfer  of  his  entire  property  by  the 
bankrupt,  the  whole  purpose  of  the  law  In 
reference  to  involuntary  bankruptcy  would 
be  defeated;  for  there  would  be  nothing  for 
the  trustee  to  receive  or  collect 

3.  As  no  Aaterial  error  was  committed  at 
the  trial,  and  tbe  verdict  was  supported  by 
sufficient  testimony,  no  reason  tor  setting 
It  aside  appears. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ao- 
count  of  sickness. 


<U5  Ga.  838) 

HILL  et  al.  t.  STATB. 
(Supreme  Court  of  Geor^a.    Jnl7   18,   1902.) 

CRIMINAI.   LAW-GBRTIORARI— PROCEDURB. 

1.  A  writ  of  certiorari  purporting  to  have 
been  sued  out  in  forma  pauperis  is  void  when 
the  affidavit  of  the  plaintiff  does  not  at  least 
substantially  meet  the  requirements  of  the 
statute. 

2.  When  such  a  certiorari  is  dismissed  for 
want  of  the  proper  affidavit,  the  case  is  at  an 
end,  and  cannot  be  renewed  under  the  provi- 
sions of  Civ.  Code,  8  8786. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Pike  county;  B. 
J.  Reagan,  Judge. 

Ralph  Hill  and  others  were  convicted  of 
riot  From  an  order  dismissing  a  writ  of 
certiorari,  defendants  bring  error.    Affirmed. 

G.  D.  Domlnick,  for  plaintUts  in  error.  O. 
H.  B.  Bloodwortb,  SoL  Gen.,  for  tbe  State. 

LITTLE,  X  Hill,  Rlgglns,  and  Parks  were 
indicted  for  the  <^ense  of  riot  The  case 
was  transferred  to  tbe  county  court  of  Pike 
county,  where  it  was  tried,  and  a  verdict 
was  rendered  finding  the  defendants  guilty. 
It  seems  that  tbe  defendants  had  previously 
sued  out  a  writ  of  certiorari  to  review  the 
errors  alleged  to  have  been  committed  on  the 
trial.  When  it  came  up  for  a  hearing,  it  was 
dismissed  because  the  affidavit  In  forma 
pauperis  attached  thereto  was  defective. 
Subsequently  counsel  for  the  convicted  per- 
sons sued  out  this  the  second  certiorari  in 
proper  form,  but  after  tbe  time  in  which  a 
certiorari  may  be  sued  out  had  expired. 
Wben  this  certiorari  came  on  to  be  heard,  the 
trial  Judge  dismissed  the  same  because  it 
was  tbe  attempted  renewal  of  a  former  cer- 
tiorari, passing  the  following  ord«:  "Order- 
ed, tbat  tbe  within  certiorari  be,  and  tbe 
same  la  hereby,  dismissed,  because  tbe  first 
eartkinuf  WM  dismissed  (or  defective  aO- 


davlta."  To  this  mHng  and  order  tbe  de- 
fendants excepted,  and  the  question  made  by 
the  present  bill  of  exceptions  is  whether  tbe 
Judge  erred  In  passing  tbe  order  complained 
of.  In  the  case  of  Hamilton  ▼.  Insurance 
Co.,  107  Ga.  728.  S3  S.  B.  70S,  it  was  ruled 
by  this  court  tbat  when  the  writ  of  certiorari 
is  Issued  on  the  filing  of  a  bond  which  haa 
never  been  approved  at  all  the  writ  Is  void, 
and  the  bond  is  not  amendable  In  the  supe- 
rior court  Presiding  Justice  Lumpkin,  In 
the  opinion  which  he  rendered  In  that  case, 
said:  "The  Issuing  of  the  writ  by  the  clerk 
being,  under  the  circumstances  stated,  total- 
ly unwarranted,  it  was  tbe  same  thing,  In 
contemplation  of  law,  as  if  tbe  writ  had 
never  been  issued."  To  the  same  effect  see, 
also.  Dykes  v.  Twiggs  Co.,  116  Ga.  698,  42 
S.  E.  36.  It  is  Just  as  essential  to  the  validity 
of  such  a  writ  In  a  criminal  case  that  the 
affidavit  prescribed  by  tbe  Penal  Code  (sec- 
tion 765)  should  be  made  as  It  Is  that  the 
bond  required  in  a  dvil  case  should  be  giv- 
en; and,  as  it  has  been  ruled  that  In  the  ab- 
sence of  such  a  bond  tbe  vrrit  Is  void  In  a  civ- 
il case,  it  must  follow  that  without  a  proper 
affidavit  In  a  criminal  case  such  writ  is  like- 
wise void.  It  appears  by  the  order  In  this 
case  that  the  first  certiorari  sued  out  was  ac- 
companied with  a  defective  affidavit  and  be- 
cause of  such  defect  the  writ  was  dismissed; 
and  It  must  therefore,  be  held  tbat  such  first 
writ  of  certiorari  which  issued  in  the  present 
case  was  void  in  effect 

2.  It  Is  provided  by  the  Civil  Code  (sec- 
tion 8786)  that,  If  a  plaintiff  shall  be  n(Hi- 
Buited,  or  shall  discontinue  or  dismiss  his 
cause,  and  shall  recommence  the  same  within 
six  months,  such  renewed  case  shall  stand 
upon  the  same  footing,  as  to  limitations,  as 
the  original  case.  We  are  aware  that  In  tbe 
case  of  Hendrlx  v.  Kellogg,  32  Ga.  436,  It 
was  ruled  that  a  certiorari  was  a  suit  with- 
in the  meaning  of  the  section  of  the  Code  to 
which  we  have  Just  referred;  and  in  the  case 
of  Grimes  v.  Jones,  48  Ga.  362,  it  was  fnr^ 
ther  ruled  that  a  renewal  within  three  months 
from  tbe  time  at  which  a  former  certiorari 
had  been  dismissed  was  within  the  statute. 
But  in  the  case  of  Railway  Co.  ▼.  Goodrum, 
lis  Ga.  689,  42  a  Bl.  49,  it  was  expressly 
ruled  that,  where  a  certiorari  had  been  dis- 
missed for  want  of  a  valid  bond,  the  certi- 
orari could  not  thereafter  be  renewed.  It 
has  no  existence  at  first  It  is  not  voidable; 
it  Is  void.  It  is  not  a  living  thing,  but  a 
dead  thing  at  its  inception;  and  the  statute 
which  authorises  a  renewal  of  suits  within 
six  months  does  not  and  cannot  apply  to  any 
other  than  a  living  case,  which  for  some 
reason  has  been  dismissed.  We  are  not  un- 
mindful of  tbe  ruling  made  in  the  case  of 
Mercer  v.  Davidson,  80  Ga.  496,  6  S.  B  175, 
similar  to  that  made  in  the  Grimes  Case,  su- 
pra; but  the  reasoning  of  CSdef  Justice  Sim- 
mons In  the  case  of  Railway  Co.  t.  Goodrum, 
by  which  he  shows  that  the  ruling  in  Grimes 
T.  Jones  is  not  In  confilct  with  tbe  ruling  in 
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Railway  Oo.  t.  Ooodrom,  applies  with  equal- 
ly aa  much  force  to  the  ruling  In  the  Davld- 
aon  Case.  It  Is  apparent  from  the  reasoning 
of  Jtidge  Blandford  In  this  last-named  case 
that  the  main  question  with  which  the  court 
was  then  concerned  was  whether  a  certiorari 
was  such  a  suit  as  could  be  renewed  within 
six  months,  under  the  provisions  of  the  Oode 
cited  supra.  While  we  commend  the  rea- 
soning of  Justice  Blandford  as  very  strong 
In  showing  that  it  is  not,  yet  we  in  no  par- 
ticular go  to  the  extent  of  ruling  that  a  cer- 
tiorari, when  properly  sued  out.  Is  not  a  suit 
within  the  contemplation  of  the  law.  All 
the  reasoning  in  the  later  cases  is  to  the  elTect 
that,  when  ■  cotiorarl  Is  defectiye  in  that  a 
requirement  of  the  statute  necessary  to  the 
issiiance  of  the  writ  has  been  omitted,  the 
-welt  Is  void;  It  Is  a  nonentity,  and  not  a  suit. 
It  must  therefore  be  ruled  that,  when  the  first 
certiorari  was  dismissed  because  of  a  de- 
fective affidavit,  the  case  was  at  an  end,  be- 
cause the  attempt  to  certiorari  was  abortive, 
and  the  writ  which  issued  was  void.  Being 
00^  It  cannot  be  renewed  under  the  provisions 
of  the  Civil  Code  (section  3786),  as  was  at- 
tempted to  be  done  in  the  present  case. 

Judgment  affirmed.  All  the  Justices  con- 
earring,  except  VEW18,  J.,  absent  on  account 
ttt  sickness. 

Old  Oa.  ID) 

THORNTON  v.  TRAVBLBBS'  INS.  CO. 

TRAVBLBBS'  INS.  CO.  t.  THORNTON. 
(Supreme   Court  of  Oeorgla.    Aug.   7,   1902.) 

APPBAL-REVIBW-ORANT  OF  NEW  TRIAI/- 
OITY  COtJKT-^tJRY  TRIAL— ACCIDENT  IN- 
8URAKCB  — ACnON  ON  POUCY  —  WAIVER — 
PLEADINO-AUENDUBNT— PROOF  OF  LOSS— 
REFUSAL  TO  PAT. 

1.  A  judgment  granting  a  first  new  trial  will 
never  be  reversed  unless  the  law  and  the  facts 
demanded  the  verdict  rendered;  and  this  is 
true  notwithstanding*  the  grant  of  a  new  trial 
may  have  been  based  upon  a  single  ground 
in  the  motion,  and  though  this  ground  may 
not  have  been  well  taken.  But  where,  in  such 
m  case,  the  defendant  in  error  brings  a  cross- 
bill of  exceptions,  the  assignments  of  error 
therein  relating  to  matters  which  will  prob- 
ably arise  at  another  hearing  will  be  decided. 

2.  A  judge  of  a  bity  court,  who  has,  under 
the  act  creating  the  court,  "power  and  au- 
thority to  hear  and  determine  all  civil  cases 
of  which  the  said  court  has  jurisdiction,"  when 
no  demand  for  a  Jury  is  made  within  a  given 
time,  may  hear  aU  such  cases  without  a  Jury; 
Init  he  is  not  required  to  do  so,  and  be  may, 
in  his  discretion,  submit  any  civil  case  to  a 
Jary,  though  no  demand  for  that  form  of  trial 
may  have  been  made  by  either  party. 

3.  When  an  accident  insurance  company 
•eeks  to  'avoid  llebilitv  under  a  clause  in  a 
policy  providing  that  the  "insurance  shall  not 
cover  •  •  *  accident,  nor  injuries,  nor 
death,  nor  loss  of  limb  or  sight,  resnlting, 
wholly  or  partly,  directly  or  indirectly.  •  •  • 
(ron  hernia,"  and  the  insured  had,  at  the 
ttato  of  the  injory  for  which  indemnity  is 
claimed,  an  existing  hernia  in  his  system,  it  is 
incumbent  upon  the  company,  after  it  has  been 
prima  facie  shown  that  an  injury  to  the  plain- 
tiff resulted  from  an  accident  within  the  mean- 
ing of  the  policy,  to  show  that  the  existenc* 
of  tiM  ksnua  at  that  tim*  waa  a  •nbstantial 


contributing  cause,  which  wholly  or  partly,  di- 
rectly or  indirectly,  brought  about  tilie  injury 
resulting  from  the  accident;  and  liability  un- 
der the  policy  Is  not  defeated  by  showing  sim- 
ply that  the  existence  of  the  hernia  render- 
ed more  serious  the  consequences  resulting 
from  the  accident.  Lumpkin,  P.  J.,  and  Lit- 
tle, J.,  dissenting. 

4.  Where,  in  a  policy  of  insurance,  there  is  an 
express  stipulation  that  "no  agent  has  power 
to  waive  any  condition  of  this  policy,"  the  in- 
sured, by  an  acceptance  of  the  policy,  is  estop- 
ped from  relying  upon  any  agreement  made 
with  an  agent  having  the  effect  of  waiving 
one  of  the  couditions  enumerated  in  the  policy. 

5.  In  a  suit  brought  upon  a  policy  of  accident 
insurance  to  recover  an  indemnity  for  loss  of 
time  during  a  period  of  total  disability,  it  is 
error  to  allow  an  amendment  setting  up  a  claim 
under  the  policy  for  indemnity  for  a  partial 
disability  for  a  period  of  time  following  the 
period  of  total  disability,  when  the  amendment 
does  not  allege  that  proper  proof  of  such  claim 
was  made  within  the  time  required  under  the 
policy.  A  refusal  on  the  part  of  ther  com- 
pany to  pay  a  claim  for  a  total  disabili^  or  a 
denial  of  liability  on  its  part  for  such  indem- 
nity, would  not  have  the  effect  of  relieving  the 
insured  from  the  necessity  of  making  the 
proof  necessary  to  establish  his  additional 
claim  for  a  partial  disability. 

6.  Such  of  the  assignments  of  error  as  are 
not  referred  to  in  the  preceding  notes  which 
relate  to  matters  wtiich  msy  arise  upon  another 
trial  are  dealt  with  in  the  opinion. 

(Syllabus  by  the  Court.) 

Error  from  dty  comrt  at  Americns;  C.  R. 

Crisp,  Judge. 

Action  by  W.  J.  Thornton  against  the  Trav- 
elers' Insurance  Company.  Judgment  for 
plaintiff  for  a  part  of  the  amount  paid,  and 
both  parties  bring  error.  Judgment  on  the 
main  bill  of  exceptions  affirmed.  Ooss-blll 
reversed. 

J.  H.  Lumpkin,  for  plaintiff.  E.  iu  Haw- 
Una,  for  defendant 

COBB,  J.  Thornton  sued  the  Insurance 
company  In  the  city  court  of  Amerlcus  upon 
a  policy  of  accident  Insursnce,  and  recovered 
a  verdict  Tbe  defendant  filed  a  motion  for 
a  new  trial,  which  was  granted,  the  Judge 
stating  In  the  order  sustaining  the  motion 
that  a  new  trial  was  granted  for  the  reason 
that  under  the  contract  contained  m  the  pol- 
icy and  the  evldeace  produced  at  the  trial 
he  did  not  think  the  plaintiff  waa  entitled  to 
recover,  and  that  a  new  trial  was  granted 
for  this  reason  alone.  To  this  Judgment 
Thornton  excepted,  and  the  Insurance  com- 
pany, by  a  cross-bill  of  exceptions,  assigns  er- 
ror upon  various  rulings  made  during  the 
progress  of  the  case,  and  upon  the  refusal  of 
the  court  to  grant  a  new  trial  upon  all  of  the 
grounds  contained  In  the  motion  therefor. 

1.  This  was  the  first  grant  of  a  new  trial, 
and,  as  the  verdict  rendered  was  not  de- 
manded under  the  law  and  the  facta  of  the 
case,  an  affirmance  of  this  Judgment  neces- 
sarily results.  Carter  v.  Dunson,  113  Oa. 
874,  88  B.  B.  830,  and  cases  cited.  As  the 
effect  of  this  affirmance  Is  to  leave  the  case 
to  be  tried  again  In  the  court  below,  It  Is 
necessary  to  decide  such  of  the  questions 
raised  in  the  cross-bill  of  exceptions  as  relate 
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to  matten  which  win  likely  arise  at  the  next 
trlaL  Gly.  Code,  J  6627;  Holmea  t.  Lang- 
•ton.  110  Oa.  862,  86  8.  B.  251  (7). 

2.  The  plalntlfr  failed  to  make  a  demand 
for  a  }ory  trial  at  the  first  term,  bnt  such  a 
demand  was  made  in  writing  at  the  next 
succeeding  term.  The  court  submitted  the 
case  to  a  jury,  over  the  objection  of  the  de- 
fendant, and  upon  this  ruling  error  Is  as- 
signed. The  fourteenth  section  of  the  act 
creating  the  city  court  of  Americus  Is  as  fol- 
lows: "The  judge  of  said  city  court  shall 
have  power  and  authority  to  hear  and  deter^ 
mine  all  civil  cases  of  which  the  said  court 
has  jurisdiction,  and  to  give  judgment  and 
Issue  execution  thereon:  provided,  always, 
that  either  party  In  any  case  shall  be  en- 
titled to  a  trial  by  jury  In  said  court  upon 
entering  a  demand  therefor  by  himself  or 
his  attorney  In  writing  on  or  before  the  call 
of  the  docket  at  the  term  to  which  the  cause 
Is  returnable.  In  all  cases  where  such  a  party 
la  entitled  to  a  trial  by  jury  imder  the  con- 
stltntlon  and  laws  of  this  state."  Under  this 
act  the  judge  of  the  city  court  of  Americus 
has  authority  to  try  without  a  jury  all  civil 
cases  In  which  no  demand  for  a  jury  trial 
Is  made  at  the  first  term;  but  he  Is  not  re- 
quired to  do  this.  If,  in  his  discretion,  a  jury 
trial  Is  to  be  preferred.  Railroad  v.  Gleason, 
09  Ga.  201  (3). 

8.  The  present  suit  was  brought  for  loss 
of  time  resulting  from  an  injury  received  by 
Thornton  while  riding  as  a  passenger  upon 
a  railway  train  using  steam  as  a  motive  pow- 
».  The  contract  of  insurance  contained  a 
stipulation  Indemnifying  the  insured  against 
loss  of  time  "resulting  from  bodily  injuries 
effected  during  the  term  of  this  Insurance 
through  external,  violent,  and  accidental 
means  which  shall.  Independently  of  all  other 
causes,  Immediatdy  and  wholly  disable  him 
from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation."  It  also 
indemnified  against  loss  of  time  from  partial 
disability  under  certain  circumstances.  The 
policy  contained  a  stipulation  in  the  following 
language:     "This  insurance  shall  not  cover 

*  *  *  accident,  nor  Injuries,  nor  disabil- 
ity, nor  death,  nor  loss  of  limb  or  sight,  re- 
sulting wholly  or  partly,  directly  or  Indirectly, 

*  *  *  from  hernia."  The  insured  was  at 
the  time  of  the  injury,  and  had  been  for 
years  before  that  time,  afflicted  with  what  is 
called  hy  the  medical  experts  who  testified 
la  the  case  a  "reducible  hernia,"  and  at  the 
time  of  the  Injury  this  hernia  was  of  such 
a  character  as  to  require  the  insured  to  wear 
a  truss.  While  traveling  as  a  passenger  upon 
a  railway  train,  the  insured  arose  from  his 
seat,  and  walked  along  the  aisle  of  the  car  for 
the  purpose  of  obtaining  a  drink  of  water, 
and  while  thus  walking  In  the  car  a  sudden 
lurch  of  the  train  threw  him  violently  to  one 
side,  and  the  truss  which  he  was  wearing 
struck  against  the  arm  of  one  of  the  seats, 
and  the  blow  thus  received  produced  what  is 
termed  by  the  medical  experts  "a  strangulat- 


ed hernia."  It  was  neeessary,  la  order  to  re* 
lieve  this  strangulated  hernia,  that  a  surgical 
operation  should  be  pwformed,  and,  as  a  con- 
sequence of  the  Injury  received  by  the  In- 
sured, he  was  totally  disabled  from  work  for 
some  weeks,  and  after  this  total  disability 
ceased  he  waa  partially  disabled  for  an  addi- 
tional time,  consisting  of  several  weeks.  Up- 
on this  state  of  facts  the  defendant  contends 
that  it  is  not  liable  to  the  insured,  for  the 
reason  that,  while  the  Injury  was  a  "bodily 
Injury  effected  through  external,  violent,  and 
accidental  meana,"  the  loss  of  time  did  not 
result  from  this  Injury  independently  of  all 
other  causes,  but  was  partly.  If  not  wholly, 
and  indirectly.  If  not  directly,  die  result  of 
the  hernia  which  existed  in  the  system  of  the 
insured  at  the  time  of  the  accident  On  the 
other  hand,  the  insured  claims  that  he  is  en- 
titled to  recover,  for  the  reason  that  the  her- 
nia which  existed  in  his  system  at  the  time 
of  the  accident  was  not  the  proximate  cause 
of  the  injury;  that  the  injury  would  have  re- 
sulted even  if  he  had  been  a  perfectly  sound 
man,  and  altogether  free  from  the  bodily  in- 
firmity resulting  from  hernia;  that  the  com- 
pany is  liable  to  him  for  the  reason  that  he 
was  Injured  as  the  result  of  an  accident, 
within  the  meaning  of  the  policy;  and  that 
the  mere  fact  that  his  injuries  might  have 
been  aggravated  by  the  existence  of  the 
hernia  at  the  time  of  the  Injury  does  not  de- 
feat his  right  to  recover  under  the  contract. 
There  can  be  no  question  that  the  insured's 
injuries  were  the  result  of  an  accident  within 
the  meaning  of  the  policy.  The  question  to 
be  determined  is  whether  the  fact  that  the 
Insured  had  at  that  time  a  hernia  existing 
in  his  system  would  preclude  blm  from  re- 
covering on  the  policy,  when  the  effect  of 
the  Injury  resulting  from  the  accident  was 
to  change  the  character  of  the  complaint  from 
which  he  was  suffering  from  that  of  a  re- 
ducible hernia,  which  seems  not  to  be  neces- 
sarily of  a  serious  nature,  to  that  of  a  stran- 
£;ulated  hernia,  which  seems  to  be  in  some 
cases  of  a  dangerous,  and  in  aU  cases  of  a 
serious,  nature.  It  seems  to  us  that  the  teat 
to  be  applied  in  order  to  determhie  whether 
there  is  a  liability  under  the  contract  is 
whether  the  condition  of  the  insured  in  bar- 
ing, at  the  time  of  the  accident,  a  reducible 
hernia,  contributed  to  the  accident  In  whole 
or  In  part,  directly  or  indirectly.  If  it  did 
contribute,  the  company  would  not  be  liable. 
But  if  the  existence  of  the  hernia  In  the 
system  of  the  insured  at  the  time  of  the  acci- 
dent did  not  substantially  contribute,  wholly 
or  partly,  directly  or  Indirectly,  in  bringing 
about  the  injury,  but  merely  aggravated  the 
consequences  of  the  accident,  then  the  plaliw 
tiff  would  be  entitled  to  recover.  If  the  In- 
sured had  been  a  perfectly  sound  man  at  the 
date  of  the  accident,  and  it  had  resulted  In 
producing  a  hernia,  the  company  would  be 
liable.  In  Accident  Ass'n  v.  Alexander,  104 
Ga.  709,  SO  S.  E.  939,  42  L.  R.  A.  188,  it  was 
held  that  the  Insurer  was  not  telleved  from 
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liability  apon  an  accident  policy  by  a  clause 
tberein  prorldlng  that  the  policy  should  not 
cova  "Injariea  or  death  resulting  from  or 
caused  directly  <a  indirectly,  wholly  or  In 
part,  by  disease  or  bodily  Infirmity,  hernia, 
•  •  •  rupture,"  etc.,  althougb  the  injury 
received  may  have  produced  hernia,  which 
caused  the  death  of  the  insured.  In  that 
case  the  Insured  was  a  perfectly  sound  man, 
a  blacksmith  by  trade,  and  a  blow  made  by 
tilm  with  a  Bledg:e  hammer  produced  a  stran- 
gulated bemla,  from  which  death  resulted. 
The  ruling  in  that  case  was,  In  substance, 
that  under  the  facts  there  was  no  injury  re- 
sulting from  bemla,  but  a  bemla  resulting 
from  an  injury.  This  ruling  is  amply  sup- 
ported by  authorities  both  English  and  Amer- 
ican, some  of  which  are  cited  in  the  opinion. 
See,  also,  1  CycL  Law  ft  Proc.  263;  1  Am. 
&  Kng.  Enc.  Law  (2d  Bd.)  318,  note  1;  8 
Joyce,  Ins.  i  2833;  NlbL  Ace  Ins.  (2d  Ed.) 
i  396;  Benefit  Ass'n  v.  Grauman,  107  Ind. 
288,  7  N.  B.  233.  In  construing  a  policy  of 
life  insurance,  that  interpretation  Is  to  be 
placed  upon  the  words  of  the  policy  which  is 
most  favorable  to  the  Insured,  and  all  ambi- 
guities and  doubts  are  to  be  resolved  in  ta> 
TOT  of  a  liability  against  the  insurer.  Bene- 
fit Ass'n  V.  Robinson,  101  Ga.  2S6,  30  S.  E. 
018,  42  L.  R.  A.  261  (2);  Warwick  v.  Knights 
of  Damon,  107  Ga.  121,  32  S.  E.  951.  And 
especially  Is  this  rule  of  construction  to  be 
adhered  to  and  applied  In  cases  where  the 
'  Insured  has  prima  fade  established  a  right 
to  recover  under  the  terms  of  the  policy,  and 
the  company  is  se^^g  to  defeat  such  a  ila- 
bUlty  by  showing  that  the  act  complained  of 
ts  within  one  of  the  exceptions  reserved  in 
ibe  contract  as  a  defense  to  an  action  on  the 
policy.  All  such  exceptions  are  to  be  con- 
strued strictly  against  the  company,  and  lib- 
erally in  favor  of  the  insured. 

Accident  policies  generally  contain  a  clause 
the  purpose  of  which  is  to  relieve  the  in- 
■urer  from  responsibility  in  case  of  death  or 
disability  of  the  Insured  from  disease.  The 
language  of  this  clause  is  not  the  same  in 
aU  policies,  and  the  determination  of  the 
qneation  whether,  under  such  a  clause,  the 
company  is  relieved  In  a  particular  case,  de- 
pends upon  the  exact  language  in  which  the 
exception  Is  couched.  The  American  and 
Hogllsb  Encyclopedia  of  Law  (vol.  1  [2d 
Bd.]  p.  815  et  seq.),  in  referring  to  clauses 
ct  this  character  in  policies  of  accident  in- 
surance, says:  "The  tendency  of  the  courts, 
under  the  settled  rules  of  construction  appli- 
cable to  insurance  contracts,  is  to  Interpret 
tbe  danse  In  a  manner  favorable  to  the  In- 
ravod;  and  where  the  accident  can  be  con- 
sidered as  the  iHTOxlmate  canse  of  death,  al- 
though disease  may  have  been  present  as  a 
■econdary  cause,  or  where  the  death  Is  the 
reasonable  and  natural  consequence  of  the 
taijnry,  although  disease  may  have  super- 
vened, tbe  policy  Is  not  avoided  unless  tbe 
•xceptlon  plainly  includes  such  case.  Foli- 
exceptlng  'death  or  disability  in  conse- 
,  42  8.B.— 10 


quence  of  disease,'  or  Injury  happening  di- 
rectly or  indii-ectly  In  'consequence  of  dis- 
ease, or  caused  wholly  or  In  part  by  disease,' 
or  'Injury  caused  by  or  arising  from  natural 
disease,'  have  received  interpretatlcm  in  ac- 
cord with  tbe  above  principles;  yet  where 
the  death  Is  directly  due  to  disease,  and  not 
to  accident,  the  exception  protects  the  in- 
surer." In  the  case  of  Travelers'  Associa- 
tion V.  Smith,  56  U.  8.  App.  893,  85  Fed.  401, 
29  C.  C.  A.  223,  40  L.  R.  A.  653,  Sanborn. 
Olrcult  Judge,  in  referring  to  the  question  aa 
to  ^wben  an  accident  Insurance  company 
would  be  liable  under  a  contract  containing 
clauses  similar  to  those  In  the  policy  under 
consideration,  says:  "If  the  death-  was 
caused  by  a  disease,  without  any  bodily  In- 
Jury  Inflicted  by  external,  violent,  and  acci- 
dental means,  as  in  the  case  of  the  malig- 
nant pustule  (Bacon  v.  Accident  Ass'n,  123 
N.  Z.  304,  25  N.  B.  899,  9  L.  R.  A.  617,  20 
Am.  St  Rep.  748),  and  as  in  the  case  of  sun- 
stroke (Sinclair  v.  Assurance  Co.,  3  El.  & 
Bl.  478;  Dozler  v.  Casualty  Oo.  [0.  0.]  46 
Fed.  446,  13  L.  R.  A.  114),  the  association  was 
free  from  liability  by  the  express  terms  of 
the  certlflrata  If  the  deceased  suffered  an 
accident,  but  at  tbe  time  be  sustained  it  he 
was  already  suffering  from  a  disease  or  bod- 
ily Inflrmlty,  and  if  the  accident  would  not 
have  caused  his  death  If  hie  had  not  been 
affected  by  tbe  disease  or  Infirmity,  but  he 
died  because  tbe  accident  aggravated  the  dis- 
ease^ or  the  disease  aggravated  tbe  effects 
of  the  accident,  as  in  the  case  of  the  insured 
who  was  subject  to  such  a  bodily  Inflrmlty 
that  a  short  run,  followed  by  stooping,  which 
would  not  have  injured  a  healthy  man,  pit^ 
dnced  apoplexy  (Insurance  Ck).  v.  Selden,  43 
U.  S.  App.  253,  78  Fed.  285,  24  O.  G.  A.  92), 
tbe  association  was  exempt  from  liability, 
because  the  death  was  caused  partly  by  dis- 
ease and  partly  by  accident  If  the  death 
was  caused  by  bodily  injuries  effected  by  ex- 
temal,  violent,  and  accidental  means  alone^ 
the  association  was  liable  to  pay  tbe  prom- 
ised indemnity.  If  tbe  death  was  caused  by 
a  disease  which  was  not  the  result  of  any 
bodily  infirmity  or  disease  In  existence  at  the 
time  of  tbe  accident  but  which  was  itsdf 
caused  by  tbe  external,  violent  and  acd- . 
dental  means  which  produced  the  bodily  In- 
Jury,  the  association  was  equally  liable  to  pay 
tbe  indemnity.  In  such  a  case  the  disease  Is 
an  effect  of  the  accident  the  Incidental 
means  produced  and  used  by  the  original 
moving  cause  to  bring  about  its  fatal  effect 
a  mere  link  In  the  chain  of  causation  be- 
tween the  accident  and  the  death;  and  tbe 
death  Is  attributable,  not  to  the  disease,  but 
to  the  causa  causans— to  the  accident— alone. 
Insurance  Co.  v.  Robblns'  Adm'r.  27  U.  8. 
App.  547,  560,  561,  65  Fed.  178,  186,  12  C.  C. 
A.  544,  552,  27  L.  R.  A.  629;  Railroad  Co. 
V.  Callaghan,  12  U.  S.  App.  541,  550,  56  Fed. 
988,  994,  6  a  O.  A.  205,  210;  Railroad  Co.  v. 
Kellogg,  94  U.  S.  469,  475,  24  L.  Ed.  256,  259; 
Accident  Ass'n  t.  Sbryock,  86  U.  S.  App.  668, 
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6(58,  78  Fed.  T74,  776,  20  0.  0.  A.  3.  6."  In 
Lawrence  v.  Insurance  Co.,  7  Q.  B.  Dlv.  216, 
tbe  policy  sued  on  contained  the  following 
condition:  "This  policy  Insures  payni'ent 
only  In  case  of  Injuries  accidentally  occur- 
ring from  material  and  external  cause  oper- 
ating upon  tbe  person  of  tbe  insured,  where 
sucb  accidental  Injury  is  tbe  direct  and  sole 
cause  of  deatb  to  tbe  insured;  but  it  does 
not  insure  in  case  of  deatb  arising  from  fits, 

*  *  *  or  any  disease  whatsoever  arising 
before  or  at  tbe  time  of  or  following  sucb 
accidental  injury,  wbetber  consequent  upon 
sucb  accidental  Injury  or  not,  and  wbeth^ 
causing  such  deatb  directly  or  Jointly  witb 
such  accidental  Injury."  It  appeared  tliat 
tbe  insured,  wbile  in  a  railway  station,  was 
seized  wltb  a  fit,  and  fell  forwards  off  tbe 
platform  across  the  railway,  when  an  en- 
gine and  carriages  which  were  passing  went 
over  bis  body  and  killed  bim.  It  was  b^d 
that  bis  deatb  was  caused  by  an  accident, 
within  tbe  meaning  of  tbe  policy,  and  that 
tbe  Insurer  was  liable.  Denman,  J.,  said: 
"I  think  we  are  bound  to  bold  that  tbe  deatb 
arose  from  tbe  engine  destroying  the  Insured 
by  coming  across  blm,  and  not  from  tbe  pre- 
vious fact  of  a  fit  having  attacked  bim,  and' 
80  brought  iiim  tb«-e."  And  Williams,  J., 
Bald:  "The  true  meaning  of  this  proviso  is 
that,  if  the  death  arose  from  a  fit,  then  tbe 
company  are  not  liable,  even  though  acci- 
dental injury  contributed  to  the  death  in  the 
sense  that  tjiey  were  both  causes,  which  op- 
erated Jointly  in  causing  It  That  is  the 
meaning,  in  my  opinion,  of  this  proviso. 
But  it  Is  essential  to  that  construction  that  It 
should  be  made  out  that  the  fit  was  a  cause 
In  the  sense  of  being  tlie  proximate  and  im- 
mediate cause  of  the  death,  before  tbe  com- 
pany are  exonerated,  and  it  is  not  tbe  less  so 
because  yon  can  show  that  another  cause  in- 
tervened   and    assisted    lo    tbe    causation. 

*  *  *  I  therefore  put  my  decision  on  tbe 
btoad  ground  that,  according  to  tbe  true  con- 
Btmctlon  of  this  policy  and  this  proviso,  this 
was  not  an  act  arising  from  a  fit,  and  there- 
fore whether  It  contributed  directly  or  Indi- 
rectly, or  by  any  other  mode,  to  tbe  happen- 
ing of  the  subsequent  accident,  seems  to  me 
wholly  Immaterial,  and  the  Judgment  of  tbe 
coort  ought  to  be  In  favor  of  tbe  plaintifl." 

Tbe  language  co^talned  In  tbe  clanse  of 
tbe  policy  now  under  consideration  is  alto- 
gether different  from  that  which  was  con- 
tained in  the  policy  In  the  Lawrence  Case. 
It  Is  distinctly  provided  In  tbe  policy  now 
before  ns  that  if  the  injury  is  one  resulting 
wholly  or  partly,  directly  or  indirectly,  from 
hernia,  the  company  is  not  liable.  When 
tbe  plaintiff  shows  that  his  loss  of  time  re- 
sulted from  a  bodily  injury  inflicted  through 
external,  violent,  and  accidental  means,  this 
Imposes  prima  facie  a  liability  upon  the 
company  under  tbe  terms  of  tbe  policy,  and 
if  It  seeks  to  avoid  liability  on  the  ground 
Oiat  tbe  plaintiff's  injury  was  received  in 
■ach  •  manner  as  to  bring  tbe  case  vrltbln 


one  of  the  exceptions  contained  in  llie  policy, 
tbe  burden  is  upon  tbe  company  to  estab- 
lish this  defense.  It  was,  therefore,  in  the 
present  case,  incumbent  upon  tbe  defendant. 
In  order  to  defeat  liability,  to  show  tliat  tbe 
injury  which  the  plaintiff  bad  received  re- 
sulted either  wholly  or  in  part,  directly  or 
indirectly,  from  the  fact  that  at  the  time 
of  tbe  injury  a  hernia  existed  in  bis  system. 
If  tbe  hernia  that  so  existed  did  not  sub- 
stantially contribute  to  tbe  injury  which  re- 
sulted from  tbe  accident,  tbe  plaintiff  wonld 
be  entitled  to  recover,  notwithstanding  the 
fact  that  tbe  presence  of  the  hernia  might 
aggravate  the  consequences  of  the  accident, 
and  thus  result  in  tbe  plaintiff's  disability 
continuing  for  a  longer  time  than  It  would 
have  continued  but  for  tbe  presence  of  the 
hernia.  Tbe  fact  that  tbe  plaintiff  had  a 
hernia  would  not  alone  relieve  the  company 
from  liability  If  Ills  injury  was  tbe  result  of 
tbe  accident.  Tbe  effect  of  tbe  stipulation 
is  simply  that  tbe  company  will  not  be' re- 
sponsible for  injuries  received  as  a  result  of 
an  accident  in  which  tbe  existing  hernia  is 
either  tbe  sole  or  a  contributing  cause.  That 
clause  In  the  policy  which  excepts  from  tbe 
operation  of  tbe  policy  Injuries  resulting 
from  '  disease,  etc.,  properly  construed,  ex- 
cepts an  accident  which  is  tbe  result  of  dis- 
ease, and  not  tbe  consequences  flo-wlng  from- 
an  accident  which  was  entirely  disconnected 
with  the  disease.  To  illustrate:  If  a  policy 
bolder  should  have  a  serious  and  long-con- 
tinued illness,  such  as  a  fever  of  some  na- 
ture, and  while  recovering  therefrom,  and 
In  a  condition  unable  to  resist  successfully 
any  serious  shock,  should  receive  a  blow 
upon  tbe  bead  from  falling  plastering,  from 
which  deatb  ultimately,  though  not  immedi- 
ately, resulted,  tbe  proximate  cause  of  the 
deatb  would  be,  not  the  fever,  but  the  blow 
from  tbe  plastering,  although  deatb  may  not 
have  resulted  but  for  tbe  debilitated  con- 
dition of  the  injured  person  resulting  from 
tbe  fever.  In  sucb  a  case  the  immediate 
cause  of  tbe  death  was  tbe  blow  on  the 
bead,  though  tbe  consequences  might  be  the 
result  of  tbe  disease  from  which  he  suffered. 
In'  order  to  defeat  a  recovery  under  sucb  a 
clause  in  the  policy,  it  must  be  shown  that 
the  disease  was  tbe  substantial  cause  of  the 
injury;  and  the  mere  fact  that  tbe  disease 
may  aggravate  tbe  consequences  of  tbe  In- 
Jury,  and  make  them  more  serious  than  tbey 
would  have  been  otherwise,  does  not  bring 
tbe  case  'within  the  exception  stated  in  tbe 
policy.  Many  other  illustrations  might  be 
oaed,  but  we  think  this  suflicioit  to  show 
that  in  a  case  like  the  one  now  under  con- 
sideration the  insured  will  not  be  precluded 
from  recovering  simply  because  he  bad  a 
bemla,  and  while  thus  afOicted  sustained  an 
accidental  injury,  which  any  one,  even  in 
sound  health,  would  have  sustained  under 
similar  circumstances;  tbe  only  effect  of  tbe 
hernia  being  to  aggravate  tbe  consequences 
resulting  from  the  accident.     If  upon  an- 
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other  trial  of  the  case  it  should  be  made  to 
appear  that  the  tact  that  the  plalntUf  had 
at  the  time  of  the  injury  a  reducible  hernia 
did  not  substantiaUj  contribute  to  the  in- 
Jury,  he  will  be  entitled  to  recover,  notwith- 
standing It  might  appear  that  the  conse- 
qoences  resulting  from  the  Injury  might 
have  been  more  serious  on  account  of  the 
presence  of  the  hernia  than  they  would  have 
been  if  the  plaintiff  had  been  free  from  thia 
Infirmity.  On  the  other  hand,  if  It  aboold 
be  made  to  appear  that  the  existence  of  the 
hernia  in  the  system  of  the  insured  was  a 
substantial  contributing  cause  in  bringing 
about  the  injury,  and  the  injury  was  the  re- 
sult, either  in  whole  or  In  part,  directly  or 
indirectly,  from  the  fact  that  at  the  time 
tt  was  Inflicted  the  insured  liad  within  his 
■ystem  the  reducible  herxda,  then  the  de- 
fendant would  hare  made  out  its  defense^ 
and  the  plalntlfF  would  not  be  entitled  to 
recover.  We  express  no  opinion  upon  the 
facts  disclosed  by  the  present  record,  as  the 
case  goes  back  for  another  trial,  at  which 
a  dlfCerent  state  of  facts  may  be  made  to 
appear. 

4.  The  plaintiff  testified  tiiat  be  told  the 
agent  of  the  company  to  whom  the  application 
for  the  policy  was  made,  at  the  time  the 
application  was  made,  that  he  had  hernia, 
and  that  the  agent  told  him  that  it  was  not 
necessary  to  state  thU  in  the  application, 
that  he  did  not  want  it  in  the  application, 
that  the  company  did  not  require  it.  The 
purpose  of  this  testimony  seems  to  have  been 
to  establish  a  waiver  on  the  part  of  the 
company  of  its  right  to  Insist  upon  that  pro- 
Tlalon  in  the  policy  that  tt  would  not  be 
liable  for  Injuries  resulting  from  hernia. 
The  policy  delivered  to  the  plalntifC  had  in 
tt  a  stipulation  that  "no  agent  has  power 
to  waive  any  condition  of  this  policy."  Even 
If  the  evidence  offered  was  sufficient  in  it- 
self to  show  a  waiver,  the  agent  had  no 
authority  to  make  this  waiver  in  behalf  of 
the  company;  and  when  the  policy  was  de- 
livered to  the  plalntlfC  with  this  stipulation 
appearing  in  the  face  thereof,  he  was  put 
on  notice  that  this  waiver  by  the  agent  was 
not  binding  on  the  company,  and  he  is  pre- 
duded  from  setting  up  the  waiver  claimed 
to  liave  been  thus  made.  Porter  v.  Friendly 
Society,  114  Ga.  937,  41  S.  B.  45;  Cleaver 
T.  Insurance  Co.,  65  Mich.  527,  82  N.  W. 
MO,  8  Am.  St  Rep.  908;  Cook  t.  Insurance 
Co..  84  Mich.  12,  47  N.  W.  568. 

5.  The  petition  of  the  plaintiff,  as  original- 
ly filed,  claimed  indemnity  for  a  total  disabil- 
ity continuing  for  10  weeks;  it  being  alleged 
that,  in  accordance  with  the  conditions  of  the 
policy,  he  had  given  to  the  company  immedi- 
ate notice  in  writing  of  the  Injury  which  he 
had  sustained,  and  for  which  he  claimed  in- 
demnity. At  the  trial  an  amendment  was  of- 
fered. In  which  the  plaintiff  claimed  addi- 
tional indemnity  for  25  weeks  of  partial  dis- 
ability, at  the  rate  of  $40  a  week.  The  de- 
fendant objected  to  the  allowance  of  this 


amendment,  upon  the  ground  ttiat  the  same 
added  a  new  and  distinct  cause  of  action; 
and  also  for  the  reason  that  there  was  no  al- 
legation In  the  amendment  that  the  plaintiff 
had  given  to  the  defendant  immediate  writ- 
ten notice  of  the  full  particulars  of  the  acci- 
dent and  injuries  sued  for,  and  furnished  it 
afllrmative  proof  of  the  duration  of  such  par- 
tial disability  within  13  months  of  the  time 
of  the  accident,  as  required  by  the  conditions 
of  the  policy.  The  court  overruled  the  objec- 
tions to  the  amendment,  and  allowed  the 
same,  and  to  this  ruling  the  defendant  ex- 
cepted. The  petition  alleged  that  the  insured 
was  injured  (»  the  17th  day  of  April,  1900, 
and  the  amendment  was  allowed  on  tiie  6th 
day  of  August,  1901.  The  policy,  copy  of 
which  was  attached  to  the  petition,  contained 
a  provision  that:  "Immediate  written  notice, 
with  full  particulars,  and  full  name  and  ad- 
dress of  Insured,  is  to  be  given  said  company 
at  Hartford,  Conn.,  of  any  accident  and  In- 
Jury  for  which  claim  is  made.  Unless  afllrm- 
ative proof  of  death,  loss  of  limb  or  sight,  or 
duration  of  temporary  disability,  and  of  their 
being  the  proximate  result  of  external,  vio- 
lent and  accidental  means,  is  so  furnished 
within-  tlilrteen  months  from  time  of  such  ac- 
cident all  claims  based  thereon  shall  be  for- 
feited to  the  company."  We  think  the  court 
erred  to  allowing  this  amendment  Under 
the  stipulation  In  the  policy  it  was  incumbent 
upon  the  insured,  as  scon  as  he  was  injured, 
to  ^ve  immediate  notice  of  this  fact  to  the 
company,  and  under  the  allegations  of  the  pe- 
tition this  was  done.  A  compliance,  however, 
with  this  provision  of  the  policy  did  not  give 
him  a  right  of  action  upon  the  policy.  As  a 
condition  precedent  to  suit  it  was  incumbent 
upon  him,  in  addition  to  the  immediate  writ- 
ten notice  provided  for,  to  furnish  to  the  com- 
pany, within  13  months  from  the  date  of  the 
accident,  afllrmative  proof  of  the  duration  of 
the  disability;  and  upon  his  failure  to  do  this 
any  claim  that  he  had  ag^ainst  the  company 
would  be  forfeited.  According  to  the  allega- 
tions of  the  petition,  the  insured  did  furnish, 
within  due  time,  affirmative  proof  showing  a 
total  disability  for  a  period  of  10  weeks,  and 
made  claim  for  indemnity  for  such  disability. 
The  company  absolutely  refused  to  pay  this 
claim.  He  did  not  furnish  to  the  company, 
within  13  months,  proof  of  any  other  disabil- 
ity than  a  total  disability  for  10  weeks;  nor 
did  he,  prior  to  the  bringing  of  the  suit  make 
any  demand  or  claim  against  the  company 
other  than  that  for  Indemnity  for  a  total  dis- 
ability. It  is  said  that  the  absolute  refusal 
to  pay  on  the  part  of  the  company  relieved 
the  insured  from  the  necessity  of  making  this 
proof.  Of  course,  it  la  well  settled  that  an 
absolute  refusal  to  pay,  or  a  denial  of  liabil- 
ity, dispenses  with  the  necessity  of  maktog 
formal  proofs  of  loss  under  a  policy  of  in- 
surance. Insurance  Co.  v.  Wickham,  110  Oa. 
129,  86  S.  B.  287  (2).  We  do  not  onderstand, 
however,  that  this  rule  applies  to  a  case 
where  the  insured  has  two  separate  and  dis- 
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Unet  dalma  of  Indemnity,  and  makes  a  de- 
mand tar  only  one,  and  the  refnsal  to  pay  is 
limited  to  the  demand  so  made.  It  seems 
that  the  principle  of  the  ruling  made  in  the 
case  cited  tirould  go  no  farther  than  to  re- 
lieve the  insured  from  the  necessity  of  mak- 
ing proper  proofs  of  loss  so  far  as  the  demand 
for  indemnity  made  by  him  Is  concerned. 
The  present  case  is  an  illustration  of  what  ■ 
hardship  would  result  if  the  rule  were  broad- 
er in  its  operation  than  that  Just  Indicated. 
The  insured  made  ■  demand  for  ■  total 
disability  of  10  weeks,  and  the  company  bad 
BO  notice  whatever  of  any  other  claim  or  de- 
mand on  bis  part  against  It  under  the  policy. 
For  reasons  satisfactory  to  It,  It  refused  to 
pay  tbis  claim;  and  now  It  is  contended  that, 
as  ■  result  of  this  refusal,  the  Insured  Is  re- 
lieved from  the  necessity  of  making  proper 
proofs  of  an  entirely  separate  and  distinct 
claim  under  the  policy,  of  which  the  con»- 
pany  has  never  bad  any  notice.  It  had  no- 
tice that  tbe  plaintiff  was  injured,  and  It 
bad  notice  that  the  plaintiff  claimed  in- 
demnity for  a  total  disability  of  10  weeica, 
bnt  it  bas  never  bad  any  notice  that  the 
plaintiff  claimed,  in  addition  to  tbe  total 
disability,  ■  partial  disability  for  25  weeks, 
until  after  a  salt  bad  been  brought  upon  tbe 
policy  to  recover  indemnity  for  the  total 
disability,  and  after  tbe  time  for  making 
proofs  of  loss  under  tbe  policy  bad  expired. 
We  do  not  mean  to  bold  that  tbe  plaintiff, 
by  making  proofs  of  loss  for  an  Indemnity 
of  10  weeks  at  a  time  when  be  did  not  know 
whether  there  would  or  wonld  not  be  a  par- 
tial disabiUty  followbig  this  total  disability 
wonld  be  precluded  from  making  a  demand 
for  Indonnlty  for  siKb  partial  disability. 
Bnt  we  do  hold  that,  even  If  be  could  make 
a  separate  demand  for  sncb  partial  dlsabil- 
tty,  such  demand  most  have  been  mads 
within  tbe  time  stipulated  In  tbe  policy,— 
that  Is,  within  18  months  from  the  date  of 
the  injury,— and  that  no  suit  can  be  brought 
on  tbe  policy  for  indemnity  for  such  partial 
disability  until  this  proof  has  been  made. 
6.  The  foregoing  deals  with  all  of  the 
questions  Involved  in  the  present  case  which 
It  Is  necessary  to  discuss  at  length.  There 
was  no  error  In  admitting  evidence  relating 
to  Thornton's  ability  to  labor  prior  to  the 
Injury.  Tbis  evidence  might  have  some  bear- 
ing upon  tbe  qnestlon  as  to  whether  the 
existence  of  the  hernia  substantially  con- 
tributed to  the  Injury  received  by  him.  There 
was  no  error  In  excluding  the  letters  written 
by  tbe  plaintiff  and  bis  counsel  to  the  de- 
fendant Tbe  letters  of  counsel  clearly 
showed  that  they  were  written  for  the  pur- 
pose of  inaugurating  negotiatioiiB  for  a  con»- 
promise,  and  there  was  nothing  In  the  letter 
of  the  plaintiff  which  was  at  all  relevant  to 
any  Issue  on  trial.  It  simply  showed  that 
the  plaintiff  was  irritated  at  tbe  refusal  of 
the  company  to  pay  bis  claim,  and,  as  a  con- 
sequence of  tbis  irritation,  made  a  foolish 
and  an  Idle  threat  to  Injure  tbe  company's 


basinesa  la  several  states  of  tbe  Union. 
The  charge  of  tbe  court,  which  Instmcted 
tbe  Jury  substantially  that  If  they  believed 
that  Thornton  procured  the  Insurance  by 
falsely  representing  that  he  was  free  from 
bodily  Infirmity,  and  sncb  representation 
was  material  and  false,  and  be  knew  It  was 
false  at  the  time  of  making  it,  and  If  this 
fact  was  unknown  to  tbe  company  or  Ita 
authorized  agent,  the  plaintiff  conld  not  re- 
cover, was  certainly  not  erroneous  as  against 
the  company,  and  we  are  not  called  upon  to 
decide  whether  It  contained  any  error  as 
against  the  plaintiff.  I/et  the  case  be  tried 
again  in  tbe  light  of  what  la  contained  in 
the  foregoing  opinion. 

Judgment  on  main  bill  of  excepUonB  af- 
firmed; cross-bill  reversed.  All  the  Justices 
concurring,  except  LEWIS,  J„  absent  on 
account  of  sickness. 

LUMPKIN,  P.  J,  and  LITTLB,  J.  (con- 
cnrring  specially).  We  concur  In  the  Jndg- 
menta  rendered  upon  both  bills  of  exceptions, 
and  In  each  of  the  rulings  announced  In  the 
headnotes  except  the  third.  From  that,  and 
from  tbe  reasoning  of  the  court  In  onpport 
thereof,  we  dissent  There  cannot.  In  our 
opinion,  upon  the  facta  disclosed  by  the 
record  In  this  case,  be  any  lawful  reeorery 
against  the  Insurance  company. 


(UO  Va.  4SSi 
BUBNHAM   T.  JAHE& 

(Supreme  Court  of  Appeals  of  Tirginla.    Sept 
12,  1902.) 

AOnOK  ON  NOTB-PATHENT— EVIDBNCa. 
1.  Evidence  in  actiOD  on  note  reviewed,  and 
fteM  insufflcient  to  sustain  defense  of  payment 

Appeal  from  corporation  court  of  BrlstoL 
Action  by  Mary  J.  James  against  George 
Bumham,  Jr.    Judgmmt  for  plaintiff.     De- 
fendant appeals.    Affirmed. 

Fulkerson,  Page  &  Hur^  for  appellant 
John  W.  Price,  for  appellee. 

HARRISON,  J.  On  the  1st  day  of  Septem- 
ber, 1887,  W.  W.  James,  Sr.,  sold  and  convey- 
ed certain  lota  in  the  city  of  Bristol  to  John 
M.  Bailey  and  W.  D.  Jones  Jointly.  Tlie  two 
grantees  executed  their  separate  notes  to  the 
grantor,  each  for  one-half  the  purchase  mon- 
ey, and  the  deed  was  duly  recorded,  reserving 
Ml  Ita  face  a  vendor's  Uen  to  secure  the  pni^ 
chase  money.  By  deed  dated  January  23. 
1888,  W.  D.  Jones  conveyed  bis  undivided 
half  interest  In  these  lota  to  bis  Joint  owner, 
John  M.  Bailey.  Aft«  passing  through  sev- 
eral successive  alioiatlons,  the  lota  mentioned 
were  conveyed,  on  the  19th  day  of  September, 
1888,  by  WiUiam  McGeorge,  Jr.,  and  wife  to 
tbe  appellant,  George  Bumham,  Jr. 

Tbis  suit  was  brought  In  October,  1889,  by 
Mary  J.  James,  as  assignee  of  her  husband, 
W.  W.  James,  Sr..  to  enforce  the  payment  of 
two  parctaaae-BHwey  wit«  ancuted  by  W.  O. 
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Jones,  one  of  tbe  two  original  purchasers  of 
the  lots  from  W.  W.  James,  Sr.  It  Is  not  de- 
nied In  this  proceeding  that  the  two  notes 
executed  by  John  M.  Bailey,  tbe  joint  pur- 
chaser with  W.  D.  Jones,  have  been  luld  off 
and  discharged. 

There  was  no  error  in  overruling  the  de- 
morrer  to  the  bllL  A  case  calling  for  equi- 
table relief  was  stated,  and  the  grounds  of  de- 
murrer suggested  were  matters  of  defense, 
rather  than  cause  for  denying  relief  in  ad- 
vance of  the  evidence  necessary  to  be  taken. 

That  the  complainant,  Mary  J.  James,  was 
the  lawful  assignee  for  value  of  the  notes 
raed  on  is  supported  by  full  and  complete 
proof. 

The  court  did  not  err  In  excluding  the  tea- 
tlmony  of  S.  V.  Fulkerson,  A.  Fulkerson,  John 
M.  Jones,  and  William  McGeorge  as  to  the 
statements  they  claim  to  have  heard  one  Wil- 
liam W&llace  make  about  the  transaction  un- 
der consideration.  This  evidence  was  clearly 
hearsay,  and  inadmissible  for  any  purpose. 
The  chief  defense  relied  on  was  that  the  two 
notes  sued  on,  which  were  executed  by  W. 
D.  Jones  to  W.  W.  James,  Sr.,  had  been  paid, 
and  that  the  complainant  had  been  guilty  of 
such  laches  In  prosecuting  her  suit  to  enforce 
collection  that  a  court  of  equity  would  not 
grant  relief.  A  careful  examination  of  tbe 
record  discloses  no  circumstances  that  can  be 
invoked  to  Justify  tbe  presumption  that  the 
notes  were  paid;  on  the  contrary,  the  pre- 
ponderance of  evidence  Is  to  the  effect  that 
they  have  not  been  paid.  It  is  not  pretended 
that  any  one  of  tbe  successive  purchasers  of 
these  lots  from  W.  D.  Jones  has  at  any  time 
paid  these  notes.  Tbe  contention  is  that  Jones 
at  some  time  paid  them.  The  notes  them- 
selves are  in  the  possession  of  tbe  appellee, 
Uary  J.  James,  without  credit  or  Indorse- 
ment. The  deed  retaining  the  vendor's  lien 
duly  recorded  is  not  marked  satisfied,  and 
the  evidence  shows  that  the  appellant  and  his 
predecessors  In  title  took  a  conveyance  of  tbe 
land  in  question,  not  only  with  coAstructlve 
notice  of  this  recorded  vendor's  lien,  but  with 
actual  notice  that  the  record  disclosed  such  a 
lien  not  marked  satisfied.  Not  one  dollar  ia 
shown  to  have  been  set  apart  by  any  one  for 
the  payment  of  these  notes,  nor  has  one  dol- 
lar been  traced  to  their  payment  Mary  J. 
James,  tbe  owner  of  the  notes,  says  they  are 
not  paid,  W.  W.  James,  the  assignor  of  tibe 
notes,  says  they  are  not  paid,  and  W.  D. 
Jones,  tbe  maker  of  the  notes,  a  abort  while 
before  his  death,  said  in  the  presence  of  three 
witnesses  that  the  notes  were  not  paid.  The 
only  direct  evidence  tending  to  establish  theh: 
payment  is  tbe  statement  of  McGeorge,  the 
grantor  of  the  appellant,  that  W.  W.  James 
bad  told  him  they  were  paid.  This  statement 
is  emphatically  denied  by  W.  W.  James,  and 
la  irreconcilable  with  tbe  admission  <rf  the 
maker  of  tbe  notes  against  his  own  Interest, 
in  tbe  presence  of  three  witnesses,  that  tbe 
aotes  wet«  unpaid.    W.  D.  Jones,  tbe  makw 


of  the  notes,  was  the  brother  of  the  appellee, 
Mary  J.  James.  While  reputed  to  be  a  very 
rich  man  at  the  time  be  executed  the  notes 
sued  on,  the  fact  is  abundantly  established 
I  that  he  was  a  speculator  In  real  estate,  and  a 
.debt  maker,  and  not  a  debt  payer.  It  appears 
that  at  the  time  he  made  the  purchase  in  ques- 
tion from  W.  W.  James  he  was  very  heavily 
in  debt,  and  hard  pressed;  that  his  large  in- 
debtedness continued  to  increase  in  volume 
tntil  be  died,  in  July,  1890,  leaving  many  thou- 
sands of  dollars  due,  and  no  assets  with  which 
to  pay.  During  the  three  yean  that  be  lived 
after  executing  the  notes  in  question,  he  was 
using  the  credit  of  bis  brothet^tai-Iaw,  James, 
In  bank  to  raise  money  to  aid  tai  keeping  him 
afloat.  In  brief,  the  whole  record  represents 
Jones  as  a  hard-pressed  person  financially,  and 
In  a  bankrupt  condition.  It  could  hardly  be 
presumed,  under  such  circumstances,  that  this 
debtor  paid  bla  sister,  whose  debt  was  well 
secured,  and  whom  he  could  more  easily  post- 
pone than  bis  clamorous  unsecured  creditors. 

The  vendor's  lien  here  sought  to  be  enforced 
was  not  barred  onder  tbe  statute  until  1907, 
and  this  suit  was  brought  In  1889,  eight  years 
before  tbe  chiim  was  barred.  Equity  wUl 
sometimes  refuse  relief  where  a  shorter  term 
than  that  prescribed  by  tbe  statute  of  limita- 
tions has  elapsed  witboot  suit,  bat  no  such 
laches  appear  In  this  case  as  would  Justify  a 
denial  of  relief  to  the  appellee.  Mrs.  James 
doubtless  knew  of  her  brother's  embarrassed 
financial  condition,  as  be  was  staying  a  large 
part  of  tbe  time  at  her  boose,  and  dkl  not 
care  to  enforce  ber  claim  during  the  three 
years  that  elapeed  before  bis  death.  After 
bis  death,  suits  were  brought  involving  a  set- 
tlement of  bis  estate,  and  an  Investigation  Into 
tbe  extensive  purchases  of  real  estate  made 
by  blm  in  several  states,  and  it  was  not  for 
some  tbne  that  it  was  known  that  the  real 
estate  would  not  pay  tbe  purchase-money  liens 
thereon,  and  that  tbe  estate  was  hopelessly  In- 
solvent 

For  these  reasons,  the  decree  appealed  tma 
must  be  aflarmed. 


dOO  Va.  616) 

8POOB  ▼.  TILSON  at  aL 

(Supreme  Court  of  Appeals  of  VlrglBla.    Sept 
UIMO.) 

SFBCmO      PKRrORMAlwa  —  DIVBNSM  —  IMi- 
FKCTIVa  TITLB. 

1.  In  a  bill  for  a  specific  performance  of  a 
contract  to  purchase  land,  it  is  no  defense,  on 
tbe  ground  of  defective  title,  that  the  assessor 
without  authority  reduced  tbe  area  of  the  land 
upon  his  books,  as  such  act  In  no  manner  preju- 
diced tbe  title  of  the  owner. 

Appeal  from  drcnlt  court  Smyth  county. 

BUI  by  James  Tilson  and  others  against 
W.  M.  Spoor.  From  a  decree  for  complain- 
ants, defendant  appeals.    AfiStrmed. 

Jaa  H.  Gilmore,  for  appellant  J.  H.  Ful- 
ton and  H.  N.  Bell,  tot  appellees. 
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KEIITH,  P.  ThiB  Is  the  sequel  of  the  case 
reported  In  .97  Va.,  at  page  279,  83  8.  E.  609. 

James  TUson  occupied  and  controlled  a 
tract  of  land  containing  about  600  acres, 
the  title  to  which  was  In  a  trustee,  for  the 
benefit  of  his  wife  and  her  children.  TUson 
had  cultivated  this  property  and  paid  the 
taxes  on  it  for  a  number  of  years  prior  to 
July  11,  1880,  upon  which  date  be  and  bis 
wife  and  his  children  entered  Into  a  contract 
with  W.  M.  Spoor  for  the  sale  of  the  300 
acres  of  this  land,  more  or  less,  at  the  price 
of  $3,500,  to  be  paid  in  four  equal  annual 
payments.  The  purchase  money  not  haying 
been  paid,  the  Tllsons  filed  their  bill,  praying 
the  specific  performance  of  the  contract. 
Spoor  answered  this  bill,  stating  that  he  pur- 
chased from  the  complainants  a  tract  of  land 
lying  on  the  foothills  of  the  Iron  Mountain, 
In  Smyth  county,  at  the  price  of  $3,500,  the 
Tendon  pointing  out  the  boundary  lines  there- 
of, and  representing  the  same  to  be  unin- 
cumbered,  except  to  the  extent  of  a  conflict 
of  title  with  the  heirs  of  George  Douglas, 
there  being  an  overlap  of  lines  with  these 
lands,  and,  as  to  this  overlap,  they  desired  to 
sell  with  covenants  of  special  warranty;  that 
the  property  was  desirable  as  a  whole,  be- 
cause of  its  showing  for  mineral  deposits, 
and  as  such  was  purchased,  but  respondent 
acertalned  that  the  representation  of  owner- 
ship and  possession  made  to  him  was  false 
and  fraudulent,  and  that  In  fact,  as  far  back 
as  the  year  1886,  complainants  had  entered 
on  the  commissioner's  book  of  Smyth  county 
a  disclaimer  of  right  and  title  to  200  acres  of 
the  land  sold  by  them.  He  further  states  that 
be  would  not  have  purchased  the  propertr 
except  as  a  whole,  and  he  denies  the  right  of 
the  complainants  to  require  him  to  take  the 
residue  of  the  tract,  sold  after  the  surrender 
of  200  acres  to  the  Douglas  heirs. 

When  the  case  was  before  us  upon  a  for- 
mer occasion,  we  were  of  opinion  that  the 
circuit  court  erred  In  sustaining  a  demurrer 
to  this  answer,  which  was  considered  as  a 
cross-bill;  being  of  opinion  that  If  its  aver- 
ments were  sustained  by  proof,  that  the  de- 
fendant would  be  entitled  to  a  rescission  of 
tUs  contract  The  case  was  remanded  to  the 
drcoit  court,  where  a  decree  was  entered,  in 
which  It  was  held  that  the  averments  of  the 
answer  and  cross-bill  were  untrue,  and  de- 
creed that,  unless  Spoor,  or  some  one  for 
blm,  paid  the  balance  of  the  purchase  money 
within  30  days,  the  land  should  be  resold. 

The  land  In  dispute  was  derived  under  • 
title  from  the  commonwealth  by  virtue  of  a 
grant  as  early  as  1787.  It  adjoined  on  the 
south  and  Interlocked  with  a  boundary  of 
land  known  as  the  "Douglas  survey,"  title 
to  which  Is  derived  under  a  patent  issued  by 
the  commonwealth  in  179B.  The  Tllsons  and 
those  under  whom  they  claim.  It  will  thus  be 
seen,  bad  the  older  title  and  possession  under 
It  By  the  terms  of  the  contract  of  sale  to 
Spoor,  It  was  provided  that  a  deed  conveying 
tbe  land  "should  contain  all  the  usual  cove- 


nants of  general  warranty,  except  as  to  the 
Douglas  land  or  big  survey,  and  It  with  spe- 
cial warranty;  possession  given  with  the  sign- 
ing of  this  contract;  a  lien  is  retained  tor  the 
purchase  moneys." 

It  appears  from  the  parol  evidence  that 
Spoor  fully  understood  the  nature  of  this  con- 
tract, and  the  title  which  he  was  to  acquh^, 
and  that  he  was  to  conduct,  at  hia  own  ex- 
pense, any  litigation  witb  respect  to  any  con- 
troversy growing  out  of  the  interlock  with  the 
Douglas  survey. 

In  1885  James  Tilson  complained  to  the  as- 
sessor, who  was  at  his  bouse  for  the  purpose 
of  assessing  his  land,  that  he  was  paying  too 
much  taxes  thereon,  and  thereupon  the  as- 
sessor, without  his  knowledge,  or  that  of  his 
wife  and  children,  reduced  the  area  of  the 
land  assessed  from  600  acres  to  400  acres. 
This  fact,  unknown  to  the  Tllsons  at  the  time, 
did  not  come  to  their  knowledge  for  i  year  or 
two>  and  at  the  next  assessment,  in  1890,  tliey 
called  the  attention  of  the  commissioner  to  It, 
bnt  the  correction  seems  not  to  have  been 
made  until  1895,  when  it  was  restored  to  600 
acres. 

Soon  after  Spoor  was  put  in  possession  of 
the  land,  he  commenced  to  cut  timber  upon  It 
Thereupon  an  injunction  Issued  by  the  circuit 
court  of  the  United  States,  at  the  suit  of  the 
Douglas  Company,  was  served  upon  him,  for- 
bidding him  to  cut  any  more  timber,  or  to 
take  away  that  which  had  already  been  cut 
At  the  May  term,  1886,  the  drcuit  court  of 
the  United  States  entered  an  order  continuing 
this  injunction  until  the  1st  day  of  September, 
1896,  so  as  to  give  Spoor  an  opportunity  to 
bring  ills  action  of  ejectment  and  providing 
that,  unless  such  suit  was  instituted  on  or  be- 
fore that  date,  the  injunction  should  stand  per- 
petuated. Spoor,  in  order  to  acquire  tbe  legal 
title,  and  be  in  a  position  to  maintain  an  ac- 
tion of  ejectment  caused  a  deed  to  be  prepar- 
ed, which  he  presented-  to  the  Tllsons,  and  re- 
quested them  to  execute  It  which  they  de- 
clined to  do,  because  it  did  not  conform  to  the 
contract  of  sale.  In  that  It  purported  to  convey 
400  acres  of  land  instead  of  800  acres,  more 
or  less,  and  because  Spoor  did  not  pay,  or  offer 
to  pay,  the  purchase  money,  all  of  which  was 
then  due.  Undw  these  circumstances,  the  Til- 
sons  refused  to  execute  the  deed,  and  the  re- 
sult was  that  the  injunction  was  perpetuated, 
and  the  land  embraced  in  the  Douglas  inter- 
lock was  lost 

There  is  nothing  in  the  evidence  to  show 
that  Tllsons  made  a  false  representation  with 
respect  to  this  Interlock.  What  was  done  by 
the  assessor  seems  to  have  been  wholly  unau- 
thorized. His  act  as  shown  by  the  proof,  did 
not  induce  Spoor  to  make  the  purchase,  for 
be  Imew  nothing  of  it  at  the  time,  nor  until 
1896,  a  year  after  It  had  been  entered,  did  not 
affect  the  title,  was  not  relied  upon  by  the 
Douglases  In  the  injunction,  nor  hifluenced  the 
resiilt  In  any  degree.  Spoor  bought  with  spe- 
cial warranty  as  to  this  Interlock,  and  express- 
Ij  assumed  the  burden  of  any  litigation  diat 
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might  ariie  with  respect  to  It.  If  he  had  paid 
the  piirchase  money,  or  tendered  It,  he  would 
have  been  entitled  to  receive  from  the  Tllsons 
a  deed  which  would  have  conveyed  to  bim  the 
undisputed  legal  title  to  the  whole  boundary, 
which  the  TUsons  undertook  to  sell,  and  armed 
with  legal  title,  and  clothed  with  posaesslon 
under  It,  it  cannot  be  doubted  that  he  would 
have  prevailed  In  an  action  of  ejectment,  not- 
withstanding the  entry  upon  the  aaseawv's 
books,  of  which  he  complains. 

We  are  of  opinion  there  Is  no  error  In  the 
dacree  complained  of,  and  It  la  affirmed. 


(100  Vo.  MO) 

TTBBB  T.  HARRISON. 

(Baprem*  Conxt  of  Appeals  of  Virginia.    Sept 
12,  1902.) 

UBEI#-PRiyn.BGBD     COMHUKICATION— ABCSBI 
—BVIDBNCB— QUESTION  FOB  JURT— 
APPBAIj— RBVIBW. 
t.  A  eomplaint  of  miscouduct  on  the  part  of 

•  policeman,  addressed  to  the  person  charged 
with  ■uperTUion  over  him,  is  •  privileged  comr 
mnnication. 

2.  Where  a  complaint  Is  made  by  a  citlsen  to 
the  mayor  of  the  city  in  relation  to  the  conduct 
of  a  policeman,  charging  him  with  insolence 
and  coarseness,  and  to  have  been  under  the  in- 
flneuce  of  liquor,  and  on  trial  for  libel,  the  tes- 
timony as  to  the  difBcnlty  between  the  parties 
and  the  conduct  of  the  officer  is  conflicting,  the 
qaestion  as  to  whether  the  privilege  of  the  citi- 
sen  to  complain  of  the  conduct  of  a  policeman 
was  abused  is  one  for  the  jury  on  the  evidence. 

3.  Strong,  violent,  or  abusive  language  used 
ia  a  complaint  to  a  mayor  as  to  the  conduct  of 

•  police  officer  may  raise  an  inference  of  mal- 
ice, and  destroy  the  privilege  that  would  other- 
wise attach  to  the  communication. 

4.  Where  a  verdict  has  been  set  aside,  and  ■' 
writ  of  error  is  taken  from  the  order  setting  it 
aside,  the  case  does  not  stand  on  a  demurrer  to 
the  evidence,  but  the  verdict  Is  entitled  to  great 
respect,  and  should  not  be  disturbed  nnless 
plainly  against  the  evidence. 

Error  to  circuit  court  of  city  of  Roanoke. 

Action  by  Petep  R.  Tyree  against  H.  W. 
Harrison.  Judgment  for  defendant,  and  philn- 
tUt  brings  error.    Reversed. 

Scott  &  Staples,  for  plaintiff  in  error. 
Oocke  ft  Glasgow,  for  defendant  in  error. 

ESITH,  P.  H.  W.  Harrison  addressed  the 
mayor  o(  tbe  city  of  Roanoke  the  following 
letter: 

"Hon.  James  P.  Wood»— Dear  Sir:  I  »■ 
■pectfolly  call  yonr  attention  to  tbe  fact  tliat 
a  policeman  named  Peter  R.  Tyree  came  into 
my  office  to-day,  and  from  his  Insolence  and 
coarseness  seemed  to  be  under  the  influence  of 
Uquor  of  some  kind.  He  summoned  me  to 
police  court,  as  he  said,  because  my  horse  got 
bis  front  feet  on  sidewalk. 

"He  lied  by  saying  that  people  complained 
of  it,  and  when  I  questioned  him  as  to  the 
complainants,  he  confessed  to  an  untruth.  I 
at  once  removed  my  Itorse  to  the  stable, 
tbongh  of  great  inconvenience  to  me,  on  ao- 
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count  of  my  peculiar  class  of  work,  as  you 
must  know. 

"He  was  angry  from  some  cause,  and  was 
very  rude  In  his  manners.  I  have  seen  no 
such  brutality  exhibited  without  cause  by  any 
other  policeman,  and  such  creatures  should  be 
In  some  other  position,  and  not  take  their 
spite  out  on  gentlemen,  as  I  certainly  violated 
no  law  to  my  knowledge  and  wlU.  He  is  a 
low-bred,  vulgar  man,  and  surely  unacquaint- 
ed with  bis  duties,  or  overrides  them. 
"Respectftdly,  your  obt  svt, 

"H  W.  Harrison." 

A  few  days  thereafter  Tyree  brought  snlt 
against  Harrison,  and  upon  trial  the  Jury  gave 
blm  a  verdict  of  $1,000.  This  verdict  was 
upon  motion  of  the  defendant  set  aside,  to 
which  action  of  tbe  court  the  plahitlfF  filed 
his  bill  of  exceptions.  At  another  day  the 
case  was  submitted  to  tbe  court  without  a 
Jury,  and  •  Judgment  was  rendered  for  the 
defendant  Thereupon  Tyree  obtained  a  writ 
of  error  from  one  of  the  Judges  of  this  court, 
and  tbe  error  assigned  Is  that  the  court  should 
have  rendered  a  Judgment  for  the  plaintiff  up- 
on the  verdict  of  tbe  Jury. 

There  Is  no  doubt  that  the  letter  which  was 
addressed  to  the  mayor  Is  a  privileged  com- 
munication. It  la  not  only  the  right,  but  the 
duty,  of  the  citizen  to  make  complaint  of  any 
misconduct  upon  tbe  part  of  officials  to  those 
charged  with  the  supervision  over  them,  and 
it  is  for  the  court  to  say  what  communica- 
tions are  privileged,  and  for  the  jury  to  det»> 
mine  whether  or  not  tbe  privilege  baa  been 
abused. 

As  was  said  by  Judge  Lewis  In  Strode  t. 
Clement,  00  Va.  666,  IB  8.  B.  177:  ''Ordin- 
arily the  law  implies  malice  from  the  use  ot 
words  defamatory  or  insulting.  But  the  pre- 
sumption is  the  other  way  where  tbe  occasion 
ot  the  publication  Is  privileged,  and  the  onna 
Is  then  apon  tbe  plaintiff  to  prove  malice  in 
fact  Where  the  defendant  acts  In  perform- 
ance of  a  duty,  legal  or  social,  or  In  defense 
of  his  own  Interests,  the  occasion  Is  privileged. 
*  *  *  But  tbe  question  ol  good  faith,  be- 
lief in  tbe  truth  of  the  statement,  and  the  ex- 
istence of  actual  malice,  remains  for  the  Jury." 
KUnck  v.  Colby,  46  N.  Y,  427,  7  Am.  Rep.  860. 

In  tbe  same  case  it  is  said  "that  strong  or 
violent  language,  dlsproportloned  to  tbe  occa- 
sion, may  raise  an  hiference  of  malice,  and 
thns  lose  the  privilege  tbat  would  otherwise  at- 
tach to  it" 

These  principlea  were  embodied  In  tbe  in- 
structions given  to  the  Jury  in  the  case  under 
consideration.  Tbe  court  told  the  Jury  that 
the  communication  which  was  the  foundation 
of  the  action  was  privileged,  and  left  it  to  the 
Jury  to  say  whether  tbe  occasion  had  been 
used  in  good  faith,  and  without  malice. 

Tlie  principal  witnesses  were  tbe  parties 
themselves.  Tyree's  account  of  what  was 
said  and  done  by  him  upon  tbe  occasion  of 
his  visit  to  Harrison's  office  which  called  forth 
the  letter  of  August  10th  Is  that  he  waited 
upon  Dr.  Elarrison  in  tbe  discharge  of  bis 


Digitized  by 


Google 


206 


42  SOUTHBASTBSN  BSFORTBB. 


(V«. 


duty,  and  Informed  him  that  his  horse  was 
■landing  upon  the  side-walk,  In  violation  of 
one  of  the  ordinances  of  the  city;  that  he 
treated  him  with  politeness,  courtesy,  and  re- 
spect; that  he  was  guilty  of  no  rudeness  of 
manner  or  language;  that  he  did  not  threaten 
to  arrest  him,  but  merely  notified  him  to  ap- 
pear before  the  police  court 

Dr.  Harrison's  account  of  this  interview  is 
substantially  a  reproduction  of  what  appears 
In  his  letter.  He  says  that  Tyree's  first  re- 
mark was  that  he  would  have  to  arrest  him, 
because  everybody  was  complaining  about)  his 
borse  upon  the  sidewalk,  and  that  he  was 
tired  running  after  him;  that  his  face  was 
red,  and  his  manner  was  violent,  vulgar, 
coarse,  and  brutal. 

Immediately  after  this  Interview,  Dr.  Har^ 
rlson  went  to  the  office  of  the  mayor  to  make 
complaint,  bnt  did  not  find  bim,  and  during 
the  afternoon  he  met  with  Tyree  upon  the 
street,  and  some  conversation  took  place  be- 
tween them,  in  which  Harrison  demanded  to 
know  who  had  lodged  a  complaint  against 
him,  to  which  Tyree  says  he  replied:  "I  told 
him  that  complaint  had  been  made.  He  insist- 
ed on  my  telling  who  it  was.  I  did  not  tell 
him  on  account  of  the  condition  he  was  In,— 
mad.  I  did  not  want  bim  to  go  back  to  see 
Mr.  Greene.  I  said,  'You  saw  your  borse  on 
the  sidewalk,  and  I  saw  It  on  the  sidewalk.'  " 
It  may  be  as  well  to  state  that  the  Mr.  Oreene 
here  alluded  to  was  the  owner  of  the  premises 
in  front  of  which  the  horse  was  found,  and 
from  whom  Tjrree  ascertained  that  it  belong- 
ed to  Dr.  Harrison.  The  letter.  It  will  be  re- 
called, states  that  "be  lied  by  saying  that 
people  complained  of  It,  and  when  I  question- 
ed hhn  as  to  the  complaints,  he  confessed  to 
an  untruth."  This  charge  is  based  upon  the 
Ihtervlew  In  the  street  In  the  afternoon,  to 
which  we  have  Just  allnded,  and  In  which 
Tyree  states  that  he  refrained  from  informing 
Dr.  Harrison  of  what  had  occurred,  because, 
as  be  says,  "I  did  not  want  him  to  go  back 
to  see  Mr.  Greene;"  in  other  words,  Tyree  did 
not  wish  to  bring  about  a  difficulty  between 
these  two  gentlemen. 

We  have  not  attempted  to  state  in  detail 
the  evidence  In  the  case.  Enough  has  been 
said  to  show  that  there  is  not  only  a  strong 
conflict  of  evidence,  but  that  the  principal  wit- 
nesses are  almost  wholly  contradictory  of  each 
other.  If  Tyree's  version  of  the  occurrences 
which  he  narrates  is  to  be  accepted,  his  con- 
duct was  beyond  reproach,  and  furnished  no 
cause  for  any  complaint  whatever.  If,  on  the 
other  hand.  Dr.  Harrison's  version  be  true,  he 
would  naturally  have  been  Justly  Irritated,  and 
it  might  be  said  that  the  occasion  would  have 
excused  him. 

It  is  for  the  Jury  to  pass  upon  the  credi- 
bility of  witnesses  and  upon  the  weight  of 
evidence.  When  their  verdict  Is  rendered, 
courts  have.  It  is  true,  a  restricted  power  to 
review  their  findings  as  to  the  preponderance 
of  the  testimony;  but  the  credibility  of  wlt- 
nessea  is  exclusively  for  tbe  Jury. 


In  this  case,  as  we  have  seen,  tiie  Jury  ren- 
dered a  verdict  with  which  the  Judge  of  the 
trial  oonrt  was  not  satisfied,  and  it  was  set 
aside.  Such  a  case  does  not  stand  upon  a  de- 
murrer to  evidence.  As  was  said  by  this 
court  in  Chapman  v.  Investment  Co.,  96  Va. 
177,  81  8.  B.  74:  "If  the  trial  Judge  is  dis- 
satisfied with  the  verdict,  and  grants  a  new 
trial,  some  latitude  iunst  be  allowed  to  his 
discretion;"  but  in  such  a  case  the  verdict  of 
the  Jury  "Is  entitled  to  great  respect,  and 
should  not  be  disturbed,  even  by  the  trial 
court,  unless  plainly  against  the  evidence" 
(Marshall's  Adm'r  v.  Railroad  Ca,  99  Va.  804, 
34  S.  B.  466);  and  In  that  case  there  being  a 
strong  conflict  In  the  testimony,  the  Judgment 
of  the  trial  court,  which  had  set  aside  the  ver- 
dict, was  reversed. 

It  Is  true  that  In  Strode  t.  Clement,  supra, 
the  court  reversed  the  Judgment  which  award- 
ed damages,  because  it  was  held  that  the  com- 
munication complained  of  was  privileged,  and 
that  the  presumption  that  the  defendant  acted 
In  good  faith  and  without  malice  was  not  re- 
butted by  the  evidence,  although  tbe  Jury  bad 
found  a  verdict  for  the  plaintiff;  bnt  that 
case  Is  to  be  distinguished  from  the  one  under 
consideration  in  this  decisive  particular:  In 
it  only  one  witness  was  examined,  and  from 
his  evidence  tbe  facts  of  the  case  appeared, 
"thus  affording  the  appellate  court  the  same 
opportunity  to  draw  their  conclusion  as  the 
trial  ooiirt  and  the  Jury  possessed";  while 
here  tbe  evidence  Is  conflicting,  the  witnesses 
are  contradictory  of  each  other  In  every  im- 
portant particular,  and  Just  such  a  case  is 
presented  as  is  peculiarly  within  the  province 
of  a  Jury; 

We  are  of  opinion  that  the  Judgment  of  fb.9 
circuit  court  should  be  reversed,  and  Judgment 
rendered  for  plaintiff  In  error  upon  tbe  ver- 
dict of  the  Jury. 


(100  Va.  633) 

BOWBRS  T.  BRISTOL  GAS  *  BLBOTRIO 
CO. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Sept. 
12,  1902.) 

NBGLIOSNCB— BURDEN  OF  PROOF— DBMXnt- 
REK  TO   EVIDBNGS. 

1.  In  an  action  to  recover  for  the  death  of  a 
lineman  in  tbe  employ  of  defendant  company, 
ttie  burden  rests  on  plaintiff  to  prove  that  de- 
fendant was  negligent,  and  that  such  negli- 
gence  wai  the  proximate  cause  of  the  injury. 

2.  On  a  demurrer  to  evidence,  demurrant  is 
entitled  to  the  benefit  of  all  of  bis  unimpeached 
evidence  not  in  conflict  with  that  of  his  ad- 
versary, and  of  all  Inferences  that  necessarily 
follow  therefrom. 

Brror  to  corporation  court  of  Bristol 
Action  by  M.  3.  Bowers,  administratrix, 

against  the  Bristol  Gas  &  Blectric  Company. 

Judgment  for  defendant,  and  plaintiff  brings 

error.    Affirmed. 

Bailey  &  Byars,  W.  S.  Hamilton,  and  J.  H. 
Winston,  for  plaintiff  In  error.  John  W.  Prices 
for  defendant  In  error. 
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WHrrTLB,  J. .  This  action  -was  brought  In 
the  corporation  court  for  the  city  of  Bristol  to 
recover  damagea  for  the  death  of  W.  T.  Bow- 
ers, the  husband  and  Intestate  of  plaintiff  In 
.error,  alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant  company. 

The  case  made  by  the  declaration  la  that 
deceased  at  the  time  of  the  accident.  In  Sep- 
tember, 1900,  was  employed  by  the  defendant 
company  (a  corporation  owning  and  oi>eratlng 
electric  lights  and  lines  in  Bristol,  Va.,  and 
Bristol,  Tenn.)  to  trim  with  carbons  the  elec- 
tric lights  along  its  lines,  and  to  replace  and 
adjust  carbons  and  keep  the  lights' in  proper 
condition.  That  at  Anderson  Park,  Bristol, 
Tenn.,  Bowers,  while  attempting  to  reach  a 
point  on  a  pole  supporting  a  lamp,  to  adjust 
and  arrange  the  carbon  in  the  lamp,  "came  in 
contact  with  electricity  leaking  or  escaping 
from  the  lamp,  flztnre,  frame,  and  appliances, 
and  wire  supplying  the  lamp  with  electricity, 
by  reason  of  which  be  was  shocked  and 
tlirown  from  the  pole,"  receiving  injuries 
which  caosed  his  death. 

That  the  defects  complained  of  were  known 
to  the  company,  but  were  unknown  to  Bowers. 

The  company  pleaded  "Not  guilty,"  and, 
after  the  testimony  was  closed,  demurred  to 
the  evidence.  Thereupon  the  Jury  returned  a 
verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  demurrer  to  evidence,  and 
assessed  her  damages  at  ^,500.  The  court 
sustained  the  demurrer  and  rendered  Judg- 
Dsent  for  the  defendant,  and  the  case  is  here 
upon  writ  of  error  to  that  Judgment 

The  accident  occnrred  and  Bowers  died  in 
Tennessee. 

It  appears  that  he.  In  oomiwny  with  Ills 
wife  and  children,  was  on  his  way  to  church 
on  Sunday  night,  when  he  discovered  that  the 
arc  light  In  question  was  not  burning.  Leav- 
ing his  family  at  a  street  comer  near  by,  he 
went  to  the  park  to  start  the  light  He  was 
soon  afterward  found  lying  on  the  ground  at 
the  foot  of  the  pole  In  an  Injnred  condition, 
and  stated  that  he  had  received  a  shock  which 
caosed  him  to  fall.  Be  was  carried  to  his 
borne,  and  only  survived  some  two  hours.  It  Is 
matter  of  conjecture  as  to  Just  how  the  shock 
was  occasioned.  The  evidence  disclosed  the 
fact  that  the  insulation  on  one  of  the  wires 
carrying  the  current  of  electricity  to  the  lamp 
was  worn  off  where  It  entered  the  left  hood 
pole;  and  the  forefinger  and  second  finger  on 
the  right  .hand  of  deceased  were  badly  burn- 
ed,—the  second  finger  on  the  Inside,  next  to 
tbe  forefinger. 

In  the  argument  mnch  stress  was  laid  on 
tbe  fact  that  the  pole  was  In  a  leaning  posi- 
tion, but  that  circumstance  was  not  made  a 
groond  of  complaint  in  the  declaration,  nor 
was  It  proved  to  what  extent,  if  any,  it  con- 
tributed to  the  accident  The  bnrden  rested 
nimn  the  plaintiff  to  prove  by  affirmative  evi- 
dence that  the  comi>any  was  negligent,  and 
that  Its  negligence  was  the  in-ozlmate  cause  of 
the  Injnry  complained  of.  Bailway  Co.  v. 
Sparrow*!  Adm'r.  08  Va.  640,  87  8.  H.  902; 


BaOroad  Go.  v.  Cromer's  Adm'r,  99  Va.  763,  40 
B.  E.54. 

Conceding  that  It  may  have  been  negligent 
in  tailing  to  properly  insulate  Its  wire,  It  nev- 
ertheless plainly  appears  that  that  omission 
could  not  have  been  the  primary  cause  of  the 
accident  The  evidence  shows  that  contact 
with  the  wire  at  the  hood  pole,  where  the  in^ 
sulatlon  was  worn  ofT,  would  not  of  itself  have 
produced  shock,  but  In  order  to  bring  about 
that  result  there  mnst  also  have  been  con- 
nection with  the  carbon  of  the  lamp,  thereby 
■hunting  the  electrical  current  from  its  true 
course  and  causing  It  to  'make  a  short  circuit 
throngh  the  body  of  deceased. 

It  Is  not  pretended  that  the  hisulatlon  was 
defective,  except  at  the  one  point  It  must 
follow,  therefore,  that  the  other  point  of  cour 
tact,  necessary  to  form  a  circuit,  was  tbe  car- 
bon of  the  lamp. 

When  the  carbon  electrodes  are  In  contact' 
the  current  Is  continuous,  and  In  order  to  pro- 
duce light  they  must  be  slightly  separated. 
The  theory  of  the  arc  light  Is  that,  by  sepa- 
rating the  carbon  electrodes,  some  of  the  car- 
bon, or  the  volatile  constituents  not  expelled 
by  previous  baking,  become  volatilized,  and 
the  Interrupted  electrical  current  passes  from 
the  one  to  the  other  In  the  form  of  a  curved 
flame  or  arc.  Intense  heat  is  generated  by  the 
current  encountering  an  opposing  electromo- 
tive force  at  the  arc,  and  energy  is  transform- 
ed Into  heat  At  the  same  time  a  brilliant 
light  is  emitted  by  the  white-hot  carbon  elec- 
trodes. ; 

It  appears  that  the  customary,  proper,  and 
safe  way  to  adjust  the  carbons  Is  to  separate 
them  with  a  dry  stick,— a  nonconductor,— a  us- 
age well  known  to  the  deceased,  who  had  been 
engaged  In  that  business  for  nine  years. 

So  that  tbe  necessary  Inference  from  con- 
ceded facts  Is  that  the  cause  of  accident  was 
the  failure  of  Bowers  to  take  this  obvious  pre- 
caution for  his  own  safety,  coupled  with  the 
defective  Insulation  of  the  wire  at  the  hood 
pole. 

In  that  aspect  of  the  case,  H  appears  that 
the  contributory  negligence  of  deceased  was 
the  proximate  cause  of  the  injury;  and  in 
such  case,  upon  familiar  and  well-wttled  prin- 
ciples, there  can  be  no  recovery. 

But  there  Is  another  view  of  the  case  equal- 
ly fatal  to  plalntlfTs  pretensions.  The  evi- 
dence showed  that  deceased.  In  addition  to 
trimming  lamps  and  doing  inside  whing,  was 
line  inspector,  and  thereby  charged  with  the 
duty  of  keeping  the  company  apprised  of  the 
condition  of  the  wires,  poles,  and  lamps.  It 
was  through  him  alone  that  the  company 
could  have  known  of  the  defective  Insulation 
of  the  wire  in  question.  It  Is  Insisted  that 
there  was  a  conflict  of  evidence  on  that  point 
and,  under  tbe  rules  applicable  to  demurrera 
to  evidence,  the  doubt  must  be  resolved  in  fa- 
vor of  the  demurree.  A  careful  consideration 
of  the  testimony  shows  that  there  was  no  such 
conflict  Mrs.  Bowers,  Mrs.  Sullivan,  and  the 
witness  Smith,  ha  answer  to  a  general  ques- 
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tlon  as  to  what  were  deceased's  duties,  replied 
that  he  trimmed  lamps  and  did  Inside  wiring. 
But  it  Is  apparent  that  they  did  not  undertake 
to  give  a  comprehensive  statement  of  all  his 
duties.  For,  in  answer  to  another  qtiestlon, 
Mrs.  Bowers  conceded  that  It  was  his  duty.  In 
addition  to  what  had  been  enumerated,  to  per- 
form the  service  In  which  he  was  engaged 
when  the  accident  that  caused  his  death  be- 
fell him;  and  Smith  admitted  that  be  did  not 
know  what  his  duties  were. 

On  the  other  hand,  Qannon,  the  general 
manager  of  the  company,  testified  that,  at  the 
time  of  the  accident,  Boweis  was  employed  in 
the  capacity  of  lineman,  lamp  trinmier,  and 
line  inspector;  that  be  had  been  engaged  In 
the  two  former  capacities,  as  witnesses  tor  the 
plaintiff  declared,  but  left  the  service  of  the 
company,  and,  after  an  absence  of  abont  two 
months,  in  the  latter  part  of  Angust  or  the 
first  of  September,  returned,  and  was  employ- 
ed by  him  as  lamp  trimmer,  lineman,  and  in- 
spector; that  by  the  former  contract  he  was 
I«id  4)20  per  month  for  trimming  lamps,  and 
10  cents  an  hour  for  extra  work  and  repair- 
ing, while  under  the  latter  he  received  a  fixed 
salary  of  $40  per  month.  The  business  of  a 
lamp  trimmer  la  to  replace  burned  carbons, 
and  this  Is  done  In  the  daytime,  when  the 
current  Is  off,  and  when,  of  course,  there  is  no 
danger.  Aa  line  inspector,  deceased  had  en- 
tire charge  of  the  Une,  and  It  was  his  duty 
to  Inspect  the  line,  and,  if  out  of  order,  to  re- 
pabr  it.  If  he  could;  otherwise  to  report  the 
defect  to  the  company. 

The  company  had  no  way  to  Inspect  its  lines 
and  lamps,  and  no  means  of  ascertaining  their 
condition,  except  through  its  agent,  and  no 
report  was  made  of  this  defect. 

Ferguson  testified  that  Bowers  repeatedly 
told  him  that  it  was  his  duty  to  trim  the 
lamps  and  bispect  the  line.  And  Wiley,  who 
succeeded  him,  said  that  that  was  his  busi- 


No  attempt  was  made  by  the  plaintiff  to 
contradict  the  statements  of  the  company'i 
witnesses  as  to  the  duties  of  Bowers  imder  the 
second  contract  Under  these  circumstances, 
it  woold  be,  indeed,  an  unreasonable  and  nar- 
row view  of  the  subject  to  hold  that  the  gen- 
eral statements  of  plaintifTs  witnesses  as  to 
the  duties  of  deceased  were  In  conflict  with 
those  of  the  company,  who  gave  In  detail  the 
precise  stlpnlatlona  of  the  second  contract 
Bspecially  is  that  true  in  the  light  of  the  evi- 
dence on  both  sides  that  by  the  original  con- 
tract the  duties  of  deceased  were  those  of 
lamp  trimmer  and  inner  lineman,  and  the  ad- 
ditional duty  to  Inspect  was  imposed  by  the 
second  contract,  when  his  wages  were  increas- 
ed in  consequence  from  $20  per  month,  and 
10  cents  per  hour  for  extra  work,  to  $40  per 
month. 

The  witnesses  of  the  company  did  not  deny 
ttie  correctness  of  idaintltTs  version  of  the 
terms  of  the  first  contract,  bnt  affirmed  that 
there  was  a  second  contract  by  which  those 
duties  were  Increased.     The  plaintiff  beard 


their  testimony,  and  did  not  contradict  it 
The  testimony  on  behalf  of  the  company  was 
in  the  nature  Of  a  confession  and  avoidance, 
and  the  matter  of  avoidance  was  not  contro- 
verted. A  conflict  of  evidence  cannot  be  rea- 
sonably and  fairly  predicated  of  such  condi- 
tlona. 

In  many  of  the  states  of  the  Union— possi- 
bly In  all  except  Ylrginia  and  West  Virg^inla— 
the  demurrant  waives  all  his  evidence.  Bnt 
the  rule  Is  otherwise  In  this  Jurisdiction,  and, 
as  is  well  understood,  the  demnrrant  Is  enti- 
tled to  the  benefit  of  all  his  unlmpeached  evi- 
dence not  in  conflict  with  his  adversary's,  and 
to  all  Inferences  that  necessarily  flow  there- 
from. 

The  fact  that  deceased  was  line  Inspector 
having  been  established,  tt  follows  that  any 
injury  arising  from  defective  insulation  of 
wires  which  it  was  his  duty  to  Inspect  was  a 
risk  Incident  to  the  employment  which  be  as- 
sumed, and  cannot  be  made  the  ground  of  an 
action  for  damages. 

Still  another  question  was  raised  and  dis- 
cussed,—one  of  more  than  ordinary  interest 

As  remarked,  the  declaration  averred  and 
the  evidence  showed  that  the  alleged  cause  of 
action  arose  hi  the  state  of  Tennessee.  At 
common  law  the  maxim,  "Actio  personalis 
moritur  cum  persona,"  prevails,  and  It  Is  hi- 
slsted  that  It  was  incumbent  upon  the  plaintiff 
to  allege  and  prove  her  right  to  maintain  this 
action  under  some  statute  of  Tennessee. 

That  this  court  will  take  Judicial  notice  of 
the  fact  that  the  territory  of  which  Tennessee 
Is  composed  constituted  a  part  of  the  original 
English  colonies  of  America,  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  will  pre- 
sume that  the  common  law  obtains  there. 
Nelson  v.  Railroad  Co.,  88  Ta.  976,  14  S.  EL 
838,  IB  L.  B.  A.  683;  Stewart  T.  Conrad's 
Adm'r  (Va.)  40  S.  E.  S24. 

Inasmudi,  however,  as  the  vtewa  already 
taken  of  the  case  are  conclusive  of  It,  a  deci- 
sion of  that  question  is  unnecessary. 

The  Judgment  of  the  trial  court  In  anstain- 
Ing  the  demurrer  to  the  evidence  was  plainly 
right,  and  must  be  afllrmed. 


aw  Va.  62fi) 
DICKENSON  et  aL  v.  ORAT. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1902.) 

OOIWBR— ACTION    TO    RBCOVBB^BLECTION    BT 
ALUiNBBi-DSiFAULT  IN  PATMBNTS. 

1.  Where,  In  a  suit  by  a  widow  to  recover  her 
dower,  the  alienee  has  elected,  under  Code,  i 
2278,  to  pay  her  interest  on  one-third  of  the 
value  of  the  land,  and  a  decree  to  that  effect 
is  rendered,  her  nght  to  dower  in  kind,  like  a 
vendor's  lieu  or  lien  for  owelty  of  partition,  is 
not  merged  In  the  decree,  and  she  is  entitled  to 
have  her  dower  assigned  on  the  failure  of  the 
alienee  to  pay  the  interest 

2.  If  a  second  election  to  pay  interest  on  one- 
third  of  the  value  of  the  land,  instead  of  dower, 
as  allowed  by  Code,  {  2278,  is  permissible  to  av 
alienee  who  has  once  elected  to  pay  interest  on 
such  third,  and  has  failed  to  do  so,  it  should  b« 
only  upon  the  terms  that  he  pay  ail  interest  re- 
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malning  unpaid  at  the  time  of  the  institution 
of  the  suit  in  which  the  second  election  is  made, 
as  well  as  the  actual  interest  thereafter. 

3.  Under  Code,  i  2278,  allowing  a  widow  pay- 
ment of  interest  on  one-third  of  tlie  value  of 
the  land,  against  an  alienee  electing  so  to  do, 
the  interest  runs  only  from  the  institution  of 
the  suit. 

Appeal  from  clrcnit  court,  Russell  county. 

Bill  by  Mrs.  Gray  against  one  Dickenson 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal    Affirmed. 

Wm.  E.  Boms  and  W.  W.  Bird,  tar  appel- 
lanta.    E.  8.  Finney,  for  appellee. 

BUCHANAN,  J.  About  the  year  1858  Har- 
vey Gray,  the  husband  of  the  appellee,  aliened 
a  tract  of  land  by  a  conveyance  hi  which  she 
'  did  not  unite.  After  her  husband's  death,  in 
the  year  1872,  she  filed  her  bill  against  the 
alienee  of  her  husband  to  have  dower  assigned 
her,  or,  If  the  alienee  preferred  it,  to  allow 
him,  as  provided  by  section  2278  of  the  Code, 
to  retain  the  whole  land  upon  the  terms  of  his 
paying  her  annually  for  her  life  legal  interest 
on  one-third  of  the  value  of  the  land  at  the 
time  of  her  husband's  death.  The  alienee 
electing  to  pay  such  Interest  In  lien  of  tiavlng 
dower  In  kind  assigned,  the  court  so  decreed, 
and  the  cause  was  stricken  from  the  docket 
Daring  the  lifetime  of  the  alienee,  and  for 
some  years  afterwards,  the  annual  Interest  de- 
creed was  paid;  but,  not  having  been  paid  for 
the  years  1896  and  1897,  ezecntions  were  Issu- 
ed tberefor,  and  retnmed  "No  property 
found."  The  appellee  thereupon  Instituted  her 
suit  In  chancery  to  subject  the  tract  ot  land 
in  the  bands  of  the  heirs  of  the  alienee  to  the 
payment  of  the  Interest  then  due  and  In  ar- 
rears, and  which  was  allied  to  be  a  Uen  upon 
tbe  land.  The  defendants  made  defense,  and 
it  appearing  upon  a  hearing  of  the  cause  that 
tbe  decree  for  interest  upon  which  the  bill 
was  based  bad  not  been  revived  against  the 
I)et8onaI  representatives  of  the  alienee,  and 
that  more  than  five  years  had  elapsed  since 
tbelr  qnallflcation  and  before  tbe  institution 
of  tbe  suit,  the  court  sustateed  the  plea  of  the 
statute  of  limitations,  under  section  8677  of 
tbe  Code,  and  dismissed  her  bill. 

Tbe  appellee  then  filed  her  bill  against  the 
heirs  at  law  of  the  alienee  to  have  dower  in 
kind  assigned  her  In  the  land,  but  did  not 
mention  the  former  proceedings  had  In  ref- 
erence to  her  dower,  as  hereinbefore  described. 

The  defendants  in  their  answer  to  that  bill 
set  up  tbe  proceedings  In  the  former  suits, 
and  relied  upon  them  as  a  complete  bar  to  the 
appellee's  right  of  recovery,  but  asked,  in  the 
event  the  court  was  of  opinion  that  her  right 
to  dower  was  not  barred  by  the  decrees  in 
those  cases,  that  they  might  retain  the  land, 
and  tbe  appellee  be  required  to  take  In  lieu  of 
dower  In  kind  tbe  interest  on  one-third  of  the 
value  of  the  land  as  it  was  at  her  husband's 
death,  as  provided  by  section  2278  of  the  Code. 

UiKn  a  hearing  of  tbe  cause  tbe  court  held 
tiiat  tbe  decrees  hi  tiie  former  suits  did  not 
bar  tbe  appellee's  right  to  recover,  and  de- 


creed that  unless  the  defendants,  within  a  time 
named,  should  elect  to  pay  her  the  annual  in- 
terest as  fixed  by  the  decrees  in  the  first  dow- 
er suit,  including  the  interest  then  in  arrears, 
dower  hi  kind  should  be  assigned  her,  and 
damages  be  decreed  her  for  its  detention  from 
the  lnstituti(m  of  the  suit.  The  appellants  fail- 
ing or  declining  to  make  such  election  within 
the  time  fixed,  the  court  appointed  commis- 
sioners to  assign  dower  in  kind,  and  rendered 
a  decree  for  damages  for  Its  detention.  From 
those  decrees  this  appeal  was  granted. 

The  first  question  to  be  considered  is  wheth- 
er, as  appellants  contend,  the  plea  of  forma 
adjudication  relied  on  In  their  answer  is  a  bar 
to  the  appellee's  recovery  of  either  dower  Id 
kind,  or  of  annual  interest  in  lieu  thereof. 

Section  2278  of  the  Code  was  enacted  for 
the  benefit  of  the  alienee  of  lands  in  which  tbe 
alienor's  widow  is  entitied  to  dower,  and  per- 
mits him  to  retain  possession  of  the  whole  land 
"on  the  terms  of  his  paying  to  the  widow  dur- 
ing her  life  lawful  interest  from  the  commence- 
ment of  her  suit  on  one-third  of  the  value,  at 
the  husband's  death,  of  the  estate  so  aliened, 
deducting  the  value  of  such  permanent  im- 
provements then  existing  as  may  have  been 
made  [after  the  alienation]  by  tbe  alienee  oi^ 
his  assigns."  This  right  is  independent  of  tbe 
widow's  wishes  hi  the  matter,  and  depends 
solely  upon  the  election  of  the  alienee,  or 
those  who  claim  under  him,  to  take  advan- 
tage of  and  comply  with  the  provisions  of  the 
statute.  To  entitle  him  to  continue  in  the  pos- 
session of  the  widow's  Interest  In  tbe  land,  he 
must  not  only  elect  to  pay  the  annual  interest 
on  Its  value,  but  he  must  actually  pay  it  The 
payment  of  the  Interest  Is  the  condition  and 
the  consideration  upon  which  his  right  to  the 
continued  possession  of  her  interest  in  the  land 
depends.  The  fact  that  the  decrees  in  tbe  suit 
for  dower  show  the  alienee's  election  to  pay 
Interest,  and  determine  the  amount  and  time 
of  its  payment,  does  not  bar  the  widow  of  her 
right  to  dower  In  kind  if  the  alienee  fails  or 
refuses  to  comply  with  the  terms  ui>on  which 
he  Is  permitted  to  defeat  snch  recovery.  Her 
right  to  dower  in  kind  Is  not  absolutely  mer- 
ged in  such  decree,  and  she  is  not  compelled  to 
look  alone  to  the  remedies  which  she  may 
have  by  execution  or  bill  upon  It  to  subject 
the  alienee's  personal  and  real  property  to  the 
payment  of  the  interest  decreed  her.  If  she 
were,  she  might  be  deprived  of  her  dower 
rights  without  the  payment  of  any  considera- 
tion, for  at  the  time  of  the  rendition  of  sucb 
decree  there  might  be  Judgments  and  execu- 
tions against  the  alienee  for  amounts  more 
than  sufficient  to  exhaust  both  his  real  and 
personal  estate.  It  was  not  '^e  apprehend,  tbe 
Intention  of  tbe  lawmaking  power,  in  the  en- 
actment of  section  2278  of  the  Code,  to  de- 
prive the  widow  of  her  right  to  dower  In 
kind  by  merely  giving  her  a  personal  decree 
against  the  alienee  for  annual  interest  on  its 
value.  It  is  the  payment  of  the  annual  inter- 
est which  Interest  is.  In  a  sense,  the  purchase 
price  of  her  property,  and  not  merely  a  per- 
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aoDal  decree  against  the  alienee^  wblcb  ban 
her  right  to  have  dower  In  kind  assigned.  It 
is  well  settled  that  a  vendor's  lien  and  a  Uen 
for  owelty  of  partition,  which  partakes  of  the 
nature  of  a  rendor'a  lien,  each  constitutes  a 
prior  incumbrance  upon  the  land  on  which  it 
is  charged,  and  follows  the  land  into  whoseso- 
erer  hands  it  may  come.  Sacb  a  Hen  Is  not 
released  by  taking  the  personal  obligation  of 
another  or  other  security  for  Its  payment. 
Neither  is  it  merged  by  a  Judgment  or  decree 
Qierefor,  but  subsists  until  it  is  clearly  shown 
to  have  been  waived,  released,  or  satiafled. 
Jameson  v.  Rlzey,  94  Va.  342,  344,  26  S.  B. 
861,  64  Am.  St  Rep.  726,  and  oases  dted; 
Jordon  t.  Bnena  Tisfta  Co.,  95  Ya.  28B,  288,  28 
B.  E.  321. 

If  a  vendor's  Hen  or  a  Uen  for  owelty  of 
partition  is  not  merged  in  a  judgment  or  de- 
cree therefor,  and  such  lien  continues  until  It 
to  waived,  released,  or  satisfied,  even  though 
the  Judgement  or  decree  for  it  be  barred  or 
annihilated,  clearly  It  would  seem  that  a  wid- 
ow's right  to  dower  in  kind  ought  not  to  be 
merged  in  a  decree  which  provides,  in  accord- 
ance with  the  statute,  that  her  husband's 
alienee  may  retain  possession  of  her  dower  In- 
terest upon  his  paying  her  annually  legal  In- 
terest on  the  value  of  her  dower,  when  he  and 
those  who  claim  under  him  have  failed  and 
refused  to  pay  such  Interest.  The  widow  Is 
entitled  to  dower  In  kind,  or  the  interest  pro- 
vided In  lieu  thereof.  The  appellants  having 
failed  and  refused  to  comply  with  the  terms 
of  the  statute  and  the  decree  which  gave  them 
the  right  to  prevent  a  recovery  of  dower  In 
kind  by  the  appellee,  she  was  entitled  to  have 
dower  assigned  her,  and  the  court  did  not  err 
In  BO  decreeing. 

Notwithstanding  the  fiaOure  and  refusal  of 
the  appellants  to  pay  the  annual  Interest  pro- 
vided for  In  the  first  suit  for  dower,  the  court 
In  this,  the  case  under  consideration,  permitted 
them  to  elect  to  retain  the  whole  land  upon 
tbe  payment  of  the  annual  interest  fixed  by 
the  decree  in  the  first  suit,  and  theta:  assuming 
to  pay  the  Interest  then  due  and  in  arrears  un- 
der that  decree.  This  action  of  the  court.  In 
so  tar  as  It  required  the  appellants  to  assume 
the  payment  of  Interest  which  had  accrued 
prior  to  the  institution  of  this  salt.  Is  assign- 
ed as  error. 

If  the  appellee  bad  Instltnted  no  proceedings 
for  the  assignment  of  her  dower  prior  to  this 
suit,  the  contention  of  the  appellants  would 
have  to  be  sustained,  for  under  the  statute  the 
widow  to  not  allowed,  as  against  the  alienee 
or  those  who  claim  under  him,  to  recover 
damages  prior  to  the  institution  of  her  suit 
Oode^  {{  2277,  2278.  But  that  to  not  thto  case. 
The  appellee's  right  to  dower  had  been  settled 
in  the  first  suit  The  alienee  had  availed  blm- 
sdf  of  the  provisions  of  section  2278,  and 
elected  to  retain  the  whole  land  upon  the  terms 
of  paying  the  annual  Interest  on  its  estimated 
value.  In  failing  and  refusing  to  pay  such  In- 
terest as  it  accrued,  the  appellants  were  In 
fault    To  allow  them,  after  liaving  tailed  and 


refused  for  years  to  pay  sndi  interest  to 
escape  tts  payment  and  to  hold  and  use  the 
whole  land  without  any  compensation  to  the 
widow,  would  allow  them  to  take  advantage 
of  their  own  wrong,  and  offer  a  premium  for 
the  violation  of  an  agreement  or  election  of 
which  they  were  claiming  the  benefit  It  may 
wen  be  doubted  whether,  in  a  case  like  this, 
an  alienee  of  land,  or  those  who  claim  under 
him,  has  the  right  a  second  time  to  prevent  a 
recovery  of  dower  In  kind  by  paying  annual 
Interest  on  its  value.  The  statute  does  not 
seem  to  provide  but  for  one  dectlon,  and,  as 
It  is  In  derogation  of  the  widow's  rights,  the 
statute  ought  to  be  amstmed  strictly;  at  least 
it  ought  not  to  be  so  construed  as  to  deprive 
the  widow  of  both  dower  in  Idnd  and  Interest 
in  lieu  thereof.  If  a  second  election  be  per- 
missible at  all.  It  ought  we  think,  as  the  cir- 
cuit court  decreed,  to  be  upon  the  terms  that 
the  alienee,  or  those  who  claim  under  him,  pay 
all  interest  remabilng  unpaid  at  the  time  of 
the  institution  of  the  suit  in  which  the  second 
election  to  made,  as  well  as  the  annual  Inter- 
est which  has  accrued  or  shall  accrue  after 
the  Institution  of  tlie  suit. 

But  as  the  appellants  foiled  or  refosed  to 
make  an  election  upon  the  terms  prescribed 
by  the  decree  of  the  circuit  court,  the  remain- 
ing question,  ratoed  by  appellee's  assignment 
of  error  under  rule  9  of  the  court,  to  the 
amount  of  damages  which  the  appellee  to  enti- 
tled to  recover  for  the  detention  of  her  dower. 

As  the  appellee  in  her  bill  In  thto  case 
made  no  reference  to  her  first  suit  for  dower, 
or  to  her  suit  to  enforce  the  lien  of  the  decree 
rendered  In  that  case,  and  did  not  rely  upon 
those  proceedings  for  any  purpose  In  her  plead- 
ings In  thto  case,  her  rights  to  daniagres  must 
be  determined  as  If  those  proceedings  had  not 
been  bad.  Thto  being  so,  she  was  only  enti- 
tled to  damages  for  the  detention  of  her  dower 
from  the  Institution  of  thto  suit  In  accordance 
with  the  terms  of  the  statute.  The  annual  ren- 
tal value  of  the  whole  land  during  that  period 
being  shown  to  have  been  $375,  the  drcnlt 
court  properly  held  that  the  appellee  was  enti- 
tled to  $125  (one-thb:d  thereof)  annually  from 
the  Institution  of  her  suit  until  dower  should 
be  assigned,  and  so  decreed. 

We  are  of  opinion  that  there  Is  no  error  in 
the  decrees  appealed  from,  and  that  ttiey 
should  be  affirmed. 


<100  Va.  607) 
NBW  RIVER  MINERAL  00.  t.  PAINTER. 
(Supreme  Oonrt  of  Appeato  of  Virginia.    Sept 
12,  1902.) 

APPBARANCIO-WAIVBIR    OP   OBJECTIONS— DKO- 

IjAKATION— AMENDMENT— WATER  RIGHTS 

— RELBASB  07   DABIAQES. 

1.  Where,  before  a  motion  to  quash  the  i^ 
turn  of  the  sheriS  apon  a  process,  defendant 
had  appeared  and  consented  to  the  continnauce 
of  the  case.  It  was  a  waiver  of  any  objectioa 
to  the  return. 

2.  Where  the  decUration  was  for  damages 
resulting  from  the  negligent  doing  of  a  lawful 
act,  an  amendment  after  an  appearance  daink- 
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iiiE  that  the  daimages  were  caused  by  the  com- 
mitting of  the  same  act,_  hot  alleging  It  to  b« 
nnlawfal,  was  not  a  setting  up  of  a  new  cause 
of  action,  or  a  bringing  into  the  case  of  a  8ub- 
■tantive  cause  of  action  different  txom  that 
•riginally  declared  upon. 

3.  Where,  in  an  action  for  injury  to  land, 
plaintiS  testified  that  a  sketch  made  by  him  of 
the  premises  was  substantially  correct  as  to 
the  location  of  plaintiff's  dweUing  boose  and 
•tore,  and  the  street  laid  out  upon  it,  its  in- 
trodaction  could  not  have  hamied  defendant, 
especially  where  it  afterwards  introduced  a 
map  made  by  one  of  its  witnesses,  and  examr 
Ined  him  upon  it. 

'4.  BTidence  is  admissible  to  identify  the  par- 
ticular property  mentioned  in  a  deed. 

&The  construction  of  a  deed  and  a  written 
agreement  is  for  the  court  and  not  tot  tlie  Jury. 

6.  Plaintiff  granted  to  defendant  a  perpetual 
right  to  the  free  use  of  a  certain  spring  branch, 
miming  tlirongh  plaintiff's  property,  for  the 
purpose  of  washing  iron  and  other  ores,  and 
released  defendant  from  all  damages  which 
might  be  sustained  by  such  use  of  the  water, 
whether  they  arose  from  the  pollution  of  the 
water,  or  from  its  orerflowing  on  lands  of  the 
nantor,  or  from  any  other  use  of  the  water. 
By  a  later  agreement,  plaintiS  coyenanted  with 
defendant  that  It  could  lay  troughs  through 
certain  lots  for  the  purpose  of  carrying  off  the 
water  and  refuse  material.  ffeM  not  to  give 
tb*  defendant  the  right  to  pomp  water  from 
other  streams, — one  of  them  many  times  as 
large  as  the  water  right  given, — and  to  turn 
those  added  waters  from  the  channel  of,  or  over 
the  laud  adjacent  to,  the  stream,  the  use  of 
which  was  granted,  without  any  liability  to  the 
plaintifl  because  of  the  release  of  all  daim  «f 
damages  in  the  deed. 

Error  to  bnstingB  court  of  Radford. 

Action  by  WilUam  M.  Painter  against  fhe 
New  Blver  Mineral  Company.  Judgment  for 
plaintiff.    Detendant  brings  error.    Affirmed. 

Blair .  A  Blair  and  M.  M.  Caldwell,  for 
plaintiff  in  error.  J.  O.  Wysor  and  Longley  ft 
Jordan,  for  defendant  In  error. 

BUCHANAN,  J.  WiUiam  M.  Painter  Instl- 
tnted  his  action  of  trespass  on  the  case  to  re- 
cover damages  for  injuries  to  his  property  re- 
sulting from  an  overflow  of  water,  sediment, 
and  mud  thrown  upon  his  premises  by  the 
New  Biver  Mineral  Company. 

1.  The  refusal  of  the  court  to  quash  the  re- 
turn of  the  sheriff  upon  the  process  issued 
upon  the  amended  declaration  is  the  first  er- 
ror assigned.  Before  the  defendant  made  its 
motion  to  quash,  It  had  appeared  and  consent- 
ed to  a  continuance  of  the  case.  Objections 
which  do  not  go  to  the  substance  of  an  ac- 
tion are  treated  as  waived  If  not  made  when 
the  occasion  for  them  arises.  It  Is  a  well- 
established  rule  of  practice  that  by  appearing 
to  the  action  the  defendant  waives  all  de- 
fects In  the  process  and  In  the  service  thereof. 
The  decisions  go  further,  and  Imply  such  a 
wniva  from  the  defendant's  taking  or  con- 
senting to  a  continuance  as  fully  as  they  do 
fhnn  his  pleading  to  the  action.  The  object 
e(  the  writ  is  to  apprise  the  defendant  of  the 
natore  of  tlte  proceeding  against  him.  His 
taking  or  agreeing  to  a  continuance  is  erl- 

1  4.  Sm  BvldaiWk  ToL  »,  Oak  Dig.  I  tOM. 


dence  of  his  having  made  himself  a  party  to 
the  record,  and  of  his  having  recognized  the 
case  as  in  court  It  la  too  late  for  him  atta- 
wards  to  say  that  he  has  not  been  regularly 
brought  into  conrt  Harv^  t.  Skipwitli,  1ft 
diat  410,  414;  6  Bob.  Prac  101.  103. 

2.  The  defendant  moved  the  court  to  strike 
out  tiie  amended  declaration  npon  the  ground 
that  it  made  an  entirely  new  case  from  that 
stated  in  the  original  declaration,  in  this:  that 
It  charged  the  defendant  with  doing  an  un- 
lawful act,  whilst  the  original  declaratloa 
charged  it  °  with  doing  a  lawfnl  act  negligent- 
ly. Upon  the  court  overruling  tills  motion, 
the  defendant  demurred  to  the  amended  dec- 
laration, and  each  count  thereof,  upon  the 
same  ground,  which  was  also  overruled.  The 
action  of  the  conrt  both  in  overruling  the  mo- 
tion to  strike  out  and  in  refusing  to  sustain 
the  demorrer  Is  assigned  as  error. 

U  It  were  oonoeded  that  the  case  made  by 
the  original  declaration  was  for  damages  re- 
sulting from  the  negligent  doing  of  a  lawful 
act,  and  that  made  by  the  amendment  or 
amended  declaration  was  for  damages  caused 
by  the  doing  of  the  same  act  which  vras  al- 
leged to  be  unlawful,  the  rulings  of  the  court 
both  upon  the  motion  to  strike  out  and  npon 
the  demurrer  were  correct 

Counsel  have  not  cited,  nor  have  we  tn  our 
Investigation  found,  any  decision  of  this  court 
which  indicates  what  amendments  of  the  dec- 
laration the  court  may  allow  after  appear- 
ance; but  there  are  many  decisions  upon  the 
question  In  other  jurisdictions.  The  rule  gen- 
erally prevailing  seems  to  be  that  such 
amendments  will  be  permitted  as  have  for 
their  object  the  trial  and  determination  of 
the  subject-matter  of  the  controversy  npon 
which  the  action  was  originally  based,  but 
amendments  will  not  be  allowed  which  bring 
Into  the  case  a  new  and  substantive  cause  of 
action,  different  from  that  declared  on,  and 
different  from  that  which  the  plaintiff  in- 
tended to  assert  when  he  instituted  his  ac- 
tion. If  the  plaintiff  in  the  amended  declara- 
tion is  attempting  to  assert  rights  and  to  en- 
force claims  arising  ont  of  the  same  transac- 
tion, act,  agreement,  or  obligation,  however 
great  may  be  the  difference  In  the  form  of 
liability  as  contained  in  the  amended  from 
that  stated  in  the  original  declaration.  It  will 
not  be  regarded  as  for  a  new  cause  of  aca<m. 
In  snch  cases  the  original  and  amended  dec- 
larations, and  the  count  at  counts  In  each,  are 
regarded  as  variations  in  the  form  of  liability 
to  meet  the  possible  scope  and  varying  phases 
of  the  testimony,  which  Is  one  of  the  very  ob- 
jects and  purposes  of  adding  several  counts 
and  of  making  amendmaits  to  a  declaration. 
Snyder  v.  Harper,  24  W.  Va.  206,  211;  Smith 
▼.  Palmer,  6  Onsh.  618,  619;  Tost  T.  Vij,  28 
Pa.  327,  831. 

The  Injuries  complained  of  In  the  original 
and  In  the  amended  declaration  in  this  case 
were  the  same.  The  form  of  action  was  not 
changed.     The  amendment  only  varied  the 
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mode  of  demanding  the  same  thing;  that  Is, 
damages  done  the  same  properly  by  the  same 
causes. 

3.  The  plaintiff  was  permitted,  over  the  de- 
fendant's objection,  to  Introduce  in  evidence 
a  pencil  slietch  or  map  of  the  injured  prem- 
ises, made  hy  one  of  its  wltneBses  who  was 
not  an  engineer  or  surveyor,  and  examined 
blm  upon  It  This  is  assigned  as  error.  The 
witness  testified  that  the  sketch  was  substan- 
tlaily  correct  as  to  the  location  of  the  plaln- 
tlfC's  dwelling  house  and  store,  and  the 
streams  of  water  and  street  laid  down  upon 
It  The  drawing,  no  doubt,  enabled  the  Jury 
better  to  understand  the  location  of  the  dam- 
aged premises  and  the  evidence  of  the  yrit- 
ness.  We  are  unable  to  see  how  its  introduc- 
tion, and  the  witness'  examination  upon  it, 
could  have  injured  the  defendant,  especially 
as  it  afterwards  introduced  a  map  of  the 
premises  by  one  of  its  witnesses,  and  exam- 
ined him  upon  it 

4.  There  was  no  valid  objection  to  the  evi- 
dence of  the  pIulntifF  offered  for  the  purpose 
of  identifying  the  spring  branch  mentioned 
in  the  deed  of  November  8,  1884,  made  by 
the  plaintiff  and  others  to  the  defendant. 
There  was  some  controversy  as  to  the  Identi- 
ty of  the  branch.  Evidence  aliunde  is  al- 
ways admissible  where  there  is  a  question  as 
to  the  application  of  a  grant  to  its  proper 
subject-matter.  It  is  not  a  question  of  con- 
struction, but  of  location.  It  is  a  question  of 
fact  to  be  determined  by  the  Jury  by  the  aid 
of  extrinsic  evidence.  Reusens  v.  Lawson,  91 
Vs.  226,  235,  21  a  E.  847. 

6.  Another  error  assigned  is  the  court's 
action  In  giving  instruction  numbered  1  asked 
for  by  the  plaintiff,  and  in  refusing  to  give  in- 
structions 3  and  4  asked  for  by  the  defend- 
ant, and  in  giving  In  lieu  th«-eof  the  instruc- 
tions numbered  5  and  6  given  by  the  court 

The  objection  made  to  the  plaintHTs  In- 
struction numbered  1  is  that  it  took  the  con- 
struction of  the  deed  and  agreement  under 
which  the  defendant  claimed  from  the  court 
and  referred  their  interpretation  to  the  Jury. 
If  this  had  been  the  only  instruction  given, 
there  would  have  been  much  force  in  the  de- 
fendant's objection,  for  no  rule  is  better  set- 
tled than  that  the  construction  of  written 
contracts  is  for  the  court  and  not  for  ths 
Jury.  But  Instructions  5  and  6  given  by  the 
court  in  lieu  of  instructions  numbered  3  and 
4  offered  by  the  defendant  construed  the  said 
deed  and  agreement  and  did  not  in  t&ct, 
leave  their  construction  to  the  Jury,  as  the 
defendant  contends.  The  Jury  by  their  verdict 
show  that  they  accepted  and  followed  the 
court's  construction  of  the  deed  and  agree- 
ment, so  that  if  any  injury  was  done  the  de- 
fendant in  the  construction  of  these  papers. 
It  did  not  result  from  giving  the  plaintiff's 
Instruction  numbered  1,  but  in  giving  the 
court's  iDstructlons  numbered  5  and  6  in  lieu 
of  the  defendant's  instructions  3  and  4.  Did 
the  court  properly  construe  the  deed  and 
Bfreementl 


By  the  deed  of  November  8,  1884,  the  plaln- 
tlfl  and  others  granted  to  the  defendant  and 
its  successors  the  perpetual  right  to  the  free 
and  unobstructed  use  of  the  waters  of  s 
certain  spring  branch  running  through  the 
plaintiff's  property,  for  the  purpose  of  wash- 
ing iron  and.  other  ores,  and  of  operating  such 
machinery  as  the  defendant  had  already 
erected  or  might  thereafter  erect  on  the  spring 
branch,  and  agreed  and  covenanted  to  release 
the  defendant  for  all .  damages  which  ttie 
grantors  or  those  claiming  under  them  bad 
or  might  thereafter  sustain  by  reason  of  the 
use  of  the  waters  of  said  branch  by  the  de- 
fendant and  its  successors  for  washing  iron 
and  other  ores,  and  In  operating  machinery 
necessary  for  their  manufacturing  purposes, 
whether  such  damages  arose  from  the  pollu- 
tion of  the  waters  of  the  stream,  or  troia  its 
detention  or  overflowing  the  lands  of  the 
grantors,  or  from  the  deposit  of  mud  or  sedi- 
ment or  other  things  thereon  by  said  stream, 
or  "from  any  use  of  said  spring  branch"  by 
the  grantee  (defendant). 

By  the  agreement  of  June  25,  1801,  the 
plaintiff  and  others,  parties  of  the  first  part 
agreed  and  covenanted  with  the  defendant 
and  the  Lobdell  Car  Wheel  Company  that 
they,  the  parties  of  the  second  part  should 
have  the  right  to  construct  and  lay  troughs 
through  certain  lots  for  the  purpose  of  carry- 
ing off  the  water,  tailings,  and  refuse  materi- 
al from  the  washers  then  erected  and  to  be 
thereafter  erected  by  the  parties  of  the  sec- 
ond part  on  the  waters  of  the  branch  men- 
tioned in  the  deed  of  November  8, 1884,  for  the 
purpose  of  washing  iron  and  other  ores.  In 
consideration  of  this  right  to  lay  troughs 
through  and  over  the  lands  of  the  plaintiff 
and  others,  parties  of  the  first  part,  the  par- 
ties of  the  second  part  agreed  and  bound 
themselves  that  the  troughs  should  be  of  suf- 
ficient size  and  dimensions  to  carry  off  all 
the  water,  tailings,  and  other  waste  matoilal 
from  the  washers,  and  that  the  troughs 
should  be  kept  open  and  unobstructed,  so  as 
not  to  overflow  emd  damage  the  lands  of  the 
parties  of  the  first  part  any  more  than  they 
were  then  liable  to  be  overflowed  and  dam- 
aged by  the  waters  of  the  spring  branch. 

At  the  time  this  agreement  was  entered  In- 
to, the  defendant  bad  ascertained  that  the 
waters  of  the  said  spring  branch  were  not  suf- 
ficient to  wash  all  the  iron  ores  that  It  wished 
to  wash,  and  it  was  preparing,  or  i>erhaps 
had  already  commenced,  to  pump  water  from 
two  other  streams,  viz..  New  River  and  Pow- 
der Mill  Branch,  to  its  washers  located  on  the 
said  spring  branch,  which  increased  greatly 
the  flow  of  water  from  its  washers,  thus  ren- 
dering it  necessary  to'  acquh%  the  right  from 
riparian  lemdowners  below  to  convey  water 
over  or  through  their  lands,  unless,  as  iha 
defendant  claims,  it  had  this  right  as  to  the 
plaintiff,  at  least  under  the  deed  of  Novem- 
ber 8,  1884.'  The  language  relied  on  in  that 
deed  as  glvbig  the  right  in  question  is  that 
which  releases  the  defendant  from  all  dam- 
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ages  "from  any  use  of  said  spring  branch"  by 
tbe  defendant  If  the  language  quoted,  stand- 
ing alone,  be  susceptible  of  tbe  construction 
contended  for  by  the  defendant,  It  clearly  has 
no  sucbt  meaning  -when  read,  as  It  must  be, 
in  connection  with  the  other  provisl(»is  of  the 
deed.  The  object  of  the  deed,  as  shown  by 
Its  granting  clause,  was  to  grant  to  the  de- 
fendant the  perpetual  right  to  the  free  and  nn- 
obatmcted  use  of  the  waters  of  the  spring 
branch  for  the  purpose  of  washing  iron  and 
other  ores,  and  of  operating  such  machinery 
as  the  defendant  had  then  erected  or  might 
thereafter  erect  on  that  stream,  and  to  release 
tbe  defendant  from  all  damages  which  the 
grantors  thereof  had  sustained  or  might 
thereafter  sustain  by  reason  of  the  use  of  the 
waters  of  the  branch  for  the  purposes  for 
which  they  were  granted.  This  Is  the  clear 
meaning  of  the  deed  when  read  as  a  whole. 
If  it  bad  been  the  Intention  of  the  parties  to 
the  deed  that  the  defendant  was  to  have  the 
right  to  pump  water  from  other  streams  (one 
of  them  many  times  as  large  as  the  spring 
branch)  to  Its  washers,  and  that  those  added 
waters  should  find  their  outlet  througb  the 
channel  of,  or  over  the  land  adjacent  to,  the 
branch,  and  that  the  grantors  in  the  deed,  the 
owners  of  such  lands,  were  to  release  all 
claims  for  damages  which  might  result  to 
them  from  such  extraordinary  use  of  tbe 
stream,  language  better  suited  for  such  pur- 
pose would  have  been  used  than  the  expres- 
sion relied  on.  Besides,  tf  that  were  the  in- 
tention and  effect  of  the  deed,  the  agreement 
of  June  25,  1891,  was  wholly  unnecessary,  as 
to  the  plaintiff. 

We  are  of  opinion  that  the  court  properly 
construed  the  said  deed  and  agreement  In  Its 
instructions  numbered  6  and  6,  and  that  the 
defendant  was  not  prejudiced  by  the  court's 
action  In  giving  and  refusing  Instructions. 

S.  Tbe  remaining  assignment  of  error  Is  to 
the  action  of  the  court  in  refusing  to  set  aside 
tbe  verdict  of  the  Jury  because  the  damages 
found  were  excessive. 

The  evidence  tends  to  show  that  within  one 
year  prior  to  the  institution  of  the  plaintiff's 
action  the  quantity  of  ore  washed  was  in- 
creased from  less  than  100  tons  In  the  dirt  to 
more  than  1,000  tons;  that  the  troughs  erect- 
ed under  the  agreement  of  June  25,  1891,  fail- 
ed to  accomplish  the  purposes  for  which  they 
were  built  and  were  filled  with  mud,  over- 
flowed, and  flooded  the  low  ground  upon 
which  tbe  plaintiff's  store  was  standing,  and 
in  which  he  was  conducting  a  mercantile  busi- 
ness, seriously  damaging  the  building,  which 
bad  cost  12,000  or  more,  covering  the  public 
road  in  front  of  It  with  thick  mud,  which  ren- 
dered the  approach  to  It  from  that  direction 
disagreeable  and  at  times  dlfficntf;  that  two 
or  more  springs  owned  and  controlled  by  the 
plaintiff  were  flooded,  and  tbe  waterworks  by 
wlilcb  the  plaintiff  supplied  his  dwelling 
boose,  storehouse,  and  other  buildings  with 
watn  were  greatly  damaged,  if  not  rendered 


useless,  during  much  of  that  year.  Five  or 
more  witnesses  testifled  as  to  the  damages 
suffered  by  the  plaintiff.  They  varied  in  their 
estimates,  l^e  lowest  placed  the  damages  at 
$2,500,  and  the  highest  at  $5,000  or  over.  The 
Jury  fixed  them  at  $1,700.  The  trial  court  ap- 
proved tbe  verdict,  and  we  cannot  say  that 
It  is  not  sustained  by  the  evidence. 

We  are  of  opinion  that  there  is  no  error  in 
the  Judgment  complahied  of,  and  that  it 
should  be  affirmed. 


(100  Va.  498) 
BANK  OF  BADFOBD  v.  EIBBT. 

(Supreme  Court  of  Appeals  ot  Virginia.     Sept 
12,  1902.) 

USURT—PATMBNT— ACTION    TO    RSCOVBR. 

1.  Where  there  is  an  assignment  of  a  security, 
with  an  absolute  guaranty  of  its  payment  at  a 
discount  greater  than  the  legal  rate  of  interest 
the  transaction  is  usurious. 

2.  Where  payments  have  been  made  upon  a 
usurious  debt  and  the  borrower  applies  the 
payments  to  the  interest  or  the  lender  makes 
the  application  with  the  assent  of  the  bor- 
rower, the  appropriation  will  not  be  disturb- 
ed, unless  the  borrower  within  one  year  there- 
after, as  provided  by  Code,  {  2823,  brings  an 
action  to  recover  the  same. 

Appeal  from  circuit  court,  Pulaski  county. 

Suit  by  Bilzabeth  Klrby  against  the  Bank 
of  Badford.  Judgment  for  plaintiff.  De- 
fendant appealsr    Reversed. 

D.  S.  Pollock,  for  appellant  L  H.  Larew, 
for  appellee. 


OABDWBLIi,  J.  The  facts  oat  of  which 
this  appeal  arises  are  as  follows: 

On  the  Ist  day  of  January,  1895,  EL  8.  Elr- 
by  made  an  assignment  by  deed  to  X  D. 
Cbumbley  and  J.  A  Pratt,  trustees,  of  all 
his  property,  both  real  and  personal,  to  se- 
cure his  various  creditors.  Among  the  assets 
conveyed  was  a  debt  against  one  L.  T.  Jen- 
nings for  the  sum  of  $6,500,  evidenced  by 
eight  notes  dated  August  14,  1894;  the  first 
seven  of  the  notes  being  toe  the  sum  of  $800 
each,  and  the  last  for  $900,  and  all  bearing 
interest  from  the  let  day  of  September,  1804, 
and  being  for  a  part  of  the  purchase  money 
for  a  tract  of  land  conveyed  by  the  said  H. 
S.  Kirby  and  wife  to  Jennings.  This  tract 
consisted  of  605  acres,  but  to  secure  the  pay- 
ment of  the  aforesaid  notes  a  vendor's  lien 
was  retained  by  Klrby  on  only  100  acres  of 
the  tract;  Klrby  covenanting  In  the  deed 
to  look  alone  to  the  vendor's  lien  retained  up- 
on the  100  acres  for  the  payment  of  the  snm 
of  $6,500  evidenced  by  the  said  notes. 

One  of  the  debts  for  which  H.  S.  Kh:by 
made  provision  in  bis  assignment  to  (3iumb- 
ley  and  Pratt,  trustees,  was  a  debt  due  to  the 
Bank  of  Radford  for  the  sum  of  $1,700,  evi- 
denced by  a  note,  and  the  sum  of  $1,600,  evi- 
denced by  another  note,  which  had  been  re- 
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newed,  and  teas  not  yet  due;  and  dizabetti 
Kirby,  the  mother  of  H.  S.  Kirby,  was  one  of 
the  indorsers  on  these  two  notes  and  some 
other  notes  also  secured  by  the  deed  of  as- 
signment. 

In  March,  1895,  after  the  bank  had  brought 
suit  on  the  $1,700  note  against  H.  S.  Klrby  as 
maker,  and  Elizabeth  Kirby  and  others  as  In- 
dorsers, Elizabeth  Kh-by  concluded  that  she 
would  take  an  assignment  of  the  property  of 
H.  S.  Kirby  which  he  had  conveyed  to 
Ohumbley  and  Pratt,  trustees,  for  the  benefit 
of  his  creditors,  and  make  herself  responsible 
tor  the  debts  thereby  secured.  The  object 
she  had  in  view  was  to  get  time  within 
which  to  meet  the  debts  for  which  she  was 
bound  as  Indorser,  and  protect  her  own  prop- 
erty against  liability  therefor  in  case  the 
trust  property  should  prove  insufficient  to 
pay  them. 

To  effect  this  arrangement  ultimately 
agreed  to  by  the  creditors  thereby  secured, 
including  the  Bank  of  Radford,  H.  S.  Kirby 
and  wife,  Chumbley  and  Pratt,  trustees,  and 
a'll  of  the  creditors  provided  for  in  the  trust 
deed.  Joined  in  a  deed  to  her  (which  is  spoken 
of  In  tills  record  as  a  "composition  deed") 
conveying  all  of  the  tmftt  property;  and  she 
by  the  same  deed  created  a  charge  upon  600 
acres  of  her  own  land  as  security  for  the  pay- 
ment of  the  debts  of  the  creditors  of  H.  8. 
Kirby  provided  for  In  his  deed  to  Chumbley 
£.nd  Pratt,  trustees,  with  interest  on  these 
debis  from  March  1,  1805. 

In  this  deed  the  debt  of  the  Bank  of  Rad- 
ford, evidenced  by  the  two  notes,— the  one 
for  $1,700  and  the  other  for  $1,500,— is  pro- 
vided for,  and  stated  to  be  $3,250,  with  inter- 
est from  March  1,  1805;  the  difference  being 
on  account  of  accrued  Interest  on  the  $1,700 
note  and  costs  in  the  suit  brought  thereun 
previously.  By  this  deed  Elizabeth  Kirby 
covenanted  and  bound  herself  to  take  the 
pr.-perty  conveyed  to  her  in  trust  for  the  pay- 
ment of  the  debts  mentioned  therein,  and  to 
sell,  collect,  and  apply  the  proceeds  therefrom 
to  that  purpose  alone. 

About  the  time,  or  shortly  before,  "the 
cumposition  deed"  of  March  5,  1895,  was  ex- 
ecuted, Elizabeth  Kirby  applied  to  jihe  Bank 
of  Radford,  through  a  friend,  as  her  agent, 
to  find  out  whether,  in  the  event  she  perfect- 
ed the  arrangement  then  contemplated,  it 
would  buy  from  her  the  Jennings  debt,  and 
the  bank  at  that  time  stated  that  it  did  not 
desire  'such  paper;  but  after  some  delay, 
and  insistence  on  the  part  of  Mrs.  Kirby'a 
agent,  it  finally  agreed  to  purchase  the  debt, 
and  made  her  a  tentative  offer  therefor, 
which  was  thereafter  to  be  more  accurately 
stated.  Some  days  afterwards  the  sale  and 
transfer  of  the  Jennings  debt  by  Mrs.  Kirby 
to  the  Bank  of  Radford  was  effected.  Up  to 
this  time  Jennings  had  not  executed  the 
bonds,  but  they  were  then  executed  by  Jen- 
nings to  H.  S.  Klrby,  and  Mrs.  Kirby  indors- 
ed ber  name  in  blank  upon  each  of  them  and 


delivered  them  to  the  bank;  the  bank  agree- 
ing to  pay  her  the  sum  of  $5,090.13,  and  she 
to  execute,  acknowledge,  and  have'  admitted 
to  record  a  deed  of  trust  to  one  B.  I*  Gard- 
ner, trustee,  reciting  the  fact  that  |he  had 
sold,  transferred,  and  assigned  the  Jennings 
bonds  to  the  bank  for  value  received,  and 
that,  as  the  vendor's  lien  retained  on  only 
100  acres  of  the  Jennings'  land  was  deemed 
insufficient  security  for  their  payment,  she 
conveyed  a  tract  of  200  acres  of  laud  in 
trust  as  further  security  for  the  payment  of 
the  said  bonds,  .and  to  secure  their  prompt 
payment  to  the  bank  at  maturity,  and  for  no 
other  purpose,  provided  that,  if  Jennings 
should  make  default  In  the  payment  of  either 
of  the  bonds,  she  was  to  have  120  days'  no- 
tice of  such  default  before  the  trustee  (Gard- 
ner) was  authorized  to  proceed  to  sell  the 
land  thereby  conveyed.  This  deed  to  Gard- 
ner, trustee,  was  duly  executed  by  Mrs.  Kir- 
by and  admitted  to  record. 

In  making  this  sale  of  the  Jennings  debt  to 
the  bank,  it  was  agreed  between  Mrs.  Kirby 
and  the  bank  that  the  debt  payable  to  the 
bank,  above  mentioned,  which  Mrs.  Klrby  had 
assumed  and  provided  for  the  payment  in 
the  "composition  deed."  should  be  allowed  as 
part  of  the  purchase  price  of  the  Jennings 
debt,  and  the  balance  of  the  purchase  price 
placed  to  the  credit  of  Mrs.  Kirby  at  the  bank, 
which  was  done,  and  that  balance  was  short- 
ly thereafter  drawn  out  by  her. 

'When  the  first  of  the  series  of  the  Jen- 
nings bonds  became  due  and  payable,  and 
Jennings  failed  to  pay  the  same,  the  bank 
brought  suit  at  law  thereon  against  him,  and 
recovered  the  amount  thereof;  and  when  the 
second  of  the  series  became  due  and  payable, 
tmd  Jennings  failed  to  pay,  the  bank  brought 
a  suit  in  equity  to  enforce  the  vendor's  lien 
retained  on  the  100  acres  of  the  Jennings  land. 
To  this  suit  Mrs.  Kirby  was  made  a  party. 
and  she  filed  her  answer  to  the  bill,  practical- 
ly admitting  the  bank's  ownership  of  the  Jen- 
nings bond,  and  its  right  to  have  the  100  acres 
of  land  subjected  to  the  payment  thereof. 
Under  the  decree  of  sale  in  that  suit  Mrs. 
Klrby  became  the  purchaser  of  the  100  acres 
of  land  at  the  price  of  $2,000,  and  paid  the 
purchase  money  to  the  commissioner  of  the 
court;  and,  by  the  same  decree  which  con- 
firmed the  sale  and  directed  a  conveyance  to 
her,  it  was  decreed  that  the  commissioner  pay 
the  coats  of  the  suit  out  of  the  purchase 
money,  and  then  pay  off  the  Jennings  I>ond 
for  $800,  with  Interest,  which  fell  due  Sep- 
tember 1,  1896,  and  the  bond  for  $800  and  in- 
terest, due  September  1,  1887. 

At  the  next  term  of  the  court,  in  March. 
1898,  the  commissioner  having  made  Ills  re- 
port, a  final  decree  was  entered  in  the  cause, 
stating  that,  "it  appearing  to  the  court  from 
said  report  that  after  the  payment  of  costs 
there  remained  the  net  sum  of  $1,880.78  to  be 
applied  to  t^e  payment  of  the  Jennings  bond; 
that  said  net  sum  was  sufficient  to  pay  olT 
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the  bond,  with  Its  accined  Interest,  which  be- 
came due  September  1,  1806,  and  leaves  a  net 
balance  of  $S27.98  to  be  credited  on  the  bond 
due  September  1,  1897,  aa  of  November  5, 
18B7;  and  that  the  commissioner  so  applied 
the  said  sum,  showing  a  balance  due  ou  the 
latter  bond  of  only  $24.82  as  of  November  6, 
189T,— there  being  no  exceptions  to  said  re- 
port, the  same  Is  confirmed,  and,  all  the  par- 
poses  of  this  suit  having  been  accomplished, 
the  same  Is  stricken  from  the  docket" 

On  the  10th  day  of  April,  lUOO,  the  bank, 
having  previously  exhausted  the  resources 
against  Jennings,  and  the  fourth  of  his  bonds 
being  due  and  payable,  gave  notice  to  Mrs. 
Kirby  of  Jennings'  failure  to  pay  as  provided 
for  in  the  deed  of  trust  given  by  her  to  Gard- 
ner, trustee;  and  the  trustee  having  on  Au- 
gust 30, 1900,  advertised  the  land  conveyed  by 
ber  for  sale  to  pay  the  bonds  then  due  and 
payable,  on  the  first  Monday  In  November 
Mrs.  Kirby  filed  her  bill  at  rules  in  the  clerk's 
office  of  the  circuit  court  of  Pulaski  county 
against  the  bank  and  Gardner,  trustee,  alleg- 
ing usury  In  the  transaction  with  her  by 
which  the  bank  became  the  purchaser  of  the 
Jennings  bond,  and  praying  that  the  sale  of 
the  land  by  the  trustee  be  enjoined.  To  this 
bill  the  bank  filed  its  answer,  denying  it  had 
loaned  any  money  to  the  complainant,  and  as- 
serting that  the  transaction  between  it  and 
the  complainant  was  a  bona  fide  sale  of  the 
Jennings  bonds  to  the  bank. 

The  cause  having  been  matured,  upon  a 
final  hearing  thereof  the  circuit  court  by  its 
decree  held  that  the  transaction  was  usurious; 
that  the  bank  was  only  entitled  to  the  sura  of 
$5,090.13,  without  Interest  (being  the  amount 
received  by  the  complainant  for  the  Jennings 
bonds);  and  that  the  complainant  was  en- 
titled to  have  the  sum  of  $2,728.78  paid  by 
Jennings  and  applied  to  these  bonds  as  they 
fell  due  deducted  from  said  principal  sum 
of  $5,090.13;  thus  allowing  the  bank  for  Its 
debt  against  the  complainant  only  the  sum  of 
$2,361.35,  with  Interest  from  the  date  of  the 
decree,  and  requiring  the  bank  to  pay  the 
costs  of  the  suit.  From  this  decree  the  bank 
obtained  an  appeal  to  this  court 

The  legislation  in  this  state  on  the  subject 
of  usury  is  reviewed  at  length  in  the  opinion 
of  this  court  by  Keith,  P.,  in  Mmiford  v.  Mc- 
Veigh's Adm'r,  92  Va.  446,  23  S.  E.  857,  and 
requires  no  further  discussion  here.  As  was 
there  said:  "Hereafter  it  would  seem  that  in 
cases  involving  the  charge  of  usury  the  only 
questions  to  be  considered  are:  First,  was 
there  usury  In  the  transaction?  And,  second, 
where  payments  have  been  made  upon  an 
naniious  transaction,  how  should  those  pay- 
ments be  applied?"  There,  also,  many  of  the 
decided  cases  Involving  these  questions  are 
reviewed;  and  they,  aa  well  aa  the  numerous 
cases  cited  In  the  argument  of  this  case,  agree 
that  whether  or  not  there  was  usury  in  a 
transaction  is  to  be  determined  from  the  facta 
42S.B.-aO 


and  drcumstancea  of  tba  particular  case  un- 
der consideration. 

"If  the  usury  be  established,  the  measure  of 
relief  will  be  that  the  lender  can  only  recover 
the  principal  sum  loaned  or  forborne,  sub- 
ject, of  conrse,  to  the  rule  laid  down  In  Mun- 
ford  V.  McVeigh,  supra,  touching  the  appli- 
cation of  payment."  Greer  v.  Hale,  95  Va. 
633,  28  S.  B.  873,  64  Am.  St  Rep.  814. 

Mr.  Mtaior,  in  discussing  the  "Doctrine  of 
Usury"  (3  Minor,  Inst  pt  1,  pp.  306-308), 
cites  a  number  of  cases  in  which  It  was  held 
that  the  particular  transaction  under  review 
was  or  was  not  usurious,  and  says:  "It 
should  further  be  observed  that  an  apparent 
assignment  of  a  security  may  sometimes  in 
fact  amount  to  a  loan,  as  where  the  assignor, 
having  parted  with  a  security  at  a  greater 
discount  than  the  legal  rate  of  interest,  be- 
comes by  law  or  by  special  agreement  liable 
for  the  full  amount  due  on  its  face.  Indora- 
ers  of  negotiable  securities  are  thus  liable  by 
law,  and  the  assignor  of  a  common-law  se- 
curity may  assume  a  similar  responsibility  by 
special  contract;  and  in  these  cases,  there- 
fore, 8U  Indorsement  or  assignment  at  a  dis- 
count exceeding  the  prescribed  rate  of  interest 
Is  usurious."  In  support  of  this  statement  of 
the  law  the  cases  of  Whltworth  v.  Adams,  5 
Rand.  333,  and  Bell  v.  Calhoun,  8  Grat  22, 
are  cited,  and  the  correctness  of  those  depi- 
sions  has  never  been  questioned. 

In  words  other  than  those  employed  by  the 
learned  authw  just  quoted,  no  matter  by 
what  shift  or  device  a  lender  of  money  Is 
to  receive  therefor  a  rate  of  Interest  or  profit 
greater  than  Is  allowed  by  law,  the  transac- 
tion Is  to  be  regarded  as  usurious. 

What,  therefore,  is  the  transaction  we  have 
under  review?  It  cannot  be  questioned  (in 
fact,  it  seems  not  to  be  controvei'ted)  that 
the  undertaking  of  appellee  Is  an  absolute 
and  unconditional  guaranty  of  the  payment 
of  the  several  Installments  of  the  Jennings 
debt,  principal  and  interest,  at  maturity.  The 
provision  In  the  contract  that  she  was  to 
have  notice  of  the  default  of  Jennings  be- 
fore her  land  was  advertised  for  sale  to  pay 
what  was  due  the  appellant  in  no  way  quali- 
fies that  guaranty,  and  appellee^s  liability  for 
the  Jennings  debt,  regardless  of  his  solvency 
or  bis  ability  or  willingness  to  pay,  attached 
Immediately  on  entering  into  the  contract 
In  effect  the  appellant  said  to  appellee,  "I 
will  not  buy  the  Jennings  debt  at  any  rate 
of  discount  but  it  you  will  guaranty  the  pay- 
ment of  its  several  installments  at  maturity 
and  without  condition,  and  make  your  guar- 
anty good  by  deed  of  trust  on  real  estate,  I 
will  pay  you  $5,090.13  for  the  debt  so  guar- 
antied and  secured."  This  was  exactly  the 
transaction  between  the  parties,  and  the  re- 
sult of  it  was  that  the  appellee  received  'from 
the  appellant  the  sum  of  $5,090.13,  for  which 
she  gave  her  unqualified  and  unconditional 
guaranty,  made  good  by  deed  of  troat  on  her 
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land,  to  pay  back  to  the  appellant  the  amount 
of  the  Jennings  debt,  with  accrued  Interest  at 
matiirlty;  the  difference  between  the  amount 
■he  received  from  appellant  and  the  amount 
of  the  Jenninga  debt,  with  interest,  at  ma- 
turity, being,  ajs  Is  conceded,  9  per  cent  per 
annum  on  the  $6,000.13.  Thla  was  nothing 
more  nor  less  than  a  device  or  shift  by  which 
the  appellant,  for  $5,090.13,  loaned  or  advan- 
ced, was  to  receive  from  the  borrower,  the 
appellee,  |e,500,  and  Interest  thereon  at  8 
per  cent.  In  Installmenta,— 3  per  cent  per  an> 
num  In  excess  of  the  rate  of  Interest  allowed 
by  Uw,— and  therefore  the  circuit  court  did 
not  err  Id  so  treating  the  transaction. 

The  transaction  being  a  loan,  and  usury 
thereon  established,  the  appellant  can  only 
recovw  the  principal  sum  loaned;  bat,  as 
to  the  application  of  the  amounts  received  by 
the  appellant  on  accoimt  of  the  Jennings  debt, 
the  rule  laid  down  In  Munford  v.  McVeigh's 
Adm'r,  supra.  Is  to  govern,  viz.,  that  "where 
payments  have  been  made  upon  a  debt  ui>on 
which  a  greater  rate  of  Interest  than  that  al- 
lowed by  law  la  reserved  In  the  contract,  or 
received  In  wder  to  procure  the  forbearance 
of  the  lender,  and  the  borrower  himself  ap- 
plies the  payment  to  the  Interest  or  the  lend- 
er makes  the  application  with  the  assent  of 
the  borrower,  the  appropriation  so  made  will 
not  be  disturbed  unless  within  one  year  there- 
after a  suit  be  Instituted  by  the  borrower  for 
Its  recovery.    •    •    ••■ 

The  appellant  received  the  amount  due  on 
the  first  of  the  series  of  Jennings  bonds— 
$848-ln  1896,  and  on  November  6,  1897,  It  re- 
ceived the  farther  sum  of  $1,880.78  from  the 
sale  of  the  100  acres  of  land  upon  which  a 
vendor's  lien  had  been  reserved  to  secure  the 
.payment  of  those  bonds,  making  a  total  of 
$2,728.78  received;  and  these  payments  were 
applied  to  the  payment  of  the  Jennings  debt 
pursuant  to  the  agreement  between  the  ap- 
pellant and  the  appellee,  and  by  authority  of 
the  court,  in  a  suit  to  which  appellee  was  a 
party.  The  application  of  these  payments  so 
made  cannot  be  disturbed,  since  this  suit  In 
which,  for  the  first  time,  the  appellee  asks 
relief  from  the  usury  In  her  transaction  with 
tbe  appellant,  was  not  instituted  till  Novem- 
ber, 1900,— much  more  than  one  year  after 
tbe  last  of  the  payments  were  made.  Section 
2823,  Code;  Bank  v.  Fugate,  93  Va.  821,  23 
&B.  884. 

Leaving  undisturbed  tbe  application  of 
these  payments  to  tbe  satisfaction  of  the  debt 
due  from  appellee,  tbe  appellant  was  entitled 
to  a  decree  against  her  for  the  balance  of 
the  debt  remaining  unpaid,  with  Interest  only 
from  the  date  of  the  decree,  together  with 
the  benefit  of  tbe  security  for  Its  payment 
afforded  by  the  deed  to  Gardner,  trustee, 
above  mentioned.  The  decree  appealed  from. 
In  so  far  as  It  is  In  conflict  with  this  view, 
la  erroneous,  and  will  in  this  respect  be  re- 
TCTsed  and  annulled,  and  the  cause  remanded 
to  Iw  further  proceeded  with  In  accordance 


with  the  views  herein  expressed;  bnt,  as  the 
appellant  Is  the  party  substantially  prevailing 
In  this  court  costs  of  this  api>eal  will  be  d^ 
creed  In  Its  favor  against  appellea 


(100  Va.  552) 
FITZPATBIOK  T.  FITZPATBIOE  at  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
18,  1902.) 

«IIJ>-CON8TRUCmON— FEB-SIUPUB  BSTATS. 
1.  Where  testator  by  his  will  devised  to  hi* 
"dear  wife  and  oar  sweet  little  children  all 
that  I  possess,"  it  does  not  create  a  fee  simple 
In  the  mother,  where  that  is  the  only  provision 
in  the  will,  and  there  was  nothing  else  to  show 
that  the  mention  of  the  children  was  bnt  aa 
expression  of  the  motive  of  the  gift 

Appeal  from  circuit  court.  Nelson  ooonty. 

Suit  between  Fltzpatrick  and  Fitzpatrick 
and  others  to  construe  the  will  of  Thomas  P. 
Fltzpatrick.  From  the  Judgment  Fitzpatrick 
appeals.    Affirmed. 

Caskle  ft  Coleman,  for  appellant  W.  K. 
Allen,  for  appellees. 

HARRISON,  J.  W«  are  called  upon  to 
construe  the  following  ht\et  will,  dated  De- 
cember 21,  1897: 

"I,  Thos.  P.  Fltzpatrick,  of  Nelson  oonnty, 
Va.,  do  this  day  make  my  last  wIU.  I  leare 
to  my  dear  wife  and  onr  sweet  little  cbil- 
dren  all  that  I  possesa  I  am  nervous  about 
my  condition.  I  had  Intended  to  make  a  long 
will  to-day.    I  barely  can  write." 

It  is  contended  on  behalf  of  appellant  that, 
under  tbe  line  of  decisions  beginning  with 
Wallace  v.  Dold's  Ex'n,  8  Leigh,  258,  and 
ending  with  the  recent  case  of  Tyack  t. 
Berkeley,  40  8.  B.  004  (not  yet  offldally 
reported),  the  children  take  nothhig  under  this 
wUI;  that  a  devise  to  a  mother  and  her  chil- 
dren vests  the  fee-simple  estate  hi  the  moth- 
er, the  mention  of  the  children  being  mei^y 
the  expression  of  the  motive  for  the  gift  to 
her.  The  deci.i.^ns  relied  on  to  sustain  this 
proposition  do  not  hold  that  the  language,  to 
"the  mother  and  her  children,"  Is  alone  suffi- 
cient to  create  a  fee  simple  in  the  mother. 
Such  a  conclusion  would  ignore  the  cardinal 
rule  in  the  construction  of  wills  that  the  In- 
tention of  the  testator  must  be  ascertained, 
and  made  to  prevail.  In  some  of  the  cases 
mentioned,  unguarded  expressions  are  used; 
but  upon  the  whole,  the  doctrine  clearly  es- 
tablished is  that,  where  the  language  of  the 
gift  Is  to  "the  mother  and  her  children,"  the 
children  are  excluded,  and  the  mother  given 
a  fee  simple  only .  when  It  appears  from  the 
context  or  tbe  whole  Instrument,  taken  to- 
gether, that  such  was  the  intention  of  tbe 
testator.  In  these  cases,  as  in  all  others,  the 
effort  was  to  ascertain  and  give  effect  to  the 
Intention,  and  the  whole  instrument  was  look- 
ed to  for  such  light  as  It  might  shed  upon 
the  particular  language  under  consideration. 
This  Is  well  illustrated  by  tbe  case  of 
Vaughan  t.  Vaughan's  BxX  07  Va.  SS2,  S8 
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&  B.  603,  In  which  Jndge  Blely  says:  "It 
the  testator  had  stopped  at  the  end  of  the 
first  clause,  1  do  hereby  hequeath  to  my  -wife, 
Elmina  Liee  Yaughan,  and  to  my  children  all 
my  property  of  every  kind,  real  and  per- 
sonal,'—If  this  stood  alone,  and  constituted  all 
that  related  to  the  gift,— It  could  not  be  doubt- 
ed that  she  and  the  children  would  have  takea 
a  Joint  estate  in  all  of  the  property."  But  the 
learned  Judge  does  not  stop  with  the  first 
clausa  The  whole  will  Is  read,  and  from 
the  context  the  conclusion  is  reached  that  the 
testator  Intended  to  give  a  fee  simple  to  bis 
wife. 

The  view  we  have  taken— that  the  language 
to  "the  mother  and  her  children,"  standing 
alone,  does  not  create  a  fee  simple  In  the 
mother— is  vigorously  mttotained  by  the  late 
Judge  B.  C.  Burks  In  a  note  to  Nye  v.  Lovltt, 
2  Ya.  Law  Reg.  29  (s.  c.  24  S.  E.  345),  In 
which  he  says:  "All  the  Virginia  cases  on 
this  subject,  we  believe,  are  cited  by  Judge 
Lewis  in  Stace  v.  Bumgardner,  80  Ya.  418, 
16  S.  E.  252.  We  Invite  an  exambiatlon  of 
each  one  of  them,  and  we  think  it  Is  safe  to 
say  that  in  no  one  of  them  is  the  decision 
that  the  children  take  no  Interest  rested  on 
the  language  alone  that  the  gift  is  to  the 
woman  and  her  children.'  The  intention  to 
give  exclnslvely  to  the  woman  la  deduced 
from  the  context  and  the  language  of  the  in- 
strument taken  as  a  whole.  We  submit  that 
if  the  language  is  to  the  woman  and  her 
cMldreo,'  they  take  (the  woman  and  her  chil- 
dren) a  Joint  estate,  unless  there  is  some  other 
language  in  the  Instrum^it  manifesting  the 
Intention  that  the  woman  shall  take  the  whole 
estate  and  the  children  nothing.  'It  was  re- 
solved in  Wild's  Case,  as  reported  In  6  Coke, 
16b,  and  has  been  hitherto  treated  as  an  un- 
deniable position,  that  under  a  devise  to  a 
parent  and  children,  the  children,  if  there  be 
any,  and  if  no  manifest  and  certain  intent 
appears  in  the  will  to  the  contrary,  will  take 
Jointly  with  their  parent  by  purchase.'  Judge 
Moncnre  in  NlckeU  v.  Handly,  10  Grat,  at 
page  344.  It  is  true  it  is  broadly  stated  by 
Judge  L>acy  in  Selbel  v.  Rapp,  85  Ya.,  at  page 
30,  6  S.  E.  479,  that  'from  the  case  of  Wallace 
V.  Dold's  Ex'rs,  3  Leigh,  marg.  p.  258,  It  has 
been  held,  with  some  respectable  dissent  at 
first,  that  the  gift  to  the  wife  and  her  child 
was  a  gift  to  the  wife.  The  reference  to  the 
children  Indicated  the  motive  for  the  gift.' 
The  cases  cited  by  him  do  not  support  the 
proposition  as  stated  by  him.  ^ey  only 
show,  as  has  been  before  mentioned,  that 
when  the  gift  is  to  the  woman  and  her  child 
or  children,  or  is  in-  trust  for  them,  or  like 
phraseology  is  used,  the  children  are  exclud- 
ed only  when  It  appears  from  the  context  of 
the  whole  Instrument  taken  together  that  it 
was  the  intention  to  exclude  them.  We  in- 
sist that  the  resolution  In  Wild's  Case,  above 
cited,  is  still  the  law  of  Yirginia,  and  that  the 
decisions  do  not  go  counter  to  It,  although 
some  Incautious  expressions  of  the  Judges  In 
dellverins  their  opinions   may  give  color  to 


the  contrary  doctrine.  We  challenge  the  ex- 
amination In  detaL'  of  the  cases  to  this  point" 

These  observations  of  Judge  Burks  have 
been  adopted  with  approval  by  this  court  in 
the  case  of  Llndsey  t.  Eckels,  99  Ya.  668, 
40  S.  E.  23. 

In  the  case  at  bar,  the  testator,  In  disposing 
of  his  estate,  employs  the  following  language: 
"I  leave  to  my  dear  wife  and  our  sweet  lit- 
tle children  all  that  I  possess."  This  Is  the 
whole  will.  There  is  no  other  word  to  look 
to  for  aid  In  ascertaining  the  intention. 
Where  the  gift  of  a  Joint  estate  is  proposed, 
it  would  be  difficult  to  express  that  purpose 
in  clearer  or  more  explicit  terms  than  are 
here  employed.  To  hold  that  this  brief  but 
apt  and  expressive  language  for  creating  In 
the  mother  and  children  a  Joint  estate  was 
Intended  to  vest  a  fee  simple  to  the  whole 
estate  in  the  mother  would  be  to  destroy  the 
testator's  will,  and  substitute  one  of  our  own 
making  in  Its  place. 

For  these  reasons  the  decree  appealed  from, 
which  holds  that  the  appellant  and  her  four 
children  took  a  Joint  estate  In  equal  pcMions 
under  the  will  in  question,  must  be  affirmed. 

(100  Va.  B62) 

BBOCK  V.  BEAR  et  aL 

(Supreme  Court  of  Appeals  of  Vhrginia.    Sept. 
18,  1902.) 

BILL  OF  EXCEPTIONS— OFFER  OF  SVIDBNCB- 

HARULBSS  BRROR-ADVBRSB  POS- 

BBSSION— INTENT. 

1.  Where  an  answer  to  a  question  asked  of  a 
witness  is  excluded,  the  bill  of  exceptions  must 
show  what  the  party  asking  the  question  ex- 
pected to  prove. 

2.  Where  from  the  whole  record  a  different 
verdict  could  not  have  been  rightly  found,  the 
fact  that  ioBtructions  were  improperly  given 
or  refused  is  no  ground  for  reversal. 

8.  The  intent  to  hold  land  adversely  may  be 
shown  by  the  acts  of  the  parties  and  the  erec- 
tion of  costly  buildings  on  the  land  up  to  the 
line  claimed,  and  their  use  and  occupation  for 
years  in  the  face  of  all  persons  who  could 
question  the  right  is  sufficient  to  show  mani- 
fest intent. 

Error  to  circuit  court,  Rockingham  county. 

Action  by  Mrs.  B.  G.  Brodc  against  <Hie  Bear 
and  others.  Judgment  for  defendants.  Flain- 
'tiff  brings  error.    Affirmed. 

WInfield  Liggett,  for  plaintiff  In  error.  Sipe 
&  Harris,  O.  B.  Roller,  and  Mr.  Marts,  (or  de- 
fendants In  error. 

HAHRISON,  J.  This  action  of  ejectment 
was  brought  to  recover  a  narrow  strip  of  land 
abutting  4  feet  on  Federal  alley,  and  running 
out  to  nothing  on  Main  street,  in  the  town  of 
Harrisonburg,  Ya.,  alleged  to  contabi  638 
square  feet.  The  controversy  is  between  the 
respective  owners  of  two  adjoining  lots,  im- 
proved with  substantial  brick  buildings,  used 
for  business  purposes.  The  plaintiff  bought 
one  of  these  improved  lots  In  1898,  and  the 
conveyance  to  her  contains  a  spedflc  descrli>- 

f  2.  See  Appeal  and  Brror,  fsL  t,  Otat  Ms.  H 
422S,  4227. 
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tlon  by  metes  and  boundB  of  her  purchase, 
which  conforms  to  the  dlmensloDs  of  the  lot 
with  the  buildings  as  at  present  constructed. 
Her  deed,  however,  concludes  with  the  state- 
ment that  the  property  conveyed  Is  part  of 
the  property  conveyed  by  Gray  and  wife  to 
trustees  by  deed  dated  March  12,  1801,  and  she 
Insists  that  a  reference  to  this  deed  shows  that 
the  buildings  of  the  defendants  are  erected  on 
her  land  to  the  extent  of  the  strip  she  seeks 
to  recover. 

The  result  of  the  controversy  in  the  lower 
conrt  was  a  verdict  and  Judgment  in  favor 
of  the  defendants. 

The  defendants  relied  upon  a  continuous  ad- 
verse possession  for  a  period  beyond  that  re- 
quired by  statute  to  perfect  their  title  If  It  were 
otherwise  defective. 

On  the  other  hand,  the  plaintiff  Insists  that 
those  under  whonl  the  defendants  claim  took 
possession  of  the  controverted  strip  without 
the  intention  of  claiming  or  occupying  more 
than  their  own  boundary,  and  that  therefore 
they  occupy  the  strip  In  question  by  mistake, 
and  that  such  holding  cannot  ripen  into  a 
title  by  adverse  possession. 

The  first  three  bills  of  exception  are  to  the 
action  of  the  court  In  refusing  to  allow  a 
witness  to  answer  certain  questions  propound- 
ed on  cross-examination  by  the  plaintiff. 

These  assignments  cannot  be  considered,  be- 
cause the  bills  of  exception  do  not  show  what 
was  expected  or  proposed  to  be  proved  by  the 
witness.  Where  a  question  is  asked,  and  the 
witness  Is  not  permitted  to  answer,  the  bill 
of  exceptions  must  show  what  the  i>arty  ask- 
ing the  question  expected  to  prove.  Hits  is 
necessary,  because  It  may  be  the  witness  had 
no  knowledge  upon  the  subject,  or  what  he 
knew  was  irrelevant  or  immaterial  Insur- 
ance Co.  V.  Pollard.  94  Va.  146,  26  S.  B.  421, 
86  li.  R.  A.  271,  61  Am.  St  Rep.  715;  Driver 
V.  Hartman,  96  Va.  618,  31  S.  E.  899;  Greever 
T.  Bank,  99  Va.  547,  39  S.  E.  159. 

The  action  of  the  court  in  giving  and  re- 
fusing certain  Instructions  Is  assigned  as  error. 

It  Is  unnecessary  to  consider  this  assign- 
ment of  error,  for  if  It  were,  conceded  that  the 
action  of  the  court  was  erroneous,  as  claimed, 
it  Is  Immaterial,  for  under  the  facts  of  this 
case,  upon  Instructions  admitted  to  be  correct, 
a  different  verdict  could  not  have  been  rightly 
found  by  the  Jury.  It  Is  the  settled  rule  of 
this  court,  recognized  and  acted  upon  in  nu- 
merous cases,  not  to  reverse  where  the  court 
can  see  from  the  whole  record  that  imder 
correct  instructions  a  different  verdict  could 
not  have  been  rightly  found,  or  that  the  ex- 
ceptant could  not  have  been  prejudiced  by  the 
action  of  the  court  In  giving  or  refusing  in- 
structions. Electric  Oo.  v.  Garthright,  92  Va. 
627,  24  S.  E.  267,  32  L.  R.  A.  220,  53  Am. 
St.  Rep.  830;  Wright  T.  Bank,  96  Va.  728, 
82  S.  E.  459,  70  Am.  St  Rep.  889;  Wlnfree 
V.  Bank,  97  Va.  S3,  33  S.  E.  375. 

There  is  no  evidence  tending  to  8bo>w  tbat 
those  under  whom  the  defendants  claim  occu- 
pied this  disputed  strip  without  any  intention 


of  claiming  It  as  their  own.  On  the  contrary, 
their  undisputed  acts,  which  speak  louder  than 
words,  demonstrate  that  they  did  intend  to 
claim  It  The  record  shows  that  in  November, 
1898,  Mrs.  E.  C.  Brock,  the  plaintiff,  pur- 
chased of  C.  A.  &  N.  Sprinkel  an  Improved  lot 
fronting  on  the  east  side  of  Main  street,  in 
the  town  of  Harrisonburg,  and  running  back 
269  feet  eastward  to  Federal  alley.  The  ad- 
joining lot  on  the  north  is  owned  by  Joseph 
Ney,  and  that  on  the  south  by  the  defendants, 
who  derived  the  same,  shortly  before,  the  in- 
stitution of  this  suit  from  their  father,  Abner 
Shacklett  These  three  lots,  fronting  on  Main 
street,  and  running  back  to  and  abutting  on 
Federal  alley,  are  each  improved  with  valu- 
able buildings,  used  for  business  purposes. 
Abner  Shacklett  acquired  the  lot  now  owned 
by  the  defendants  from  Jacob  Gassman  in 
1878.  At  that  time,  and  for  many  years  prior 
to  that  date,  the  dividing  line  between  tbe 
two  lots  now  owned  by  the  parties  to  this 
controversy,  recognized  and  acted  upon  by 
their  predecessors  in  title,  appears  to  have 
been  marked  at  Federal  alley,  its  eastern  ex- 
tremity, by  the  north  wall  of  a  warehouse  on 
the  Shacklett  lot  and,  continuing  In  the  line 
of  this  wall^  a  fence  extending  westward  to 
Main  street  The  narrow  strip  of  ground  in 
controversy  was  then  covered  by  the  old  ware- 
house, and  within  the  Gassman  side  of  the 
fence  mentioned.  In  1878  Gassman,  before 
bis  sale  to  Shacklett  erected  a  large  ware- 
house by  extending  the  old  warehouse  west- 
ward to  within  a  few  feet  of  the  rear  of  the 
storehouse  on  Main  street  The  north  wall 
of  this  new  warehouse  took  the  place  of  tiia 
partition  fence,  and  was  located  on  a  con- 
tinuous line  of  the  north  wall  of  the  old  ware- 
bouse,  extended  to  the  north  comer  of  tbe 
Shacklett  lot  at  Main  street;  thus  continu- 
ing the  disputed  strip  in  the  possession  and 
occupancy  of  Gassman  and  his  alienees.  Up 
to  the  date  of  the  institution  of  this  suit  in 
1898,  no  question  had  been  raised  by  any  one 
as  to  the  location  of  the  building  erected  by 
Gassman.  The  Sprinkels,  who  owned  and  oc- 
cupied the  lot  now  owned  by  the  plaintiff, 
were  present  all  the  time,  saw  the  buildings 
erected,  and  continued  as  the  owners  and 
occupants  of  the  premises  without  questioning; 
their  location,  until  they  sold  their  property  to 
the  plaintiff  in  1898. 

It  Is  true  that  adverse  possession  depends 
upon  the. Intention  vrlth  which  the  possession 
is  taken  and  held;  but  while  the  Intention  to 
claim  title  must  be  manifest,  it  need  not  be 
expressed.  The  hitention  to  hold  and  claim 
title  is  often  best  showit  by  tbe  acts  of  tbe 
parties  and  their  manner  of  occupancy.  It 
would  be  difficult  to  conceive  a  more  unequivo- 
cal determination  to  take  and  bold  title  to 
land  up  to  a  given  line  than  to  erect  costly 
buildings  upon  the  land  up  to  tbat  line,  and 
use  and  occupy  the  same  for  years  in  tbe 
face  of  all  persons  who  could  question  the 
right  In  such  a  case,  the  Intention  ia  ex* 
pUdt  and  tbe  acts  open  and  notorious. 
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There  being  no  other  evidence  In  the  record 
to  throw  light  upon  the  Intention  with  which 
the  deffendantB  took  possession  than  the  un- 
equlTOCHl  acts  mentioned,  and  their  possession 
having  been  open  and  notorious  for  man  than 
15  years,  no  other  verdict  could  have  been 
properly  found,  under  the  facts  of  this  case, 
than  that  which  was  reached  by  the  Jury. 

For  these  reasons,  the  Judgment  must  be  af- 
firmed. 


(ino  Va.  648) 

WHITTBN  et  aL  V.  BANK  OF  FINOASTLB. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

18,  1902.) 

EXBCDTORS— NOTE— LIABILrlTT    OP   KSTATB- 
AUTHORITY  OK  AGENT. 

1.  Where  an  estate  is  devised  to  testator's 
wife  for  life,  and  she  acts  as  executrix  under 
the  will,  a  note  given  by  anch  executrix  to  a 
bank  creates  no  cause  of  action  against  the 
estate. 

2.  The  power  to  make  or  indorse  negotiable 
instruments  may  be  implied  as  a  necessary  in- 
cident of  powers  expressly  conferred,  and  an 
agent  who  has  been  given  charge  of  an  en- 
tire business  is  presumably  authorized  to  give 
a  note  when  necessary  for  the  purposes  of  the 
business. 

Appeal  from  circuit  court,  Botetourt  coun- 
ty. 

Action  by  James  and  3.  B.  Godwin  to  set- 
tle the  estate  of  H.  M.  Oodwln,  deceased. 
I^m  an  order  determining  the  rights  of  the 
Bank  of  Fihcastle,  Ella  O.  and  Robinson 
Whltten  appeal.    Reversed. 

W.  M.  &  J.  T.  McAlUstw,  for  appellants. 
Ben].  Haden,  for  appellee. 

KBITH,  P.  James  Oodwln  and  J.  R.  God- 
win 6Ied  their  bill  In  the  circuit  court  of 
Botetourt  county  as  administrators  de  bouts 
non  of  Thomas  G.  Godwin  and  administrators 
of  M.  M.  Godwin,  deceased,  who  was  execu- 
trix of  Thomas  O.  Godwin,  In  which  they 
show  that  their  father,  Thomas  G.  Godwin, 
died  In  September,  1885,  having  first  made 
his  will.  In  which  he  devised  his  whole  estate 
to  bis  wife,  M.  M.  Godwin,  for  her  natural 
life,  with  remainder  to  their  children,  and 
named  her  as  executrix.  She  took  possession 
of  the  estate  bequeathed  to  her,  and  died  In 
November,  1891. 

The  estate  of  Thomas  Q.  Gtodwln  at  his 
death  amounted  to  $9,067.46,  and.  that  of  M. 
M.  Godwin  nominally  to  the  sum  of  $6,917.59, 
but  the  bill  charges  that  all  of  the  property 
In  the  possession  of  M.  M.  Godwin  at  the  time 
of  her  death,  and  which  passed  into  the  hands 
of  her  administrators,  was  a  part  of  the  es- 
tate of  Thomas  G.  Godwin,  and  that  she  had 
no  separate  estate. 

The  bill  was  filed  to  settle  the  two  estates, 
to  ascertain  any  debts  that  might  be  outstand- 
ing, and  to  distribute  what  remained  after 
their  payment  among  those  entitled.  All  of 
the  heirs  and  distributees  of  Thomas  O.  Ood- 

f  1.  8e«  Kxeeuton  and  Admlnlatraton,  vol.  a. 
Cant  Die  I  4lfi. 


win  and  M.  M.  Godwin  were  sul  Juris  except 
Ella  G.  Whltten  and  Robinson  Whltten,  chil- 
dren of  a  deceased  daughter,  who  were  im- 
der  21  years  of  age.  They  filed  answers  by 
their  guardian  ad  litem,  submitting  their  In- 
terest to  the  care  of  the  court,  and  the  bill 
as  to  the  others  was  taken  as  confessed. 

A  decree  was  entered  as  of  the  May  term, 
1894,  directing  a  commissioner  to  ascertain 
the  Indebtedness  of  the  estates  of  Thomas  G. 
and  M.  M.  Godwin,  deceased,  and  on  what 
portion  of  their  respective  estates  the  same  is 
to  be  charged,  to  settle  an  account  of  the  ex- 
ecutrix of  Thomas  G.  Godwin,  deceased,  and 
the  accounts  of  the  plaintiffs  as  administra- 
tors of  Thomas  G.  and  M.  M.  Godwin,  and 
also  an  aoooont  of  the  advancements  made  by 
Thomas  O.  Godwin  and  M.  M.  Godwin  to 
their  several  children  and  beln  at  law,  and 
certain  other  accounts  with  which  we  are  not 
now  concerned. 

The  commissioner  reported  that  the  only 
debt  of  the  estates  of  either  Thomas  G.  God- 
win or  M.  M.  Godwin  was  one  to  the  Bank 
of  Plncastle  amounting  to  $5,000.  This  note 
was  made  in  the  fall  of  1801  by  James  God- 
win, acting  under  a  power  of  attorney  from 
his  mother,  which  Is  in  the  following  words: 
"Know  all  men  by  these  presents,  that  I  have 
this  day  appointed  James  Godwin  my  agent 
for  the  transaction,  generally  and  particular- 
ly, of  all  my  business,  and  I  hereby  ratify 
and  confirm  bis  acts  as  such  agent  Given 
under  my  hand  and  seal  this  28th  day  of 
May,  1888.    M.  M.  Godwin.    [Seal.]" 

A  short  time  after  the  execution  of  this 
note  Mrs.  Godwin  died.  There  is  no  satisfac- 
tory evidence  that  she  knew  of  the  existence 
of  this  note  at  any  time  during  her  life,  nor 
Is  it  necessary  at  this  time  that  we  should 
pass  upon  Its  validity,  In  the  view  we  have 
taken  of  the  case.  This  note  was  presented 
to  the  Bank  of  Flncastle,  was  by  it  discount- 
ed, and  the  proceeds,  It  is  alleged,  were  pass- 
ed to  the  credit  of  Mrs.  Godwin,  and  Its  pay- 
ment secured  by  the  deposit  of  61  shares  of 
the  capital  stock  of  the  Bank  of  Flncastle, 
which  was  part  of  the  estate  of  Thomas  G. 
Godwin,  deceased.  In  the  hands  of  his  execu- 
trix to  be  administered. 

The  court,  by  Its  decree  of  November  2, 
1894,  recites  "that  the  estates  of  Thos.  G. 
Godwin  and  M.  M.  Godwin  having  been  treat- 
ed as  one  estate,  and  therefore  both  made 
liable  for  the  debt  reported  as  due  the  Bank 
of  Flncastle,  It  Is  therefore  adjudged,  ordered^ 
and  decreed  that  I.  R.  Godwin  and  James 
Godwin,  administrators  of  Thos.  G.  Godwin 
and  M.  M.  Godwin,  do  make  sale  of  the  bank 
stock  as  well  as  other  stocks  belonging  to  both 
estates,  and  collect  the  choses  In  action,  and 
apply  the  proceeds  thereof— 

"(1)  To  the  payment  of  the  costs  of  ad- 
ministration, including  the  costs  of  this  suit, 
and  a  fee  of  one  hundred  and  twenty  dollars 
to  plaintiff's  counsel. 

"(2)  To  the  discharge  of  the  debts  due  by 
boftx  estates.  Including  tbe  debt  of  $6,000  to 
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tbe  Bank  at  Flncagtle,  with  Interest  thereon 
from  the  2l8t  day  of  October  till  paid." 

All  of  the  adult  heirs  and  distributees  of 
Thomas  G.  and  M.  M.  Godwin  approved  of 
that  decree,  and  the  only  persons  objecting 
thereto  are  the  infant  defendants,  Ella  G. 
and  Robinson  Whitten,  who,  after  they  be- 
came of  age,  filed  theh:  Joint  and  separate  an- 
swer to  the  original  bill  in  this  case.  They  in- 
sist that  M.  M.  Godwin  took  only  a  life  es- 
tate under  the  wUl  of  her  husband;  that  she 
changed  some  of  the  Investments  which  came 
into  her  hands  as  executrix,  and  converted 
them  into  bonds,  notes,  and  other  evidences 
of  debt  in  her  own  name;  that  she  had  no  es- 
tate of  her  own;  and  that  all  of  the  bonds, 
notes,  stocks,  and  other  evidence  of  indebt- 
edness reported  as  belonging  to  her  really 
constituted  a  part  of  the  estate  of  her  de- 
ceased husband.  They  charge  that  the  $5,000 
borrowed  from  the  bank  was  not  a  debt  due 
by  the  estate  of  Thom&s  O.  Godwin;  that  his 
estate  was  not  responsible  for  it;  that  the 
money  which  was  paid  to  the  Bank  of  Fin- 
castle  in  discharge  of  this  debt  was  a  part  of 
the  estate  of  Thomas  G.  Godwin;  and  that 
the  bank  should  be  required  to  restore  at  least 
their  share  of  It,  which  should  be  paid  over 
to  them. 

They  pray  that  the  decree  of  Noyember  2, 
1894,  may  be  reheard  and  set  aside;  that 
proper  accounts  may  be  taken;  that  the  as- 
sets, if  any,  belonging  to  M.  M.  Godwin's  es- 
tate, be  separated  from  those  belonging  to 
Thomas  G.  Godwin's  estate;  that  the  Bank  of 
Fincastle  be  required  to  refund  to  a  receiver, 
to  be  appointed  in  this  case,  the  sums  of  mon- 
ey which  have  been  paid  out  of  Thomas  O. 
Gtodwln's  estate  on  any  debts  due  said  bank 
from  M.  M.  Godwin's  estate;  that  an  account 
be  stated,  showing  the  assets  of  Thomas  G. 
Ctodwln;  and  that  distribution  be  made  of  his 
estate  to  the  parties  entitled  thereto,  includ- 
ing the  petitioners. 

There  is  not  enough  in  this  record  to  enable 
na  to  oispose  of  the  whole  controversy,  but 
we  are  c>f  opinion  that  there  Is  orror  in  the 
decree  of  November  2,  1894,  for  which  It 
should  be  reversed.  The  indebtedness  of  the 
estate  of  Thomas  G.  Godwin,  deceased,  for 
which  it  is  liable,  is  such  as  existed  at  the 
time  of  his  death.  The  executrix  could  not, 
as  such,  create  a  cause  of  action  against  her 
decedent.  Said  Judge  Daniel  in  Fitzhugh's 
Ex'rs  V.  Fltahugh,  11  Grat,  at  page  301:  "It 
seems  to  be  well  settled,  as  a  general  prin- 
ciple, that  contracts  made  with  an  executor 
or  administrator  are  personal,  and  do  not 
bind  the  estate  of  the  testator  or  intestate. 
The  representative  has  no  power  to  charge 
the  estates  in  his  hands  by  contracts  originat- 
ing with  himself." 

So  strictly  was  the  principle  applied  in  that 
case  that  it  was  held  that  an  action  will  not 
Ue  against  the  personal  representative  for  the 
funeral  expenses  of  his  decedent  It  was  er- 
ror, therefore,  for  the  court  to  hold  that  the 
estate  of  Thomas  Q.  Godwin  was  liable  for 


the  debt  to  the  Bank  of  Flncastie.  We  shall 
remand  this  case,  with  instructions  to  the 
circuit  court  to  direct  the  accounts  asked  for 
in  the  answer  of  Ella  G.  and  Robinson  Whit- 
ten, so  that  the  two  estates  Involved  in  this 
iitigatidn  may  be  separated.  The  court  should 
then  inquire  more  particularly  into  the  cir- 
cumstances attending  the  execution  of  the 
note  in  question,  and  the  disposition  that  was 
made  of  its  proceeds.  If  it  was  passed  to  the 
credit  of  M.  M.  Godwin,  and  used  in  the  pur- 
chase of  any  part  of  the  property  in  her  pos- 
session at  the  time  of  her  death,  it  is  but  prop- 
er that  the  bank  should  be  allowed  to  appro- 
priate to  its  debt  whatever  was  purchased 
with  its  proceeds.  Inquiry  should  also  be 
made  into  the  power  of  James  Godwin  to 
bind  the  estate  of  M.  M.  Godwin  by  a  nego- 
tiable note.  The  power  to  make  or  Indorse 
negotiable  instruments  may  be  implied  as  a 
necessary  incident  of  powers  expressly  .con- 
ferred. Where  an  entire  business  is  placed 
under  the  management  of  an  agent,  the  au- 
thority of  the  agent  is  presumed  to  be  com- 
mensurate with  the  necessities  of  the  sltna- 
tion.  He  has  implied  authority  to  do  what- 
ever is  ordinarily  incidental  to  the  conduct  of 
such  business,  whatever  is  necessary  to  the  ef- 
ficient execution  of  the  daties,  or  whatever  is 
customary  in  a  particular  trade.  For  all  con- 
tracts made  within  these  limits  the  principal 
is  liable,  but  not  for  contracts  outside  of  these 
limits.  OScut,  Ag.  i  107.  It  would  be  proi>- 
er,  therefore,  to  Inquire,  in  the  light  of  the 
principles  here  announced,  whether  the  agent 
had,  under  aU  the  cb^nimstances  of  the  case^ 
authority  to  bind  bis  principal.  If  be  had  due 
authority,  then,  of  course,  the  note  executed 
by  him  will  bind  any  estate  belonging  to  M. 
M.  Godwin;  bnt  if  the  note  was  not  within 
the  scope  of  this  authority,  then  only  the  prop- 
erty purchased  with  its  proceeds  shonld  be  de- 
voted to  its  payment. 

The  decrees  appealed  from  should  be  revers- 
ed as  to  the  appellants,  Ella  G.  and  Robinson 
Whitten,  bnt  remain  in  full  force  and  effect  as 
to  the  parties  who  did  not  appeal,  and  the 
cause  remanded  to  the  circuit  court  of  Bote- 
tourt county,  to  be  proceeded  in  In  accordance 
with  this  opinion. 


(100  Va.  685> 
UNITED  SO^ATES  FIDELITT  ft  OUARAN- 
TY  CO.  V.  PEEBLES. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
18,  1902.) 

OFFICIAL    BONI>-RELBASHi   OF    SCRETT— 
MANDAMUS. 

1.  Under  Code,  i  2887,  and  AcU  1895-96,  p. 
284,  a  corporation  which  has  for  a  consider- 
ation Income  surety  on  an  official  l>ond  has  the 
arbitrary  right  to  b«  relieved  on  filing  a  peti- 
tion in  the  proper  court,  and  giving  reasonahle 
notice  of  the  motion  to  be  relieved. 

2.  Mandamus  is  the  appropriate  remedy  to 
compel  the  court  to  comply  with  Code,  {  2887, 
authorizing  the  release  of  a  surety  company 
on  an  official  bond  on  petition  for  tliat  pur' 
poos,  such  duty  l)eing  ministerlaL 
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EiiTor  to  Nelson  county  court 

Action  by  the  United  States  Fidelity  & 
Guaranty  Company  against  J.  R.  Peebles. 
Judgment  (or  defendant,  and  plaintiff  brings 
error.    Writ  dismissed. 

Harrison  &  Long,  for  plaintiff  In  error. 
Caskle  &  Coleman,  for  defendant  In  error. 

BUCHANAN,  3.  In  Jane,  1899,  the  United 
States  Fidelity  &  Guaranty  Company  became 
surety  on  the  official  bond  of  J.  R.  Peebles, 
treasurer  of  Nelson  county,  for  the  faithful 
performance  of  his  duties  as  treasurer  for  hla 
term  of  office  of  four  years,  commencing  July 
1st  of  that  year.  At  the  June  term,  1902,  of 
the  connty  court  of  that  county,  the  surety 
company,  baring  given  the  treasurer  notice 
thereof,  tendered  its  petition  to  be  relieved  as 
surety  on  the  bond.  The  treasurer  appeared, 
and  denied  the  right  of  his  surety  to  be  re- 
lieved, upon  the  ground  that  it  had  for  a  valu- 
able consideration  become  his  surety  on  the 
bond  for  the  full  term  of  his  office,  and  was 
not,  therefore,  entitled  to  the  relief  sought 
Upon  the  bearing,  the  court  being  of  opinion 
that  the  surety  company  did  not  have  the 
right  to  be  relieved,  declined  to  grant  the 
prayer  of  the  petition.  The  Judge  of  the  cir- 
cuit court  for  that  county,  having  In  vacation 
refused  a  writ  of  error  to  that  order,  this  writ 
of  error  was  awarded  by  one  of  the  Judges 
of  this  court 

The  defendant  In  error  hislsts  that  if  the 
surety  company  had,  as  It  claims,  the  arbi- 
trary right  to  be  relieved  as  surety  on  the 
bond,  then  Its  remedy  for  the  refusal  of  the 
county  court  to  grant  that  relief  was  by  man- 
damus, and  not  by  writ  of  error,  and  that 
this  writ  should  be  dismissed  as  improvidently 
awarded. 

By  section  2887  of  the  Code  It  is  provided, 
among  other  things,  that  "when  the  surety 
•  •  .  •  of  any  officer  •  •  •  required  to 
give  bond  shall  petition  the  court  In  which  the 
bond  Is  taken  *  *  *  to  be  relieved  from 
the  suretyship,  such  court  shall  on  proof  of 
reasonable  notice  of  hid  intended  motion,  re- 
quire such  officer  *  •  •  to  give  a  new 
bond  in  the  same  manner  as  if  none  had  been 
given  by  him.    •    •    •" 

It  is  clear  from  this  section  of  the  Code 
that  a  surety  upon  the  official  bond  of  a  treas- 
urer has  the  absolute  right  to  be  relieved  from 
his  suretyship  upon  petition  to  the  proper 
court  to  be  so  relieved,  after  reasonable  notice 
to  his  principal;  and  that  when  be  has  com- 
plied with  the  terms  of  that  section,  the  court 
must  require  the  principal  to  give  a  new  bond 
in  the  same  manner  as  if  none  bad  been  giv- 
en by  him.  The  surety  is  not  required  to 
show  cause  as  a  condition  precedent  to  the  re- 
lief sought  and  the  court  has  no  discretion  In 
the  matter.  No  distinction  Is  made  by  the 
statute  between  the  rights  of  one  who  has 
received  a  consideration  for  becoming  surety 
and  <me  who  has  assumed  that  obligation 
gratnitously.     The   statute   applies  to   both 


classes  of  sureties  alike,  and  the  courts,  In  con- 
struing and  enforcing  it,  can  make  no  distinc- 
tion between  them,  without  disregarding  the 
plain  and  unambiguous  language  of  the  stat- 
ute. 

At  the  time  that  section  was  enacted,  courts 
and  other  tribunals  upon  whom  the  duty  of 
taking  or  approving  official  bonds  was  Impos- 
ed were  not  authorized  to  accept  surety  com- 
panies as  siu-etles  on  such  bonds.  The  author- 
ity to  do  this  was  first  conferred  by  an  act 
approved  March  5, 1894  (Acts  1893^94,  p.  764). 
That  act  was  amended  and  re-enacted  by  an 
act  approved  February  6,  1896  (Acts  1895-96, 
p.  284),  and  confers  authority  upon  the  courts, 
judges,  and  other  officers  authorized  to  ap- 
prove certain  bonds  (embracing  bonds  of  coun- 
ty treasurers)  to  accept  as  surety  thereon,  up- 
on certain  conditions,  any  company  with  a 
paid-up  cash  capital  of  not  less  than  $250,000, 
incorporated  and  organized  imder  the  laws  of 
any  state  of  the  United  States  or  foreign  coun- 
try, for  the  purpose  of  transacting  business  as 
surety  on  obligations  of  persons  and  corpora- 
tions, and  which  has  complied  with  all  the  re- 
quirements of  law  regulating  the  admission 
of  such  companies  to  transact  business  in  this 
state. 

It  further  provides  that  "such  surety  shall 
be  relieved  from  its  liability  on  the  same  terms 
and  conditions  as  are  by  law  prescribed  for 
the  release  of  individuals  and  have  all  the 
rights,  remedies  and  reliefs  of  an  Individual 
guarantor,  indemnitor,  or  surety,  it  being  the 
true  Intent  and  uiL-aning  of  this  act  to  enable 
corporations  created  for  that  purpose  to  be- 
come the  surety  on  bonds  required  as  afore- 
said, subject  to  all  the  rights  and  llabilllies  of 
private  parties." 

If  only  gratuitous  sureties  could  be  arbi- 
trarily relieved  of  their  suretyship  under  sec- 
tion 2887  of  the  Code,  the  provisions  for  the 
release  of  surety  companies  were  useless.  The 
courts  were  only  authorized  to  accept  such 
surety  companies  as  were  Incorporated  and 
organized  for  the  purpose  of  transacting  busi- 
ness as  sureties.  The  legislature  could  not 
have  contemplated  that  such  companies  would 
become  gratuitous  sureties.  Indeed,  it  must 
have  known  that  such  companies  could  not 
transact  business  as  sureties  without  reedy- 
Ing  compensation;  and  by  section  2  of  the  act 
it  authorizes  the  tribunal  which  passes  upon 
or  setties  the  accounts  of  the  principals  in 
the  bonds  upon  which  such  companies  become 
sureties,  except  where  the  principals  are  state, 
covmty,  or  municipal  officers,  to  allow  a  rea- 
sonable sum  for  the  expenses  of  securing  such 
surety. 

Section  2887  of  the  Code,  as  we  have  before 
seen,  gives  to  individual  sureties  the  arbitrary 
right  to  be  relieved  from  their  suretyship  up- 
on filing  their  petition  in  the  proper  court  and 
giving  reasonable  notice  of  the  motion  to  be 
relieved. 

It  follows  that  the  plaintiff  company  has 
the  same  arbitrary  right  as  an  Individual  or 
private  party  to  be  relieved  from  its  sure*- 
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ship  by  flllog  Its  p«titIoii  for  tbat  purpose, 
and  driving  the  required  notice. 

If  the  act  to  be  performed  by  the.  court  was 
a  ministerial,  and  not  a  Judicial,  one,  the 
means  of  testing  the  action  of  the  county 
court  In  refusing  to  relieve  the  plaintiff  com- 
pany of  Its  suretyship  Is  not  by  writ  of  error 
or  supersedeas,  but  by  mandamus. 

It  often  happens  that  duties  are  derolved 
upon  courts  or  judges,  either  by  operation  of 
law  or  by  express  statute,  which  partake 
more  of  a  ministerial,  than  a  Judicial,  nature, 
and  where  the  duty  is  so  plain  and  imperative 
that  no  element  of  discretion  can  enter  Into 
Its  performance.  While  the  courts  uniformly 
refuse  to  Interfere  with  the  discretion  of  In- 
ferior tribimals  in  the  performance  of  their 
duties,  yet  as  to  acts  to  be  performed  by  a 
court  or  Judge  in  a  merely  ministerial  ca- 
pacity, or  as  to  duties  wblch  are  imposed  up- 
on them  by  statute,  and  as  to  which  there  can 
be  no  dispute,  and  no  element  of  discretion, 
mandamus  is  the  appropriate  remedy.  High, 
Eztr.  Rem.  H  230,  231;  Broaddus  ▼.  Super- 
Tisors,  99  Va.  370,  372,  .38  S.  E.  177. 

In  the  cases  of  Dawson  t.  Thmston,  2  Hen. 
A  M.  132,  and  of  Manns- t.  Glvens,  7  Leigh, 
C89,  the  question  Involved  In  each  was  the 
refusal  of  the  court  to  admit  a  deed  to  record. 
The  statute  provided  that,  upon  proof  that 
the  deed  was  properly  executed,  the  county 
court  should  admit  it  to  record.  It  was  held 
that,  if  the  proof  was  sufScient  to  authorise 
It  to  be  recorded,  it  was  tbe  imperative  duty 
of  the  court  to  admit  It  to  record,  and  for  a 
refusal  to  do  so  mandamus  was  the  proper 
remedy. 

In  the  case  of  Ddaney  ▼.  Goddln,  12  Qrat 
266,  one  of  the  questions  involved  was  wheth- 
er the  duty  imposed  by  section  16,  c.  37,  Code 
1849  (page  203),  was  Judicial  or  ministerial. 
The  authority  of  tbe  courts  tmder  that  section 
was  limited  to  the  inquiry  whether  the  report 
of  the  surveyor  was  In  conformity  with  the 
provisions  of  the  section  under  which  the  re- 
port was  made.  It  was  held  that  tbe  duty 
Imposed  upon  the  court  by  tbat  section  was 
ministerial,  and  not  Judicial,  and  that  a  writ 
of  error  would  not  lie  to  the  action  of  the 
court  refusing  to  admit  the  surveyor's  report 
to  record,  and  that  the  remedy  of  the  party 
aggrieved  was  by  mandamus. 

The  same  question  arose  In  the  case  of 
Randolph  Justices  v.  Stalnaker,  13  Orat  623, 
526,  and  was  decided  In  tbe  same  way.  Judge 
Allen,  who  delivered  the  opinion  of  tbe  court, 
said:  "The  principal  questions  presented  by 
tbe  record  have  been  settled  by  the  decision 
of  this  court  In  the  case  of  Delaney  v.  God- 
dln, 12  Orat  286.  That  case  was  elaborately 
argued  and  maturely  considered,  and  all  the 
Judges  were  of  opinion  that  the  authority  oC 
the  county  court  was  limited  to  tbe  Inquiry, 
whether  the  report  of  the  surveyor  Is  in  con- 
formity wltb  the  provisions  of  the  section 
under  which  it  was  made,  and  if  free  from  ob- 
jection in  this  respect.  It  becomes  the  impera- 
tive duty  of  the  court  to  order  tbe  report  to 


be  recorded;  and  a  majority  of  tbe  court  held 
that  In  passing  on  such  question  the  county 
court  is  vested  with  no  Judicial  power,  but 
acts  In  a  capacity  purely  ministerial,  and  tbat 
an  error  in  refusing  to  order  the  report  of  the 
surveyor  to  be  recorded  can  only  be  corrected 
by  mandamus." 

In  tbe  cases  cited  the  court  had  to  deter- 
mine whether  or  not  the  deeds  were  properly 
proved  or  acknowledged,  or  the  report  of  the 
surveyor  in  proper  fonn.  In  this  case,  it  had 
to  determine  whether  or  not  the  notice  re- 
quired had  been  given.  In  this,  as  In  those 
cases,  If  the  fact  existed  which  made  It  the 
court's  duty  to  act,  It  had  no  discretion  Ui 
the  matter.  It  was  Its  imperative  duty  to  re- 
quire the  plaintiff  to  give  a  new  bond. 

We  are  of  opinion,  therefore,  that  the  rem- 
edy of  the  plaintiff  company  for  testing  the 
correctness  of  the  action  of  the  county  court 
in  refusing  to  require  the  defendant  to  give  a 
new  bond,  and  thereby  release  the  plaintiff 
company  as  surety,  is  not  by  writ  of  error,  but 
by  mandamus,  and  that  this  writ  of  error 
muat  be  dismissed  as  tanprovldently  awarded. 


(100  Va.  SO) 
GROVB  T.  GROVB  et  aL 

(Supreme  Ciourt  of  Appeals  of  Yirginia.    Sept 
18.  1902.) 

DBBD— WANT  OF  CONSIDBRATION— RIGHTS  OF 
GRANTBB— PABTITION  —  JURISDICTION  —  IN- 
CUHBRANCB  —  DISCHAHOB  BT  CO-TBNANT  — 
CONTBIBCTION. 

1.  A  grantee  in  a  voluntary  deed  has  no 
greater  right  in  the  property  than  had  his 
grantor. 

2.  Under  the  direct  provision  of  <3ode,  c.  114, 
courts  of  equity  have  jurisdiction  of  suits  for 
partition,  and  have  i>ower,  where  there  are 
liens,  by  judgment  or  otherwise,  on  the  inter- 
est of  any  party,  to  apply  the  dividends  of 
such  party  in  the  proceeds  of  sale  to  the  dis- 
charge of  such  lien. 

3.  Where  a  co-tenant  discharges  an  incum- 
brance upon  the  common  property,  and  pays 
more  than  his  share  of  the  purchase  price,  he 
is  entitled  to  ratable  contribution  from  his  co- 
tenants. 

4.  Right  of  a  co-teaant,  who  has  paid  more 
than  his  share  of  the  purchase  price,  to  con- 
tribution does  not  accrue  until  suit  for  partition 
is  brought. 

Appeal  from  circuit  court,  Frederick  county. 

Bill  by  Virginia  Grove  against  Franklin  0. 
Grove  and  William  B.  Grove.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Barton  &  Boyd  and  W.  M.  Atkhison,  for 
appellant.    W.  Roy  Stevenson,  for  appellees. 

WHITTLB,  J.  This  la  a  suit  in  equity, 
brought  by  Virginia  Grove,  widow  of  John  R. 
Grove,  deceased,  agaliust  Franklin  O.  Grove 
and  William  B.  Grove,  brothers  of  decedent, 
to  compel  partition  of  real  estate. 

The  property  In  question  was  conveyed  to 
the  brothers  Jointly.  One-third  of  tbe  pur- 
chase price  was  paid  In  cash,  and  tor  the 
deferred  installments  the  parties  made  prom- 
issory notes,  executing  a  cotemporaneons  deett 
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of  trast  upon  tbe  subject  to  secure  their  pay- 
ment. 

The  case  made  by  the  blU  Is  that  the  prop- 
erty was  paid  for  by  the  grantees,  each  con- 
trlbntlng  his  one-third  part  of  the  purchase 
price.  That  afterwards,  John  R.  Grove,  for  a 
valuable  consideration,  conveyed  his  share  to 
complainant. 

By  their  answer  thie  defendants  admit  the 
joint  purchase  and  conveyance  of  the  prop- 
erty, but  insist  that  John  R.  Grove  was  ad- 
mitted as  co-purchaser  under  an  express  agree- 
ment, and  upon  condition  that  be  would  con- 
tribute one-third  part  of  the  purchase  money, 
and.  In  pursuance  6f  that  nnderstaadlng,  was 
included  as  a  grantee  In  the  deed;  that  he 
paid  no  part  of  the  purchase  price,  asserted 
no  claim  to  any  beneficial  ownership  of  the 
property,  and  abandoned  all  connection  vrlth 
the  transaction;  that,  notwithstanding  the 
foregoing  facts,  before  the  last  Installment  of 
porctase  money  was  due,  he  conveyed  all  his 
supposed  interest  in  the  property  to  his  wife, 
which  conveyance  was  purely  voluntary. 

Subsequently  John  R.  Grove  removed  with 
hiB  wife  to  the  city  of  Washington,  where  he 
died  in  May,  1805,  and  she  has  ever  since  been 
a  nonresident  of  the  state 

Iterating  their  denial  that  John  R.  Grove 
paid  any  part  of  the  purchase  money,  and 
'  the  averment  that  Virginia  Grove  was  a  mere 
volnnteer,  they  pray  that  the  deed  to  her  may 
be  canceled,  and  the  share  in  the  property 
conveyed  to  her  husband  declared  to  be  in 
trust  for  them,  and  the  bill  dismissed. 

At  the  June  term,  1001,  the  court  below 
decreed  that  Franklin  C.  Grove  and  William 
B.  Grove  owned  Jointly  a  two-thirds  undivided 
interest,  and  Virginia  Grove  a  one-third  un- 
divided Interest,  In  the  real  estate  in  contro- 
versy; but  gave  leave  to  the  defendants  to 
file  an  amended  answer  and  cross-blU,  which 
the  decree  recites  was  accordingly  done.  The 
personal  representative  of  John  R.  Grove  was 
admitted  a  party  to  the  litigation,  and  he  and 
Virginia  Grove  by  answer  interposed  the  stat- 
ute of  limitations  as  a  defense  to  the  demand 
asserted  in  the  cross-bill.  The  three-year  bar 
and  the  limitation  of  five  years,  so  far  as 
tbe  dalm  was  Intended  to  affect  the  estate  of 
Jobn  R.  Grove,  deceased,  were  both  relied  on. 

In  the  decree  appealed  from,  the  trial  court 
adhered  to  the  conclusion  reached  In  tbe  for- 
mer decree  as  to  the  quantum  of  interest  of 
tbe  parties  In  the  property,  but  established  an 
equitable  lien  In  favor  of  appellees  for  one- 
third  of  the  purchase  price  on  the  share  of 
Vlrsrlnla  Grove,  and,  subject  to  tbe  usual  pro- 
vision for  redeemli^,  directed  a  sale  of  tbat 
sbare  to  satisfy  the  Ilea.  It  was  also  held 
tbat  tbe  defense  of  tbe  statute  of  limitations 
bad  no  application  to  the  equitable  lien  which 
the  court  bad  established,  but  did  constitute 
a  bar  to  a  personal  recovery  against  Virginia 
Orove.  Tbe  plea  was  likewise  sustabied  to 
ttxB  demand  agalBSt  the  estate  of  John  R. 
Grove,  deceased,  and  the  cross-bill  dismissed 
as    to  bis  personal  representative.    It  Is  not 


perceived,  therefore,  how  that  appellant  Is 
aggrieved  or  prejudiced  by  the  decree  appealed 
from. 

Appellant  farther  Insists  that  the  cross-bill 
Is  amenable  to  tbe  objection  that  It  Is  not 
In  aid  of  any  defense  relied  on  in  the  orig- 
inal pleadings,  but  undertakes  to  Introduce 
new  and  independent  matter,  which  did  not 
arise  since  the  Institution  of  the  suit,  and  that 
It  makes  a  new  party,  and  Is  multifarious. 

So  far  as  these  assignments  of  oror  are 
concerned.  It  is  only  necessary  to  observe, 
whatever  Intrhislc  merit  they  may  possess, 
that  tbe  original  pleadings  In  tbe  cause  were 
quite  sufficient  to  warrant  tbe  court,  under  the 
evidence,  in  granting  the  relief  accorded  by 
the  decree  complained  of. 

The  evidence  sustains  the  conclusions  of  tb<> 
court  below: 

(1)  That,  while  the  property  In  controversy 
was  conveyed  to  appellees  and  John  R.  Grove 
Jointly,  neither  he  nor  his  grantee,  Vlrghiia 
Grove,  paid  any  part  of  the  purchase  price, 
and  that  both  were  Insolvent;  and, 

(2)  Tbat  the  conveyance  from  John  R.  Grove 
to  his  wife  of  an  undivided  one-third  Interest 
in  the  subject  was  not  upon  a  consideration 
deemed  valuable  In  law,  but  volimtary. 

She  could  occupy,  therefore,  no  higher  plane 
in  relation  to  the  property  than  did  her  gran- 
tor. Lockhart  v.  Vandyke,  97  Va.  363,  83  S. 
E.  618. 

While  proceedings  for  partition  had  their 
orighi  In  the  common-law  courts.  It  is  a  sub- 
ject over  which  courts '  of  equity  have' ,  for 
more  than  a  century  assumed  almost  exclu- 
sive Jurisdiction.  So  thoroughly  has  that  Ju- 
risdiction been  established,  that  an  application 
for  its  exercise  is  not  now  addressed  to  the 
sound  discretion  of  the  court,  as  in  cases  for 
specific  performance,  and  other  remedies  of 
like  nature,  but  it  is  said  to  be'  due  ex  deblto 
JustltlK. 

Mr.  Minor  says,  in  that  connection,  that  "it 
is  a  remedy  substituted  for  tbe  difScult  and 
perplexed  remedy  by  writ  of  partition,  the 
necessity  of  discovery  of  titles,  the  inade- 
quacy of  the  remedy  at  law,  the  difficulty  of 
making  the  appropriate  and  sometimes  indis- 
pensable compensatory  adjustments,  the  pecu- 
liar remedial  processes  of  courts  of  equity, 
and  their  ability  to  clear  away  all  Intermediate 
obstructions  against  complete  Justice;  having 
led  to  a  general  concurrent  Jurisdiction  on 
the  part  of  those  courts  with  courts  of  law  in 
all  cases  of  partition."  2  Minor,  Inst  (2d  B!d.) 
416. 

And  Judge  Story  remarks  that  "in  all  cases 
of  partition,  a  court  of  equity  does  not  act 
merely  in  a  ministerial  character,  and  in 
obedience  to  the  call  of  the  parties,  who  have 
a  right  to  partition,  but  it  founds  Itself  xipon 
Its  general  Jurisdiction  as  a  court  of  equity, 
and  administers  its  relief  ex  sequo  et  bono, 
according  to  its  own  notions  of  general  Jus- 
tice and  equity  between  tbe  parties.  It  will, 
therefore,  by  Its  decree,  adjust  all  the  equi- 
table rights  of  the  parties  Interested  in  tbe 
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(State.**  1  Story,  Bq.  Jm.  (11th  Bd.)  8  656b; 
ITreem.  Co-ten.  (2d  Ed.)  {  605. 

In  enumerating  the  equities  which  may  be 
adjusted  and  enforced  in  such  proceedbigs, 
the  latter  author  says:  "If  one  of  the  co-ten- 
ants has  paid  more  than  his  just  share  of  an 
Incumbrance  ou  the  common  property,  or  has 
advanced  more  than  his  proportion  of  the  pur- 
chase money,  the  court  may  decree  that  pay- 
ment of  the  excess  be  made  to  him,  and.  In 
default  of  such  payment,  that  the  moiety  of 
the  tenant  In  default  may  be  sold  to  satisfy 
the  amount  equitably  due  from  it"  Freem. 
Oo-ten.  (2d  Ed.)  {  506;  Tompkins  y.  MitcheU, 
2  Rand.  428;  BaUou  y.  BaUou.  94  Va.  850,  26 
&  B.  840,  64  Am.  St  Rep.  733. 

Jurisdiction  of  suits  for  partition  Is  confer- 
red by  statute  upon  courts  of  equity  In  this 
state,  and  they  are  clothed  with  authority, 
where  there  are  liens  by  Judgment  or  other- 
wise, on  the  Interest  of  any  party,  to  apply 
the  dlyidends  of  such  party  in  the  proceeds 
of  sale  to  the  discharge  of  such  lien.  Code 
Va.  c.  114. 

The  right  of  a  co-tenant  who  discharges 
an  incumbrance  upon  the  common  property, 
or  pays  more  than  his  share  of  the  purchase 
price,  to  ratable  contribution  from  his  co-ten- 
ants. Is  said  to  arise  out  of  the  trust  relation- 
ship which  exists  among  Joint  owners  of 
property,  rather  than  by  way  of  subrogation. 
But  whatever  may  have  been  Its  origin,  the 
doctrine  Is  firmly  established  by  the  authori- 
ties, and  was  properly  BK)lled  by  the  circuit 
court  to  the  facts  of  fhls  case. 

The  contention  of  appellant  that  the  equi- 
table lien  established  in  behalf  of  appellees 
is  barred  by  the  statute  of  limitations  Is  with- 
out merit  Indeed,  the  question  baa  been  de- 
cided adversely  to  that  view  by  this  conrt  In 
the.  recent  case  of  Ballon  v.  Ballou,  cited 
above,  where  it  was  held  that  the  right  to  en- 
force demands  of  that  character  does  not  ac- 
crue until  suit  tar  partition  is  brought  and 
that  statutes  of  limitation  have  no  appllcatl<»i 
to  such  suits. 

There  is  no  error  in  the  decree  appealed 
from,  and  it  must  be  affirmed. 


(100  Va.  621) 


NBFF  T.  RYMAM. 


(Supreme  Conrt  of  Appeals  of  Virginia.    Sept 
18,  1902.) 

ADVBRSB    POSSBSSION— DISCLAIMER   BT   TEN- 
ANT—REMOVAL  OF   CLOUD. 

1.  In  order  that  possession  by  a  tun  sat 
against  his  landlord  should  be  deemed  adverse, 
it  is  not  necessary  that  there  should  be  first  a 
surrender  of  possession,  but  there  must  be  a 
clear,  positive,  and  continued  disclaimer  and 
disavowal  of  the  landlord's  title,  and  knowl- 
edge of  the  fact  mast  be  brought  home  to  the 
landlord  before  a  foundation  can  t>e  laid  for 
the  operation  of  the  statute  of  limitations. 

2.  Where  the  relation  of  landlord  and  ten- 
ant has  once  been  established,  it  continues  as 
to  all  who  may  succeed  to  the  possession 
tbiou^  or  under  the  tenant 

YL  See  Landlord  and  Ttmuit,  vet  H,  Csat  Dig. 
H  m.  204.  KM. 


S.  A  bill  to  remove  a  dond  on  title  cannot 
be  maintained  if  the  complainant  is  out  of 
possession;  he  having  an  adequate  remedy  at 
law. 

Appeal  from  circuit  court  Rockingham  coun- 
ty. 

Bill  by  one  Ryman  and  others  against  Mi- 
chael Neff  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Reversed. 

D.  O.  Dechert  and  O.  A.  Wtaifield,  for  ap- 
pellant   Boiler  &  Martx,  tor  appellee. 

WHITTLE,  J.  The  object  of  this  suit  la 
to  quiet  title  of  complainants,  appellees  here, 
to  the  land  In  controversy,  and  to  remove  a 
cloud  cast  upon  the  title  by  having  canceled 
a  deed  from  Eienora  Neff  to  her  brother  and 
codefendant  Michael  Neff,  by  which  she  nn- 
dertook  to  convey  the  lot  to  him. 

The  bill  charges  that  the  female  comphtin- 
ant  acquh^d  title  to  the  property  by  descent 
from  her  father,  George  Will;  that  In  the 
year  1879  his  hehs  at  law  made  partition  in 
pais  of  the  land  of  which  he  died  seised,  and 
the  lot  In  controversy  was  allotted  and  con- 
veyed to  complainants  as  theh-  share  of  the 
inheritance;  that  they  have  since  that  time 
held  it  in  uninterrupted  possession,  within  their 
inclosure,  occupying,  cultivating,  and  paying 
taxes  thereon. 

The  Insistence  is  that  neither  the  defend- 
ants, nor  any  one  under  whom  they  claim, 
have  ever  had  any  right  or  title  to  the  land, 
and  that  the  deed  from  Eienora  Neff  to  her 
brother  is  fraudulent 

The  answer  of  Michael  Neff,  who  alone  ap- 
peared, admits  that  complainants  are  In  pos- 
session of  the  land,  but  denies  that  they  have 
title  thereto,  or  that  their  possession  was  ad- 
verse. On  the  contrary,  he  maintains  that 
nntil  the  Institution  of  this  suit  complainants 
had  continuously  recognized  and  admitted  his 
ownership  and  that  of  his  predecessors  ta>  ti- 
tle. He  denies  the  charge  of  fraud,  and  sets 
forth  circumstantially  his  chain  of  title. 

By  the  decree  appealed  from,  the  trial  conrt 
sustained  the  contention  of  complainants  and 
canceled  the  deed. 

The  evidence  warrants  the  follow  big  find- 
ings: 

(1)  That  the  lot  in  question  did  not  be- 
long to  the  estate  of  George  Will,  deceased, 
but  was  Included  in  a  royal  grant  bearing 
date  September  10,  1765,  of  130  acres  to  Ja- 
cob Bear. 

(2)  That  this  land  descended  to  Jacob  Bear. 
Jr.,  a  son  of  the  original  patentee,  and  In  the 
year  1842  was  partitioned  among  his  heirs  at 
law;  but  that  the  lot  In  controversy  was  not 
embraced  in  that  division. 

(3)  That  in  the  year  1866  Henry  Neff,  father 
of  appellant  and  one  of  the  heirs  of  Jacob 
Bear,  Jr.,  took  possession  and  claimed  owner- 
ship of  the-  omitted  lot  by  a  parol  agreement 
with  the  other  heirs. 

(4)  That  Henry  Neff  afterwards  ddlverea 
the  possession  to  George  Will  as  tenant  at 
will.    That   George   Will   asserted   no   other 
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2latm  to  tte  property,  and  that  the  character 
and  extent  of  hia  title  were  known  to  appellees. 

And  (5)  that  when  the  land  of  George  Will 
was  partitioned,  in  the  year  1879,  Henry  Neffs 
tot  was  Included  In  the  allotment  and  deed  to 
appellees,  and  has  eyer  since  been  In  their 
possession. 

That  appellees  promptly  put  their  deed  to 
record,  but  made  no  change  in  the  physical 
markings  of  the  boundaries  of  the  lot,  which 
consisted  of  stones  planted  at  each  comer,  and 
they  never  informed  Henry  NefT,  or  those 
claiming  under  him,  of  any  disclaimer  on  their 
part  of  bis  title,  but  from  time  to  time,  during 
the  continuance  of  their  possession,  made  pro- 
posals to  purchase  the  lot. 

It  Is  settled  law  In  this  state  that  a  tenant 
may  dissever  the  relations  existing  between 
himself  and  his  landlord  without  first  sur- 
rendering possession  of  the  leased  premises; 
bnt  In  order  for  ^s  possession  to  be  deemed 
adTersary,  there  must  be  a  clear,  positlye, 
and  continued  disclaimer  and  disavowal  of 
the  landlord's  title,  and  knowledge  of  the 
fact  that  the  possession  is  adverse  must  be 
brought  home  to  the  landlord  before  a  founda- 
tion can  be  laid  for  the  operation  of  the  stat- 
ute of  limitations  against  him.  Elrsklne's 
Ex'rs  ▼.  North,  14  Grat  60,  66;  Oreekmur  t. 
Creekmur,  75  Va.  480. 

The  principle  is  elementary,  and  has  re- 
ceived the  repeated  approval  of  this  court, 
tivat  when  the  relation  of  landlord  and  tenant 
has  been  once  established.  It  attaches  to  all 
who  may  succeed  to  the  possession,  through 
or  under  the  tenant,  whether  immediatdy  or 
mediately;  and  the  succeeding  tenant  is  as 
much  bound  by  the  acts  and  admissions  of  his 
predecessor  as  If  they  were  his  own.  Blmerlck 
v.  Tavener,  9  Grat.  224,  58  Am.  Dec.  217. 

"The  relation  of  landlord  and  tenant  is  one 
carefully  guarded  by  the  law,  and  It  will  not 
aOow  one  who  has  come  Into  the  possession 
of  land  onder  another  to  set  up  an  adverse 
claim  to  it  without  full  notice  of  his  disclaim- 
er, or  assertion  of  adverse  title."  Reusens  v. 
l4iwson,  91  Va.  226,  237,  21  S.  B.  347;  Hulvey 
v.  Hulvey,  92  Va.  182,  23  S.  B.  233. 

The  ground  upon  which  jurisdiction  of 
courts  of  equity  to  quiet  possession  and  re- 
move clouds  from  a  title  rests  is  that  It  is  in- 
equitable that  a  party  in  possession  with  a 
good  title  should  be  embarrassed  by  having 
a  hostile  claim  outstanding  against  his  inrop- 
erty,  which,  although  not  actively  asserted, 
and  not  of  any  validity,  is  nevertheless  calcu- 
late^  to  affect  the  marketability  of  the  title. 

Bnt  a  bill  in  such  case  can  only  be  main- 
tained upon  allegations  and  proof  that  the 
plalntlfC  has  both  the  possession  and  a  good 
title.  Story,  E!q.  PL  (10th  Ed.)  S  603,  note  b; 
Carroll  v.  Brown,  28  Grat  791;  Steams  t. 
Harman,  80  Va.  48;  Baker  v.  Briggs,  99  Va. 
360.  38  S.  B.  277. 

▲  plaintitr  In  possession  cannot  resort  to  an 
action  of  ejectment,  and  is  therefore  without 
•  complete  and  adequate  remedy  at  law. 
^telnman  v.  Vicars,  99  Va.  595,  39  S.  E.  227. 


In  the  light  of  the  foregoing  principles,  ap- 
plied to  the  facts  of  this  case,  it  is  apparent 
that  appellees  succeeded  to  the  title  and  pos- 
session of  George  Will,  tenant  of  Henry  Neff, 
to  the  lot  In  controversy,  and  that  until  the 
institution  of  this  suit  there  had  been  no  such 
disseverance  of  the  privity  of  title  existing  be 
tween  them  as  to  render  their  possession  ad- 
verse. 

There  was  a  failure  to  prove  tlie  essentia! 
elements  to  give  the  cbrcuit  court  jurisdiction, 
and  the  bill  ought  to  have  been  dismissed  at 
the  hearing,  with  costs. 

The  decree  appealed  from  is  therefore  erro- 
neous, and  it  must  be  reversed. 


aw  Ga.  84) 
GEORGIA  R.   ft  BANKING  CO.  et  al.  t. 
MADDOX  et  al. 

(Supreme  Court  of  Georgia.     Ang.   9,   1902.) 

RAILROADS— LEA8B  OF  FRANGHISB-TEAFFIC 
CONTRACT  —  VALIDITY  —  USE  OF  TERMINAL 
YARD— NUISANCE  —  lUPROPBR  OPERATION  — 
INJUNCTION. 

1.  Under  the  charter  of  the  Georgia  Rail- 
road &  Banking  Company  and  the  amendment 
thereto,  it  had  lawful  authority  to  lease  its 
franchises,'  as  to  the  transportation  of  both 
freight  aud  passengers,  to  aoother,  and  in  sach 
franchises  were  included  ail  rights  and  privi- 
leges necessary  to  conducting  the  business  for 
which  the  company  was  incorporated,  among 
which  was  the  right  to  maintam  yards  at  ter- 
minal points  for  the  manipulation  of  trains. 
Such  franchises  of  the  company  passed,  by 
lease,  to  the  Louisville  &  Nashville  Railroad 
Company,  and  in  part  to  the  other  defendants. 
The  Louisville  &  Nashville  Railroad  Com- 
pany had  lawful  power  to  lease  part  of  the 
right  of  way  of  the  Georgia  Railroad  &  Bank- 
ing Company,  in  Atlanta,  to  the  Atlanta  Beit 
Line  Company,  to  be  used  as  a  terminal  yard. 
The  cliarter  of  the  Atlanta  Belt  Line  Company 
authorized  it  to  accept  from  the  Looisville  & 
Nashville  Railroad  Company,  as  lessee  of  the 
Georgia  Railroad  &  Banliing  Company,  the 
right  to  nse  such  terminal  yard. 

2.  The  Atlanta  Belt  Line  Company  had  the 
statutory  power  to  lease  its  road,  property,  and 
franchises  to  the  Atlanta  &  West  Point  Rail- 
road Company,  and  the  latter  company  had,  by 
its  charter  as  amended,  the  right  to  accept 
such  lease. 

3.  The  traflBc  contract  entered  into  between 
the  Atlanta  &  West  Point  Railroad  Company 
and  the  Louisville  &  Nashville  Railroad  Com- 
pany, under  the  terms  of  which  each  of  these 
companies  acquired  the  right  to  nse  certain 
property  of  the  other  in  the  city  of  Atlanta,  to 
facilitate  the  transportation  of  freight,  was 
legal. 

4.  Where  a  railroad  terminal  yard  is  locat- 
ed, and  its  construction  authorized,  under  stat- 
utory powers,  if  it  be  constructed  and  operated 
in  a  proper  manner,  it  cannot  be  ndjudged  a 
nuisance.  Accordingly,  injuries  and  inconven- 
iences to  persons  residing  near  such  a  yard, 
from  noises  of  locomotives,  rumbling  of  cars, 
vibrations  produced  thereby,  and  smoke,  cin- 
ders, soot,  and  the  like,  which  result  from  the 
ordinary  and  necessary,  therefore  proper,  use 
and  operation  of  such  a  yard,  are  not  nuisances, 
but  are  the  necessary  concomitants  of  the  fran- 
chise granted.  The  terminal  yard  the  operation 
of  which  is  sought  to  be  enjoined  in  this  case 
was  located,  and  its  operation  authorized,  un- 
der statutory  powers. 

5.  A  railroad  terminal  yard,  though  author- 
ized by  statute,  may  become  a  nuisance  by  im- 
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proper  co&stract!on.  or  by  subsequent  Improper 
operation. 

6.  Though  the  evidence  in  this  case,  both  as 
to  consti-uction  and  operation,  was  conflict- 
ing, the  granting  generally  of  the  injunction 
was  erroneous;  for  properly  interpreting  the 
language  used  in  the  opinion  filed  by  the  trial 
judge,  in  the  light  of  the  strong  and  decided 
preponderance  of  testimony  showing  that  the 
construction  of  the  yard  upon  a  grade  was  prop- 
er, it  is  manifest  that  he  did  not  grant  the  in- 
junction solely  because  the  yard  was  not  laid 
out  upon  a  level.  This  being  so,  and  the  effect 
of  the  injunction  being  to  entirely  prevent  even 
the  proper  carrying  on  Of  a  lawful  business,  in- 
stead of  pointing  out  and  restraining  particular 
acts  which,  because  unnecessary  or  unlawful, 
were  nuisances,  the  Judgment  excepted  to  can- 
not be  upheld;  and  moreover,  save  as  to  op- 
erations on  the  Sabbath,  there  wab  no  evi- 
dence sufficiently  clear  and  distinct  to  enable 
the  court  to  designate  any  such  acts  as  those 
just  indicated,  and  specifically  enjoin  the  com- 
mission of  the  same. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  BHilton  comity; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  E.  Maddox  and  others  against 
the  Georgia  Railroad  &  Banking  Company 
and  others.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Reversed. 

Jos.  B.  ft  Bryan  Camlngs,  Sanders  Mc- 
Daniel,  Dorsey,  Brewster  &  Howell,  and 
King  ft  Spalding,  for  plaintiffs  in  error.  H. 
E.  W.  Palmer,  G.  L.  Bell,  and  B.  H.  HIU, 
for  defendants  In  error. 

FISH,  J.  The  record  shows  that  24  resi- 
dents and  owners  of  dwelling  houses  at  In- 
man  Park,  In  the  eastern  portion  of  the  city 
of  Atlanta,  and  the  trustees  of  2  ctaiurcheB 
located  there,  filed  a  petition,  with  various 
amendments  thereto,  .  for  an  Injimctlon 
against  the  Georgia  Railroad  &  Banking 
Company,  the  LouiSTlIIe  ft  Nashville  Rail- 
road Company,  and  the  Atlanta  ft  West 
Point  Railroad  Company,  to  restrain  the 
operation  of  a  terminal  yard,  located  on  the 
right  of  way  of  the  first-named  company,  ad- 
joining Inman  Park.  The  grounds  upon 
which  the  injunction  was  sought  were  that 
such  yard  and  the  manner  in  which  It  was 
conducted  was  a  nuisance,  and  that  the  dam- 
age resulting  therefrom  to  the  petltionMB 
was  special  and  Irreparable.  Inman  Park 
was  laid  out  In  1887  and  1888  as  a  residen- 
tial, church,  and  school  site,  upon  which  val- 
uable residences  and  churches  were  soon  aft- 
erwards erected,  and  the  park  can  be  used 
for  no  other  purposes.  This  park  is  bound- 
ed on  its  entire  southern  frontage  by  the 
right  of  way,  200  feet  wide,  of  the  Georgia 
Railroad  ft  Banking  Company.  This  con>- 
pany  was  incorporated.  In  1838,  as  the  Geor- 
gia Railroad,  and  its  name  changed  to  the 
Georgia  Railroad  &  Banking  Company  by  an 
amendment  to  Ita  charter  in  1836.  Its  rail- 
road franchlsea,  roads,  rolling  stock,  etc, 
were  leased  to  William  M.  Wadley  and  hli 
assigns  In  1881,  and  the  Louisville  ft  Nash- 
ville Railroad  Company  became  the  lessee 
through  an  assignment  of  the  Wadley  lease. 


On  October  17,  1899,  the  Atlaolft-Belt  Une 
Company  was  Incorporated,  under  the  gen- 
eral railroad  law  of  this  state,  to  construct  a 
■team  railroad  from  Oakland  City,  on  the 
Atlanta  ft  West  Point  Railroad,  to  a  point 
on  the  Georgia  Railroad  at  or  near  the  east- 
em  corporate  boundary  of  the  city  of  At- 
lanta. The  road  was  so  built  Its  western 
terminus  was  about  two  miles  west  of  the 
eastern  terminus  of  the  Atlanta  ft  West 
Point  Railroad,  and  its  eastern  terminus  was 
about  one  mile  and  three-quarters  east  of  the 
western  terminus  of  the  Georgia  Railroad. 
On  November  30, 1900,  the  Louisville  ft  Nash- 
ville Railroad  Company  leased  to  the  Atlanta 
Belt  Line  Company  a  part  of  the  right  of 
way  of  the  Georgia  Railroad  ft  Banking 
Company,  at  the  Junction  of  the  two  roads, 
for  terminal  facilities;  and  it  is  upon  this 
leased  land  that  the  terminal  yard  In  ques- 
tion is  now  located.  On  September  12,  1900, 
the  Atlanta  &  West  Point  Railroad  Compa- 
ny, which  was  incorporated  by  the  legisla- 
ture before  the  enactment  of  the  general 
railroad  law  of  this  state,  had  Its  charter 
amended  so  as  to  include  three  parts  of  the 
provisions  of  the  general  railroad  law,  to  wit: 
First.  The  sixth  paragraph  of  section  2167  of 
the  Civil  Code,  which  reads  as  follows:  "To 
cross,'  Intersect,  or  Join  or  unite  its  railroads 
with  any  railroad  heretofore  or  hereafter  to 
be  constructed,  at  any  point  in  its  route,  or 
upon  the  ground  of  any  other  railroad  com- 
pany, with  the  necessary  turnouts,  sidings 
and  switches,  and  any  other  convoilencet 
necessary  in  the  construction  of  said  road, 
and  may  run  over  any  part  of  any  railroad's 
right  of  way  necessary  or  proper  to  rea^  its 
freight-d^wt,  in  any  city,  town  or  village 
through  or  near  which  Biald  railroad  may 
run."  Second.  The  2173d  section  of  the  Civil 
Code,  the  power  given  by  this  section  being: 
"To  lease  or  purchase  the  property  of  any 
other  such  company  and  bold,  use,  and  oc- 
cupy the  same  in  such  mannw  as  they  may 
deem  most  beneficial  to  their  Interest" 
Third.  The  2179th  section,  by  which  plain- 
tiffs in  error  claim  the  Atlanta  ft  West  Point 
Railroad  Company  was  empowered  to  pur- 
chase or  lease  the  property  and  franchises  of 
any  other  railroad  company  whose  railroad 
shall  connect  with,  or  form  a  continnons  line 
or  system  with,  the  railroad  of  such  com- 
pany, upon  such  terms  as  may  be  agreed 
upon.  On  November  30,  1900,  the  Atlanta 
&  West  Point  Railroad  Company  leased  the 
Atlanta  Belt  Line,  with  all  Its  rights,  prop- 
erty, and  franchises,  including  the  lease  of 
that  part  of  the  right  of  way  of  the  Georgia 
Railroad  &  Banking  Company  upon  which 
the  terminal  yard  In  question  is  located. 
The  Atlanta  ft  West  Point  Ralbraad  Cmd- 
pany  began  its  transportation  business  over 
the  Atlanta  Belt  I^ne,  and  its  use  ot  the 
terminal  yard,  on  or  about  January  1,  1901. 
Under  a  traffic  contract  between  the  Louis- 
ville &  Nashville  Railroad  Company  and  the 
Atlanta  &  West  Point  Railroad  Company,  the 
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latter  was  granted  the  Joint  use  of  the  Geor- 
tjla  Railroad  &  Banking  Company's  termi- 
nals In  and  near  Atianta,  and  of  Its  offices, 
station  bolldlngs,  freight  depot,  coal  chutes; 
water  tanks,  platforms,  and  yards,  and  the 
Atlanta  &  West  Point  Railroad  Company 
granted  to  the  Louisville  &  Nashville  Rail- 
road Company  the  equal  use,  in  common,  of 
Its  warehouses  and  grounds  near  Decatur 
and  Butler  streets,  its  freight  warehouse  near 
Loyd  street,  and  its  tracks  and  terminal 
yard,  on  the  right  of  way  of  the  Georgia 
Railroad  &  Banldng  Company,  at  and  near 
Inman  Parl^ 

The  petition  for  injunction,  and  the  amend- 
ments thereto,  aver  that  the  original  lease 
of  the  Georgia  Railroad  &  Banking  Company 
to  William  M.  Wadley  was  void  because  un- 
authorized by  that  company's  charter;  that, 
for  the  same  reason,  the  lease  by  the  Louls- 
Tille  &  Nashville  Ralbroad  Company  of  the 
part  of  the  right  of  way  of  the  Georgia  Rall~ 
road  &  Banking  Company  to  the  Atlanta 
Belt  Line  for  terminal  facilities  was  void; 
that  there  was  no  physical  connection  be- 
tween the  Atlanta  &  West  Point  Railroad 
and  the  Georgia  Railroad,  as  the  eastern 
terminus  of  the  former  road  was  at  Nelson 
street  bridge,  in  the  western  part  of  the  city 
of  Atlanta,  and  the  western  terminus  of  the 
Georgia  Railroad  was  In  the  center  of  the 
dty;  and  that,  therefore,  the  terminal  yard 
at  Inman  Park  was  located  in  a  place  not 
authorized  by  law,  which  made  it  a  nuisance 
Iter  se.  The  petitioners  also  contended  that 
tbe  yard  could  be  located  on  the  Atlanta  Belt 
Line  where  there  were  no  residences;  that 
the  yard  as  constructed  is  partly  on  a  steep 
grade,  which  intensifies  the  noises  from  lo- 
comotives and  moving  trains,  and  Increases 
tbe  volumes  of  smoke  and  cinders  that  are 
cast  into  their  houses;  that  work  in  this 
terminal  yard,  which  consisted  of  dissecting 
trains  and  switching  cars  and  making  up  and 
moving  off  freight  trains  by  inefficient  and 
overloaded  engines,  was  carried  on  almost 
nnremittlngly  every  day  and  night,  includ- 
ing Sundays;  and  that  these  annoyances, 
with  the  unnecessary  blowing  of  whistles, 
ringing  of  bells,  and  screaming  of  trainmen 
produced  Irreparable  injury  to  their  prop- 
erty, and  made  comfort  in  the  daytime  and 
sleep  at  night  almost  an  Impossibility  to 
themselves  and  the  members  of  their  faml- 
Ues.  The  petitioners  submitted  affidavits 
tending  to  support  the  various  averments  and 
contentions  made  in  their  pleadings. 

The  defendants  answered  that  the  terminal 
yard  was  located  In  pursuance  of  statutory 
powers,  was  sklUfuUy  and  properly  construct- 
ed, and  caused  less  noise  and  inconvenience. 
In  switching  cars  and  other  work  thereon, 
than  if  it  had  been  entirely  on  a  level  grade, 
and  was  not  negligently  or  injuriously  op- 
e-ated  in  any  respect  These  averments  were 
supported  by  affidavits  and  other  documentary 
evidence.  The  Judge  of  the  court  below  grant- 
ed-a  preliminary  injunction  on  July  lA,  IfiOl, 


restraining  the  nse  of  the  terminal  yard  alto- 
gether on  and  after  October  1,  1901,  and  until 
that  date  enjoined  its  nse,  as  such,  on  Sundays 
and  between  the  hours  of  9  p.  m.  and  6  a.  m 
on  other  days.  The  defendants  excepted  tot 
the  grant  of  such  injunction,  and  Just  before 
he  certified  the  bill  of  exceptions  presented  by 
the  defendants,  on  August  1,  1901,  the  judge 
modified  such  injunction  so  that  the  same, 
"without  reserve,  is  suspended  after  the  first  of 
October  [1901]  until  the  remittitur  is  entered, 
and  shall  not  take  effect  until  five  [5]  days 
after  entry  of  the  remittitur  from  the  supreme 
court,  in  the  event  such  Judgment  is  affirmed. 
The  restraint  from  switching  as  granted  in 
said  order  of  July  ISth,  1901,  on  Sundays  and 
from  9  p.  m.  to  6  a.  m.  on  other  days,  will 
continue  until  said  injunction  without  reserve 
goes  Into  effect." 

1.  The  Atlanta  Belt  Line  Company  was  in- 
corporated under  the  general  railroad  law  of 
this  state.  Its  eastern  terminus,  according  to 
Its  charter,  was  to  be  at  a  point  on  the  Geor- 
gia Railroad  at  or  near  the  eastern  corporate 
bofundary  of  the  city  of  Atlanta.  This  gave 
it  a  large  discretion  in  selecting  the  point  for 
such  terminus,  and  the  company's  exercise  of 
such  discretion  "will  not  be  revised  unless  It 
has  clearly  exceeded  Its  Umits  or  acted  in  bad 
faith"  (3  Elliott,  R.  R.  {  919,  p.  1264;  Pall 
River  Iron  Works  Co.  v.  Old  Colony  &  F.  R. 
R.  Co.,  5  Allen,  221);  and  such  revision,  what- 
ever might  be  the  private  remedies  of  Indi- 
viduals to  prevent  the  location  at  the  point 
selected,  cannot  be  made,  certalDly,  In  a  col- 
lateral proceeding,  after  the  completion  of  the 
work  (Ralh-oad  Co.  v.  Sneer.  56  Pa.  325.  94 
Am.  Dec.  84).  The  Atlanta  Belt  Line  Com- 
pany possessed  the  statutory  power  to  acquire 
by  condemnation,  purchase,  or  lease  any  land 
necessary  for  Its  terminal  facilities  at  its 
eastern  terminus.  Civ.  Code,  S  2167,  par.  8. 
And,  when  terminal  yards  are  necessary, 
they  must  be  provided  by  a  railroad  to  facili- 
tate its  business  of  transportation.  4  Elliott, 
R.  R.  i  1479.  It  acquired  the  land  needful 
for  this  purpose  on  a  part  of  the  right  of  way 
of  the  Georgia  Railroad  &  Banking  Com- 
pany, by  lease  from  tbe  Louisville  &  Nash- 
ville Railroad  Company,  which  was,  and  still 
Is,  the  sublessee  of  the  Georgia  Railroad  & 
Banking  Company.  To  make  this  lease  val- 
id, the  lessor  must  have  had  the  power  to 
make  the  lease,  and  the  lessee  the  power  to 
accept  It,  for  If  the  lease  was  beyond  the 
power  of  eitha,  it  was  as  Invalid  as  If  be- 
yond the  power  of  both.  St  Louis,  V.  &  T. 
H.  R.  Co.  V.  Terra  Haute  &  I.  R.  Co.,  145 
n.  S.  393,  402,  12  Sup.  Ct  953,  86  L.  iud.  748; 
2  EUiott  R.  B.  §S  430,  432.  See,  also.  Central 
R.  &  Banking  Co.  v.  Mayor,  etc.,  of  Macon, 
43  Ga.  644.  The  Atlanta  Belt  Lhie  Com- 
pany, as  shown  above,  had  the  statutory  pow- 
er to  accept  the  lease.  The  question  then 
arises,  did  the  LoulsviUe  &  Nashville  Rail- 
load  Company  possess  the  power  to  make  the 
lease?  The  Georgia  Railroad  ft  Banking 
Company  was  leased  to  William  M.  Wadley 
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and  bla  assigns  on  May  7,  1881,  and  an  as- 
signment of  this  lease  was  duly  procured  by 
tbe  LouISYllle  &  Nashville  Railroad  Compa- 
ny, and  the  Georgia  Railroad  &  Banking 
Company  has  ever  since  acquiesced  In  the 
subletting  by  Wadley.  By  such  acquies- 
cence, the  Georgia  Railroad  &  Banking  Com- 
pany occupies  the  same  position  as  if  It  had 
originally  leased  directly  to  the  LouiSTiUe 
&  NashTllle  Railroad  Company.  Moreover, 
if  the  charter  of  the  Georgia  Railroad  & 
Banking  Company  confers  the  power  of  leas- 
ing in  the  manner  above  referred  to,  then 
such  power  passed,  as  a  part  of  the  fran- 
chise, to  the  lessee,  In  the  absence  of  any  re- 
stricting clause  or  provision  In  the  lease.  See 
19  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  897.  The 
sections  of  the  charter  of  the  Georgia  Rail- 
road &  Banking  Company  applying  to  the 
power  of  leasing  are  section  12  (Acts  1833, 
p.  262)  and  section  14  (Acts  1833,  p.  263). 
Section  12  Is  as  follows:  "That  the  said 
G^rgia  Railroad  Company  shall  at  all  times 
have  the  exclusive  right  of  transx)ortatlon 
or  conveyance  of  persons,  merchandise  or 
produce,  over  the  railroad  and  railroads  to 
be  by  them  oonstmoted,  while  tJiey  see  fit 
to  exerdae  the  excliuive  right;  provided 
that  the  charge  of  transportation  or  conveys 
ance  shall  not  exceed  fifty  cents  per  hun- 
dred on  heavy  articles,  and  ten  cents  per 
cubic  foot  on  articles  of  measurement,  for 
every  one  hundred  miles;  and  five  cents  per 
mile  for  every  passenger:  provided  always, 
that  the  said  company  may,  wfien  they  see 
fit,  rent  or  farm  out  all  or  any  part  of  their 
said  exclusive  right  of  transportation  or  con- 
veyance of  persons  on  the  railroad  or  rail- 
roads, with  the  privilege  to  any  individiial  or 
individuals,  or  other  company ,  and  for  such 
term  as  may  be  agreed  upon,  suly'ect  to  the 
rates  above  mentioned.  And  the  said  compa- 
ny in  the  exercise  of  their  right  of  carriage 
or  transportation  of  persons  or  property,  or 
the  persons  so  taking  from  the  company  the 
right  of  transportation  or  conveyance,  shall, 
so  far  as  they  act  on  the  same,  be  regarded 
as  common  carriers."  (Italics  ours.)  And 
section  14  provides:  "That  whenever  the 
company  aforesaid  shall  see  fit  to  farm  out 
CM  aforesaid,  to  any  person  or  persons,  or 
body  corporate,  any  part  of  their  exclusive 
right  of  conveyance  and  transportation," 
(Italics  ours),  they  may  provide  for  the  char- 
acter of  tbe  locomotives  and  cars  that  the  lessee 
shall  use.  It  is  violative  of  all  rules  of  in- 
terpretation to  select  one  sentence  or  clause 
of  a  section  In  a  charter,  and  shut  one's  eyes 
to  the  rest  of  the  section,  with  the  view  of 
getting  the  sense  of  tbe  whole  section.  And 
it  is  equally  unwarranted  to  pass  over  alto- 
gether a  succeeding  section  which  contains 
words  conclusively  showing  a  direct  refer- 
ence to  and  connection  with  a  prior  section 
on  the  same  inbject-matter.  "Special  char- 
ters and  general  incorporation  laws  are,  like 
other  legislative  acts,  within  the  rule  that,  in 


construing  a  statute,  the  whole  act  must  be 
looked  into,  and  all  its  parts  harmonized  if 
possible."  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
713.  It  Is  true,  as  was  said  in  the  case  of 
Railroad  v.  Smith,  70  Ga.  700,  that  the  pow- 
ers given  to  a  corporation  must  appear  in  Its 
charter  in  plain  words  or  by  necessary  Impli- 
cation, and  that  all  reasonable  doubts  shall 
be  resolved,  against  the  corporation,  in  favor 
of  tbe  public.  This  is  but  an  iteration  of  an 
oft-repeated  principle.  "The  true  meaning  of 
the  doctrine  is  that  grants  to  corporations  are 
construed  most  favorably  to  the  public  when 
there  exists  a  reasonable  doubt  as  to  the  ex- 
tent of  the  privileges  conferred.  But  it  does 
not  follow  from  this  that  such  a  grant  is  to 
be  construed  so  strictly  as  to  wrest  the  mean- 
ing of  words  from  their  common  and  well- 
understood  significance;  but  such  a  grant, 
like  every  other  instrument,  public  or  pri- 
vate, is  to  be  construed  according  to  the  plain 
meaning  of  the  words,  where  they  are  free 
from  ambignnty  and  doubt"  4  Tbomp.  Corp. 
t  5345. 

Now,  let  us  construe  sections  12  and  14 
of  tbe  charter  of  tbe  Georgia  Railroad  &  Bank- 
ing Company  according  to  law,  which  requires 
it  to  be  done  without  beginning  and  ending 
In  the  middle  of  either  section,  or  arguing  In 
a  circle.  In  the  first  place,  the  company  lias 
at  all  times  the  exclusive  right  of  transporta- 
tion or  conveyance  of  persons  or  proi)erty, 
"while  they  see  fit  to  exercise  the  exclusive 
right"  If  they  do  not  see  fit  to  exercise'  It 
after  possessing  it,  the  necessary  Implication 
is  that  they  would  or  could  farm  It  oat  in 
whole  or  In  part.  This  conclusion  passes  from 
the  state  of  a  necessary  implication  to  that 
of  an  express  grant  to  lease  such  right  upon 
a  consideration  of  the  subsequent  words  in  the 
same  section,  and  by  connecting  and  constru- 
ing this  part  of  section  12  with  section  14,  aa 
we  will  show  further  on.  Next,  there  are 
two  rates  specified  for  tbe  transportation  of 
two  classified  species  of  property,  and  one  sin- 
gle rate  for  the  conveyance  of  persons.  Thea 
immediately  follows  the  right  of  the  company, 
when  they  see  fit  to  farm  out  to  any  person 
or  persons,  or  other  company,  the  whole  or 
any  part  of  their  exclusive  right  of  transporta- 
tion or  conveyance  of  persons  on  the  railroad 
or  railroads,  with  the  privileges,  for  such  term 
as  may  be  agreed  on.  Almost  an  Identical 
right  as  is  given  by  these  words  alone  Is 
found  In  the  cliarter  of  the  Monroe  Railroad 
Company,  granted  in  1833  (Acts  1833,  p.  243). 
and  the  words  were  construed  in  the  case 
of  Central  R.  &  Banking  Cki.  v.  Mayor,  etc., 
of  Macon,  43  Ga.  605,  to  confer  upon  the  com- 
pany the  right  to  lease  its  road.  In  whole  or  in 
part,  for  the  transportation  of  persons  and 
property.  Such  leasing  by  the  Georgia  Rail- 
road Company  Is  to  be  "subject  to  the  rates 
above  mentioned."  The  word  "rates"  here 
clearly  relates  to  the  charges  fixed  for  the 
transportation  of  property  and  the  conveyance 
of  persons,  for  there  Is  only  one  rate  as  to 
passengers;  and  hence  tbe  power  to  leasb'  la 
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whole  or  In  part,  the  exclusive  right  of  trans- 
portation  of  property,  is  thus  further  shown 
by  express  and  apt  words.  Again,  the  com- 
pany while  exercising  its  "right  of  carriage  or 
tranaiportation  of  persona  or  property,  or  the 
person  so  taking  Deaslng]  from  the  company 
the  right  [such  right]  of  transportation  or  con- 
Teyance,  shall  be  regarded  as  common  car- 
riers." These  words  show  that  the  lessee  of 
the  company,  as  well  as  the  company  itself, 
while  exercising  the  rights  conferred,  would 
be  a  common  carrier,  with  the  "right  of  car- 
riage or  transportation  of  persons  or  proper- 
ty." And  In  section  14  the  power  Is  expressly 
given  to  the  Georgia  Railroad  Company,  when 
it  sees  fit,  to  farn)  out  as  aforesaid  (that  is, 
as  Biieclfled  in  section  12),  to  any  person  or 
persons,  or  other  company,  "any  part  of  their 
exclnsive  right  of  conveyance  and  transporta- 
tion." Such  "exclusive  right  of  conveyance 
and  transportation"  is  expressly  stated  in  sec- 
tion 12  to  be  the  "exclusive  right  of  trans- 
portation or  conveyance  of  persons,  merchan- 
dise and  produce  over  the  railroad  or  railroads 
to  be  by  them  constructed." 

The  act  of  December  18,  1835  (Acts  1836, 
p.  180),  amending  the  charter  of  the  Georgia 
Railroad  Company,  besides  changing  its  name 
to  the  Georgia  Railroad  &  Banking  Company, 
empowered  it  "to  have,  purchase,  receive,  pos- 
sess, enjoy  and  retain  to  them  and  their  suc- 
cessors, lands,  rents,  tenements,  hereditaments, 
goods,  chattels  and  effects  of  whatsoever  kind, 
nature  or  quality  the  same  may  be,  sufficient 
for  the  construction  of  banking  houses  and 
the  erection  of  the  railroad  only,  and  the 
same  to  sell,  grant,  demise,  alien  or  dispose 
of."  The  word  "demise,"  used  In  the  enu- 
meration of  the  powers  of  the  company  under 
this  amendment,  means,  technically,  to  leasa 
for  a  term  of  years.  6  Am.  &  Eng.  Bnc.  Law 
<2d  Ed.)  538.  Thus,  by  express  words  which 
do  not  admit  of  any  reasonable  doubt,  the 
charter  of  the  Georgia  Railroad  &  Banking 
Company  clearly  confers  the  power  to  lease 
Its  exclusive  right  of  transportation  of  prop- 
erty or  conveyance  of  persons,  in  whole  or  in 
part,  to  any  person  or  persons,  or  other  com- 
pany, and  for  such  term  as  may  be  agreed 
upon.  See,  also,  the  following  cases  bearing 
on  the  right  of  the  Georgia  Railroad  &  Bank- 
ing Company  to  exercise  such  power  of  leas- 
ing: Arnold  V.  Banking  Co.,  60  Ga.  804; 
Banks  y.  Banking  Co.,  112  Ga.  656,  37  S.  E. 
992.  It  is  contended  by  the  defendants  in  er^ 
ror  that  "eM  right"  of  the  Georgia  Railroad 
4e  Banking  Company  "to  lease  anything"  ex- 
pired In  36  years,  and,  therefore,  it  had  no 
power  to  make  the  lease  to  Wadley  in  1881; 
and  section  15  of  the  charter  of  the  company 
to  cited  In  support  of  this  contention.  It  seems 
to  us  that  the  mere  reading  of  this  section 
•bows  that  this  contention  is  not  sound.  The 
section  provides:  "That  the  exclusive  right  to 
make,  keep  np  and  use  the  railroads  and 
transportations  authorized  by  this  act,  shall 
befbre  and  dnrlng  the  term  of  thlrty-slx  years, 
to  be  eompoted  from  the  time  when  tlie  said 


road  from  Augusta  to  either  of  the  points 
hereinbefore  designated,  shall  be  completed  for 
transportation.  •  •  •  And  after  said  term 
of  thlrty-slx  years  shall  have  elapsed,  though 
the,  legislature  may  authorize  the  construction 
of  other  railroads,  for  the  trade  and  Inter- 
course contemplated  herein;  nevertheless,  the 
Georgia  Railroad  Company  shall  remain  In- 
corporate, and  vested  with  all  the  estate,  pow- 
ers and  privileges  as  to  their  own  works  herein 
granted  and  secured,  except  the  exclusive 
right  to  make,  keep  np  and  use  railroads  over 
and  through  such  parts  of  the  country,  that 
shall  80  have  expired  by  the  foregoing  limita- 
tion." Construing  these  two  sentences  togeth- 
er, it  is  evident  that  the  Intention  of  the  gen- 
eral assembly  was  that,  until  the  period  of 
36  years  therein  provided  for  had  expired, 
the  company  chartered  by  this  act  should  have 
"the  exclusive  right  to  make,  keep  up  and 
nse"  railroads  between  certain  points  desig- 
nated in  the  charter,  and  that  the  legislature 
should  have  power,  during  this  period,  to  au- 
thorize any  other  company  or  person  to  con- 
struct and  operate  any  other  raihx>ad,  or  rail- 
roads, between  such  points;  but,  after  the 
expiration  of  this  period,  the  legislature  might 
"authorize  the  construction  of  other  railroads 
for  the  trade  and  intercourse  contemplated" 
by  the  act;  and  that  even  when  the  designated 
period  of  36  years  should  have  elapsed,  and 
when  other  railroads  had  been  constructed,  un- 
der legislative  authority,  between  these  points, 
the  Georgia  Railroad  Company  should,  never- 
theless, remain  Incorporate,  and  be  "vested 
with  all  the  estate,  powers  and  privileges  as 
to  their  own  works"  granted  by  the  charter, 
"except  the  exclnsive  right  to  make,  keep  up 
and  use  railroads  over  and  throngh  [the]  parts 
of  the  country"  in  which  the  act  granted  such 
company  the  exclusive  privilege  of  so  doing 
for  the  term  of  36  years  from  the  time  the 
road  was  completed  from  Augusta  to  any  of 
the  other  points  designated  In  the  charter. 
That  this  is  the  meaning  of  this  fifteenth  sec- 
tion iB  very  clear  when  we  take  Into  consid- 
eration the  provision  that,  after  the  expiration 
of  the  limitation  period,  the  company  was  to 
remain  a  corporation,  and  to  be  "vested  with 
all  the  estate,  powers  and  privileges  as  to  their 
own  works"  granted  and  secured  in  the  act. 
When  the  period  of  limitation  should  be  com- 
pleted, all  the  estate,  powers,  and  privileges 
of  the  company,  as  to  its  own  works,  granted 
and  secured  by  the  act  were  to  remain  In  full 
force  and  effect,  but  the  right  to  prevent  the 
construction  and  operation  of  other  works  of 
a  like  character  within  its  hitherto  exclusive 
territory  vras  to  terminate.  If  the  company, 
after  the  lapse  of  the  36  years,  was  "to  be 
vested  with  an  the  estate,  powers  and  priv- 
ileges as  to  their  own  works  herein  granted 
and  secured,  except  the  exclusive  right  to 
make,  keep  up  and  use  railroads  over  and 
through  such  parts  of  the  country,"  we  cannot 
conceive  what  right,  power,  or  privilege  grant- 
ed by  the  Charter,  save  the  right  to  prevent 
tbe  constmCtton  and  toleration  of  competing 
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railroads  In  the  territory  designated,  the  Geor- 
gia Railroad  &  Banking  Company  lost  by  the 
completion  of  the  period  of  limitation.  If,  at 
the  completion  of  such  period.  It  was  still  to 
survive  as  a  corporation,  and  to  be  vested 
with  all  the  estate,  powers,  and  privileges  as  to 
its  own  works  except  the  exclusive  privilege 
indicated,  It  was,  when  the  36  years  had  ex- 
pired, still  vested  with  the  power  to  lease  Its 
road,  franchises,  etc.,  to  any>  Indivldnal,  or  In- 
dividuals, or  other  company. 

It  follows  from  the  foregoing  that  the  lease 
of  the  Georgia  Ballroad  &  Banking  Company 
to  Wmiam  M.  Wadley.  In  1881,  was  legal; 
that  he  had  the  power  to  assign  the  right 
thus  acquired;  and  the  present  lessee  or  as- 
signee of  that  right,  namely,  the  Louisville  & 
'Nashville  Bailroad  Company,  possessed  the 
power  to  lease  a  part  of  the  right  of  way  of 
the  Georgia  Ballroad  &  Banking  Company  to 
the  Atlanta  Belt  Line  Company  for  the  latter's 
terminal  facilities. 

2.  The  Atlanta  Belt  Line  Company  also  pos- 
sessed the  statutory  power  to  lease  Its  road, 
proi>erty,  and  franchises  to  another  railroad 
company  with  whose  road  its  own  connected 
or  formed  a  continuous  line.  Cty.  Code,  { 
2179.  It  made  such  lease,  on  November  30, 
1900,  to  the  Atlanta  &  West  Point  Railroad 
Company,  with  whose  line  Its  own  connected 
at  Oakland  City,  In  Fulton  county,  about  two 
miles  west  of  the  eastern  terminus  of  the  At- 
lanta &  West  Point  Railroad,  and  thus  formed 
a  continuous  line  from  Oakland  City  eastward. 
Did  the  Atlanta  &  West  Point  Bailroad  Com- 
pany have  the  statutory  power  to  accept  this 
lease?  On  September  11,  1900,  Its  stockhold- 
ers, to  the  end  that  it  might  be  legally  au- 
thorized to  purchase  or  lease  the  Atlanta  Belt 
Line  road,  duly  and  regularly  adopted,  by  a 
large  majority  vote,  the  resolutions  that  Its 
charter  be  amended  by  adopting  the  provisions 
of  the  general  act  for  Incorporating  railroads, 
as  contained  In  sections  2167  (6),  2173,  and 
2179  of  the  Civil  Code.  Accordingly,  on  Sep- 
tember 12,  1900,  the  charter  was  amended, 
under  section  1840  of  the  Civil  Code,  so  as 
to  make  the  provisions  of  such  sections- a  part 
of  the  same.  On  October  18,  1900,  at  an  an- 
nual meeting  of  the  stockholders  of  the  com- 
pany, a  resolution  was  unanimously  adopted 
which,  after  reciting  that  the  charter  of  the 
company  had  been  amended,  granting  It  power 
to  buy  or  lease  the  Atlanta  Belt  Line  Railroad, 
authorized  and  empowered  the  board  of  di- 
rectors of  the  Atlanta  &  West  Point  Railroad 
Company  to  buy  or  lease  the  Atlanta  Belt 
Line  Railroad,  If  they  should  deem  such  ac- 
tion advisable;  the  terms  of  the  purchase  or 
lease  being  left  by  the  resolution  to  the  wise 
discretion  of  the  board.  The  lease,  as  we  have 
seen,  was  made  on  November  80,  1900.  It  is 
true,  as  was  ruled  In  Alexander  ▼.  Railroad 
Co.,  108  Ga.  161,  33  S.  B.  806,  that  these 
amendments  to  the  charter  of  the  Atlanta  A 
West  Pohit  Railroad  Company,  being  funda- 
mental, radical,. and  vital,  to  be  valid  should 
have  been  based  on  the  unanimous  consent 


of  the  stockholders.  We  think,  however,  that 
the  resolution  adopted  by  a  unanimous  vote  of 
the  stockholders  on  October  18,  1900,  reciting 
that  the  amendments  had  been  made,  and  em- 
powering the  board  of  db«ctors  to  buy  or 
lease  the  Atlanta  Belt  Line  road,  was  anch 
an  acceptance  and  ratification  of  the  amend- 
ments, by  all  the  stockholders,  as  operated 
to  legally  make  the  amendments  part  of  the 
charter  of  the  company,  just  as  If  the  unani- 
mous consent  of  the  stockholders  had  been 
obtained  prior  to  securing  the  amendments. 
See  7  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  682, 
and  note  1,  where  it  Is  said:  "The  general 
rule  as  to  the  acceptance  of  amendments  to 
charters  is  that  acts  of  user  imder  an  amend- 
ment to  a  corporate  charter  for  which  no  au- 
thority can  be  found  except  In  such  amend- 
ment, and  which  amendment  is  supposed  in 
good  faith  to  be  beneficial  to  the  corporation, 
are  evidence  of  an  acceptance  of  such,  amend- 
ment by  the  corporation,  and  make  it  the 
law  of  the  corporation,  and  binding  upon  aD 
its  members;"  citing  Bailroad  Co.  v.  Zlmmer; 
20  111.  654;  Foster  v.  Bank,  IS  Mass.  245,  8 
Am.  Dec.  186.  See,  also.  Railroad  Co.  v.  Cole, 
29  Ohio  St  126,  23  Am.  Rep.  729.  In  2  El- 
liott, R.  R.  S  446,  that  author  says:  "In  some 
of  the  states  the  statutes  grant  a  right  to 
lease  to  connecting  lines.  *  *  *  It  la  held 
that  tmder  such  a  statute  It  is  not  essential 
to  the  validity  of  a  lease  that  the  leased  road 
shall  be  an  extension  from  either  terminus  of 
the  main  line,  but  it  may  be  merely  a  col- 
lateral branch  forming  a  continuous  road,  by 
way  of  the  Junction,  to  either  terminus  of 
such  main  line,  hi  as  direct  a  route  as  the 
averagei  railroad.  The  pivotal  question  under 
such  statutes  la  whether  the  line  to  which  the 
lease  Is  executed  Is  a  connecting  line.**  Han- 
cock V.  Railroad  Co.,  145  U.  S.  409,  12  Sup. 
Ct.  969,  36  L.  Ed.  755.  Onr  general  railroad 
law  authorizes  one  railroad  company  to  lease 
its  road,  etc.,  to  another  company  with  whose 
road  "It  shall  connect  or  form  a  continuous 
line."  Civ.  Code,  S  2179.  When  enacting 
such  law,  the  legislature  manifestly  had  In 
view  and  meant  a  connecting  line  of  railroad 
as  then  defined  In  our  Code.  The  definition  of 
a  connecting  line  is  fonnd  In  sections  2212  and 
2218  of  the  CIvU  Code,  which  are  the  same  as 
sections  719  (q)  and  719  (r)  of  the  Code  of 
1882.  These  sections  were  construed  In  Logan 
V.  Railroad,  74  Ga.  693,  694,  as  follows:  **Sec- 
tlon  719  (q)  declares  the  connecting  line  to 
be  any  line  'at  the  terminus,  or  any  Inter- 
mediate point';  and  section  719  (r)  describe* 
the  connecting  line  by  prescribing  that  "where 
any  railroad,  in  this  state.  Joins  another  at 
any  point  along  Its  line,  or  where  two  of  snch 
roads  have  the  same  terminus,  either  line  hav- 
ing the  same  gauge  may,  at  Its  own  expense. 
Join  Its  track  by  proper  and  safe  switches.* 
So  that  It  must  be  only  an  adjacent  road  capa- 
ble of  being  Joined  by  switch  to  the  other, 
and  this  may  be  at  the  terminus  or  anywhere 
on  the  line  where  they  meet  or  convoge  or 
connect,  at  village  or  depot  or  city."    The  At- 
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lanta  &  West  Point  Bailroad  and  the  Atlanta 
Belt  Line  were,  therefore,  connecting  lines  at 
the  time  of  the  tatter's  lease  to  the  former. 
By  this  lease,  the  Atlanta  &  West  Point  Rail- 
road Company  succeeded  to  all  the  rights, 
property,  and  franchises  of  the  Atlanta  Belt 
Line  Company,  among  which  was  the  lease- 
hold to  that  part  of  the  right  of  way  of  the 
Georgia  Railroad  &  Banking  Company  upon 
which  the  termhial  yard,  the  subject-matter 
of  this  litigation,  is  located.  And  the  Atlanta 
&  West  Point  Raihroad  thus  became  a  con- 
necting through  line  with  the  Georgia  Rail- 
road, because  the  Atlanta  Belt  Line  connected, 
at  its  eastern  terminus,  with  the  Georgia  Rail- 
road. This  legal  conclusion  is  clear,  for  the 
Atlanta  &  West  Point  Raibvad  Company  is  as 
mncb  a  raxnmon  carrier  over  the  Atlanta  Belt 
Line,  leased  Jby  it,  as  over  its  own  line.  Logan 
V.  RaUroad,  74  Ga.  685  (4). 

3.  After  this  connection  of  the  Atlanta  ft 
West  Pohit  Ralhvad  with  the  Georgia  Rail- 
road, and  the  location  and  construction  of  the 
terminal  yard,  bad  been  secured  under  statu- 
tory powers,  the  Atlanta  &  West  Point  Rail- 
road Company  and  the  Louisville  &  Nashville 
Railroad  Company  entered  into  a  mutual 
traflSc  contract,  by  which  the  Atlanta  &  West 
Point  Railroad  Company  was  granted  track- 
age rights  over  the  right  of  way  of  the  Georgia 
Bailroad  &  Banking  Company,  into  Atlanta, 
and  the  Joint  use  of  the  depot,  warehouses, 
yard,  offices,  and  other  railroad  appurtenances 
of  the  Georgia  Railroad  &  Banking  Company 
In  the  city;  and  the  Louisville  &  Nashville 
Railroad  Company  was  granted  the  Joint  use 
of  property  held  by  the  Atlanta  &  West  Point 
Railroad  Company  in  the  city,  and  also  of  the 
terminal  yard  at  or  near  Inman  Park.  This 
contract  facilitated,  not  only  the  tranportatlon 
of  freight  to  the  consignees  of  the  Atlanta  & 
West  Point  Railroad  Company  In  Atlanta,  but 
shipments  from  Atlanta  westward  over  the 
Atlanta  &  West  Point  Railroad,  and  eastward 
over  the  Georgia  Railroad,  and  also  through 
shipments,  eastward  and  westward,  over  both 
roads.  Instead,  therefore,  of  disabling  either 
road  to  transact  Its  own  business,  the  facilities 
of  each  road  for  the  transportation  of  freight 
were  thns  materially  Increased,  and  the  gen- 
eral public  correspondingly  benefited.  The 
law  upholds  such  a  contract.  1  Elliott,  R.  R. 
I  42;  2  EUiott,  R.  R.  If  356,  357,  358,  and 
cases  cited.  See  Banking  Co.  v.  Frlddell,  79 
6a.  489,  7  S.  B.  214,  U  Am.  St  Rep.  444. 

4.  From  what  we  have  said  above,  it  Is  seen 
tiiat  the  terminal  yard,  the  operation  of  which 
the  defendants  in  error  seek  to  enjoin,  was 
located,  and  its  construction  authorized,  under 
statutory  powers.  In  such  cases  the  general 
nde,  supported  practically  by  an  almost  un- 
broken line  of  anthorities,  la  that  a  work  so 
kicated  and  constructed.  If  constructed  and  op- 
erated In  a  proper  manner,  cannot  be  adjudged 
a  nnisance.  This  applies  with  special  force 
to  works  thns  antborized  to  facilitate  trans- 
portation on  railroads,  which  are  of  a  qnasi 
pabUc  nature.    19  Am.  ft  Bng.  Rnc.  Law  (lat 
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Ed.)  923,  924,  and  notes;  4  Wait,  Act  ft  Def. 
p.  784;  2  Elliott  R.  R.  S  718,  and  note;  1 
Wood,  R.  R.  S  212;  2  Wood,  Nuls.  {  753; 
1  High,  InJ.  (Sd  Ed.)  8  767;  Vason  v.  Rail- 
road Co.,  42  Ga.  631;  Burrus  v.  City  of  Co- 
lumbus, 106  Oa.  42,  31  S.  E.  124;  Beldeman 
V.  Railroad  Co.  (N.  J.  Ch.)  19  Atl.  781;  City 
of  Leavenworth  v.  Douglass  (Kan.  Sup.)  S3 
Pae.  123;  Attorney  General  v.  Railroad  Co., 
24  N.  J.  Eg.  49;  Hinchman  v.  RaUroad  Co., 
I  17  N.  J.  Eq.  75,  86  Am.  Dec.  252;  Watson 
i  V.  Railway  Co.  (W.  Va.)  39  S.  B.  193.  See, 
i  also,  Bacon  v.  Walker,  77  Ga.  386;  Railroad 
Co.  v.  Cox,  93  Ga.  564,  20  8.  B.  68;  Long  v. 
City  of  Elberton,  109  Ga.  28,  34  S.  B.  833, 
46  L.  R.  A.  428,  77  Am.  St  Rep.  868.  From 
this  rule,  it  follows  that  injuries  and  incon- 
veniences to  persons  residing  near  such  works 
from  noises  of  locomotives,  mmblhig  of  cars, 
vibrations  produced  thereby,  and  smoke,  cin- 
ders, and  soot,  and  the  like,  which  result  from 
the  ordinary  and  necessary,  and  therefore 
proper,  use  and  conduct  of  such  works,  are 
not  nuisances,  but  are  the  necessary  concomi- 
I  tants  of  the  franchises  granted.  Austin  v. 
!  RaUway  Co.,  108  Ga.  687-«89,  34  S.  B.  852, 
!  47  L.  R.  A.  765;  Wood,  R.  R.  p.  722;  Whit- 
ney V.  Railway  Co.,  69  Me.  208;  Beseman  t. 
Railroad  Co.,  50  N.  J.  Law,  230,  13  Ati.  164; 
Costigan  v.  Raib^iad  Co.,  64  N.  3.  Law,  233, 
23  Atl.  810;  Railroad  Co.  v.  Speer,  56  Pa. 
325,  94  Am.  Dec  84.  We  think  these  rules 
are  based  upon  the  soundest  reason,  and  are 
clearly  distinguishable  from  cases  like  that 
of  Baltimore  ft  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  817,  2  Sup.  Ct.  719,  27  L. 
Ed.  789,  where  railroads  erect  engine  houses, 
coaling  stations,  or  workshops,  on  their  rights 
of  way,  from  which  the  emission  of  ordinary 
noises,  smoke,  soot  and  cinders  may  be  a  nui- 
sance to  owners  and  residents  of  abutting 
property,  like  other,  cases  of  lawful  bustaiesB 
not  partaking  of  a  public  nature,  and  not  hav- 
ing legislative  sanction.  See  Sawyer  v.  Davis 
(Mass.)  49  Am.  Rep.  27;  Romer  v.  Railroad 
Co.  (Minn.)  77  N.  W.  826,  74  Am.  St  Rep. 
456.  To  make  such  rules  uncertain  is  to  in- 
vite a  mass  of  litigation,  and  clog  the  wheels 
of  commerce.  The  contention  of  the  defend- 
ants in  error  that  .this  termhial  yard  of  switch- 
es '  and  side  tracks  is  a  nuisance  at  Inman 
Park  because  dwellings  were  erected  there  be- 
fore the  construction  of  the  yard,  and  It  could 
have  been  located  at  another  point,  where 
there  were  no  residences,  without  being  a  nui- 
sance to  any  one,  is  without  modem  legal 
precedent  to  sustain  It  and  is  unsound  for  at 
least  two  reasons.  In  the  first  place,  the 
terminal  yard  was  located  at  the  terminus  of 
one  railroad,  on  an  existing  right  of  way  of 
another  railroad,  and  under  statutory  power. 
We  have  adverted  in  paragraph  1  of  this  opin- 
ion to  the  power  of  the  Atlanta  Belt  Line  Com- 
pany to  locate  its  eastern  terminus  on  the 
Georgia  Railroad  at  or  near  Inman  Park,  and 
to  the  defendants  In  error  being  remediless 
to  change  that  location  after  the  work  was 
completed,  even  If  they  had  any  right  to  stop 
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the  work  at  all.  We  also  referred  to  the  pow- 
er of  that  railroad  company  to  acquire,  by 
lease,  land  for  its  necessary  facilities,  at  such 
eastern  terminus.  It  bad  the  power  to  put 
in  all  the  side  tracks  it  needed,  and  side  tracka 
cannot  be  put  In  without  switches.  "A  power 
to  build  side  tracks  Is  essential  to  the  pur- 
pose and  use  of  the  road.  A  power  to  build 
a  railroad  of  a  single  track,  without  the  means 
of  passing  the  trains  or  of  leaving  the  track 
for  the  shifting  of  cars,  and  without  standing 
room  for  the  cars  not  In  motion,  would  be 
clearly  wanting  In  all  that  Is  necessary  to 
safety,  convenience,  and  utility,  and  would  be 
vain  and  nugatory.  •  •  •  A  switch  is  but 
a  mechanical  contrivance  or  movable  opening 
to   pass    cars    from   one   track    to    another. 

•  •  •  rphe  gpot  trhere  the  openings  in  the 
main  track  should  be  placed  falls  within  the 
absolute  discretion  of  the  company,  and  can- 
not be  readjudged  by  a  private  citizen  who 
lives  along  the  line  of  the  road."  Railroad  Co. 
v.  Speer,  56  Pa.  325,  94  Am.  Dec.  84.  In  the 
second  place,  it  is  obvious.  If  the  terminal  yard 
Is  a  nuisance  because  located  near  dwellings, 
that  It  would  clearly  be  a  nuisance  wherever 
It  might  be  put,  even  In  the  woods  or  in  a 
field,  as  soon  as  the  owners  of  the  adjacent 
land  built  houses  on  tbeb:  land;  for  the  old 
rule,  maintained  by  some  authorities,  that  com- 
ing to  a  nuisance  will  prevent  a  person  so 
coming  from  making  any  complaint,  has  long 
since  been  exploded.  16  Am.  &  Eng.  Enc. 
Law  (Ist  Ed.)  034;  Railroad  Co.  v.  Woodruff, 
86  Ga.  94,  13  S.  B.  156  (3);  People  v.  Detroit 
White  Lead  Works  (Mich.)  40  N.  W.  785,  9 
L.  R.  A.  722;  2  Wood,  Nuls.  {  574. 

5, 6.  While  the  rule  above  stated  Is  undoubt- 
edly correct  in  view  of  the  authorities,  It  does 
not  follow  that  railroad  works  authorized  by 
statute  cannot  become  nuisances  by  their  Im- 
proper construction,  on  by  their  negligent  and 
Improper  use  after  a  proper  construction.  2 
Wood,  Nnls.  761;  19  Am.  &  Eng.  Enc.  Law 
ast  Ed.)  925;  4  Wait,  Act.  &  Def.  p.  786. 
The  reason  is  that  such  exceptions  do  not  fall 
within  the  legislative  grant  It  is,  therefore, 
correct.  In  such  qualified  cases,  to  hold  rail- 
road companies  to  an  accountability;  for  the 
legislative  power  given  to  tbem  to  construct  a 
work,  which  relieves  them  from  all  liability 
for  the  ordinary  and  necessary  Incidents  flow- 
ing therefrom,  though  causing  annoyance  to 
others,  does  not  invest  them  with  an  unbridled 
license  to  use  their  own  property  as  they 
please,  without  any  consideration  for,  and  to 
the  great  detriment  of,  the  rights  and  prop- 
erty of  others.  Some  of  the  Instances  under 
which  it  Is  generally  held  that  a  nuisance  may 
arise  from  the  improper  conduct  of  a  railroad 
work  authorized  by  statute,  and  which  points 
are  Involved  in  this  case,  are:  (1)  Using  de- 
fective engines  which  scatter  unnecessary 
qnantitles  of  sparks,  cinders,  and  smoke  (Aus- 
tlii  ▼.  Railway  Co.,  supra);  (2)  the  improper 
management  of  proper  locomotives  by  using 

•  greater  amount  of  steam  than  is  reasonably 
neenasary.by  which  an  unusually  large  number 


of  sparks  are  emitted.  In  attempting  to  draw 
too  heavy  a  load  up  grade  (3  Elliott,  R.  R.  I 
12,225);  (3)  the  sounding  of  whistles,  ringing 
of  bells,  and  blowing  oft  of  steam,  at  Improper 
times,  and  in  an  unnecessary  manner  (Austia 
V.  Railway  Co.,  supra);  (4)  the  ruiming  of 
trains  or  cars,  or  using  locomotives,  on  Sun- 
days, by  which  churches  are  rendered  less  val- 
uable for  the  purposes  to  which  they  are  de- 
voted, and' divhie  worship  therein  on  such  daya 
Is  gr^tly  and  unreasonably  disturbed  from 
noises,  smoke,  and  cinders,  not  to  speak  of 
the  like  discomfort  on  these  days  to  individ- 
uals residing  at  such  points  (3  Wood,  R.  R. 
pp.  1615,  1616;  4  Walt,  Act  &  Def.  p.  758; 
First  Baptist  Church  v.  Schenectady  &  T.  R. 
Co.,  6  Barb.  79). 

From  what  we  have  heretofore  said,  it  wHl 
be  seen  that  the  defendants  had,,  under  statu- 
tory powers,  the  lawful  right  to  locate  and 
operate  at  Inman  Park,  on  the  right  of  way  of 
the  Georgia  Railroad  &  Banking  Company,  a 
properly  constructed  and  properly  operated 
terminal  yard,  and,  If  they  did  no  more  than 
this,  the  operation  of  the  yard  could  not  be 
prevented  by  an  injunction,  for  they  could  not 
be  enjoined  from  doing  that  which  the  law 
authorized  them  to  do;  but  the  statutory  pow- 
er to  locate  and  operate  the  yard  at  the  point 
in  question  was  impliedly  and  necessarily 
qualified  by  the  limitation  that  it  could  only 
be  lawfully  exercised  by  constructing  and  op- 
erating the  yard  in  a  proper  manner,— that  la, 
with  due  regard  to  the  rights  of  others.  So, 
while  a  properly  constructed  and  properly  op- 
erated yard  at  this  point  could  not  be  a  nui- 
sance, a  railroad  terminal  yard  thus  located 
might  be  a  nuisance  if  so  improperly  con- 
structed as  to  produce,  even  when  carefully 
operated,  noises,  smoke,  cinders,  etc..  In  great- 
er quantities  than  would  be  produced  by  suck 
operation  if  It  were  properly  constructed;  and, 
though  properly  constructed,  its  n^ilgent  and 
Improper  operation  might  produce  noisea, 
smoke,  cinders,  etc.,  largely  In  excess  of  what 
would  result  from  its  proper  operation,  and 
thus  create  specific  nuisances  which  the  plain- 
tiffs would  have  the  right  to  enjoin.  There 
was  some  evidence  tending  to  show  tliat  the 
yard  was  improperly  constructed  in  that  it 
was  built  upon  a  grade,  and  not  upon  a  level, 
and  also  evidence  tending  to  show  that  the 
noises,  smoke,  etc.,  complained  of,  and  which 
resulted  from  the  operation  of  the  yard,  were 
greater  than  necessary  to  a  proper  conduct  of 
the  business.  On  both  these  pohits  there  was 
much  and  strong  evidence  to  the  contrary,  and 
as  to  the  first  there  was  a  very  decided  pre- 
ponderance of  testimony  to  the  effect  that  the 
construction  of  the  yard  was  proper.  Reading 
the  opinion  of  his  honor  below  In  the  light  of 
this  fact  and  carefully  conslderhtg  the  same, 
together  with  the  terms  of  the  order  grantinf 
the  injunction,  we  have  no  hesitation  in  con- 
cluding that  he  did  not  grant  the  injunctioa 
upon  the  theory  of  improper  construction  of 
the  yard.  In  other  worda,  if  the  evidence  had 
been  precisely  as  it  Is,  save  that  It  had  afiSrma- 
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tively  appeared  that  the  yard  had  been  built 
upon  a  dead  level,  no  one  reading  Judge  Go- 
ber's  opinion  In  the  case  could  have  the  slight- 
est doabt  that  his  Judgment  'vrould  have  been 
Just  as  tt  was.  This  being  so.  can  the  grant- 
ing of  the  injunction  be  sustained  upon  the 
Tiew  ttiat  the  noises,  smoke,  etc.,  were  greater 
than  necesBary,  and  that,  as  a  consequence, 
the  entire  oi>eratlon  of  the  yard  was  a  nui- 
sance? We  think  not  The  order  provided: 
"^liat  on  and  after  the  first  day  of  October, 
1901,  the  defendants,  and  each  of  them,  their 
officers,  agents,  and  servants,  be  and  are 
hereby  restrained  and  enjoined  from  doing  any 
«t  the  acts  complained  of  on  the  tracks,  road- 
bed, right  of  way,  or  premises  of  the  Georgia 
Railroad  &  Banking  Company,  opposite  In- 
Rian  Fark  and  the  residences  of  petitioners, 
in  Bwitchitag  and  using  the  same  for  terminal 
purposes,  and  from  doing  the  acts  complained 
«f,  at  said  places,  as  set  forth  in  their  original 
and  amended  petition."  In  the  light  of  what 
has  been  laid  down  above,  this  order  was  too 
broad,  in  that  its  necessary  effect  was  to  en- 
join the  prosecution  of  a  lawful  business,  even 
ttiongh  properly  and  legitimately  carried  on. 
If,  in  the  carrying  on  of  this  business,  there 
■were  features  rendering  it,  to  a  greater  or 
less  extent,  a  nuisance,  the  evidence  should 
have  been  sufficiently  clear  to  enable  the  Judge 
to  ascertain  with  some  degree  of  deflniteness 
in  what  respect  there  were  excesses  in  the 
matter  of  making  noises,  emitting  smoke,  etc., 
so  that  h6  could,  in  the  order  of  injunction, 
point  out  and  prevent  whatever  acts  over  and 
beyond  those  necessary  did  constitute  nuisan- 
ces. The  evidence  In  this  case  falls  very  far 
■iiort  of  coming  up  to  this  requirement  If 
tliere  were  unlawful  features  connected  with 
the  operation  of  the  yard,  the  evidence  fails 
to  separate  them  from  those  that  were  lawful, 
and  to  so  point  them  out  that  the  Judge  could, 
by  injunction,  prevent  their  repetition.  As  to 
the  inconveniences,  annoyances,  and  disturb- 
ances complained  of  as  a  continuing  nuisance 
resolting  from  the  operation  of  the  terminal 
yard  on  Sundays,  and  forming  the  fourth  ex- 
cited instance  hereinbefore  specified,  we 
ttiink  the  plaintiffs'  case  Is  sustained  by  tiie 
facta  and  the  law.  Sunday  is  not  an  ordi- 
nary working  day.  It  is  "a  day  observed  by 
the  Christian  world  as  holy,  and  set  apart  for 
tlie  purposes  of  rest  and  worship."  24  Am. 
ft  Eng.-Bnc.  Law  (1st  Ed.)  528,  529.  TUis  Is, 
in  part,  shown  by  the  interdiction  put  by  the 
statute  upon  the  starting  of  freight  trains  In 
this  state  after  12  o'clock  midnight  on  Satur- 
days, or  the  arrival  of  such  trains  at  their 
destination,  after  8  o'clock  a.  m.  on  Sundays, 
that  had  been  started  at  a  proper  time,  ex- 
cepting freight  trains  of  live  stock,  fmlt  vege- 
tables, and  other  perishable  articles.  Pen. 
Code,  I  420.  It  has  been  held  that  a  railroad 
company  Is  not  bound  to  carry  passengers  or 
freight  on  Sunday,  even  when  a  statute  per- 


mits it  to  do  so,  and  If  It  contracts  to  do  so, 
and  afterwards  fails  to  carry  out  the  con- 
tract, it  is  not  an  Infraction  of  the  company's 
general  duty  as  a  common  carrier.  See  note 
hi  24  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  540, 
and  cases  there  cited.  The  pastors  and  the 
trustees  of  two  churches  located  in  Inman 
Park  testified,  in  common,  that  the  loud  noises 
on  Sundays,  from  the  blowing  off  of  steam, 
ringing  of  the  bells  of  engines,  and  the  mov- 
ing of  the  engines  and  trains  back  and  forth 
over  the  tracks  tieslde  and  near  the  churches, 
cause  intolerable  noises.  Jar,  and  inconven- 
ience to  all  worshiping  In  the  churches;  that 
the  dense  volumes  of  smoke,  soot,  and  cin- 
ders which  are  emitted  from  the  engfines,  and 
pervade  the  church  bulldhigs  during  church 
services  on  Sundays,  cause  the  greatest  dis- 
comfort and  annoyance  to  the  pastors  and  the 
congregations;  and  that  it  is  often  Impossible 
to  hear  what  is  being  said  by  the  pastors  in 
the  churches.  It  Is  to  be  noted,  too,  that  these 
Inconveniences  are  confined  to  the  locality  of 
the  churches  and  terminal  yards,  and  that  the 
general  public  do  not  share  in  them.  These 
facts  are  not  denied  by  the  railroad  compa- 
nies. They  merely  state  that  it  is  "occasion- 
ally" necessary  to  use  the  yard  for  swltchUig 
purposes  on  Sundays,  although  the  evidence 
shows  that  the  yard  is  so  used  on  Sundays 
very  frequently.  In  no  part  of  the  evidence 
for  the  railroad  companies  is  it  stated  that 
such  work  on  Sundays  is  a  necessity,  except 
as  above  mentioned,  "occasionally."  The  evi- 
dence, then,  shows  that  such  work  is  carried 
on,  on  Sundays,  more  as  a  matter  of  conven- 
ience to  the  railroad  companies  than  of  neces- 
sity, and,  therefore,  is  done  unnecessarily. 
The  exception  usually  made  in  favor  of  works 
of  necessity  on  Sundays  does  not  embrace 
work  which  is  merely  convenient  but  not  nec- 
essary. 24  Am.  ft  Eng.  Enc.  Law  (1st  Ed.) 
542.  Consequently,  what  is  done  in  this  re- 
gard unnecessarily  is  a  nuisance.  See,  also, 
Village  of  Pine  City  v.  Munch  (Mtan.)  44  N. 
W.  107,  6  L.  R.  A.  763.  The  remedy  for  this 
objectionable  feature,  so  tar  as  the  defendants 
In  error  are  concerned,  is  to  enjoin  that  and 
nothing  else,  which  is  the  procedure  adopted 
by  this  court  in  the  case  of  Hill  t.  Fertilizer 
Co.,  112  6a.  788,  38  S.  E.  42,  62  L.  R.  A. 
398,  where  only  the  unnecessary  blowing  of 
the  factory  whistle  was  restrained.,  We  there- 
fore conclude,  after  a  careful  consideration  ct 
this  case  in  all  its  bearings,  tliat  the  Judg- 
ment of  the  court  l>elow,  granting  an  hiter- 
locutory  injunction,  shoidd  be  reversed,  ex- 
cept only  as  to  restraining  the  use  of  this 
terminal  yard  for  switching  purposes  on  Sun- 
days, and  direction  is  given  that  the  Judgment 
be  so  modified  as  to  apply  only  to  the  Sab- 
bath  day. 

Judgment  reversed  with  direction.    All  tlie 
Justices  concurring,  except  LEWIS,  J,, 
on  account  of  stckneas. 
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BUMPTBE  et  al.  t.  CARTER. 

(Bnpreme  Court  ot  Georgia.     April   1,   1902.) 

WHJj— CONSTRUCTION— VESTED    REMAINDER- 
CONVEYANCE— INTEREST  ACQUIRED. 

1.  A  testator,  who  died  in  1864,  left  a  will, 
in  which,  so  far  as  material  to  this  case,  he 
disposed  of  bis  estate  as  follows:  "I  ^ye,  be- 
queath, and  devise  to  my  beloved  wife  •  •  • 
all  of  my  property  and  effects  •  •  •  during 
her  natural  life  or  widowhood,  •  •  •  and, 
in  case  of  my  said  beloved  wife  not  intermarry- 
ing, then  in  that  event  my  will  is  that  at  her 
death  that  my  whole  estate  be  then  equally  di- 
Tided  between  my  six  children,  to  wit,  my  five 
daughters  [naming  them]  aud  my  aon  [naming 
bibij.  My  said  effects  thus  going  into  the 
hands  of  my  said  daughters  not  to  be  subject 
to  the  control  of  any  husband,  but  the  same 
to  belong  to  my  said  daughters  and  their  chil- 
dren. And  in  case  either  of  my  said  six  chil- 
dren should  depart  this  life  without  leaving 
issue,  then  their  part  of  my  estate  to  be  equally 
divided  between  my  other  children  to  be  con- 
trolled in  the  same  way  as  first  above  directed." 
Neither  of  the  testator's  children  had  married 
when  be  died,  and  his  widow  never  married 
•gain.  Held:  (1)  That,  the  Intention  of  the 
testator  is  to  be  followed,  unless  clearly  in  con- 
fiict  with  the  law  existing  at  his  death,  and  this 
intention  is  to  be  ascertamed  in  the  light  of  the 
whole  will,  and  the  attendant  circumstances  of 
the  testator;  and  where  there  are  devesting 
clauses,  especially  of  a  remainder,  they  are  to 
operate  so  as  to  vest  the  estate  indefeasibly  at 
the  earliest  possible  period  of  time.  (2)  That 
npon  the  death  of  the  testator  each  of  hia  chil- 
dren took  a  vested  remainder  interest,  anbject 
to  be  devested  in  favor  of  the  testator's,  other 
children,  as  substituted  devisees  and  remain- 
dermen, upon  such  child  dyin^  during  the  ex- 
istence of  the  life  tenancy,  without  leaving  a 
child  who  survived  the  life  tenant;  that,  the 
■on  having  died  before  the  life  tenant,  leaving 
children  who  survived  the  latter,  kis  remainder 
•hare  became  indefeasible  npon  the  death  of 
■uch  life  tenant;  and  that,  tnerefore,  under  a 
deed  executed  during  the  life  tenancy,  by  which 
the  son  conveyed  to  another  all  his  life  interest 
in  described  realty,  which  belonged  to  the  tes- 
tator at  the  time  of  his  death,  the  grantee,  up- 
on the  death  of  the  life  tenant,  became  in- 
defeasibly entitled  to  the  sou's  remainder  share 
therein.  (3)  That  children  of  a  daughter  of  the 
testator,  who,  with  her,  survived  the  life  ten- 
ant, were  entitled  to  share,  in  common  with 
their  motlier,  in  the  remainder  interest,  which, 
npon  the  death  of  the  testator,  vested  in  the 
mother,  subject,  however,  to  open  and  let  in 
such  children;  and  that  heuce  a  deed  executed 
by  a  daughter  of  the  testator,  which  conveyed 
to  another  all  her  Interest  in  described  realty 
which  belonged  to  the  testator  at  his  death, 
did  not  affect  the  interests  therein  of  her  chil- 
dren who  were  in  lite  when  the  life  tenant  died. 

(Syllabns  by  the-  Court) 

Error  from  snpertor  conrt.  Ball  comity;  J. 
B.  Estes,  Judge. 

Action  by  Laura  Sumpter  and  others  against 
8.  S.  Carter.    Judgment  for  plaintiffs,  and  d» 

fendant  brings  error. 

Albert  &  Hughes  and  H.  H.  Dean,  for  plain- 
tiff in  error.  H.  H.  Perry  and  Howard  Thomp- 
son, for  defendants  In  error. 

FISH,  J.  The  win  of  John  M.  Carter,  Sr^ 
who  was  the  grandfather  of  the  plaintiffs  tn 
error,  was  executed  Angrnst  28,  1863,  and 
Is,  so  far  as  material  to  this  case,  as  follows: 
"^  glTe,  bequeath,  and  devise  to  mj  bdored 


wife,  Amelia  Carter,  aO  my  property  and  ef- 
fects, Just  during  her  natural  life  or  wid- 
owhood, •  •  •  and,  in  case  of  my  said 
beloved  wife  not  Intermarrying,  then  In  that 
event  my  will  Is  that  at  her  death  my  whole 
estate  be  then  equally  divided  lietween  my  six 
children,  to  wit,  my  five  daughters,  Ludnda, 
Almeda,  Sarah  Elizabeth,  Teresa,  and  Thena 
Alieva,  and  my  son,  Sanders  Taylor  Carter. 
My  said  effects  thus  going  Into  the  hands  of 
my  said  daughters  not  to  be  subject  to  the 
control  of  any  husband,  bat  the  same  to  be- 
long to  my  said  daughters  and  their  children. 
And  in  case  either  of  my  said  six  children 
should  depart  this  life  without  leaving  issue, 
then  their  part  of  my  estate  to  be  equally  di- 
vided between  my  other  children,  to  be  con- 
trolled In  the  same  way  as  first  above  di- 
rected." The  testator  died  in  the  year  1864. 
His  wife,  the  life  tenant,  died  in  1898,  with- 
out having  Intermarried.  The  son  executed  a 
deed  to  bis  interest  In  certain  described  land 
which  belonged  to  the  testator  at  the  time 
of  his  death  to  the  defendant  in  error,  and 
died  before  the  life  tenant,  leaving  children 
surviving  her.  The  five  daughters,  on  the 
same  day  the  son  executed  his  deed,  also  made 
deeds  conveying  all  of  their  Interests  In  the 
same  property  to  the  defendant  In  error,  and 
each  survived  the  life  tenant,  with  diUdren 
surviving  her,  bom  after  the  testator's  death. 
Flaintills  in  error  twongbt  an  equitable  peti- 
tion against  the  defendant  in  error,  praying 
tor  a  construction  of  the  will  of  their  grand- 
father, John  M.  Carter,  and  for  a  Joint  and 
several  recovery  of  whatever  interests  they 
were  entitled  to  imder  the  will  in  this  land, 
conveyed  by  their  respective  parents  to  the 
defendant  in  error,  and  that  the  land  be  sold, 
and  the  proceeds  be  partitioned  between  the 
different  owners  thereof  according  to  their  re- 
spective hiterests  therein.  'Che  petition,  after 
amendment,  was  dismissed  on  demnrrer,  the 
court  holding  that  none  of  the  plaintifFs  were 
entitled  to  recover  under  the  allegations  of 
the  petition.  To  this  ruling  the  plaintiffs  ex- 
cepted. > 

1.  In  constming  wills,  as  they  rarely  nae 
exactly  the  same  language,  each .  case  is  to 
be  determined  on  its  own  merits  (Cook  t. 
Weaver,  12  Ga.  47;  Olmstead  v.  Dunn,  72  Ga. 
850-857),  and  the  intention  of  the  testator 
is  to  be  diligently  sought  for  and  followed. 
If  cctaslstent  with  law  (Civ.  Code,  S  3324; 
Usry  T.  Hobbs,  68  Ga.  S3;  Bailey  v.  Ross, 
66  Ga.  363,  364;  McH^on  v.  Mnrrell,  68  Oa. 
145;  Hudgens  v.  WUkhis,  77  Oa.  65^.  This 
law  is  that  which  existed  at  the  death  of  the 
testator  (Hertz  v.  Abrahams,  110  Ga.  707,  86 
8.  E.  409,  GO  L.  R.  A.  361),  and  his  inten- 
tion only  yields  to  the  law  when  It  clearly 
and  decidedly  conflicts  therewith  (Williams  v. 
Mclntyre,  8  Ga.  87).  The  Intention  of  the 
testator  must  be  gathered  from  the  whole  'will. 
BSdmondson  v.  Dyson,  2  Oa.  312;  Benton  v. 
Patterson,  8  Ga.  161;  Cook  v.  Weaver,  sapra; 
Robert  v.  West,  15  Ga.  123  (4);  Felton  v. 
Hill.  41  Oa.  064  «:   IteniUe  v.  Phelpa,  4i» 
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Ga.  540;  Olmstead  t.  Dnnn,  supra;  Gaboury 
r.  McGovein,  74  Ga.  140.  All  the  attendant 
circamstancea  of  the  testator  and  bis  family 
are  to  be  considered.  Cook  v.  Weaver,  WQ- 
Uains  T.  Mclntyre,  Tennllle  v.  Phelps,  Olm- 
Btead  T.  Dnnn,  above  cited.  And  all  devesting 
clauses,  especially  as  to  remainders,  are  to  be 
strictly  construed,  so  as  to  vest  the  estate  ab- 
solutely at  the  earliest  possible  period  of  tlm6. 
29  Am.  &  Bug.  Enc.  Law  <lst  Ed.)  467,  468, 
note  2;  Bailey  v.  Ross,  66  Ga.  364. 

2.  The  words  of  the  testator  devising  the 
remainder,  "In  case  of  my  said  beloved  wife 
not  intermarrying,  then  in  that  event  my  wOl 
Is  that  at  her  death  my  whole  estate  l>e  then 
equally  divided  between  my  six  children,  to 
wit,  my  five  daughters,  Luclnda,  Almeda,  Sa- 
rah Elizabeth,  Teresa,  and  Tbena  Alieva,  and 
my  son,  Sanders  Taylor  Carter,"  standing 
alone,  would  imdonbtedly  give  an  absolute  or 
Indefeasible  estate  tn  remainder  to  each  of 
the  said  children,  which  would  vest  in  Interest 
at  the  testator's  death  and  in  possession  at 
the  life  tenant's  death  (Shipp  v.  GIbbs,  88  Ga. 
1S4,  14  S.  E.  196);  and  the  remainder  share 
of  a  child  who  should  die  before  the  life  ten- 
ant would  descend  to  that  child's  heirs  at  law, 
whoever  they  might  be  (Civ.  Code,  5  8101), 
or  vest  In  snch  child's  assigns  by  his  or  her 
deed  thereto,  made  during  the  life  tenancy 
ad.  5  3001).  And  the  superadded  words  of 
the  testator,  "And  in  case  either  of  my  said 
six  children  should  depart  this  life  without 
leaving  issue,  then  their  part  in  my  estate  to 
be  equally  divided  between  my  other  chil- 
dren," do  not  change  the  vested  remainder, 
previously  and  explicitly  given  to  each  child, 
into  a  contingent  remainder  to  only  those 
children  of  the  testator  who  survive  the  life 
tenant,  but  merely  designate  the  contingent 
event  upon  which  snch  remainder  to  each 
child  may  become  vested  prior  to  the  time 
of  its  vesting  in  possession  at  the  period  of 
distribution,  namely,  at  the  death  of  the  life 
tenant,  in  favor  of  the  testator's  other  chil- 
dren and  remaindermen  then  living  as  substi- 
tuted devisees.  When  we  bear  in  mind  that 
the  entire  estate  given  in  remainder  to  the 
testator's  six  children  was  to  be  equally  di- 
vided among  them  at  the  death  of  the  life 
tenant,  and  that  each  child's  vested  remainder 
Interest  by  subsequent  words  was  simply  made 
defeasible,  upon  the  mere  contingency  of  such 
child  dying  without  leaving  issue^  in  favor 
at  the  others  as  survivors,  we  then  have  the 
key  to  the  intention  of  the  testator,  which  is 
clearer  than  in  devises  to  A.,  and  upon  his 
death  to  B.,  C,  and  D.,  and  the  survivors 
of  them.  The  dying  of  a  remainderman  In  the 
case  in  hand  without  leaving  Issue— which  is 
the  sole  contingency  upon  which  such  remain- 
derman's vested  share  otherwise  distributable 
to  blm  or  ber  at  the  death  of  the  life  tenant 
Is  to.  be  devested— cannot  be  referred  to  a 
death  before  the  testator,  whereby  the  whole 
remainder  la  to  vest  In  the  other  children  and 
remaindermen  as  survivors  at  bis  death,  be- 
oauae  he  fixed  a  later  period,  nameij,  at  tlw 


death  of  the  life  tenant,  for  the  distribution 
or  vesting  In  possession  of  his  whole  estate 
among  the  remaindermen  then  entitled  inde- 
feasibly;  and  as  the  time  when  his  "other 
children"  and  remaindermen,  as  survivors, 
were  to  be  ascertained  to  take  the  share  of 
a  child  dying  previously  without  leaving  issue 
living  at  the  life  tenant's  death,  and  because 
the  life  tenant,  who  was  not  Incapacitated 
from  taking  the  estate  given  to  her,  neither 
died  nor  renounced  her  life  interest  before  the 
testator's  death,  which  events  alone  would 
have  accelerated  the  vesting  in  possession  of 
the  remainder  Interest  at  the  testator's  death, 
and  fixed  the  persons  then  entitled  thereto  In- 
defeaslbly.  20  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  805;  20  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
489.  And  It  cannot  be  made  referable  to  the 
dying  of  either  remainderman  after  the  life 
tenant,  t>ecan8e,  instead  of  one  division  tak- 
ing place  at  one  fixed  period,  as  the  testator 
directed,  there  would  then  be  partial  divisions, 
occuning  one  after  another,  as  often  as  a 
remainderman  died  after  the  life  tenant  with- 
out leaving  children;  or  all  the  remaindermen 
might  die  without  leaving  children,  and  in 
that  event,  when  the  last  child  died,  the  whole 
estate  would  have  to  revert  to  the  testator's 
heirs  at  law.  This  construction  would  not 
only  prevent  the  free  alienation  of  the  prop- 
erty, and  violate  the  rule  of  the  law  that  de- 
vesting clauses,  especially  as  to  remainders, 
mnst  be  strictiy  construed,  so  aa  to  absolutely 
vest  the  estate  at  the  earliest  possible  period 
of  time,  and  not  postpone  the  vesting  of  es- 
tates In  possession  indefinitely,  but  would  sim- 
ply make  a  will  for  the  testator.  Hence  the 
Irresistible  condnsioD  Is  that  the  words,  'Vly- 
ing  without- leaving  issue,"  as  applying  to  a 
devestment  of  any  child's  vested  remaVnder 
share  in  favor  of  the  other  children  of  the 
testator  and  remalltdermen,  as  substituted  dev- 
isees, clearly  refer  to  a  dying  within  the  life- 
time of  the  life  tenant,  so  as  to  vest  the  re- 
mainder in  the  whole  estate  indefeasibly  at 
the  death  of  the  life  tenant,  as  the  testator 
directed.  It  is  Just  the  same  as  if  the  testa- 
tor, as  to  his  son's  remahader  interest,  had 
said:  "At  the  death  of  my  wife,  the  life  ten- 
ant, my  son,  is  to  have  an  equal  share  in 
my  whole  estate  absolutely;  but,  should  he 
die  before  the  time  I  thus  fix  for  him  to  have 
his  share  vested  Indefeasibly  in  possession, 
without  leaving  children  in  esse  at  that  time, 
then,  and  then  only,  I  give  his  share  to  my 
other  children  and  remaindermen  who  survive 
the  said  period  of  dlstribuHon."  A  vested  re- 
mainder may  be  absolutely  or  defeasibly  vest- 
ed. And  "a  vested  remainder  subject  to  a 
devesting  contingency  has,  until  the  contin- 
gency happens,  all  the  incidents  of  an  inde- 
feasible interest,  and,  if  the  contingency  never 
happens,  the  estate  becomes  absolute."  2D 
Am.  &  Eng.  Enc.  Law  <lst  Ed.)  854.  TBe 
vested  remainder  share  of  the  testator's  son  ■ 
was  subject  to  be  devested,  upon  the'  sole 
contingency  of  the  son  dying  without  ieav^g 
tame  In  e«e  at  tlw  Ufa  toiant's  death,  in  ta- 


Digitized  by  V^OOQIC 


S26 


42  SOUTHEASTBBN  BBPORTER. 


(Gs. 


ror  ot  his  slsten  and  other  deTlseea  then  Ut- 
tog.  mils  contingency  never  happened.  There- 
fore, In  consonance  with  the  testator's  Inten- 
tion and  the  soundest  reason,  there  being  no 
devise  to  the  children  of  the  son,  the  latter's 
vested  remainder  share  became  absolute  and 
indefeasible  upon  his  dying  before  the  life 
tenant,  leaving  issue  in  esse  at  the  life  ten- 
ant's death  (Besant  v.  Cox,  6  Ch.  Dlv.  604,— 
which  is  directly  In  point),  or  upon  his  sur- 
viving the  life  tenant,  with  or  without  chil- 
dren, which  supports  the  immediate  preceding 
principle  (Id.;  Barker  v.  Cocks,  6  Beav.  82; 
McGraw  v.  Davenport,  6  Port.  319;  Wllllam- 
■on  T.  Chamberlain,  10  N.  J.  Eq.  373,  ap- 
proved in  Baldwin  v.  Taylor,  37  N.  J.  Eq. 
83;  McCormlck  v.  McEUigott,  127  Pa.  230, 
17  Atl.  896,  14  Am.  St.  Rep.  837,  and  the 
cases  cited  in  the  circuit  Judge's  opinion  In 
said  Reporter;  Lee  v.  Mumford,  44  S.  W.  91, 
10  Ey.  Law  Rep.  1585;  Weakley  v.  Hanna, 
61  S.  W.  570.  21  Ky.  Law  Rep.  450;  For- 
sythe  T.  Lansing's  Ex'rs  [Ky.]  59  S.  W.  864). 
And,  even  If  the  will  In  this  case  had  made 
the  vested  remainder  taiterest  of  the  son  de- 
feasible by  an  express  devise  to  his  children 
in  case  of  his  death,  his  death  would  mean 
a  dying  within  the  lifetime  of  the  life  tenant, 
and  hence  his  children  conld  not  take  nnder 
the  express  contingent  devise  to  them  If  he 
survived  the  life  tenant,  because  his  remain- 
der share  would  then  vest  in  him  Indefeaslbly. 
Bartlett  v.  Bartlett,  33  Ga.  Supp.  174  (con- 
struing the  third  Item  with  the  fonrth,  fifth, 
and  sixth  items  of  the  will  In  that  case); 
Bailey  v.  Ross,  66  Ga.  364,  363-365,  and  the 
cases  cited  on  latter  page;  Hervey  t.  Mc- 
Laughlin, 1  Price,  264,  16  Rev.  Reports,  713; 
Oalland  t.  Leonard,  1  Swan.  161,  18  Rev. 
Reports,  44;  Ollvant  t.  Wright,  1  <3h.  Dlv. 
846;  Vldal  v,  Verdler,  1  Speer,  Bq.  402;  Gal- 
way  v.  Brlce  (Sup.)  80  N.  Y.  Supp.  985.  And 
tte  cases  of  Usry  v.  Hobbs,  58  Ga.  32;  Doty 
V.  Wray,  66  Ga.  153;  Lufburrow  v.  Koch,  T6 
G«.  448;  Clark  v.  Henry,  L.  R.  11  Eq.  222, 
227,  228;  Bishop  v.  Mcaelland's  Ex'rs.  44  N. 
J.  Eq.  450,  16  AtL  1, 1  L.  R.  A.  651;  Wolfe  T. 
Van  Nostram,  2  N.  T.  438-442;  Fields  t. 
Whitfield,  101  N.  O.  305,  7  S.  E.  780,  together 
with  3  Jarm.  Wills  (R.  &  T.  Ed.)  611;  and 
Smith.  Ex.  Int  f  658,— also  give  light  In  rap- 
port of  the  i>rln«dples  here  discussed. 

The  children  of  the  testator's  son  take  no 
estate  nnder  the  will,  either  expressly  or  by 
Implication;  and  the  latter  class  of  estates 
are  not  favored.  McCord  v.  Whitehead,  98 
Ga.  385,  25  S.  E.  767.  This  rule  as  to  estates 
by  Implication  applies  with  especial  force  to 
the  case  at  bar,  as  there  Is  no  Intent  what- 
ever on  the  part  of  the  testator  to  give  bis  son 
a  lesser  estate  than  a  remainder  In  fee  In  his 
whole  share,  which  was  only  to  be  devested, 
In  favor  of  the  testator's  other  children  and 
remaindermen,  npon  the  conthigency  herein- 
before explained,  which  never  happened.  The 
existence  of  the  son's  children  at  the  time  of 
the  death  of  the  life  tenant,  he  having  died  be- 
'fore,  almply  fnlflUs  one  of  the  provisions  in 


the  testator's  will,  whereby  the  son's  remain- 
der share,  which  was  defeaslbly  vested,  would 
then  become  indefeasible.  If  he  had  made  no 
deed  to  his  remainder  Interest,  his  children  in 
life  at  the  time  of  the  death  of  the  life  tenant 
would  have  taken  his  then  indefeasible  re- 
mainder share  by  Inheritance  from  him.  But 
his  deed,  on  account  of  his  leaving  children  In 
esse  at  the  death  of  the  life  tenant,  which  then 
made  his  remainder  absolute,  pasised  that  ab- 
solute Interest  to  his  grantee.  This  principle 
Is  upheld  In  Chewnlng  ▼.  Shumate,  106  Oa. 
752,  753,  82  S.  B.  544,  Davis  v.  HolUngswortta. 
113  Ga.  210,  38  S.  E.  827,  84  Am.  St  Rep.  233, 
and  Oliver  v.  Powell,  114  Ga.  592,  40  S.  B. 
826.  It  is  only  when  the  defeasible  remainder 
Interest  of  a  testator's  child,  who  dies  before 
the  life  tenant.  Is  expressly  given  in  that  con- 
tingency to  his  children,  that  his  deed  made 
during  the  life  tenancy  would  not  convey  the 
absolute  fee  at  the  life  tenant's  death  aa 
against  bis  children  surviving  the  latter  pe- 
riod. Galway'  t.  Brlce  (Sup.)  SO  N.  T.  Supp. 
985,  986. 

8.  We  are  thus  brought  to  a  consIderatlcMi 
of  the  remainder  Interests  of  the  five  daugh- 
ters, who  married  after  the  testator's  death, 
and  survived  the  life  tenant,  with  children 
then  living.  After  first  giving  to  these  daugh- 
ters, together  with  his  son,  each  by  name,  a 
vested  remainder  In  his  whole  estate,  to  be 
equally  divided  among  them  at  the  death  of 
the  life  tenant,  the  testator  says:  "My  ef- 
fects thus  going  Into  the  hands  of  my  said 
daughters  not  to  be  subject  to  the  control  ot 
any  husband,  but  the  same  to  bdong  to  my 
said  daughters  and  their  children.  And  In 
case  either  of  my  said  six  children  shoiuld  de- 
part this  life  without  leaving  Issue,  then  their 
part  of  my  estate  to  be  equally  divided  be- 
tween my  other  children,  to  be  controlled  In 
the  same  way  as  first  above  directed."  The 
vital  qnestlon  here  presented  Is,  does  this  de- 
vise in  remainder  create  an  estate  tall  In  the 
daughters,  which  would  give  them  the  fee 
under  our  act  of  December  21,  1821  (Cobb, 
Dig.  169),  or  does  It  create  ■  tenancy  in  com- 
mon between  the  daughters  and  their  children 
bom  up  to  and  living  at  the  time  of  the  vest- 
ing of  the  remainder  in  possession  at  the  death 
of  the  life  tenant?  The  answer  to  this  ques- 
tion depends  upon  whether  the  word  "chil- 
dren" In  the  phrase  "and  their  children"  was 
used  In  the  sense  of  a  word  of  limitation— 
that  Is,  as  an  Indefinite  failure  of  Issoe— or 
not  There  is  no  middle  ground.  We  think 
that  the  testator  clearly  Intended  to  create  the 
estate  last  mentioned,  and  that  such  Intention 
violated  no  rule  of  law  In  force  at  his  death 
or  at  any  other  time.  If  the  devise  had  been 
of  an  Immediate  estate,  to  vest  In  Interest  and 
in  possession  at  the  death  of  the  testator,  aa 
directly,  In  the  first  place,  to  a  daughter  and 
her  children  (the  daughter  having  no.  chil- 
dren when  the  will  took  effect),  there  could 
then  be  no  doubt  that  such  devise  would  cre- 
ate an  estate  tall  in  the  daughter.  One  of  the 
rules  In  Wild's  Oase  and  Its  meaning  ia  thoB 
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Stated  In  S  Jarm.  WUls  (R.  &  T.  Ed.)  174: 
"Where  lands  are  devised  to  a  person  and  his 
children,  and  he  has  no  child  at  the  time  of 
the  devise,  the  parent  takes  an  estate  tall; 
tor  it  Is  said.  The  Intent  of  the  devisor  is 
manifest  and  certain  that  the  children  (or  Is- 
sues) should  taken,  and  as  immediate  devisees 
they  cannot  take,  becanse  they  are  not  in  re- 
ram  natura,  and  by  way  of  remainder  they 
cannot  take,  for  that  was  not  his  (the  de- 
visor's) intent,  for  the  gift  is  immediate; 
therefore  sncb  words  shall  be  taken  as  words 
of  limitation.'  "  The  modification  of  this  rule^ 
as  suggested  by  Jarman  (Id.  177),  so  that  chil- 
dren living  at  the  death  of  the  testator,  when 
the  will  takes  effect  would  not  be  exdnded  as 
purchasers  In  an  immediate  devise  in  interest 
and  possession  at  the  testator's  death  to  A. 
and  his  children,  has  been  approved  In  this 
state,  whereby  such  children  and  their  parent 
would  take  as  tenants  In  common.  Hoyle  v. 
Jones,  35  Ga.  40,  89  Am.  Dec.  273;  Gillespie 
V.  Schuman,  82  Ga.  252;  Ewlng  v.  Schrop- 
shlre,  80  Qfl.  384,  385,  7  S.  E.  554.  As  thus 
modliaed,  and  applying  it  to  such  immediate 
devises  or  grants  in  cases  where  A.  has  no 
child  living  at  the  testator's  death  or  at  the 
execution  and  delivery  of  the  deed,  the  afore- 
said rule,  by  which  A.  then  takes  an  estate 
tail,  has  been  followed  by  many  decisions  of 
this  court  and  adopted  Into  our  Code.  Civ. 
Code,  i  3085;  Ewlng  v.  Schropshire,  80  Qa. 
374,  7  8.  E.  554;  Estill  v.  Beers,  82  Ga.  608, 
9  S.  B.  696;  Bah^  v.  Brookin,  86  Ga.  709, 
712,  12  S.  E.  981,  12  L.  R.  A.  167;  McCord  v. 
Whitehead,  98  Ga.  385,  25  S.  E.  767;  HoUls 
V.  Lawton,  107  Oa.  102,  32  S.  E.  846,  73  Am. 
St  Rep.  114.  If  the  devise  were  to  A.  for 
life,  and  after  A.'s  death  to  B.  and  her  chil- 
dren, without  more  (B.  having  no  children  at 
the  testator's  death),  the  devise  might  though 
we  are  not  called  on  by  the  facts  in  the  case 
at  bar  to  say  it  necessarily  would,  create  an 
estate  tail  in  B.,  on  the  assumption'  that  "chil- 
dren" In  the  phrase  "and  her  children,"  unex- 
plained by  preceding,  associated,  or  super- 
added words,  was  used  in  the  sense  of  "issue" 
generally,  and  therefore  a  word  of  limitation, 
as  held  hi  Butler  v.  Ralston,  60  Ga.  485.  Jar- 
man,  hi  his  work  on  Wills  (R.  &  T.  Ed.)  178, 
thus  speaks  of  a  principle  which  be  thought 
onght  to  apply  to  devises  in  remainder  to  A. 
and  his  children  slmpliclter:  "If  the  literal 
terms  of  the  rule  In  Wild's  Case  can  be  de- 
parted from  In  the  manner.suggested  in  order 
to  give  effect  to  Its  spirit  It  would  seem  to  fol- 
low that  the  parent  would  never  be  held  to 
take  an  estate  tall  If  there  were  a  child,  who, 
according  to  the  established  rules  of  construc- 
tion, could  have  taken  jointly  with  the  par- 
ent Consequently,  if  the  devise  were  future, 
so  that  all  children  coming  hi  esse  before  the 
period  of  vesting  in  possession  would  be  en- 
titled, the  rule  which  makes  the  parent  tenant 
In  tan  would  (if  at  all)  only  come  Into  opera- 
tion In  the  absence  of  any  such  objects.  In 
BroadtantBt  v.  Morris,  2  Bam  &  Adol.  11,  the 
rule  seems  to  have  been  applied  to  a  devise  of 


this  description,  but  this  peculiarity  in  the 
case  does  not  appear  to  have  attracted  atten- 
tion." And  "this  peculiarity  in  the  case"  was 
not  considered  in  our  own  case  of  Butler  v. 
Ralston.  The  principle  thus  referred  to  by^ 
Jarman  is  upheld  In  the  recent  case  of  Mitch-' 
ell  V.  Mitchell,  73  Conn.  303,  47  Atl.  325,  and 
is  intimated  to  be  correct  in  the  later  case  of 
Chllders  v.  Logan,  65  S.  W.  124,  23  Ky.  Law 
Rep.  1239.  But  if  this  principle  is  not  ap- 
plicable in  cases  like  Butler  v.  Ralston  (and 
we  do  not  now  hold  that  it  Is),  such  cases  are 
no  authority  In  the  case  at  bar,  where  the 
will  contains  associated  and  superadded  words 
explaining  the  sense  in  which  the  word  "chil- 
dren" was  used.  In  Gaboury  v.  McGovem, 
74  Ga.  146,  the  case  of  Butler  v.  Ralston  is  ex- 
pressly referred  to,  and  thus  distinguished: 
"It  is  sufficient  to  repiy  that  there  were  no 
superadded  words  to  show  that  the  maker  of 
the  Instrument  intended  that  the  words  used 
should  be  construed  to  be  words  of  purchase, 
and  not  of  limitation."  The  decision  in  Butler 
V.  Ralston  itself  fully  recognizes  the  principle 
that  the  word  "children,"  hi  a  devise  to  A. 
ana  his  children,  can  be  shown  to  be  a  word 
of  purchase  by  explanatory  words  hi  other 
parts  of  the  will. 

It  cannot  be  questioned,  certainly  hi  this 
state,  that  words  of  limitation  In  one  particu- 
lar clause  of  a  will  or  deed,  which,  standing 
alone,  create  an  express  estate  tail,  under  ei- 
ther the  rule  in  Wild's  Case  or  that  in  Shel- 
ley's Case,  may  be  explained  by  other  and 
superadded  words  in  the  Instrument  to  mean 
a  word  of  purchase,  which  will  prevent  an 
estate  tail.  Dudley  v.  Mallery,  4  Ga.  61-63; 
Benton  v.  Patterson,  8  Ga.  151,  152;  Kemp 
T.  Daniel,  Id.  S85,  387;  Dudley  v.  Porter,  16 
Ga.  615-619;  Williams  v.  AUen,  17  Ga.  81. 
82;  Sharman  v.  Jackson,  30  Ga.  224;  Gaboury 
V.  McGovem,  74  Ga.  142-147.  As  Is  said  In 
Benton  v.  Patterson,  which  exemplifies  the  rul- 
ings in  the  other  cases,  "The  whole  will  must 
be  considered  together,  and  It  will  not  do  to 
rest  the  construction  upon  any  particular 
clause."  The  principle  referred  to  In  3  Jarm. 
Wills  (R.  &  T.  Ed.)  239,  that  a  mere  limita- 
tion over  upon  a  definite  failure  of  issue  at 
the  death  of  the  first  taker  will  not  explahi 
the  word  "Issue"  hi  the  antecedent  devise  to 
A.  and  his  issue  If  A.  has  no  issue,  but  will 
Ingraft  a  contingency  upon  the  estate  first 
devised,  clearly  applies  to  such  devises  which 
take  effect  in  possession  at  the  testator's  death. 
In  England  such  devises  give  A.  an  estate 
tail,  with  remainder  over  expectant  upon  the 
happening  of  the  contingency  (Id.);  and.  If 
only  personalty  is  bequeathed,  A.  tAkes  the 
fee,  subject  to  be  devested  In  favor  of  the 
executory  legatees  upon  his  dying  without  a 
child.  Lyon  v.  MltcheU,  1  Madd.  4m.  The 
English  rule  as  to  personalty  in  such  cases 
has  been  followed  in  Georgia  as  to  realty  also, 
and  we  have  an  illustration  of  this  principle 
in  the  case  of  Davis  v.  Holllngsworth,  118 
Ga.  210,  38  S.  E.  827,  84  Am.  St  Rep.  2S? 
Yet  even  in  such  cases  the  vice  chancellor 
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Lyon  y.  Mitchell  (page  481)  said  that  the  ex- 
tent of  the  estate  given  under  the  first  devise 
to  to  be  governed  by  the  words  In  the  limita- 
tion over,  "where  they  bear  upon,  and  unite 
with,  and  tend  to  affect  the  construction  of 
the  prior  words,  and  whluh  in  many  cases 
may  enable  us  to  come  to  a  conclusion  respect- 
ing it."  He  also  said  (pages  472,  473)  that  a 
devise  to  A.  and  his  issue  as  tenants  in  com- 
mon would  be  another  mode  of  showing  a 
legal  Intention  on  the  part  of  the  testator 
not  to  create  an  estate  tall;  but  we  thtaik 
this  would  apply  to  estates  vesting  in  posses- 
sion at  some  period  after  the  testator's  death, 
rather  than  at  his  death.  There  are  doubt- 
less cases  which  hold  that  the  principle  last 
mentioned  alMve  by  Jarman  also  applies 
where  there  Is  a  remainder  to  A.  and  his  is- 
sue, or  heirs  of  his  body,  or  children  (A.  bar- 
ing none),  with  a  naked  limitation  over  at 
bis  death,  whenever  that  might  occur,  with- 
out Issue  or  children;  for,  in  sneh  cases  death 
would  not  be  confined  to  a  d^ing  before  the 
life  tenant;  there  would  be  no  substituted 
devisees  to  taice  the  remainder  Indefeasibly 
at  the  death  of  the  life  tenant  and  therefore 
no  children  of  A.  who  could  tal^e  an  estate 
in  common  with  him  when  the  life  estate  ter- 
minated. That  courts  will  lay  bold  of  any 
legitimate  facts  or  words  to  uphold  the  in- 
tention of  the  testator  not  to  create  an  estate 
tail  is  also  shown  in  the  distinction '  made  be- 
tween an  immediate  devise  in  possession  to 
A.  and  his  children  and  a  remainder  to  A. 
and  his  children,  without  a  gift  over,  and  A., 
in  each  case,  has  a  child  living  when  the  will 
was  made  or  the  testator  died.  In  an  imme- 
diate devise  (that  is,  to  take  effect  In  posses- 
sion at  the  death  of  the  testator)  to  A.  and 
his  children,  and  A.  has  a  child  living,  A.  and 
this  child  would  take  as  Joint  tenants  in  Eng- 
land, under  one  of  the  rules  or  resolutions 
In  Wild's  Case.  6  Coke,  17,  18;  3  Jarm.  Wills 
<R.  &  T.  Ed.)  179;  and  as  tenants  in  com- 
mon In  Georgia.  Gillespie  ▼.  Schuman,  62 
Ga.  252;  Ewing  v.  Schropshlre,  80  Ga.  384, 
385,  7  8.  E.  654.  After-bom  chUdren  would 
be  excluded.  Id.  The  latter  children,  being 
in  rerum  natura,  could  not  acquire  the  l^al 
title  to  an  Immediate  estate  in  possession,  and 
they  could  not  take  a  remainder,  for  such  was 
not  the  devisor's  intent.  On  the  other  hand, 
if  the  devise  is  to  A.  for  life,  and  at  A.'8 
death  to  B.  and  her  children,  and  B.  has  a 
child  livhig  when  the  will  was  made  or  the 
testator  died,  not  only  that  child,  but  all  other 
children  bom  up  to  and  living  at  the  death 
of  the  life  tenant  would  take  the  remainder 
Jointly  or  in  common  with  their  parent.  Oates 
V.  Jackson,  2  Strange,  1172;  Annable  v.  Patch, 
8  Pick.  363.  This  last  ruling  is  made  inde- 
pendent of  any  rale  in  Wild's  Case.  It  is 
based  upon  the  tact  that,  as  there  was  a  child 
In  life  when  the  will  was  made  or  the  testa- 
tor died,  he  Intended  all  children  of  B.  to 
take  as  purchasers  when  the  remainder  vested 
fa)  possession,  and  that  this  intent  is  upheld 
by  the  well-known  mlea  of  law  that  a  re- 


mainder to  unbom  children  is  legal,  and  that 
all  children  bom  up  to  and  living  at  the  time 
fixed  for  the  voting  of  tbe  remainder  in  90a- 
session  are  entitled  to  take  as  purchasers. 
Even  in  England,  where  the  intention  of  the 
testator  is  presumed  in  favor  of  the  creation 
of  an  estate  tall,  the  courts  in  cases  of  a  re- 
mainder to  A.  and  his  issue  or  children  (A. 
having  no  child  when  tbe  will  was  made  or 
the  testator  died)  give  effect  to  other  words 
in  the  will  to  restrict  tbe  word  "issue"  or 
"children"  to  a  word  of  purchase.  In  Hock- 
ley v.  Mawbey,  S  Brown,  Ch.  82,  the  devise 
was  to  the  testator's  wife  during  her  life;  at 
her  death  to  the  testator's  son  and  to  his  issue 
lawfully  begotten  or  to  be  begotten,  to  be  di- 
vided among  them  as  he  (the  son)  thought 
fit;  and,  if  the  son  died  without  issue,  then 
to  the  children  of  the  testator's  sisters.  The 
lord  chancellor  said:  "He  [the  testator]  did 
not  mean  tbe  estate  to  go  as  an  estate  tall, 
but  that  the  children  should  take  distribo- 
tlvely,  in  which  case  they  must  take  as  pur- 
chasers; and  the  consequence  is  that  Bichard 
[the  son]  took  only  an  estate  for  life.  •  •  * 
In  order  to  take,  they  [the  children]  most  be 
alive  at  tbe  death  of  Richard  [the  son]. 
*  *  *  It  is  suSlcient  that  the  division  must 
take  place  at  the  death  of  Richard  [the  son], 
which  is  within  the  rules,"— that  is,  as  against 
a  perpetuity.  If  It  had  been  possible  under' 
the  terms  of  tbe  will  in  Hockley  v.  Mawbey 
to  restrict  children  of  the  son  to  those  living 
at  the  life  tenant's  death,  when  the  son  and 
his  children,  if  any,  would  then  take  the  re- 
mainder indefeasibly,  conid  a  reasonable  doubt 
exist  that  the  court  would  have  held  that  tbe 
remainder  absolutely  vested  in  possession  In 
the  son  and  bis  children  then  living?  We 
think  not  because  such  devise  including  tbe 
children  would  not  only  be  within  the  rule 
showing  no  perpetuity,  but  the  children  would 
be  in  existence  to  share  in  the  division  of  the 
remainder'  indefeasibly  at  the  life  tenant's 
death.  And  such  a  construction  would  be 
more  readily  adhered  to  in  this  state,  where, 
as  held  in  Dudley  v.  Mallery,  4  Ga.  62;  Ben- 
ton V.  Patterson,  8  Ga.  151;  Robert  v.  West  15 
Ga.  146, 146;  and  Dudley  v.  Porter,  16  Ga.  616, 
—the  intention  of  testators  is  not  to  be  pre- 
sumed in  favor  of  the  creation  of  estates  tail. 
In  the  case  at  bar  tbe  words  of  the  testa- 
tor, associated  with  the  devise  in  remainder 
to  his  daughters,  to  belong  to  them  and  tbeir 
children,  and  the  superadded  words  imme- 
diately subjoined  thereto,  .  show  beyond  all 
doubt  that  the  word  "children"  was  used  by 
him  as  a  word  of  purchase,  which  utterly  pre- 
cludes an  estate  tall  in  the  daughters.  Tlie 
testator  first  provides  that  at  the  death  of  his 
wife,  the  life  tenant  his  whole  estate  to  to 
be  equally  divided  among  his  six  children, 
one  son  and  five  daughters,  whom  he  specific- 
ally names.  Then  he  adds:  "My  said  effects 
thus  going  into  tbe  bands  of  my  said  daugh- 
ters [that  is,  at  the  death  of  the  life  tenant] 
not  to  be  subject  to  the  control  of  any  hus- 
band, but  the  same  to  belong  to  my  said 


Digitized  by  V^OOQIC 


Oe.) 


SUMPTBR  T.  OABTBR. 


^ngtatera  and  tbelr  children."  The  testator 
here  evidently  meant  that  the  property  should 
belong  to  his  daaghters  and  their  children  liv- 
ing at  the  life  tenant's  death,  for  the  dis- 
tributive word  "belong,"  which  Is  a  word  of 
ownership,  applies  to  the  children  as  well  as 
to  their  mothers,  and  the  death  of  the  life  ten- 
ant Is  the  time  fixed  by  his  preceding  words 
tor  this  distribution  of  his  whole  estate  to  be 
made  indefeaslbly.  "The  primary  definition 
of  the  word  'belong*  is  to  be  the  property 
of.' "  S  Am.  &  Eng.  Enc.  Law  (2d  Bd.)  915. 
"To  be  the  property  of  the  children,  they 
must  take  as  purchasers,  and  the  mode  of 
their  taking  In  this  state  wonld  be  In  common 
with  their  mothers.  The  devise,  then,  down 
to  this  point,  Is  certainly  as  strong  as  one 
made  In  remainder  to  A.  and  her  children  as 
tenants  in  common;  and  "the  provision  that 
they  should  take  as  tenants  In  common  shows 
very  distinctly  that  the  testator  was  contem- 
plating something  very  dlfCerent  from  an  es- 
tate taU."  Strong  v.  6off,  11  East.  671. 
Moreover,  the  legal  estate  .in  remainder  is  not 
devised  directly  to  his  daughters  and  their 
children.  On  the  contrary.  It  goes  Into  the 
hands  of  the  daughters  at  the  death  of  the 
life  tenant,  to  belong  to  them  and  their  chil- 
dren. These  words  create  a  trust,  and  make 
the  daughters  trustees  for  their  children,  if 
any.  Civ.  Code,  §  4138;  27  Am.  &  Eng.  Enc. 
Law  (1st  Ed.)  8,  and  note  3;  Gordon  v.  Green, 
10  Ga.  485  (6),  441.  The  will  made  provision 
for  the  daughters  to  hold  the  legal  estate  of 
tbelr  own  portions,  as  well  as  the  portions  to 
belong  to  their  children,  free  from  the  con- 
trol of  their  husbands.  They  were  capable  of 
acting  as  trustees  for  their  children.  27  Am. 
A  Eng.  Enc.  Law  (Ist  Ed.)  16, 20.  And  even  If 
they  were  incompetent,  for  any  reason,  to  act 
as  such  trustees,  a  court  of  eqult?  would  ap- 
point trustees  to  execute  the  trusts.  Id. ;  Civ. 
Code,  §  3179.  A  trust  for  unborn  children  to 
take  In  remainder  Is  legal,  Just  as  a  remain- 
der for  unborn  children  without  a  trust  is  le- 
gal. And  the  trust  would  continue  executory 
after  the  termination  of  the  life  estate  only 
imtll  the  children  became  of  legal  age,  when 
the  law  Itself  would  execute  the  trust,  and 
divide  the  property  without  any  act  on  the 
part  of  the  trostee.  The  fact  that  the  hus- 
bands of  the  testator's  daughters  In  Toole  v. 
Perry,  80  Ga.  681,  7  S.  E.  118,  were  made 
trustees  of  the  remainders  devised  to  the 
daughters  and  tbelr  children  was  one  of  the 
reasons  commented  on  in  Baird  v.  Brookin, 
86  Ga.  716,  12  S.  Ew  981,  12  L.  R.  A.  157,  for 
holding  that  "children,"  In  Toole  v.  Perry, 
was  used  as  a  word  of  purchase.  Such  reason 
certahily  applies  with  much  greater  force  In 
tiie  case  at  bar,  where  the  property  is  express- 
ly directed  to  go  into  the  hands  of  the  daugh- 
ters themselves  at  the  death  of  the  life  tenant, 
to  belong  to  them  and  their  children,  which, 
as  best  comporting  with  reason  and  the  Inten- 
tion of  the  testator,  means  a  trust  tor  the 
daughters'  Immediate  descendants  In  esse  at 
the  death  of  the  life  tenant,  when  the  testa- 


tor's whole  estate  was  to'  be  divided  inde- 
feaslbly, and  not  a  trust  for  the  daughters  to 
hold  for  thehr  issue  in  Infinitum.  The  woids, 
then,  of  the  testator  thus  far  alone  strongly 
Indicate,  if  they  do  not  conclusively  show, 
that  when  he  made  his  will  "he  had  In  mind 
a  class  of  persons  [to  wit,  children  of  bis 
daughters]  who  might  thereafter  be  bom" 
(Hollls  V.  Lawton,  107  Ga.  106,  82  S.  E.  846, 
73  Am.  St.  Rep.  114),  and  within  the  period, 
too,  fixed  by  him  for  the  distribution  of  his 
entire  property  In  remainder  indefeaslbly. 
But,  to  put  his  meaning  beyond  the  pale  of 
doubt  the  testator  shows  by  his  superadded 
words  how  and  to  whom  any  such  remainder 
share  shall  go  at  the  life  tenant's  death,  by 
substitution,  if  either  of  his  daughters  should 
die  before  the  life  tenant  without  a  child  sur- 
viving the  life  tenant's  death.  Immediately 
subjoined  to  the  devise  in  remainder  to  go  in- 
to the  hands  of  his  daughters  at  the  death  of 
the  life  tenant,  to  belong  to  them  and  their 
children,  be  says:  "And  in  case  either  of  my 
said  six  children  should  depart  this  life  [that 
Is,  before  the  life  tenant]  without  leaving  is- 
sue [that  Is,  In  esse  at  the  death  of  the  life 
tenant],  then  their  part  of  my  estate  to  be 
equally  divided  between  my  other  children;" 
that  is,  the  testator's  other  children  living  at 
the  death  of  the  life  tenant,  which  is  the  pe- 
riod fixed  by  the  testator  for  the  distribution 
of  his  whole  estate  indefeaslbly,  as  shown  by 
the  construction  hereinbefore  placed  upon  this 
clause  of  the  testator's  will  in  deciding  the  na- 
ture of  his  son's  remainder  Interest  And  then 
the  testator  makes  the  final  and  important 
provision  that  any  remainder  share  thus  taken 
by  his  other  children,  as  substituted  devisees, 
at  the  life  tenant's  death  is  "to  be  controlled 
In  the  same  way  as  first  above  directed";  that 
is,  just  as  the  remainder  shares  to  the  son 
and  to  the  five  daughters  were  previously  giv- 
en down  to  the  devesting  clause,  to  wit.  If  his 
son  survived  the  life  tenant,  with  or  without 
children,  he  should  then  take  an  equal  part  of 
any  devested  remainder  share  by  substitution, 
and  also  his  own  specific  remainder  share  ab- 
solutely; if  any  daughter  survived  the  life 
tenant  without  children,  she  should  then  take 
an  equal  part  of  any  devested  remainder  share 
by  substitution,  and  also  her  own  specific  re- 
mainder share  absolutely,  although  children 
might  afterwards  be  bom  to  her;  and  if  any 
daughter  survived  the  life  tenant,  with  chil- 
dren, she  should  then  receive  into  her  hands 
an  equal  part  of  any  devested  remainder  share 
by  substitution,  and  also  the  specific  remain- 
der share  first  devised  to  go  into  her  hands  at 
the  life  tenant's  death,  to  belong  to  her  and 
her  children  (that  is,  her  children  then  living) 
absolutely.  No  person  who  was  Intended  by 
the  testator  to  take  could  by  law  take  any 
part  of  his  property  after  Its  division,  or  the 
life  tenant's  death,  for  that  division  was  to 
be  of  the  testator's  whole  estate  indefeaslbly. 
The  devises,  then,  in  remainder  to  each 
daughter,  to  belong  to  her  and  her  children, 
are  to  a  collection  of  persons,  uncertain  in 
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number,  to  be  ascertained  at  the  death  of  the 
life  tenant;  and,  whether  such  persons  be  called 
a  class  per  se  or  not,  the  legal  conclusion  which 
we  have  reached  would  necessarily  follow.  "A 
number  of  persons  are  popularly  said  to  form  a 
class  when  they  can  be  designated  by  some 
general  name  as  'children,'  'grandchildren,' 
■nephews,'  but  In  legal  language  the  question 
whether  a  gift  is  one  to  a  class  depends,  not 
upon  these  considerations,  but  upon  the  mode 
of  gift  itself,  namely,  that  it  is  a  gift  of  an 
aggregate  sum  to  a  body  of  persons  uncertain 
In  number  at  the  time  of,  the  gift,  to  be  as- 
certained at  a  future  time,  and  who  are  all  to 
take  in  equal  or  In  some  other  definite  pro- 
portions, the  share  of  each  being  dependent 
for  its  amount  upon  the  ultimate  number  of 
persons."  1  Jarm.  Wills  (R.  &  T.  Ed.)  534. 
And  while  a  remainder  to  A.  and  her  children 
aimpllciter  (A.  having  none  when  the  testator 
died)  may  not  be  a  devise  to  a  class,  yet  a  de- 
vise  in  remainder  to  A.  and  her  children  Hy- 
ing at  the  life  tenant's  death,  or  of  an  es- 
tate at  an  earlier  period  of  distribution  aftei 
the  testator's  death,  may.  In  legal  effect,  b« 
called  one  to  a  class  (Mitchell  v.  Mitchell,  73 
Conn.  303,  47  Atl.  326);  and  all  living  at  the 
period  of  distribution  will  take  equally,  tmless 
otherwise  directed  by  the  testator  (Id.).  One 
of  the  principal  objections  sometimes  urged 
to  construing  "children,"  In  such  cases,  as  a 
word  of  purchase,  namely,  that  the  issue  of 
the  children  would  not  take  upon  the  tatter's 
death  before  the  period  of  distribution,  finds 
no  place  or  lodgment  in  the  case  before  us, 
for  two  reasons:  First,  any  devested  remain- 
der share  goes  to  the  testator's  own  children 
and  his  daughters  and  their  children,  if  any, 
by  substitution,  at  the  life  tenant's  death,  nei- 
ther great-grandchildren  nor  other  remote 
kindred  being  the  objects  of  his  bounty;  sec- 
ondly, in  a  case  of  substitution,  like  this  one, 
the  nonexistence  of  a  daughter  and  her  chil- 
dren at  the  death  of  the  life  tenant,  though 
she  might  have  had  children  before  that  time, 
would  not  pass  that  particular  share  to  the. 
heirs  of  such  daughter  ae  children,  because 
the  testator  himself  designates  the  persons 
who  shall  take  at  the  life  tenant's  death  as 
substituted  devisees. 

It  is  impossible  to  hold  that  the  testator's 
daughters  take  an  estate  tail,  which  would 
result  in  giving  to  them  the  absolute  fee,  un- 
der our  act  of  December  21,  1821,  because 
such  ruling  could  only  be  made  by  constru- 
ing the  devise  as  a  simple  and  naked  one  to 
A.  and  her  children  or  issue  generally.  And 
we  cannot  hold  that  the  daughters  take  an  es- 
tate tail,  whereby,  under  the  act  of  1821,  the 
fee  given  would  be  made  determinable  upon  a 
mere  limitation  over  on  a  definite  failure  of 
Issue  If  a  daughter  died  at  any  dme  without 
a  child,  because  that  construction  would  In- 
dude  a  postponement  of  the  vesting  of  the  re- 
mainder in  possession  absolutely  beyond  the 
life  tenant's  death;  and  because  there  is  no 
limitation  aver  in  this  case,  bat  a  mere  sub- 
stitution, to  take  effect  at  the  death  of  the 


life  tenant,  tc  at  aH  Therefore  tlie  logical 
and  legal  conclusion  is  that  the  remabider 
shares  to  the  daughters  go  Into  their  hands 
at  the  death  of  the  life  tenant,  to  belong  to 
them  and  their  children  then  living  as  tenants 
In  common;  and  that  such  remainder  shares, 
which  vested  in  Interest  in  the  daughters  at 
the  testator's  death,  consequently  open  to  take 
in  their  said  children  at  the  period  of  distribu- 
tion. We  think  this  ruling  harmonizes  the 
whole  will,  and  also  upholds  the  rule  of  law 
favoring  the  vesting  of  remainders  Indefeasibly 
at  the  earliest  possible  period  of  time,  which 
the  intention  of  the  testator  in  this  case  mani- 
festly follows.  We  may  add  that  "this  ba- 
longs  to  a  class  of  cases  where  one  case  sel- 
dom rules  another,  for  the  reason  that  each 
will  must  be  interpreted  by  itself,  and  does 
not  depend  to  any  great  extent  on  prior  inter- 
pretations of  other  wills."  The  principles  in 
the  case  of  Gaboury  v.  McGovem,  74  Ga.  133, 
explaining  the  word  "issue"  in  a  prior  danae 
to  the  testator's  unmarried  daughter  and  her 
issue  during  her  life  by*  the  superadded  words 
to  mean  "children"  and  a  word  of.  purchase, 
and  in  Toole  t.  Perry,  80  Qa.  681,  7  S.  B. 
118,  showing  that  a  devise  In  remainder  to 
the  testator's  daughter  and  her  children  in- 
cluded children  bom  after  the  testator's  death, 
and  also  by  a  second  marriage,  and  living  st 
the  period  of  distribution,  on  the  strength  of 
subsequent  words  presumtaig  that  the  testator 
meant  Children  by  her  present  or  any  future 
husband,  apply  as  authority  in  the  case  under 
consideration.  These  cases  are  recognized  as 
correct  in  Hollls  v.  Lawton,  107  Ga.  106,  32 
a  E.  846,  73  Am.  St.  Rep.  114,  and  are  there- 
in distinguished  from  the  facts  In  that  case, 
which  was  the  grant  of  an  immediate  estate 
in  possession  to  A.  and  her  children,  without 
any  explanatory  words,  and  it  was  there  cor- 
rectly held  that  no  child  bom  after  the  estate 
Tested  in  possession  was  entitled.  In  Blank- 
enbaker  v.  Woodruff,  97  Ky.  276,  30  S.  W. 
614,  the  testator  gave  a  life  estate  to  his  wife, 
with  a  remainder  to  three  daughters  by  name 
(one  of  them  being  unmarried),  to  be  equally 
divided  among  the  daughters  upon  the  wid- 
ow's decease,  "for  theh:  benefit  and  the  ben- 
efit of  the  heirs  of  their  natural  bodies,  up 
to  the  age  of  thirty  yean  on  the  part  of  each 
of  said  heirs  of  their  natural  bodies."  It  was 
held  that  the  latter  words  explained  the  pre- 
ceding words  "heirs  of  their  natural  bodies" 
to  mean  children  in  esse  at  the  life  tenant's 
death,  and  that,  therefore,  each  daughter  took 
a  fee-simple  estate  in  remainder  Jointly  with 
her  children,  if  she  had  any,  upon  the  death 
of  the  life  tenant 

Among  the  cases  holding  that  a  devise  to  A. 
for  life,  with  remainder  to  B.  and  bis  children 
(B.  having  no  child  at  the  time  of  the  devise), 
and,  if  B.  dies  without  children  or  issue,  then 
to  C.,  gives  B.  an  estate  tall,  are  Broadhurst 
T.  Morris,  2  Bam.  ft  AdoL  11;  Wood  v.  Baron, 
1  East,  259;  Moore  v.  Gary,  149  Ind.  61,  48 
N.  E.  630;  and  Parkman  v.  Bowdoin,  1  Snmn. 
859,  Fed.  Caa.  No.  10,763.    They  are,  however. 
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aQ  clearly  dlstins^ulshable  in  their  facts  from 
the  case  at  bar,  which,  among  other  things,  Is 
not,  hke  them,  a  case  of  a  limitation  over,  but 
uf  a  substitution,  pure  and  simple,  to  take  ef- 
fect, if  at  all,  at  the  life  tenant's  death.  In 
Broadhurst  t.  Morris  the  remainder  was  to  B. 
and  his  lawfully  begotten  children  forever, 
and  in  default  of  such  issue  at  his  decease  to 
C.  The  contention  was  that  the  limitation 
over  should  be  construed  as  if  a  comma  had 
been  placed  after  "issue,"  and  therefore  as 
upon  an  indefinite  failure  of  issue.  The  clause 
is  80  construed  by  Judge  Story  in  Parkman  t. 
Bowdoln,  1  Sumn.  369,  Fed.  Gas.  No.  10,763. 
And  this  court  construed  the  clause  to  mean 
an  Indefinite  failure  of  issne  In  Wiley  ▼. 
Smith,  3  Oa.  665.  The  English  court,  with- 
out apparently  considering  the  principle  as  to 
what  persons  would  be  entitled  at  the  time 
for  the  remainder  to  vest  in  possession,  and 
there  being  nothing  to  show  that  the  dying  of 
B.,  the  remainderman,  was  referable  to  a  dy- 
ing within  the  lifetime  of  the  life  tenant,  sim- 
ply delivered  a  four-line  opinion  that  B.  took 
an  estate  tall.  In  Wood  v.  Baron  the  re- 
mainder was  to  B.,  to  hold  as  a  place  of  In- 
heritance,  to  her  and  her  children  or  her  Is- 
sue, and,  if  she  died  leaving  no  child  or  chil- 
dren, or  If  the  latter  should  die  without  Is- 
sue, then  to  0.  Lord  Kenyon  thought  the 
words  in  the  limitation  over  meant  upon  an 
Indefinite  failure  of  Issue,  and  distinguished 
it  from  several  cases  he  dted  in  which  the 
words  are  different  and  upon  a  definite  failure 
of  Issue,  but  said  the  court  would  consider  It 
Afterwards  the  court  certified,  in  less  than 
four  Unes,  that  B.  took  an  estate  tall,  mani- 
festly because,  as  Lord  Kenyon  had  intimat- 
ed, the  words  in  the  limitation  over  imported 
an  indefinite  failure  of  issue  under  the  com- 
mon-law rule  of  construction,  and  this  was  no 
doubt  the  reason,  taiasmuch  as  B.  had  a  child 
in  life  when  the  will  was  made  and  when  the 
testator  died.  In  Moore  v.  Oary  the  remain- 
der was  to  B.*and  his  Issue,  being  his  own 
children  lawfully  begotten,  forever,  and,  ni>- 
on  bis  dying  without  Issue— that  is,  without 
heirs,  being  his  own  children  lawfully  begot- 
ten, living  at  his  death— to  C.  The  court  held 
that  both  the  antecedent  and  superadded 
clause  meant  an  Indefinite  failure  of  issue, 
and  therefore  that  B.  took  an  estate  tail.  In 
Paikman  v.  Bowdoln  the  remainder  was  to 
B.  and  to  bis  lavrful  begotten  children  in  fee 
simple  forever,  but,  in  case  he  should  die 
without  children  lawfully  begotten,  to  0.  The 
opinion  was  rendered  by  Justice  Story,  and  is 
by  far  the  best  of  Its  kind  of  which  we  have 
knowledge.  Like  the  other  cases  here  dis- 
tlngolsbed,  there  was  nothing  In  that  case  con- 
fining the  death  of  B.  within  the  lifetime  of 
tbe  life  tenant  Justice  Story  spoke  of  a  re- 
nialnder  being  an  Immediate  estate,  but  be 
oreflooked  the  wide  distinction  and  conse- 
quent nsolts  between  a  remainder  vested  in 
Intereet  and  a  remainder  vested  in  possession. 
And  be  finally  held  that  the  limitation  over 
meant  an  Indefinite  failure  of  Issue,  which 


made  the  word  "children"  in  the  preceding 
clause,  "and  his  children,"  retain  its  original 
sense  as  a  word  of  limitation,  and  gave  B.  an 
estate  talL  This  construction,  which  was  bas- 
ed on  the  common-law  rule  existing  prior  to 
the  English  wills  act  that  went  into  effect  on 
January  1,  1838,  is  contrary  to  what  would 
be  decided  In  this  state  since  our  act  of  1851, 
which  changed  the  meaning  of  all  such  phrases 
into  a  definite  failure  of  issue,  and  therefore 
Parkman  v.  Bowdoln,  as  well  as  the  preced- 
ing cases  distinguished,  would  be  no  authority 
in  this  state  as  to  a  will  made  since  said  act, 
even  on  an  Identically  phrased  or  worded  will. 
There  are  other  cases  where  estates  were  giv- 
en to  B.  and  his  children  to  vest  in  B.  at  21 
years  of  age,  and,  if  he  died  before  21,  to  C, 
in  which  it  was  held  that  B.  took  an  estate 
tail,— as  In  Davie  v.  Stevens,  1  Doug.  321. 
Besides  being  wholly  unlike  the  case  at  bar,  a 
reading  of  that  case  will  show  that  B.  was 
never  even  married  when  the  estate  vested  in 
him  in  possession  at  the  age  of  twenty-one. 
From  what  we  have  said  about  these  cases  It 
Is  seen  of  what  little  value  precedents  are  in 
construing  a  will,  unless  the  facts  are  precise- 
ly or  substantially  alike,  and  the  cases  decided 
do  not  omit  the  consideration  of  well-estab- 
lished and  apposite  rules  of  construction. 

It  follows  that  In  tbe  case  now  In  hand  a 
deed  executed  by  a  daughter  of  the  testatw, 
which  conveyed  to  another  all  her  Interest  In 
described  realty  which  belonged  to  the  testa- 
tor at  his  death,  did  not  affect  the  interest 
therein  of  her  children  who  were  in  life  when 
the  life  tenant  died.  From  tbe  foregoing  it 
follows  that  the  trial  Judge  correctly  held  that 
the  petition  set  forth  no  cause  of  action  in 
behalf  of  the  plaintiffs  who  are  the  children 
of  the  testator's  son,  but  that  he  erred  In  rul- 
ing that  the  other  plaintiffs,  who  are  the 
children  of  the  daughters  of  the  testator,  were 
not  entitled  to  recover,  under  the  allegations 
of  the  petition. 

Judgment  reversed.  All  the  Justices  concur- 
ring, except  LITTLE  and  LEWIS,  JJ„  absent 


(m  N.  C.  6) 
ALLEOHANT  CO.  v.  EAST  COAST  LUM- 
BER CO.  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  9, 
1902.) 

mnmCnON— RBAL   actions— RUSTRAINmO 
CTJTTINO  OF  TIMBER. 

1.  Where,  in  an  action  to  try  title  to  timber 
land,  there  was  a  bona  fide  contention,  based 
on  evidence,  as  to  the  location  of  the  head  of 
a  river  on  which  rested  plaintiff's  grant,  and 
plaintiff  showed  a  prima  facie  case,  snch  issue 
should  t)e  Bubmitted  to  a  jury,  and  could  not  be 
determined  on  a  motion  to  continue  an  order 
restrainliig  the  cutting  of  timber. 

2.  An  order  restraulng  trespass  on  timber 
was  properly  continued  until  trial,  under  Acts 
1901,  c.  666,  {  1.  providing  that  when,  in  such 
actions,  there  is  a  bona  fide  contention  on  both 
sides,  based  on  evidence  constituting  a  prima 
facie  title,  no  order  shall  b«  made,  pending  the 
action,  permitting  the  cutting  of  timber,  except 
by  consent  until  the  titie  is  determined. 


Digitized  by 


v^oogle 


332 


42  SOUTHBASTBRN  RBPOBTBH. 


(N.a 


Appeal  tiom  rapertor  court,  Beaufort  coun- 
ty;  Brown,  Jndge. 

Action  by  the  Alleghany  Company  against 
the  Bast  Coast  Lumber  Company  and  others. 
From  an  order  continuing  a  preliminary  In- 
junction restraining  the  cutting  of  timber  on 
certain  land,  defendants  appeal.    No  error. 

a  F.  Aydlett  and  F.  H.  Busbee,  for  appel- 
lants. Rodman  8c  Rodman  and  Small  &  Mo 
Lean,  for  appellee. 

CLARK,  J.  It  Is  admitted  that  the  defend- 
ants are  cutting  timber  around  the  southern 
side  of  Endless  Bay;  and.  If  the  head  of  the 
northeast  prong  of  Long  Shoal  river  Is  located 
as  contended  by  plaintiff,  then  (for  the  pur- 
poses of  this  motion  only)  It  Is  further  admit- 
ted that  said  cutting  is  being  done  upon  the 
lands  described  In  the  complaint,  and  covered 
by  the  John  Hall  grant  There  Is  a  bona  flde 
and  serious  contention  as  to  the  true  location 
of  the  head  of  the  northeast  prong  of  Long 
Shoal  river,  upon  the  determination  of  'which 
rests  the  location  of  the  John  Hall  grant,  un- 
der which  plaintiff  claims,  and  defendants  do 
not,  and  which  grant,  if  located  by  plalntUTs 
contention,  covers  the  locus  In  quo.  This  con- 
tention, which  is  supported  by  affidavits  of 
each  party  In  favor  of  Its  own  view,  cannot  be 
decided  upon  this  motion,  but  must  be  sub- 
mitted to  a  Jury.  His  honor,  having  correctly 
found  as  a  fact  that  "there  is  a  bona  flde  con- 
tention on  both  Bides,  based  upon  evidence^" 
and  that  the  plaintiff  has  made  out  a  prima 
facie  case,  could  not,  under  chapter  666,  Acts 
1901,  do  otherwise  than  continue  the  restrain- 
ing order  to  the  hearing. 

No  error. 

(131  N.  C.  3) 

GOODYEAR  v.  COOK. 

(Supreme  Court  of  North  Carolina.     Sept.  9, 
1902.) 

TROBTBB— UABIUTT— NOnCa 
1.  A  trustee  in  a  deed  of  trust,  having  sold 
the  property,  and  applied  the  proceeds  to  the 
payment  of  the  note  of  R.,  as  reauired  by  the 
recorded  deed,  will  not  be  charged  with  notice 
that  tiie  deed  was  improperly  registered,  and  so 
be  liable  to  B.,  because  as  attorney  he  had  12 
years  before  drawn  a  deed  of  trust,  talten 
away  before  it  was  signed,  which  required  pay- 
ment of  the  note  of  B.,  as  well  as  that  of  R., 
out  of  the  proceeds;  at  least  where  it  is  ad- 
mitted be  had  no  knowledge  or  information 
whateTer,  or  any  reason  to  suspect  or  believe, 
that  there  was  any  defect  or  error  in  the  regis- 
tration. 

Appeal  from  snperior  conrt,  Warren  county; 
Winston,  Judge. 

Action  by  J.  M.  Goodyear  against  Charles 
A.  Cook.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

B.  G.  Green  and  F.  H.  Busbee,  for  appel- 
lant. 

OLARK,  3.  Upon  the  facts  agreed.  It  ap- 
pears that  the  defendant,  as  attorney  at  law, 
on  April  1,  ltS6,  drew  a  deed  in  trust,  which 


was  not  then  signed  nor  delivered,  to  secure 
two  notes,— one  for  $170  to  Benjamtai  Good- 
year, and  the  other  for  |S70,  payable  to  Re- 
becca Goodyear.  The  party  for  whom  the 
paper. was  drawn  took  it  away,  and  on  June 
10,  1886,  it  was  recorded,  without  any  knowl- 
edge or  agency  on  the  part  of  the  defendant 
The  matter  passed  out  of  the  mind  of  the  de- 
fendant tm  about  the  month  of  February, 
1898,  when  said  Rebecca  demanded  that  the 
defendant,  as  trustee,  should  sell  the  land. 
The  defendant  asked  for  the  trust  deed,  and 
was  referred  to  the  registry  of  the  same,  and 
directed  to  sell  by  that  As  recorded,  the  trust 
deed  named  the  defendant  as  trustee,  and  re- 
quired him  "to  pay  in  full  the  note  to  Rebecca 
Goodyear,  and  the  surplus,  if  any,"  to  the 
grantor.  The  property  was  duly  advertised 
and  sold  March  21,  1898,  when  It  was  bought 
by  said  Rebecca  at  the  price  of  $310,  which 
bebig  less  than  her  debt,  the  amount  of  her 
bid  was  credited  on  het  note,  and  the  land 
was  conveyed  to  her.  The  plaintiff  did  not 
become  bolder  or  owner  of  the  $176  note  till 
1901,  and  neither  Benjamin  Goodyear  nor  any 
one  else  prior  to  that  time  gave  the  trustee 
notice  of  the  $176  claim.  The  following  aver- 
ment of  the  defendant  is  admitted  by  the 
plaintiff,  1.  e.:  "The  defendant  bad  no  knowl- 
edge or  Information  whatsoever,  nor  any  rea- 
sons to  suspect  or  believe,  that  there  was  any 
defect  or  error  In  the  registration  of  said  deed, 
and  bi  executing  said  powers  be  was  acting 
as  agent  for  the  parties  to  said  deed,  and 
used  due  care  and  caution  in  the  discharge  of 
said  trust." 

Upon  the  facts  admitted,  Judgment  should 
have  been  entered  for  the  defendant  The 
mere  fact  that  the  defendant  had  once  drawn  a 
trust  deed  for  the  grantor,  requiring  payment 
of  the  $175  note  out  of  proceeds  of  sale,  as 
well  as  payment  of  the  $370  note,  which  alone 
Is  required  by  the  deed  as  recorded,  was  co 
notice  to  him  that  the  deed  was  improperly 
registered;  certainly  not  after 'the  admission 
that  he  did  not  have  any  "Information  or 
knowledge  whatsoever,  nor  any  reasons  to 
suspect  or  believe,  that  there  was  any  defect 
or  error  In  the  registration  of  said  deed  of 
trust."  Besides,  the  laches  of  the  plaintiff, 
and  those  under  whoin  he  claims,  has  been  so 
gross  as  to  deprive  them  of  any  standing  in  a 
court  of  equity,  if  there  bad  been  at  any  time 
any  merit  In  his  contention. 

Reversed. 


(tu  N.  C.  6) 
WOLFE  et  al.  v.  HAMPTON. 
(Supreme  0>urt  of  North  Carolina.     Sept  9^ 
1902.) 

TBSTIMONT  MADE  COMPETTENT  BT  THAT  OF 
OTHER  PARTY. 
1.  Plaintiff  having  first  testified  to  what 
passed  between  defendant  and  deceased,  de- 
fendant may  give  his  version  of  the  same  trans- 
action. 

Appeal    from    superior    court,  Washington 
county;  Starbuck,  Judge. 
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Action  by  T.  B.  WoUe  and  others  against 
W.  H.  Hampton.  Judgment  for  defendant 
PlalntlflCB  appeal.    Affirmed. 

W.  M.  Bond,  for  appellants.  A.  O.  Gaylord, 
for  appellee. 

CLARK,  J.  The  plalntlfrs,  children  of  H. 
E.  Wolfe,  bring  this  action  aa  the  beneflcta- 
lies  named  tn  a  life  Insurance  policy.  They 
allege  that  the  defendant  in  1885  contracted 
with  their  father  for  a  consideration  to  keep 
op  the  policy  by  paying  the  premiums  thereon, 
but  that  In  December,  1888,  the  defendant  de- 
faulted in  such  payment,  whereby  the  policy 
became  forfeited.  H.  E.  Wolfe  died  hi  1897. 
This  action  was  Instituted  In  November,  1900. 
T.  B.  Wolfe,  one  of  the  plaintiffs,  testified  that 
the  defendant  agreed  with  his  father  and  him- 
mlf,  for  the  consideration  named,  to  keep  the 
premiums  on  said  policy  paid  up,  and  that 
after  his  father's  death  he  saw  the  defendant, 
who  admitted  said  agreement,  and  that  he  had 
aUowed  the  policy  to  lapse  In  1888.  The  de- 
fendant testified  that  his  agreement  with  H. 
E.  Wcdfe  was  that  he  (witness)  would  pay  the 
premiums  only  so  long  as  they  did  not  exceed 
the  then  rate  of  $3.40  per  month,  and  that  any 
excess  above  |3.40  should  be  x>ald  by  Wolfe; 
that  no  one  was  present  besides  H.  E.  Wolfe 
and  himself;  that  when  the  excess  became 
beavy,  Wolfe  stopped  paying;  and  that  this 
-was  the  sole  cause  of  the  forfeiture.  The  ex- 
ception to  this  evidence  of  the  conversation 
and  contract  between  the  witness  and  the  de- 
ceased is  the  only  point  presented,  as  the  other 
exception  is  as  to  evidence  admitted  upon  an- 
other issae,  which  became  Inmiaterial,  in  view 
of  the  finding  upon  this  Issue,  and  whicb  con- 
fleqnently  the  jury  did  not  pass  upon.  As  the 
plaintiff  T.  B.  Wolfe  first  gave  his  version  as 
to  what  passed  between  his  father  and  the 
defendant.  It  could  not  be  error  to  permit  the 
defendant  to  give  his  account  of  the  same 
transaction. 

No  error. 

(131  N.  C.  1) 

UBEKINS  V.  NORFOLK  &  S.  R.  CO. 

(Supreme  Court  of  North  Carolina.     Sept.  9, 
1902.) 

UMTTATIONS-'ACTION  AFTER  NONSUIT-DBATH 
BT  WRONOFUL  ACT— RBFOISAL  TO  DIS- 
MISS ACTION— APPBAI.. 

1.  Even  if  Code,  {  1498,  prescribing  a  year 
Crom  the  death  as  the  time  within  *whlch  action 
may  be  brought  for  death  by  wrongful  act  or 
negligence,  is  not  strictly  a  statute  of  limita- 
tfoooa,  BBch  an  action  is  within  section  1G6,  pro- 
viding if  any  action  be  commenced  within  the 
time  prescribed  therefor,  and  plaintiff  be  nou- 
saited,  he  may  commence  a  new  action  within 
one  year  after  such  nonsuit. 

2.  Refusal  to  iliBmiss  action  Is  not  appealable. 

Appeal  from  superior  court,  Tjnrell  conn- 
ty;  Geo.  A.  Jones,  Judge; 

Actl<m  by  J.  O.  Meeklns,  administrator, 
against  tbe  Norfolk    &    Southern    Railroad 

f  &  SM.Appcal  and  Brror,  vol.  t.  Cant.  Dig.  |  m 


Company.  From  a  reftiaal  to  dismiss  the 
action,  defendant  appeals.  Appeal  dismiss- 
ed. 

Pruden  &  Pruden  and  Shepherd  &  Shep- 
herd, for  appellant  B.  F.  Aydlett,  for  ap- 
pellee. 

CLARK,  J.  This  was  an  action  nnder 
Code,  {  1488,  for  damages  for  the  death  of 
plalntifrs  Intestate',  caused  by  the  wrongful 
act  or  neglect  of  the  defendant  The  original 
action  was  brought  within,  one  year  from  the 
death  of  the  plaintiff's  intestate,  and  a  nonsuit 
was  taken.  Within  one  year  after  such  non- 
suit but  more  than  a  year  after  the  death  of 
intestste,  this  action  was  begun.  The  defend- 
ant demurred  ore  tenus,  and  moved  to  dis- 
miss tbe  action,  and  appealed  from  a  refusal 
of  its  motion.  Code,  {  166,  provides:  "If 
any  action  shall  be  commenced  within  the 
time  prescribed  therefor,  and  the  plaintiff  be 
non-suited  •  •  ♦  the  plaintiff  •  •  • 
may  commence  a  new  action  within  one 
year  after  such  non-suit."  The  defendant 
contends  that  this  provision  Is  under  the  title 
In  the  Code  applying  to  limitations,  and  that 
the  time  prescribed  nnder  section  1^8  is  not 
strictly  a  statute  of  limitations.  Best  v. 
Town  of  Klnston,  106  N.  C.  205,  10  N.  B. 
997.  But  tbe  original  action  was  brought 
within  the  time  prescribed  in  section  1498, 
and  therefore  it  does  not  here  matter  what 
tbe  nature  of  that  prescription  Is.  On  the 
other  hand,  the  time  within  which  a  new  ac- 
tion may  be  commenced  after  a  nonsuit,  etc., 
la  a  statute  of  limitation,  and  applies  to  all 
cases  where  a  nonsuit,  etc.,  has  been  sus- 
tained. This  statute  (Code,  {  166)  contains 
no  exception  of  cases  under  section  1498,  or 
of  any  other  cases,  where  the  time  prescribed 
for  bringing  the  original  action  might  not  be 
strictly  a  statute  of  limitation.  We  know  no 
cause  why  the  privilege  to  commence  a  new 
action  within  a  year  after  nonsuit  should  not 
apply  equally  to  all  cases  of  nonsuit.  The 
statute  makes  no  distinction,  and  there  Is  cer- 
tainly none  in  the  reason  of  the  thing,  which 
is  the  same  as  to  that  class  of  cases  as  in 
any  others.  No  appeal  lies  from  a  refusal  to 
dismiss  an  action  (Clark's  Code  [3d  Ed.]  p. 
738,  and  numerous  cases  there  quoted;  CII- 
nard  v.  White,  129  N.  a  250,  39  S.  B.  960), 
but  we  have,  notwithstanding,  discussed  the 
merits  of  the  motion,  as  was  done  In  the  last 
named  case,  and  in  State  t.  Wylde,  110  N. 
C.500. 

Appeal  dismissed. 


(la  N.  C.  17) 
WALKBB  «t  al.  v.  BRINKLBT  at  al 

(Supreme  Court  of  North  Carolina.    Sept  19, 
1902.) 

BONDB-PRIMART    UABILnT— tiAOHBS. 

1.  A  bond  required  by  an  employer  before 
he  would  appoint  an  employ^,  and  conditioned 
to  be  void  if  the  employs  performed  hia  servi 
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ices  competently  and  bouestl}',  is  a  primary 
liability,  so  that  the  doctrine  of  laches  does  not 
apply. 

Appeal  from  superior  court,  Washington 
comity;  Starbuck,  Judge. 

Action  by  Walker  &  Myers  agahist  D.  O. 
Brlnkley  and  others.  Judgment  for  plaintiffs. 
Defendants  appeal.    AflSrmed. 

W.  M.  Bond,  for  appellants.  A.  O.  Gay- 
lord,  for  appellees. 

FUROHES,  C.  J.  The  plaintiffs,  being  resi- 
dents of  the  city  of  Baltimore,  Md.,  and  the 
owners  of  a  saw  mill  in  Plymootb,  N.  C, 
in  December,  1808,  employed  one  C.  L.  Mor- 
ton as  their  general  manager  and  agent  of 
said  mill  and  milling  business,  taking  the  lx>nd 
sued  on  for  theh:  protection  and  indemnity 
against  the  default  and  misconduct  of  the  said 
G.  L.  Morton,  which  is  in  the  following  words 
and  figures:  "North  Carolina,  Washhigton 
County.  We,  D.  O.  Brlnkley,  L.  S.  Landing, 
Louis  P.  Homtball,  and  Warren  Ambrose,  of 
the  cotmty  and  state  above  named,  acknowl- 
edge ourselves  bound  unto  A.  M.  Walker  and 
James  R.  Myers,  trading  as  merchants  in  Bal- 
timore, Md.,  under  the  firm  name  of  Walker 
&  Myers,  In  the  sum  of  fifteen  hundred  dol- 
lars. The  conditions  of  the  foregohig  obliga- 
tion are  such  that  whereas,  one  C.  L.  Morton, 
of  said  county  and  state,  has  contracted  with 
the  said  Walker  and  Myers  as  employs  of  said 
Walker  and  Myers,  to  operate  and  superintend 
the  saw  mill  owned  by  Walker  and  Myers  at 
Plymouth,  North  Carolina,  and  to  act  as  gen- 
eral business  manager  thereof  in  the  manti- 
facture  of  pine,  ash,  cypress,  and  Juniper  tim- 
ber, subject  to  the  orders  and  control  of  said 
Walker  and  Myers:  Now,  therefore,  if  the 
said  G.  L.  Morton  shall  faithfully  act  as  each 
manager  as  aforesaid,  and  perform  the  serv- 
ices required  in  that  capacity  in  a  reasonably 
safe,  competent,  and  honest  manner  during 
the  time  in  which  he  shall  hold  the  -same,  this 
obligation  to  be  void.  Witness  oar  bands  and 
seals.  D.  O.  Brlnkley.  [Seal.]  L.  S.  Land- 
ing. [Seal.]  Louis  P.  Homtball.  [Seal.] 
Warren  Ambrose.  [Seal.]  Signed  December 
6,  1898,  and  forwarded  to  W.  &  M.  by  H.  S. 
Ward."  While  this  bond  was  required  by  the 
plaintiffs  before  tliey  appointed  O.  L.  Morton 
their  agent  and  superinteiulont  of  their  mill, 
and  was  intended  to  protect  them  against  the 
misconduct  and  defalcations  of  said  Morton, 
it  was  an  original  primary  liability,  and  not 
secondary.  It  Is  a  penal  bond,  in  which  the 
defendants  acknowledge  themselves  bound  to 
the  plaintiffs  in  the  sum  of  $1,500,  to  be  void 
upon  the  said  O.  L.  Morton  performing  the 
conditions  therein  contained.  Of  couise,  if  be 
has  performed  the  conditions,  the  plaintiffs 
have  no  right  of  action.  But  the  action  la 
brought  upon  this  bond,  and  breaches  of  its 
condition  are  specifically  set  out  and  assigned. 
The  answer  of  the  defendants  Is  what  is 
known  as  a  statutory  denial  of  the  complaint, 
—that  they  "had  no  knowledge  of  the  facts 
alleged,  nor  snfficient  Information  to  form  a 


belief  as  to  their  truth,  and  they  are  there- 
fore denied."  There  was  but  one  witness  in- 
tioduced,— the  plaintiff,  James  R.  Myers,— vrhe 
testified  that  be  met  the  defendants  in  Mr. 
Ward's  office;  they  talked  the  matter  over, 
and  he  employed  the  said  C.  L.  Morton  opoa 
the  terms  stated  in  the  bond;  that  soon  after 
that  he  received  the  bond  inclosed  in  a  letter 
from  Mr.  Ward,  stating  that  it  was  good  for 
^,000;  that  he  at  once  wrote  Mr.  Ward  and 
C.  L.  Morton  ttiat  the  bond  had  been  received 
and  accepted,  and  G.  L.  Morton  took  posses- 
sion of  the  mill,  and  assumed  its  control  and 
management;  that  the  defendants  all  had  ad- 
mitted to  him  that  they  signed  the  bond,  and 
that  the  defendants  and  their  attorney.  Ward, 
all  lived  in  the  town  of  Plymouth,  Washing- 
ton county.  Upon  this  nncontradicted  evi- 
dence the  following  issues  were  submitted  t» 
the  Jury  (and  found  as  stated),  with  an  agree- 
ment of  counsel  that  the  case  should  be  re- 
ferred to  ascertain  the  damages,  if  the  Jury 
should  find  for  the  plaintiffs:  "(1)  Did  de- 
fendants Brlnkley,  Homtball,  Landhig,  and 
Ambrose  execute  the  bond  set  out  in  the  com- 
plaint? Yes.  (2)  Were  said  defendants  dis- 
charged from  said  bond  by  the  negligence  of 
the  plaintiffs,  as  alleged?    No." 

There  are  but  two  exceptions  set  out  In  tbe 
record.  One  is  to  dismiss  the  action  far  tbe 
reason  that  tbe  evidence  showed  that  tbe  de- 
fendants had  no  notice  of  the  acceptance  ot 
the  bond.  This  was  ovenruled,  and  the  court 
charged  the  Jury,  If  they  believed  the  evidence, 
they  should  find  the  first  issue  "Tes"  and  the 
second  issue  "No,"  and  tbe  defendants  again 
excepted.  Neither  of  these  exceptions  can  be 
sustained.  Instead  of  tbe  evidence  showing 
that  the  defendants  did  not  have  notice  of 
the  acceptance  of  the  bond,  it  strongly  tended 
to  prove  that  they  did  have  such  notice.  If  it 
was  necessary  to  give  them  any  such  notice. 
Straus  V.  Beardsley,  79  N.  C.  69.  And  it  be- 
ing a  primary,  and  not  a  secondary,  liability, 
the  doctrine  of  laches  does  not  apply,  if  there 
had  been  such.  The  court  gave  Judgment  for 
the  plaintiffs,  and  made  the  order  referring 
the  case  to  ascertain  the  damages,  as  it  had 
been  agreed  by  counsel  be  should  do,  and  tto 
defendants  appealed. 

As  we  see  no  error,  the  Jndgment  la  af- 
firmed. 


(131  N.  c.  aiH 
MONDS  T. 'ELIZABETH  OITT  LUHBBB 
CO. 

(Supreme  Court  of  North  Carolina.    Sept.  Vi, 
1902.) 

TRBSPASS-nTLB— ESTOPPBLr-COUNTlIR* 
CLAIU. 

1.  Defendant  In  trespass,  claiming  right  ts 
cut  timber  under  a  void  contract  from  mte  wha 
afterwards  deeded  the  land  to  plaintiff,  is  es- 
topped to  deny  plaintiff's  title. 

2.  Defendant  in  trespass  for  cutting  timber 
has  not,  because  he  paid  plaintiff's  grantor 
money  for  a  void  contract  for  the  timber,  any 
equity  against  plaintiff  for  th«  money. 
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Appeal  from  gnperior  court,  Cbowan  county; 
Jones,  Judge. 

Action  by  Cbarles  Mends  against  the  Eliza- 
beth City  Lumber  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Pmden  &  Pruden  and  Shepbetd  Sc  Shep- 
berd,  for  appellant    W.  M.  Bond,  for  appellee. 

FURCHES,  O.  J.  This  is  stated  to  be  an 
action  to  remove  a  doud  upon  the  title  of 
plalntifTa  land,  but  the  pleadings  and  trial  of 
the  case  resolve  it  substantially  into  an  ac- 
tion of  trespass  upon  the  plaintiff's  land,  and 
cutting  and  removing  timber  therefrom.  It 
appears  that  on  the  20th  March,  1888,  R.  B. 
Parris  and  wife  sold  and  undertook  to  con- 
vey the  timber  on  this  land  to  the  Gay  Manu- 
focturlng  Company,  for  which  it  paid  Parris 
9130.  On  the  5th  of  March,  1882,  said  Parris 
and  wife  sold  and  conveyed  said  land  to  the 
plaintiff  by  deed  in  fee  simple.  The  plaintiff 
at  once  entered  and  took  possession,  and  has 
beld  the  actual  possession  of  said  land  undes 
aald  deed  ever  since.  On  the  28th  of  June, 
1900,  the  Gay  Manntecturlng  Company  sold 
and  assigned  all  its  Interest  in  said  timber 
to  the  defendant  company,  and  this  Is  the 
only  claim  the  defendant  has  to  said  timber. 
In  October,  1900,  the  defendant  entered  upon 
■aid  land,  and  cut  and  carried  away  the  tim- 
ber therefrom,  and  this  action  Is  for  trespass 
and  the  value  of  the  timber  so  cut  and  car- 
Tied  away.  The  contract  of  Parris  and  wife 
with  the  Gay  Manufactiuring  Company  and 
tbe  deed  from  Parris  and  wife  to  the  plalntlfl 
w»e  offered  in  evidence,  and  the  trespass 
In  cutting  and  taking  away  the  timber  was 
admitted,  its  value  was  found  by  the  Jury, 
and.  Judgment  being  rendered  for  the  plain- 
tiff, the  defendant  appealed. 

It  was  admitted  by  counsel  for  the  defend- 
ant that  the  contract  between  Parris  and  the 
Gay  Manufacturing  Company  was  the  same 
tai  terms  as  the  one  declared  on  in  Bumbo 
T.  Manufacturing  Co.,  129  N.  C.  9,  39  S.  B. 
681,  and  was  absolutely  void.  This,  It  seems 
to  us,  puts  an  end  to  the  case,  but  the  defend- 
ant did  not  think  so,  and  filed  the  following 
exceptions.  At  the  dose  of  the  testimony  the 
defendant  asked  the  court  to  charge  as  fol- 
lowa:  "(1)  There  is  no  evidence  for  the  con- 
sideration of  the  Jury  that  the  plaintiff  owned 
the  land  described  In  the  complaint  at  the 
ttane  the  trespass  was  committed."  Refused, 
and  defendant  excepted.  "(2)  There  is  no  evi- 
dence for  the  consideration  of  the  jury  that 
the  plaintiff  owned  the  timber  described  in 
the  complaint  at  the  time  the  trespass  was 
committed."  Refused,  and  defendant  except- 
ed. The  court  charged  the  Jury  that,  inas- 
mnch  as  the  plaintiff  daimed  the  title  under 
R.  B.  Parris  and  wife,  under  whom  the  de- 
fendant also  claimed  the  right  to  cut  the  tim- 
ber by  virtue  of  the  said  timber  contract,  the 
defendant  was  estopped  to  deny  the  plaln- 
tUTa  title  to  said  land,  and  if  they  believe 
tbe  evidence  In  the  case,  they  should  answer 


the  first  Issue  "Tes."  To  this  charge  tbe  de- 
fendant excepted. 

None  of  these  exceptions  can  be  sustained, 
and  in  our  opinion  do  not  call  for  a  discussion 
at  our  hands.  In  the  argument  before  us  the 
learned  counsd  contended  that  the  defendant 
liad  an  equity  upon  the  plaintiff  for  the  $130 
the  Gay  Manufacturing  Company  paid  Parris, 
which  the  plaintiff  should  pay,  and  that  be 
must  do  that,  or  offer  to  do  so,  before  be 
had  any  right  of  action;  that  it  was  an  eq- 
uitable action,  and  he  must  do  equity.  No 
such  ground  as  this  was  taken  in  the  plead- 
ings, nor  on  tbe  trial  below,  so  far  as  we  are 
Informed,  nor  do  we  see  any  ground  to  rest 
such  a  defense  upon.  This  question  was  ex- 
pressly decided  In  Rumbo  v.  Manufacturing 
Co.,  supra,  argued  by  the  same  attorneys,  and 
which  would  have  to  be  overruled  if  we  were 
to  sustain  this  contention.  But  the  defendant 
has  never  paid  the  plaintiff  anything,  nor  has 
the  plaintiff  ever  recovered  anything  from  the 
defendant,  and  we  see  no  privity  between  them 
or  equity  in  the  case.  As  the  plaintiff  never 
received  anything  from  the  defendant,  we  fall 
to  see  any  right  of  action  against  the  plaintiff, 
if  it  had  been  set  up  in  the  answer.  Davison 
▼.  Land  Co.,  126  N.  C.  704,  36  a  B.  162. 

Affirmed. 


(m  N.  C.  12) 
PHELPS  et  nx.  v.  WINDSOR  STEAMBOAT 

CO.  et  al. 

(Supreme  Court  of  North  Carolina.    Sept.  16, 

1902.) 

STEAMBOAT  CARRIERS— INJXmT  TO  PASSBN- 
OER— LIABILITY  07  LESSOR. 

1.  The  lessor  of  a  steamboat,  not  being  a 
quasi  public  corpoAtion,  liaving  received  no  spe- 
cial privileges  or  benefits  from  the  state,  is  not 
liable  for  injury  to  a  passenger  from  negligence 
of  the  lessee.     , 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

Action  by  J.  T.  Phelps  and  wife  against  the 
Windsor  Steamboat  Company  and  another. 
From  Judgment  dismissing  the  action  as  to  de- 
fendant Elizabeth  Brannlng,  administratrix, 
plaintiffs  appeal.    Affirmed. 

St  Leon  ScuU,  for  appdlants.  Pruden  & 
Pruden  and  Shepherd  &  Shepherd,  for  appel- 
lee. 

CLARK,  J.  This  l8  an  action  agahist  the 
defendant  steamboat  company,  alleging  that, 
while  plaintiff  was  a  passenger  on  one  of  its 
boats,  by  negligence  In  the  loading  and  opera- 
tion thereof  the  boat  was  capsized,  and  the 
plaintiff  was  thrown  into  the  water  and  in- 
jured, and  her  baggage  was  also  damaged. 
The  plaintiff  Joins  in  the  action  the  adminis- 
tratrix of  one  John  W.  Brannlng,  upon  the 
ground  that  said  Brannlng  was  the  owner  of 
said  vessel,  and  had  leased  It  to  the  said 
steamboat  company.  It  does  not  appear,  nor 
la  it  alleged,  that  he  had  any  connection  with 
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the  operation  of  said  yessel  by  the  other  de- 
fendant. 

Hla  honor  properly  dismissed  the  action  as 
to  Branning  upon  the  ground  that  no  cause 
of  action  Is  stated  against  him.  Oulz<»il  y. 
Tyler,  64  Cal.  334,  30  Pac.  981;  Shear.  &  E. 
Neg.  8  601.  In  Harden  v.  Railroad  CJo.,  129  N. 
C.  354,  40  S.  E.  184,  66  L.  R,  A.  784,  85  Am. 
St  Rep.  747,  and  the  cases  there  cited,  from 
Aycock  V.  Railroad  Co.,  89  N.  C.  321,  down  to 
and  Inclusive  of  Perry  v.  Railroad  Co.,  129  N. 
C.  333,  40  S.  E.  191,  and  City  of  Raleigh  t. 
North  Caroltoa  R.  Co.,  129  N.  C.  265,  40  S.  E. 
2  (affirmed  since  in  Smith  t.  Railroad  Co.,  130 
N.  C.  344, 42  S.  E.  139).  the  lessor  Is  held  liable, 
notwithstanding  the  lease,  because  a  railroad 
company  (the  lessor  in  those  cases)  was  a  quasi 
public  corporation,  enjoying  the  use  of  the 
right  of  eminent  domain  to  take  private  prop- 
erty by  condemnation  for  its  right  of  way 
"because  it  Is  for  a  public  use,"  and  with  many 
other  special  privileges  and  rights  conferred 
for  the  public  benefit,  and  it  could  not  be  al- 
lowed, by  merely  making  a  lease,  to  put  off  all 
liability  for  the  manner  In  which  its  duties  arc 
discharged,  while  receiving  the  full  benefit  for 
valuable  priviiegea  conferred  upon  it  in  the 
shape  of  rental.  This  can  only  be  done,  as 
the  anthorlties  cited  In  those  cases  show,  when 
the  legislative  power,  having  bad  opportunity 
to  look  into  the  solvency  of  the  lessee,  has 
not  only  authorized  the  lease,  but  has  express- 
ly released  the  lessor  company  from  further 
respimslbllity.  Logan  v.  Railroad  CJo.,  116  N. 
0.  940,  21  S.  E.  959;  Anderson  v.  Raibwad 
Go.  (Mo.)  20  Am.  &  Eng.  R.  Cas.  Ann.,  at 
pages  847,  848  (s.  c.  61  S.  W.  874);  and  nu- 
merous other  cases  cited  in  Harden  v.  Rail- 
road Co.,  supra.  Were  It  otherwise,  an  insol- 
vent lessee  could  operate  the  railroad  without 
responsibility  to  the  public  or  to  employes, 
leavhig  the  lessor,  the  original  corporation,  to 
enjoy  the  profits  of  its  privileges  without  any 
corresponding  responsibility  in  return.  But 
nothing  in  those  cases,  nor  in  the  reason  of 
the  thing,  applies  to  the  lessor  of  a  steamboat 
which  has  received  no  special  privileges  or 
benefits  of  great  value  from  the  state,  and 
who  Indeed  in  this  instance  was  a  private  In- 
dividual. No  liability  attaches  to  said  Bran- 
ning because  he  was  president  of  said  com- 
pany, unless  it  were  alleged  and  shown  that 
the  lease  was  collusive  and  colorable  only,  and 
a  sham  to  avoid  personal  liability,  and  that  he 
had  In  fact  leased  his  own  property  to  him- 
self. But  there  Is  no  such  averment,  and  In 
dismissing  the  action  as  against  his  estate, 
there  was  no  error. 

COOK,  J.,  concan  in  the  conclusion. 

(in  N.  C.  8)  ■ 

TATLOB  ▼.   BEINKLET   et   «!. 

(Supreme  Court  of  North  Carolina.    Sept.  16, 

1902.) 

rRAUD— BVIDBNCB. 
1.  There  is  no  fraud  authorizing  relief  where 
plaintiff  was  induced  to  go  oh  land  by  testa- 
tor's promise  that  he  should  have  the  use  of  it 


while  testator  lived,  and  the  improvements  be 
might  put  on  it,  and  at  testator's  death  "it 
would  belong^  to  plaintiff's  wife,"  though  testa- 
tor devised  it  to  plaintiff's  wife  for  life  only, 
with  remainder  to  her  children. 

Appeal  from  superior  court,  Halifax  county; 
Brown,  Judge. 

Action  by  P.  H.  Taylor  against  A.  Brinkley 
and  others,  executors.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

Day  &  Bell,  for  appellant  Thos.  N.  HIU 
and  E.  L.  Travis,  for  appellees. 

FURCHBS,  O.  J.  On  the  18th  of  Novem- 
ber, 18%,  the  plabitlfr  married  Hattie  E.  Per- 
kins, the  only  daughter  of  the  intestate.  The 
plaintiff  was  at  that  time  a  resident  of  the 
state  of  Virginia,  and  the  testator  a  resident 
of  Halifax  county,  N.  C.  At  the  urgent  solici- 
tation of  the  testator,  the  plaintiff  disposed 
of  his  property  in  Virginia,  and  moved  to 
North  Carolina,  bi  the  fall  of  1888,  where 
he  and  his  family  have  lived  ever  since.  In 
order  to  Induce  the  plaintiff  to  move  to  North 
Carolina,  the  testator  stated  to  him  tbat.  If 
he  would  do  so,  he  should  have  the  immediate 
control  and  use  of  the  home  place,  on  which 
the  testator  th«i  lived,  during  the  testator's 
lifetime,  and  "it  would  belong  to  the  plain. 
tlfTs  wife  at  his  death";  that  the  plalnUff 
should  have  board  for  himself  and  family  free 
of  charge,  and  that  he  should  have  the  ben- 
efit of  such  improvements  as  he  might  put 
on  the  land.  And  under  this  promise  of  the 
testator  he  moved  to  North  Carolina,  and  took 
charge  of  said  "home  place,"  containing  about 
2,000  acres,  and  put  valuable  Improvements 
thereon,  consisting  of  bams  and  tenant  houses, 
to  the  value  of  ^,000;  for  which  he  says  be 
is  entitled  to  be  paid  that  amount,  for  the 
reason  that  said  lands  did  not  become  the 
property  of  bis  wife  at  the  death  of  the  testa- 
tor, as  testator  said  they  would,  and  tbat  he 
ia  thereby  damaged  to  that  amount  Tbat 
part  of  the  testator's  will  disposing  of  this 
"home  place"  la  as  follows:  "Item  2.  I  loan 
to  my  daughter,  Hattie  E.  Taylor,  during  ber 
life,  an  that  part  of  my  home  tract  of  land 
beginning  [giving  boundaries].  I  loan  to  Hat- 
tie E.  Taylor  during  her  life,  then  to  go  to 
her  children.  In  speaking  of  my  borne  tract 
of  land,  I  mean  all  the  land  I  own  that  Joins 
my  home  tract"  This  contract,  agreement,  or 
promise  which  defendants'  testator  made,  the 
plaintiff  alleges  Induced  him  to  move  from 
Virginia  to  North  Carolina,  and  to  place  said 
improvements  upon  the  land,  is  denied  in  tbe 
defendants'  answer.  It  cannot,  therefore,  be 
proved  as  a  legal  contract  or  liability,  not  be- 
ing in  writing,  and  void  under  the  statute  of 
frauds.  The  only  relief  the  plaintiff  has,  if 
he  has  any,  Is  in  equity  to  prevent  a  fraud 
by  which  the  plaintiff  would  be  damaged  and' 
the  testator's  estate  benefited,  to  prevent  one 
party  from  reaping  the  benefit  of  another's 
money  or  labor,  obtained  by  the  breacb  of 
his  own  contract  or  promise  that  induced  the 
placing  the  buildings  on  tbe  land.    It  Is  ther«- 
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tore  held  that,  where  one  person  is  Indaced 
tP  pat  Taluable  improTements  on  the  land  of 
another  under  a  promise  or  contract  of  the 
owner  to  convey,  and  he  afterwards  refuses 
to  do  so,  the  party  so  Induced  to  make  the 
Improvements  may  recover  compensation  there- 
for to  the  value  of  said  Improvements.  This 
(s  not  a  legal  right,  but  an  equitable  relief  to 
prevent  fraud.  It  Is  not  an  action  upon  the 
contract,  or  for  a  breach  of  the  contract, 
though  the  contract  or  promise  may  be  shown, 
to  establish  the  fraud.  But  the  relief  Is  col- 
lateral to  the  contract,  and  is  not  for  the 
cost  of  the  Improvements  or  the  labor  done 
in  putting  them  there,  but  for  the  amount 
they  have  benefited  the  land.  The  plaintiff's 
right  to  relief  In  such  cases  does  not  so  much 
proceed  upon  the  Idea  of  compensating  the 
plaintiff  for  his  work,  but  upon  the  Idea  that 
the  defendant  shall  not  be  benefited  by  the 
plalntlfTs  work  so  Induced  without  paying 
what  It  Is  worth  to  the  defendant.  Luton  t. 
Badham,  129  N.  C.  06,  89  S.  E.  681,  and  au- 
ttaorltlee  there  cited.  It  was  stated  In  the  ar- 
gument that  IiUton  v.  Badham  had  gone  as 
far  as  any  case  In  our  Reports,  but  It  had 
advanced  nothing  new,  unless  it  might  be  that 
It  was  a  more  pronounced  declaration  of  this 
doctrine  as  a  cause  of  action,  as  well  as  a 
ground  of  defense.  But  It  seems  to  us  that 
this  doctrine  is  well  sustained  by  the  authori- 
ties cited  in  that  case,  and  such  a  distinction, 
as  claimed  by  defendants,  that  it  Is  only  a 
matter  of  defense,  rests  upon  no  well-gromid- 
ed  reason  or  principle,  and  la  not  sustained  by 
antborlty.  And  we  are  unwilling  to  say  that 
the  plaintiff  is  not  entitled  to  relief  for  the 
reason  that  he  is  plahitiff,  and  Is  asking  af- 
firmative relief.'  And  we  do  not  say  that  no 
Judgment  can  be  had  in  personam  under  this 
doctrine  without  declaring  a  lien  on  the  prop- 
erty improved,  as  there  seems  to  be  no  rea- 
son why  such  Judgments  might  not  be  gn'anted. 
The  general  rule  has  been  to  make  judgments 
In  such  cases  a  lien  upon  the  land  so  Im- 
moved  until  paid.  This  is  done  for  the  pro- 
tection and  benefit  of  the  party  who  has  put 
the  Improvements  on  the  land.  But  for  this, 
the  defendants  might  defeat  the  recovery  by 
claiming  the  homestead  or  otherwise.  And  If 
any  such  Judgment  as  this  is  asked,  the  owner 
of  the  land  should  be  a  party.  But  we  do 
not  see  why  he  should  be  if  no  such  lien  is 
asked.  If  the  plaintiff  was  induced  to  put 
valuable  Improvements  on  this  land  during 
the  testator's  lifetime,  it  was  a  benefit  to  the 
testator,  as  the  land  was  his  at  that  time; 
and  we  do  not  see  why  he  should  not  be  lia- 
ble for  them.  If  he  afterwards  so  acted,  by 
aeUing  or  conveying  the  land  to  some  one 
else,  as  to  deprive  the  plaintiff  of  Its  use  and 
benefit;  and,  if  .he  would  have  been  liable, 
we  do  not  see  why  his  estate  would  not  be. 
Then,  Is  the  plaintiff  entitled  to  recover  dam- 
ages against  the  defendants?  He  is  Indaced 
to  leave  Yirglnia  and  come  to  North  Carolina, 
and  to  put  the  improvements  on  the  land,  by 
tbe  promise  of  the  testator  that  If  be  would 
42  8.K.— 22 


do  so  he  should  have  the  use  of  the  land  while 
the  testator  lived,  and  the  improvements  he 
might  put  on  It,  and  at  his  (testator's)  death 
"It  would  belong  to  plaintiff's  wife."  There 
is  no  complaint  until  the  testator's  death,  when 
he  willed  the  land  to  the  plaintiff's  wife  for 
life,  and  then  to  her  children  In  fee.  It  is 
true  that  in  another  paragraph  of  the  will  he 
leaves  it  in  trust  for  them,  but  the  trustees 
named  have  renounced  their  trusteeship,  and 
the  plaintiff  has  been  appointed  trustee  in 
their  stead.  He  and  his  family  are  in  pos- 
session of  said  land  and  improvements,  and 
have  been  ever  since  the  testator's  death.  We 
have  seen  that  the  plaintiff  has  no  right  of 
action  at  law.  He  therefore  appeals  to  equity, 
and  it  is  seen  that  in  proper  cases  equity, 
to  prevent  fraud,  will  give  relief.  But  this 
doctrine  rests  entirely  upon  the  ground  of 
fraud.  The  only  ground  or  allegation  of  fraud 
Is  that  the  testator  said,  "at  my  death  it  will 
be  your  wife's."  By  testator's  will  it  Is  his 
wffe's,  though  not  free  from  incumbrances, 
nor  for  so  long  a  time  as  plaintiff  desires.  But 
It  is  hers,  -and  substantially  covers  the  plain- 
tUTs  ground  of  complaint.  It  seems  to  us  that 
most  of  men  would  have  been  satisfied  with 
Its  being  left  to  his  wife  and  children.  But 
however  this  may  be,  we  see  no  such  fraud 
as  will  induce  the  coiurt,  in  tbe  exercise  of  its 
equitable  Jurisdiction,  to  Interfere  with  the  le- 
gal rights  of  the  portieB. 
Affirmed. 

CLARK  and  DOUGLASS,  JJ.,  concur  In 
tbe  result 


(100  Va.  667) 

RBOTOR.  ETC..  OF  UNIVERSITY  OP 
VIRGINIA  V.  SNYDER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
18,  1902.) 

DEMURRER   TO   BYIDBNCB-^OINDBR— DISCRB- 

TION  OF  COURT— CONFLICTINO  BVTDENCE— 
REVIEW— DISPOSITION  OP  CAUSE  AFTER  RH- 
VBRSALr-CONTRACT  OF  SALE— RESCISSION- 
INSOLVENCY— SUFFICIENCY  OF  EVIDENCE- 
RATIFICATION  —  PROTECTION  OF  SUBCON- 
TRACTOR. 

1.  The  fact  that  the  evidence  is  plainly 
against  a  party  demurring  thereto  should  no 
lonKer  be  regarded  as  a  qualification  of  his 
right  to  demur,  and  a  joinder  should  be  com- 
pelled, except  where  the  court  doubts  what 
facts  should  be  reasonably  inferred. 

2.  The  question  of  whether  a  right  to  demur 
to  the  evidence  exists,  It  thereby  becoming  the 
duty  of  the  court  to  compel  the  demurree  to 
join  therein.  Is  within  the  judicial  discretion  of 
the  trial  court  the  exercise  of  which  may  be 
reviewed  on  writ  of  error. 

3.  The  trial  court  should  not  refuse  to  compel 
a  Joinder  in  a  demurrer  to  the  evidence  merely 
because  it  is  conflicting,  as  the  conflict  is  de- 
termined by  rejecting  the  parol  evidence  of  the 
demurrant  which  conflicts  with  that  of  his  ad- 
versary. 

4.  Where  the  action  of  the  trial  court  in  re- 
fusing to  compel  a  joinder  In  a  demurrer  to  the 
evidence  is  reversed,  and  the  record  discloses 
the  demurrer  which  was  tendered,  the  entire 
evidence  introduced,  and  the  verdict  found, 
the  court  will  proceed  to  Judgment  instead  «f 
remanding  the  cas*. 
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5.  In  an  action  in  trorer-to  recover  materials 
fnmished  bj  a  subcontractor  to  the  general 
contractor,  eridenoe  considered,  and  held  insuffi- 
cient to  establish  the  insolvency  of  the  general 
contractor  at  the  time  the  contract  was  made, 
entitling  the  subcontractor  to  disaflSrm  on  ac- 
count of  fraud. 

6.  Even  if  a  subcontractor  was  entitled  to 
disaffirm  a  contract  to  furnish  building  material 
on  account  of  the  insolvency  of  the  general 
contractor,  his  failing  to  repudiate  after  Knowl- 
edge of  all  the  facts,  bis  calling  on  the  owner 
for  aid  in  collecting  the  purchase  money,  and 
his  filing  of  a  mechanic's  uen  constituted  a  rat- 
ification. 

7.  An  owner,  who  had  retained  a  balance  dne 
to  the  general  contractor,  was  under  no  obliga- 
tion to  protect  the  interests  of  a  subcontractor, 
who,  with  knowledge  of  the  transfer  of  all  the 
property  of  general  contractor  to  the  owner 
after  insolvency,  did  not  repudiate  his  contract, 
or  demand  the  restitution  of  the  materials  fur- 
nished. 

Error  to  circuit  court,  Albemarle  county. 

Action  by  Asa  Snyder  &  Co.  against  Lang- 
ley  &  Ca  and  the  rector  and  Tisitors  of  the 
University  of  Virginia.  Prom  a  Judgment 
for  platntifl,  the  last-named  defendant  brings 
error.    Reversed. 

Jobn  B.  Moon  and  Duke  &  Duke,  for  plaln- 
tlfl  In  error.  Wm.  B.  Petit,  for  defendant 
in  error. 

KEITH,  P..  Asa  Snyder  &  Co.  Instituted 
an  action  on  tbe  case  in  tbe  circuit  court  of 
Albemarle  county  against  Langley  &  Co. 
and  the  rector  and  vlBitors  of  the  University 
of  Virginia,  and  filed  their  declaration,  con- 
taining three  counts.  The  defendants  de- 
murred to  the  declaration  as  a  whole  and  to 
each  count  thereof.  The  court  sustained  the 
demurrer  to  the  first  and  second  counts,  and 
orerruled  it  with  respect  to  the  third  count. 
In  this  count,  which  is  in  trover,  the  plain- 
ttttn,  averring,  recite  tiiat  on  the  15th  of  May, 
1897,  they  were  lawfully  possessed  of  cer- 
tain architectural  works,  moldings,  and  cast- 
ings, which  were  casually  lost,  and  after- 
wards came  Into  the  possession  of  the  de- 
fendants by  finding,  and  that  the  said  de- 
fendants, well  knowing  that  the  property  be- 
longed to  the  plaintlfTs,  contriving  and  fraud- 
ulently Intending  to  deceive  and  defraud  the 
plaintiffs,  have  not  yet  delivered  the  prop- 
erty, or  any  part  thereof,  although  often  re- 
quested so  to  do,  but  have  converted  and  dis- 
posed of  the  same  to  their  own  use. 

With  this  declaration  tbe  plaintiffs  filed  a 
bill  of  particulars,  the  Items  of  which,  after 
applying  certain  credits,  amount  to  $1,627.60. 
The  defendants  having  pleaded  not  guilty,  a 
Jury  was  sworn,  and  evidence  introduced  on 
behalf  of  plaintiff  and  defendants,  and  when 
the  introduction  of  testimony  was  concluded 
the  defendants  tendered. a  demurrer  to  the 
evidence.  In  which  the  plaintiff  refused  to 
Join,  and  the  defendants  thereupon  moved 
the  court  to  require  the  plaintiffs  so  to  do, 
wblch  motion  the  court  overruled,  and  to 
this  ruling  of  the  court  the  defendants  ex- 
cepted, and  asked  that  their  bill  of  excep- 
tions, In  which  tbe  court  certifies  all  tbe  evi- 


dence adduced  before  the  Jnry,  might  btt 
signed,  sealed,  and  enrolled,  which  was  ac- 
cordingly done. 

Those  who  are  curious  in  the  ev(4ntIoD 
and  development  of  demurrers  to  evidence 
as  a  part  of  Judicial  proceedings  in  this  com- 
monwealth are  referred  to  tbe  opinion  in  tbe 
case  of  Railway  Co.  y.  Sparrow's  Adm'r,  08 
Va.,  at  page  630,  87  S.  E.  302,  and  cases 
there  cited.  It  Is  sufficient  for  our  purposes 
to  refer  to  the  case  of  Johnson's  Adm'r  v. 
RaUway  Co.,  01  Va.  171,  21  S.  B.  288.  After 
a  review  of  many  authorities,  it  is  held  in 
the  learned  opinion  delivered  by  Judge 
Rlely,  that:  "In  a  civil  case  either  party  baa 
a  right  to  demur  to  tbe  evidence,  except 
where  tbe  evidence  is  plainly  against  blm,  or 
the  court  donbts  what  facts  should  be  reason- 
ably inferred  from  the  evidence  demurred  to; 
and  where  a  party  has  the  right  to  demur  It 
Is  the  duty  of  the  court  to  compel  tiie  other 
party  to  Join  in  the  demurrer." 

The  only  reason  for  tbe  first  exception 
which  we  have  seen  suggested  is  that,  when 
tbe  evidence  is  plainly  against  the  demur- 
rant, his  motive  for  Interposing  a  demurrer  is 
In  order  to  delay  the  decision.  Rohr  v.  Davis, 
9  Leigh,  30;  Deaton  v.  Taylor,  90  Va.  219,  17 
S.  E.  014.  Where  the  case  is  plainly  against 
the  demurrant  the  Jury  would  at  once  find 
a  verdict  and  tbe  court  render  a  Judgment 
against  him;  but.  In  accordance  with  the 
practice  which  formerly  prevailed,  where 
there  was  a  Joinder  in  the  demurrer  to  the 
evidence  the  case  was  not  decided  at  that 
term,  but  the  record  was  made  up,  and  a 
decision  and  Judgment  upon  it  were  postpon- 
ed until  the  ensuing  term.  By  resorting  to  a 
demurrer,  therefore,  In  a  plain  case,  the  de- 
murrant postponed  the  day  of  reckoning  for 
at  least  one  term.  It  is  believed  that  this 
practice  no  longer  exists.  Where  the  demur- 
rer is  interposed,  and  there  is  a  Joinder  In  It; 
the  record  Is  at  once  completed,  and  Judg- 
ment rendered  upon  it  without  delay.  The 
reason  ceasing,  the  rule  should  cease,  and  this 
qualification  of  the  right  to  demur  to  evidence 
should  be  no  longer  regarded.  Whether  or 
not,  in  a  particular  case,  a  party  has  a  right 
to  demur,  and  It  becomes  the  duty  of  the 
court  to  compel  the  demurree  to  Join  therein, 
is  a  question  addressed  to  tbe  sound  discre- 
tion of  the  trial  court;  not  an  arbitrary,  but  a 
Judicial,  discretion,  the  exercise  of  which  may 
be  reviewed  upon  a  writ  of  error.  Udbr  t. 
Davis,  supra. 

It  remains  now  to  consider  whether  there  is 
such  doubt  as  to  what  facts  should  reason- 
ably be  Inferred  from  the  evidence  demurred 
to  as  Justified  the  circuit  court  In  refusing  to 
compel  a  Joinder  on  the  part  of  the  defend- 
ant in  error,  and  this  inquiry  will  Involve  a 
consideration  of  the  evidence. 

There  is  evidence  proving  or  tending  to 
prove  that  in  the  spring  of  1806  plaintiff  In 
error  advertised  for  bids  for  tbe  erection  of 
certain  buildings  In  accordance  with  plans  and 
specifications  prepared  by  McKlm,  Meade  4k 
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White.  The  contract  was  awarded  to  Lang- 
ley  &  Co.,  of  Richmond,  Va.,  at  tbe  sum  of 
1269,440,  tbey  being  the  lowest  bidders  by 
many  thousands  of  dollars.  Work  was  com- 
menced In  Jnne,  1806,  and  Langley  &  Go.  en- 
tered Into  a  contract  with  Snyder  &  Co.,  all 
vt  the  city  of  Richmond,  who  agreed  to  fur- 
nlab  certain  structural  ironwork  to  be  used 
In  tbe  buildings,  and  to  be  delivered  to  Lang- 
ley  &  Co.  f.  0.  b.  the  cars  at  Richmond.  Sny- 
der &  Co.  proceeded  to  furnish  this  material 
from  time  to  time  during  the  summer  and  fall 
of  18B6,  receiving  partial  payments  from  Lang- 
ley  &  Co.  as  delivery  was  made.  On  Decem- 
ber 8,  1896,  Snyder  &  Co.  wrote  a  letter  to 
Dr.  Randolph,  who  was  chairman  of  the  bnOd- 
iag  committee  on  behalf  of  the  University  of 
Virginia,  saying  that  the  firm  had  tried  to  get 
a  special  report  as  to  the  standing  of  Langley 
4k  Co.  through  the  mercantile  agencies,  but 
bad  failed  In  their  endeavor;  that  they  had  a 
contract  for  the  ironwork  to  be  used  on  the 
rotunda,  amonnting  to  $10,000;  that  tbey  were 
ready  and  anxious  to  do  this  work,  but  that 
heavy  losses  during  the  year  had  made  them 
cautious.  Continuing,  they  said:  "Please  ad- 
Ttoe  na  how  we  can  secure  ourselves.  Any 
Information  that  you  can  give  us  will  be 
tbankfnlly  received.  We  hope  you  will  treat 
tblB  inquiry  as  purely  confidential,  as  we  are 
rery  friendly  with  the  contractors,  and  do 
vot  wish  to  offend  them.  Hoping  you  wlU 
give  this  your  prompt  attention,  we  remain, 
very  truly  yours,  [Signed]  Asa  Snyder  & 
Co." 

Tbe  reply  to  this  letter  was  dated  Decem- 
ber S,  1896,  and  was  written  by  Robert  Rob- 
ertson, superintendent  of  grounds  and  tralld- 
'taigs  at  the  university,  who  Informed  Snyder 
tk  Co.  that  Langley  &  Co.  "were  general  con- 
tractors for  the  University  of  Virginia  for  all 
of  their  building-  work  now  in  band,  and 
that  the  contracts  amount  to  over  $269,000; 
and  they  have  been  at  work  since  the  first 
of  July  last  They  have  given  ns  very  fair 
satisfaction,  and  we  know  of  no  trouble  that 
tbey  are  in.  Certainly  their  record  has  been 
kept  clear  so  far  as  mechanics'  liens  are  con- 
cerned. We  settle  with  them  monthly  on 
tbe  estimate  of  oar  architects,  McKim,  Meade 
A  White,  of  New  York,  withholding  15  per 
cent  until  the  satisfactory  completion  of  tbe 
whole  work.  Further  than  this  we  have  no 
Information  that  will  be  of.  service  to  you, 
and  they,  bdng  Richmond  people,  onght  to 
be  better  known  to  you  than  to  ns.  Your 
letter  to  us  was  confidential,  and  we  hope 
that  you  will  regard  this  reply  as  equally 

In  the  execution  of  thdr  contract  with 
liangley  A  Co.,  Snyder  &  Co.  furnished  them 
at  Tarioos  times  down  to  March  29,  1897, 
-wKb  material  of  the  value  of  $2,802.60,  leav- 
ing a  balance  due  of  $1,627.60,  as  shown  by 
tbe  bill  of  particulars  filed  with  the  declara- 
tion. The  monthly  estimates  for  work  done 
by  Langley  &  Co.  varied  from  $25,000  per 
month  to  as  much  as  $40,000  per  month,  and 


of  these  sums  tbey  were  entitled  to  draw, 
upon  the  certificate  of  the  architects,  85  per 
cent.  Before  the  1st  of  November,  1806,  this 
reserve  had  been  trenched  upon  to  the  extent 
of  $3,000,  in  accordance  with  an  arrange- 
ment between  Langley  &  Co.  and  tbe  uni- 
versity; but  there  still  remained  in  the 
hands  of  tbe  university  a  large  balance  of 
tbe  reserve  fimd.  In  February  and  March, 
1897,  Langley  &  Co.  found  themselves  in 
need  of  ready  money.  It  was  rumored  that 
their  sabcontractors  were  not  being  promptly 
paid.  Tbe  buildings  were  approaching  com- 
pletion, and  Langley  &  Go.  were  called  upon 
for  a  statement  as  to  the  condition  of  tbe 
work  and  their  accounts,  and  tbe  architects 
refused  to  Issue  any  certificates  nntll  such 
statements  were  furnished. 

In  April  and  May  numerous  notices  were 
served  on  the  university  by  snbcontractors 
to  stop  any  further  payment  of  money  to 
Langley  &  Co.,  and  on  the  15th  of  May 
they  surrendered  their  contract  The  onl- 
versity  acquiesced  in  this  determination  upon 
the  part  of  Langley  &  Co.,  took  possession 
of  the  tools  and  material  npon  the  grounds, 
and  relet  the  work  to  Roes  F.  Tucker,  who 
completed  it  at  a  cost  largely  In  excess  of 
what  would  have  been  due  under  the  con- 
tract with  Langley  &  Co.,  so  that  there  la 
nothing  due  by  the  university  to  them. 

On  May  10th  Asa  Snyder  went  to  the  uni- 
versity, and  on  May  14th  wrote  Dr.  Ran- 
dolph, stating  that  his  firm  were  subcon- 
tractors for  ironwork  under  C.  E.  Langley  & 
Co.,  general  contractors,  giving  tbe  amount 
of  his  bin,  and  on  tbe  same  day  gave  formal 
notice  in  writing  to  tbe  university,  under 
section  2479  of  the  Code,  of  his  daim 
against  Langley  &  Co.  for  iron  sold  and  de- 
livered to  tbem.  During  this  visit  to  the 
university,  Snyder  called  to  see  Dr.  Ran- 
dolph, who  told  him,  according  to  Snyder's 
version  of  tbe  interview,  that.  If  the  iron- 
work bad  not  been  put  upon  the  buildings, 
be  would  be  paid  for  it.  Dr.  Randolph  de- 
nies this,  but  upon  tbe  demurrer  to  the  evi- 
dence Snyder's  account  is  to  be  taken  as 
true,  though  the  question  of  law  would  still 
remain,  has  Dr.  Randolph  authority  to  bind 
the  university  by  such  a  promise? 

On  May  7,  1897,  Snyder  &  Co.  sent  tbe  fol- 
lowing telegram  to  Dr.  Randolph:  "Please 
see  that  our  claim  for  twenty-four  hundred 
dollars  for  ironwork  on  university  building 
Is  protected.    Letter  will  follow." 

On  the  same  date  be  wrote  the  following 
letter:  "We  wired  yon  to-day:  'Please  see 
that  our  claim  for  twenty-four  hundred  dol- 
lars for  ironwork  on  university  building  Is 
protected.  Letter  will  follow.'  We  were  ad- 
vised to  take  this  step  upon  information  we 
received  in  regard  to  Langley  &  Co.,  general 
contractors  on  tbe  university  building.  We 
were  Informed  by  Mr.  Delbaye  that  the  board 
would  meet  to-day  for  the  purpose  of  taking 
tbe  work  out  of  their  hands,  and  building  the 
same  themselves.    If  such  is  the  case,  we  r^ 
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spectfully  ask  that  yon  protect  ns  to  the 
amount  of  our  claim,  viz.,  amount  of  bill  ren- 
dered for  ironwork  delivered,  $1,627.60;  also 
partly  finlBhed  work  for  second  gallery  In 
rotonda  building  now  under  construction  in 
our  works,  approximating  $772.40,— making, 
total  $2,400.  We  suspended  work  on  tbls 
contract  until  we  received  your  reply.  We 
wlU  further  state  that  our  agreement  calls 
for  settlement  In  full  for  all  extra  work,  and 
monthly  payments  on  contract  work,  less  16 
per  cent,  on  the  16th  of  each  month.  Please 
advise  us  as  to  the  condition  of  affairs,  and 
If  we  have  been  correctly  informed,  and  If 
yoa  think  it  wHI  be  necessary  for  ns  to  send 
np  to  yon  a  representative  to  look  after  this 
matter.  We  will  treat  any  Information  yon 
can  give  as  strictly  confidential." 

And  on  May  14th  they  wrote  again  as  fol- 
lows: "We  wired  yon  on  the  7th  Inst:  'Please 
see  that  our  claim  for  twenty-four  hundred 
dollars  for  work  on  imiversity  building  is  pro- 
tected,' which  message  we  now  confirm,  u 
■nbcontractors  for  Ironwork  under  C.  EL 
Langley  &  Company,  general  contractors. 
The  amount  of  onr  bill  for  partly  furnished 
Ironwork  for  second  gallery  in  rotunda  build- 
ing, now  imder  construction  in  our  works,  la 
$772.60;  making  a  total  of  $2,400." 

On  May  16,  1897,  the  nnlversity  and  Lang- 
ley  &  Co.  altered  into  an  agreement  which 
recites  that:  "By  a  contract  between  the 
parties  dated  May  2eth,  1806,  the  parties  ot 
the  first  part  nndertook  the  construction  of 
certain  baildlnga  at  the  University  of  Vir- 
ginia for  the  parties  of  the  second  part,  in  the 
fifth  clause  of  which  contract  it  was,  among 
other  things,  specified  that,  if  the  parties  of 
the  first  part  failed  in  the  performance  of  any 
of  the  agreements  contained  In  said  contract, 
and  the  architects  named  In  said  contract  cer- 
tified that  such  failure  was  sufficient  cause  for 
such  action,  the  parties  of  the  second  part 
should  be  at  liberty  to  terminate  the  employ- 
ment of  the  parties  of  the  first  part  for  the 
said  work,  and  enter  upon  the  premises,  and 
take  possession  of  all  materials,  tools,  etc., 
and  to  employ  any  other  person  or  persons  to 
finish  the  work  and  provide  the  materials 
therefor  at  the  risk  and  expense  of  the  said 
Charles  E.  Langley  &  Company.    •    •    • 

"And  whereas,  the  said  parties  of  the  first 
part  do  hereby  admit  and  acknowledge  In  all 
respects  the  right  and  authority  of  the  said 
parties  of  the  second  part  to  take  the  action 
proposed  by  them  with  respect  to  the  said 
contract  and  work  as  above  stated,  and  that 
the  said  architects  have  the  full  right  and  au- 
thority In  the  premises  to  make  their  cer- 
tificate as  aforesaid. 

"And  whereas,  by  trust  deed  ol  even  date 
herewith  the  said  parties  of  the  first  part 
have  secured  to  the  said'  parties  of  the  second 
part  the  sum  of  $4,600  upon  the  aforesaid  ma- 
terials, tools,  etc.,  which  sum  was  advanced 
as  shown  in  said  trust  deed  for  the  purpose  of 
paying  the  laborers  and  mechanics  of  the  said 
parties  of  the  first  part  which  It  was  deemed 


desirable  to  pay,  and  said  deed  of  tmst  being 
subject  to  the  provisions  of  this  contract,  and 
subordinate  hereto  as  a  part  hereof,  and  here- 
to annexed: 

"Now,  therefore,  In  coiuideratlon  of  the 
premises,  the  said  parties  of  the  first  part  do 
hereby  admit,  acknowledge,  and  declare  that 
In  all  respects  the  said  parties  of  the  second 
part  and  the  architects  aforesaid  had  and 
have  full  power  and  authority  to  give  the  no- 
tice and  make  the  certificate  aforesaid,  and 
that  after  the  expiration  of  three  days  from 
this  date  the  said  parties  of  the  second  part 
will  have,  and  they  are  hereby  given  and 
granted,  full  power  and  authority  to  enter  up- 
on the  said  premises,  and  take  possession  of 
all  the  materials,  tools,  etc.,  thereon,  and  to 
employ  any  other  person  oi  persons  to  finish 
the  work,  and  to  provide  the  materials  there- 
for, and  in  all  respects  to  act  In  accordance 
with  and  be  guided  by  the  provisions  of  the 
fifth  danse  of  the  aforesaid  contract" 

Am  of  the  same  date  Langley  &  Co.  execut- 
ed a  deed  of  trust  conveying  all  the  property 
of  every  kind  belonging  to  them  upon  the 
g^rounds  of  the  University  of  Yirglola  or  else- 
where In  the  county  of  Albemarie  to  aocuie 
the  payment  to  the  university  of  their  note 
for  $4,600,  given,  as  stated  in  the  contract 
Just  recited,  to  pay  certain  laborers  and  me- 
chanics who  had  been  in  the  employment  of 
Langley  &  Co.  Under  this  deed  and  contract 
the  property  mentioned  therein  passed  into  the 
possession  of  the  University  of  Virg^inia. 

This  material,  including  the  ironwork,  had 
been  estimated  for  by  architects  nnder  the 
contract  vrlth  Langley  &  Co.,  and  constituted 
a  part  of  the  sum  upon  which  Langley  A  Da 
were  entitled  to  draw  85  per  coit  in  accord- 
ance with  the  thirteenth  clause  of  the  con- 
tract between  Langley  &  Go.  and  the  unl- 
versity. 

On  May  14,  1897,  Snyder  &  Co.  gave  to  the 
university  the  following  notice:  "Take  no- 
tice that  as  subcontractors  under  O.  £}.  Lang- 
ley &  Go.  for  doing  ironwork  contemplated  by 
their  contract  we  have  a  claim  amoimting  to 
$1,627.60  as  of  the  10th  of  April,  1897.  for 
work  and  materials  furnished  in  and  about 
the  erection  and  repair  of  buildings  at  the 
University  of  Virginia,  under  your  authority 
and  direction.  0. 1.  Snyder,  doing  business  as 
Asa  Snyder  &  Co."  And,  finally,  on  February 
19, 189S,  gave  further  notice  of  the  said  claim 
of  $1,627.60,  with  interest  from  the  10th  of 
April,  1897,  and  on  the  same  day  filed  a  me- 
chanic's lien  in  due  form  in  the  clerk's  office 
of  Albemarle  county  court 

This  is,  we  believe,  a  fair  summary  of  the 
facts  presented  by  the  record;  In  other 
words,  to  state  the  proposition  in  the  terms 
of  the  rule  with  respect  to  demurrers  to  evl* 
dence,  these  are  the  facts  which  should  rea- 
sonably be  inferred  from  the  evidence  de- 
mntied  to.  There  la  really  no  great  con- 
filet  In  the  evidence,  bnt  If  tben  were,  that 
would  oonBtltnte  no  reason  for  refnataig  to 
oompd  •  Joiadw  in  tiw  denramr. 
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"By  -the  demurrer  to  the  evidence  the 
party  demurring  Is  considered  as  admitting 
the  truth  of  hla  adyer sary's  evidence,  and  all 
just  inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  and  as  waiving  all  of 
hiB  own  evidence  which  conflicts  with  that 
of  his  adversary,  and  all  inferences  from 
hla  own  evidence  which  do  not  necessarily  re- 
pult  therefrom."  Johnson's  Adm'r  v.  Rail- 
way Ck).,  supra. 

By  the  very  terms  of  the  rule  governing 
demurrers  to  evidence  a  conflict  of  evidence 
Is  contemplated,  and  the  conflict  is  deter- 
mined by  rejecting  the  parol  evidence  of  the 
demurrant  which  conflicts  with  that  of  his 
adversary. 

We  are  of  opinion  that  the  court  erred  tai 
refusing  to  compel  a  Joinder  in  the  demurrer, 
and  that  for  this  reason  its  Judgment  should 
be  reversed. 

It  now  remains  for  us  to  determine  what 
Judgment  this  court  should  enter.  We  have 
a  bill  of  exceptions  taken  to  the  ruling  of 
the  court  refusing  the  defendants'  motion  to 
compel  the  plaintiff  to  Join  in  the  demurrer, 
and  In  that  bill  of  exceptions  all  the  evl- 
deaee  adduced  at  the  trial  is  spread  upon  the 
record.  We  have  a  verdict  of  the  Jury,  In 
which  the  full  amount  claimed  by  the  plain- 
tiff Is  awarded;  and  we  do  not  perceive  that 
the  ends  of  Justice  would  be  subserved  by 
revoslng  this  case  and  remanding  it  to  the 
circuit  court  with  instructions  to  compd  a 
Joinder  in  the  demurrer,  when  we  have  in 
the  record  every  requisite  necessary  to  a 
complete  adjudication  of  the  controversy. 
We  have  the  demurrer  which  was  tendered 
to  the  evidence;  we  have  the  evidence  spread 
upon  the  record,  which  is  of  such  a  char- 
acter as,  in  our  judgment,  required  the  court 
to  compel  a  Joinder  In  the  deifiurrer;  and  we 
have  the  verdict  of  the  Jury  awarding  dam- 
ages to  the  full  amount  claimed  by  the  plain- 
tiff in  his  biU  of  particulars.  To  proceed  to 
Judgment,  Instead  of  remanding  the  case, 
may  be  regarded  as  innovation,  but  It  Is  one 
which  promotes  the  administration  of  Jus- 
tice, can,  under  the  circumstances  of  this 
case,  do  no  Injustice,  and  ends  the  contro- 
versy without  subjecting  the  parties  to  fur- 
ther delay  and  additional  costs.  We  shall 
therefore  proceed  to  inquire  what  Judgmoit 
the  court  should  pronounce. 

Defendants  in  error.  In  order  to  recover, 
must  show  that  a  fraud  was  practiced  up- 
on them  by  Langley  &  Co.  when  they  were 
Induced  to  enter  Into  the  contract  under  which 
the  property  in  controversy  was  manufac- 
tured, sold,  and  delivered  to  L>angley  &  Oo. 
Frai^  must  be  plainly  averred  and  clearly 
proven.  When  established,  it  renders  the 
contract  which  It  taints  voidable  at  the  op- 
tion of  him  who  is  injured  by  It;  and  this 
right  to  dlsafOrm  must  be  exercised  prompt- 
ly, and  wtthont  Tmnecessar}'  delay,  the  time 
depending  upon  the  circumstances  of  the 
particular  casa    The  election  to  abide  by  a 


contract  may  be  shown  by  proof  of  acqui- 
escence In  It,  and  any  act  which  discloses  au 
Intentlm  to  abide  by  the  contract  will  be 
snfficlent  to  ratify  it,  always  provided  that 
the  acquiescence  or  ratification  was  with 
knowledge  of  the  facts  which  gave  the  right 
to  repudiate  it;  and  such  election,  whether 
manifested  by  mere  acquiescence  or  by  posi- 
tive acts,  when  once  made.  Is,  as  a  rule,  ir- 
revocable. These  propositions  are  elemen- 
tary, and  have  been  asserted  In  the  following 
cases,  and  others  too  numerous  to  cite:  Jef- 
fries V.  Improvement  Co.,  88  Ya.  869,  14  S. 
B.  661;  Rouzie  v.  Daingerfleld,  97  Va.  708, 
84  8.  B.  899;  2  Pom.  Eq.  Jur.  §  897;  Kerr, 
Fraud  &  M.  299;  Wilson  v.  Hundley,  96  Va. 
96,  80  S.  B.  492,  70  Am.  8t  Rep.  837;  Hurt 
v.  MUler,  9B  Va.  82,  27  8.  B.  831;  Improve- 
ment Co.  V.  Brady,  92  Va.  71,  22  S.  B.  845; 
and  Grymes  v.  Sanders,  93  U.  S.  66,  23  L. 
Bd.  798. 

It  Is  not  sufficient,  to  establish  fraod  in 
the  sale  of  personal  property,  to  show  that 
the  purchaser  was  at  the  time  flnanclally 
embarrassed.  TV>  hold  that  the  naked  fact 
that  a  man  was  in  straitened  circumstances 
when  be  made  the  purchase  tainted  the 
transaction  with  fraud  would  be  to  condemn 
every  man  who  became  embarrassed  to  hope- 
less ruin.  It  would  paralyse  his  efforts, 
compel  blm  to  withdraw  from  business,  and 
deprive  him  of  the  only  hope  of  restoring  his 
fortunes.  Such  a  conclusion  would  be  in- 
jurious to  society,  and  cruel  and  mtaions  to 
the  Individual,  and  the  law  in  its  benignity 
tolerates  no  such  prlncipl& 

It  Is  true  that  Insolvency  Is  a -factor  to  be 
considered  along  with  other  circumstances 
which  may  appear  In  the  case,  but  will  not 
of  itself  be  sufficient  to  vitiate  and  destroy 
a  contract 

In  the  Anonymous  Case,  reported  In  67  N. 
Y.  698,  where  the  defendants,  who  were  bank- 
ers, purchased  a  draft  when  they  were  hope- 
lessly insolvent,  to  their  knowledge,  the  court 
held  the  defendants  guilty  of  fraud  in  con- 
tracting the  debt,  and  said  their  conduct  was 
not  like  that  of  a  trader  "who  has  become 
embarrassed  and  insolvent,  and  yet  has  rea- 
sonable hopes  that  by  continuing  In  business 
he  may  retrieve  his  fortunes.  In  such  a  case 
he  may  buy  goods  on  credit,  making  no  false 
representations,  without  the  necessary  Impu- 
tation of  dishonesty,"— citing  Nichols  v.  Pin- 
ner, 18  N.  y.  295;  Brown  v.  Montgomery,  20 
N.  T.  287,  75  Am.  Dec.  404;  Johnson  v.  Mon- 
ell,  *41  N.  Y.  655;  Chaffee  v.  Fort,  2  Lans.  81. 
"But  it  Is  believed  no  case  can  be  found  In 
the  books  holding  that  a  trader,  who  was 
hopelessly  insolvent,  knew  that  he  could  not 
pay  his  debts,  And  that  he  must  fall  in  busi- 
ness, and  thus  disappoint  hia  creditors,  could 
honestly  take  advsntage  of  a  credit  Induced 
by  his  apparent  prosperity,  and  thus  obtain 
property  which  be  bad  every  reason  to  believe 
he  could  never  pay  for.  In  such  a  case  he 
does  an  act,  the  necessary  result  of  which  will 
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be  to  cheat  and  defraud  another,  and  the  In- 
tention to  cheat  will  be  inferred."  This  prop- 
osition, thus  stated,  was  approved  by  the  su- 
preme court  of  the  United  States  in  Railway 
Co.  T.  Johnston,  133  U.  S.,  at  page  576,  10 
Sup.  Ct  390,  33  L.  Ed.  683. 

If  the  evidence  In  this  case  measured  up  to 
the  requirements  of  the  principle  thus  announ- 
ced, we  should  have  no  hesitation  In  holding 
that  the  contract  under  investigation  was  pro- 
cured by  fraud.  Snyder  &  Co.  and  Langley  ft 
Co.  all  resided  in  the  city  of  Richmond.  Whoi 
Langley  &  Go.  commenced  negotiations 
which  resulted  to  the  contract  with  Snyder  & 
Ca,  they  franldy  informed  the  defendants  in 
error  that  they  were  not  in  a  condition  to  pay 
In  cash  for  the  property  they  desired  to  pur- 
chase. They  told  Snyder  &  Co.  that  they  had 
been  accepted  as  bidders  for  the  erection  of 
certain  buildings  at  the  university.  They 
were  actually  engaged  In  the  conduct  of  oth- 
er boalness  at  the  time;  and  there  is  not  a 
word  of  testimony  In  this  case,  nor  a  fact 
proyen,  which  shows  that  at  the  date  of  that 
contract  Langley  &  Co.  were  in  point  of  fact 
InaOlTent,  or  that  they  were  seriously  em- 
barrassed. Before  the  bid  was  awarded 
Langley  &  Go.  by  the  University  of  Virginia, 
the  officers  of  that  Institution  charged  with 
mperlntending  the  erection  of  Its  buildings, 
men  of  character  and  intelligence,  depose  that 
they  made  diligent  inquiry  aa  to  the  financial 
standing  of  Langley  ft  Ca  They  ascertained 
no  fact  that  led  them  to  doubt  the  solvency 
of  the  firm  or  its  ability  to  execute  the  con- 
tract Into  wliich  it  was  about  to  enter,  which 
btvolved  about  $269,000. 

The  bid  at  which  Langley  &  Oo.  were 
awarded  the  contract  was  far  below  that  of 
the  next  highest  bidder,  the  disparity  being 
80  great  as  to  excite  the  belief  that  their  Judg- 
ment was  seriously  at  fault  in  making  thdr 
estimates.  This  establishes,  perhaps,  their 
want  of  discretion  and  capacity  to  conduct 
successfully  an  enterprise  of  aach  magnitude, 
but  is  not  a  fraudulent  dicnmstance  from 
which  a  fraudulent  purpose  must  be  deduced. 

In  December,  1896,  Snyder  &  Co.  wrote  to 
th«  building  committee  at  the  university  to 
get  Information  as  to  the  financial  standing 
at  Langley  &  Ca  They  had  endeavored  wlth- 
ont  success  to  ascertain  it  from  the  mercantile 
agencies.  In  reply  to  their  letter  of  Inquiry, 
Robertson,  the  superintendent  at  the  univer- 
sity, Informed  Snyder  &  Ca  that  Langley  ft 
Co.  were  general  contractors  to  erect  bnlldinga 
then  In  course  of  construction  at  the  Uni- 
versity of  Virginia;  that  the  contract  amount- 
ed to  $269,000;  that  they  had  been  at  worlc 
since  the  Ist  of  July;  that  they  had  given 
satisfaction,  and  that  the  university  had  no 
knowledge  of  any  trouble  they  were  in;  that 
their  record  had  been  Ic^  clear  of  mechan- 
laf  liens;  that  they  settled  with  them  month- 
ly on  the  estimate  of  ttaetar  architects,  with- 
holding 16  per  cent  until  the  mttatmetary  cam- 
pletlon  at  the  whole  work. 


Ebch  of  these  representations  is  shown  to 
be  literally  true,  except  that  with  respect  to 
the  retention  of  16  per  cent  reserve  fund. 
That  bad  been  encroached  upon,  but  there ' 
was  still  in  the  hands  of  the  university  more 
than  enough  to  meet  the  demands  of  Snyder 
&  Co.,  if  It  were  conceded  that  they  had  any 
Interest  In  It,  or  tliat  their  contract  was  in- 
duced by  It  In  effect  therefore,  it  may  be 
said  that  each  and  every  representation  con- 
tained In  that  letter  was  true.  The  16  per 
cent!  was  withheld,  as  stated  in  the  letter  of 
Mr.  Robertson,  until  the  satlsfactoiy  comple- 
tion of  the  whole  work,  and  was  retained  for 
the  benefit  of  the  owner  alone.  "The  owner  Is 
under  no  obligation  to  protect  the  Interest  of 
the  subcontractor,  except  where  the  latter  has 
complied  with  the  law,  and  thus  put  himself 
In  a  position  to  demand  protection  from  the 
owner."  Schrieber  v.  Bank,  99  Va.  257,  88  & 
E.  134. 

During  the  winter  of  1897  Snyder  ft  Oo. 
became  imeasy,  but  continued  to  furnish  sup- 
plies under  their  contract  until  the  last  of 
March.  The  goods  were  manufactured  and  de- 
livered to  Langley  &  Co.  f.  o.  b.  the  cars 
at  Richmond,— in  accordance  with  the  con- 
tract When  delivered,  title  passed  out  of  the 
vendor  and  vested  in  the  vendee,  subject  It 
Is  true,  to  be  devested  if  there  was  fraud  In 
the  procurement  of  the  contract  and  Snyder 
&  Ca  should  promptly  dlsafllrm  It  and  demand 
a  restitution  of  the  goods.  We  do  not  think 
that  from  the  facts  proven  In  this  case  we  can 
bold  that  the  contract  was  at  any  time  void- 
aide.  If  it  had  been,  then  Snyder  ft  Oo.  were 
required  by  every  obligation  of  good  faith  to 
the  University  of  Virginia  to  repudiate  it  with- 
out delay.  They  knew  the  purpose  for  wlilch 
these  goods  had  been  ordered;  they  knew  that 
they  were  being  delivered  upon  the  grounds 
at  the  university;  and  they  should  have  acted 
without  hesitation  as  soon  as  facts  came  to 
their  knowledge  which  would  Justify  them 
in  a  repudiation  of  the  sale  and  In  demanding 
a  restltntion  of  the  property.  So  far  from  tak- 
ing steps  to  repudiate  the  contract  or  to  dla- 
dose  any  purpose  to  disaffirm  it  they  called 
upon  the  university  to  aid  them  In  collecting 
the  purchase  money  when  there  was  no  par- 
chase  money  due  them  if  the  contract  was  to 
be  disaffirmed.  They  dealt  with  the  univer- 
sity, and  bargained  with  it  under  drcnmstan- 
ces  which  involved  the  assumption  that  tlfle 
to  the  property  had  passed  out  of  them  Into 
Langley  ft  Go.,  and  from  that  firm  bad  vested 
in  the  nnlversity,  and  yet  they  uttered  no 
word  and  did  no  act  indicative  of  the  pur- 
pose to  disaffirm  or  to  repudiate  the  transac- 
tion and  to  demand  a  restitution  of  the  gooda 
The  flnal  act  in  the  transaction  was  an  effort 
on  their  part  to  secure  the  purchase  price  by 
filing  a  mechanic's  Hen  upon  the  buildings  to 
the  clerk's  office  of  the  county  conrt  of  Albe- 
marle. So  that  If,  as  an  original  pcopoettha, 
there  bad  been  fraud  hi  the  transaction,  whldi 
gave  the  right  to  repudiate  tt,  It  has  been  ntl- 
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fled  with  the  fnn  knowledge  of  every  fact  con- 
nected wltb  the  transaction. 

But  it  l8  claimed  on  behalf  of  defendants 
In  error  that,  although  the  conduct  of  Snyder 
&  Co.  may  have  ratlfled  a  transaction  void- 
able for  fraud,  so  as  to  vest  absolutely  the 
property  which  was  the  subject  of  the  con- 
tract, there  still  remains  the  right  In  Snyder 
ft  Ck).  to  recover  damages  for  the  injury  tbey 
had  suffered  in  an  action  of  deceit. 

The  only  plaintiff  In  error  in  the  case  be- 
fore us  is  the  University  of  Virginia.  It  owed 
no  duty  involving  trust  and  confidence  to  Sny- 
der &  Co.  It  had  no  contractual  relations 
with  them.  They  were  strangers  to  each  oth- 
er. Snyder  &  Co.  called  upon  the  university 
for  information.  It  was  given  frankly,  fully, 
and  truthfvaiy.  There  is  not  the  slightest  sus- 
picion resting  upon  plaintiff  in  error  with  re- 
spect to  the  procurement  of  the  contract 
When  Langley  &  Co.  abandoned  their  effort 
to  complete  the  buildings,  Snyder  &  Co.  bad 
fun  knowledge  of  the  fact.  They  had  deliv- 
ered the  property  In  dispute  to  Langley  8e 
'Ca,  and  It  was  upon  the  premises  of  the  Uni- 
versity of  Virginia.  As  we  have  seen,  there 
was  no  repudiation  of  the  contract,  and  no 
demand  for  the  restitution  of  the  property. 
It  passed,  under  the  contract  and  deed  of  trust 
of  Langley  &  Co.,  with  full  imowledge  of 
Snyder  &  Co.,  into  the  possession  and  owner- 
ship of  the  University  of  Virgtoia;  and  still 
Qiey  made  no  sign  indicating  a  purpose  to 
repudiate.  Under  such  circumstances  an  ac- 
tion of  deceit  could  not  be  maintained. 

There  is  one  feature  of  the  case  to  which 
we  should,  perhaps,  allude.  Two  counts  of 
tbe  declaration  were  dismissed  upon  the  de- 
murrer, and  defendants  in  error  earnestly  con- 
tend that  In  this  there  was  error  to  their  prej- 
udice. They  went  to  trial  uiwn  the  declara- 
tion as  established  by  the  Judgment  of  the 
court,  and  recovered  a  verdict  and  Judgment 
for  all  that  was  demanded.  Tbe  two  counts 
which  were  dismissed  set  forth  substantially 
as  the  ground  of  action  the  facts  which  we 
have  considered  as  insufficient  to  warrant  a 
recovery  by  the  plaintiff,  but  as  requiring  at 
the  hands  of  the  court  a  Judgment  for  the  de- 
fendant Under  the  count  in  trover,  which 
alleges  a  fraudulent  conversion  by  the  plaln- 
tlfl  in  error  of  tbe  property  of  the  defend- 
ants In  error,  every  fact  and  circumstance 
from  the  beginning  to  the  end  of  this  trans- 
action was  brought  before  tbe  Jury  and  tbe 
court;  so  that  in  whatever  aspect  the  case 
may  be  'riewed,  no  other  result  could  have 
been  reached  than  that  which  we  have  an- 
nounced, and  therefore  we  can  assert  with 
entire  confidence  that  there  was  no  error  to 
tbe  prejudice  of  the  defendants  in  error  in  dis- 
missing the  first  and  second  counts  of  the  dec- 
laration. 

Upon  the  whole  case  we  are  of  opinion  that 
tbe  circuit  court  should  have  compelled  a  Join- 
der In  the  demurrer,  and  should  then  have  ren- 
dered Judgment  upon  tbe  verdict  of  the  Jury 
for  the  plaintiff  In  error. 
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(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

PROHISSORT  NOTB— ACTION  AOAINST  JOINT 
MAKERS  —  DBFBNSB  OF  AGENCY  —  AMEND- 
MENT TO  FETITION-IMPROPRIETY-INSTRUC- 
TION  ON  AGENCY— SUPPORT  IN  EVIDKNCE— 
ADMISSION  OF  PREJUDICIAL  EVIDENCE  — 
GROUND  FOR  NEW  TRIAL  —  DEFENSE  BT 
PARTY  PRO  SB-RIGHT  TO  ADDRESS  JURY. 

1.  The  amendmeDt  offered  was  not  germane 
to  the  cause  of  action  set  out  in  the  original 
petition,  and  should  not  have  been  allowed  over 
the  objection  of  the  defendant. 

2.  There  being  no  evidence  in  this  case  to  au- 
thorize a  charge  on  the  law  of  agenc;^,  the 
same  should  not  have  been  referred  to  m  tbe 
instructions  given  to  the  jury. 

3.  The  trial  judge  erred  in  instructing  the 
jury  as  complained  of  in  the  fifth  ground  of  tbe 
amended  motion  for  a  new  trial. 

4.  Evidence  irreleyant  to  the  issne  on  trial 
should  not,  when  objected  to  on  that  ground,  be 
permitted  to  go  to  the  jury;  and  when  such 
evidence  is  calculated  to  prejudice  the  jury 
against  one  of  the  parties,  its  admission  over 
proper  objection  affords  good  ground  for  a  new 
trial. 

5.  A  party  to  a  suit  in  any  of  the  courts  of 
this  state  has  a  right  to  prosecute  or  defend 
his  own  case  in  person  or  by  attorney,  or  both; 
but  when  a  person  is  sued,  and  the  answer 
which  he  makes  sets  up  no  defense,  and  under 
his  own  evidence  the  plaintiff  is  entitled  to  a 
verdict  against  him,  he  has  no  cause,  and  no 
right  to  appear  and  address  the  Jury  to  whom 
the  case  has  been  submitted. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  J.  D.  Head  against  H.  A.  Gunn 
and  another.  From  a  Judgment  for  plaintiff, 
defendant  H.  A.  Gunn  brings  error.    Reversed. 

Hardeman  A  Moore,  for  plaintiff  In  error. 
Arthur  L.  Dasher,  for  defendant  In  error. 

LITTLB,  J.  Head  instituted  an  action  In 
the  city  court  of  Macon  against  U.  M.  Gnon 
and  H.  A.  Gunn  to  recover  a  Judgment  on  a 
promissory  note,  dated  May  23,  1893,  which 
on  Its  face  Jolntiy  and  severally  bound  the 
defendants  to  pay  to  the  order  of  the  plafai- 
tlff  $750  80  days  after  date.  On  August  .15, 
1S99,  Mrs.  H.  A.  Gunn,  one  of  tbe  defend- 
ants, filed  her  separate  answer,  denying  lii' 
debtedness,  and  pleading  non  est  factum.  In 
March,  1900,  the  other  defendant  U.  M.  Gunn, 
filed  an  answer,  in  which  he,  after  admitting 
all  of  the  allegations  In  tbe  petition,  with  the 
exception  that  he  denied  In  general  terms  that 
be  was  Indebted  to  plaintiff  in  any  sum  what- 
ever, set  forth,  as  matter  of  defense  to  tbe 
action,  that  he  was  acting  solely  as  the  agent 
of  his  codefendant  Mrs.  H  A.  Gunn,  in  ne- 
gotiating the  note  sued  on,  being  at  that  time 
and  before  her  general  agent  for  the  purpose 
of  managing  her  business  interests,  with  pow- 
er to  negotiate  notes,  borrow  money,  buy 
goods  pn  credit  Incur  debts,  all  In  her  name, 
and  to  bind  her  estate  thereby;  that  he  re- 
ceived no  benefit  whatever  from  said  note,  but 
all  of  Its  proceeds  were  used  by  hhn  In  said 
general  agency  in  paying  the  expenses  of  ber 
farming  interests  and  charges  against  her  land; 
that  H.  A.  Gunn  had  signed  the  note  in  hla 
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presence,  had  reaped  all  the  benefits  arising 
therefrom,  and  Is  the  only  one  against  whom 
a  Judgment  should  be  rendered.  Subsequent- 
ly, at  the  trUd  In  June,  1900,  the  plaintiff 
offered  an  amendment  to  his  i)etitlon,  to  the 
effect  that  the  note  was  given  partly  for  sup- 
plies furnished  Mrs.  H.  A.  Ounn  through  her 
general  agent,  U.  M.  Ounn,  for  the  purpose 
of  conducting  her  farming  interests  and  im- 
proving her  lands,  and  was  partly  for  money 
loaned,  which  was  used  by  Gunn,  as  general 
agent,  in  payhig  taxes  and  laborers  in  the  in- 
terest of  Mrs.  H.  A.  Gunn;  that  her  agent 
had  full  power  and  authority  to  manage  the 
affairs  of  Mrs.  Gunn,  and  to  charge  her  es- 
tate, and  she  reaped  the  benefits  arising  from 
the  conduct  of  her  agent  in  procuring  from 
petitioner  said  supplies  and  money.  To  tiie 
allowance  of  this  amendment  the  defendant 
objected,  and  demurred  on  a  number  of 
grounds.  The  demurrer  was  overruled,  and 
defendant  filed  exceptions  pendente  lite,  and 
has  assigned  error  on  the  same.  The  case  was 
submitted  to  the  Jnry  on  evidence  to  which 
reference  will  hereafter  be  made,  and  a  ver- 
dict was  rendered  for  the  plaintiff  against  both 
defendants.  Mrs.  H.  A.  Gunn  filed  her  mo- 
tion for  a  new  trial,  which  being  overruled 
she  excepted.  The  motion  for  new  trial  con- 
tains 24  grounds,  many  of  which  we  find  well 
talien.  Some  show  that  errors  of  an  imma- 
terial character  were  committed  In  the  trial 
of  the  case,  and  others  appear  to  be  without 
merit.  As  the  case  is  to  be  tried  again,  It  is 
not  necessary  to  consider  and  pass  on  the 
grounds  that  the  verdict  was  contrary  to  the 
evidence  and  without  evidence  to  support  it. 
Such  of  the  rulings  of  the  trial  Judge  as  we 
deem  to  be  erroneous,  and  of  sufilcient  impor- 
tance to  cause  a  reversal  of  the  Judgment,  we 
will  refer  to  and  consider  in  the  order  In  which 
they  appear  in  the  record. 

1.  Complaint  is  made  that  the  trial  Judge 
overruled  the  demurrer  to  the  amendment 
which  the  plaintiff  offered  to  his  petition,  and 
allowed  the  same  over  defendant's  objection. 
We  are  of  opinion  that  the  court  erred  in  so 
ruling.  The  action,  it  will  be  remembered, 
was  brought  against  two  defendants,  seeking 
to  recover  a  Judgment  on  a  Joint  and  several 
note.  As  a  matter  of  law  the  answer  filed 
by  U.  M.  Gunn  set  up  no  defense  whatever 
to  the  action^  and  his  plea  should  have  been 
demurred  to  and  stricken.  Suppose  that  In 
this  transaction,  as  set  up  by  him,  U.  M. 
Gunn  was  the  general  agent  of  his  codefend> 
ant,  H.  A.  Gunn,  and  that  she  did  receive  its 
benefits,  he  nevertheless  chose  to  bind  him- 
self to  pay  It;  and  It  was  no  concern  of  the 
plaintiff,  or  the  holder  of  the  note,  how  he 
used  the  proceeds.  The  general  denial  of  In- 
debtedness on  his  part  only  amounted  to  a 
plea  of  'the  general  issue,  and  since  the  act 
of  1893  such  a  plea  Is  bad.  Civ.  Code,  {  6061. 
Plaintiff  claimed  that  the  two  defendants,  as 
several  makers  of  the  note,  were  indebted  to 
Dim  the  amounts  expressed  therein,  and  he 
■ought    to    recover    a    Judgment    for    these 


amounts.  By 'his  amendment  be  prayed  for 
no  additional  relief,  and  sought  no  different 
Judgment.  The  only  allegations  which  the 
amendment  contains  are  that  U.  M.  Gunn  was 
the  general  agent  of  H.  A.  Gunn,  and  had  au- 
thority to  manage  her  affairs  and  bind  ber 
estate;  that  the  consideration  of  the  note  was 
partly  for  money  loaned  and  supplies  used  In 
her  behalf,  which  were  procured  in  good  faith, 
and  were  necessary  to  promote  the  Interests  of 
his  principal,  who  accepted  and  enjoyed  the 
fruits  of  his  action.  What  connection  there  Is 
between  these  allegations  and  the  promise  of 
U.  M.  Gunn  to  pay  at  a  particular  time  the 
sum  mentioned  In  the  note  we  entirely  fail  to 
see.  With  this  amendment  the  Issues  were 
very  much  enlarged,  and  to  no  purpose;  for 
it  matters  not  whether  or  not  U.  M.  Ounn  was 
such  agent  and  H.  A.  Gunn  received  the  full 
benefit  of  the  consideration  for  which  the  note 
was  given.  Her  liability  to  pay  the  note,  if 
she  made  it,  would  not  be  increased  in  any 
respect  because  of  such  facts.  If  It  was  the 
Idea  of  the  pleader  that,  if  the  plaintiff  should 
fail  In  obtaining  a  Judgment  on  the  note,  he 
would  be  entitled  to  a  decree  because  of  the 
benefits  which  Mrs.  Gunn  received  from  the 
consideration  of  the  note,  that  result  could  not 
be  brought  about  by  the  amendment.  In  that 
view  the  cause  of  action  set  out  in  the  amend- 
ment would  not  be  germane  to  that  contained 
in  the  original  petition;  and,  besides,  the 
amendment  contains  no  proper  prayers. 
"Where  the  strict  l^al  rights  of  a  defendant 
are  Insisted  upon,  the  plaintiff  cannot  sue  for 
one  cause  of  action  and  recover  for  another." 
Railway  Co.  v.  Tillman,  79  Ga.  610,  6  S.  B. 
135.  The  trial  Judge  erred  in  allowing  the 
amendment. 

2.  Error  is  assigned  also  to  that  portion  of 
the  charge  In  which  the  Jury  were  instmct- 
ed  as  to  the  law  of  agency,  and  because  the 
court  In  that  connectioa  charged  the  Jury 
that,  if  a  principal  stands  by,  and  authorizes 
another  to  sign  his  w  her  name  to  a  promis- 
sory note,  either  by  word,  act,  or  silence.  It 
would  be  the  note  of  the  person  so  standlng^ 
by  and  so  authorizing;  and  that  if  they 
should  find  from  the  evidence  that  EL  A. 
Gunn  began,  the  signature,  and  did  not  com- 
plete It,  and  if  H.  A.  Gunn  wrote  the  Inidals 
of  her  name  and  stopped,  and  TJ.  M.  Ounn 
completed  the  signature  In  her  presence  and 
with  her  acquiescence,  and  if  by  her  conduct 
she  authorized  such  completion  of  her  sig- 
nature, she  would  be  bound  for  the  payment 
of  the  note.  The  legal  principle  Involved  in 
the  charge  referred  to  Is  unobjectionable, 
but,  as  we  understand  the  record.  It  has  no- 
application  to  the  evidence  In  this  case.  As 
we  have  said,  there  is  no  question  of  agency 
Involved.  Mrs.  Gunn  In  the  legal  method 
denied  that  she  executed  the  note.  The  only 
two  witnesses  In  reference  to  execution  were- 
U.  M.  and  H.  A.  Ounn.  No  part  of  the  evi- 
dence of  either  of  these  witnesses  raised  th* 
question  of  agency.  TJ.  M.  Gunn  testlfleft 
that  H.  A.  Gunn  signed  the  note;  that  her 
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Blgnatnre  -waB  very  imperfect,  or,  as  be  ez- 
IMxeaed  It,  "imperfectly  Tisll>le,"  and  her  sig- 
natmre  and  name  could  not  have  been  seen 
"in  a  prompt  way";  tbat  be  took  bis  steel 
pen,  and,  witb  Inlc  ditferent  from  tbat  in 
wbicb  8be  bad  \vrltten  ber  signature  and 
name,  ran  his  pen  over  ber  signature  for  tbe 
purpose  of  making  It  legible  and  visible.  He 
furtber  said:  "Wben  I  took  my  pen  to  fix 
tbe  signature,  Mrs.  Gunn  was  still  in  tbe 
room.  Sbe  could  bave  seen  it  But  wbetb- 
er  sbe  was  looking  at  me  wben  I  did  it  or 
not,  I .  do  not  know.  I  will  say  sbe  was  look- 
ing at  me  \^en  I  ran  my  pen  over  it"  On 
tbe  contrary,  Mrs.  Gunn  says  tbat  sbe  did 
not  sign  tbe  note  at  all,  and  nevo:  saw  It 
until  some  years  after  its  date,  and  tbat  sbe 
never  saw  U.  M.  Gunn  trace  ber  signature. 
The  plain  law  of  tbe  case  is  tbat,  If  tbe  evi- 
dence of  D.  M.  Ounn  is  true,  Mrs.  Gunn  Is 
liable,  because  sbe  signed  tbe  note,  and  tbat 
liability  is  not  dimlnisbed  because  U.  M. 
Ounn  retraced  ber  signature.  If  sbe  did  not 
sign  tbe  note,  sbe  is  not  liable,  even  if  Gunn 
was  ber  general  agent  and  did  trace  ber 
signature.  If  U.  M.  Onnu's  evidence  Is  to  l>e 
relied  on,  be  did  not  trace  ber  signature  as 
ber  agent  but  because  be  wisbed  it  to  be 
plainer.  So,  under  no  tbeory  of  tbis  evi- 
dence. Is  tbe  law  of  agency  Involved.  Nor 
can  it  arise  under  tbe  evidence  tbat  Mrs. 
Gunn  may  bave  seen  tbe  tracing,  and  did  not 
object  Before  sbe  could  be  beld  liable  as 
adopting  tbe  tracing  of  U.  M.  Ounn  over  ber 
signature,  It  must  be  made  clearly  to  ap- 
pear tbat  sbe  knew  it  and  acquiesced  in  it 
If  sbe  did  botb  tbese  tbings,  sbe  could  not 
thereafter  be  beard  to  complain  of  It  But 
the  evidence  tbat  sbe  did  Is  neither  clear  nor 
positive;  but  as  Gunn,  tbe  only  witness,  re- 
lates It  it  is  matter  of  great  doubt  whether 
sbe  knew  U,  and  the  Jury  would  not  if  it 
happened  Just  as  Gunn  said,  have  been  au- 
thorized to  find  as  a  fact  tbat  sbe  saw  Gomi 
trace  ber  signature,  or  knew  of  it  He  states 
that  sbe  could  have  seen  it,  but  whether  she 
was  looking  at  him  wben  he  did  It  be  did  not 
know,  but  would  say  sbe  was.  Tbis  was 
not  sufficient  evidence  to  authorize  tbe  Jury 
to  find  that  she  saw  Gunn  when  be  retraced 
ber  signature,  and  knew  what  be  was  doing, 
and  acquiesced  In  It.  And  as  It  would  not 
authorize  the  Jury  to  so  find,  tbe  court  should 
not  have  charged  on  the  subject  because  tbe 
evidence  did  not  warrant  It 

3.  Tbe  following  charge  is  complained  of 
to  tbe  fifth  ground  of  the  amendment  to  the 
motion:  "If  there  are  two  theories  In  the 
judgment  of  the  Jury,  tbat  are  alike  reason- 
ably deduclble  from  the  evidence,  oue  of 
which  theories  would,  In  efTect  charge  upon 
one  of  tbe  parties  in  this  case  the  crime  of 
forgery,  the  fact  that  tbe  law  presumes  every 
man  innocent  of  a  crime  Is  to  be  weighed 
by  the  Jury  in  determining  which  of  those 
two  theories  they  will  accept.  Tbe  law  pre- 
sumes every  man,  every  citizen,  innocent  of 
a  crime  charged  upon  him,  until  the  contrary 


be  estabUsbed;  and  thorefore  the  court  char- 
ges you  in  tbis  case  that  if  thnre  be  two 
theories  that  appear  to  tbe  Jury  equally  rea- 
sonable, equally  reasonably  deduclble  from 
tbe  evidence  In  tbe  case,  one  of  which  would 
Involve  the  crime  of  forgery  upon  the  part 
of  U.  M.  Gunn,  the  other  of  which  would 
not  Involve  tbe  crime  of  forgery  npon  his 
part  that  question,  and  the  fact  tbat  th6 
law  presumes  every  citizen  Innocent  of  a 
crime,  is  to  be  weighed  by  you  in  determin- 
ing which  of  these  two  theories  you  will  ac- 
cept and  what  verdict  you  wIU  render  In 
tbe  case."  In  our  opinion,  tbis  charge  was 
entirely  inapplicable  to  the  case  on  trlaL  It 
Is  true  that  the  law  does  not  presume  that 
a  person  has  committed  a  crime,  and  that  it 
presumes  every  citizen  innocent  until  his 
guilt  is  shown.  In  tbe  case  on  trial  tbe  law 
presumes  tbat  U.  M.  Ounn  told  tbe  truth. 
It  did  not  presume  that  Mrs.  Gunn  perjured 
herself.  Unfortunately,  the  testimony  of 
both  of  tbese  witnesses  as  to  the  fact  of  the 
execution  of  the  note  by  Mrs.  Gunn  could 
not  be  true;  but  whether  Mrs.  Gunn  did  or 
did  not  execute  tbe  note  must  be  determined 
from  the  evidence  in  tbe  case,  and  not  from 
{wesumptions.  Mrs.  Omm,  In  ber  sworn 
plea,  said  sbe  did  not  sign  the  note.  Being 
sworn  as  a  witness,  she  testified  tbat  sbe  did 
not  If  she  did,  she  was  guilty  of  perjury; 
and,  while  the  law  would  not  presume  tbat 
she  was  so  guilty,  tbe  finding  of  the  Jury 
must  characterize  tbe  evidence  on  this  sub- 
ject of  one  of  the  witnesses  as  false,  because 
as  to  tbe  fact  of  tbe  execution  they  were  di- 
rectly in  conflict  It  was  a  matter  for  tbe 
Jury  to  settle  under  tbe  evidence,  and  not  by 
theories;  for,  if  the  Jury  should  hesitate  to 
find  a  verdict  for  tbe  defendant  because  such 
a  verdict  would,  impliedly  at  least,  point  to 
the  witness  as  having  forged  the  Instrument 
they  should,  on  the  same  principle,  hesitate 
to  find  a  verdict  for  tbe  plaintiff,  because  not 
only  impliedly,  but  expressly,  that  verdict 
would  characterize  the  other  witness  as  a 
perjurer.  When  evidence  is  conflicting,  th« 
Jury  must  find  the  truth  by  tbe  application 
of  well-known  rules,  which  were  undoubted- 
ly communicated  to  the  Jury  in  this  case. 

4.  A  number  of  grounds  of  the  motion 
complain  that  the  court  erred  in  admitting 
certata  evidence  of  U.  M.  Gunn.  In  the  evi- 
dence objected  to  were  tbe  statements  tbat 
the  witness,  as  agent  of  Mrs.  Gunn,  bad  a 
large  plantation,  which  he  bad  bought  at  from 
$1  to  $5  per  acre,  and  bad  spent  from  $13 
to  $70  an  acre  to  clear  it  up  and  ditch  it; 
how  be  managed  this  property;  bow  long  he 
Uved  with  his  wife;  bow  he  had  been  robbed 
by  the  "communistic  verdicts  of  Juries";  that 
be  bad  given  a  $10,000  bond;  and  "wben  I 
had  a  bank  account  I  was  all  right  but  I  am 
now  a  tramp  because  of  tbat  woman,  and  sbe 
hag  no  more  reason— Infinitely  less  reason— to 
pursue  me  than  Delilah  bad  to  ruin  Sampson 
or  betray  him;  and  I  want  the  Jury  to  know 
the  facts  in  such  a  way  that  they  will  know 
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thelp  dnty."  A  knowledge  of  such  facts,  ob- 
tained by  the  jury  In  this  way,  given  for  the 
purpose  of  showing  them  their  duty,  would 
of  itself  have  been  amply  sufficient  to  cause  a 
reversal  of  the  Judgment,  simply  because, 
without  any  regard  to  the  truth  of  or  Justice 
of  the  criticisms  thus  Indulged  In,  It  must  be 
apparent  that  they  could  have  no  connection, 
even  In  the  remotest  degree,  with  the  ques- 
tion at  Issue,— that  Is,  did  Mrs.  Gunn  sign  the 
note  sued  on? 

5.  The  last  ground  presented  for  our  con- 
sideration is  that  the  court  erred  in  permit- 
ting U.  M.  Gunn  to  argue  the  case  to  the 
jury  over  the  objection  of  H.  A.  Gunn's  coun- 
sel, she  contending  that  U.  M.  Gunn  was  not 
entitled  to  argue  the  case  to  the  Jury,  for  the 
reason  that  he  admitted  his  liability,  and 
made  no  defense  which  he  was  entitled  to  sus- 
tain under  the  law  and  the  evidence  In  the 
case.  Paragraph  4  of  the  bill  of  rights  of  the 
constitution  of  this  state  (OIv.  Code,  §  5701) 
declares  that  no  person  shall  be  deprived  of 
bis  right  to  prosecute  or  defend  his  own  cause 
In  any  of  the  courts  of  this  state  In  person  or 
by  attorney,  or  both.  It  Is  not  claimed  that 
V.  M.  Gunn  was  an  attorney  at  law,  and  en- 
gaged as  such  by  the  plaintiff  In  this  case. 
Therefore  his  right  to  appear  and  argue  this 
case  depended  upon  whether  he  had  raised 
any  issue  or  interposed  any  defense  to  the 
action  In  which  he  was  sued.  If  he  had,  he 
was  entitled  to  defend  his  case;  that  is  to 
say,  he  was  entitled  to  appear  before  the  Jury, 
and  defend  this  case  to  the  extent  In  which 
his  Interest  was  involved,  and  no  further.  It 
was  ruled  in  the  case  of  Stephens  v.  Gaslight 
Co.,  81  Ga.  163,  6  S.  E.  838,  that  where  the 
defendant  was  personally  served,  and  made 
no  defense,  and  the  statute  construing  his  si- 
lence as  an  admission  of  the  correctness  of  the 
account  sued  on,  there  was  nothing  for  coun- 
sel to  argue  to  the  Jury,  and  the  court  did  not 
err  In  refusing  to  allow  blm  to  address  the 
jury.  The  same  rule  applied  to  counsel  un- 
der the  authority  cited  would  apply  to  a  par- 
ly to  the  case  If  he  desired  to  appear  In  per- 
son; and  to  determine  the  question  made  by 
the  assignment  of  error  In  the  ground  of  the 
motion  above  referred  to  we  must  ascertain 
whether  U.  M.  Gunn,  one  of  the  defendants, 
had  Interposed  a  defense  to  the  plalntilTs  ac- 
tion. We  do  not  think  he  had.  As  we  have 
seen,  after  admitting  all  the  allegations  in  the 
petition  except  his  liability,  he  then  set  up, 
by  way  of  a  plea  In  bar,  that  he  was  the  gen- 
eral agent  of  H.  A.  Gunn  In  negotiating  the 
note,  that  he  received  none  of  the  benefits  of 
the  proceeds  of  the  note,  and  that  she  receiv- 
ed them  all;  and  his  conclusion  was  that  a 
judgment  should  only  go  against  her.  It  may 
be  said,  however,  that,  while  this  plea  in- 
terposed no  defense,  and  did  not  set  up  any 
fact  which  was  a  bar  to  the  action,  it  was 
not  demurred  to,  and  hence  the  defendant 
would  have  the  right  to  go  to  the  Jury.  This 
position,  In  the  light  of  the  evidence,  cannot 
bo  maintained.    If  the  plea  is  to  be  treated  as 


a  serious  defense.  It  ia  Bummarlly  disposed  of 
by  himself.  In  the  course  of  bis  evidence  as 
a  witness  for  the  plaintiff  he  testified  that  he 
signed  the  note;  that  about  the  time  or  short 
ly  before  the  note  was  executed  there  was  an 
agreed  compromise  settiement  by  his  counsel. 
C.  A.  Turner,  and  Claud  Estes,  who  represent- 
ed Peter  Harris,  and  Harris  agreed  to  take 
$750  in  settiement  of  his  claim  against  him; 
that  there  was  a  $750  note  to  be  negotiated 
for  the  purpose  of  raising  the  fund  to  be  used 
to  settie  the  Harris  claim;  that  he  had  the 
blanks  in  his  secretary  on  both  Plant's  and 
the  Exchange  Bank,  and  nsed  this  blank  on 
the  Exchange  Bank  for  the  purpose  of  apply- 
ing it  to  this  $750.  The  witness  then  proceed- 
ed to  state  In  detail  the  manner  in  which  both 
his  wife  and  himself  signed  the  note,  .and  the 
further  fact  that  he  traded  the  note  to  the 
plaintiff  for  various  and  sundry  supplies  fur- 
nished for  plantation  use,  and  that  all  the 
$750  (represented  by  the  note  sued  on)  "went 
for  H.  A.  Gunn's  estate,  which  was  in  my 
hands,  that  I  was  handling  as  her  agent," 
etc.  So  treating  the  averments  of  the  plea  as 
a  defense,  the  plaintiff,  as  a  matter  of  law, 
was  entlQed  to  a  verdict  against  U.  M.  Gunn 
on  his  own  evidence,  notwithstanding  bla 
plea  and  proof  that  he  was  the  general  agent 
of  his  wife,  and  that  she  received  the  pro- 
ceeds of  the  note,  because  there  was  no  evi- 
dence of  any  kind  or  character  which  tended 
to  show  nonliability  on  the  part  of  U.  M. 
Gtmn;  and,  as  neither  under  the  plea  nor  the 
evidence  was  the  plaintiff  at  issue  with  this 
defendant,  the  only  question  to  be  tried  and 
settied  was  raised  by  Mrs.  Gunn  under  her 
plea  of  non  est  factum.  On  this  issue  U.  M. 
Gunn  could  not  legally  appear  before  and  ad- 
dress the  Jury.  The  right  which  is  given  him 
to  do  this  Is  In  his  own  case.  He  had  no  case 
under  bis  plea  and  his  own  evidence.  Having 
none,  he  had  no  place  before  the  Jury,  and 
the  trial  Judge  erred  as  complained  of  tn  this 
ground  of  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


SIKES  V.  STATE. 


(U6  Oa.  182) 


(Supreme  Court  of  Georgia.    Aug.  8,  1902., 
JtJRT— DISQUALIFICATION    OP   JTROR— RBMOV- 
Ali  FROM  COUNTY— TEMPORARY  CHARACTHB 
—AFFIDAVIT— BVIDBNCB  TO  SUPPORT  FIND- 
INO. 

1.  While  It  appeared  that  one  of  the  Jurors 
had  before  the  trial  moved  into  another  county, 
and  was  living  there,  the  affidavit  of  the  juror 
showed  that  he  was  on  a  temporary  visit  to 
such  county,  without  any  intention  of  changhig 
his  residence,  and  fully  intended  to  return.  Th* 
trial  judge  was  therefore  authorized  to  find 
that  the  juror  was  not  disqualified. 

2.  "There  was  evidence  to  support  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Oatocsa  comity; 
A.  W.  Flte,  Judge. 

V  1.  Bee  Jury.  voL  ai.  Cent.  Die.  |  tSl 
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J.  J.  Hikes  waa  convicted  of  crime,  and 
brings  error.    Afllrmed. 

W.  E.  Mann,  for  plaintiff  In  error.  Sam  P. 
Maddox,  Sol.  Pen.,  for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 

LBWIS,  3.,  al>8ent  on  account  of  glckneaa. 

(lie  Ga.  216) 

GLOVER  GROCKRY  CO.  r.  DORNB. 
(Supreme  Oonrt  of  Georgia.    Aag.  8,  1902.) 

BANKRUPTOT— CONFIRMATION    OF    COMPOSI- 
TION—EFFECT. 

1.  Under  Bections  12  and  14  of  the  bankrupt 
act  of  1898,  the  confirmation  of  a  composition 
proposed  by  a  bankrupt  to  his  creditors,  fol- 
lowed by  a  dismissal  of  the  case,  has  the  effect 
of  discharging  him  from  all  ordinary  claims 
provable  in  bankruptcy,  though  the  holders 
thereof  did  not  actually  prove  the  same,  and 
consequently  did  not  participate  with  the  other 
creditor*  in  taking  action  upon  the  composition 
when  offered. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Sumter  comity; 
Z.  A.  Littlejohn,  Judge. 

Action  by  the  Glover  Grocery  Company 
against  W.  R.  Dome.  Judgment  for  defend- 
ant, and  the  company  brings  error.    Affirmed. 

J.  H.  Lmnpkln,  for  plaintiff  in  error.  J.  A. 
Analey  and  W.  A.  Dodson,  for  defendant  In  er- 
ror. 

LT7MPKIN,  P.  3.  Without  stating  tbe  facta 
of  ttila  case,  it  is  sufficient  to  say  that  it  tnma 
upon  the  question  Indicated  above,  which  was, 
in  our  opinion,  rightly  decided  by  the  superior 
comit.  Section  12  of  the  bankrupt  act  of  1888 
declares  that  a  bankrupt  may,  at  a  specified 
stage  of  the  proceedings,  "offer  terms  of  com- 
position" to  his  creditors,  and  provides  for 
the  filing  of  an  "application  for  the  confirma- 
tion of  a  composition"  after  its  acceptance  "in 
writing  by  a  majority  in  number  of  all  cred- 
itors whose  claims  have  been  allowed,  which 
number  must  represent  a  majority  in  amount 
of  such  claims,"  and  after  the  bankrupt  shall 
have  made,  under  tbe  order  of  the  Judge,  a 
deposit  of  money  sufficiently  large  to  cover 
tbe  "consideration  to  be  paid  by  the  bankrupt 
to  bis  creditors,"  and  pay  all  preferred  debts 
and  tbe  costs  of  the  proceedings.  This  section 
also  specifies  the  terms  and  conditions  upon 
which  a  composition  may  be  confirmed,  and  di- 
rects that  "upon  the  confirmation  of  a  com- 
position, the  consideration  shall  be  distributed 
as  the  Judge  shall  direct,  and  the  case  dis- 
missed." In  section  14  of  this  act  it  is  de- 
clared that  "the  confirmation  of  a  composition 
shall  discharge  tbe  bankrupt  from  his  debts, 
odier  than  those  agreed  to  be  paid  by  the  terms 
at  ttie  composition,  and  those  not  affected  by 
a  diMharge."    See  Brandenbnrg,  Bankr.  802- 


1 L  Iw  Baakraptoy.  wL  t,  OwL  Dig.  |  •!«. 


8M.  A  reading  of  these  provisions  of  the 
bankrupt  act  will  show,  without  discussion, 
that  the  proposition  announced  in  tbe  headnote 
la  correct 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LEWIS,  J^  absent  on  account  of 
sickness. 


(lie  Oa.  1S2) 
McPARLIN  v.  STATa 
(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 
APPBAI/— RBVIBW. 

1.  No  error  of  law  was  complained  of,  and 
the  evidence  was   snfBcient  to   authorize  the 
verdict. 
(Syllabus  by  the  0>urt) 

Error  from  superior  oourtf  Troup  county; 
S.  W.  Harris,  Judge. 

Luke  McFarlin  waa  conylcted  of  crlme^  and 
brings  error.    Affirmed. 

W.  A.  Post,  for  plaintiff  in  error.  A.  H. 
Thompson,  Sol.  Gen.  pro  tem.,  and  T.  A.  At- 
khison,  Sol.  Gen.,  for  the  State. 

FEB  GDRIAM.    Judgment  affirmed. 

LBWIS,  J„  absent  on  account  of  slckneaa. 

(116  Oa.  218) 
BATTLE  et  al.  ▼.  WRIGHT, 
(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

ADMINISTRATOR'S  SALE  OF  REALTT— HEIR'S 
ACTION  FOR  ACCOUNTINO-RATIFICATION  OF 
BALE— ESTOPPEL  TO  SET  UP  ADTERSB  TI- 
TLE. 

1.  When  heirs  at  law  bring  an  administrator 
to  an  accounting,  and  obtain  against  him  a 
Judgment,  in  part  based  upon  the  proceeds  of 
land  of  the  intestate,  purporting  to  have  t>e«ai 
reRuIarly  sold  by  him,  they  are  thereafter  e«- 
topped  from  asserting  that  the  sale  by  the  ad- 
ministrator was  for  any  reason  unlawful  and 
Invalid.  Under  such  circumstances,  their  con- 
duct amounts  to  a  ratification  of  the  disposl- 
tion  of  the  property  made  by  the  administrator. 
In  such  a  case,  the  heirs  will  not  be  beard  to 
set  up  title  against  one  who  bona  fide  claims 
under  the  administrator's  sale,  for  it  is  a  sound 
equitable  principle  that  they  cannot  have  both 
the  proceeds  of  tbe  land  and  the  land  itself. 

2.  This  case.  Irrespective  of  all  other  qne^ 
tiona  involved,  is,  upon  its  substantial  merits, 
absolutely  controlled  by  what  is  laid  dowa 
above,  and  there  was  no  error  in  directing  tlM 
verdict  to  which  exception  Is  taken. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Schley  county; 
Z.  A.  Littlejohn,  Judge. 

Action  between  R.  E.  Battle  and  others  and 
Cieora  Wright.  From  the  Judgment  Battle 
and  others  bring  error.    Affirmed. 

J.  H.  Lumpkin,  for  plaintiffs  In  errw.  ■. 
A.  Hawkins,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LBWIS,  J.,  absent  on  acooimt  of  tlktntm 
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ai6  Oa.  U4) 

OAKTEB  T.  BRETT  et  aL 

(Snpreme  Court  of  Georgia.    Aug.  8,  1002.) 

PARENT  AND  CHILD— RELINQUISHMENT  OF 
CDSTODY— EFFECT— HABEAS  CORPUS-JDDQ- 
MBNT— INSUFFICIENCY  OF  BVIDBNCBt-CEK- 
TIORARI  TO  BBVIBW. 

1.  Where  a  father  relinonishes  the  custody 
and  control  of  his  minor  child  to  another,  the 
latter,  if  a  suitable  and  proper  person  to  bare 
such  custody  and  control,  is  legally  entitled 
thereto. 

2.  It  is,  on  the  hearing  of  a  writ  of  habeas 
corpus,  an  improper  exercise  of  discretion  to 
render  a  jadgment  depriving  one  legally  enti- 
tled to  the  custody  of  a  minor  child  of  the  same, 
and  awarding  such  custody  to  another,  when 
there  is  undisputed  evidence  showing  the  right 
and  fitness  of  the  former  to  have  snch  custody, 
and  no  evidence  to  the  contrary. 

3.  It  results  from  the  application  of  what  is 
laid  down  above  to  the  present  case  that  the 
court  erred  in  not  sustaining  the  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Irwin  county;  D. 
M.  Roberts,  Judge. 

Habeas  corpus  between  3.  H.  Carter  and 
Lyman  Brett  and  others.  From  a  Judgment 
refusing  certiorari  to  review  the  proceedings. 
Carter  brings  error.    Reversed. 

W.  W.  Bennett,  for  plalutiff  in  error.  W. 
P.  Ward,  for  defendants  In  error. 

PER  CURIAM.    JTodgment  reversed. 

LEWIS,  J.,  absent  on  account  of  siclmeas. 


Olt  Oa.  115) 

THORNTON  et  al.  v.  MARTIN. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

CORPORATIONS— PURCHASE  OF  STOCK-COM- 
PANT'S  REFUSAL  TO  RECOGNIZE  TRANSAC- 
TION—INJUNCTION BT  PURCHASER— JOINDER 
OF  PARTIES-PLBDOB  OF  CORPORATE  STOCK 
—PLACE  OF  SALE-NOTICE— AGREEMENT  FOR 
POSTPONEMENT— TRANSFER  OF  STOCK— AD- 
MISSIBILITY IN  EVIDENCE. 

1.  Where  one  purchases  shares  of  stock  in  a 
railroad  company,  and  the  vendor  and  the 
agents  of  the  company  refuse  to  recognize  the 
validity  of  the  sale  or  to  allow  a  transfer  on 
the  books  of  the  company,  the  purchaser  may 
bring  an  e<iuitable  proceeding  against  the  ven- 
dor and  the  company  to  restrain  the  former 
from  disposing  of  the  stock  or  interfering  with 
its  transfer,  and  to  compel  the  company  to  make 
the  transfer  and  receive  the  purchaser  as  a 
shareholder.  There  is  in  such  a  case  no  mis- 
joinder of  parties  or  of  causes  of  action. 

2.  Where,  as  collateral  security  for  a  prom- 
issory note,  the  maker  pledges  railroad  stock 
and  gives  the  pledgee  full  powers  of  sale,  the 
sale  need  not  be  made  in  the  county  in  which 
the  railroad  Is  situated.  This  is  especially  true 
when  the  note  is  dated  and  made  payable  in 
another  county,  in  which  also  the  maker  re- 
sides. 

3.  Where  the  pledgee  is  authorized,  on  or 
after  the  nonpayment  of  the  note  at  maturity, 
to  sell  the  stock  at  public  or  private  sale,  with- 
out advertisement  or  "giving  any  notice"  to  the 
maker  and  pledgor,  the  sale  is  not  invalid  when 
made  without  demand  and  without  notice  of 
the  time  or  place  of  sale,  although  not  made 
—  '■U    long    after   the    maturity    of   the    note. 

re  there  is  no  valid  extension  of  the  note, 
aiver  of  notice  is  not  affected  by  mere  de- 
exercising  the  power  of  sale. 
I  such  a  case  evidence  that,  two- or  three 
jefore  the  sale,  the  pledgee  notified  the 


maker  that  he  wanted  to  collect  the  note  within 
a  short  time,  and  the  maker  replied  that  he  wa» 
ready  to  pay  whenever  the  pledgee  wished,  ie 
insufficient  to  show  an  agreement  to  postpone 
the  sale  until  further  notice,  and  is  irrelevant. 

6.  In  a  suit  against  the  pledgor  and  the  rail- 
road company  by  the  purchaser  at  the  pledgee's 
sale  to  enforce  a  recognition  of  his  rights  as 
purchaser,  it  is  error  to  admit  in  evidence, 
without  proof  of  their  execution,  the  written 
transfer  of  the  stock  made  by  the  pledgee,  al- 
though the  defense  to  the  suit  calls  In  question 
the  validity  of  such  transfers,  without  admit- 
ting or  denying  their  existence. 

(SyUabns  by  the  Court) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  J.  H.  Martin  against  L.  0.  Thorn- 
ton, administrator,  and  others.  From  a  judg- 
ment for  plalntltr,  defendants  bring  error.  Re- 
versed. 

An  equitable  proceeding  was  instituted  by 
Martin  against  Thornton,  of  Muscogee  coun- 
ty, and  the  Talbotton  Railroad  Company, 
whose  principal  office  was  In  Talbot  county. 
The  petition  alleged  that  on  January  2,  1895, 
Brannon,  administrator  of  the  estate  of  Hoch- 
atrasser,  had  loaned  $2,000  to  Thornton,  tak- 
ing therefor  the  latter's  promissory  note,  dat- 
ed and  payable  at  Ciolumbus,  in  Muscogee 
county,  and  due  one  year  after  date;  that 
this  note,  a  copy  of  which  was  attached,  con- 
tained a  pledge  of  certain  shares  of  the  stock 
of  the  defendant  raUroad  company,  each  of 
the  par  value  of  $100,  then  owned  by  Thorn- 
ton; that  Thornton  at  the  same  time  deliver- 
ed to  Brannon  the  certificates  representlngr 
these  shares.  The  promissory  note,  after 
pledging  the  stock  to  Brannon,  gave  him  "full 
power  and  authority  to  sell  said  collateral  se- 
curity, or  any  part  or  portion  thereof,  at  pub- 
lic sale  or  at  private  sale,"  on  or  after  the 
nonpayment  of  the  note,  without  advertise- 
ment or  "giving  any  notice"  to  Thornton,  and 
to  apply  the  proceeds  to  the  note,  accounting 
for  the  surplus  to  Thornton.  It  was  further 
alleged  that  the  note  was  not  paid,  and  on 
August  2,  1898,  Brannon  offered  the  stock  for 
sale  at  public  outcry  In  the  city  of  Columbus, 
Muscogee  county,  at  the  usual  place  and  prop- 
er hour  for  holding  sheriffs  sales,  when  the 
same  was  knocked  off  and  sold  to  Martin  for 
$1,000;  that  in  pursuance  of  this  sale  Bran- 
non delivered  the  certiflcates  to  Martin,  made 
him  a  written  transfer  of  them,  and  filled  in 
upon  the  back  of  each  certificate  due  author- 
ity and  instructions  to  the  secretary  of  the 
defendant  company  to  make  the  transfer  up- 
on the  books  of  the  company:  that  Martin 
presented  to  the  secretary  these  certificates, 
together  with  the  promissory  note  and  pledge 
of  Thornton,  and  Brannon|8  transfer  of  the 
stock  and  order  to  the  secretary  to  make  the 
transfer,  offerhig  to  surrender  the  old  cer- 
tificates and  have  new  ones  Issued  in  his  own 
name,  in  accordance  with  the  custom  of  the 
company,  but  the  company  and  its  secretary 
refused  to  allow  the  transfer  to  be  made  up- 
on the  books,  although  the  company  had  no 
lien  upon  this  stock;    that  the  only  reasoa 
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assigned  tot  this  refaaal  was  that  Thornton 
atUl  claimed  to  own  the  stock,  and  had  given 
direction  that  the  shares  should  not  be  trans- 
'erred;  that  Thornton  was  president  of  the 
company.  The  petition  prayed  that  Thornton 
be  restrained  from  disposing  of  the  stoclc  or 
voting  it,  and  from  Interfering  with  Its  trans- 
fer upon  the  books  of  the  company,  and  that 
the  company  be  required  to  make  the  trans- 
fer upoa.lt8  books.  There  was  also  a  prayer 
tor  general  relief.  The  raUroad  company  de- 
murred generally  and  on  the  ground  that  there 
was  a  misjoinder  of  the  company  as  a  party. 
Thornton  demurred  generally  and  on  the 
ground  that  there  was  a  misjoinder  as  to 
him.  The  court  overruled  these  demurrers, 
and  also  oral  demurrers  of  the  defendants  on 
the  grounds  that  the  stock  should  have  been 
sold  In  Talbot  county,  and  could  not  be  sold 
In  Muscogee  county;  that,  aa  the  time  of  pay- 
ment of  the  note  had  been  indefinitely  ex- 
tended, the  petition  should  show  that  there 
had  been  a  demand;  and  that  there  was  a 
misjoinder  of  dinses  of  action.  To  these  rul- 
ings the  defendants  excepted.  In  their  an- 
swers the  defendants  set  up  that  no  demand 
for  payment  was  ever  made  upon  Thornton, 
and  be  was  given  no  notice  of  the  sale  of  the 
■tock;  that  he  did  not  owe  the  sum  claimed 
by  Brannon;  and  that  the  latter  and  Martin 
colluded  together  to  secretly  sell  the  stock  and 
defraud  Thornton.  Thornton  also  filed  a  cross 
bill  against  Brannon,  as  administrator,  and 
Martin,  alleging  that  he  had  regularly  paid 
the  Interest  uix)n  his  note,  and  that  Brannon 
had  asked  no  more  than  this;  that  he  had 
also  In  1887  made  a  payment  of  $200,  which 
he  had  never  been  credited  upon  the  note;  that 
In  the  latter  part  of  July,  1898,  Brannon  told 
him  that  one  of  the  minors  interested  In  the 
estate  he  represented  would  reach  the  age  of 
21  during  the  next  month,  and  he  wished 
Thornton  to  settle  bis  indebtedness;  that 
Thornton  agreed  to  do  this,  and  was  ready 
and  willing  so  to  do,  but  Brannon,  without 
any  notice  and  without  Thornton's  knowledge, 
sold  the  stock  for  $1,000;  and  that  the  value 
of  tbe  stock  was  fully  $5,000.  The  cross-bill 
prayed  that  the  sale  be  set  aside  and  annulled, 
and  that  Martin  and  Brannon  be  required  to 
surrender  the  stock  upon  the  payment  of  such 
amount  as  might  be  found  to  be  due  upon  the 
note.  In  an  answer  to  this  cross-bill,  Martin 
denied  any  collusion  or  secret  understanding 
with  Brannon,  and  alleged  that  the  purchase 
of  the  stock  was  made  by  him  in  good  faith, 
and  that  the  price  paid  was  full  and  fair. 
Brannon  denied  agreeing  to  any  delay  in  the 
payment  of  the  note;  denied  the  alleged  un- 
credited  payment;  alleged  that  he  made  re- 
peated demands  upon  Thornton,  and  gave  him 
full  notice  that  If  the  note  was  not  paid  by 
tbe  first  Tuesday  In  August,  1898,  he  would 
sell  the  stock;  and  alleged  that  the  sale  was 
In  every  way  fair  and  open,  and  without  any 
fraud  or  collusion,  and  that  the  price  paid 
was  adequate,  and  was  about  $200  less  than 
^ras  then  due  upon  tbe  note.     Brannon  and 


Thornton  having  died,  their  personal  repre- 
'sentatlves  were  made  parties  to  the  case. 
Upon  the  trial  the  jndge  directed  a  verdict 
against  the  defendants,  and  they  excepted,  as- 
signing error  upon  the  direction  of  the  ver- 
dict and  upon  the  rulings  discussed  below. 

3.  3.  Bull,  for  plaintiffs  In  error.  Persons 
&  McGehee,  for  defendant  in  error. 

SIMMONS.  O.  J.  (after  stating  the  facts 
as  above).  1.  That  the  petition  set  forth  a 
cause  of  action,  at  least  as  against  a  general 
demurrer,  we  think  evident  from  the  synop- 
sis of  it  given  above..  Under  the  allegations 
made,  Martin  had  acquired  a  good  title  to 
the  stock  In  controversy,  and  had  a  right  to 
have  It  transferred  on  the  books  of  the  com- 
pany. The  contention  that  there  was  a  mis- 
jolnda  of  parties  defendant  was  also  with- 
out merit.  Thornton  claimed  to  own  tbe 
stock,  and  it  was  necessary  to  make  him  a 
party  in  order  to  settle  the  question  of  title; 
and  the  company  was  an  equally  necessary 
party,  in  order  that  the  plaintiff  -  might  get 
full  relief  and  have  the  transfer  made  on 
tbe  books  of  the  company.  1  Mor.  Prlv. 
Corp.  (2d  Ed.)  {  221.  Nor  could  the  plaintiff 
be  forced.  In  order  to  remedy  his  wrongs,  to 
bring  two  different  and  Independent  actions. 
While  the  relief  prayed  was  against  two  dif- 
ferent defendants,  the  causes  of  action 
against  them  yrere  not  separate  and  distinct, 
but  related  to  the  same  subject-matter,  and 
were  based  upon  the  same  transaction. 
There  was  therefore  no  misjoinder  either  of 
parties  or  of  causes  of  action. 

2.  We  can  see  no  force  in  the  contention 
that  the  sale  under  the  power  given  in  the 
note  should  have  been  made  In  another  coun- 
ty, merely  because  the  latter  was  the  county 
In  which  was  located  the  corporation  whose 
stock  was  sold.  Section  5431  of  the  Civil 
Code,  providing  for  the  levy  of  executions 
upon  railroad  stock  In  the  counties  through 
which  the  railroad  imsses,  is  in  no  sense  ap- 
plicable to  the  present  case.  The  note  did 
not  specify  where  the  sale  should  be  made, 
but  inasmuch  as  it  was  dated  and  made  pay- 
able in  Muscogee  county,  and  the  maker  re- 
sided In  that  county,  we  think  the  parties 
contemplated  that  the  sale  should  be  made 
in  that  county.  It  was  not  a  sale  under  Ju- 
dicial process  or  execution,  but  a  sale  under 
a  written  power  of  sale;  and  the  intention 
of  the  parties,  as  shown  by  the  writing, 
must  govern  as  to  this  matter.  The  sale 
took  place  during  the  usual  hours,  and  at  the 
place  at  which  the  sheriff  of  Muscogee  usual- 
ly made  his  sales.  It  was  made  at  public 
outcry  and  on  a  regular  sale  day. 

3.  Counsel  for  the  plaintiffs  In  error  ar- 
gued in  support  of  the  defendants'  other  de- 
murrer that,  "tbe  time  of  payment  of  the 
note  having  been  extended  to  an  Indefinite 
period  and  no  fixed  time  of  payment,  a  de- 
mand for  payment  should  have  been  made 
before  a  sale."    The  petition  does  not  show 
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tbat  there  bad  erer  been  any  extension  of 
the  note,  and  nothing  more  appears  than 
that  the  sale  was  delayed  ontil  more  than 
two  years  after  the  maturity  of  the  note. 
Indulgence  of  the  payee  was  not  an  exten- 
sion of  the  note,  and  the  latter  was  due  at 
a  fixed  and  definite  time.  Even  were  this 
not  true,  the  maker  had  waived  both  demand 
of  payment  (18  Am.  &  Eng.  Enc.  Law  [1st 
Ed.]  668  [3])  and  notice  of  the  time  and  place 
of  sale. 

4.  Defendants  offered  In  evidence  testi- 
mony to  the  effect  that  In  the  latter  part  of 
Jnly,  1898,  Brannon  told  Thornton  he  would 
soon  have  to  settle  with  one  of  the  benefici- 
aries of  the  estate  he  represented,  and  want- 
ed Thornton  to  pay  him,  and  that  Thornton 
had  expressed  a  willingness  to  do  so.  This 
evidence  was  objected  to  as  Irrdevant,  and 
the  objection  was  sustained.  The  defend- 
ants excepted.  This  evidence  was  properly 
excluded.  Brannon  had  full  power  and  au- 
thority to  sell  the  railroad  stock  at  any  time 
after  the  maturity  of  the  note,  without  no- 
tice to  the  maker  of  the  note.  This  evidence 
did  not  show  any  definite  or  binding  ex- 
tension of  the  note,  or  any  agreement  either 
to  postpone  the  sale  until  further  notice,  or 
to  give  the  maker  notice  before  making  the 
sale.  It  was  insufficient  to  show  any  of 
these  things,  and  was  properly  ruled  out  as 
Irrelevant 

5.  Error  Is  assigned  on  the  admission  in 
evidence,  after  the  introduction  of  the  note 
of  Thornton,  of  an  entry  Indorsed  thereon, 
signed  by  Brannon  as  administrator,  reciting 
that  he  had,  by  virtue  of  the  power  vested 
In  him  by  the  note,  regularly  sold  the  stock 
at  public  sale  to  Martin,  the  highest  bidder, 
and  entering  a  credit  of  |1,000  on  the  note. 
The  objection  to  this  evidence  was  that 
there  was  no  proof  of  Its  execution.  The 
same  objection  was  made  to  the  Introduction 
In  evidence  of  the  written  transfer  of  the 
specific  shares  of  stock  by  Brannon,  admin- 
istrator, to  Martin.  This  transfer  recited 
that  Brannon  was  acting  under  the  power 
given  him  by  Thornton,  and  transferred  the 
stock  to  Martin.  It  also  authorized  the  sec- 
retary of  the  railroad  company  to  transfer 
the  stock  on  the  books  of  the  company. 
Copies  of  these  papers  were  attached  as  ex- 
hibits to  the  petition,  and  the  transfer  un- 
der the  sale  was  not  expressly  denied  by  the 
defendants,  but  the  validity  of  the  sale  was 
attacked,  and  Thornton  sought  to  have  It  an- 
nulled. At  the  same  time  the  defendants 
did  not  admit  the  sale  or  the  transfer  there- 
under. They  alleged  that  they  did  not 
know,  but  that,  if  there  had  beoi  such  a 
pretended  sale,  it  was  Invalid,  and  should 
be  set  aside.  Counsel  for  the  defendant  in 
error  sought  to  Justify  the  ruling  of  the 
court  on  the  grounds  that  there  was  no  is- 
sue of  fact  as  to  the  execution  of  these  pa- 
pers, they  being  virtually  admitted  In  the 
pleadings  of  the  defendants;  that  one  of 
these  papers  was  admissible  as  being  the 


foundation  of  the  plaintiff's  suit,  and  tbat 
the  other  was  admissible  without  proof  of 
its  execution,  under  Civ.  Code,  i  5244,  as 
being  only  incidentally  or  collaterally  ma- 
terial to  the  case.  We  think  that  these  con- 
tentions are  not  sound.  Whether  or  not 
thwe  had  been  a  sale,  and  whether  or  not 
these  papers  had  been  executed  by  Brannon 
and  delivered  to  Martin,  were  not  facts 
which  necessarily  came  within  the  knowl- 
edge of  Thornton  or  of  the  railroad  compa- 
ny. They  might  very  well  have  been  en- 
tirely without  reliable  information  as  to 
these  matters.  The  defendants'  pleadings 
did  not  expressly  deny  the  sale  or  the  ex- 
ecution of  the  papers  attached  to  the  peti- 
tion as  exhibits,  but  it  is  also  true  that  they 
did  not  expressly  admit  either.  The  papers 
could  not,  therefore,  be  admissible  as  hav- 
ing been  admitted  to  be  true.  Both  of  the 
papers  were  material  to  the  case, — one  of 
them  to  show  titie  in  the  petitioner,  and  ao- 
thorlty  to  the  company  to  make  the  transfer 
on  its  books,  and  the  other  to  show  the  fact 
of  sale,  and  that  there  had  been  a  sale  to 
the  petitioner  and  a  credit  on  the  note.  We 
are  fully  aware  of  the  decisions  In  Strange 
V.  Barrow,  66  Oa.  28;  Conch  v.  Coach,  Id. 
748;  and  Hays  v.  Hamilton,  68  6a.  838. 
But  they  are  not  here  applicable.  In  eacb 
of  those  cases  the  suit  was  upon  a  written 
contract  embodied  In  or  attached  to  the  pe- 
tition. That  contract  was  alleged  to  have 
been  executed  by  the  defendant,  and  was 
declared  on  as  the  foundation  of  the  suit, 
and  there  was  no  denial  of  its  execution.  In 
such  a  case  the  contract  Is  admissible  with- 
out proof  of  its  execution.  In  the  present 
case  the  transfers  of  the  stock  to  Martin  by 
Brannon  were  material  and  necessary  to  the 
plaintiff's  case,  and  were  attached  as  ex- 
hibits to  the  petition,  but  the  suit  was  not 
against  the  person  who  executed  them. 
They  are  not  the  foundation  of  the  salt.  In 
the  sense  that  they  are  declared  on,  and  a 
recovery  sought  because  of  their  breacdi. 
For  these  reasons,  we  think  they  come  with- 
in the  general  rule  that  papers  are  inadmia- 
slble  In  evidence  until  their  execution  is 
proved.  Without  proof  of  their  execution 
they  were  inadmissible.  As  well  admit  ia 
evidence,  in  the  trial  of  a  suit  for  land,  all  of 
the  deeds  in  the  chain  of  tlUe  set  op  in  the 
declaration,  merely  because  they  are  essen- 
tial to  the  plalntltTs  case,  and  their  execu- 
tion has  not  been  either  admitted  or  denied 
by  the  defendant  Without  this  evidence  the 
case  against  the  defendants  was  not  made 
out  and,  as  the  evidence  should  have  been 
excluded,  the  Judgmoit  below  must  be  re- 
versed. 

We  have  considered  the  motion  to  dlsmtai 
the  writ  of  tfror  made  In  this  case,  and 
have  reached  the  conclusion  that  It  was 
without  merit  It  was  predicated  upon  the 
failure  to  serve  the  bUl  of  exceptions  npon 
Martin  in  his  representative  capacity  as  ex- 
ecutor of  Brannon's  estata    In  that  capacity 
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he  waa  a  mere  formal  party,  and  had  no  ta- 
terest  whatever  In  the  result  of  the  litiga- 
tion. 

Judgment  reversed.  All  the  Justices  con- 
earrlng,  except  LBWIB,  J^  absent  on  ac- 
ooimt  of  sickness. 


(U6  Go.  93) 

WRAT  V.  HABBISON  et  at. 

HABBISON  et  al.  v.  WHAT. 

(Sapreme  Court  of  Georgia.    Ang..7,  1902.) 

nrroxicATiNo     liquors  —  uoensbs  —  pro- 

CBBDINOS    TO    PROCURB— ENJOINING    H.- 
LEGAL  SALBS— SCOPB  OF  ORDER. 

1.  The  charter  of  a  town  provided  that  the 
town  anthorlties  should  have  power  to  license 
the  sale  of  spirituous  and  malt  liquors,  but 
should  not  grant  auy  application  for  such  license 
unless  the  same  was  accompanied  by  "a  peti- 
tion signed  by  two-thirds  of  the  citizens  of  each 
town,  asking  for  the  license."  Held,  that  the 
term  "citizens,"  as  used  in  the  charter,  embraced 
only  the  qualified  voters  of  the  town. 

2.  The  judge  erreS  in  striking  portions  of  the 
answer  of  the  defendant  to  the  rule  for  con- 
tempi^  but  committed  no  error  in  dissolviug  the 
injnnction. 

(Syllabus  by  the  Ck>nrt.) 

Error  from  superior  court,  Cherokee  coon- 
ty;  Geo.  F.  Gober,  Judge. 

Petition  for  an  Injunction  by  J.  P.  Hani- 
son  and  others  against  J.  W.  Wray.  The- 
conrt  granted  the  injunction,  as  prayed,  and 
subsequently  adjudged  defendant  in  contempt 
for  a  violation  thereof.  Afterwards  defend- 
ant filed  a  petition  praying  that  the  Injuno 
tlon  against  him  be  dissolved,  and  It  was  dis- 
solved In  part  Petitioners  and  defendant 
both  bring  writs  of  error.  Order  adjudging 
defendant  for  contempt  reversed,  and  order 
dissolving  the  Injunction  affirmed. 

Goodwin,  Anderson  &  Hallman  and  N.  A. 
Morris,  for  J.  W.  Wray.  D.  W.  Blahr,  for  J. 
P.  Harrison  and  others. 

COBB,  J.  On  April  14,  1002,  Harrison  and 
others,  as  citizens  and  residents  of  the  town 
of  Ball  Ground,  in  Cherokee  county,  filed  their 
petition  against  J.  W.  Wray,  alleging  that  the 
defendant  was  maintaining  and  running  a 
"blind  tiger"  In  the  town  of  Ball  Ground  by 
selling  intoxicating  and  spirituous  liquors  In 
violation  of  law.  One  of  the  paragraphs  of 
the  petition  was  In  the  following  language: 
"Petitioners  show  that  the  said  Wray  claims 
to  be  operating  said  place  under  a  pretended 
license  granted  him  by  the  town  council  of 
Ball  Ground,  but  petitioners  charge  that  said 
Bo-ca^lled  license  Is  absolutely  null  and  void, 
for  the  reasons  hereinafter  stated."  The  prin- 
cipal reason  alleged  why  the  license  was  void 
was  that  It  was  not  granted  upon  a  petition 
signed  by  two-thirds  of  the  citizens  of  the 
town,  asking  that  the  license  be  Issued,  as  re- 
quired by  law.  The  prayer  of  the  petition 
was  that  an  Injunction  be  granted  restraining 
the  defendant  "from  the  further  prosecution 
and  mnnlng  of  said  'blind  tiger,'  and  from  the 
farther  selling  of  any  spirituous,  malt,  or  In- 


toxicating liquors  in  said  town."  The  de- 
fendant filed  a  demurrer  and  answer,  and  In- 
troduced certain  evidence  claimed  to  support 
the  allegations  of  the  answer  thus  filed.  The 
demurrer  did  not  raise  the  question  as  to 
whether  one  openly  selling  liquor  under  color 
of  authority  was  running  a  "blind  tiger." 
After  considering  the  pleadings  and  the  evi- 
dence, the  judge,  on  April  21,  1902,  granted 
an  Older  "that  the  prayer  for  Injunction  be, 
and  the  same  is  hereby,  granted,  and  the  de- 
fendant is  restrained  as  prayed."  This  judg- 
ment was  not  excepted  to.  On  April  28,  1902, 
there  came  on  to  be  heard  before  the  judge  of 
the  superior  court  of  Cherokee  county  a  peti- 
tion filed  by  the  persons  who  were  the  plain- 
tiffs in  the  foregoing  petition,  alleging  that 
the  order  granting  the  injtmction  was  still  of 
force,  and  that  since  the  granting  of  the  same 
the  defendant  continued  In  the  sale  of  sphita- 
ous  and  Intoxicating  liquors  in  the  town  of 
Ball  Ground,  in  violation  of  the  Injunction,  and 
is  now  engaged  in  the  sale  of  such  liquors  at 
such  town.  The  plalntifTs  prayed  that  the 
Judge  might  grant  such  an  order,  and  Impose 
such  a  penalty  upon  the  defendant  as  would 
be  reasonable  and  proper  for  the  enforcement 
of  the  order  and  the  protection  of  the  peti- 
tioners. The  defendant  answered  this  peti- 
tion, setting  up  that  he  was  not  then,  and 
had  not  been,  violating  the  order  granting  the 
Injunction;  that  be  closed  his  saloon  imme- 
diately upon  the  granting  of  the  order,  and  had 
not  opened  the  same  xmtil  the  25th  of  April, 
1902,  at  which  time  more  than  two-thirds  of 
the  citizens  within  the  corporate  limits  of  the 
town  of  Ball  Ground  petitioned  the  mayor 
and  council  of  the  town  to  grant  defendant  a 
license  to  retail  liquor  therein,  as  prescribed 
by  the  Acts  of  1882-83  of  the  General  Assem- 
bly of  the  state;  that  upon  his  compliance 
with  the  conditions  prescribed  by  such  law 
the  mayor  and  council  granted  to  him  a  li- 
cense, under  authority  of  which  he  opened  his 
saloon;  and  that  defendant  was  enjoined  by 
the  court  from  selling  liquor  under  his  old  li- 
cense. On  May  6,  1902,  the  court,  upon  mo- 
tion of  the  plaintiffs,  granted  an  order  strik- 
ing, and  refusing  to  allow  the  defendant  to 
prove  the  same  by  evidence,  all  that  portion 
of  his  answer  which  alleges  the  obtaining  of 
a  new  license  and  undertakes  to  justify  his 
conduct  In  gelling  liquor  in  Ball  Ground  since 
the  granting  of  the  injunction  against  him. 
The  court  then  entered  an  order  adjudging  the 
defendant  to  be  In  contempt,  making  the  at- 
tachment against  him  absolute,  ordering  him 
to  pay  a  fine  of  $200  and  be  imprisoned  in  the 
common  jail  of  the  county  for  20  days.  To 
the  order  striking  the  portions  of  the  answer 
referred  to  and  refusing  to  allow  him  to  prove 
the  same  by  evidence  the  defendant  excepted. 
On  May  7,  1902,  Wray  filed  a  petition  pray- 
ing that  the  injunction  entered  against  him 
on  April  2l8t  be  dissolved,  and  that  the  order 
for  the  atiachment  be  vacated,  or  so  modified 
as  to  provide  for  a  punishment  as  for  a  tech- 
nical, but  not  an  Intentional,  violation  of  the  in- 
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Junction.  TbiB  petition  contained  substantial- 
ly tbe  following  allegations:  Petitioner  did  not 
understand  that  tbe  injunction  Issued  against 
blm  restrained  him  from  procuring  or  tbe 
mayor  and  council  from  issuing  to  bim  a  new 
license,  but  regarded  the  order  simply  as  one 
restraining  him  from  selling  liquors  under  the 
license  which  he  then  had.  On  April  20,  1902, 
X)etltloner  filed  with  the  mayor  and  council 
a  petition  asking  that  a  license  to  retail  llauors 
be  Issued  to  blm,  this  petition  being  signed 
by  63  qualified  voters  of  the  town  of  Ball 
Ground,  there  being  only  91  qualified  voters 
In  tbe  town.  This  petition  was  adjudged  by 
the  mayor  and  council  to  be  sufficient,  and, 
tbe  petitioner  having  complied  with  the  law 
In  all  other  respects,  a  license  was  duly  issued 
to  bim.  He  had  no  intention  of  violating  tbe 
order  of  the  court,  but  fully  believed  this  li- 
cense conferred  upon  bim  the  right  to  sell 
liquors  in  tbe  town  of  Ball  Ground.  Attached 
to  this  petition  as  exhibits  were  copies  of  tbe 
minutes  of  the  town  council  of  Ball  Groond, 
showing  that  Wray,  on  April  25,  1902,  pre- 
sented a  petition  for  a  retail  liquor  license, 
signed  by  03  persons,  and  that  a  resolution 
was  passed  reciting  that,  "more  than  two- 
thirds  of  the  citizens  of  tbe  town  of  Ball 
Ground  having  filed  a  petition  asking  that  a 
license  be  granted  J.  W.  Wray  to  sell  spirit- 
uous and  malt  liquors  at  retail  within  tbe  cor-' 
porate  limits  of  such  town,  it  is  resolved  that. 
In  compliance  with  such  petition  and  the  Acts 
of  1882-83  of  tbe  general  assembly,  a  license 
be  granted"  to  tbe  petitioner  for  a  sum  named. 
It  also  appeared  from  the  minutes  that  a  bond 
bad  been  given  and  oath  subscribed  by  Wray 
as  required  by  law.  There  was  also  attached 
to  tbe  petition  a  copy  of  the  license  granted 
to  Wray,  dated  April  25,  1902,  and  authoris- 
ing blm  to  retail  liquors  within  tbe  town  of 
Ball  Ground.  Affidavits  of  certain  persons 
were  also  attached  to  the  petition,  showing 
that  on  the  25tb  day  of  April,  1902,  there  were 
living  in  tbe  town  of  Ball  Ground  only  91 
male  persons  over  tbe  age  of  21  years;  also 
affidavits  from  the  63  persons  who  signed  tbe 
petition  to  the  mayor  and  council  to  grant  the 
license,  stating  that  each  of  them  was,  on 
AprU  25,  1902,  a  citizen  of  tbe  town  of  BaU 
Ground  over  the  age  of  21  years.  A  demurrer 
was  filed  to  this  petition  by  the  plaintiffs  in 
tbe  original  petition  for  injunction  upon  the 
ground  that  Wray,  by  tbe  order  of  April  21, 
1902,  had  been  adjudged  In  contempt,  and 
that  as  It  appears  from  tbe  petition  that  be 
has  violated  this  order,  and  made  no  effort 
to  obey  the  same,  be  Is  not  entitled  to  be 
beard  before  tbe  court  on  a  motion  to  dissolve 
the  injunction.  They  also  answered  the  pe- 
tition, setting  up  that  tbe  population  of  tbe 
town  of  BaU  Ground  on  April  25,  1902,  was 
not  less  than  350  persons,  all  of  whom  were 
citizens  under  the  constitution  and  laws  of  the 
United  States  and  the  state  of  Georgia;  that 
the  total  number  of  female  citizens  of  21  years 
of  age  and  over  residing  in  the  town  was 
•t  least  80,  and  tbe  minors,  males  and  females, 


who  yrae  dtleens  of  tbe  town,  were  at  least 
192;  that  of  tbe  female  citizens  In  the  town 
at  least  15  were  single  persons,  and  6  weis 
widows,  who  were  beads  of  families.  The  an- 
swer alleges  that  for  this  reason  Wray  had 
no  legal  license  to  retail  spbrituons  liquors  on 
April  25,  1902,  and  that  the  injunction  against 
him  should  not  be  dissolved.  On  May  17, 
1902,  tbe  Judge  granted  an  order  dissolving 
the  Injunction  "to  the  extent  of  allowing  tbe 
movant  to  sell  liquor  under  the  new  license 
granted  AprU  26,  1902."  To  tbe  granting  of 
this  order  Harrison  and  otbos  excepted.  In 
the  bUl  of  exceptions  they  assign  this  order 
as  error,  because  Wray  was  not  entitled  to 
present  and  have  beard  his  motion  to  dissolve 
tbe  Injunction,  because,  under  tbe  evidence, 
the  license  issued  to  blm  on  April  25,  1902, 
was  iUegal  and  void,  the  petition  therefor  not 
having  been  signed  by  two-thirds  of  the  citi- 
zens of  the  town  as  required  by  law. 

1.  Under  the  charter  of  the  town  of  BaU 
Ground  the  mayor  and  cofancU  were  authoris- 
ed to  Issne  licenses  for  tbe  sale  of  spirituous 
and  malt  Uquors  at  retaU,  but  no  Ucense  could 
be  issued  unless  tbe  appUcant  for  tbe  same 
presented  with  bis  appUcatlon  '^  petition 
signed  by  two-tblrds  of  tbe  citizens  of  said 
town,  asking  for  such  license."  Acts  1882- 
83,  p.  478,  f  14.  One  of  tbe  questions  to  be 
'  determined  In  this  case  is,  who  are  citizens 
of  the  town  of  BaU  Ground,  within  the  mean- 
ing of  that  provision  of  the  charter  just 
quoted?  Does  the  term  "citizens"  include 
males  and  females,  adults  and  Infants,  or  did 
the  general  assembly  use  the  word  as  synony- 
mous with  "quaUfled  voters"?  A  citizen  has 
been  defined  to  be  "a  person,  native  or  nat- 
uralized, of  either  sex,  who  owes  aUeglance 
to  a  government,  and  Is  entitled  to  reciprocal 
protection  from  it"  Webst  Int  Diet  In 
this  broad  sense  not  only  adult  males  are  cit- 
izens, but  females  of  any  age,  and  infants  of 
either  sex.  Infants,  insane  persons,  and  fel- 
ony convicts,  whose  offenses  Involve  moral 
turpitude,  even  when  actually  serving  a  term 
of  penal  servitude,  are  also  citizens,  within 
the  broad  meaning  of  the  term.  Certainly  it 
was  not  tbe  intention  of  tbe  general  assembly 
to  provide  that  an  appUcant  for  tbe  sale  of 
Uquors  tu  the  town  of  BaU  Ground  should 
present  a  petition  signed  by  two-thirds  of  aU 
these  different  classes.  Tbe  Idiot  the  lunatic, 
the  convict  and  tbe  babe  In  arms  were  cer- 
tainly not  withtD  the  contemplation  of  tiw 
general  assembly  when  it  used  the  term  "cit- 
izens." Infant  citizens  who  have  arrived  at 
the  age  of  discretion  are  not  considered  by  tbe 
law  sufficiently  matured  to  discharge  such 
dvU  functions  as  are  connected  with  the 
making  or  tbe  administration  of  tbe  law.  Olv. 
Code,  I  1811.  Females  of  all  ages  are,  and 
have  always  been.  In  this  state,  reUeved  of 
the  burdensome  duties  of  citizenship,  such  aa 
miUtary,  jury,  poUce,  patrol,  and  road  duty. 
Being  excused  from  the  performance  of  tlw 
burdensome  duties  of  citizenship,  they  bav« 
never  had  conferred  upon  them  some  of  the 
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privileges  of  dtlzenahlp,  which,  although  their 
exercise  may  carry  with  it  little  or  no  burden, 
at  the  game  time  are  privileges  fraught  with 
responsibility.  Both  society  and  the  law, 
however,  In  many  respects  accord  to  females 
greater  rights  and  greater  protection  than  to 
males.  Females,  being  by  nature  burdened 
with  duties  and  responsibilities  which  men 
cannot  perform,  have  cast  upon  them,  by  the 
demands  of  society,  duties  and  responsibili- 
ties which,  even  if  capable  of  being  performed 
at  all  by  males,  canncft  be  so  well  performed. 
Those  who  formed  and  framed  governments 
In  the  past,  in  consideration  of  these  facts, 
have  generally  done  that  which  has  been  done 
In  this  state,— withdrawn  from  the  female  cit- 
izen an  privileges  of  citizenship  relating  to  the 
affairs  of  government,  and  relieved  her  from 
all  of  the  burdensome  duties  which  the  male 
citizen  is  required  to  perform  in  return  for 
the  protection  which  the  government  gives  to 
him.  The  female  citizen  has  been,  and  will 
always  be,  at  least  equally  protected  with 
males  by  the  law,  notwithstanding  the  dis- 
abilities Imposed  upon  her  by  nature  which 
prevent  her  from  performing  many  of  the 
more  important  duties  of  citizenship.  The 
law  always  has  protected  and  always  will 
protect  this  class  of  citizens,  and  should  al- 
ways relieve  them  from  all  duties  relating  to 
governmental  affairs,  that  they  may  hot  be 
disturbed  in  the  performance  of  those  duties 
imposed  upon  them  by  natnre  and  society, 
and  which  are  higher  and  more  Important  to 
the  welfare  of  society  than  the  exercise  of 
any  dvll  function.  From  motives  of  the  char- 
acter just  referred  to,  the  framers  of  our  gov- 
ernment, out  of  deference  to  the  superior 
rights  of  the  female  citizen,  not  only  excused 
her  from  the  burdensome  duties  of  citizenship 
above  referred  to  and  the  duties  incident  to 
the  elective  franchise,  but  also,  as  a  general 
rule,  relieved  her  from  the  duties  Incident  to 
holding  public  office;  and  in  this  state  It  is 
provided  distinctly  that  females  are  not  eli- 
gible to  any  civil  office,  or  to  the  performance 
of  any  civil  function,  unless  specially  au- 
thorized by  law.  Civ.  Code,  f  1810.  The  set- 
tled policy  of  this  state  is  that  female  citizens 
shall  not  be  harassed  and  annoyed  with  mat- 
ters relating  to  governmental  affairs.  The 
lawmakers  of  this  state  have  never  been  so 
inconsiderate  or  unkind  as  to  Impose  duties 
purely  political  upon  the  female  citizens  of 
the  state.  All  la-vrs  must,  therefore,  be  con- 
strued In  the  light  of  this  fact  Wherever  a 
civil  function  is  to  be  exercised,  or  a  duty  ' 
political  or  quasi  political  is  to  be  performed, 
unless  there  is  something  in  the  statute  requir- 
ing the  contrary  construction,  it  is  to  be  con- 
Btmed  as  imposing  those  duties  upon  that 
class  npon  whic^  the  law  generally  casts  such 
duties;  that  is,  the  qualified  voters  of  the 
state  or  political  division  dealt  with  In  the 
statute.  It  is  the  general  rule  in  this  state 
that  questions  relating  to  the  sale  of  liquor 
•re  submitted  to  the  qualified  voters  of  the 
locality  to  be  affected.  The  general  local  op- 
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tlon  law  and  various  local  laws  relating  to  the 
regulation  of  the  sale  of  liquor  in  the  different 
localities  of  this  state  submit  the  question  to 
the  qualified  voters  of  the  locality  to  be  af- 
fected. Wherever  the  general  assembly  has 
seen  proper  to  allow  any  other  class  of  citi- 
zens to  be  heard  on  this  question,  even  by  pe- 
tition, the  act  has  expressly  provided  that 
such  other  class  may  be  heard.  See  the  act 
of  1875  relating  to  Schley  county,  which  re- 
quked  that  consent  to  the  granting  of  a  li- 
cense "should  be  signed  by  two-thirds  of  the 
citizen  freeholders,  male  and  female,  living 
within  three  miles  of  the  place  at  which  the 
applicant  proposes  to  sell."  Acts  1875,  p.  354, 
And  see  the  act  of  1888  relating  to  Whitfield 
county,  which  provided  that  the  sale  of  do- 
mestic wines  should  not  be  legal  if  a  "major- 
ity of  those  above  the  age  of  eighteen,  male 
and  female,  residing  within  two  miles  of  such 
place  of  manufacture  and  sale,  shall  at  any 
time  file  in  the  office  of  the  ordinary  objec- 
tions In  writing  to  such  sale."  Acts  1888,  p. 
814.  To  authorize  a  female  citizen  to  bold 
public  office,  the  law  of  this  state  in  terma 
provides  that  there  must  be  an  express  provi- 
sion to  this  effect  To  authorize  a  female  cit- 
izen to  exercise  any  civil  function,  there  must 
also  be  an  express  statute  conferring  this  au- 
thority. Therefore,  when  the  words  of  a 
statute  are  ambiguous  or  equivocal,  that  bon- 
Btructlon  must  be  placed  upon  It  which  will 
relieve  the  female  citizen  from  the  exercise 
of  civil  or  political  functions.  We  do  not 
think  that  the  general  assembly,  in  using  the 
word  "citizens"  to  the  charter  of  Ball  Ground, 
Intended  to  embrace  within  the  meaning  of 
that  term  either  female  citizens  resident  in 
that  town  or  any  class  of  citizens  other  than 
qualified  voters. 

2.  It  follows  from  what  has  been  said  that 
the  first  license  to  Wray  was  Illegal  and  void, 
and  that  the  second  was  lawful  and  regular 
In  all  respects.  The  Judge  granted  the  injunc- 
tion to  restrain  Wray  from  selling  liquor  un- 
der the  first  license  upon  the  ground  that  such 
an  Injunction  was  authorized  by  what  is 
known  as  the  "Bltad  Tiger  Law"  (Acts  1899, 
p.  73;  Van  Bpps'  Code  Supp.  f  6654  et  seq.). 
Whether  a  person  selling  liquor  openly  and 
under  color  of  authority  is  running  a  "blind 
tiger"  within  the  meaning  of  that  law  Is  a 
question  not  raised  In  the  present  case.  The 
injunction,  however,  did  not  have  the  effect 
to  restrain  Wray  from  proceeding  to  secure  a 
license  to  be  issued  to  him  In  accordance  with 
the  law;  and  when  such  a  license  was  Issued 
this  authorized  him  to  sell.  Properly  constru- 
ed, the  order  of  the  judge  simply  restrained 
Wray  from  selling  liquor  In  the  town  of  Ball 
Ground  without  a  lawful  license,  and  a  sale 
by  him  after  the  tajunction  was  granted,  un- 
der authority  of  a  license  which  was  legal 
and  regular  in  all  respects,  was  not  a  viola- 
tion of  the  injunction.  The  Judge  therefore 
erred  in  striking  that  part  of  the  answer  of 
the  defendant  to  the  rule  for  contempt  which 
attempted  to  set  up  that  the  sales  which  were 
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alleged  to  have  been  in  violation  of  the  order 
of  the  conrt  Trere  made  under  authority  of  a 
lawful  license,  which  had  been  granted  after 
the  order  was  passed.  TJnder  the  allegations 
of  his  answer,  Wray  never  violated  the  In- 
junction. He  was  never  In  contempt.  He 
should  not  have  been  attached  for  contempt; 
and,  this  being  true,  the  fact  that  be  was  at- 
tached constituted  no  sufficient  reason  for  re- 
fusing to  hear  him  on  the  motion  to  dissolve 
the  Injunction.  If  he  had  really  violated  the 
Injunction,  then,  of  course,  be  should  not 
have  been  beard  on  the  motion  to  dissolve  im- 
tll  he  had  purged  himself  of  this  contempt 
See,  In  this  connection,  Remley  v.  De  Wall, 
41  Ga.  466  (3);  Jacoby  v.  Goetter,  74  Ala. 
427;  2  High,  InJ.  (3d  Ed.)  S  1464.  The  Judge 
erred  In  his  rulings  which  resulted  In  the  de- 
fendant being  attached  for  contempt,  and 
there  was  no  error  In  dissolving  the  Injunc- 
tion. 

Judgment  in  one  case  reversed;  In  the  other 
affirmed.  All  the  Justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


(115  Ga.  981) 

JOHNSTON  V.  QULLBDGBL 

(Supreme   Conrt  of  Georgia.     July  22,  1902.) 

PLBDOB— NOTE— PROPERTT  OP  MARRIED  WO- 
MAN— SECURITY  FOR  HUSBAND'S  DEBT- 
PARTIAL  DEBT  OP  WIFEJ— PLBDQEB'S  RIGHT 
OP  RECOVERY- APPLICATION  OF  PROCEEDS 
—REQUESTED  INSTRUCTION— NECE^SSITY  OP 
WRITING. 

1.  The  trial  judge  did  not  err  in  instructing 
the  jury  to  the  following  eSect:  If  a  promis- 
sory note,  owned  by  a  wife,  is  given  in  pledge 
to  secure  a  debt  which  is  in  part  that  of  the 
wife  and  in  part  that  of  her  husband,  and  such 
parts  are  readily  ascertainable,  the  pledge  is  a 
valid  one  as  to  the  part  of  the  debt  which  is 
due  by  the  wife,  and  the  pledgee  is  entitled, 
when  due,  to  recover  from  the  maker  the 
amount  expressed  in  the  note. 

2.  When  the  maker  of  such  a  note  has  in 
good  faith  paid  such  a  note,  he  is  entitled  to  the 
performance  of  the  obligations  which  the  payee 
undertook  as  the  consideration  for  the  same. 

8.  Whether  the  pledgee,  after  collecting  the 
Dote,  has  made  proper  application  of  the  pro- 
ceeds, does  not  concern  the  maker. 

4.  When  it  does  not  appear  that  a  request  to 
charge  was  made  in  writing,  a  complaint  that 
the  trial  judge  erred  in  refusing  such  request 
will  not  be  considered. 

6.  The  evidence  sustained  the  verdict,  and  no 
MTOT  was  committed  in  overruling  the  motion 
for  a  new  trial. 

(Syliabos  by  the  Court.) 

Error  from  superior  conrt,  Upson  county^ 
B.  J.  Reagan,  Judge. 

Action  by  M.  P.  Onlledge  against  M.  0. 
Johnston.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  brings  errtw.    Affirmed. 

Worrill  k.  RlgsdiU  and  Allen  &  Tisinger, 
for  plaintiff  In  error.  R.  T.  Daniel  and  O. 
H.  B.  Bloodworth,  for  defendant  in  error. 

LITTLBS,  J.  The  defendant  in  error,  by 
his  petition  duly  filed,  prayed  that  Mrs. 
Johnston  be  required  to  execute  and  deliver 
to  him  good  and  sufficient  titles  In  fee  sim- 
pl«  to  certain  land  in  Monroe  county,  this 


state,  which  he  fnlly  described.  The  toliaw- 
ing  facts  are  made  to  appear  by  the  evi- 
dence: Gulledge  purchased  from  Mrs.  Johns- 
ton the  land  which  Is  the  subject-matter  at 
his  petition,  agreeing  to  pay  therefor  the 
sum  of  $650,  for  which  he  gave  two  notes, 
each  for  $325,  one  to  become  due  November 
1,  1897,  and  the  other  November  1,  189S, 
payable  to  "M.  C.  Johnston  or  order."  The 
first  of  these  notes  he  paid  to  Mrs.  Johnston 
when  due.  The  second  was  deposited  as  col- 
lateral with  the  Griffin.  Savings  Bank,  to  se- 
cure the  payment  of  three  notes,  for  $78.31 
each,  signed  by  Mrs.  Johnston,  which  were 
in  ronewal  of  a  note  for  $209.77  signed  by 
herself,  her  husband,  and  her  son.  She 
claimed  that  this  orighial  note  for  $209.77 
was  not  her  debt,  but  that  of  her  husband. 
She  further  claimed  that  she  did  not  author- 
ize any  one  to  pledge  the  second  note  givoi. 
to  her  by  Gulledge  as  collateral  to  secure 
the  payment  of  these  notes,  and  she  notified 
Gulledge  not  to  pay  his  note  to  the  banlc 
After  its  maturity,  however,  the  bank  de- 
manded payment  from  Gulledge,  and  he  paid 
it.  Mrs.  Johnston  claims  that  the  payment 
made  under  these  circumstances  was  not  a 
valid  payment  of  the  note,  and  that  Gulledge 
owes  her  the  amount  expressed  in  the  sec- 
ond note,  with  interest  thereon;  and  slie 
avers  'her  readiness,  upon  the  payment  of 
this  sum,  to  make  Gulledge  title  to  the  land, 
but  until  such  payment  she  insists  that  n* 
obligation  rests  on  her  to  convey  it  to  him. 
The  facts  In  relation  to  the  execution  of  the 
orighial  note  for  $209.77,  and  the  deposits 
of  the  Gulledge  note  to  secure  the  payment 
of  the  renewal  notes  above  referred  to  with 
the  Griffin  Savings  Bank,  as  we  obtain  them 
from  the  record,  are  as  follows:  Johnston, 
the  husband  of  the  defendant,  was  engaged 
in  mercantile  business  in  the  city  of  Griffin, 
as  was  also  Mr.  Blakely,  president  of  the 
savings  bank.  There  were  mutual  accounts 
between  the  parties.  In  adjusting  these  ac- 
counts It  was  found  that  Johnston  owed 
Blakely  $62.27.  Then  the  note  of  $209.77 
was  executed  by  Mrs.  Johnston,  her  husband, 
and  her  son,  G.  H.  Johnston,  Jr.  This  note 
was  taken  to  the  Griffin  Savings  Bank  and 
discounted,  and  the  proceeds,-  $18.27,  were 
placed  to  the  credit  of  Mrs.  Johnston  at  the 
bank.  Mrs.  Johnston  was  not  present  at 
the  bank,  nor  did  she  personally  prociu:e  the 
note  to  be  discounted.  Her  husband  took 
the  note  to  her,  and  she  signed  it  He  then 
delivered  it  to  the  bank,  with  certab)  col- 
lateral, which  was  subsequently  withdrawn, 
at  the  time  the  renewal  notes  wore  given, 
and  the  Gulledge  note  placed  with  the  bank 
as  collateral  for  these  renewal  notes.  Th« 
Gulledge  note  had  theretofone  been  Indorsed 
by  Mrs.  Johnston.  She  testified,  however, 
that  she  did  not  receive  the  money,  but  that 
her  husband  did;  that  the  indorsement  was 
not  put  on  the  note  for  the  purpose  of  uslnc 
it  at  the  bank;  and  that  she  had  never  bor- 
rowed any  money  from  the  bank.    There  al- 
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■0  appeared  In  the  evidence  an  original  let- 
ter written  by  Mrs.  Johnston  to  J.  P.  Nichols, 
president  of  the  Griffin  Banking  Company, 
in  which  she  stated  that  she  bad  on  that 
date^  January  21,  1897,  negotiated  a  loan 
with  the  savings  bank  of  Griffin  for  $209.77, 
to  be  due  Octolier  16,  1897,  and  to  better 
secure  the  savings  bank  she  had  agreed  to 
transfer  all  the  collaterals  and  mortgages 
which  the  Griffin  Banking  Company  held  to 
secure  her  note  to  it,  due  November  1,  1897, 
for  $450,  after  that  note  had  been  paid.  She 
then  authorized  the  Griffin  Banking  Com- 
pany to  hand  over  and  transfer  to  the  Sav- 
ings Bank  of  Griffin  all  other  collaterals  per- 
taining to  her  loan  to  It,  after  her  note  to 
it  had  been  paid  In  full.  The  trial  of  the 
case  resulted  In  a  verdict  for  the  plaintiff, 
and  a  decree  was  had  requiring  the  defend- 
ant to  make  and  execute  to  the  plaintiff  title 
to  the  premises  as  prayed  for.  Mrs.  Jotms- 
ton  then  submitted  a  motion  for  a  new  trial, 
which  being  overruled,  sbe  excepted. 

1-3.  A  charge  to  the  following  effect  Is,  in 
the  fourth  ground  of  the  motion  for  a  new 
trial,  alleged  to  have  been  error:  If  the  note 
of  Gulledge  was  transferred  to  the  bank  as 
collateral  security  for  the  debt  due  the  bank, 
and  a  part  of  the  debt  was  the  debt  of  John- 
ston, and  a  part  of  it  the  debt  of  hia  wife, 
Chen,  If  It  could  readily  be  ascertained  from 
the  testimony  what  part  of  the  debt  was  the 
husband's  and  what  part  the  wife's,  the 
transfer  of  the  note  as  security  for  part  of  the 
debt  which  was  the  wife's  would  be  a  valid 
transfer;  and  if  it  was  transferred  for. the 
purpose  of  collateral  security,  and  Gulledge 
paid  it,  such  payment  would  be  good,  and  the 
idalntlff  would  be  entitled  to  a  verdict  No 
fqtedflc  reason  is  alleged  why  this  charge  was 
erroneous.  Taken  as  an  abstract  proposition 
ef  law,  the  charge  Is  sound.  In  the  case  of 
Jones  V.  Harrell,  110  Ga.  373,  35  S.  B.  690, 
this  proposition  was  ruled  to  be  law:  "If  a 
married  woman  signs  a  promissory  note,  the 
eoDSlderation  of  which  is  partly  her  own  debt 
and  partly  the  debt  of  her  husband,  the  payee 
can  recover  in  a  suit  on  the  note  that  portion 
which  was  based  upon  the  debt  of  the  wife; 
the  amount  of  her  debt  and  that  of  the  hus- 
band being  clearly  shown  by  the  evidence." 
If  It  be  true,  as  matter  of  law,  that  such  re- 
covery can  be  had,  it  must  also  be  true  that  a 
promissory  note  belonging  to  the  wife  may 
lawfully  be  deposited  as  security  for  that  part 
of  the  debt  which  Is  owed  by  the  wife.  When 
so  deposited.,  the  pledgee  who  takes  It  without 
notice  stands  upon  the  same  footing  as  any 
«tber  innocent  purchaser  without  notice.  Bon- 
•ud  T.  Genesl,  42  Ga.  639.  Undoubtedly  the 
savings  bank  would  have  had  the  right  to  in- 
stitute an  action  In  its  own  name  to  recover 
from  Gulledge  the  amount  of  the  note  pledged 
as  collateral,  had  It  not  been  paid.  The  prln- 
«Iple  was  ruled  in  Houser  v.  Houser,  43  Ga.  415, 
that  If  the  original  note  secured  had  been 
paid  after  the  commencement  of  a  suit  by  the 
pledgee  to  recover  on  the  collateral,  and  the 


holder  of  the  collateral  should  proceed  to  a 
Judgment  thereon  and  collect  the  money,  he 
would  hold  the  same  as  the  trustee  for  the 
benefit  of  those  legally  equitably  entitled  to 
it  Mr.  Colebrook,  in  bis  work  on  Collateral 
Securities  (page  176),  states  the  rule  as  fol- 
lows: "The  pledgee  Is  entitled  to  recover  of 
the  parties  to  such  collateral  note  the  whole 
amount  of  its  face,  holding  any  surplus  for 
the  benefit  of  persons  who  are  entitled  to  It" 
See  cases  cited  in  note  6  of  that  page.  So, 
then,  If  the  savings  bank  was  entitled  to  col- 
lect from  Gulledge  the  amount  of  the  collat- 
eral note  which  it  held,  and  could  comi>el  Gul- 
ledge by  suit  to  pay  the  same,  certainly  It  was 
the  duty  of  Gulledge  to  pay  the  note  in  the 
hands  of  the  pledgee  when  it  matured.  When 
he  had  so  paid  it  the  obligation  into  which  he 
had  entered  with  Mrs.  Johnston  would  have 
been  fully  performed  in  accordance  with  their 
contract  and  be  would  have  been  entitled  to 
have  a  conveyance  of  the  land.  It  must 
therefore  be  ruled  that  there  was  no  error 
In  the  charge  complained  of. 

4.  Another  complaint  te  that  the  court  erred 
In  refusing  a  stated  request  to  charge.  It 
does  not  affirmatively  appear  that  the  request 
to  charge  was  made  in  writing.  Indeed,  the 
record  shows  that  it  was  made  by  ranusel  for 
defendant  "in  thebr  argument  on  the  trial 
of  the  case,"  from  which  It  is  clearly  bifer- 
able  that  it  was  not  In  writing.  The  Judge 
was  fully  Justified  in  ignoring  a  request  not 
In  writing,  and  an  assignment  that  the  Judge 
erred  in  refusing  such  request  will  not  be  con- 
sidered by  this  court 

5.  The  only  remaining  question  fOr  ns  to 
determine  is  whether  the  verdict  was  support- 
ed by  the  evidence.  We  think  it  was,  for  the 
reasons  already  given.  It  is  not  apparent  to 
us  that  the  note  held  by  the  savings  bank  waa 
the  debt  of  the  husband,  and  not  the  debt  of 
the  wife.  Certainly  It  is  true  that  she  had  no 
connection  with  or  liability  for  the  debt  which 
her  husband  owed  Blakely;  nor,  as  we  under- 
stand it  does  the  note  to  the  savings  liank 
represent  this  debt  It  makes  no  difference 
who  negotiated  with  the  bank  for  the  loan 
which  was  made  It  is  uncontradicted  that 
the  note  for  $209.77  signed  t)y  Mrs.  Johnston, 
her  husband  and  son,  was  discounted  by  the 
bank,  and  the  proceeds  placed  to  the  credit 
of  Mrs.  Johnston.  For  all  practical  and  legal 
purposes,  this  was  her  money.  If  it  was, 
then  the  note  which  was  discounted  was  her 
debt;  and,  while  it  may  at  some  time  have 
been  her  husband's  debt  y<^  as  she  received 
the  proceeds.  It  was  her  debt  This  money 
she  saw  fit  to  check  out  and  if  she  checked 
it  out  and  permitted  it  to  go  Into  the  hands 
of  ba  husband,  and  with  these  proceeds  he 
paid  the  debt  of  Blakely,  it  by  no  means  re- 
sulted that  the  note  to  the  bank  was  rendered 
Invalid.  She  was  at  perfect  liberty  to  do  wliat 
sbe  pleased  with  the  money.  She  had  full 
control  of  it  She  could  have  given  it  to  ber 
husband,  had  she  wished.  In  any  event  as 
she  signed  the  note  to  the  liank  and  obtained 
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of  the  money,  the  debt  was  as 
much  her  own  as  It  was  that  of  her  husband. 
Judgment  affirmed.     All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  Blckneaa. 

016  Qa.  189) 

ATLANTA,  K.  ft  N.  BY.  CO.  y.  WILSON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

RAILROADS— ACTIONS  FOR  INJURIB3— VENVB. 
1.  A  suit  against  a  railroad  company  for  in- 
juries sustained  In  a  foreign  state  on  account 
of  the  negligence  of  the  agents  and  serrants  of 
the  company  in  that  state,  if  brought  in  this 
state   must  be  brought  in  the  county  where  the 

Srinclpal  office  of  the  company  is  located  by 
s  charter,  no  different  provision  having  been 
made  by  the  general  assembly.  This  is  true 
although  the  company  may  have  established 
branch  offices  in  another  couuty,  and  its  secre- 
tary, treasurer,  and  auditor,  its  traffic  manager, 
and  its  general  manager  reside  in  that  county, 
and  from  the  offices  there  conduct  the  active 
management  of  the  company. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Cobb  county; 
Geo.  P.  Qober,  Judge. 

Action  by  L.  M.  WUaon,  administratrix, 
against  the  Atlanta,  Knoxrille  &  Northern 
Railway  Company.  Judgment  for  plahitUT, 
and  defendant  brings  error.    EeTersed. 

Smith,  Hammond  ft  Smith,  for  plaintiff  in 
error.  Clay  &  Blair,  Hoke  Smith,  and  H.  0. 
Peeples,  for  defendant  In  error. 

SIMMONS,  O.  J.  It  appears  from  the  rec- 
ord that  the  Atlanta,  Knoxville  ft  Northern 
Railway  Company  has  a  line  of  road  from 
Marietta,  In  Cobb  county,  6a.,  to  Knoxville^ 
Tenn.  The  part  of  the  road  which  is  in  Geor- 
gia is  operated  under  a  charter  obtained  from 
this  state.  That  charter  located  the  principal 
office  of  the  company  in  Atlanta,  Fulton  coun- 
ty, and  authorized  the  establishment  of  branch 
offices  at  other  places.  George  T.  Wilson  was 
a  locomotive  engineer  in  the  employment  of 
the  company.  While  operating  an  engine  and 
train  of  cars  In  Knoxville,  Tenn.,  he  was  killed. 
Letters  of  administration  were  Issued  to  bis 
widow,  under  the  law^  of  Tennessee,  and  she, 
for  the  use  and  benefit  of  the  widow  and 
minor  child  of  the  deceased,  brought  suit 
against  the  railroad  company  In  Cobb  county, 
Ga.,  to  recover  damages  arising,  as  she  al- 
leged, from  the  negligence  of  the  company's 
agents  and  servants.  The  petition  also  alleged 
that  "the  principal  and  general  offices"  of  the 
company  are  situated  in  Marietta,  In  Cobb 
county,  and  that  these  "offices  include  those 
of  the  general  manager,  treasurer,  auditor, 
and  other  officers"  of  the  company,  "who  are 
active  In  the  management  of  said  company's 
affairs."  It  further  alleged  that  the  company 
had  also  local  offices  in  Cobb  county.  The  de- 
fendant filed  a  plea  to  the  Jurisdiction,  alleg- 
ing that  the  superior  court  of  Cobb  connty 
bad  no  Jurisdiction,  and  that  the  courts  of 
Fnlton  county  bad  Jurisdiction,  because  the 
ebarter  located  the  principal  office  of  the  com- 


pany In  the  latter  county.  A  copy  of  tba 
charter  was  introduced  in  evidence,  and  show- 
ed that  the  principal  office  was  located  In  At- 
lanta, in  Fulton  county.  The  evidence  also 
showed  that  the  vice  president  of  the  company 
resided  In  Atlanta,  and  had  an  office  as  vice 
president  in  Fulton  county;  that  the  president 
did  not  reside  within  this  state;  and  that  sev- 
eral of  the  directors  resided  in  Fulton  county. 
,It  also'  appeared  that  several  of  the  officers 
had  offices  in  Cobb  county,  and  that  all  of 
the  active  business  of  the  company,  as  to  the 
transportation  of  fj%lght  and  passengers,  was 
conducted  from  these  Marietta  offices.  The 
Jury  returned  a  verdict  agahist  the  plea  to  the 
Jurisdiction.  The  defendant  moved  for  a  new 
trial.  The  motion  was  overruled,  and  the 
movant  excepted.  One  of  the  grounds  of  the 
motion  for  a.  new  trial  was  that  the  court 
erred  in  charging  the  Jury  as  follows:  "The 
place  of  residence  of  a  corporation  is  the  place 
where  the  principal  office  Is  located,  or  where 
Its  principal  operations  are  carried  on,  whence 
orders  emanate,  and  where  the  chief  officers 
are  to  be  found.  Now,  the  petitioner  insists 
that  this  railroad  company  transacts  no  busi- 
ness In  the  county  of  Fulton;  that  it  has  no 
office  there.  If  It  has  not,  as  I  have  said. 
It  could  be  sued  wherever  its  principal  office 
Is,— Its  general  office  is;  and  If  that,  gentle- 
men, is  in  the  county  of  Cobb,  why.  In  such 
a  case,  you  would  find  against  the  plea  of 
Jurisdiction."  It  was  also  alleged  in  the  mo- 
tion that  the  verdict  was  contrary  to  law  and 
the  evidence.  Counsel  for  the  defendant  In 
error  argued  that  this  case  had  been  virtually 
decided  In  the  case  of  Wilson  v.  Railway  Co., 
116  Ga.  171,  41  S.  B.  699.  The  peUtion  In 
the  present  case  was  Introduced  In  evidence 
in  that  case,  and  was  held  to  be  sufficient  on 
its  face  to  show  Jurisdiction  in  the  courts  of 
Cobb  county.  An  examination  of  the  allega- 
tions as  to  Jurisdiction  set  out  above  will  show 
that  the  petition  presents  a  very  different  case 
from  that  made  by  the  evidence.  The  petition 
alleged  that  the  principal  office  and  the  gen- 
eral offices  were  located  In  Cobb  county,  and 
there  was  no  intimation  that  the  charter  fixed 
the  principal  office  In  another  county.  The 
ruling  on  the  allegations  of  the  peUtion  Is, 
therefore,  not  applicable  to  the  case  as  It  is 
now  presented  for  decision.  Under  the  con- 
stitution of  this  state  all  civil  cases,  except 
certain  ones,  which  are  enumerated,  "shall  be 
tried  In  the  county  where  the  defendant  re- 
sides." This  was,  early  in  the  history  of  this 
court,  held  to  Include  suits  against  corpora- 
tions as  well  as  suits  against  natural  persons. 
Subsequently  the  legislature  passed  acta  allow- 
ing certain  cases  against  a  railroad  company 
to  be  maintained  in  counties  other  than  that 
fixed  by  the  charter  as  the  county  wherein  the 
principal  office  should  be  located.  This  legis- 
lation was  upheld  on  the  ground  that  the  state 
could  fix  the  residence  of  Its  creature,  the  cor- 
poration, in  any  one  or  more  of  the  counties 
of  the  state,  and  allow  suits  to  be  brought  in 
such  counties  without  violating  the  consttta- 


Digitized  by  V^OOQIC 


Ga.) 


DIXON  T.  STATE. 


357 


tton.    In  caaea  wb«re  no  aacb  pravialon  waa 

made  It  waa  atfll  held,  however,  that  the  real- 
dence  of  the  corporation  waa  In  the  county 
In  which  Its  charter  fixed  Ita  principal  office, 
and  that  suits  against  It  must  be  brought  In 
that  county.  The  present  suit  for  damagea  (or 
an  Injury  occurrhig  beyond  the  limits  of  the 
state  does  not  come  wlthUi  any  of  the  legis- 
lation changing  the  general  rule,  and  that  rule 
must  be  applied.  The  railway  company  must, 
therefore,  be  held  to  be  suable  In  such  a  suit 
In  the  county  In  which  Is  located  Its  principal 
office,  and  In  no  other.  It  was  argued,  how- 
ever, that,  while  the  charter  fixed  the  principal 
office  In  Fulton  county,  the  company  had  in 
fact  removed  It  to  Cobb  county  by  placing  In 
the  latter  county  Its  general  operative  offices, 
and  locating  there  such  of  Its  officers  as  took 
an  active  part  In  the  administration  and  op- 
eration of  the  road.  We  think  that,  where 
the  charter  of  a  corporation  fixes  Its  principal 
office  In  a  designated  county,  the  corporation 
cannot,  without  the  aid  of  legislation  or  of  an 
amendment  to  its  charter,  change  its  residence 
and  principal  office.  In  the  present  case  It 
appeared  that  the  company  maintained  In  Ful- 
ton county  at  least  one  office,— that  of  its 
vice  president.  In  the  same  county  several  of 
the  directors  resided.  The  offices  of  the  secre- 
tary, treasurer,  and  auditor,  and  of  the  acting 
general  manager  were  not  such  offices  as  are 
usually  created  by  the  charter  of  a  corpora- 
tion, but  we  have  In  the  brief  of  evidence 
only  a  small  portion  of  the  charter  of  the  com- 
pany, and  cannot  determine  what  offices  were 
created  by  that  instrument.  The  removal  to 
Cobb  county  of  the  administrative  offices  and 
many  of  the  corporate  officers  could  not  annul 
the  charter  provision  fixing  the  principal  office 
of  the  company,  or  change  its  residence,  with- 
in the  meaning  of  the  constitutional  provision 
as  to  the  venue  of  suits.  The  case  of  Jossey 
V.  Railway  Co.,  102  Ga.  708,  28  S.  B.  273, 
strongly  supports  this  view.  In  that  case  it 
was  held  that,  while  the  location  of  the  prin- 
cipal office  of  a  corporation,  which  Is  fixed  by 
its  charter  at  a  particular  place,  cannot  be 
changed  by  the  corporation,  the  mere  adminis- 
trative offices  for  the  conduct  of  business  are 
subject  to  corporate  control,  and  may  be  re- 
moved as  the  board  of  directors  may  deem 
best.  In  the  opinion  In  that  case  (page  708, 
102  Ga.,  page  273,  28  S.  B.),  Atkinson,  J., 
said:  "It  will  not  be  seriously  questioned  that 
when  the  situs  of  a  corporation  is  once  es- 
tablished by  Its  charter,  unless  provision  Is 
made  therefor  in  the  charter  Itself,  the  direct- 
ors have  not  authority  to  change  the  place 
of  the  corporate  abode.  •  •  •  The  busi- 
ness of  a  raHroad  corporation,  because  of  its 
natnre,  must  of  necessity  be  conducted  In  pla- 
ces other  than  that  fixed  by  Its  charter  as 
the  place  of  location  of  its  principal  office. 
While  the  latter  place  must  be  the  point  at 
which  th(t  corporation  as  a  corporate  entity 
resides.  It  is  indispensable  to  Its  business  that 
it  shall  be  enabled  elsewhere  to  establish  of- 
fices of  a  purely  administrative  character,  and 


a  diatlnctiaii  nnist  bo  taken  belwcoa  tbt  prin- 
cipal office  of  a  corporation  proper  and  those 
admlnlstratiTe  offices  which  may  from  time 
to  time  be  crated  by  the  corporation  for  the 
more  convenient  transaction  of  the  business 
for  the  conduct  of  which  It  was  created.  It 
mnst  have  a  place  at  which  It  must  be  sued, 
at  which  Its  corporate  functions  may  be  per- 
formed; but  this  does  not  negative  the  right 
to  establish  other  places  for  the  transaction 
of  the  industrial  business  of  the  corporation." 
The  charter  of  the  present  plaintiff  In  error 
fixes  the  location  of  the  prbicipal  office  in  Ful- 
ton county,  and  the  corporation  has  no  right 
or  power  to  remove  It  The  diarter  fixes  a 
definite  place  at  which  the  corporation  may 
be  sued  and  most  perform  Its  pnrdy  corporate 
functions,  and  the  corporatlan  cannot  change 
this.  To  aUow  such  a  change  would  not  only 
grant  to  the  corporation  the  power  of  legislat- 
ing In  this  regard,  and  of  changing  a  legisla- 
tive enactment  without  the  assent  of  the  legis- 
lature or  of  the  officer  to  whom  its  power 
is  delegated,  but  woold  make  the  ascertain- 
ment of  the  location  of  the  principal  office  as 
difficult  and  uncertain  a  question,  and  one  as 
unsatisfactory  of  solution,  as  it  was  made  in 
the  present  case  for  the  jury  by  the  charge 
of  the  court  quoted  above.  We  are  clear  that 
this  charge  is  not  the  law,  and  that  the  ver- 
dict of  the  Jury  was,  under  the  facts  in  evi- 
dence, contrary  to  law.  It  follows  that  the 
court  below  erred  In  overruling  the  motion 
for  a  new  trial  upon  the  question  of  Jurisdic- 
tion. 

The  case  was  also  tried  In  the  court  below 
upon  the  merits,  and  a  motion  for  new  trial 
made  and  overruled.  The  refusal  of  a  new 
trial  In  the  main  case  Is  also  excepted  to  here, 
but,  inasmuch  as  the  decision  made  above  ren- 
ders nugatory  what  was  done  in  the  main 
case,  we  do  not  deal  with  the  questions  there 
made. 

Judgment  reversed.  All  the  Justices  concur- 
ring, except  LEWIS,  J.,  alisent  on  accoimt  of 
sickness. 


(116  Ga.  186) 


DIXON  V.   STATE. 


(Supreme  Court  of  Georgia.     Aug.   8,  1902.) 

OBIMINAL  LAW  -  BVIDENCH  —  SKLF-SBRVINO 
DECLARATIONS  —  INCRIMINATING  STATE- 
MBNT8— TESTIMONY  OF  ACCOMPLICES-CON- 
SPIRACY —  WITNESSES  —  COMPETBNCY  — 
EXAMINATION— INSTRUCTIONS. 

1.  The  verdict  in  this  case  having  been  fully 
warranted  by  the  evidence,  there  is  no  merit 
in  the  general  gronnds  of  the  motion  for  a  new 
trial. 

2.  It  is  not,  on  the  trial  of  a  criminal  case, 
competent  to  introduce  in  behalf  of  the  ac- 
cused evidence  of  his  own  self-serving  declarar 
tions,  whether  made  before  or  after  the  time  of 
the  commission  of  the  alleged  offense. 

3.  Though  evidence  of  an  incriminating  state- 
ment made  by  a  prisoner  to  another  shorU; 
after  the  latter  had  offered  an  Indacement  ex- 
tending a  hope  of  benefit  is  not  admissible,  an- 
other and  entirely  different  Incriminating  state- 
ment, made  hours  afterwards,  to  the  same  per- 
son, under  circumstances  tending  to  show  that 
it  was  purely  voluntary,  and  not  elicited  by 
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inch  Indncement,  may  b«  proyed;  the  question 
whether  or  not  the  statement  was  in  fact  free 
and  volontary  being  one  for  determination  by 
the  jury. 

4.  That  one  is  a  convict  does  not  render  him 
incompetent  to  testify  as  a  witness  in  the  courts 
of  this  state. 

5.  The  question  of  allowing  a  witness  to  be 
recalled  to  the  stand  for -further  examination, 
at  the  instance  of  either  party,  is  always  one 
within  the  discretion  of  the  presiding  judge, 
which  this  court  will  never  control  unless  mani- 
festly  abused. 

6.  The  accused  in  a  criminal  case  is  not  en- 
titled, as  matter  of  right,  to  the  privilege  of 
making  a  supplemental  statement  to  the  jury. 

7.  While  a  conviction  of  a  felony  cannot  be 
lawfully  had  upon  the  testimony  of  an  accom- 
plice, unless  the  same  be  corroborated  by  other 
testimony  directly  connecting  the  accused  on 
trial  with  the  perpetration  of  the  crime,  it  is 
not  essential  that  the  corroborating  testimony 
shall,  in  and  of  itself,  be  sufficient  to  warrant 
a  verdict  of  guilty,  or  that  the  testimony  of 
the  accomplice  ^hall  be  corroborated  in  ereiy 
material  particular. 

8.  It  is  not,  on  the  trial  of  one  of  two  or 
more  persons  jointly  indicted  for  a  crime,  in- 
appropriate to  charge  upon  the  law  of  conspira- 
cy merely  because  the  indictment  does  not,  in 
terms,  allege  that  there  was  a  conspiracy  to 
commit  the  offense. 

8.  The  existence  of  a  conspiracy  may  be 
proved  by  circumstantial,  as  well  as  by  di- 
rect and  positive,  testimony. 

10.  There  was  in  the  present  case  ample  evi- 
dence to  show  that  there  was  a  conspiracy, 
not  only  to  commit  the  crime,  but  alao  to  con- 
ceal the  fact  of  its  perpetration. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  JohnBOn  coonty; 
D.  M.  Roberts,  Judge. 

Sarah  E.  Dlzon  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

John  R.  Oooper,  for  plalntUT  in  error.  B.  T. 
Rawllngs,  Sol.  Oen.,  and  Boykln  Wright,  Atty. 
Gen.,  for  the  State. 

LmiPKIN,  P.  J.  Mn.  Sarah  B>.  Dixon 
nod  Jerry  Walden  were  jointly  indicted  for 
tbe  murder  of  the  husband  of  the  former. 
Walden  la  now  serving  a  life  sentence  based 
upon  a  verdict  of  guilty  returned  against  ^im. 
Mrs.  Dixon  was  convicted,  and  a  like  len- 
tence  was  Imposed  upon  her.  This  court 
granted  her  a  new  trial  (see  US  <3a.  1089,  39 
8.  B.  846),  and  she  was  a  second  time  found 
guilty,  and  sentenced  to  imprisonment  for  life. 
She  is  again  before  this  court,  alleging  that 
the  trial  court  erred  in  overruling  a  motion 
for  a  new  trial  made  by  her  after  the  last 
conviction.  This  motion  embraced  the  gen- 
eral, and  a  number  of  special,  grounds.  We 
have  carefully  read  and  considered  the  evi- 
dence. It  established  beyond  doubt  the  guilt 
of  Walden,  and  his  testimony,  If  true,  showed 
the  guilt  of  Mrs.  Dixon.  This  testimony  was 
corroborated  by  evidence  of  numerous  facts 
and  circumstances  which  not  only  directly  con- 
nected Mrs.  Dixon  with  the  perpetration  of 
tbe  crime,  bat  was  really  sufficient  to  war- 
rant a  verdict  of  guilty  against  her.  Tbe  tes- 
timony, as  a  whole,  therefore,  more  than  met 
tbe  requirements  of  the  law,  and  we  have  no 

f  S.  See  Coniplracy,  vol.  10,  Cent.  Dlf.  i  1(W. 


hesitation  whatever  In  declaring  that  tbe  gen- 
eral grounds  of  the  motion  are  without  merit 
Tbe  special  grounds  thereof  present  for  our 
determbiatlon  tbe  familiar  questions  dealt  with 
above.  The  correctness  of  our  mliugs  there- 
on, as  announced  In  the  headnotes.  Is  too  ob- 
vious to  require  elaboration  or  discussion. 
There  was  no  error,  and  the  Judgment  below 
must  stand. 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


(U6  Oa.  206) 

LINDBR  V.  WHITEHEAD  et  ^1. 
(Supreme   Court  of  Georgia.     Aug.   8,  1902.) 

VENDOR  AND  PURCHASER— PAROL  CONTRACT 
TO  CONVEY— SUBSEQUENT  MORTOAGB  BT 
VENDOR— BPPBCT  AS  AGAINST  VBNDBB— 
REVIEW— QUESTIONS  PRESENTED. 

1.  The  motion  to  dismiss  the  writ  Of  error 
in  this  case  was  not  well  talien. 

2.  When  a  petition  is  demurred  to  on  both 
general  and  special  grounds,  and  diranissed 
upon  the  former  only,  the  supreme  court  will 
not,  upon  a  bill  of  exceptions  sued  out  by  the 
plaintiff,  in  which  he  assigns  error  upon  the 
ruling  adverse  to  him,  undertake  to  pass  upon 
the  sufficiency  of  the  special  grounds  of  de- 
murrer. The  ruling  annonnced  in  the  fiftll 
headnote  to  the  case  of  Crittenden  v.  Asso- 
ciation, 86  S.  E.  643,  111  Oa.  266.  will  not  be 
extended  beyond  the  special  facts  upon  whicb 
it  was  based. 

3.  This  case  Is,  In  principle,  controlled  by 
the  decision  rendered  by  this  court  in  the  case 
of  Collins  V.  Moore,  41  S.  E.  60d,  116  Oa.  327, 
an  application  of  which  to  the  facts  alleged  ia 
the  plaintiff's  petition  requires  a  leveiial  ol 
the  judgment  dismissing  the  same. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurena  oooii* 
ty;  Jno.  G.  Hart  Judge. 

Suit  by  J.  Ii.  Under  against  E.  M.  Wbite- 
bead  and  otben.  Judgment  for  defendants 
and  plaintiff  brings  error.    Reversed. 

J.  S.  Adams  and  Akerman  &  Akerman,  for 
plaintiff  In  error.  A.  F.  Daley  and  T.  lu 
Griner,  for  defendants  in  error. 

LUMPKIN,  P.  J.  An  equitable  petition 
filed  by  LInder  in  the  superior  court  of  Lau- 
rens county  against  Whitehead,  HIcks,  sher- 
iff, tbe  John  Flanuery  (Company,  and  John 
Flannery,  made  In  substance  the  following 
case:  On  February  22,  1892,  Mrs.  McCMlers 
gave  to  the  plaintiff  her  bond  conditioned  to 
make  to  him  a  title  to  described  land  upon 
his  paying  certain  specified  promissory 
notes,  and  also  paying  off  certain  Judgments 
against  J.  C.  McCullers,  deceased,  wbicb 
were  liens  on  the  land.  Plaintiff  from  time 
to  time  made  payments  reducing  said  in- 
debtedness until  some  time  In  the  fall  of 
1894,  when  there  was  due  by  him  upon  said 
purchase  money  a  balance  of  $700,  besides 
Interest  The  notes  evidencing  this  balance 
were  sued  to  Judgment  in  a  Justice's  court. 
Subsequently  the  plaintiff  entered  into  an 
agreement  with  Whitehead,  by  tbe  terms  of 
which  the  latter  was  to  pay  off  tbe  balance 
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due  by  the  former  for  the  land,  and  he  vas 
to  transfer  to  Whitehead  the  bond  for  title 
which  had  been  executed  by  Mrs.  McGolIers. 
Whitehead  also  agreed  to  make  to  the  plain- 
tiff a  new  bond  for  title  to  the  land,  and 
give  him  additional  time  to  pay  for  the 
same.  Plaintiff  delivered  to  Whitehead  the 
bond  for  title  exacuted  by  Mrs.  McCuIlers, 
bat  did  not  transfer  the  same  to  Whitehead 
tn  writing.  On  December  4,  1894,  Mrs.  Mc- 
GolIers and  others,  all  of  whom  were  heirs 
at  law  of  J.  G.  McCuUers,  executed  and  de- 
livered to  Whitehead  a  deed  to  the  land 
mentioned  above.  About  the  time  of  the  ex- 
ecution of  the  bond  tor  title  by  Mrs.  Mc- 
CuIlers, plaintiff  went  Into  possession  of  the 
land,  and  has  since  then  been  in  the  open, 
notorious,  adverse,  aud  exclusive  possessioa 
thereof,  and  has  also  erected  upon  the  prem- 
ises two  houses  at  a  cost  of  $400,  and  has 
cleared  the  land,  fenced'  the  same,  and  kept 
It  in  a  good  state  of  preservation.  After 
making  the  above-mentioned  agreement  with 
Whitehead,  plaintiff  from  time  to  time  paid 
to  him  "divers  sums  of  money,  and  has  long 
since  paid  off  and  discharged  said  indebted- 
ness,—principal.  Interest,  and  costs."  On 
Febrnary  6,  1895,  Whitehead  executed  and 
delivered  to  John  Flannery  &  Co.,  at  that 
time  a  firm  composed  of  John  Flannery  and 
John  L.  Johnson,  of  which  John  Flannery  is 
the  survivor,  a  mortgage  for  the  sum  of  $1,- 
000,  which  was  duly  recorded.  At  the  July 
term,  1901,  of  Laurens  superior  court,  John 
Flannay  &  Co.  obtained  a  rule  absolute 
against  Whitehead  for  the  principal,  inter- 
est, and  costs  then  due  upon  said  mortgage, 
and  the  fl.  fa.  Issued  thereon  was  on  the  2d 
day  of  September,  1901,  levied  upon  the  land 
above  mentioned  by  Hicks,  the  sheriff  of 
said -county.  On  the  5th  day  of  November, 
1901,  the  sheriff  sold  the  land  under  said 
levy,  and  the  same  was  bid  off  by  the  John 
Flannery  Company,  to  whom  the  sheriff  ex- 
ecuted and  delivered  a  deed  in  pursuance  of 
said  sale.  PlalntlfCs  possession  of  the  land 
at  the  time  of  the  execution  of  the  mortgage 
by  Whitehead  to  John  Flannery  &  Co.  and 
at  the  time  of  the  sale  by  the  sheriff  to  the 
John  Flannery  Company  was,  in  law,  suffi- 
cient to  put  them'  upon  notice  of  the  plalu- 
tlfTs  equities  In  the  premises;  and  he  hav- 
ing paid  to  Whitehead  the  entire  purchase 
money  for  the  property,  and  having  made 
valuable  Improvements  thereon.  It  would  be 
Inequitable  not  to  enforce  the  oral  agree- 
ment between  the  plaintiff  and  Whitehead 
for  the  conveyance  of  the  land  In  dispute. 
The  John  Flannery  Company  and  Hicks, 
sheriff,  are  threatening  to  eject  plaintiff  from 
the  premises  and  place  some  agent  of  the 
John  Flannery  Company  in  possession  there- 
of. The  prayers  of  the  petition  'were  (1)  that 
Whitehead  be  decreed  to  execute  and  de- 
liver to  plaintiff  a  deed  to  the  land  In  con- 
troveisy;  (2)  that  the  mortgage  from  White- 
head to  John  Flannery  &  Co.  and  the  deed 
from  the  sheriff  to  the  John  Flannery  Com- 


pany be  decreed  to  be  void  as  to  plaintiff; 
and  (3)  that  the  sheriff  and  the  John  Flan- 
nery Company  be  enjoined  from  Interfering 
'With  plaintiff's  possession  of  the  proi>erty. 
To  this  petition  separate  demurrers  were 
filed  by  Whitehead,  the  John  Flannery  Com- 
pany, and  John  Flannery.  Each  demurrer, 
besides  being  general,  embraced  several  spe- 
cial grounds.  The  case  came  on  for  a  hear- 
ing upon  the  demurrers  at  the  January  term, 
1002,  of  the  trial  court,  and  an  order  was 
passed  adjudging  "that  said  demurrers  be 
sustained  on  the  general  grounds  of  want  of 
equity  hi  said  bill,  and  that  the  bill  be  dis- 
missed on  said  general  grounds,"  and,  fw- 
ther,  that  the  restraining  order  previously 
granted  In  the  case  be  dissolved.  Linder 
thereupon  sued  out  a  bill  of  exceptions,  from 
which  we  extract  the  following:  "The  court 
passed  an  order  Bustainlng  both  of  said  de- 
murrers and  dismissing  said  petition,  to 
wliich  ruling  plaintiff  excepted,  and  now  as- 
signs the  same  as  error." 

1.  Upon  the  call  of  the  case  here,  a  motloa 
to  dismiss  the  writ  of  error  was  made,  based 
on  the  grounds  (1)  that  no  supersedeas  of 
the  judgment  rendered  was  granted  by  the 
court  below,  and  that,  the  John  Flannery 
Company  having  been  put  in  possession  of  the 
land  in  dispute,  "there  is  therefore  no  longer 
any  cause  for  injunction";  (2)  that  the  spec-  ' 
Iflcation  of  error  in  the  bill  of  exceptions  Is 
too  uncertain,  vague,  and  indefinite  to  be 
.clearly  understood;  and  (3)  that  this  spec- 
ification of  error  Is  "at  variance  ■with  the 
Judgment  of  the  court  attempted  to  be  com- 
plained of."  There  is  no  merit  in  the  first 
ground  of  the  motion  to  dismiss,  because  there 
Is  no  exception  to  that  portion  of  the  judg- 
ment of  the  superior  court  dissolving  the  re- 
straining order;  the  exception  being  confined 
to  the  action  of  the  court  In  sustaining  the 
demurrers  and  dlsmisshig  the  plaintiff's  peti- 
tion. Besides,  the  dismissal  of  the  petition 
would,  In  effect,  have  dissolved  the  restrahi- 
ing  order,  whether  the  order  of  the  judge  had 
expressly  so  recited  or  not  Neither  is  the 
second  ground  of  the  motion  to  dismiss  well 
taken.  The  bill  of  exceptions  distinctly  re- 
cites the  fact  that  the  demurrers  were  filed, 
and  that  the  court  sustained  them.  The  rec- 
ord shows  that  the  court  sustained  only  the 
general  grounds  of  these  demurrers.  In  view 
of  the  recitals  In  the  bill  of  exceptions  and 
of  the  record,  there  is  not  the  slightest  diffi- 
culty in  ascertaining  the  precise  action  of  the 
court  below  of  which  complaint  is  made,  or 
In  arriving  at  the  question  presented  by  the 
assignment  of  error.  The  third  ground  of  the 
motion  to  dismiss  is  not  correct  in  its  re- 
citals of  fact  The  bill  of  exceptions  states, 
as  we  have  seen,  that  the  court  "passed  an 
order  sustaining  both  of  said  demurrers  and 
dismissing  said  petition."  The  record  dis- 
closes that  this  is  exactly  what  happened, 
and  the  recital  In  the  bill  of  exceptions  la 
none  the  less  true  because  the  record  further 
shows  that  tue  action  of  the  court  la  sustain- 
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tng  ttie  demutiten  was  based  exdustydy  upon 
the  general  grounds  thereof. 

2.  Before  undertaking  to  dispose  of  the  case 
upon  Its  merits,  we  desire  to  state  that  we 
deem  tt  our  duty  to  confine  ourselves  to  a  de- 
cision of  the  only  question  actually  made  and 
presented  for  our  determination  by  the  bill 
of  exceptions,  viz.,  was  the  plaintiff's  peti- 
tion good  as  against  a  general  demurrer?  The 
ruling  announced  in  the  fifth  headnote  to  the 
case  of  Crittenden  v.  Association,  111  Oa.  266, 
36  S.  B.  643,  does  not,  we  think,  constrain  us 
to  pass  upon  the  special  grounds  of  the  de- 
murrer. That  ruling  must  be  interpreted  and 
understood  in  the  light  of  the  facts  upon 
which  it  was  based.  It  related  to  the  second 
count  in  the  plalntitTs  petition.  The  first 
count  therein  was  stricken  on  general  demur- 
rer. The  second  count  was  stricken  on  designat- 
ed special  grounds,  and  this  court  was  of  the 
opinion  not  only  that  the  trial  court  might 
have  based  its  Judgment  upon  another  and 
stronger  special  ground,  but  also  upon  the 
ground  that  the  entire  petition,  including,  of 
course,  the  second  count,  "was  demurrable  on 
the  general  grounds."  See  remarks  of  Mr. 
Justice  Lewis  on  page  272,  111  Ga.,  and  page 
646,  86  S.  E.  Accordingly  the  opinion  was 
entertained  that  it  would  be  useless  to  reverse 
the  Judgment  and  send  the  case  back  for  an- 

'  other  hearing,  when,  in  any  view  of  the  peti- 
tion, it  ought  to  be  dismissed.  The  headnote 
above  specified,  which,  as  stated,  embraces 
what  this  court  ruled  with  respect  to  the  sec- 
ond count,  is  couched  in  more  general  terms 
than  was  necessary,  and  we  do  not  now  think 
it  should  be  extended  beyond  the  special  facts 
with  which  It  deals.  Some  of  ua,  including 
the  writer,  are,  however,  of  the  opinion  that 
in  the  Crittenden  Case  this  court  ought  to 
have  confined  Itself  to  passing  upon  those 
grounds  only  of  the  demurrer  upon  which  the 
court  below  actually  ruled.  In  view  of  the 
definite  mandate  embraced  In  section  55S4  of 
the  Civil  Code,  which  was  codified  from  the 
supreme  court  practice  act  of  November  11, 
1889  (Acts  1889,  p.  116),  that  "the  supreme 
court  shall  not  decide  any  question  unless  It 
Is  made  by  a  special  assignment  of  error  in 
the  bill  of  exceptions,"  It  would  seem  that  this 
court  is  not  at  liberty  to  institute  a  general 
search  Into  the  contents  of  a  record  with  a 
view  to  upholding  a  judgment  "if  it  is  right 
for  any  reason,"  but  should  confine  itself  to 
deciding  such  questions  only  as  are  specifical- 
ly made  and  presented  for  Its  determination 
either  by  a  main  bill  or  a  cross-biU  of  excep- 
tions. Be  this  as  it  may,  we  all  now  agree 
that  the  present  case  ought  to  be  disposed  of 
on  the  line  Indicated  in  the  second  of  the  pre- 
ceding headnotes.  When  it  comes  up  for  an- 
other hearing,  the  court  below  may  yet  do 
what  it  has  not  heretofore  done,  viz.,  pass  up- 
on the  special  grounds  of  the  demurrers. 

3.  We  have  without  serious  difiiculty  reach- 
ed the  conclusion  that  the  court  erred  In  sus- 
taining the  general  grounds  of  the  demurrers. 
Mrs.  McCuUers  having  been  paid  in  full  for 


the  land,  and  the  same  having  been  conveyed 
to  Whitehead,  the  case  stood  as  if  Linder  had 
really  purchased  from  Whitehead  and  had  a 
perfect  equity.  As  the  petition  does  not  show 
when  the  last  of  the  purchase  money  was 
paid,  it  does  not  affirmatively  appear  that 
Linder  could  have  filed  and  maintained  a 
claim  for  the  purpose  of  preventing  the  sber- 
Ifl's  sale.  The  case,  upon  its  facts.  Is  very 
similar  to  the  recent  one  of  Collins  t.  Moore, 
115  Ga.  327,  41  S.  E.  609.  Applying  what  was 
there  decided  to  the  case  before  us,  it  should 
have  been  held  by  the  trial  court  that  as 
Linder  remained  all  the  while  in  possession, 
thus  putting  the  Flannery  Company  and  ail 
the  world  on  notice  of  his  equities  in  the 
premises,  it  was  his  right  to  complete  his  con- 
tract of  purchase  vrith  Whitehead  without  re- 
gard to  that  company's  mortgage  and  the 
sale  thereunder,  and,  to  this  end,  was,  under 
the  facts  alleged,  entitled  to  the  equitable 
relief  for  which  he  prayed. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(U6  GtL  lOS) 

MONK  et  nz.  r.  McDANIDU 

(Supreme   Court  of   Georgia.     Aug.   7,   1902.) 

PARKNT  AND  CHILD— RELINQUISHMENT  OF 
CUSTODY  —  ADOPTING  PARENT  —  RIGHT  TO 
CUSTODY— ACCEPTANCE  OB"  OFFER  OF  CUS- 
TODY—HABEAS CORPUS-JUDICIAL  DISCRE- 
TION. 

1.  Where  a  father  In  a  letter  to  his  sister-in- 
law  requested  that  in  the  event  of  his  death, 
she  would  take  and  keep  his  child,  and  she,  in 
response  to  such  request,  wrote  him  that  in 
case  of  his  death  she  would  take  the  child 
and  care  for  it  until  she  could  get  it  a  good 
home,  this  correspondence  did  not,  in  the  ab- 
sence of  an  acceptance  by  the  father  of  his 
sister-in-law's  offer,  give  her,  after  his  death, 
the  iegai  custody  and  control  of  the  child. 

2.  One  who  legally  adopts  a  child  has  the 
right  to  its  custody  and  control,  and  an  agree- 
ment to  relinquish  the  same  must,  in  order  to 
be  enforceable,  be  clearly  established  by  evi- 
dence, and  also  be  distinct  and  unequivocal  in 
its  terms. 

3.  An  answer  to  an  offer  will  not  amount  to 
an  acceptance,  so  as  to  result  in  a  contract, 
unless  it  bo  unconditional  and  identical  with 
the  terms  of  the  offer. 

4.  While  the  judge  upon  the  hearing  of  a 
writ  of  habeas  corpus  for  the  detention  of  a 
child  is  vested  with  a  discretion  in  deter- 
mining to  whom  its  custody  shall  be  given, 
such  discretion  should  be  governed  by  the 
rules  of  law,  and  be  exercised  in  faror  of  the 
party  having  the  legal  right,  unless  the  evi- 
dence shows  that  the  interest  and  welfare  of 
the  child  justify  the  judge  in  awarding  its 
custody  to  another. 

5.  Irrespective  of  other  ruling  complained 
of  in  the  present  bill  of  exceptions,  the  case, 
npou  the  facts  disclosed  by  the  record,  is  con- 
trolled by  the  legal  propositions  announced 
above,  and  applying  the  same  results  in  a  re- 
versal of  the  judgment. 

Little,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  superior  ooart,  Carroll  eonnty; 
W.  C.  Harris,  Judge. 

f  4.  See  Habeas  Corpus,  vol.  2S,  Cent.  Dis.  I  H. 
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Habeas  corpas  by  W.  F.  Monk  and  wlte 
aealnst  Sarah  A.  McDanlel  for  the  custody  of 
Ethel  Monk.  From  a  judgment  awarding  the 
child  to  the  defendant  plaintiffs  bring  error. 
Reversed. 

Brown  A  Roop,  for  plaintiffs  in  error.  W. 
D.  Hamrlck  and  L  B.  Smith,  for  defendant  In 
error. 

FISH,  J.  This  was  a  proceeding  by  ha- 
beas corpus,  brooght  by  W.  F.  Monk  and  his 
wife,  Minnie  Monk,  against  Sarah  A.  McDan- 
lel, for  the  eofltody  of  Ethel  Monk,  formerly 
Ethel  C!oker,  a  child  between  fonr  and  five 
years  of  age.  The  Judge  of  the  soperior  court, 
npon  the  hearing,  awarded  the  child  to  the 
defendant,  whereupon  the  plaintiffs  excepted. 
It  appears  from  the  record  that  Bthel  is  the 
danghter  of  John  and  Virginia  Coker,  who, 
until  their  respective  deaths,  resided  In  Hen- 
ry county,  Ala.,  and  that  John,  who  survived 
bis  wife,  died  about  February,  1900.  The  rec- 
ord shows  that  on  September  8,  1900,  the 
plaintiffs.  In  the  propate  court  of  Barbour 
county,  Ala.,  and  In  accordance  with  the  laws 
of  that  state,  adopted  EHhel  as  their  child, 
having  her  name  changed  to  Monk,  and  that 
her  grandfather  Thomas  Coker  and  her  aunt 
Mrs.  McCraney  consented  to  the  adoption. 
Plaintiffs  based  their  right  to  the  custody  of 
tbe  child  upon  this  adoption. 

1.  One  of  the  contentions  of  the  defendant 
was  that  she  was  entitled  to  the  custody  of 
the  child,  because  the  child's  father  had  given 
her  to  Mrs.  Price,  who  in  October,  1900,  had 
given  her  to  tbe  defendant  It  appeared  that 
John  Coker,  about  two  weeks  after  his  wife's 
death,  and  some  four  months  before  he  died, 
wrote  a  letter  to  Mrs.  Price,  a  sister  of 
Ethd's  mother.  In  which  he  used  the  follow- 
ing language:  "My  health  Is  not  very  good, 
no  way,  and  I  may  not  live  very  long;  and,  if 
I  should  not  I  don't  know  what  would  be- 
come of  the  children.  I  know  that  you  have 
got  your  hands  full,  but  it  anything  was  to 
happen,  I  want  you  to  take  Dudley  and 
Ethel,  If  possible,  and  N.  W.  Vln8<»  Fay,  or 
lit  7]  It  suited  you,  and  you  could  keep  her 
with  them,  that  would  be  all  right;  maybe  I 
would  leave  enough  to  help  them  along  some, 
and,  of  course,  I  would  expect  you  to  take 
that"  Mrs.  Price,  who  resided  In  Henry 
county,  Ala.,  testified  by  Interrogatories  as  fol- 
lows: "In  reply  to  said  letter  I  wrote  said 
John  Ooker  that  I  would,  in  case  of  his  death, 
take  said  children  and  take  care  of  them  imtil 
I  could  get  them  a  good  home.  I  accepted 
said  trust,  but  afterwards  delegated  the  same 
to  Sarah  A.  McDanlel,  In  consideration  that 
shs  would  take  said  children  and  raise  them 
as  her  own,  and  to  clothe,  maintain,  and  edu- 
cate them."  It  appeared  that  Immediately 
after  the  death  of  her  father,  Ethel  was  taken 
to  the  home  of  Mrs.  Price,  where  she  remain- 
ed only  one  night  &i>d  was  then  taken  to 
Barbonr  county,  Ala.,  to  her  grandfather 
Tuomas  Coker  and  her  aunt  Mrs.  McCraney, 


by  permission  ct  Mrs.  Prlce^  to  remain  until 
she  could  arrange  to  get  her  a  suitable  home. 
Coker's  desire,  as  expressed  In  his  letter  to 
Mrs.  Price,  evidently  was  that  in  the  event 
of  his  death  she  should  take  and  rear  his 
children.  To  this  It  Is  clear  she  never  assent- 
ed, but  in  reply  wrote,  in  substance,  that  she 
would  care  for  them  until  she  could  get  them 
a  good  home  with  some  other  person.  He 
never  agreed,  so  -  far  as  the  record  shows, 
that  she  might  take  the  children  for  the  pur- 
pose indicated  in  her  reply.  Although  she  met 
him  upon  fonr  different  occasions  after  she 
wrote  to  him,— three  of  them  being  when  he 
was  at  her  home  with  the  children,— It  does 
not  appear  that  anything  more  was  said  as  to 
her  taking  them.  It  Is  therefore  apparent 
that  Coker  and  Mrs.  Price  never  had  the 
same  common  intention  as  to  the  purx>08e  for 
which  she  should  take  his  children;  there 
Was  no  meeting  of  their  minds  on  this  sub- 
ject; and  it  necessarily  follows  that  Mis. 
Price's  evidence  fails  to  show  that  any  agree- 
ment was  entered  Into  between  her  and  Coker 
whereby  she  acquired  the  right  to  the  custody 
of  the  children  after  his  death.  This  being 
true;  of  course  she  could  not  confer  any  right 
as  to  their  custody  upon  the  defendant,  espe- 
cially as  against  the  claim  of  the  plaintiffs, 
who  had  previously  regularly  adopted  E<thel. 
Mrs.  Price's  testimony  to  the  effect  that  she 
"accepted  said  trust"  was  merely  her  condu- 
slon. 

2.  The  defendant  further  claimed  that  the 
plaintiffs  relhiquished  to  her  their  right  to  the 
custody  and  control  of  Ethel  after  they  adopt- 
ed her.  Mrs.  Heam  was  the  only  witness 
examined  in  reference  to  this  feature  of  tbe 
case.  She  testified  as  follows:  "That  Ethel 
was  a  second  cousin  of  hers  and  her  sister 
Miss  Sarah  A.  McDanlel;  that  hi  June,  1901, 
she  went  to  Clayton,  Ala.,  to  plaintiffs,  about 
Ethel;  tliat  she  and  defendant  had  already 
gotten  her  little  brother,  Dudley,  who  was  Just 
about  two  years  older  than  Ethel,  and  wanted 
to  get  Ethel,  also;  that  she  saw  plaintiffs, 
and  told  them  what  she  wanted,  and  also  told 
them  that  she  thought  It  best  for  the  children 
to  be  raised  together,  and  that  plaintiffs  said 
they  thought  so  too;  that  she  had  had  some 
corresi>ondence  with  plaintiffs  about  Ethel  be- 
fore, and  had  written  them  that  she  was  com- 
ing to  see  about  getting  her;  that  at  first 
plaintiffs  did  not  seem  to  be  willing  to  give  up 
Ethel;  that  she  told  them  that  they  could 
have  their  adoption  papers  canceled,  and  that 
she  would  pay  all  costs  thereof;  plaintiffs 
agreed  to  let  her  and  defendant  have  Ethel,  If 
she  was  satisfied  to  stay  with  them;  that  at 
that  time  Mrs.  Strickland,  a  relative  of  plain- 
tiffs, was  present  and  they  all  said  that  it 
was  right;  that  Ethel  and  Dudley  ought  to 
be  raised  together;  and  she  took  her  with  the 
distinct  understandbig  that  she  and  defendant 
were  to  keep  her  unless  she  became  dissatlsfl' 
ed;  that  Mr.  Monk  said  the  probate  Judge 
was  out  of  town,  and  when  he  returned  be 
would  have  the  adoption  papers  canceled;  wit 
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aesB  was  at  that  time  single,  and  defendant 
intended  to  adopt  Ethel  and  Dudley;  that 
Ethel  seemed  to  be  happy  and  contented  with 
her  and  defendant;  that  when  anything  was 
said  to  her  about  going  back  to  plalntUTs,  she 
would  say  she  did  not  want  to  ga"  Plaintiffs 
Introduced  the  following  letter  from  Mrs. 
Heam  to  Mrs.  Monk,  dated  July  11,  1901:  "I 
have  consulted  one  of  th£  best  lawyers  In 
your  state,  and  he  says  that,  It  you  and  your 
husband  decide  to  cancel  the  adoption  papers, 
the  process  Is  simple  and  Inexpensive.  You 
hare  only  to  annul  the  decree  heretofore  ren- 
dered by  the  Judge  of  probate  of  Barbour 
connty.  And  we  would  proceed  under  the 
laws  of  Georgia  In  our  adoption  proceeding. 
I  trust  that  you  have  reached  the  conclusion 
that  this  Is  the  best  course  to  pursue.  If  so, 
just  send  me  bill  of  costs,  and  I  will  forward 
you  check  for  the  same.  Ethel,  I  am  sure, 
will  always  love  yon  both  for  your  loving 
care  bestowed  upon  her,  and,  I  believe,  above 
all  things  else,  that  you  have  not  allowed  her 
to  .be  separated  from  her  little  brother." 
Plaintiffs  also  put  In  evidence  a  letter  from 
Mrs.  Heam  to  Mrs.  Monk,  dated  November 
15,  1901,  as  follows:  "Yours  of  recent  date 
received.  I  am  very  busily  employed  now  be- 
tween my  affairs  at  Victory  and  housekeeping 
at  Carrolton,  but  I  will  try  to  get  off  in  De- 
cember and  take  Ethel  to  see  you.  If  yon 
think  after  a  few  days  yon  would  consent  to 
let  her  come  back  with  me,  and  you  will  re- 
linquish your  papers."  We  do  not  think  that 
Mrs.  Heam's  testimony,  as  a  whole,  was  suf- 
ficiently clear  and  definite  to  authorize  a  find- 
ing that  plaintiffs  entered  into  a  contract  with 
her  by  which  they  agreed  to  permanently  re- 
linquish to  her  their  right  to  the  custody  and 
control  of  their  adopted  child.  Of  course, 
adoptive  parents  are  as  much  entitled  to  the 
custody  of  their  adopted  child  as  are  natural 
parents  to  their  children;  and,  as  was  held 
in  Miller  t.  Wallace,  76  Ga.  479,  2  Am.  St 
Bep.  48:  "Where  it  is  insisted  that  the  father 
has  relinquished  his  right  to  the  custody  of 
his  child  to  a  third  i)erson  by  contract,  the 
terms  of  the  contract  to  have  the  effect  of 
depriving  him  of  his  control,  should  be  clear, 
definite,  and  certain."  While  it  is  true  that 
Mrs.  Heam  testified  that  she  took  Ethel  with 
the  distinct  understanding  that  she  and  the 
defendant  were  to  keep  her,  unless  she  be- 
came dissatisfied,  and  that  she  had  never  be- 
come so,  yet  It  does  not  a£9rmatively  and  dls- 
tinctiy  appear  that  such  was  the  understand- 
ing on  the  part  of  the  plaintiffs.  From  Mrs. 
Heam's  testimony  It  appears  that  the  agree- 
ment was  executory  in  character,— that  is, 
that  plaintiffs  were  to  have  "their  adoption 
papers  canceled"  before  giving  up  their  right 
to  the  child's  custody;  and  it  appears  that 
this  was  never  done.  Mrs.  Heam's  letters 
show  that  she  still  |%cognlzed  plaintiffs'  right 
to  the  child  after  she  had  brought  her  to 
Georgia  in  pursuance  to  the  alleged  contract 
8.  Another  contention  of  the  defendant  was 
that  Mr.  Monk  in  January,  1902,  entered  Into 


a  contract  with  Mrs.   Heam  by  which  he 

agreed  to  relinquish  to  her  and  the  defendant 
the  custody  of  the  child.  The  only  evidence 
submitted  In  support  of  this  contention  was 
as  follows:  Mrs.  Heam  testified,  in  substance, 
that  Monk  came  to  Carrolton  in  January,  1902, 
after  the  child;  that  witness  and  the  defend- 
ant declined  to  give  her  up;  that  the  child  did 
not  wish  to  go  with  hhn;  that  he  said  if 
witness  and  defendant  would  pay  him  $50— 
that  being  about  the  amount  he  had  expended 
on  the  child's  account— he  would  let  them  keep 
her;  that  witness  agreed  to  do  this,  and  told 
him,  if  he  would  have  his  adoption  papers 
of  Ethel  canceled,  and  forward  them  to  the 
Carrolton  bank,  she  would  instruct  the  bank 
to  pay  him  the  $50;  that  this  was  on  Sunday, 
and  the  next  week  she  did  instruct  the  cashier 
of  said  bank  to  pay  Mr.  Monk  the  $50  when 
said  papers  were  sent  to  the  bank,  thus  can- 
celed, and  wrote  Mr.  Monk,  accepting  his 
proposition;  that  she  would  have  accepted  his 
proposition  the  day  it  was  made,  but  did  not 
want  to  make  a  trade  on  Sunday.  A  letter 
from  Mrs.  Heam  to  Mr.  Monk,  dated  Feb- 
ruary 21,  1902,  was  as  follows:  "My  sister 
and  I  accepted  your  proposition.  The  money 
is  now  In  the  Carrolton  bank,'  and  has  been 
all  the  while,  ready  for  you  when  yon  send 
In  the  papers  as  you  said  you  would.  This 
the  second  time  I  have  notified  yon."  A  let- 
ter from  Mr.  Monk  to  the  cashier  of  the  Car- 
rolton bank  was  put  in  evidence  by  the  de- 
fendant. It  was  as  follows:  "Mrs.  Ella 
Heam  wrote  me  a  few  days  ago  that  she  had 
deposited  $50  In  the  bank  for  you  to  give  me 
when  1  notify  you  of  the  cancellation  of  my 
adoption  of  a  Uttie  girl.  If  such  is  the  case, 
and  you  have  the  money  to  send  to  me  on 
such  notice,  please  let  me  know  by  return 
mall."  We  gather  from  this  evidence  that 
Monk  proposed  to  Mrs.  Heam  that  if  she 
and  the  defendant  would  pay  him  $50,  he 
would  relinquish  to  them  the  right  to  the  cus- 
tody of  his  child;  that  this  proposition  was 
not  accepted  when  made,  but  that  during  the 
next  week  Mrs.  Heam  proposed  to  him  that 
if  he  would  have  "his  adoption  papers"  can- 
celed, and  forward  them  to  a  named  bank, 
she  would  instract  the  cashier  thereof  to  pay 
him  the  $50.  Manifestly,  this  was  not  an  un- 
conditional  acceptance  of  his  offer,  but  mere- 
ly a  counter  offer  made  by  her,  which,  never 
having  been  accepted  by  him,  so  far  as  dis- 
closed by  the  record,  did  not  operate  to  bring 
about  a  contract  between  them.  An  answer 
to  an  offer  will  not  amount  to  an  acceptance 
thereof,  so  as  to  result  in  a  binding  contract, 
unless  it  be  unconditional  and  Identical  with 
the  terms  of  the  offer.  If  there  be  a  variance 
between  the  offer  and  the  answer  thereto,  then 
there  Is  no  acceptance,  but  a  counter  offer, 
which,  to  result  in  a  contract  must  be  ac- 
cepted by  the  original  proposer.  Clark,  Cont 
37. 

4  In  view  of  the  evidence  submitted  on  the 
hearing,  we  do  not  think  that  the  Judge,  in 
the  exercise  of  the  discretion  vested  in  him 
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In  Bodi  eaaes,  was  authorized  to  award  the 
costody  of  the  child  to  the  defendant,  rather 
than  to  the  plaintiffs,  the  adoptive  parents. 
There  was  uncontradicted  evidence  to  the  ef- 
fect that  Mr.  and  Mrs.  Monk  were  each  32 
years  of  age;  that  they  had  been  married  sev- 
eral years  and  had  no  children  of  their  own; 
that  he  owned  realty  of  the  value  of  twenty- 
five  hundred  or  three  thousand  dollars,  and 
three  or  foiu:  hundred  dollars  worth  of  per- 
sonalty; that  he  was  a  graduate  of  the  Nor- 
mal School  of  Alabama,  had  been  teaching 
school  seven  or  eight  years,  and  at  the  time 
of  the  trial  was  superintendent  of  the  schools 
of  Phenix  City,  la  that  state,  at  a  salary  of 
six  hundred  dollars  per  annum.  There  was 
absolutely  no  evidence  tending  to  show  that 
either  he  or  his  wife  was  an  improper  person 
to  have  the  custody  of  the  child  they  had 
regularly  adopted,  or  that  they  had  ever  in 
any  way  mistreated  her.  It  appeared  that  the 
defendant  was  a  maiden  lady,  worth  between 
four  and  five  thousand  dollars,  and  there  was 
no  question  as  to  her  ability  and  fitness  to 
rear  the  child.  Both  plaintiffs  and  the  de- 
fendant professed  to  love  her,  but  the  child 
expressed  a  decided  preference  to  remain  with 
the  defendant.  Under  these  circumstances, 
we  are  constrained  to  bold  that  our  learned 
Brother  of  the  trial  bench  erred  In  awarding 
the  custody  of  the  child  to  the  defendant  If 
all  else  were  equal,  the  adoptive  parents,  who 
bad  never  relinquished  their  right,  were  cer- 
tainly entitled  to  the  custody  of  the  child,  in 
preference  to  the  defendant,  who  had  no  le- 
gal claim  to  her.  It  was  ruled  In  Miller  v. 
Wallace,  supra:  "In  aU  writs  of  habeas  cor- 
pus sued  out  on  account  of  the  detention  of 
a  child,  the  court,  on  hearing  all  the  facts, 
may  exercise  its  discretion  in  awarding  the 
custody  of  the  child,  and  shall  have  authority 
to  award  such  custody  to  a  third  person. 
Such  discretion,  however,  is  not  arbitrary  or 
unlimited,  but  is  a  discretion  guided  and  gov- 
erned by  the  rules  of  law.  Under  the  dis- 
cretion vested  in  him,  no  Judge  has  authority 
to  disregard  or  even  to  Impair  any  acknowl- 
edged or  established  right  of  a  party  by  its 
exercise,  and,  if  be  does  sot  be  abuses  that  dis- 
cretion. The  power  ought  to  be  exercised  In 
favor  of  the  party  having  the  legal  right,  un- 
less the  circumstances  of  the  case  and  the 
precedents  established  would  Justify  the  court, 
acting  for  the  welfare  of  the  child,  tn  refus- 
ing it" 

6.  In  view  of  the  mllngs  we  bave  made, 
which  dispose  of  the  case  upon  Its  substantial 
merits,  we  deem  it  unnecessary  to  pass  upon 
other  assignments  of  error  presented  In  the  bill 
of  exceptions. 

Judgment  reversed.  All  the  Justices  concur- 
ring, except  LITTLE,  J.,  who  dissents,  and 
liiSWiS,  J.,  absent  on  account  of  sickness. 

LITTLE,  J.  (dissenting).  It  Is  my  Judg- 
ment that,  under  the  evidence  contained  in  the 
record,  the  question  of  awarding  the  custody  of 
tlie  child  was  a  matter  to  be  governed  by  the 


exercise  of  the  sound  discretion  of  the  Judge, 
and  that  it  was  not  abused  by  the  judgment 
he  rendered. 

aU  Oa.  22) 

AMBOS  ▼.  PARSONS. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

EVIDBNCE-INSTRVCTIONS. 

LTbe  evidence  sustained  the  allegations  of 
the  plaintiff's  petition,  and  was  sufficient  to 
authorize  the  verdict  which  was  rendered.  The 
charges  complained  of  were  adjusted  to  the 
issues  raised  by  the  pleadings.  The  requests 
to  instruct  the  jury,  as  set  out  in  the  motion 
for  a  new  trial,  were  properly  refused,  and  no 
error  requiring  the  grant  of  a  new  trial  was 
committed  by  the  presiding  judge. 

(Syllabus  1^  the  Coart) 

Error  from  supwlor  court,  Chatham  coun- 
ty;   R.  FalUgant,  Judge. 

Action  between  Henry  AmboB  and  George 
Parsons.  Judgment  rendered,  and  Ambos 
brings  MTor.    AflBrmed. 

R.  R.  Richards,  for  plaintiff  In  error.  Bar- 
row &  Barrow  and  David  0.  Barrow,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  afitoned. 

LEWIS,  J.,  absent  on  acconnt  ot  ■Iclmew. 


(lis  Oa.  19) 
SAVANNAH  &  S.  BY.  GO.  T.  DBAL. 
(Supreme  Court  of  Georgia.     Jnlr  28,  1902.) 

NBW  TRIAIj-DBinAL. 

1.  There  being  no  complaint  that  any  error 
of  law  was  committed,  and  the  evidence,  as  a 
whole,  being  sufficient  to  snppott  the  verdict 
as  reduced,  under  the  order  of  the  court  di- 
recting that  so  much  of  the  same  as  embraced 
a  recovery  of  attorney's  fees  be  written  off,  it 
does  not  appear  that  the  trial  court  abnsed  its 
discretion  in  overruling  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Bulloch  county; 
B.  D.  Evans,  Judge.    . 

Action  by  Allison  Deal  against  the  Savan- 
nah &  Statesboro  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  A.  Brannen  and  Groover  &  Johnston, 
for  plaintiff  in  error.  Moore  A  Deal,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  afDrmed. 

LEWIS,  J.,  absent  on  account  of  slckneaa. 


(U<  Q(u  n) 
JONES  V.  GENTRAI.  OF  GEORGIA  RY.  Oa 
(Supreme  Court  of  Georgia.     July  23,  1902.) 

RAILROAD    HMPLOTtt-OBATH-ACTnOM 
AQAINBT  COUPAMT— NONBIHT. 

1.  Although  there  was  evidence  from  which 
the  jury  could  have  found  that  the  plaintifTa 
husband,  an  employe  of  the  defendant  company. 
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for  whose  homicide  tbe  enit  was  brought,  was 
killed  by  the  running  of  the  defendant's  train, 

Set,  aa  it  neither  afflrmatively  appeared  that 
e  was  without  negligence,  nor  tliat  the  de- 
fendant was  negligent,  the  judge  of  the  supe- 
rior court  did  not  err  in  refusing  to  sanction 
a  petition  tor  certiorari,  complaining  of  the 
grant  of  a  nonsuit  upon  the  trial  of  tha  cue 
in  the  city  court. 
(SylUbna  by  the  Court) 

Error  from  superior  court,  Bibb  comity; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Hattie  Jones  against  tbe  Cen- 
tral of  Georgia  Railway  Company.  Jndg- 
ment  of  nonsuit  In  the  city  court,  and  the 
Judge  of  tbe  supreme  court  refused  to  sanc- 
tion a  petition  for  certiorari.  Plaintiff  brings 
error.    Affirmed. 

John  B.  Cooper  and  M.  W.  Harris,  for 
plaintiff  In  error.  Hall  &  Wimberly  and  J. 
B.  Hall,  for  defendant  in  error. 

PER  CUBIAM.    Judgment  afBrmed. 

liliWIS,  J.,  absent  on  account  of  sickness. 


ai5  Ga.  1(03) 

aSOBOIA  B.  CO.  T.  BALDONL 

(Supreme  Court  of  (Georgia.     Jnly  22,  19Q2.) 

OARRIBRa-BJBCnON  OF  PASSBNOBR— USB  09 
TICKBT  ON  DAY  OF  SAtA-PLACARD— ADMIS- 
SIBILITY IN  BVIDBNCB-PASSBNQBR-S  BAO- 
OAOB-SHIPMENT  OF  MBRCHANDISS^-SUBSB- 
QUBNTLY  DISCOVERBD  FRAUI>-^USTIFICA- 
TION  OF  BJBCTION— EXCBSSrVB  VBRDICT. 

1.  A  placard  or  notice  posted  by  a  railroad 
company  at  its  ticket  office,  announcing  that 
tickets  of  a  certain  class  must  be  used  on  the 
day  of  sale,  is  not  admissible  in  evidence  in 
faror  of  the  company  in  a  suit  against  it  by  a 
passenger  for  an  alleged  wrongful  ejection  from 
a  train  on  the  ground  that  the  ticket  had  ex- 
pired, unless  it  be  shown  that  the  passenger 
had  read  the  placard  or  had  notice  of  its  con- 
tents. 

2.  Where  such  a  passenger  had  procured 
his  trunk  to  be  checked  two  days  before  he  un- 
dertook to  use  the  ticket,  and,  when  he  at- 
tempted to  use  it,  was  ejected  on  the  ground 
that  the  ticket  had  expired,  and  long  subse- 
quently it  was  ascertained  that  his  trunk  con- 
tained merchandise  instead  of  baggage,  it  was 
not  error  for  the  trial  judge  to  refuse  to  charge 
the  jury  that  on  account  of  this  fraud  the  com- 
pany had  a  right  to  cancel  tbe  contract,  and 
could  not  be  held  liable  for  ejecting  the  pas- 
benger. 

3.  Under  the  evidence  disclosed  by  the  rec- 
ord, the  verdict  was  so  excessive  as  to  indicate 
bias  and  prejudice  on  the  part  of  the  jury. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  Pet»  Baldoni  against  tbe  Geor- 
gia Railroad  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  brings  error. 
Beversed. 

Jos.  B.  &  Bryan  Onmmlng,  Hardeman  Da- 
vis, and  Turner  A  Jones,  for  plaintiff  in  er- 
ror. M.  B.  Freeman,  Bllnter  Wimberly,  and 
Boland  Ellis,  for  defendant  In  error. 

SIMMONS,  C.  J.  Baldoni,  a  peddler  of 
balloons  and  confetti,  bought  a  ticket  over 


the  Georgia  Ballroad  from  Macon  to  Au- 
gusta. He  did  not  take  the  train  on  the  day 
the  ticket  was  purchased,  but  two  daya 
thereafter  started  oa  his  journey.  When,  a 
few  miles  from  Macon,  Baldoni  presented 
his  ticket  to  the  conductor,  the  latter  inform- 
ed him  that  the  time  within  which  the  ticket 
could  be  used  had  expired,  that  tbe  rules  of 
the  company  limited  the  use  of  the  ticket  to 
the  day  on  which  it  was  purchased,  and  that 
therefore  he  could  not  ride  upon  It  Baldoni 
had  no  notice  of  this  rule  of  the  company, 
and  there  was  no  limitation  expressed  on 
the  ticket  Baldoni  insisted  that  he  had 
paid  his  money  and  was  entitled  to  ride. 
After  some  further  conversation,  the  con- 
ductor Informed  him  that  they  were  ap- 
proaching the  first  station  outside  of  Macon, 
and  that  he  must  get  off  of  tbe  train.  When 
the  station  was  reached,  Baldoni  objected  to 
leaving  the  train,  but  obeyed  the  orders  of 
the  conductor  and  alighted.  The  conductor 
seems  to  have  called  the  agent  at  the  sta- 
tion, and  told  blm  of  putting  Baldoni  off,  and 
requested  him  to  flag  the  Incoming  train,  so 
that  Baldoni  could  return  to  Macon.  This 
Baldoni  denied,  claiming  that  he  had  to 
alight  hurriedly  in  the  darkness  and  find  his 
way  to  the  agent  At  any  rate,  the  incom- 
ing train  was  stopped,  and  Baldoni,  paying 
a  few  cents  for  his  fare,  returned  to  Macon. 
He  reached  Macon  before  10  o'clock  in  the 
evening,  having  been  absent  therefrom  but 
two  or  three  hours.  Baldoni  then  attempt- 
ed, at  several  different  boarding  bouses,  to 
get  lodging  toe  the  night  but  was  refused. 
He  did  not  go  to  a  hotel,  because  he  was 
not  sufficienOy  well  dressed,  and  was  afraid 
the  rates  would  be  too  high.  He  finally 
slept  in  the  city  park  on  some  straw.  He 
became  quite  cold  during  the  night  and 
early  in  the  morning  warmed  himself  in  the 
station  of  another  railroad  company.  The 
ejection  from  the.  train  was  on  Saturday 
night  Baldoni  remained  in  Macon  all  day 
Sunday,  purchased  another  ticket  from  the 
Georg:la  Ballroad  Company,  and.  Just  2<l 
hours  after  bis  first  attempt  to  make  the 
trip,  boarded  a  train  for  Augusta,  which 
place  he  reached  on  Monday  morning.  He 
thus  lost  one  day  (Sunday)  on  account  of  tbe 
action  of  the  conductor.  At  times  Baldoni's 
business  netted  him  as  much  as  $1<X)  per 
day,  and  at  other  times  nothing.  Augusta 
was  not  at  that  time  a  good  place  for  his 
business.  He  brought  suit  against  tbe  com- 
pany for  damages,  and  the  Jury  awarded 
him  $1,2S0.  The  defendant  moved  for  a 
new  trial,  and  the  motion  was  overruled. 
The  defendant  excepted. 

1.  On  the  trial  the  defendant  offered  In 
evidence  a  placard  or  notice,  printed  In  very 
large  type  and  addressed  to  the  pablic.  In 
which,  among  other  things,  it  was  stated 
that  "all  one-way  tickets  will  be  limited  to 
date  of  sale."  A  copy  of  this  placard  was 
posted  at  the  ticket  office  in  tbe  depot  u>d 


Digitized  by 


Google 


Ga.) 


GEOBQIA  B.  00.  r.  BALDOKL 


365 


another  near  the  entrance  to  the  depot  The 
ticket  Bold  to  Baldonl  bad  no  limitation  ex- 
pressed upon  It,  and  this  placard  was  offered 
to  show  that  Baldonl  had  notice  of  the  regu- 
lation of  the  company  requiring  such  Ucketa 
to  be  used  on  the  day  of  sale.  Th^e  was 
no  proof  that  the  plaintiff  could  read,  or  that 
he  had  read  this  notice  or  knew  of  Its  con- 
tents. There  Is  nothing  to  show  that  his  at- 
tention was  In  any  way  directed  to  this  pla- 
card. We  think  that  a  placard  of  this  char- 
acter is  not  sufficient  of  Itself  to  put  a  pas- 
senger on  notice  of  the  rules  and  regulations 
of  the  company  in  regard  to  the  time  limit 
of  their  tickets.  In  these  days  of  hurry  and 
bustle,  passengers  have  little  time  to  give  to 
reading  the  notices  erposed  to  their  gaze  in 
ticket  offices  and  stations.  Very  few  pas- 
sengers, If  any,  stop  to  read  such  notices. 
Their  usual  object  Is  to  purchase  their  tick- 
ets, and,  boarding  the  train,  to  depart  upon 
their  Journeys.  It  would  not  do  to  charge 
them  with  notice  of  the  rules  and  regula- 
tions of  the  company  simply  because  a  copy 
ot  such  rules  or  regulations  was  posted  at 
the  ticket  office.  Notice  of  the  rule  or  regu- 
lation must  be  In  some  way  brought  home 
to  a  passenger  before  be  can  be  charged 
with  it  The  court  was  therefore  right  in 
rejecting  this  evidence. 

2.  Pending  the  trial  It  was  ascertahicd 
that  the  plaintiff  had  checked  bis  trunks 
oyer  the  road  of  the  defendant  by  virtue  of 
his  ticket  which  he  showed  to  the,  baggage 
master,  two  days  before  he  attempted  to  use 
his  ticket  for  passage,  and  that  the  trunks 
contained  balloons,  confetti,  and  other  mer- 
chandise In  which  plaintiff  dealt  The  court 
was  requested  by  counsel  for  the  defendant 
to  charge  the  Jury  that  this  was  a  fraud 
njwn  the  company,  and  gave  It  the  right  to 
cancel  the  contract  of  carriage  with  Baldonl, 
and  that  therefore  It  could  not  be  held  liable 
for  ejecting  him  from  the  train.  The  court 
refused  to  so  charge,  but  charged  to  the  con- 
trary. In  this  the  court  did  not  err.  The 
contract  made  with  the  railroad  company 
was  to  transport  the  purchaser  and  his  bag- 
gage. The  fact  that  the  purchaser  had  put 
merchandise  as  well  as  baggage  In  his  trunk 
would  not  authorize  the  company  to  eject 
him  from  its  train.  The  company  could 
have  refused  to  carry  the  trunks  unless  the 
passenger  had  paid  the  freight  charges  on 
the  merchandise  in  them.  After  the  trunks 
were  checked,  it  might  have  had  the  right 
to  notify  the  passenger  that  he  would  not 
be  carried  unless  the  freight  was  paid;  this 
notice  being  accompanied  by  an  offer  to  re- 
turn what  money  was  due  him.  After  the 
trunks  bad  reached  their  destination  the 
company  might  have  refused  to  deliver  them 
until  the  proper  freight  charges  bad  been 
paid.    If  fiM  character  of  their  content!  was 


not  discovered  until  after  delivery,  the  pas- 
senger was  still  liable  to  the  company  In  an 
actioQ  for  the  freight  charges.  The  com- 
pany did  none  of  these  things.  We  think 
that  a  passenger's  ticket  is  not  avoided  and 
rendered  worthless  by  the  mere  fact  that  he 
has  checked  in  his  tnmk  articles  which  are 
not  baggage,  any  more  than  if  such  trunks 
should  happen  to  weigh  more  than  the  com- 
pany allows  to  be  carried  as  baggage 
Moreover,  it  appears  from  the  plalntifTs  evi- 
dence that  the  company,  by  its  agents,  did 
not  undertake  to  treat  the  contract  as  can- 
celed, but  ejected  plaintiff  on  the  ground 
that  the  time  limit  of  his  ticket  had  ex- 
pired. Having  ejected  him  on  this  ground, 
it  is  doubtful  if  the  company  could  set  up 
fraud  in  the  procurement  of  the  contract 
or  a  violation  of  the  contract  as  a  Justifica- 
tion of  the  illeg;al  ejectment  Be  this  as  It 
may,  the  company  did  not  pursue  any  of  the 
remedies  it  bad,  and  cannot  rely  upon  the 
nature  of  the  contents  of  the  plalntifTs  trunks 
as  a  Justification  of  his  ejection. 

8.  one  ground  of  the  motion  for  new  trial 
complains  that  the  verdict  Is  excessive.  We 
think  this  ground  well  taken.  WhUe  It  is 
true  that  the  conductor  of  the  train  had  no 
legal  right  to  eject  the  plaintiff  because  of 
the  expiration  of  the  time  limit  put  upon  his 
ticket  by  rules  of  the  company  of  which  the 
plaintiff  had  no  notice,  the  evidence  of  three 
witnesses  for  the  defendant  showed  that 
there  was  no  force  used,  but  that  the  plain- 
tiff obeyed  the  order  of  the  conductor  and 
alighted  at  the  station.  The  plaintiff  him- 
self testified  that  the  conductor  took  hold  of 
him  and  got  the  best  of  him,  and  he  surren- 
dered, but  even  then  it  does  not  appear  that 
he  was  In  any  way  injured  or  hurt  physical- 
ly. He  did  not  lose  any  time  from  the  sale 
of  bis  goods  by  reason  of  the  delay,  the  day 
lost  behig  Sunday.  He  slept  in  the  park  in 
Macon  because,  according  to  his  testimony, 
the  boarding  house  keq>erB  refused  to  en- 
tertain him,  and  he  was  not  sufflcloitly  well 
dressed  to  go  to  a  hotel.  According  to  his 
testimony,  there  was  but  one  other  passenger 
in  the  coach-  from  which  he  was  ejected. 
Under  these  facts,  we  think  the  vadict  for 
$1,250  was  so  excessive  as  to  show  bias  and 
prejudice  in  the  minds  of  the  Jury.  While 
railroad  companies  should  be  beld  to  strict 
accountability  for  a  violation  of  the  rights 
of  their  passengov,  we  think  that  Juries 
^ould  not  be  allowed  to  run  wild  In  the  as- 
sessment of  damages  in  cases  like  the  pres- 
ent Taking  Into  consideration  all  the  facts 
and  chrcumstances  disclosed  by  the  evidence, 
we  think  the  verdict  was  far  in  excess  of 
what  It  should  have  been. 

Judgment  revarsed.  All  the  Justices  con- 
curring, except  LBWIS,  Jf.,  absent  od  ac- 
count ot  sIckneMb 
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(U6  Ga.  1) 

BRUNSWICK  GROCERY  CO.  v.  LAMAR 
et  al. 

(Supreme  Conrt  of  Georgia.     July  23,  1902.) 

STATCTB  OF  FRAUDS— SALES  OF  aOODS— REM- 
BOIBS    OF   SBLL.ER— RESALE. 

1~  The  acceptance  and  receipt  of  merchandise 
of  a  greater  value  than  $50  under  an  oral  con- 
tract of  sale  which  is  contemplated  by  Cir. 
Code,  i  2693,  par.  7,  as  relieving  the  contract 
from  the  operation  of  the  statute  of  frauds, 
must  be  such  a  transfer  of  the  physical  pos- 
session of  the  property  as  places  the  goods  be- 
yond the  control  of  the  vendor,  and  within  the 
conti-oi  of  the  vendee.  Such  a  transfer  is  not 
accomplished  where,  under  a  contract  of  the 
nature  indicated,  the  goods  are  left  in  the  pos- 
session and  control  of  the  vendor  pending  the 
taking  of  an  inventory  by  him  to  determine 
the  price  to  be  paid  for  the  goods. 

2.  Allegations  in  a  petition  wtiich  seeks  to 
recover  on  such  a  contract  to  the  effect  that 
In  pursuance  of  the  contract  the  plaintiff  pro- 
ceeded with  the  taking  of  an  inventory,  and 
that  at  the  solicitation  of  the  defendants  ^e 
plaintiff  made  announcement  to  various  persons 
of  the  transfer  of  the  goods  in  question,  and 
sent  to  them  orders  to  be  filled  for  defendants 
in  lien  of  the  plaintiff,  are  not  sufficient  to 
take  the  case  out  of  the  statute  on  the  ground 
of  a  part  performance  of  the  contract  by  the 
plaintiff. 

3.  It  is  not  permissible  for  a  vendor,  in  sell- 
ing goods  as  the  agent  of  the  vendee,  who  has 
refused  to  accept  them,  to  bny,  without  authori- 
ty, additional  goods  for  the  purpose  of  inducing 
a  sale  of  those  on  hand,  and  charge  the  vendee 
with  a  loss  sustained  on  the  whole. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Lowndes  county; 
A.  H.  Hansell,  Judge. 

Petition  by  the  Bmnawick  Grocery  Oom- 
pany  against  J.  J.  Lamar  and  another.  Judg- 
ment for  defendants,  and  petitioner  brings  er- 
ror.   Affirmed. 

W.  E.  Kay  and  E.  P.  B.  Denmark,  for  plain- 
tiff In  error.  W.  H.  OrlfOUi,  tor  defendants  In 
error. 


LITTLB,  J.  This  was  an  eqtiltalde  petition 
brought  by  the  Brunswick  Grocery  (Company 
against  J.  J.  Lamar  and  J.  F.  Lewis,  who 
formerly  did  bnsinesB  as  a  partnership  under 
the  firm  name  of  J.  J.  Lamar  &  Ca  The  peti- 
tion was,  in  substance,  as  follows:  Priw  to 
October  14,  1899,  the  defendants  entered  Into 
negotiations  with  the  plaintiff  with  a  view  to 
acquiring  the  stock  of  merchandise  owned  by 
the  plaintiff  in  its  wholesale  grocery  and  to- 
bacco business;  It  being  contemplated  that  the 
plaintiff  would  retire  from  business,  and  that 
the  defendants  would  acquire  its  stock  and 
tbe  bnslness  built  up  by  It  An  oral  agree- 
ment was  reached  "on  the  basis  that  the  said 
defendants  acquired  tbe  entire  stock  of  mer- 
chandise" belonging  to  the  plaintiff.  Including 
that  in  transit  on  October  14,  1898,  "on  the 
iMSla  of  invoice  cost,  with  freight  thereon  add- 
ed, and  the  payment  thereof  was  to  be  all 
cash,  or,  at  tbe  option  of  the  defendant!,  one- 
tblrd  tn  cash  and  tbe  balance  within  twelve 

T 1.  Bm  riBodi^  ttatat*  aC  voL  «|,  OmM.  Ms.  H 
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months,  with  interest,  in  which  latter  event 
tbe  same  was  to  be  satisfactorily  secured  as 
petitioner  might  direct"  The  purchase  price 
was  to  be  determined  by  an  Inventory  of  the 
stock  on  hand.  In  accordance  with  this  agree- 
ment the  plaintiff  began  taking  stock,  and 
the  business  was  from  that  time  conducted  by 
the  plaintiff  for  the  benefit  of  the  defend- 
ants. The  defendants  made  public  announce- 
ment of  their  purchase  of  the  plaintiff's  busi- 
ness, and  at  the  solicitation  of  the  defend- 
ants the  plaintiff  made  an  announcement  of 
the  sale  to  a  number  of  the  most  reliable 
houses  with  which  It  had  been  doing  business. 
Inclosing  orders  for  shipment  to  tbe  defendants 
in  lieu  of  the  plaintiff.  The  defendants  also 
published  notices  In  the  newspapers  ot  the  ac- 
quisition by  them  of  the  business  of  the  plain- 
tiff. While  the  delivery  was  in  progress  and 
the  price  to  be  paid  was  being  determined,  the 
defendants,  without  any  reason,  notified  the 
plaintiff  that  they  declined  to  carry  out  their 
contract,  and  requested  a  rescission  of  same, 
which  plaintiff  refused,  electing  to  stand  up- 
on the  trade  as  made  with  the  defendants. 
The  plaintiff  then  proceeded  as  rapidly  a* 
possible,  and  to  the  best  advantage  of  the  de- 
fendants, to  dispose  of  the  stock  of  goods  on 
hand  which  had  been  purchased  by  the  de- 
fendants, the  value  of  which  on  October  14, 

1899,  with  freight  added,  was  $16,980.44.  Im 
so  disposing  of  these  goods,  It  became  neces- 
sary for  tbe  plaintiff  to  purchase  other  goods 
from  time  to  time,  so  as  to  sell  to  the  best 
advantage  the  goods  not  easily  marketable, 
and  to  sell  in  the  due  course  of  trade  on  the 
usual  time  and  credit  to  buyers,  all  of  which 
was  done  with  prudence  and  Judgment  by 
plaintiff,  so  that  much  less  loss  was  entailed 
by  tbe  defendants  than  would  have  resulted  If 
the  plaintiff  had  sold  the  stock  of  goods  at 
forced  sale  Immediately  upon  the  announce- 
ment by  tbe  defendants  of  their  refusal  to 
consummate  the  trade.  The  money  expended 
In  purchasing  goods  for  this  puri>ose  of  aiding 
In  selling  off  the  stock  amounted  to  $22,965.- 
05,  and  tbe  freight  on  all  Items  purchased 
from  and  after  October  14,  1899,  to  the  date 
when  shipment  ceased,  was  $1,043.99,  "mak- 
ing a  total  value  of  goods  on  hand  on  October 
14,  1899,  freight  added,  and  those  subsequent- 
ly purchased,  with  freight  added,  of  $41,009.- 
48."     From  October  14,   1899,  to  August  1. 

1900,  when  the  liquidation  ot  the  sale  of  the 
stock  was  completed,  for  items  of  labor,  rent. 
Insurance,  traveling  expenses  of  salesmen,  and 
miscellaneous  items  of  expense,  there  was 
paid  out  $3,506.77.  There  was  also  paid  out 
for  salaries  of  officers  and  employes,  othn 
than  set  out  in  the  last-named  item,  $3,045. 
The  stock  of  goods  on  hand  October  14,  1899, 
together  with  those  subsequently  purchased, 
was  sold  for  $45,540.18,  entailing  a  loss  ot 
$1,623.42  Incurred  from  bad  debts  necessarily 
created  In  disposing  of  so  large  an  amount  of 
goods  principally  to  a  trade  purchasing  usual- 
ly on  credit  which  Is  also  justly  due  petition 
er,  together  with  interest  on  said  sums,  mak- 
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tag  dne  as  principal  $3,&14.49,  with  Interest, 
all  of  which  defendants  refuse  to  pay.  The 
refusal  of  the  defendants  to  carry  out  their 
agreement  was  In  bad  faith,  and  was  done  for 
the  purpose  of  embarrassing  plaintiff's  busi- 
ness and  credit,  so  that  the  defendants  might 
acquire  the  stock  of  goods  at  a  less  figure 
than  they  would  have  to  pay  under  the  &gtee- 
ment  made  by  them.  Plaintiff  also  prays  to 
recover  attorney's  fees  amounting  to  |600. 
By  amendment  the  plaintiff  alleged  that  the 
defendants  had  also  contracted  with  refer- 
ence to  purchasing  the  good,  will  of  the  busl- 
]M8s,  and  added  the  following  paragraph: 

"That  the  defendants  on  or  about  the  13th, 
14fb,  and  16th  days  of  October,  189Q,  Inspect- 
ed, approyed,  and  thereby  accepted  the  prop- 
erty 80  sold  to  them  by  petitioner,  and  there- 
upon actually  received  the  same;  said  proper- 
ty being  left  In  your  petitioner's  possession  as 
the  bailee  of  the  defendants." 

In  another  amendment  It  was  alleged  tbat 
the  plaintlft  "made  a  due  and  legal  tender  of 
the  said  goods  purchased  by  said  defendants, 
and  demanded  payment  for  the  same,  and 
the  said  defendants  refused  to  take  the  goods 
er  to  pay  for  them." 

The  defendants  filed  a  demurrer  on  nn- 
moons  special  grounds,  those  that  are  per- 
tinent to  the  present  discussion  being  that  the 
snlt  appears  to  be  upon  a  contract  In  parol 
for  the  sale  of  more  than  fSO  worth  of  goods, 
H  not  appearing  that  any  note  or  memoran- 
dum In  writing  expressing  the  consideration 
was  ever  made;  that  It  affirmatively  appears 
that  the  plaintiff  kept  control  of  the  goods  and 
sold  them  to  others,  the  petition  containing  no 
allegation  tbat  the  defendants  were  Insolvent 
or  unable  to  pay  the  amount  of  the  trade  In 
full;  and  that  no  reason  Is  shown  why  the 
plalntifr  would  have  assumed  guardianship 
over  the  stock  of  goods  and  conducted  a  mer- 
cantile business  for  the  defendants  for  nearly 
a  year.  The  trial  court  sustained  the  demur" 
rer  and  dismissed  the  petition,  to  which  Judg- 
ment the  plaintiff  excepted. 

1.  Relatively  to  the  statute  of  frauds,  this 
ease  presepts  for  determination  two  questions: 
First  Do  the  allegatlona  of  the  petition  make 
a  case  of  a  complete  sale,  with  an  acceptance 
and  receipt  by  the  vendee  of  all  or  any  part 
of  the  goods  sold?  Second.  Does  the  case  fall 
within  the  purview  of  any  one  of  the  three  par- 
agraphs of  section  2694  of  the  CIvH  Code,  which 
enomerates  the  exceptions  to  the  operation  of 
the  statute  of  frauds?  Section  2693  (rf  the 
Civn  Code  names,  amoUg  the  obligations  which 
must  be  in  writing  to  be  binding  on  the  prom- 
isor (paragraph  7),  "any  contract  for  the  sale 
<rf  goods,  wares  and  merchandise  In  existence, 
or  not  in  esse,  to  the  amount  of  fifty  dollars 
or  more,  except  the  buyer  shall  accept  part 
of  the  goods  sold  and  actually  receive  the 
same,  or  give  something  In  earnest  to  bind 
the  tMirgaln,  or  In  part  payment"  It  Is  qolte 
dear  that  tiie  words  "except  the  buyer  shall 
accqtt  part  at  the  goods  sold  and  actually  re- 
celTO  the  same"  necessitate  an  actnal,  rather 


than  a  constructive  or  Implied,  delivery.  It 
Is  true,  as  was  In  eCTect  rujed  In  the  case  of 
Daniel  v.  Hannah,  106  Ga.  91,  31  S.  E.  734  (3), 
that  this  delivery  need  not  be  Into  the  phys- 
ical custody  or  possession  of  the  buyer,  but 
may  be  made  to  his  agent,  or  at  a  place  des- 
ignated by  him.  But  there  must  be  no  doubt 
that  the  delivery.  In  whatever  form  It  be  made. 
Is  such  a  one  as  will  place  the  goods  entirely 
beyond  the  control  of  the  vendor  and  com- 
pletely within  the  control  of  the  vendee.  Ac- 
cordingly, It  has  been  held  that  delivery  by 
the  vendor  to  a  carrier  for  shipment  to  the 
vendee  (the  goods  being  lost  or  destroyed  ii> 
transit)  Is  not  such  an  acceptance  and  receipt 
by  the  vendee  as  will  prevent  the  operation 
of  the  statute.  Loyd  v.  Wright,  20  Ga.  674, 
65  Am.  Dec.  636.  In  the  same  case,  reported 
in  25  Oa.  216,  the  rule  Is  laid  down  In  the 
following  language:  "There  Is  no  actual  ac- 
ceptance, to  satisfy  the  act,  so  long  as  the 
buyer  continues  to  have  the  right  to  object 
to  the  quantum  or  quality  of  the  goods." 
Tested  by  this  rule.  It  Is  evidence  that  there 
was  In  the  present  case  no  acceptance  and 
receipt  sufficient  to  satisfy  .the  statute,  for  the 
plaintiff  bad  not  completed  the  inventory, 
which  was  a  condition  precedent  to  fixing  the 
price  to  be  paid  for  the  goods;  and,  In  the 
light  of  all  the  authorities.  It  seems  to  ns  quite 
clear  that  the  petition  does  not  make  out  such 
a  case  of  acceptance  and  actual  receipt  of  the 
goods  on  the  part  of  the  defendants  as  to  take 
the  case  out  of  the  statute  of  frauds.  True, 
the  petition  alleges  sale  and  acceptance,  but 
it  contains  other  matter  which  directly  nega- 
tives these  allegations.  It  appears  that  no 
definite  agreement  had  been  reached  as  to  the 
price  to  be  paid  for  the  stock  of  goods;  this  very 
Important  detail  having  been  deferred  pend- 
ing the  Inventory,  which.  It  is  to  be  noted, 
was  taken  by  the  plaintiff.  While  it  Is  al- 
leged that  from  the  time  the  plaintiff  began 
taking  stock  the  business  was  conducted  by 
the  plaintiff  for  the  benefit  of  the  defendants. 
It  Is  not  alleged  that  this  course  was  In  pur- 
suance of  any  agreement,  oral  or  otherwise, 
between  the  parties,  or  that  the  defendants 
consented  to  It  or  were  cognizant  of  It  If 
there  were  any  doubt  as  to  whether  the  peti- 
tion makes  out  a  case  of  acceptance  and  re- 
ceipt by  the  defendants  such  as  is  contem- 
plated by  the  statute.  It  would  be  put  at  rest 
by  the  plalntlfTs  amendment,  which  declares 
that  "petitioner  made  a  due  and  legal  tender 
of  the  said  goods  purchased  by  said  defend- 
ants, and  demanded  payment  for  the  same, 
and  the  said  defendants  refused  to  take  the 
goods  or  to  pay  for  them."  This  language,  of 
course,  must  be  construed  most  strongly  against 
the  pleader;  and  it  goes  without  saying  tbat 
there  could  have  been  no  tender  and  no  re- 
fusal to  accept.  If,  as  is  contended,  the  goods 
had  already  been  accepted  by  the  defendants, 
and  were  under  their  actnal  control. 

2.  Section  2694  of  the  Civil  Code,  as  befrav 
stated,  enumerates  the  cases  to  which  the 
preceding  section,  embodying  the  provisions 
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of  the  statnte  of  frauds,  shall  not  apply. 
They  are:  (1)  When  the  contract  has  been 
fully  executed;  (2)  where  there  has  been  per- 
formance on  one  side,  accepted  by  the  other. 
In  accordance  with  the  contract;  and  (3) 
where  there  has  been  such  part  performance 
of  the  contract  as  would  render  it  a  fraud  of 
the  party  refusing  to  comply  If  the  court  did 
not  compel  a  performance.  The  facts  set  out 
m  the  petition  do  not,  we  think,  bring  the 
case  made  within  any  one  of  these  three 
classes;  certainly  not  in  the  first,  and  we 
think  not  fairly  or  prop^Iy  In  either  of  the 
other  twa  What,  according  to  the  allega- 
tions of  the  petition,  was  done  by  the  plain- 
tiff in  the  way  of  a  performance  of  the  con- 
tract? Three  things  are  alleged,  ylz.,  the  tak- 
ing of  an  Inventory  to  determine  the  price  to 
be  paid  for  the  goods,  the  sending  out  of 
notices  of  the  transfer  of  the  business,  and 
the  ordering  of  additional  goods  upon  the 
credit  of  the  defendants.  It  does  not  ap- 
pear from  the  record  that  any  of  these  acts^ 
except  the  taking  of  the  inventory,  was  re- 
quired by  the  verbal  contract  made  between 
the  parties,  and  upon  which  this  suit  is 
founded.  The  anhouncement  by  the  plain- 
tur,  to  the  houses  with  which  it  had  been 
dealing,  of  the  transfer  of  the  business,  is 
alleged  to  have  been  merely  at  the  solicitation 
of  the  defendants,  and  not  in  pursuance  of 
the  contract  of  purchase,  while  no  authority 
is  shown  for  the  ordering  of  additional  goods 
to  be  charged  to  the  defendants.  The  con- 
tract declared  on  was  one  simply  of  bargain 
and  sale,  and  anything  done  outside  of  the 
plain  limits  of  such  a  contract  must,  in  order 
to  charge  the  defendants,  have  entered  in 
some  way  Into  the  consideration  of  the  agree- 
ment between  the  parties.  Certainly  it  will 
not  be  contended  that  the  taking  of  an  In- 
ventory for  the  purpose  of  ascertaining  the 
price  to  be  paid,  accompanied,  so  far  as  ap- 
pears from  the  record,  by  no  expense  what- 
ever. Is  such  a  part  performance  of  the  con- 
tract of  sale  as  to  render  it  a  fraud  of  the 
defendants  to  refuse  to  comply  with  their 
agreement.  Mr.  Browne,  in  his  work  on  the 
Statute  of  Frauds  (section  448),  says:  "It  is 
obvious  that  the  mere  circumstance  that  a 
verbal  agreement  has  been  in  part  performed 
can  afford  no  reason,  such  as  to  control  the 
action  of  any  court,  whether  of  law  or  equity, 
for  holding  the  parties  bound  to  perform 
what  remains  executory.  The  doctrine  of  eq- 
uity in  such  cases  is  that  where  an  agree- 
ment has  been  so  far  executed  by  one  party, 
with  the  tacit  encouragement  of  the  other, 
relying  upon  bis  fulfillment  of  it,  that  for  the 
latter  to  repudiate  it  and  shelter  himself  un- 
der the  provision  of  the  statute  would  amount 
to  a  fraud  upon  the  former,  that  fraud  will 
be  defeated  by  compelling  him  to  carry  out 
the  agreement"  It  is  further  to  be  observ- 
ed that  the  announcement  by  the  plaintiff  of 


-the  transfer  of  the  business  tD  the  defendants, 
and  the  ordering  by  it  of  goods  for  the  de- 
fendants, not  being  required  by  the  contract 
of  sale  upon  which  the  plaintiff  is  seeking 
to  recover,  cannot  constitute  part  perform- 
ance of  that  contract,  so  as  to  take  it  out 
of  the  statute.  In  the  case  of  Graham  y. 
Thels,  47  Ga.  479  (2),  this  court  ruled  that 
the  part  performance  provided  by  the  stat- 
ute as  making  an  exception  "must  be  a  part 
performance  of  the  contract,  and  the  doing 
by  either  party  of  some  independent  act  not 
a  part  of  the  contract  does  not  become  a 
part  performance  because  the  doer  of  the 
act  was  led  so  to  act  by  his  bdief  that  the 
parol  contract  would  be  performed  by  the 
other  pifrty."  It  is  argued,  however,  by 
counsel  for  the  plaintiff,  that  the  question 
whether  these  acts  constituted  a  part  per- 
formance of  the  contract  was  one  which 
should  have  been  submitted  to  the  Jury;  and 
In  support  of  this  contention  the  cases  of 
Bryan  v.  Railroad  Co.,  87  Ga.  26,  and  Bur- 
nett V.  Blacluuar,  43  Ga.  569,  are  cited.  An 
examination  of  these  cases  shows  that  they 
do  not  sustain  the  position  taken  by  the 
plaintiff;  for  in  each  of  them  it  appears  that 
the  petition  filed  by  the  plaintiff  alleged  acts 
which,  indisputably  and  as  matter  of  law, 
cbnstltuted  part  performance  of  the  contract 
sued  on,  and  which,  if  proved,  would  neces- 
sarily have  prevented  the  operation  of  the 
statute.  In  the  Bryan  Case,  supra,  so  con- 
fidently relied  upon  by  counsel,  there  was  no 
demurrer  to  the  petition.  A  judgment  of 
nonsuit  was  rendered,  which  was  reversed  by 
this  court  on  the  ground  that  evidence  had 
been  Introduced  by  the  plaintiff  tending  to 
establish  the  part  performance  of  the  con- 
tract set  up  in  his  petition,  and  that  this  evi- 
dence should  have  gone  to  the  Jury  for  their 
consideration.  The  case  at  bar  is  quite  dif- 
ferent; for  here  the  facts  alleged  in  the  peti- 
tion do  not  ss  a  matter  of  law,  if  proved, 
constitute  a  part  performance  of  the  con- 
tract declared  on. 

8.  Independently  of  what  has  been  here 
laid  down,  there  can  be  no  doubt  that  the 
plaintiff  has  failed  to  make  a  case  for  re- 
covery, under  Civ.  Code,  I  3551,  of  the  dif- 
ference between  the  contract  price  of  the 
goods  and  the  price  realized  upon  the  sale  of 
the  stock  by  the  plaintiff.  There  Is  no  ao- 
thority  or  precedent  in  law  for  the  course  pup- 
sued  by  the  plaintiff,  after  the  alleged  viola- 
tion by  the  defendants  of  their  contract.  In 
continuing  to  conduct  the  business  for  nearly 
a  year,  buying  new  goods,  opening  additional 
accounts  (many  of  which  were  admitted  to 
have  been  bad),  and  keeping  traveling  sales- 
men on  the  road  for  the  purpose  of  selling 
the  goods. 

Judgment  afOrmed.  AH  the  Justices  con- 
curring, except  LEWIS,  J^  absent  on  aoooant 
of  Btcknesa. 
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LAMPKIN  et  al.  t.  NORTHINGTON. 

(Supreme  Court  of  Georgia.     July  22,  1002.) 

JDSTICEa    OF    THE    PEACE  —  OARNISHMBNT  — 

PAYMENT  INTO  COURT— RIOHTS  OF 

DEBTOR— PRESUMPTIONS. 

1.  Where  a  garaishee  filed  in  a  justice's  court 
an  answer  admitting  indebtedness,  and  paid  the 
money  into  court,  the  answer  setting  up  that 
the  fund  due  to  the  debtor  was,  for  reasons 
stated,  exempt  from  the  process  of  garnish- 
ment, and  the  magistrate  thereupon  entered  a 
judgment  that  the  fund  was  not  so  exempt, 
and  it  appears  from  a  record  brought  to  this 
court  that  the  debtor  sued  out  a  certiorari,  com- 
plaining of  that' judgment.  It  will,  as  against 
nim,  when  the  record  does  not  disclose  any- 
tiling  to  the  contrary,  be  presumed  that  he  was 
a  party  to  the  garnishment  proceedings  from 
which  snch  judgment  resnlted. 

2.  In  such  a  case,  the  debtor  cannot  main- 
tain against  the  magistrate  a  rule  for  the  mon- 
ey, without  first  showing  that  the  judgment  ad- 
judging the  fund  subject  to  garnishment  has 
on  certiorari  been  set  aside. 

(Byllabns  by  the  Court) 

Error  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin,  Judge. 

Garnishment  proceedings  In  Justice's  court 
between  A.  0.  LampUn  and  others  and  C. 
N.  Northlngton.  From  proceedings  In  the 
superior  court,  Lampkln  and  others'  bring  er- 
ror.   Rerersed. 

S.  D.  Johnson,  for  plaintiffs  In  error.  John' 
L.  Hopkins  &  Sons,  for  defendant  In  error. 

P£K  CUBIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 

LrriLB,  J.    I  concur  in  the  judgment 


(116  Qa.  194) 

WRIGHT  T.  ROBERTS. 

(Supreme   Court  of   Georgia.     Aug.   8,   1902.) 

DECEDENTS'  ESTATES— ADMINISTRATORS— AP- 
POINTMENT-JURISDICTION—YEAR'S  SUPPORT 
FOR  'WIDOW  AND  CHILDREN  —  PE-HTION  — 
AMENDMENT  -  PAROL  EVIDENCE  —  ASSION- 
MBNTS  OF  ERROR. 

1.  It  is  not  error  on  the  part  of  the  trial  jndire 
to  rejett  an  amendment  to  a  petition,  when  it 
appears  that  snch  amendment  only  embraces 
matter  which  has  before  been  set  out  in  anoth- 
er amendment  previonsly  allowed. 

2.  Parol  evidence,  offered  for  the  purpose  of 
showing  insolvency,  that  one  owned  land  in 
another  state,  and  that  the  same  was  incum- 
bered by  liens  greater  in  amount  than  the  value 
of  such  land,  is  inadmissible. 

3.  A  petition  which  alleged  that  a  year's 
support  Was  void  because  of  fraud  practiced 
upon  the  ordinary  and  another  Is  not  sustained 
when  the  evidence  in  support  thereof  fails  to 
show  that  any  frand  was  practiced. 

4.  When  an  exception  is  taken,  and  the  er- 
ror alleged  to  have  been  committed  was  in  ad- 
mitting "all  testimony"  bearing  on  a  given 
subject  of  inquiry,  the  alignment  of  error  is 
not  properly  made,  because  it  fails  to  state, 
cither  literally  or  substantially,  what  was  Uie 
evidence  admitted. 

5.  'When  the  grant  of  letters  of  administra- 
tion and  the  setting  aside  of  a  year's  support 
to  a  widow  and  minor  children  are  attacked  as 

T  *.  See  Appeal  tai  Error,  TOL  1^  Cent  Dig.  f  KU. 
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being  void  on  the  ground  that  the  Intestate 
was  a  nonresident  of  this  state,  and  at  the  time 
of  his  death  had  no  property  in  the  county 
where  proceedings  were  had,  such  attack  fails 
when  the  evidence  shows  that  the  intestate, 
though  a  nonresident,  was  possessed  of  a  valu- 
able interest  in  a  partnership  in  this  state,  and 
left  personal  property  in  snch  county  at  the 
time  of  his  death,  and  that  at  the  time  of  set- 
ting apart  the  year's  support  the  widow  and 
two  of  the  minor  children  resided  in  said  coun- 
ty.^ 

6.  The  evidence  in  this  case  was  sufScient  to 
authorize  the  conclusion  that  the  petitioner 
was  a  creditor  of  his  deceased  fatner's  es- 
tate, but  it  was  entirely  insufficient  to  show 
that  the  fund  which  went  into  the  hands  of  the 
administratrix,  or,  after  her  death,  into  the 
hands  of  her  administrator,  or  into  the  bands  of 
the  guardian  of  her  two  minor  children,  was 
any  part  of  the  fund  which  the  father,  while 
in  life,  held  in  trust  for  the  petitioner. 

7.  It  does  not  appear  from  any  of  the  as- 
signments of  error  embraced  in  the  bill  of  ex- 
ceptions that  the  court  committed  any  error 
in  rejecting  or  admitting  evidence. 

8.  The  evidence  introduced  on  the  trial  was 
not  suGBcient  to  authorize  a  recovery  or  judg- 
ment In  favor  of  the  plaintiff  under  any  of  the 
prayers  of  his  petition.  The  grant  of  a  non- 
suit on  motion  of  the  defendant  was  therefore 
not  error. 

9.  The  foregoing  rnllngs  dispose  of  the  case 
on  its  merits,  under  the  assignments  of  error 
contained  in  the  bill  of  exceptions. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Douglas  county; 
O.  G.  Janes,  Judge. 

Petition  by  L.  T.  Wright  against  W.  T. 
Roberts,  administrator.  Judgment  In  favor 
of  defendant,  nnd  plaintiff  brings  error.  Af- 
firmed. 

C.  J.  Haden  and  J.  S.  James,  for  plaintiff 
In  error.  Roberts  &  Hutcheson,  for  defend- 
ant In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absoit  on  account  of  sldcness. 


(IIB  Ga;  1017) 

FREEMAN  &  TURNER  NEWS  CO.  et  al.  v. 

MENCKEN  et  al. 
(Supreme  Court  of  Georgia.     July  22,   1902.) 

NEW  TRIAL— ERROR  IN  ADMITTINa  EVIDENCE 
—REVIEW— NECESSITY  OF  SETTINO  FORTH 
EVIDENCE— REFUSAL  TO  PERMIT  QUESTION 
— TBS-nMONY  SOUGHT  TO  BE  ELICITED— NE- 
CESSITY OP  SHOWING— SALES— DBPEOTIVB 
GOODS-INJURY  TO  OTHER  GOODS-INSTRUC- 
TION—CONFORMITY TO  PLEADING— SUPPORT 
IN  EVIDENCE— REFUSAL  OP  INSTRUCTION- 
PRESUMPTION  AGAINST  ERROR. 

1.  A  ground  of  a  motion  for  a  new  trial 
complaining  of  the  admission  of  evidence  will 
not  be  considered  by  the  supreme  court  unless 
the  evidence  objected  to  is  set  forth,  either 
literally  or  in  substance,  in  the  motion  itself 
or  in  an  exhibit  thereto. 

2.  In  assigning  error  upon  the  refusal  of  a 
trial  judge  to  allow  a  witness  to  answer  a 
specified  question  propounded  to  him,  it  must 
be  made  to  affirmatively  appear,  not  only  what 
was  the  testimony  sought  to  be  elicited  from 
the  witness,  but  that  the  party  calling  him  fully 
informed  the  court  as  to  the  purpose  of  such 
question,  and  the  nature  of  the  anticipated  an- 
swer to  the  same. 
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8.  For  no  reason  assigned  were  the  charges 
excepted  to  erroneons.  So  far  as  appears,  the 
court  did  not  err  in  refusing  to  instruct  the 
Jar7  as  requested;  and  the  verdict  returned 
07  them  was  not,  aa  claimed,  without  evidence 
to  support  it. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  Aug.  Mene]<en  &  Bro.  against 
the  Freeman  &  Turner  News  Company,  a 
partnership,  and  others.  From  a  Judgment 
In  favor  of  plaintiffs,  defendants  bring  er- 
ror.   Affirmed. 

A.  L.  Dasher,  for  plaintiffs  In  error.  Lane 
ft  Park,  for  defendants  in  error. 

LUMPKIN,  P.  J.  This  case  originated  In 
a  Justice's  court,  tbe  same  being  an  action 
apon  an  open  account  instituted  by  Aug. 
Mencken  &  Bro.  against  tbe  Freeman  &  Turn- 
er News  Company,  a  partnership,  and  the 
members  thereof,  to  recover  a  balance  alleged 
to  be  due  npon  a  bill  for  cigars  sold  to  that 
firm.  The  defense  interposed  to  this  suit  was 
tliat  tbe  defendants  had  "been  endamaged  by 
the  said  Aug.  Mencken  &  Bro.  in  the  sum  of 
eighty-six  dollars  and  thirty-one  cents  ($86.- 
81),  for  that  the  said  Ang.  Mencken  &  Bro. 
shipped  to  defendants  certain  tobacco  and 
cigars  in  which  there  were  tobacco  worms; 
that  these  worms  were  scattered  throughout 
defendants'  stock  of  tobaccos  and  cigars,  and 
rendered  certain  parts  of  said  stock  absolute- 
ly worthless";  and  that  "the  defects  In  said 
tobacco  and  cigars  at  tbe  time  of  the  pur- 
chase [were]  not  patent,  and  by  no  possible 
means  could  they  have  discovered  such  de- 
fects." Upon  tbe  trial  of  an  appeal  to  the 
superior  court,  the  Jury  returned  a  verdict 
In  favor  of  the  plaintifFs.  The  defendants 
made  a  motion  for  a  new  trial;  and  we  are 
called  upon  to  pass  on  the  merits  of  the  varlr 
ona  grounds  upon  which  it  was  based,  for 
the  reason  that  It  was  overruled  by  tbe  court 
below,  and  the  defendants  are  here  complain- 
ing that  this  action  on  Its  part  was  attended 
with  error. 

1.  The  question  of  practice  dealt  with  in 
tbe  first  headnote  has  heretofore  been  definite- 
ly settled  by  this  court.  See  Petty  v.  Rail- 
way Co.,  lOe  Ga.  668,  86  8.  B.  82,  foUowlng 
previous  decisions;  Webb  v.  Wight  &  Wes- 
losky  Co.,  112  Oa.  432,  37  S.  E.  710;  Wil- 
llngham  v.  Cycle  Works,  113  Ga.  953,  39  S. 
B.  814;  Waidrop  v.  Wolff,  114  Oa.  610,  40 
S.  E.  830,  and  cases  cited. 

2.  In  support  of  tbe  ruling  announced  in 
the  second  headnote,  It  is  only  necessary  to 
dte  the  recent  case  of  Blgby  t.  Wamoclc,  115 
Oa.  303,  41  S.  El  622. 

8.  In  one  of  tbe  grounds  of  the  motion  for 
■  new  trial,  complaint  is  made  that  the  court 
instructed  the  Jnry  that:  "If  the  defendants 
show  that  there  were  worms  In  the  cigars  at 
the  time  they  were  sold  to  them  by  the  plain- 
tiffs, and  that  these  facts  were  unknown  to 
defendants,  and  that  these  worms  were  aft- 


erwards communicated  to  the  defendants' 
stock  of  tobacco  and  cigars,  and  defendants 
suffered  damages  thereby,  then"  they  would 
be  entitled  to  such  damages  as  they  "sustain- 
ed by  reason  of  the  worms  communicated  to 
the  stock  of  tbe  defendants."  This  charge 
was  precisely  adjusted  to  the  facts  alleged 
In  their  written  defense.  Nevertheless  error 
is  assigned  thereon,  because  (1)  "there  was  no 
evidence  going  to  show  that  the  bugs  were 
in  the  cigars  at  the  time  of  sale";  and  (2) 
"defendants  Insisted  that  at  the  time  of  the 
sale,  not  the  worm,  but  tbe  wom>-producing 
egg  or  germ,  was  in  the  cigars,  and  Invisible 
to  any  ordinary  Inspection."  That  the  defend- 
ants may  not,  as  they  appear  to  confess,  have 
established  their  defense  as  laid,  but  relied 
upon  a  state  of  facts  not  set  up  in  their  plead- 
ings, cannot  properly  be  regarded  as  warrant- 
ing the  conclusion  that  the  charge  excepted  to 
affords  them  any  Just  cause  of  complaint 
HUl  T.  Callahan.  82  Ga.  109,  112,  113,  8  & 
E.  730.  See,  also.  In  this  connection,  HIU  v. 
Music  House,  113  Ga.  320,  324,  38  S.  E.  752. 
wherein  this  court  held  It  Is  not  incumbent  on 
a  trial  Judge,  even  though  a  special  written 
request  be  preferred,  "to  give  an  Instruction 
from  which  the  defendant  would  get  the 
benefit  of  a  defense  not  made  In  his  answer." 
Upon  this  branch  of  the  case  the  court  fur- 
ther instructed  the  Jury  as  follows:  "If  de- 
fendants purchased  these  cigars,  and  they 
were  sound  and  free  from  fault  at  the  time 
[they]  purchased  them,  and  after  they  pur- 
chased them  worms  developed  in  them,  and 
the  development  of  the  worms  in  the  cigars 
was  one  of  the  risks  Incident  to  the  tobacco 
trade,  and  the  defendants  suffered  damagea 
In  consequence  of  the  worms  coming  into  tbe 
tobacco,  the  loss  on  that  account  would  fall 
on  defendants  In  the  case,  Just  as  it  a  person 
should  buy  eggs,  potatoes,  or  apples  tiiat 
were  sound  at  the  time  they  were  purchased, 
and  rot  or  disease  should  subsequently  de- 
velop In  them,  the  loss  should  fall  on  the 
purchaser  rather  than  the  seller."  Complaint 
Is  made  of  this  charge  on  fhe  ground  that 
tbe  court  thereby  "injected  Into  the  case  an 
Issue  upon  which  there  was  no  testimony"; 
it  not  having  been  shown  "by  plaintiff  that 
tobacco  worms  and  bugs  were  natural  to  to- 
bacco, as  rot  and  decay  of  cabbage,  apple^ 
and  potato,  or  tomato."  Onr  reply  to  ttaia 
contention  is  that  a  witness  introduced  in  be- 
half of  the  plaintiff  testified  as  follows:  "I 
am  a  tobacconist  and  have  been  familiar 
with  the  cigar  and  tobacco  business  for  twen- 
ty years.  There  are  two  Idnda  of  worms  or 
bugs  which  get  Into  tobacco.  One  is  a  llttie 
gray  bug  or  worm,  and  the  other  is  brown. 
These  worms  or  bugs  are  very  often  found  In 
tobacco,  especially  in  hot  weatber.  During 
May  or  Jnne  tobacco  usually  goes  through  a 
what  we  call  sweating  period,  and  fermenta- 
tion sets  In,  and  the  bugs  are  then  batched 
out  I  don't  know  whether  the  bngs  cause 
the  fermentation,  or  the  fermentation  cause 
the  bugs.    Such  bugs  or  worms  are  likely  to 
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appear  in  any  tobacco,  and  I  do  not  consider 
their  appearance  any  evidence  of  anything 
.  improper  in  the  manufacture  of  tobacco.  The 
worms  or  bugs  are  likely  to  get  Into  tobacco 
at  any  stage,  and,  of  course,  it  would  be  pos- 
sible for  them  to  get  into  the  tobacco  before 
tt  was  made.  •  •  •  we  liave  trouble 
with  worms  or  bugs  almost  every  season; 
and,  as  I  understand  It,  they  are  likely  to 
come,  particularly  In  warm,  damp  atmo»- 
pberes."  In  another  ground  of  the  motion 
for  a  new  trial,  exception  is  taken  to  the  re- 
fusal of  the  Judge  to  give  in  charge  to  the 
Jury  a  written  request  on  the  subject  of  the 
measure  of  damages  to  which  the  defendants 
would  be  entitled  if  they  established  their 
alleged  right  to  recover.  In  approving  this 
ground,  his  honor  below  certified  that  in  his 
general  charge  he  did,  as  be  thought,  clearly 
instruct  the  Jury  fully  upon  this  subject 
This  being  so,  and  the  charge  of  the  court 
not  being  before  us,  not  having  been  specified 
as  a  material  part  of  the  record  to  be  trans- 
mitted to  this  court,  we  must  assume  that  the 
request  to  charge  was  sufficiently  covered  by 
other  instructions  given  to  the  Jury  as  to  the 
matter  to  which  It  related.  Mlckleberry  t. 
O'Neal,  98  Ga.  48,  26  S.  B.  983.  As  to  the. 
general  grounds  of  the  motion.  It  need  only 
be  said  that  a  careful  perusal  of  the  brief  of 
the  evidence  satisfies  us  that  the  verdict  of 
the  Jury  was  not,  as  claimed  by  the  plaintiffs 
in  error,  unauthorized  under  any  view  of  the 
testimony  adduced  at  the  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cnrring,  except  IiEWIS,  J.,  absent  on  account 
of  sickness. 


(U6  Oa.  22) 


GANO  V.  GRBBN. 


(Supreme  Court  of  Georgia.     July  28,  1902.) 

COTKNAMTS  IN  DBEDS-^CTIONB  FOR  BRBUICH 
— PUBADINO. 

1.  A  petition  In  an  action  to  recover  damages 
for  a  breach  of  warranty  alleged  to  be  con- 
tained in  a  deed  is  open  to  special  demurrer  it 
it  does  not  set  forth,  at  least  in  substance,  a 
sufficiency  of  the  contents  of  such  deed  to  show 
the  covenant  of  warranty  the  breach  of  wtiich 
is  complained  of;  and  where  such  a  demurrer 
to  such  a  petition  is  filed,  and  the  defect  is  not 
cured  by  amendment,  it  is  not  erroneona  to 
dismiss  the  petition. 

2.  Irrespective  of  the  questions  presented  by 
the  other  grounds  of  the  demurrer  in  this  case, 
the  Judgment  excepted  to  was,  for  the  reason 
indicated  above,  manifestly  correct. 

(Syllabus  by  the  Ciourt.) 

Error  f^m  superior  court,  Houston  countjr; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  F.  W.  Gano  against  B.  W. 
Green.  Judgment  dismissing  the  petition, 
and  plaintiff  brings  error.    Affirmed. 

Bdwln  L.  Bryan,  for  plaintiff  In  error. 
Brown  &  Brown,  for  defendant  In  error. 

PBR  CUBIAM.    Judgment  afBnned. 

LBWI8,  J.,  absent  on  account  of  sickness. 

f  1.  Bm  Covenuits,  VOL  U,  Cant.  Dig.  |  UL 


(U(  Ga.  Hi 
FLORIDA  CENT,  ft  P.  a  CO.  v.  BERBT. 

(Supreme   Court  of  Georgia.     July  23,  1902.) 

CASRIERS— DEI<AT  IN  TRANSFORTINQ  QOODS- 

EXCUSBS. 

1.  Where  an  owner  of  goods  delivers  them 
to  a  railroad  company  to  be  slilpped  to  a  des- 
ignated point,  and  a  biU  of  lading  is  issued  to 
the  owner,  in  which  he  is  named  as  both  ship- 
per and  consignee,  and  which  contains  ue 
words,  "notify"  a  third  person,  it  is  the  duty 
of  the  railroad  company,  unless  otherwise  in- 
structed by  the  owner,  or  by  some  holder  of  the 
bill  of  lading  properly  indorsed,  to  transport  the 
goods,  within  a  reasonable  time,  to  the  point 
of  destination  mentioned  in  the  bill  of  lading. 
The  company  will  not  l>e  relieved  of  liabili^ 
to  the  owner  for  loss  occasioned  by  a  failni* 
to  comply  with  this  obligation  by  showing  that 
the  failure  to  deliver  the  goods  at  the  point 
of  destination  within  a  reasonable  time  was 
due  to  instructions  not  to  deliver,  given  by  the 
person  whom  it  .was  directed  in  the  bill  of 
lading  to  notify  of  the  arrival  of  the  goods  at 
their  destination,  who,  at  the  time  of  such  in- 
structions, was  not  in  possession  of  the  bill 
of  lading  nor  entitled  to  its  possession.  Such 
person  could  not  acquire  any  title  to  the  goods 
or  right  to  control  the  shipment  until  be  came 
into  possesaiDn  of  the  bill  of  lading  properly 
indorsed  by^he  consignor. 

(Syllabna  by  the  Court,) 

lirror  from  city  court  at  Richmond  county; 
W.  F.  Eve,  Judge. 

AcUon  by  J.  M.  Berry  against  the  FIoi>> 
Ma  OoMnl  ft  Penmsniar  Raihroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jos.  B.  ft  Bryan  Gumming,  toe  plaintiff  In 
error.    J.  B.  Lamar,  for  defendant  in  erm. 

COBB,  J.  This  was  an  action  by  Beny 
to  recover  damages  from  the  railroad  com- 
pany for  a  failure  to  deliver  within  a  rea- 
sonable time  two  car  loads  of  bran  shipped 
from  Augusta,  Oa.,  to  Tampa,  Fla.  A  bill 
of  lading  was  Issued  to  Berry,  in  which  be 
was  named  as  both  shipper  and  c<Misignee, 
but  which  contained  the  words,  "Notify  Phil- 
lips ft  FuUer."  The  bill  of  lading  was  In- 
dorsed by  Berry,  and  attached  to  drafts  upon 
Phillips  &  Fuller,  which  were  sent  for  «rf- 
lectlou  to  a  bank  at  Tampa.  These  drafts 
were  not  paid.  At  the  trial  the  railroad  com- 
pany offered  evidence  tending  to  show  that 
the  failure  to  deliver  the  bran  In  Tampa 
was  due  to  Instructions  given  to  it  by  Phil- 
lips ft  Fuller,  and  that  It  could  have  deliv- 
ered the  bran  at  Tampa  within  a  reasonable 
time  If  it  had  not  been  for  these  instructions. 
The  court  rejected  this  evidence,  and  this  is 
assigned  as  error.  It  Is  therefore  necessary 
to  determine  what  control,  if  any,  Phillips 
&  Fuller  had  over  this  shipment  before  tbey 
paid  the  drafts  attached  to  the  bill  of  lading. 
The  contract  contained  in  the  bill  of  lading 
was  an  agreement  on  the  part  of  the  rail- 
road company  to  carry  the  goods  to  Tampa, 
Fla.,  within  a  reasonable  time,  and  nothing 
short  of  this  was  a  compliance  with  the  c«m- 
tract  See  Hutch.  Carr.  (2d  Ed.)  {  328.  If 
the  carrier  had  transxKirted  the  goods  to 
Tampa  within  a  reasonable  time,  It  would 
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have  complied  with  ItB  contract.  Until  It 
had  done  this,  Phllllpa  &  Fuller  bad  no  con- 
nection at  all  with  the  trausactlon.  Under 
the  contract  made  with  the  railroad  company 
Berry  retained  title  to  the  goods  shipped,  and 
Phillips  &  Fuller  could  not  acquire  title  to 
the  same  until  the  goods  were  deliyered,  and 
paid  toe  by  them.  See  Erwln  ▼.  Harris,  87 
Ga.  333,  336,  13  S.  H.  513.  The  direction  in 
the  blU  of  lading  to  notify  PhlUips  &  FuUer 
was,  In  effect,  an  Instruction  to  the  company 
to  advise  them  that  the  goods  bad  reached 
their  destination;  and  until  the  goods  had 
reached  their  destination  no  notice  to  Phil- 
lips &  Fuller  was  required,  and  until  that 
time  they  had  no  concern  with  the  transac- 
tion. The  carrier  should  have  transported 
the  goods  to  Tampa,  the  place  of  destination; 
and,  if  Phillips  &  Fuller  failed  or  refused 
within  a  reasonable  time  to  appear  with  the 
bill  of  lading  properly  Indorsed  and  receive 
the  goods,  the  railroad  company  could  have 
stored  the  goods  in  Tampa,  and  held  the 
same  at  the  risk  of  Berry,  its  Utility  from 
that  time  on  being  simply  that  Wt  a  ware- 
houseman. Railway  Ca  t.  Pound,  111  Ga. 
6,  36  S.  B.  312;  Hutch.  Carr.  (2d  Ed.)  t  868 
et  seq.  Even  if  the  goods  bad  reached  Tam- 
pa within  a  reasonable  time,  Phillips  &  Ful- 
ler, under  the  stipulations  in  the  bill  of  lad- 
ing, would  have  had  no  right  to  receive  or 
otherwise  control  the  property  shipped  until 
they  presented  the  bill  of  lading  indorsed 
by  Berry,  Boatmen's  Sav.  Bank  v.  Western 
A  A.  R.  Co.,  81  Oa.  221,  7  8.  E.  125;  Hutch. 
Carr.  (2d  Ed.)  {  121b.  There  was  no  error  in 
rejecting  the  evidence.  The  fact  that  Berry, 
after  notice  to  him  that  the  goods  had  not 
been  transported  to  Tampa,  still  Insisted  up- 
on the  payment  of  the  drafts  by  Phillips  & 
Puller,  would  not  relieve  the  ralhroad  com- 
pany from  liability  to  him  for  a  failure  to 
transport  the  property  within  a  reasonable 
time.  Such  was  the  undertaking  of  the  com- 
pany, and  Berry  had  a  right  to  expect  that 
the  contract  would  be  complied  with.  Nei- 
ther would  the  railroad  company  be  relieved 
from  liability  by  showing  that  the  goods  had 
been  transported  to  a  point  near  Tampa,  but 
not  at  the  place  of  destination  in  Tampa, 
and  there  held  subject  to  delivery  in  Tampa 
whenever  Phillips  &  Fuller  should  so  re- 
quire. Under  the  bill  of  lading  Phillips  & 
Fuller  bad  no  right  to  take  control  of  the 
goods  shipped  until  after  the  drafts  attach- 
ed to  the  bill  of  lading  were  paid.  The  rail- 
road company,  under  the  terms  of  the  con- 
tract, was  to  treat  Berry  as  the  owner  of 
the  goods  until  some  one  appeared  with  the 
bill  of  lading  indorsed,  demanding  delivery 
of  the  property.  Berry,  as  the  ownor  of 
the  goods  and  the  consignee  in  the  bill  of 
lading,  had  a  right  to  demand  of  the  railroad 
company  that  the  goods  be  carried  to  their 
point  of  destination  within  a  reasonable  time. 
The  railroad  company  had  no  right  to  deal 
with  Phillips  &  Fuller,  nor  was  it  under  any 
obligation  to  notify  them  of  anything,  until 


the  goods  had  been  safely  transported  to  ttw 
point  of  desthiation  at  Tampa,  Fla.  There 
was  no  error  in  the  rulings  complained  of. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


I/EB  et  al.  ▼. 


(116  Cta.  IS) 
MALLARD. 


(Supreme  Court  of  Georgia.     July  23,   1902.) 

DEEDS— PROPERTY     CONVEYED— FISHERT 
RIGHTS. 

1.  The  owner  of  water  in  a  stream  or  pond 
not  navigable,  or  of  all  the  privileges  therein, 
has  the  exclosiTe  right  of  fiamng  in  the  sam^, 
though  the  land  lying  under  the  water  may  be- 
long to  anotiier.  Accordingly,  a  conveyance  of 
land  lying  npon  the  natural  bank  of  an  unnavi- 
gabie  stream,  upon  which  is  located  a  mill, 
standing  on  other  land  of  the  grantor,  and 
across  which  is  a  dam,  causing  a  pond,  a  por- 
tion of  which  covers  a  part  of  the  land  con- 
veyed, does  not  pass  to  the  grantee  any  right 
to  fisn  in  such  pond  at  any  point  below  the 
then  existing  high-water  marlE  thereof,  when 
by  the  terms  of  the  conveyance  an  exception 
is  made  In  the  grantor's  favor  as  to  "all  water 
privileges  up  to  high-water  mark,  and  all  oth- 
er privileges  in  going  to  his  mill."  Tomer  v. 
Selectmen,  22  Atl.  961.  61  Conn.  175,  14  L.  R. 

A.  886;  Coke.  LItt  4J>:  Washb.  Boaem.  •416L 
See,  also,  Jackson  v.  Halstead,  5  Cow.  216. 

2.  Applying  what  Is  laid  down  above  to  the 
undisputed  facts  of  the  present  case,  the  court 
did  not  err  in  directing  the  verdict  which  th* 
jury  rendered. 

(Syllabns  by  tlie  Court) 

Error  from  superior  court,  Bulloch  county; 

B.  D.  Evans,  Judge. 

Action  between  Ebb  Lee  and  others  and 
George  Mallard.  From  the  Judgment  ren- 
dered, Lee  and  others  bring  error.    Affirmed. 

Moore  &  Deal,  for  plalntiilB  In  error.  J. 
A.  Brannen,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  aicknesa. 


(US  Oa.  27) 
UNION  CASUALTY  &  SURETY  CO.  T. 
WINSHIP. 
(Supreme  Court  of  Georgia.     July  23,  1902.) 

RECEIPT-AOUISSIBIUTY  IN  EVIDENCB. 

1.  Whether  the  receipt  admitted  in  evidence 
was  or  was  not  relevant  depended  on  the  con- 
clusions to  be  drawn  from  other  testimony  in 
the  case;  and  the  court,  in  allowing  this  paper 
to  go  to  the  jury,  did  so  under  proper  limita- 
tions. It  does  not,  therefore,  appear  that 
there  was  any  error  in  admitting  the  document. 
This  being  so,  the  special  ground  of  the  mo- 
tion for  a  new  trial  is  without  merit  and  so 
also  are  the  general  grounds;  there  being  in 
the  record  evidence  sufficient  to  support  tlie 
verdict 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county: 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  the  Union  Casualty  & 
Surety  (Company  and  Ike  Wlnship.  Judg" 
ment  rendered,  and  tlia  company  brings  error. 
Affirmed. 
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B.  3.  Dailier  and  A.  L.  Daaber,  for  plain- 
tfff  In  enor.  T.  C.  Cochran  and  Jeaae  If. 
Uoore,  for  def^mdant  In  error. 

PER  CT7BIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  acconnt  of  aickneBS. 


.116  Ga.  39) 


COLLINS  T.  CARB. 


(Snpreme  Conrt  of  Georgia.     Jnly  28,  1902.) 

INTIDBLOCDTOBT   JUDGMENT— WHEN    RB8 
ADJTJDICATA. 

1.  Ad  Interlocntory  judgment  of  a  trial  Judge 
apon  an  equitable  petition,  a£9rmed  by  tnb 
conrt,  is  not  res  judicata  unless  it  was  based 
solely  upon  a  question  of  law.  If  based  upon 
law  ana  evidence,  it  is  not  binding  at  the  noal 
trial  unless  tbe  proof  is  then  substantially  tbe 
same  as  at  the  interlocutory  hearing. 

2.  Where,  therefore,  a  father  had  in  his  will 
giycn  all  of  his  property  to  A.  in  trust  for  B., 
tike  son  of  the  testator,  with  certain  limita- 
tions oyer,  and  after  the  probate  of  the  will  B. 
filed  an  equitable  petition  against  the  trustee, 
alleging  that  B.  was  sui  juris,  and  not  within 
any  of  the  classes  for  whom  trusts  can  be  cre- 
ated in  this  state,  and  praying  that  the  tniat 
be  declared  executed,  the  trustee  remoyed,  and 
the  title  to  the  property  decreed  to  be  in  peti- 
tioner; and  the  trustee  answered  that  the  son 
was  of  weaS  mind,  and  of  intemperate  waste- 
ful, and  profligate  habits  (illustrating  by  some 
of  the  acts  of  B.),  and  B.,  in  an  affldayit,  de- 
nied the  allegations  of  the  answer,  and  no  eyi- 
dence  was  introdaced  except  the  petition,  an- 
swer, and '  reply  affldayit;  and  upon  these 
facts  the  judge  decided  that  the  trust  was  exe- 
cuted, and  remoyed  the  trustee,  the  judgment, 
being  based  upon  a  question  of  fact,  was  not 
final  between  the  parties,  although  affirmed  by 
this  conrt. 

8.  It  not  appearing  that  there  has  eyer  been 
a  final  trial  before  the  jur^,  the  case  is  still 
pending  in  the  court  for  trial.  If,  upon  such 
trial,  the  son  should  establish  his  contentions  to 
the  satisfaction  of  the  jury,  the  trust  will  be 
finally  set  aside  and  annulled. 

4.  The  foregoing  being  true,  there  was  no  ne- 
cessity for  a  motion  to  set  aside  the  inter- 
locutory judgment,  and  the  court  did  not  err 
in  refusing  to  set  it  aside,  although  the  rea- 
son given  may  have  been  erroneous. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,.  Hancock  coontr; 
H.  M.  Holden,  Judge. 

Bqnltable  petition  by  J.  H.  Carr  against  3. 
3.  CoIUns,  trustee.  An  interlocutory  judgment 
was  rendered  In  favor  of  petitioner,  and  de- 
fendant moved  to  set  tbe  same  aside.  Judg- 
ment OTerruUng  the  motion,  and  defendant 
brings  error.    Affirmed. 

Hunt  &  Merritt  and  Jas.  A.  Harley,  for 
plaintiff  in  error.  B.  H.  Lewis  and  W.  H. 
Bnrwell,  for  defendant  In  eiror. 


SIMMONS,  C.  J.  Dying  testate,  Joslab 
Oarr,  by  bis  will,  gave  all  of  his  property  to 
Collins,  in  trust  for  his  son,  J.  H.  Carr,  for 
life,  with  certain  remainders  oyer.  In  1809 
the  son  filed  an  equitable  petition  in  tbe  su- 
perior court,  allegbig  that  be  was  aol  Juris. 


and  not  of  Intemperate,  wasteful,  or  profligate 
habits,  and  praying  that  the  trust  be  declared 
executed  as  to  tbe  life  estate,  that  the  appoint- 
ment of  tbe  trustee  be  annulled,  and  that  a 
receiver  be  appointed  to  take  charge  of  the 
assets  until  the  final  order  of  the  court  A 
rule  nisi  was  issued,  calling  upon  the  trus- 
tee to  show  cause,  at  cbambers  and  in  va- 
cation,, why  the  relief  prayed  should  not  be 
granted.  Collins  answered,  alleging  that  the 
son  was  of  weak  mind,  and  of  intemperate, 
wasteful,  and  profligate  habits,  and  reciting 
certain  acts  of  tbe  son  which  be  claimed  show- 
ed that  this  was  true.  The  son  also  filed  an 
affidavit,  denying  tbe  charges  made  in  tbe  an- 
swer. Upon  tbe  Interiocntory  bearing  at  cham- 
bers the  case  was  sabmltted  to  the  judge  on 
tbe  petition  and  answer  and  the  affidavit  of 
tbe  son.  The  judge  held  that  the  trust  was  ex- 
ecuted, and  removed  the  trustee.  Collins 
sued  out  a  bOl  of  exceptions  to  this  court, 
where,  at  tbe  March  term,  1900,  the  assign- 
ment of  error  being  Insufficient,  the  writ  of 
error  was  dismissed,  and  the  Judgment  below 
affirmed.  Collins  then  filed  a  motion  in  the 
court  below  to  set  aside  tbe  Interlocntory 
judgment  rendered  at  diambers  on  tbe  ground 
that  the  judge  bad  no  authority  to  make  a 
final  decree  at  chambers.  Tbe  judge  beloW 
overruled  this  moU(Hi,  and  held  that,  inasmuch 
as  tbe  judgment  bad  bo  in  affirmed  by  tbe 
Judgment  of  this  court,  tbe  question  had  be- 
come res  judicata.    To  this  CoUlns  excepted. 

1,  2.  An  interlocntory  Judgment  or  order, 
rendered  by  a  Judge  at  chambers,  and  affirmed 
by  this  court,  is  only  binding  and  controlling 
on  the  final  hearing  when  based  solely  upon  a 
question  of  law.  Ingram  v.  Trustees,  102  Oa. 
226,  29  8.  E.  278.  In  the  case  just  cited  tbs 
reasons  why  such  a  judgment  is  controlling 
are  set  out  and  elaborated.  If  the  judgment 
la  not  based  upon  pure  questions  of  law,  bnt 
upon  questions  of  evidence  or  of  law  and  evi- 
dence, it  is  not  binding  or  controlling  upon  the 
final  hearing,  unless  tbe  proof  be  the  same  as 
at  tbe  Interlocutory  hearing.  Whenever  a 
judgment  depends  upon  the  discretion  of  tbe 
court  in  deciding  questions  of  law  and  fact. 
It  Is  not  binding.  See  City  of  Atianta  t. 
First  M.  E.  Gbnrcb,  83  Oa.  448,  10  S.  E.  231. 
In  the  present  case,  the  judgment  holding 
that  the  trust  was  executed,  and  removing  tbe 
tmstee,  was  based  upon  the  allegations  of  tbe 
petition  and  ■  answer  and  tbe  supplementary 
affidavit  of  the  petitioner.  In  order  to  arrive 
at  the  decision  made,  the  judge  must  have 
held  that,  under  the  evidence  before  him,  Carr 
had  sufficient  capacity  to  manage  the  prop- 
erty, and  was  not  of  such  intemperate,  waste- 
ful, or  profilgate  habits  as  to  authorize  the 
apimlntment  of  a  trustee  for  him.  This  Judg- 
ment Was,  therefore,  not  binding  upon  tbe 
court  or  the  parties  at  the  final  hearing,  al- 
though affirmed  by  this  court,  unless  the  Jury 
should,  from  the  evidence  before  them,  reach 
the  same  conclusion  as  bad  been  reached  by 
the  judge  at  the  Interlocutory  hearing. 
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S.  So  far  aa  appears  from  the  record,  the 
case  made  by  the  original  i>etltlon  of  Carr  and 
the  answer  of  the  trustee  is  still  pending  In 
the  superior  court  of  Hancock  county.  It 
should  be  tried  and  disposed  of.  If,  upon  the 
trial,  the  plaintiff  can  show  to  the  satisfac- 
tion of  the  court  and  Jury  that  his  father 
was  mistaken  as  to  bis  mental  capacity  and 
habits  at  the  time  the  fvlU  was  made,  or  that 
at  the  time  of  the  trial  he  Is  not  within  any 
of  the  classes  for  whom  trusts  can  be  created 
In  Georgia,  then  the  court  and  Jury  would  be 
authorized  to  declare  the  trust  executed  as 
to  the  life  estate.  Slnnott  t.  Hoore,  113  Ga. 
908,  39  S.  E.  415. 

4.  The  foregoing  propositions  being  true, 
there  was  no  necessity  for  a  motion  to  set 
aside  the  Interlocutory  Judgment,  and  there 
was  no  error  in  the  ruling  of  the  Judge,  al- 
thongh  he  may  bare  based  his  ruling  upon  an 
Incorrect  theory  of  the  law. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LBWIS,  3.,  absent  on  account 
of  sickness. 


ais  oa.  seo) 

STANI.BT  T.  BTANLBT. 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

OnrORCB-OROTmDB-ILLBaAL  INTEROOUBSa 

PRIOR  TO  BIARRIAQB-CONDONA- 

TION— ALIMONY. 

1.  An  act  of  illicit  sexual  intercourse  commit- 
ted by  a  party  to  a  marriage  contract  prior  to 
the  marriage  is  not  a  ground  of  diroree  in  this 
state. 

2.  Eren  if  false  representatioiis  by  a  wife  aa 
to  her  chastity  before  marriage  would  consti- 
tute such  a  fraud  aa  to  authorise  a  divorce  in 
this  state,  It  was  not  error,  in  the  trial  of  an 
application  for  alimony,  to  exclude  evidence  of 
such  representations,  when  it  did  not  appear 
that  the  husband,  immediately  upon  beins  sat- 
isfied that  the  representations  were  false,  sepa- 
rated from  the  wife,  and  declined  to  farther 
live  in  the  marriage  state  with  her.  Continu- 
ing to  live  with  the  wife  after  full  knowledge 
that  the  representations  above  referred  to  were 
false  would  preclude  the  husband  from  urging 
it  aa  a  ground  for  divorce.  See,  in  this  con- 
nsctioo,  1  Nels.  -Div.  &  Sep.  {  380;  2  Nela. 
Div.  &  Sep.  i  604. 

3.  There  was  no  abuse  of  discretion,  under 
the  facts  of  the  present  case,  in  granting  ali- 
mony to  the  wife. 

(Syllabua  by  the  Conrt.) 

Error  from  superior  court,  Fulton  oonnty: 
3.  H.  Lumpkin,  Judge. 

Action  for  divorce  between  Byrd  Stanley 
and  Lulu  Stanley.  Order  allowing  alimony 
to  the  wife,  and  the  husband  brings  error. 
Affirmed. 

Tas.  K.  Hines,  tar  plaintiff  in  error.  8.  3. 
Ball,  for  defendant  in  error. 

PBB  OtJRIAM.    Judgment  afBrmed.' 

LEWIS,  J.,  absent  on  account  of  sicknessb 

f  1.  8m  Divorce,  vol.  U,  Orat.  Dig.  H  ».  M,  M. 


(US  Ga.  1002) 
GRAUAM  et  aL  r.  EICHEUSON. 

(Supreme  Coui-t  of  Georgia.     July  22,   1902.) 

BANKRUPTCY— DI3CHAR0B—BPKECT— DEBTS 
RELEASED— DEBTS  FOR  PURCHASE 
PRICE  07  PERSONALTY. 
1.  There  being  in  this  state  no  vendor's  lien 
for  the  price  of  property  sold,  a  discharge  in 
bankruptcy  is  a  good  defense  to  an  action  up- 
on an  ordmary  unsecured  debt,  contracted  (or 
the  purctiase  of  personalty,  when  the  name  of 
the  nolder  of  such  debt  was  included  in  the 
schedule  of  the  bankrupt's  creditors,  and  such 
holder   had    due   notice   of   the    proceeding   in 
bankruptcy.     This  is  so,  though  he  may,  dur- 
ing the  pendency  of  such  proceeding,  and  be- 
fore the  discharge  was  granted,  have  sued  out 
an   attachmeut   for  the  purchase   money,   and 
caused  the  same  to  be  levied  upon  the  property 
he  had  sold  the  bankrupt 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  conn- 
ty;   E.  L.  Brlnson,  Judge. 

Attachment  suit  by  Graham  &  Co.  against 
John  T.  Rlcherson.  Judgment  for  plaintiffs 
In  Jnstice'a  court,  and  defendant  to(A  the 
case  by  certiorari  to  the  superior  court,  where 
the  Justlce^B  Judgment  was  reversed.  Plain- 
tlfCs  bring  error.    Judgment  affirmed. 

F.  W.  Capers,  for  plaintiffs  in  error. 
Henry  0.  Roney,  for  defendant  in  error. 

FISH,  J.  John  T.  Rlcherson  was  indebt- 
ed to  Graham  &  Co.  upon  an  unsecured  ac- 
count for  the  purchase  money  of  certain 
goods  sold  to  him  by  them.  He  ffied  a  peti« 
tlon  In  bankruptcy,  the  debt  was  didy  sched- 
uled, and  Graham  &  Co.  property  notified. 
They  made  no  appearance  In  the  bankruptcy 
court  The  goods  were  set  apart  to  the  bank- 
rupt by  the  trustee  as  an  exemption.  Snbae- 
quentiy,  and  pending  the  proceedings  In  bank- 
ruptcy. Graham  &  Co.  sued  out  an  attach- 
ment for  the  porchase  money  of  the  goods, 
and  the  same  were  levied  on.  Pending  the 
attachment  suit,  Rlcherson  was  discharged  In 
bankruptcy,  and  he  pleaded  his  discharge  In 
bar  of  a  recovery  on  the  attachment  The 
facts  having  been  agreed  upon  by  the  partlea 
on  the  trial  of  the  attachment  In  a  Justice^* 
court,  the  magistrate  rendered  Judgment 
against  Rlcherson,  who  took  the  case  by  cer- 
tiorari to  the  superior  court,  where  the  Judg- 
ment of  the  magistrate  was  reversed;  the 
Judge  holding  that  the  discliarge  in  bankrupt- 
cy was  a  complete  defense  to  the  action.  To 
this  ruling  Graham  &  Co.  excepted. 

The  Judge  of  the  superior  court  correctly 
decided  the  case.  A  discharge  in  bankruptcy 
releases  a  bankrupt  from  all  his  provable 
debts,  except  those  expressly  excepted  by  the 
bankrupt  act  and  a  debt  for  purchase  mon- 
ey Is  not  among  those  excepted.  It  Is  troe 
that,  under  the  constitution  of  this  state,  an 
exemption  is  subject  to  levy  and  sale  for  tiie 
purchase  money  thereof,  but  our  law  gives  a 
vendor  no  lien  for  purchase  money;  and  be* 
fore  exempted  property  can  be  sold  for  it» 

1 1.  Sm  Bankruptcr.  vol.  I,  Cant.  Dig.  H  TO.  M. 
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purohase  money.  Judgment  must  be  obtained 
against  the  debtor,  and  execution  be  levied 
on  tbe  property.  If  tbe  debtor  be  discharged 
In  bankruptcy,  he  Is  thereby  absolutely  re- 
leased from  the  purchase-money  debt,  and  the 
creditor  holding  the  same  cannot  obtain  Judg- 
ment thereon  in  order  to  have  the  property 
sold.  If  there  be  no  judgment  and  execution, 
tbe  question  whether  or  not  the  exemption  is 
subject  for  the  purchase  money  cannot  arise. 
HoBkins  v.  WaU,  77  N.  C.  249. 

Judgment  afiOrmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(U6  Ga.  2Z1) 

MATOR,  ETC.,  OF  OITT  OF  WATCBOSS 

et   al.   T.   WALKBR  et   al. 
(Supreme  Court  of  Georgia.     Aug.  8,  1902.) 

MUNICIPAIj  CORPORATIONS-IMPOUNDINO 

cows. 

1.  Section  30  of  the  charter  of  the  city  of 
Waycross  (Acts  1889,  p.  909)  was  intended 
to  be  and  is  exhaustive  of  the  power  of  the 
municipal  authorities  with  respect  to  impound- 
ing domestic  animals  ninning  at  large,  and,  as 
this  section  does  not  include  cows,  the  right 
to  impound  such  animals  does  not  exist;  and 
this  is  so  notwithstandiug  the  broad  powers 
contained  in  the  general  welfare  clause  em- 
braced in  that  Charter. 

(Syllabus  by  the  Court) 

Elrror  from  superior  court,  Ware  county; 
Jos.  W.  Bennet,  Judge. 

Action  between  the  mayor  and  council  of 
tbe  dty  of  Waycross  and  others  and  J.  L. 
Walker  and  others.  Judgment  rendered,  and 
the  mayor  and  council  bring  error.    Affirmed. 

Leon  A.  Wilson,'  for  plaintifTs  In  error.  J. 
O.  Beynolds,  for  defendants  in  error. 

FEB  CUBIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


ai5  Oa.  1022) 

SOUTHERN  BY.  CO.  v.  EDWARDS. 
(Supreme  Court  of  Georgia.    July  23,  1902.) 

RBUOVAL  OF  CAUSBS— DIVBRSITT  OF  CITI- 
ZENSHIP. 

1.  Although  there  may,  in  a  suit  against  two 
or  more  defendants,  one  of  whom  is  a  nonresi- 
dent, be  chai'ges  of  concurrent  negligence 
against  all,  yet  if  there  be  also  a  distinct 
charge  of  negligence  against  the  nonresident 
alone,  sufficient  in  and  ot  itself  to  ^ve  rise  to 
a  cause  of  action,  the  case  is  one  mvolving  a 
separable  controversy  between  citizens  of  dif- 
ferent states,  and  therefore  removable  to  the 
proper  United  States  court. 

(Syllabns  by  the  GU>urt) 

Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Action  by  Pinkney  Edwards  against  the 
Southern  Railway  Company  and  another. 
Judgment  for  plaintlfr,  and  the  railway  com- 
pany brings  error.    Reversed. 

Dessau,  Harris  &  Harris,  for  plalntUI  In 
error.  Bobt  L.  Bemer,  for  defendant  In 
error. 


LUMPKIN,  P.  J.  An  action  was  brought 
by  Edwards,  an,  employ^  of  the  Southern 
Railway  Company,  against  It  and  Russell, 
one  of  its  engineers,  for  personal  Injuries 
which  Edwards  suffered  in  consequence  of 
having  been  struck  by  a  lump  of  coal  which 
fell  from  the  tender  of  a  passing  locomotive 
of  which  Russell  was  in  charge.  Tbe  .com- 
pany, which  Is  a  nonresident  of  this  state.  Is 
here  upon  a  bill  of  exceptions  assigning  error 
npon  the  refusal  of  the  trial  court  to  grant  an 
order  removing  the  case  to  the  federal  coiurt 
The  plaintiff  In  his  petition  alleges  that  both 
tbe  company  and  Russell  were  guilty  of  a 
number  of  specified  acts  of  negligence,  one 
of  which  was  overloading  tbe  tender  with 
coal.  It  Is  In  one  paragraph  of  tbe  petition 
also  alleged  that  the  company  was  negligent 
"in  not  providing  said  engine  with  an  engi- 
neer who  was  careful  and  prudent,  and  who 
would  not  have  permitted  said  tender  to  be 
thus  overloaded."  In  Railway  Co.  v.  Dixon, 
179  U.  8.  131,  21  Sup.  Ct.  67,  45  L.  Ed.  121, 
It  was  held  that,  "when  concurrent  negli- 
gence Is  charged,  tbe  controversy  is  not  sep- 
arable." The  decision  in  this  case  therefore 
seems  to  be  authority  for  the  proposition  that, 
in  so  far  as  related  to  the  Joint  acts  of  neg- 
ligence, the  case  made  by  the  plaintiff's  peti- 
tion would  not  be  one  which  could  properly 
be  removed  to  tbe  United  States  court  iBe 
this  as  It  may,  however,  we  are  quite  confi- 
dent that,  because  of  that  paragraph  of  tbe 
petition  specially  mentioned  above,  the  case 
was  removable.  That  paragraph  certainly 
did  not  charge  an  act  of  "concurrent  negli- 
gence," for  it  cannot  be  true  that  the  com- 
pany's negligence  in  providing  a  careless  and 
incompetent  engineer  was  an  act  In  which 
the  latter  participated.  Indeed,  the  plaintiff 
does  not  undertake  to  allege  that  tlUs  was  so, 
but  makes  bis  charge  of  negligence  with  re- 
spect to  employing  an  incompetent  engineer 
against  the  company  alone.  As  to  this  par- 
ticular matter,  therefore,  there  was  a  "sep- 
arable controversy"  between  the  plaintiff  and 
the  company.  The  alleged  negligent  act  of 
employing  such  an  engineer,  with  resulting 
damage  to  the  plaintiff,  would,  in  and  of  It- 
self, have  given  rise  to  a  distinct  cause  of 
action,  involving  a  controversy  wholly  be- 
tween citizens  of  different  states,  and  a  suit 
of  this  kind  would  certainly  have  been  re- 
movable. It  makes  no  difference  that  in  the 
present  case  such  a  controversy  exists  in  con- 
nection with  others  that  may  not  be  sep- 
arable. The  fact  that  there  is  In  the  suit 
"a  controversy  which  is  wholly  between  citi- 
zens of  different  states,  and  which  can  be  ful- 
ly determined  as  between  them,"  brings  the 
case  within  the  removal  act  of  1887.  Black, 
Dill.  Rem.  Causes,  S  139.  See,  also,  section 
143,  and  cases  cited.  That  there  Is  a  sep^ 
arable  controversy  must  appear  from  the 
plaintiff's  pleadings.  Id.  {  141.  When  re- 
moval is  proper,  the  effect  Is  to  carry  the 
entire  case  into  the  federal  court    Id.  {  T 
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The  conrt  erred  In  not  granting  the  order  of 
remoTal. 

Jndgment  reverBed.  All  the  Justices  con- 
curring, except  LBWIS,  J.,  absent  on  account 
of  sickness. 


(116  Oa.  U6) 

MAYNABD  et  al.  t.  NHTTrON. 

NEWTON  T.  MATNARD  et  aL 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

JTTDOUBNT-RIS    ADJUDICATAr-NBW    TRIALS— 
QROUNDa 

1.  There  was  eridence  which  supported  the 
allegations  in  the  petition,  and  the  verdict 
which  was  rendered.  While  such  evidence  was 
conflicting  on  some  material  points,  it  cannot 
be  said  that  the  verdict  was  contrary  either  to 
law  or  ttie  evidence. 

2.  The  question  whether  title  to  the  cotton 
which  was  the  subject-matter  of  the  action  In 
this  case  passed  to  the  testator  of  the  defend- 
ant In  error,  bjr  delivery  of  the  warehouse  re- 
ceipts to  him.  was  adjudicated  by  this  court  In 
the  case  of  Zellner  v.  Mobley,  11  8.  B.  402,  84 
Oa.  746,  20  Am.  St.  Rep.  390.  Hence  the 
court  did  not  err  in  refusing  to  charge  the  jury 
that  the  title  to  the  cotton  would  not  pass  to 
the  pledgee  on  the  transfer  of  a  warehouse  re- 
ceipt representing  such  cotton  at  a  named  date. 

8.  Refusal  to  admit  evidence  of  a  witness  aa 
to  a  point  in  issue  is  not  cause  for  a  new  trial, 
when  it  appears  that  the  same  witness  was  al- 
lowed to  testify  to  practically  the  same  facts 
in  other  language. 

(SyUabns  by  the  Court) 

Brror  from  superior  court,  Monroe  comity; 
E.  J.  Reagan,  Judge. 

Action  by  J.  W.  Newton,  executor,  against 
W.  T.  Maynard  and  others.  Judgment  for 
plaintiff,  and  both  parties  bring  error.  Af- 
firmed. 

B.  J.  Winingham,  for  plaintiff.  Bemer  & 
Reagan,  for  defendants. 

LITTLE,  J.  This  case  baa  heretofore 
been  before  this  court,  and  is  reported  in  84 
Oa.  746,  11  S.  B.  402,  20  Am.  St.  Rep.  890. 
It  la  there  entttied  Zellner  y.  Mobley.  Zell- 
ner having  died  pending  the  case,  it  proceed- 
ed, under  proper  order.  In  the  name  of  New- 
ton, the  surviving  executor  of  Head.  To  the 
report  of  the  facts  disclosed  by  the  record 
when  the  case  waa  formerly  considered,  it 
Is  only  necessary  to  add  to  the  statement 
then  made  by  our  present  Chief  Justice  snch 
additional  facts  as  appear  In  the  record  now 
before  us.  These  are  substantlaUy  that 
-  Maynard  and  Mobley  were  engaged  In  busi- 
ness; that  Maynard  furnished  the  money, 
while  Mobley  collected  the  debts  of  the  part- 
nership, and  was  to  have  an  Interest  in  the 
profits;  that  Mobley  had  an  Interest  in  the 
business,  and  Watson  owed  the  firm  a  debt 
contracted  with  Maynard,  and  Mobley  had 
an  Interest  In  that  debt;  that  when  Watson 
carried  the  two  bales  of  cotton  to  the  ware- 
house be  delivered  them  to  Mobley  with  In- 
■tmctions  to  credit  them  on  the  debt  which 
be  bad  contracted  with  Maynard;  that  the 
cotton  was  at  tbat  time  received  by  Mobley 
under  those   instructions,   and  was  valued. 


but  by  agreement  the  cotton  was  held  so  as 
to  give  Watson  the  benefit  of  the  rise,  if 
there  was  any;  that  the  receipt  for  the  cot- 
ton was  not  given  when  the  two  bales  were 
delivered,  but  later  in  the  evening,  at  Wat- 
son's request;  tbat  when  the  cotton  was  re- 
ceived it  was  placed  with  the  other  bales  be- 
longing to  Maynard  in  the  warehouse,  and 
was  insured.  In  the  brief  of  evidence  in  the 
present  record,  Mobley  testifies  tliat  the  re- 
ceipt bad  not  been  transferred  to  Head  when 
he  first  saw  It  in  the  hands  of  Brooks,  the 
agent  of  Head.  Watson  denied  telling  Mob- 
ley when  he  delivered  the  cotton  to  place  It 
on  Maynard's  debt  He  said  that  he  carried 
the  receipt  home,  and  borrowed  $90  on  it, 
and  gave  his  note  for  that  sum  a  few  days 
afterwards.  There  was  additional  testimony 
on  which  the  witnesses  were  in  conflict,  but 
which,  under  the  view  we  take  of  the  case, 
it  is  not  necessary  now  to  recite.  The  trial 
rasnlted  in  a  vndlct  for  the  plaintiff  for  |81.- 
77  principal  and  $131.69  interest  The  de- 
fendants made  a  motion  for  a  new  trial, 
which  being  overruled,  they  excepted. 

Before  considering  any  of  the  grounds  of 
the  motion  for  a  new  trial,  it  is  proper  for  ns 
to  refer  to  the  decision  made  in  the  case  as 
reported  In  84  Oa.,  11  S.  B.,  and  70  Am.  St 
Bep.,  supra;  as,  after  a  careful  examination 
of  the  briefs  of  counsel  and  of  the  rulings 
and  opinion  In  that  case^  we  have  arrived  at 
the  conclusion  that  many  of  the  questions 
made  in  the  present  record  were  decided 
and  settied  there,  and,  whether  right  or 
wrong,  are,  as  between  the  parties  to  this 
case,  res  adjudicata.  The  salient  points  and 
main  facts  on  which  the  contentions  between 
the  parties  arose  on  the  first  trial  are  present 
in  the  record  now  before  us,  and  none  of  the 
additional  evidence,  as  we  construe  it  has 
any  effect  in  changing  or  modifying  the 
former  decision  of  this  court  It  appears 
that  when  the  case  was  first  tried  the  court 
granted  a  nonsuit  apparentiy  because  the 
note  which  Watson  gave  to  Head  was  in- 
fected with  usury.  This  conrt  arrived  at  the 
conclusion  that  the  trial  Judge  erred  In 
granting  the  nonsuit,  and  necessarily  consid- 
ered not  only  the  evidence,  but  tiie  rules  of 
law  applicable  to  the  evidence.  Certain  rul- 
ings were  then  made  dl^ecUy  on  the  merits 
and  law  of  the  case.  Our  present  Chief  Jus- 
tice, in  elaborating  the  beadnote,  which  was 
general  in  Its  terms,  said:  "When  Watson 
assigned  this  receipt  to  Head,  the  assign- 
ment vested  the  titie  in  Head,  and  when 
Watson  delivered  the  receipt  to  Head  be 
thereby  delivered  possession  of  the  cotton,  to 
Head."  And  further,  as  to  the  plea  of  os- 
nry,  It  was  ruled  that  Watson  and  his  privies 
alone  could  make  the  question  that  the  titie 
was  void  on  account  of  usury.  We  are 
bound,  then,  when  we  proceed  to  the  con- 
sideration of  the  present  case,  to  take  aa  res 
adjudicata  the  facts:  First,  tbat  the  assign- 
ment of  the  receipt  by  Watson  to  Head  vest- 
ed the  titie  of  the  cott<m  In  the  latter;   sec- 
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ond,  tbat  thonsb,  under  the  erld^ice,  tbe 
titte  to  Head  was  void  as  against  Watson,  It 
WHB  not  80  as  to  Maynard  and  Mobley,  and 
tbat  tbey  would  not  be  beard  to  allege  tbat 
Head's  title  was  void  unless  tbey,  or  one  of 
tiiem,  should  show  that  they  or  he  had  an 
interest  iu  tbe  cotton,  derived  from  Watson; 
that,  on  so  showing,  they  or  he  could  legally 
present  the  question  as  to  Head's  title  being 
void  for  usury,  in  order  to  protect  his  or 
their  interest.  With  these  propositioiis 
standing  aa  adjudicated  in  tbe  first  case,  we 
come  now  to  consider  tbe  grounds  of  the  mo- 
tion in  the  present  record. 

1.  Among  these  are  tbat  tbe  verdict  in 
favor  of  the  plaintiff  was  contrary  to  law, 
contrary  to  the  evidence,  and  against  tbe 
weight  of  the  evidence.  We  cannot  reverse 
the  judgment  below  for  the  refusal  of  the 
court  to  g^ant  a  new  trial  on  any  of  these 
gronnda  Tbe  evidence  was  conflicting. 
Tbe  jury  bad  the  right  to  believe  the  wit- 
nesses to  whom  they  gave  the  highest  cred- 
it There  was  evidence  from  some  of  these 
to  sustain  the  allegations  of  the  petition; 
hence,  to  authorize  tbe  verdict  which  was 
rendered;  and,  as  tbe  verdict  has  received 
tbe  approval  of  tbe  trial  judge,  we  cannot 
set  it  aside  as  being  contrary  either  to  the 
law  or  tbe  evidence. 

2.  It  is  complained  tbat  tbe  court  refused 
to  give  in  charge  a  written  request  made  by 
defendants'  counsel  to  the  effect  that  In  tbe 
years  1881  and  1882  the  holder  of  a  certain 
warehouse  receipt  could  not  pass  the  title  to 
tbe  cotton  covered  by  the  same,  In  order  to 
secure  the  loan  of  money;  that  under  the 
law  at  that  time  It  could  not  be  used  as  col- 
lateral security,  eta  It  is  set  out  in  tbe  mo- 
tion tbat  the  court  refused  to  give  this  charge 
for  tbe  reason  that  the  supreme  court  had  de- 
cided In  this  Identical  case  that  tbe  title  to 
the  cotton  passed  to  Head  on  the  transfer  of 
this  cotton  receipt;  and  it  is  alleged  that  the 
court  committed  error  in  refusing  to  give  this 
charge,  because  the  point  was  not  raised  in 
the  supreme  court,  and  could  not  have  been 
settled  by  that  court;  tbat  the  receipt  was 
transferred  in  1881  or  1882,  and  at  that  time 
it  was  not  assignable  as  collateral  security, 
and  was  not  so  assignable  before  the  act  of 
Octob^,  1887.  The  able  counsel  for  the 
plaintiffs  in  error  has  submitted  many  au- 
thorities to  sustain  his  contention  that  prior 
to  tbe  act  of  1887  a  transfer  of  warehouse 
receipts  as  collateral  security  did  not  have 
the  effect  to  pledge  the  cotton  represented. 
While  from  an  examination  which  we  have 
given  to  this  question  we  are  inclined  to  dif- 
fer with  counsel,  it  is  not  necessary,  under 
tbe  view  which  we  tal^e  of  the  prior  decision, 
to  rule  on  this  point,  for  we  agree  with  our 
Brother  of  the  trial  bench  tbat  this  court  had 
in  this  identical  case  ruled  and  decided  that 
the  title  to  the  cotton  passed  to  Head  on  tbe 
transfer  of  the  receipt;  and  we  differ  with 
counsel  for  tbe  defendants  in  the  court  l>e- 
low  in  the  view  which  he  takes  that  the  point 


was  not  raised  In  the  supreme  court,  and 
hence  could  not  have  been  settled  by  this 
court  in  that  case.  Let  it  be  remembered 
tbat  tbe  point  made  in  the  bUl  of  exceptions 
then  was  that  the  court  erred  in  granting  a 
nonsuit  If  the  evidence  for  the  plaintiff  did 
not  support  the  case  he  made,  it  was  proper 
to  have  granted  the  nonsuit  On  the  con- 
trary, if  tbe  evidence  did  support  tbe  case 
made  by  tbe  plaintiff,  tbe  grant  of  tbe  non- 
siilt  was  error.  In  jjtassing  on  this  question 
this  court  necessarily  had  not  only  to  judge 
of  the  evidence  which  the  plaintiff  introdu- 
ced, but  also  of  the  legal  conclusions  which 
that  evidence  brought  about.  Therefore, 
when  it  appeared  by  the  evidence  that  Wat- 
son had  borrowed  from  Head  a  sum  of  mon- 
ey, and  transferred  to  the  latter  the  ware- 
bouse  receipt,  it  was  a  conclusion  of  law.  In 
the  opinion  of  this  court  that  such  transfer 
vested  the  title  of  tbe  cotton  in  Head;  and 
when  this  result  was  sought  to  be  defeated 
by  evidence  tbat  the  note  which  was  secured 
by  the  cotton  was  infected  with  usury,  un- 
der the  plea  of  usury  filed  by  Mobley,  the 
court  further  ruled  that  while,  under  the  evi- 
dence, the  note  was  infected  with  usury,  as 
between  Mobley  and  Head  that  fact  did  not 
void  the  title  to  the  cotton  as  to  Head,  be- 
cause Mobley  could  not  raise  that  issue,  tbe 
plea  of  usury  being  a  personal  one  to  Wat- 
son; and  the  only  point  which  was  Deft  open 
in  tbat  decision  was  that  if,  in  another  trial, 
Mobley  showed  himself  to  be  privy  in  title  to 
Watson,  in  order  to  protect  that  title,  ^  or  tbe 
interest  which  it  carried,  be  might  then  make 
the  question  whether  as  to  him  the  title  of 
Head  was  void.  So,  therefore,  in  ruling  that 
the  grant  of  a  nonsuit  was  error,  the  court 
decided  from  tbe  evidence  that  certain  legal 
consequences  ensued;  and  these  legal  conse- 
quences were  that  Head  took  the  title  by 
transfer  of  the  warehouse  receipt,  and  tbat 
Mobley  could  not  attack  that  title  as  being 
void  for  usury,  for  want  of  privity  of  title 
with  Watson,  tbe  borrower  of  the  money. 
We  must  therefore  rule  tbat  tbe  question 
whether  Head  took  title  by  the  transfer  of 
the  receipt  is  an  adjudicated  one.  Therefore 
the  trial  judge  did  not  err  in  refusing  to 
charge  as  requested  in  tbe  third  ground  of 
the  motion.  For  the  same  reason  It  is  also 
ruled  that  the  court  did  not  or  in  charging 
the  jury  that  the  title  to  the  cotton  passed 
by  the  transfer  of  the  receipt  which  charge 
Is  complained  of  in  the  fourth  ground  of  the 
motion  for  a  new  trial. 

3.  It  is  further  complained  that  the  court 
erred  in  rejecting  evidence  of  tbe  witness 
Mobley  to  tbe  effect  that  be  did  not  give 
Watson  a  receipt  when  he  threw  the  cotton 
off  in  tbe  morning,  as  he  had  turned  It  over 
on  Maynard's  debt;  that  Watson  did  not  de- 
mand it,  but  late  in  the  evening  came  back 
and  said  that  he  might  die  before  he  and 
Maynard  had  a  settlement,  and,  to  protect 
him  in  the  event  of  his  death,  he  wanted  a 
receipt,  and  it  was  given  under  these  clrcum- 
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stances.  This  evidence,  ta  our  opinion/  was 
clearly  admissible.  It  explained  the  issue  of 
the  receipt  as  the  warehouseman  understood 
the  circumstances,  and  bad  a  direct  bearing 
upon  the  Issues  In  the  case.  The  refusal  to 
admit  the  evidence  would  have  been  material 
error,  had  It  not  been  for  the  fact  tb&t  the 
same  witness  during  his  examination  was  al- 
lowed to  testify  to  substantially  the  same 
facts.  The  brief  of  evidence  records  a  por- 
tion of  Mobley's  evidence  In  these  words:  "I 
recognize  this  receipt  for  the  two  bags  of  cot- 
ton sued  on.  I  gave  It.  Mr.  Watson  brought 
the  two  bags  of  cotton  to  the  warehouse  In 
the  morning,  and  threw  them  off,  and  said: 
'Here  are  the  two  bags  of  cotton  which  I 
promised  yon.  Put  them  on  the  debt  I  owe 
Mr.  Maynard.'  •  •  •  I  did  not  give  the 
receipt  He  came  back  late  that  evening, 
and  I  gave  it  to  Iflm."  This  evidence  is 
practically  the  same  as  that  which  the  plain- 
tiff In  error  claimed  that  the  court  erred  in 
refusing  to  admit,  except  the  reasons  given 
by  Watson  why  he  wanted  a  receipt;  and 
these  reasons,  because  the  facts  testified  to 
did  go  to  the  Jury,  are  not,  In  our  Judgment, 
so  material  as  to  require  a  reversal  of  the 
Judgment  because  the  evidence  in  the  brief 
does  not  appear  In  the  Identical  language  set 
out  in  the  ground  of  the  motion.  As  we  see 
it,  substantially  the  same  evidence  as  to  the 
facts  was  before  the  Jury.  Therefore,  while 
the  evidence  In  the  exact  words  of  the  wit- 
ness, as  set  out  In  the  motion,  was  admissi- 
ble, the  refusal  of  the  trial  Judge  to  admit 
It  is  not  such  an  error  as  requires  the  verdict 
to  be  set  aside,  when  it  appears  that  the 
Judge  did  admit  practically  the  same  evi- 
dence which  was  before  the  jury  when  they 
rendered  their  verdict. 

We  have  thus  dealt  with  all  the  grounds 
of  the  motion  for  a  new  trial,  and  passed  on 
the  errors  alleged  to  have  been  committed 
therein,  in  the  light  of  the  objections  as  they 
appear  In  the  motion.  Other  points  have 
been  made  by  counsel  for  plaintiff  in  error  in 
hia  brief.  Some  of  these  are  Involved  In 
what  has  been  said.  Others  are  not,  for  the 
reason  that  such  do  not  properly  arise  under 
the  assignments  of  error  which  appear  In 
the  motion  for  a  new  trial;  and,  as  we  view 
the  record  and  the  previous  adjudication  of 
the  issues  between  the  parties  In  this  case, 
the  Judgment  must  be  afiSrmed.  All  the  Jus- 
tices concurring,  except  LEWIS,  J.,  absent 
on  account  of  i^clcness. 


(116  Oa.  140) 

OKLAHOMA  VINBOAS  CO.  t.  CARTER 
et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

8ALBS  —  RESCISSION  —  EFFECT  OF  COUNTER- 
MAND OF  ORDBR^NECESSITY  OF  SELL.ER'8 
ASSENT— BREACH  OF  CONTRACT— NATURE 
OF  REMEDY. 

1.  Wbeo  two  parties  have  entered  into  a 
written  contract  for  the  purchase  and  sale  of 
goods,  neither  a  countermand  of  the  order  for 
the  Aipment  of  the  goods,  nor  a  notice  by  the 


purchaser  to  the  seller  that  he  will  not  accept 
nnd  receive  them,  is  effectual  to  cause  a  re- 
HcisMon  of  the  contract.  Such  a  result  can- 
uot  be  accomplished  without  the  assent  of  the 
seller. 

2.  The  notice  indicated  above,  under  the  com- 
mon law,  operates  as  a  breach  of  the  contract 
by  the  vendee,  and  in  such  a  case  the  remedy 
of  the  vendor  is  in  an  action  to  recover  dam- 
ages for  such  breach.  Under  the  statute,  the 
vendor,  after  the  purchaser  refuses  to  take  and 
pay  for  the  goods,  may  in  an  action  recover  the 
price  of  the  goods,  where  it  appears  that  after 
default  of  the  purchaser  he  stored  and  retained 
them  for  such  purchaser.  Under  the  evidence 
the  statutory  remedy  was  not  available  to  the 
plaintiff  in  the  present  case,  and  his  only  rem- 
edy was  a  suit  to  recover  damages  for  the 
breach  of  the  contract.  His  action,  as  brought, 
to  recover  the  contract  price  of  th$  goods,  was 
not  maintainable. 

(Syllabus  by  the  Court) 

Err*^  from  city  court  of  Douglas;  P.  W. 
Dart,  Judge. 

Action  by  the  Oklahoma  Vinegar  Comptaaj 
against  Carter  &  Ford,  partners.  From  a 
Judgment  for  defendants,  plaintiff  brings  er- 
ror.   Affirmed. 

Qulncey  &  McDonald,  for  plaintiff  in  error. 
Perry  &  Tipton,  for  defendants  In  error. 

LITTLE,  J.  The  Oklahoma  Vinegar  Coin- 
pany  brought  an  action  on  an  account  against 
the  firm  of  Garter  &  Ford  to  recover  the  sum 
of  $72.  The  action  was  predicated  on  an  or- 
der given  In  writing  by  Oirter  &  Ford,  a 
copy  of  which  was  attached  to  the  petition, 
which  Is  as  follows: 
"Order  No.  8.38,    Date  3/6,  1901. 

"Oklahoma  Vinegar  Co.:  Ship  to  Carter 
&  Ford,  Post  Office  WlUacoocbee,  State  Ga. 
R.  B.  point  on  B.  &  W.  R.  B.  Terms  Apr. 
1st  60,  or  3%  off  for  cash  in  ten  days.  Ship 
at  once  [Here  follows  a  list  of  articles,  one 
of  which  Is  cherry  phosphate.]  Frt  prepaid. 
We  guarantee  that  our  fruit  phosphates  are 
not  subject  to  any  special  tax,  either  State 
or  county,  or  Internal  revenue;  also  that 
they  will  not  intoxicate.  We. guarantee  to 
replace  all  sour  or  spoiled  goods,  free  of  ex- 
pense. Oklahoma  Vinegar  Ca 

"Customer  sign  here:    (3arter  &  Ford. 

"Salesman  rign  here:    B.  B.  Lashman. 

"This  order  not  subject  to  countermand." 

The  defendants  answered,  denying  indebt- 
edness as  alleged,  setting  up  that  they  never 
received  the  goods.  They  admitted  that  they 
signed  the  order,  but  said  that  they  did  so 
under  a  misapprehension,  and  that  the  same 
was  canceled  in  a  very  short  time  after  it 
was  signed.  For  further  plea  they  set  up 
that  if  plaintiff  had  any  right  of  action  at  all 
in  the  premises,  which  they  deny,  it  was  for 
damages  on  breach  of  contract,  and  It  could 
not  recover  on  open  account,  and  this  actitm 
should  be  dismissed.  The  case  was  submit- 
ted by  agreement  to  be  heard  by  the  Judge 
without  the  Intervention  of  a  Jury  on  the  fol- 
lowing agreed  statement  of  facts:  "The  de- 
fendants, Carter  &  Ford,  by  and  through  B. 
L.  Ford,  the  Junior  member  of  said  firm  of 
Carter  &  Ford,  gave  the  salesman  of  the 
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plaintiff,  the  Oklahoma  Vinegar  Company, 
the  order  [heretofore  set  out).  A  few  min- 
utes after  giving  the  order  the  said  Ford 
saw  WllUam  Moore  and  purchased  a  -whole 
barrel  of  cherry  phosphate  from  him,  that 
twre  the  same  name,  and  that  he  Judged, 
from  the  taste  and  general  appearance,  to  be 
the  same  goods  as  the  sample  shown  blm  by 
the  salesman  of  plalntifT,  which  samples  he 
tasted,  and  from  which  he  gave  the  order, 
for  which  whole  barrel  he  paid  Moore  one 
dollar  and  a  quarter,  and  that  he  Immediate- 
ly went  to  the  salesman  of  the  plaintiff  and 
countermanded  the  order,  and  notified  him 
that  be  would  not  accept  the  goods  if  ship- 
ped. The  said  Ford  also  immediately  mailed, 
under  special  delivery  postage,  a  letter  to  the 
plaintiff,  countermanding  the  said  order,  and 
notifying  that  they  [the  defendants]  would 
not  accept  and  receive  the  goods  ordered,  and 
this  letter  was  received  by  the  plaintiff  be- 
fore the  goods  were  separated  from  the  com- 
mon stock  and  delivered  to  the  railroad  for 
shipment;  that  after  this  the  plaintiff  de- 
livered the  goods  ordered  to  the  railroad,  and 
shipped  them  consigned  to  defendants  at  WU- 
lacoochee,  Georgia,  but  the  defendants  de- 
clined to  receive  the  goods,  and  allowed  them 
to  remain  in  the  depot,  and  notified  the  plain- 
tiff of  their  refusal  to  accept  them;  that 
the  goods  ordered  and  described  In  the  order 
hereto  attached  were  articles  of  merchandise 
kept  in  common  stock  and  sold  generally  by 
the  plaintiff;  that  there  was  no  consideration 
for  the  contract  not  to  countermand  the  or- 
der which  appears  at  the  bottom  of  the  order; 
that  the  cherry  phosphate  Ford  bought  from 
Moore  was  not  salable;  that  he  still  has  the 
greater  part  of  It  on  hand;  tried  to  give  It 
away  to  Induce  trade,  but  it  rather  had  the 
effect  to  run  off  trade,  and  was  worthless, 
but  Ford  does  not  know  whether  this  he 
bought  from  Moore  was  from  the  same  house 
[plaintHTs]  or  not,  and  does  not  know  how 
long  Moore  had  had  the  said  barrel  In  stock 
prlOT  to  this  purchase  from  Moore."  The 
presiding  Judge  rendered  a  Judgment  in  fa- 
vor of  the  defendants  for  costs,  whereupon 
the'  plaintiff  made  a  motion  for  a  new  trial, 
which  being  overruled  It  excepted.  The 
grounds  of  this  motion  were  that  the  ver- 
dict was  contrary  to  law  and  to  the  evidence. 
The  answer  of  the  defendants  raises  two 
questions:  First.  Are  the  defendants  liable 
to  the  plaintiff  under  the  contract  notwith- 
standing the  fact  that  the  order  for  the  goods 
was  countermanded  before  delivery,  and  no- 
tice given  to  the  plaintiff  before  shipment 
that  the  defendants  would  not  accept  and 
receive  the  goods  which  they  had  ordered? 
Second.  Should  the  action  on  open  account 
abate  because  the  defendants.  If  Uable  at  all, 
were  only  so  In  an  action  to  recover  dam- 
ages for  a  breach  of  the  contract? 

1.  We  find  no  difficulty  In  disposing  of  the 
first  of  these  questions.  The  contract  made 
by  the  parties  was  a  good  and  valid  one,  In 
writing,    by    the   terms   of   which   plaintiff 


agreed  to  sell  and  deliver  to  the  defendants 
certain  goods  named  therein,  and  the  de- 
fendants agreed  to  pay  for  the  same  when 
BO  delivered.  It  was  an  executory  contract, 
and  bound  both  parties.  Without  any  re- 
gard to  the  entry  which  appeared  below  the 
signature  of  the  parties,— that  the  order  was 
not  subject  to  countermand,— it  may  be  stat- 
ed in  general  terms  that,  as  the  contract  was 
the  act  of  both  of  the  parties,  it  could  not  be 
legally  dissolved  and  rendered  nugatory  ex- 
cept with  the  consent  of  each;  and  the 
'conntermand  and  notice  to  the  plaintiff  that 
the  defendants  would  not  be  bound  by  Its 
terms  did  not  have  the  effect  of  rescinding 
the  contract  unless  the  plaintiff  agreed  to 
such  rescission.  It  appears  from  the  agreed 
statement  of  facts  that  the  plaintiff  did  not 
so  agree;  hence  no  rescission  of  the  con- 
tract was  effected. 

2.  The  second  proposition  raised  by  the 
plea-^that  if  the  plaintiff  had  any  right  of 
action  It  was  for  damages  for  a  breach  of 
the  contract,  and  not  on  open  account  to  re- 
cover the  price  of  the  goods— Is  one  more 
difficult  of  solution.  In  legal  effect,  this 
Itart  of  tho  plea  Is  to  be  treated  a  plea  in 
abatement  of  the  action.  Under  it  the  ques- 
tion arises  whether  the  notice  of  the  coun- 
termand which  defendants  gave  plaintiff  in 
advance  of  the  time  of  performance  was 
effectual  to  cause  a  breach  of  the  terms  of 
the  contract  It  is  undoubtedly  true,  as  a 
general  rule,  that,  after  the  breach  of  an 
executory  contract  by  either  party,  the  only 
remedy  of  the  other  Is  to  recover  such  dam- 
ages as  be  may  have  sustained  In  conse- 
quence of  the  breach.  If  the  notice  did  not, 
under  the  law,  cause  a  breach  of  the  con- 
tract, then  the  seller  would  have  the  right  to 
perform  his  part  of  the  contract  and  force 
the  buyer  to  comply  with  his  obligation; 
that  is,  pay  the  contract  price  for  the  goods. 
But  the  authorities  differ  as  to  the  effect  of 
a  notice  that  the  buyer  will  not,  at  the  time 
fixed  for  the  performance  of  the  contract; 
accept  the  goods  purchased.  By  some  emi- 
nent law  writers,  and  in  many  adjudicated 
cases,  the  proposition  Is  laid  down  that  "the 
notice  of  an  Intended  breach  will  operate  as 
a  breach  only  If  accepted  and  acted  upon  as 
such  by  the  other  party,  who  may,  if  he 
pleases,  disregard  the  notice  and  Insist  upon 
performance  according  to  the  contract" 
Leake,  Gout.  872.  Mr.  Parsons,  hi  his  Law 
of  Contracts  (volume  2,  *676),  says:  "If  one 
bound  to  perform  a  future  act  before  the 
time  for  doing  It  declares  his  intention  not 
to  do  it,  this  Is  no  breach  of  his  contract; 
but  it  his  declaration  be  not  withdrawn 
when  the  time  comes  for  the  act  to  be  done, 
It  constitutes  a  sufficient  excuse  for  the  de- 
fault of  the  other  party."  Mr.  Benjamin,  in 
his  work  on  Sales  (6th  Am.  Ed.,  $  1118)  says: 
"The  date  at  which  the  contract  is  consid- 
ered to  have  been  broken  Is  that  at  which 
the  goods  were  to  have  been  delivered,  not 
that  at  which  the  buyer  may  give  notice 
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that  he  Intends  to  break  the  contract  and  to 
refuse  accepting  the  goods."  This  doctrhie 
has  also  been  sustained  by  the  supreme 
Judicial  court  of  Massachusetts,  where  It 
was  ruled  that  an  action  for  the  breach  of 
a  written  agreement  to  purchase  land, 
brought  before  the  expiration  of  the  time 
'glTen  for  the  purchase,  cannot  be  maintained 
by  proof  of  an  absolute  refusal  on  the  de- 
fendant's part  ever  to  purchase.  Daniels  T. 
Newton,  lU  Mass.  530,  19  Am.  Rep.  384. 
The  contrary  of  this  doctrine  was  stated  to 
be  the  law  by  Cockbom,  0.  J.,  in  the  case 
of  Frost  T.  Knight,  L.  R.  7  Exch.  lU,  in  the 
following  language:  "The  promisee,  if  he 
pleases,  may  treat  the  notice  of  intention  as 
inoperative,  and  await  the  time  when  the 
contract  is  to  be  executed,  and  then  bold  the 
other  party  responsible  for  all  the  conse- 
quences of  nonperformance;  but  in  that 
case  he  keeps  the  contract  alive  for  the  ben- 
efit of  the  other  party  as  well  as  his  own; 
he  remains  subject  to  all  the  obligations  and 
liabilities  under  it,  and  enables  the  other 
party  not  only  to  complete  the  contract,  if 
so  advised,  notwithstanding  his  previous  re- 
pudiation of  it,  but  also  to  take  advantage 
of  any  supervening  circumstance  which 
would  Justify  him  in  declining  to  complete 
it  On  the  other  band,  the  promisee  may,  if 
he  thinks  proper,  treat  the  repudiation  of 
the  party  as  a  wrongful  putting  an  end  to 
the  contract,  and  at  once  bring  bis  action  as 
on  the  breach  of  it;  and  in  such  an  action 
he  will  be  entitled  to  such  damages  as  would 
have  arisen  from  nonperformance  of  the 
contract  at  the  appointed  time,  subject,  how- 
ever, to  abatement  In  respect  to  any  circum- 
stances which  may  have  afforded  him  the 
means  of  mitigating  his  loss."  Mr.  Mechem, 
in  his  treatise  on  the  Law  of  Sales  of  Per- 
sonal Property  (section  1089)  declares  that 
"this  doctrine  is  well  settled  In  England,  and 
is  adopted  by  the  majority,  though  not  by 
all,  of  the  American  courts";  and  after  ex- 
amination we  find  that  rulings  have  been 
made  to  this  effect  in  a  great  number  of  the 
courts  of  last  resort  in  several  of  the  United 
States.  Crabtree  v.  Messersmltb,  19  Iowa, 
179;  Machine  Co.  v.  Markert  107  Iowa,  340, 
78  N.  W.  33;   Kadlsh  v.  Young,  108  111.  170, 

43  Am.  Rep.  648;  Roebling's  Sons'  Co.  v. 
Lock  Stitch  Fence  Co.,  130  111.  660,  22  N.  B. 
518;  Dugan  v.  Anderson,  38  Md.  567,  11  Am. 
Rep.  609;    Pancake  v.  Qeorge  Campbell  Co., 

44  W.  Va.  82,  28  S.  E.  719;  Howard  v.  Daly, 
61  N.  Y.  S62,  19  Am.  Rep.  285;  Wlndmuller 
v.  Pope,  107  N.  Y.  674,  14  N.  E.  436;  Hos- 
mer  v.  Wilson,  7  Mich.  294,  74  Am.  Dec.  716; 
Piatt  y.  Brand,  26  Micb.  178;  Zuck  y.  Mc- 
Clure,  98  Pa.  541;  Hocking  v.  Hamilton,  158 
Pa.  107,  27  Atl.  836.  Mr.  Mechem  further 
•ays  (secUons  1091, 1002):  "Where  goods  have 
been  ordered  from  a  wholesale  dealer,  but 
before  shipment  or  other  appropriation  the 
order  is  recalled,  •  •  •  the  law  is  well 
settled  that  a  party  to  an  executory  contract 
may  always  stop  performance  on  the  other 


side  by  an  explicit  direction  to  that  effect, 
though  be  thereby  subjects  hims^  to  the 
payment  of  such  damages  as  will  compen- 
sate the  other  for  the  loss  he  has  sustained 
by  reason  of  having  his  performance  check- 
ed at  that  stage  In  its  progress."  "The  con- 
tract Is  not  rescinded,  but  broken;  and, 
while  the  other  party  has  the  right  to  deem 
it  In  force  f<»'  the  purpose  of  the  recovery  of 
his  damages,  be  is  under  no  obligation,  for 
that  purpose,  to  tender  complete  perform- 
ance, nor  baa  he  the  right  to  unnecessarily 
enhance  the  damages  by  proceeding  after 
the  countermand  to  finish  his  undertaking." 
An  examination  discloses  that  this  language 
fairly  states  the  rule  laid  down  in  the  cases 
of  Davis  V.  Bronson.  2'  N.  D.  300,  50  N.  W. 
836,  16  L.  B.  A.  665,  53  Am.  St  Rep.  783; 
Gibbons  v.  Rente,  61  Minn.  499,  63  N.  W. 
75e.  22  L.  R.  A.  80;  Clarke  v.  MarslgUa,  1 
Denlo,  317,  43  Am.  Dec.  670;  Danforth  v. 
Walker,  37  Vt  239;  Id.,  40  Vt  257;  Scale 
Co.  V.  Beed,  52  Iowa,  307,  3  N.  W.  96,  35 
Am.  Rep.  272;  Butter  v,  Butler,  77  N.  Y. 
472,  33  Am.  Rep.  648;  Fireworks  Co.  ▼. 
Pontes,  130  Pa.  536,  18  Att.  1058,  17  Am.  St 
Rep.  788;  Hosmer  v.  Wilson,  7  Mich.  294, 
74  Am.  Dec.  716;  Ault  v.  Dustin,  100  Tenn. 
366,  45  S.  W.  981.  It  has  also  been  repeat- 
edly ruled  that  the  remedy  of  the  seller  who 
has  received  such  a  notice  from  the  buyer  Is 
an  action  for  the  breach  of  the  contract  and 
not  for  goods  sold  or  for  labor  and  material; 
that  the  seller  Is  entitled  to  pursue  his  rem- 
edy at  once,  because  the  direction  of  the 
buyer  not  to  proceed  is  the  equivalent  of  an 
absolute  physical  inability,  etc.  In  the  case 
of  Roehm  v.  Horst  178  U.  S.  1,  20  Sop.  Ct 
780,  44  L  Ed.  963,  the  supreme  court  of  the 
United  States  declared  that  "after  a  careful 
review  of  all  the  cases,  American  and -Eng- 
lish, relating  to  anticipatory  breaches  of  an 
executory  contract  by  a  refusal  on  the  part 
of  one  party  to  perform  It  the  court  holds 
that  the  rule  laid  down  In  Hochster  v.  De 
La  Tour,  2  El.  &  Bl.  678,  is  a  reasonable 
and  proper  rule  to  be  applied"  In  the  case 
then  being  considered,  and  "that  mle  Is  that 
after  the  renunciation  of  a  continuing  agree- 
ment by  one  party  the  other  party  is  at  lib- 
erty to  consider  himself  absolved  from  any 
future  performance  of  it  reUlinlng  his  right 
to  sue  for  any  damages  he  has  suffered  from 
the  breach  of  It  but  that  an  option  should 
be  allowed  to  the  Injured  party,  either  to  sue 
Immediately,  or  to  wait  till  the  time  when 
the  act  was  to  be  done,  still  holding  It  as 
prospectively  binding  for  the  exercise  of  this 
option."  See,  also,  Mechem,  Sales,  f  1699, 
and  cases  cited. 

It  must  be  ruled,  from  a  consideration  of 
the  numerous  cases  cited  above,  and  the  rule 
therein  enunciated,  which  seems  to  be  found- 
ed both  in  reason  and  Justice,  that  a  notice 
from  the  buyer  of  goods,  such  as  appears  in 
this  case,  operates  as  a  breach  of  the  con- 
tract; and,  without  attempUng  to  harmon- 
ize the  nomerouB  cases  arising  In  other  Juris- 
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dictions  as  to  the  remedy  which  the  law  af- 
fords to  the  seller  nnder  such  circumstances, 
we  can  reach  such  conclusions  also  on  the 
law  contained  In  our  ClYll  Code  (section  3551), 
which  prescribed  that,  where  the  purchaser 
refuses  to  take  and  pay  for  goods  bought, 
"the  seller  may  retain  them  and  recover  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  for  dellT- 
ery;  or,  be  may  sell  the  property,  acting  for 
this  purpose  as  the  agent  of  the  rendee,  and 
recover  the  difference  between  the  contract 
price  and  the  price  on  resale;  or,  he  may 
store  or  retain  the  property  for  the  vendee 
and  sue  him  for  the  entire  price."  While 
nnder  this  last  provision  the  seller  might 
'bare  stored  and  retained  the  property  for 
the  buyers  after  notice  by  the  buyers  that 
they  would  not  receive  the  goods,  it  is  suffi- 
cient to  say  that  it  did  not  do  bo,  but,  with- 
out so  doing,  sought  to  recover  the  price 
agreed  on.  Had  it  done  so,  it  might  have 
brought  an  action  against  the  buyers  for  the 
entire  price  of  the  goods.  On  the  contrary, 
Instead  of  storing  and  retaining  the  goods 
after  the  notice,  it  delivered  them  to  the  car- 
rier, doubtless  under  the  well-recognized  gen- 
eral rule  that  in  ordinary  transactions  of 
bargain  and  sale  of  goods  a  delivery  to  the 
carrier  Is  a  delivery  to  the  seller.  It  may  be 
that  the  provisions  of  this  section  of  our  Code 
do,  to  some  extent,  at  least,  modify  the  rule 
found  in  some  of  the  authorities  above  cited; 
but  under  Its  plain  provisions  the  remedy  of 
the  seller  in  this  case  was  not  to  sue  for  tlie 
price  of  the  goods,  but  it  was  remitted  to  its 
action  for  a  breach  of  the  contract.  It  was 
ruled  in  the  case  of  Fireworks  C!o.  v.  PoUtes, 
130  Pa.  536,  18  Ati.  1058,  17  Am.  St  Rep. 
788,  that  "where  goods  were  ordered  under  a 
simple  contract  of  bargain  and  sale,  and  no- 
tice was  given  by  the  buyer  to  the  seller  not 
to  ship  them,  in  advance  of  delivery,  and  be- 
fore they  were  separated  from  the  bulk  and 
set  apart  to  the  buyer,  such  notice  is  not  only 
a  repudiation  of  the  contract,  but  also  a  revo- 
cation of  the  carrier's  agency  to  receive  them; 
and  the  refusal  of  the  buyer  to  receive  the 
goods  when  delivery  is  tendered  by  the  car- 
rier does  not  make  him  liable  for  their  con- 
tract price,  but  only  for  special  damages  for 
the  refusal  to  receive  them."  In  the  opinion 
in  that  case  Clark,  J.,  said:  "It  Is  plain  that 
the  notice  given  to  the  plaintiffs  by  the  de- 
fendants not  to  ship  the  goods  was  a  repudi- 
ation of  the  contract.  It  was  not  a  rescis- 
sion, for  it  was  not  in  the  power  of  any  one 
of  tiie  parties  to  rescind;  but  it  waa  a  re- 
fusal to  receive  the  goods,  not  only  in  ad- 
vance of  the  delivery,  but  before  they  were 
separated  from  the  bulk  and  set  apart  to  the 
defendant.  The  direction  not  to  ship  was  a 
revocation  of  the  carrier's  agency  to  receive, 
and  the  plaintiffs  thereby  had  notice  of  the 
revocation.  •  •  •  xhe  action,  therefore, 
could  not  be  for  the  price,  but  for  special 
damages  for  a  refusal  to  receive  the  goods 
when  the  delivery  was  tendered."    As  we 


have  seen,  the  plaintiff  did  not  store  or  retain 
the  goods  for  the  vendees  after  the  latter 
had  given  notice  that  they  would  not  take 
and  pay  for  the  goods,  so  as  to  obtain  the 
statutory  right  to  sue  for  the  value  of  the 
goods;  and  not  having  done  so,  and  the  le- 
gal effect  of  the  notice  given  being  to  cause 
a  breach  of  the  contiract,  the  only  remedy 
which  the  plaintiff  had  was  to  institute  an 
action  to  recover  damages  for  the  breach. 
Hence  its  petition,  which  treated  the  contract 
as  an  executed  one  on  Its  part,  and  sought 
to  recover  the  purchase  price  of  the  goods, 
was  subject  to  a  plea  in  abatement  of  the 
action,  and  the  trial  Judge  committed  no  er- 
ror in  dismissing  the  same  under  the  facts 
admitted  to  be  true,  and  the  plea  filed  by  the 
defendant 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sicluiess. 


BOOTH  V.  HUFF. 
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(Supreme  Court  of  Georgia.     July  23,  1902.) 

KOTB  —  HXBCUnON  —  JOINT  AND  SEVBRAI> 
CHARACTER— SIGNATURE  ON  BACK— EFFaXn* 
-^rOINT  AND  SEVBRAI,  OBLIOORS— DNSATI8- 
riED  JUDQMENT- EFFECT  AS  BAR. 

1.  A  promissory  note  executed  by  two  per- 
sons, oue  signing  at  the  bottom  of  the  note, 
and  the  other  upon  the  back  thereof,  the  latter 
not  being  the  payee,  and  which  is  written  "I 
promise  to  pay,"  is  a  joint  and  several  note; 
and  the  person  whose  name  appears  upon  tiie 
back  of  the  note  is,  according  to  the  facts  con- 
nected with  his  undertaking,  liable  thereon 
either  in  the  capacity  of  a  co-principal  or  in 
that  of  a  surety. 

2.  A  judgment  against  one  of  two  joint  and 
several  obligors,  which  has  never  been  satis- 
fied, is  no  bar  to  a  suit  against  the  other. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Walter  Huff  against  S.  Booth. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

R.  B.  Blackburn,  for  plaintiff  In  error.  J. 
M.  McAfee,  for  defendant  in  error. 

COBB,  J.  Huff  brought  suit  in  a  Justice's 
court  against  Booth  on  a  promissory  note, 
and  the  case  was  carried  by  appeal  to  the  su- 
perior court.  The  note  sued  on  was  signed 
by  H.  F.  Harden,  and  begins  with  the  state- 
ment: "Ninety  days  after  date,  I  promise  to 
pay  Walter  Huff,  or  order,  seventy  dollars." 
On  the  back  of  the  note  the  name  of  "S. 
Booth"  was  written.  The  defendant  filed  u 
plea,  in  which  he  alleged  itbat  at  a  previous 
term  of  the  court  the  plaintiff  had  brought 
suit  on  the  note  against  Harden,  and  recov- 
ered a  Judgment  against  him  for  the  full 
amoimt  of  the<note,  and  this  Judgment  ib  a 
bar  to  the  present  suit.  Upon  motion  this 
plea  of  the  defendant  was  stricken,  and  Judg- 
ment entered  in  favor  of  the  plaintiff.    To 

Y  J.  See  Judgment,  TOL  SO,  Cent.  Dig.  i  1141. 
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the  order  BtrUdng  tbe  plea  the  defendant 
excepted. 

By  dgnlng  bis  name  on  the  back  of  the 
note  sued  on,  the  defendant  became  liable 
thereon  either  as  a  joint  maker  or  as  a  sure- 
ty, but  not  as  an  Indorser.  Benson  t.  Ware- 
house Co.,  99  Ga.  303,  25  S.  E.  645.  See,  also, 
Quin  T.  Sterne,  20  Ga.  223,°  71  Am.  Dec:  204. 
If  he  Tvas  a  joint  maker  with  Harden,  tb^ 
were  tmder  tbe  contract  jointly  and  severally 
bound  to  pay.  If  he  was  only  a  surety,  they 
were  bound  In  like  manner.  A  note  signed 
by  two  persons,  which  is  written  "I  prom- 
ise," is  a  joint  and  several  note.  A  note 
signed  "A.  D.,  Principal":  "C.  D.,  Surety," 
and  written  "I  promise,"  is  also  joint  and 
several.  1  Daniel,  Neg.  Inst  (4th  Ed.)  S  94, 
and  cases  cited;  Story,  Prom.  Notes,  88  67, 
68.  As  the  contract  contained  in  the  note 
sued  on  was  a  joint  and  several  promise  by 
Harden  and  Booth,  a  judgment  against  Har- 
den which  has  not  been  satisfied  would  not 
be  a  bar  to  a  suit  against  Booth.  Story, 
Bills,  88  430-432.  The  plea  set  up  no  de- 
fense, and  was  properly  stricken. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J„  absent  on  ao- 
connt  of  sickness. 


(U<  Qa-  22) 

STEWART   CONTRACTING   CO.  T.  JEN- 
KINS. 

(Supreme  Court  of  Georgia.  July  28,  1902.) 
RSYIEW— BILL  OF  BXCEPTIOKS. 

1.  Where  a  motion  for  a  nonsuit  was  made 
and  overruled,  and  a  mistrial  loUowed,  a  bill 
of  exceptions,  assiguinf;  no  error  except  the  re- 
fusal to  grant  a  nonsuit,  cannot  be  entertained 
by  the  supreme  conrt.  Banking  Co.  v.  Den- 
son,  9  S.  B.  788,  83  Ga.  267;  Railway  Co.  v. 
Tennant,  26  S.  B.  481,  98  Ga.  166;  Jones  v. 
Daniel,  33  S.  E.  41,  106  Ga.  863. 

(Syllabus  by  the  Court.) 

Error  from  city  conrt  of  SaTannab;  T.  M. 

Norwood,  Judge. 

Action  by  Jos.  Jenkins  against  the  Stewart 
Contracting  Company.  Judgment  for  plain- 
till,  and  defendant  brings  error.  Writ  dis- 
missed. 

Osborne  &  Lawrence,  for  plaintiff  In  error. 
Qarrard  &  Meldrlm,  t<a  defendant  In  error. 

PER  CURIAM.    Writ  of  error  dlsmlmed. 

LEWIS,  J.,  aljsent  on  account  Of  slckneaa. 


(lU  Qa.  1020) 

GEORGIA  R.  CO.  r.  IVBY. 
(Snpreme  Conrt  of  Georgia.     Jnly  22,  1902.) 

BAILROADS  —  PBRSONAL  INJURT  —  CONTRIBU- 
TORT  NBaUOBNCB-IMPROPER  RECOVERT. 

1.  The  evidence  did  not  show  any  negligence 
on  the  part  of  the  agents  or  employes  of  the 
defendant  company,  and  the  injury  was  the  r«- 
•nlt  of  accident,  or  a  want  of  care  on  the  part 
of  the  deceased.  A  verdict  in  favor  of  the 
plaintift  was  therefore  without  evidence  to  sap- 
port  it,  and  shonld  have  been  set  aside, 

(SyUabns  by  the  Court) 


Error  from  superior  court,  Warren  county; 
E.  L.  Brlnson,  Judge. 

Action  by  Othello  Ivey  against  tbe  <3eargia 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

Jos.  B.  &  Bryan  Cnmmlng,  for  plaintUT  In 
error,    fi!.  P.  Davis,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  Bicknea. 


(US  Ga.  87) 


DAVIS  V.  STATa 


(Supreme  Court  of  Georgia.    Aug.  7,  19(12.) 

NEW  TRIAL— NEWLT  DISCOVERED  EVIDENC»- 
CUMULATI7B  AND  IMPBACHINO  CHARACTER 
—BILL  OF  INDICTMENT— FAILURE  TO  DB- 
MUR— EFFECT. 

1.  The  newly  discovered  evidence  which  it  is 
claimed  requires  the  grant  of  a  new  trial  is 
found  to  be  merely  cnmolative  and  impeaching 
in  its  character.  Being  so,  it  did  not  affora 
sufflcient  cause  for  setting  aside  the  verdict 

2.  In  the  absence  of  a  demurrer  pointing  oat 
its  defects,  the  bill  of  Indictment  in  this  csss 
must  be  held  to  have  snffldently  charged  die 
piaintlfE  in  error  with  the  offense  of  robbery. 

3.  There  was  sufficient  evidence  introdaced 
on  the  trial  to  authorize  the  jury  to  condade 
that  the  accused  was  guilty  as  charged. 

4.  The  court  committed  no  error  m  OTerral- 
ing  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Washington  coun- 
ty; B.  D.  Evans,  Judge. 

William  Davis  was  couTlcted  at  robbeiy, 
and  brings  error.    Afflimed. 

T.  W.  Hardwick,  for  plalntUt  In  error.  & 
T.  Rawlhigs,  SoL  Gen.,  for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 


LEWIS,  J.,  absent  on  account  of  slrlniwa 


aiB  Ga.  999) 

HARRISON  et  al.  ▼.  HARBISON  et  aL 

(Supreme  Court  of  Georgia.     Jnly  22,   1902.) 

BQUITT— REFERENCE  TO  AUDITOR— FAILURa 
TO  TAKE  OATH— REMEDY. 

1.  That  an  auditor  was  not  sworn  according 
to  law  does  not  constitute  a  ground  for  an  ex- 
ception of  fact  to  his  report.  The  proper  rem- 
edy in  such  a  case  is  a  motion,  in  one  time,  to 
recommit  the  case  to  the  auditor. 

2.  The  auditor's  conclusions  of  tact  as  set 
forth  in  his  report  were  sapported  by  the  evi- 
dence. His  conclusions  of  law,  as  therein  stat- 
ed, are  in  accordance  with  the  rulings  and  de- 
cisions in  the  case  of  Harrison  v.  Harrison,  SL 
S.  E.  455,  105  Ga.  517,  70  Am.  St  Rep.  60. 
There  was  no  error  in  the  rulings  made  on  the 
admission  of  evidence  of  sufficient  materiality 
to  affect  the  result  and  it  does  not  appear  diat 
the  trial  Judge  committed  any  error  in  making 
the  auditor's  report  the  judgment  in  the  case. 

(SyUabns  by  the  Conrt) 

Error  from  superior  court,  Washington  eoun- 
ty;  H.  M.  Holden,  Judge. 

Action  by  W.  T.  Harrison  and  others  against 
M.  J.  Harrison  and  others.    From  the  judg- 
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oient,  W.  T.  Harrison  and  others  bring  nror. 
Judgment  affirmed. 

B.  H.  Lewis  and  Jaa.  K.  Hlnea,  for  plaln- 
atta  in  error.  Jas.  A.  Barley  and  Bvans  & 
Evans,  tar  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  Jn  absent  on  account  of  sickneea. 


CUE  Ga.  U20) 

COMBS  T.  GEOBGIA  B.  &  BANKING  CO. 

(Supreme  Conrt  of  Georgia.     Jaly  22,  19020 

BAIUIOADS— CHILD  ON  TRACK— INJURY— IN- 
STRUCnON  AS  TO  PRECAUTIONS— INSTRUC- 
TION AS  TO  STATUTORT  SIGNALS. 

1.  Bren  if,  nnder  the  facts  of  this  case,  the 
railway  company  was  under  a  legal  duty,  in 
approaching  the  point  where  the  plaintiff's 
chUd  was  struck  by  its  train,  to  maintain  a 
lookout,  yet,  as  the  evidence  demanded  a  find- 
ing that  the  senrants  of  the  company  fully  com- 
phed  with  this  requirement,  a  charge  of  the 
court  to  the  effect  that  the  company  was  un- 
der no  duty  to  take  precautions  to  preTent  kill- 
ing the  child  until  its  presence  on  the  track 
was  actually  discovered  was  not  prejudicial  to 
the  plaintiff.  Nor,  in  view  of  the  facts  dis- 
closed by  the  evidence,  is  it  cause  for  a  new 
trial  that  the  court  in  its  charge  to  the  Jury 
applied  to  the  child  the  rule  of  diligence  to  b% 
expected  of  adults. 

2.  It  was  in  the  present  case  proper  to  in- 
struct the  Jury  that  the  omission  oy  a  railway 
engineer  to  comply  with  the  statutory  require- 
ments as  to  giving  signals  and  checking  the 
speed  of  his  train  in  approaching  a  public  cross- 
ing was  not,  relatively  to  the  plaintiff's  child, 
an  act  of  negligence. 

8.  The  evidence  fully  warranted  the  verdict 
in  behalf  of  the  defendant  company,  and  ther* 
was  no  error  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Taliaferro  ooon- 
ty;  E.  li.  Brlnson,  Judge. 

Action  by  T.  M.  Comba,  as  administrator, 
against  the  Georgia  Railroad  &  Banking  Com- 
pany. From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  brings  error.    Affirmed. 

OoUey  &  Sims  and  Glond  &  Jennings,  for 
plaintiff  in  error.  Jos.  B.  ft  Bryan  Cnmming, 
tor  defendant  In  error. 

PEB  CUBIAM.    Judgment  cfflrmed. 

LEWIS,  Jn  absent  on  accoont  of  sickness. 


(115  Ga.  1013) 

PITTS  T.  FLORIDA  CENT,  ft  P.  B.  CO. 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

MONSmr-MOTION  TO  REOPEN  CASI^-DISCRE- 
TION  OF  COURT. 

1.  After  a  plaintiff  has  dosed  his  evidence, 
and  the  court  has  granted  a  nonsuit,  but  before 
the  order  has  been  written  or  entered  upon  the 
minutes,  a  motion  to  reopen  the  case  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  its  refusal  will  not  be  interfered  with  by 
this  court. 

2.  Under  tbe  facts  disclosed  by  the  reomrd, 
tbere  was  im>  error  in  granting  a  nonsuit. 

^ayllabns  l>y  the  Court) 

ErrM  from  superior  court,  Effingham  conii- 
ty:  P.  E  Seabrook,  Judge. 


Action  by  J.  M.  Pitts  against  tbe  Florida, 
Central  &  Peninsular  Bailroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

D.  H.  Glarii:,  for  iriaintlff  in  error.  Adama, 
Freeman,  Denmark  ft  Adams,  for  defendant  la 
error. 

PEB  CUBLAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  steknesa. 


(lie  Ga.  9) 
HBNBX  V.  LENNOX-HALDEMAN  CO. 
(Supreme  Court  of  Georgia.    July  23,  1902.) 

GARNISHMENT  —  BOND  TO  DISSOLVE  -  JUDG- 
MENT IN  PERSQNAM—PROPRIETY— MOTION 
TO  DISMISS— PREMATURE  CHARACTER. 

1.  The  giving  of  a  l>ond  by  a  defendant  in  at- 
tachment to  mssolve  a  garnishment  does  not 
have  tlie  effect- of  converting  the  attachment 

Eroceediug  into  a  suit  authorizing  a  judgment 
I  personam  against  the  debtor. 

2.  A  motion  to  dismiss  an  attachment  against 
a  nonresident,  which  has  been  executed  by  serv- 
ice of  a  summons  of  garnishment,  upon  the 
ground  that  no  property  or  effects  of  or  debt 
due  the  defendant  within  the  jurisdiction  of 
the  court  has  been  seized,  is  premature  until 
the  garnishee  has  filed  an  answer.  And  this  la 
true  notwithstanding  a  bond  has  been  given  to 
dissolve  the  garnishment. 

(Syllabus  by  the  0>urt) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  W.  L.  Henry  against  tbe  Len- 
ooz-Haldeman  Company.  From  a  Judgment 
sustaining  defendant's  motion  to  dismiss  for 
want  of  Jurisdiction,  plaintiff  brings  error. 
Beversed. 

Kontz  &  Austin,  for  plaintiff  In  error. 
Simmons  ft  Pettlgrew,  for  defendant  in  error. 

C!OBB,  J.  Henry  sued  out  an  attachment 
against  the  Lennox-Haldeman  Company  upon 
the  ground  that  it  resided  beyond  tiie  limits 
of  the  state,  and  this  attachment  was  exe- 
cuted by  the  service  of  a  summons  of  gar- 
nishment upon  Griffith  ft  Wells,  returnable 
to  tbe  city  court  of  Atlanta.  At  the  appear- 
ance term  tbe  plaintiff  in  attachment  filed 
a  declaration,  in  which  it  was  alleged  that 
tbe  defendant  in  attachment  was  a  foreign 
corporation  residing  in  tbe  state  of  Illinois, 
and  that  it  was  liable  to  tbe  plaintiff  on  ac- 
count of  certain  injuries  which  had  been 
sustained  by  him  as  a  result  of  the  negligence 
of  the  defendant;  tbe  manner  In  which  tbe 
Injuries  were  sustained  and  their  character 
being  fully  set  forth  in  the  declaration.  It 
was  also  alleged  that  the  defendant  was  en- 
gaged in  tbe  business  of  plastering  the  strac- 
tore  known  as  the  "Federal  Prison,"  In  tbe 
county  of  Fulton;  that  the  contract  for  the 
erection  of  that  building  was  let  by  the  gov- 
eminent  to  Griffith  ft  Wells,  who  had  con- 
tracted with  tbe  defendant  to  do,  for  a  fixed 
sum,  all  the  plastering  required  in  the  con- 
struction of  the   building.     The  declaration 
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concluded  vrtih  a  prayer  for  Judgment  against 
the  defendant  for  a  specified  amount  as  dam- 
ages, and  tbat  tills  Judgment  might  be  sat- 
isfied out  of  any  money,  property,  or  efTecta 
that  might  be  in  the  hands  of  the  garnishees 
above  referred  to.  The  .defendant  had  filed 
a  bond  dissolving  the  garnishment.  It  en- 
tered a  special  appearance  in  the  attachment 
case,  and  moved  to  dismiss  the  case  for  want 
of  Jurisdiction  upon  two  g^rounds:  First,  that 
the  court  has  no  Jurisdiction  over  the  per- 
son of  the  defendant;  and,  second,  that  the 
com't  has  not  acquired  Jurisdiction  over  any 
property  of  the  defendant,  nor  has  It  seized 
any  debt  due  the  defendant  within  the  Juris- 
diction of  the  court  The  court  sustained  the 
motion,  and  dismissed  the  case.  To  this 
Judgment  the  plaintiff  excepted. 

We  will  first  dispose  of  the  first  ground  of 
the  motion  to  dismiss.  It  Is  clear  that  the 
court  had  no  Jurisdiction  of  the  person  of  the 
defendant  at  the  time  the  attachment  Issued, 
it  being  a  nonresident  of  the  state.  Whether 
It,  after  that  time,  acquired  Jurisdiction  of 
the  person  of  the  defendant,  depends  upon 
whether  it  has  done  any  act  which,  under 
the  law  of  this  state,  would  have  the  effect 
to  submit  Itself  to  the  Jurisdiction  in  such  a 
way  as  to  authorize  a  Judgment  in  personam 
to  be  entered  in  the  case.  The  Code  pro- 
vides: "When  the  defendant  has  given  bond 
and  security,  as  provided  in  this  Code,  or 
when  he  has  appeared  and  made  defense  by 
himself  or  attorney  at  law,  or  when  he  has 
been  cited  to  appear,  as  provided  in  this 
Code,  the  Judgment  rendered  against  him  in 
such  case  shall  bind  all  his  property,  and 
shall  bare  the  same  force  and  effect  as  when 
there  has  been  personal  service,  and  execu- 
tion shall  Issue  accordingly,  but  it  shall  be 
first  levied  upon  the  property  attached.  In 
all  other  cases  the  Judgment  on  the  attach- 
ment shall  only  bind  the  property  attached, 
and  the  Judgment  shall  be  entered  only 
against  fiuch  property."  Civ.  Code,  §  4575. 
The  bond  referred  to  In  this  section  is  the 
bond  provided  for  in  the  Civil  Code  (section 
4567),  which  is  given  by  the  defendant  in  at- 
tachment for  the  purpose  of  replevying  prop- 
erty attached,  and  is  conditioned  to  pay  the 
plaintiff  the  amount  of  the  Judgment  and 
costs  that  he  may  recover  in  the  attachment 
case.  The  citation  to  appear,  referred  to  In 
the  section  quoted,  is  the  citation  provided 
for  in  the  Civil  Code  (section  4667),  which 
requires  a  written  notice  of  the  pendency  of 
the  attachment  and  personal  service  of  the 
same  at  least  ten  days  before  final  Judgment- 
in  the  attachment  case.  According  to  the 
plain  provisions  of  the  Code,  in-  no  other  way 
is  a  proceeding  by  attachment  converted  into 
a  suit  authorizing  a  general  Judgment  in  per- 
sonam. The  giving  of  a  bond  to  dissolve  a 
garnishment  issued  on  an  attachment  will 
not  have  that  effect.  The  case  of  Moore  r. 
Kelly  &  Jonea  Co.,  109  Oa.  798,  801,  35  S. 
B.  16S,  does  not  so  rule.  The  question  dealt 
with  in  the  second  division  of  the  opinion 


in  that  case  was  simply  whether  the  movant 
bad  exercised  due  diligence  in  making  the 
motion  to  vacate  and  set  aside  the  Judgment, 
and  the  language  of  the  opinion  must  be  tak- 
en in  the  light  of  the  question  under  dis- 
cussion. As  was  there  held,  anything  that 
would  give  notice  of  the  pendency  of  a  suit 
prior  to  the  date  of  the  judgment  rendered 
should,  on  a  motion  to  set  aside  the  judg- 
ment, be  considered  on  the  question  as  to 
whether  the  movant  was  guilty  of  laches. 
The  court  not  having  acquired  jorisdlction 
of  the  person  of  the  defendant,  the  correct- 
ness of  the  Judgment  dismissing  the  case  de- 
pends upon  whether  any  property  of  the  de- 
fendant within  the  Jurisdiction  of  the  court 
has  been  seized  under  the  attachment. 

The  attachment  was  executed  by  the  serv- 
ice of  a  sunmions  of  garnishment,  and  the 
second  ground  of  the  motion  to  dismiss  waa 
based  upon  the  assumption  that  the  gar- 
nishees had  no  property  in  their  iMSsessioa 
In  this  state  belonging  to  the  defendant,  and 
owed  the  defendant  no  debt  which  was  due 
and  payable  in  this  state.  It  does  not  apjiear 
from  the  record  that  the  garnishees  have 
filed  any  answer  at  all.  The  dissolution  of 
a  garnishment  by  the  giving  of  a  bond  does 
not  relieve  the  garnishee  from  filing  an  an- 
swer, and  no  Judgment  can  be  entered  in  the 
garnishment  proceedings  until  such  an  an- 
swer is  filed.  Civ.  Code,  §{  4718,  4719;  Oar- 
den  V.  Crutchfield,  112  Ga.  274,  37  S.  B.  368. 
Until  the  garnishees  answer,  it  is  Impossible 
to  determine  whether  there  were  any  prop- 
erty or  effects  in  their  hands  belonging  to 
the  defendant,  or  any  debt  due  by  them  to  it, 
which  could  be  seized  by  the  courts  of  this 
state  under  attaclmient  It  may  be  that 
the  garnishees  have  In  their  possession  in  this 
state  articles  of  property  belonging  to  the  de- 
fendant If  so.  It  is  their  duty  imder  the  law 
to  answer,  stating  the  facts,  so  that  the 
court  can  determine  what  is  the  value  of  such 
property,  and  thus  arrive  at  what  is  the 
amount  of  liability  upon  the  bond  dissolving 
the  garnishment;  or  If  the  garnishees  have 
in  their  hands  no  tangible  property  or  effects 
of  the  defendant,  but  are  indebted  to  it  In 
any  sum,  the  answer  should  set  forth  the 
amount  and  character  of  the  indebtedness, 
when  due,  and  where  payable,  so  that  the 
court  may  determine  on  this  answer  whether 
the  debt  due  by  the  garnishees  to  the  de- 
fendant is  of  such  a  character  that  it  can  be 
seized  under  attachment  in  this  state.  It 
was  held  In  the  case  of  Railway  Ca  v.  Brin- 
son.  109  Qa.  354,  34  S.  B.  597.  77  Am.  St. 
Rep.  382,  which  was  followed  In  Johnson  v. 
Railway  Co.,  110  6a.  303,  34  S.  B.  1002,  that 
the  general  rule  is  that  the  situs  of  a  debt  la 
at  the  place  where  the  creditor  is  domiciled. 
Under  this  rule,  If  the  garnishees  are  Indebt- 
ed to  the  defendant  generally,  without  any 
agreement  as  to  where  it  is  to  be  paid,  tlie 
situs  of  the  debt  would  be  at  the  residence  of 
the  defendant  beyond  the  limits  of  this 
state,  and  the  debt  would  not  be  subject 
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to  attachment  In  tUs  state.  On  tbe  other 
band,  if  the  debt  la  payable  In  the  state 
of  Georgia,  the  rule  might  be  different 
In  any  eyent,  the  coort  was  not  in  a  posi- 
tion to  determine  anything  in  reference  to 
the  case  at  the  time  tbe  motion  was  made 
to  dismiss,  and  will  not  be  In  snch  a  position 
nntn  the  garnishees  have  filed  their  answer. 
The  motion  to  dismiss,  so  far  as  the  second 
groond  of  the  same  was  concerned,  was  pre- 
maturely made,*  and  the  court  erred  in  sus- 
taining It  While  the  conrt  had  no  Jorisdlc- 
tlon  to  render  a  Judgment  In  personam 
against  the  defendant  It  did  have  Jurisdiction 
to  render  an  attachment  Judgment  against 
any  property  of  the  defendant  within  the 
Jurisdiction  of  the  conrt  which  had  been  sete- 
ed  under  the  attachment;  and  whether  any 
such  proi>erty  had  been  so  seized  could  not 
be  determined  until  the  garnishee  had  an> 
sweced  and  there  was  a  final  Judgment  cm 
the  answer. 

Judgment  reversed.  All  the  Justices  con- 
corriDg,  except  LEWIS,  J.,  absent  on  ac- 
eoiint  of  ricknesB. 


aiS  Oa.  13) 

BEASLET  T.  LBNNOX-HALDEMAN  00. 

(Sapreme  Court  of  Georgia.    July  24, 1902.) 

QARNISHMENT  —  NONREaiDENT  —  SITUS  OF 
DEBT  —  JURISDICTION  —  BOND  TO  DISSOLVB 
GARNISHMENT— JUDGMENT  IN  PERSONAM— 
PBOPBIETY— DISMISSAL  OF  PROCEEDING. 

1.  As  a.  seneral  rnle,  the  situs  of  a  debt  is  at 
the  place  where  the  creditor  is  domiciled.  Bail- 
way  Co.  T.  Brinson,  34  S.  E.  597,  109  Ga.  354, 
77  Am.  St.  Rep.  3S2;  Johuson  y.  Railway  Co., 
34  S.  E.  1002,  110  Ga.  303;  Henry  t.  Leunox- 
Haldeman  Co.,  42  S.  B.  383, 116  Ga.  — . 

2.  An  attachment  was  issued  against  a  non- 
resident of  the  state,  and  executed  by  service 
of  garnishment  only;  and  the  answer  of  the 
garnishee  showed  that  it  was  indebted  to  the 
nonresident  in  a  given  sum,  it  not  appearing  at 
what  place  the  debt  was  payable.  Held,  that 
npon  the  face  of  the  answer  the  debt  was  pay- 
able at  the  place  where  the  nonresident  was 
domiciled,  and  therefore  the  debt  was  not  with- 
in the  jnrisdiction  of  the  courts  of  this  state. 

3.  Tbe  giving  of  a  bond  to  dissolve  a  gamiah- 
ment  issued  on  an  attachment  does  not  convert 
the  proceeding  into  a  suit  authorizing  a  person- 
al jndfirnient  against  the  defendant  Henry  v. 
Lennox-Baldeman  Co.,  42  S.  E.  383,  116  Ga. 

4.  The  defendant  having  done  nothing  to  en- 
able the  courts  of  this  state  to  acquire  juris- 
diction of  its  person,  and  no  property  within  the 
Jurisdiction  of  this  state  having  been  seized  un- 
der the  attachment,  there  was  no  error  in  dis- 
missing the  entire  proceeding. 

(Syllabus  by  the  Oonrt) 

Error  from  city  oonrt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Thomas  Beasley  against  tbe  Len- 
nox-Haldeman  Company.  From  a  Judgment 
dismissing  the  action,  plaintiff  brings  error. 
Affirmed. 

Kontz  &  Austin,  for  plaintiff  in  error.  Sim- 
mons &  Pettigrew,  for  defendant  in  error. 

PE!R  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sicknesB. 
tf  S.B.— 2B 


(lis  Ga.  1009) 

MILLER  ▼.  MERCHANTS'  A  MINERS' 
TBANSP.  CO. 

(Supreme  Court  of  Georgia.    July  22, 1902.) 
INJURY  TO  EMPLOYft-PLKADING. 

1.  A  petition  to  recover  damages  for  personal 
injuries  against  a  transportation  company, 
which  in  general  terms  alleged  negligence  in 
Ihat  the  cargo  of  a  ship  was  improperly  dis- 
tributed, and  the  ship  itself  defectively  con- 
structed, was  properly  dismissed  upon  special 
danurrer  calling  for  particulars  as  to  the  alleged 
negligence,  when  the  petition  was  not  amended 
to  meet  the  objections  raised  by  such  demurrer. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge, 

Action  by  Murray  Miller  against  the  Mer- 
chants' &  Miners'  Transportation  (Company, 
Judgment  for  defendant  and  plaintiff  brings 
error.    Afi^med. 

Twiggs  &  Oliver,  for  plaintiff  In  error. 
O'Connor,  O'Byme  &  Hartrldge,  (or  d^end- 
ant  in  error. 

FISH,  J.  Miller  sued  the  Merchants'  & 
Miners'  Transportation  Company  to  rocover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  on  account  of  the  de- 
fendant's negligence.  The  petition  alleged 
that  the  plaintiff  was  an  employ^  of  the  de- 
fendant; that  one  of  its  vessels,  while  lying 
at  or  near  her  wharves  in  the  city  of  Savan- 
nah, had  two  piles  of  lumber  loaded  on  her 
deck,— one  on  the  port  and  the  other  on  the 
starboard  side;  that  on  these  piles  of  lum- 
ber were  loaded  a  number  of  cross-ties;  that 
as  plaintiff  was  going  along  between  the  two 
piles  of  lumber,  engaged  in  loading  the  ves- 
sel, it  suddenly  listed  to  tbe  starboard,  caus- 
ing one  of  the  cross-ties  which  had  been  load- 
ed on  the  port  side  to  fall  upon  him,  striking 
his  head  and  face,  and  severely  injuring  him; 
"that  at  the  time  of  said  Injuries  [plaintiff] 
was  in  his  proper  place,  and  in  the  discharge 
of  his  usual  and  accustomed  duty,  and  in  no 
wise  contributed  to  the  occurrence  which 
caused  tbe  same;  that  [he]  did  not  know  of 
the  condition  of  the  ship  which  caused  It  to 
list  and  was  then  unaware  of  any  Improper 
distribution  of  the  cargo,  which  brought 
about  his  afwesaid  injuries;  that  [he]  had 
tbe  right  to  assume  that  tbe  position  that  he 
occupied  was  safe,  and  that  the  ship  was  in 
proper  condition  to  be  loaded,  without  sub- 
Jecting  himself  to  risk  or  hazard."  The  peti- 
tion further  alleged  "that  the  plaintiff's  inju- 
ries were  due  to  the  fault  and  negligence  of 
said  company  in  not  properly  loading  and  dis- 
tributing the  cargo  of  said  ship,  the  latter 
being  defective  in  construction,  and  therefore 
liable  to  list  unless  care  was  observed  in 
loading  the  same,— all  of  which  was  unknown 
to  [plalntifF]  before  and  at  tbe  time  he  was 
engaged  In  loading  said  ship  as  aforesaid; 
that  the  said  loading  and  distribution  of  said 
cargo  was  not  done  by  [plalntlft]  or  any  fel- 
low servant  of  his;  that  [plaintiff]  is  a  com- 
mon laborer,  uneducated,  and  did  not  know. 


Digitized  by 


v^oogle 


88< 


42  SOITTHBASTERN  REPORTHR. 


<Sa. 


and  had  no  means  of  knowing,  In  what  man- 
ner said  sblp  was  defective  In  constructton; 
that  It  was  the  duty  of  tbe  company  to  have 
provided  him  a  safe  place  to  work,  and  safe 
Ingress  and  egress  to  and  from  his  work; 
that  said  Improper  loading  and  defective  con- 
struction of  said  ship  was  known  to  said 
defendant,  or  should  have  been  known  by 
the  exercise  of  ordinary  care  and  diligence." 
There  were  allegations  as  to  the  extent  of 
plaintiff's  injuries. '  The  defendant  demur- 
red specially  to  the  petition  upon  several 
grounds.  Two  of  the  grounds  were:  "(1)  It 
Is  not  shown  In  said  declaration  in  what 
manner  the  cargo  of  said  ship  was  Improp- 
erly distributed;  (2)  because  It  Is  not  shown 
in  said  declaration  in  what  manner  said  ship 
was  defective  In  construction."  The  demur- 
rer was  sustained  upon  these  two  grounds, 
and,  the  plaintiff  failing  to  amend,  the  peti- 
tion was  dismissed.  The  plaintiff  excepted  to 
the  Judgment  sustaining  the  demurrer. 

It  will  be  observed  that  the  negligence  of 
the  defendant,  which  the  plaintiff  alleged 
caused  his  Injuries,  was  the  Improper  loading 
and  distribution  of  the  ship's  cargo  and  the 
defective  construction  of  the  ship.  The  de- 
fendant, in  order  to  prepare  its  defense,  was 
entitled  to  be  put  on  notice  of  the  particular 
manner  in  which  the  plaintiff  expected  to 
show  that  the  cargo  was  Improperly  distribut- 
ed, and  also  the  particular  defects  which 
plaintiff  expected  to  prove  existed  in  the  con- 
struction of  the  ship.  The  defendant,  by  an 
appropriate  special  demurrer,  called  for  the 
Information  to  which  it  was  entitled.  The 
plaintiff  declined  to  amend  the  petition  in  the 
respects  indicated,  and  we  are  of  opinion  that 
the  court  did  not  err  in  sustaining  the  demur- 
rer and  dismissing  the  petition.  In  Black- 
stone  V.  Railway  Co.,  106  Ga.  381,  31  S.  El 
90,  It  was  held:  "Where  the  cause  of  the  In- 
Jury  was  alleged  to  be  a  pole,  concerning 
which  the  petition  in  general  terms  only  al- 
leged that  it  was  'tno  near  the  track,'  and 
the  defendant  by  special  demurrer,  made  the 
point  that  the  petition  did  not  allege  'how 
near  said  pole  was  to  the  traclc,'  the  petition 
ought  to  have  been  amended  so  as  to  set  forth 
the  facts  as  to  this  matter  more  fully  and 
explicitly;  and.  In  the  absence  at  such  an 
amendment,  this  coiu:t  will  not  reverse  a 
Jndgment  sustaining  the  demurrer  and  dis- 
missing the  action."  Counsel  for  plaintiff  In 
error  cite  In  their  brief  only  one  Georgia  case, 
— Telegiaph  Co.  ▼.  Jenkins,  92  Ga.  398,  IT 
S.  E.  020.  In  that  case  the  petition  alleged 
that  the  platntltTs  husband,  an  employ^  ot 
the  company,  was  killed  without  fault  or  neg- 
ligence on  bis  part,  and  wholly  by  the  fault 
and  negligence  of  the  defendant  company; 
the  homicide  being  caused  by  the  falling  of 
a  rotten  pole  which  he  had  climbed  in  the 
performance  of  the  duties  of  bis  employment, 
Its  defective  condition  being  unlcnown  to  him. 
It  was  held  that  the  petition  was  good  as 
against  a  general  demurrer.  It  was  said, 
bowever:   "If  the  declaration  was  defective 


in  matter  of  form  In  falUng  to  allege  that 
the  company's  negligence  consisted  in  keep- 
ing the  pole  in  use,  either  with  knowledge  of 
Its  condition  or  negligently  without  knowl- 
edge, this  was  matter  for  special  demurrer." 
It  appears,  therefore,  that  the  case  cited  Is 
authority  In  support  of  the  position  that  the 
special  demurrer  la  the  case  jn  hand  should 
have  been  sustained.  There  are  cases  from 
other  courts  cited  In  the  brief  of  counsel  for 
plaintiff  in  error,  which  seem  to  sustain  their 
contention  that  the  petition  in  the  present 
case  was  sufScient,  even  as  against  the  spe- 
cial demurrer  made  thereto;  but  under  our 
understanding  of  the  law  In  respect  to  tbe 
question,  and  In  view  of  the  former  rallnga 
of  this  court,  we  deem  it  unnecessary  to  at- 
tempt to  analyze,  or  to  distinguish,  if  possi- 
ble, those  decisions  from  our  own.  Counsel 
for  plaintiff  In  error  contend  that  the  allega- 
tions of  the  petition  to  the  effect  that  the 
plaintiff  was  ignorant  of  the  Improper  dlatri- 
bution  of  the  cargo  and  of  the  defective  con- 
struction of  the  ship  were  sufficient  to  excuse 
him  from  going  Into  tbe  particulars  In  rela- 
tion to  these  matters  called  for  by  the  spe- 
cial demurrer;  but  even  If  the  plaintiff,  on 
account  of  his  Ignorance,  could.  In  any  event, 
be  excused  from  specifying  the  particulars  of 
the  Improper  distribution  of  the  cargo  and  the 
defective  construction  of  the  ship,  It  will  be 
noted  that  the  petition  only  alleges  that  the 
plaintiff  was  Ignorant  of  these  matters  at  the 
time  he  was  injured,  and  that  there  is  tio  alle- 
gation that  be  did  not  have  knowledge  of  the 
negligence  of  the  defendant,  which  he  alleged 
caused  his  Injuries,  at  the  time  of  bringing 
his  suit  Prom  what  we  have  said.  It  fol- 
lows that  there  was  no  error  In  sustaining 
the  demurrer  to  the  petition. 

Judgment  atHrmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


016  Oa.  187) 

KERRY  et  al.  v.  LONG,  Ordinary,  et  al. 

(Supreme  Conrt  of  Georgia.    Aug.  8,  1902.) 

PRESBNTUENT  OF  GRAND  JURT-COU^ATBRAIi 
ATTACK. 

1.  Where  general  presentments  are  signed 
and  returned  into  court  by  the  grand  Jurors 
who  were  impaneled  at  the  opening  of  the  term 
of  court,  and  are  spread  upon  the  minutes, 
without  objection,  the  validity  of  a  recommen- 
dation which  is  embodied  in  snch  presentmeuts, 
and  which  is  a  proper  subject-matter  thereof, 
cannot  be  afterwards  attacked  on  the  ground 
that  at  the  time  of  the  grand  jury's  delibera- 
tions in  regard  to  snch  recommendation  some 
of  the  regular  grand  jurors  were  absent,  and 
tales  grand  jurors  participated  in  the  vote 
which  was  taken  thereon. 

(Syllabna  by  the  Court) 

Error  from  superior  court  Rabun  county; 
J.  B.  Estes,  Judge. 

Bill  by  W.  0.  Kerby  and  others  against  W. 
S.  Long,  Ordinary,  and  otbera.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Afllrmed, 
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L.  B.  BlecUcT,  '•  B.  Ofuit  and  Hubert 
BMes,  for  jdaintillls  In  ertw.  S.  BL  A.  Ham- 
by,  W.  a  Paris,  and  H.  H.  Dean,  for  d»- 
(endanta  in  error. 

SIMMONS,  Gl  J.  Certain  cltizena  and  tax- 
payers of  the  county  of  Rabun  aought  to  en- 
join the  officers  of  the  county  from  putting 
in  operation  and  enforcing  the  alternative 
road  law  in  that  county.  It  appeared  that 
the  adoption  of  this  law  had  been  recom- 
mended by  the  grand  Jury,  but  it  was  claim- 
ed by  the  petitioners  that  this  recommenda- 
tion was  inyalld.  The  attack  was  made  on 
the  ground  that,  aft»  the  grand  Jury  liad 
been  regularly  Impaneled  and  sworn,  it  was 
ascertained,  pending  the  term  of  conrt,  that 
several  of  the  grand  Jurors  were  disqualified 
in  particular  cases;  that  talesmen  were  sub- 
Btitnted  and  sworn  In  to  bear  these  cases; 
and  that,  while  the  talesmen  were  acting  as 
grand  Jurors,  and  during  the  absence  of  the 
disqualified  grand  Jurors,  the  recommenda- 
tion was  adopted  by  a  majority  of  one  on  a 
vote  In  which  the  talesmen  participated.  It 
also  appeared  that,  after  this  vote  was  taken 
and  the  disqualified  cases  were  acted  on,  the 
talesmen  retired,  the  original  Jurors  resumed 
their  duties,  the  recommendation  as  to  the 
road  law  was  embodied  in  the  general  pre- 
sentments, and  aU  of  the  original  grand  Ju- 
rors signed  these  presentments  and  returned 
them  into  court,  where  they  w^re  spread 
npon  the  minutes,  without  objection  by  any 
one.  The  Judge  refused  the  injunction,  and 
the  petitioners  excepted. 

It  was  argued  here  that,  while  a  finding  of 
a  grand  Jury  in  a  criminal  case  cottid  not  be 
Impeached  on  grounds  like  that  relied  on  In 
this  case,  dyll  matters  which  were  by  law 
referred  to  the  grand  Jury  were  acted  upon 
by  that  body  as  a  commission,  and  not  as  a 
Jury;  that,  accordingly,  it  was  not  contrary 
to  tbe  policy  of  the  law  to  allow  such  an  at- 
tack to  be  made.  Whether  the  recommenda- 
tion aa  to  the  road  law  was  made  by  the 
grand  Jury  as  a  Jury  in  the  strict  sense,  or 
as  a  commission  to  which  the  matter  was  re- 
ferred by  statute,  we  think  that  the  Injunc- 
tion was  properly  refused.  The  private  de- 
liberations of  the  grand  Jurors  and  the  votes 
taken  by  them  are  but  tentative.  A  conclu- 
sion reached  by  them,  but  not  returned  into 
court,  may  be  changed  upon  a  reconsidera- 
tion of  the  matter.  It  is  only  by  the  re- 
turn that  it  becomes  the  final  action  of  the 
grand  Jury.  In  the  present  case  the  original 
grand  Jurors,  about  whose  qualification  no 
question  is  raised,  all  signed  the  present- 
ments, and  returned  them  into  court  These 
presentments,  embodying  the  recommenda- 
tion as  to  the  road  law,  were  spread  upon  the 
minutes  without  objection.  This  was  clearly 
an  adoption  of  what  was  in  the  presentments 
by  the  entire  grand  Jury.  When  all  of  the 
grand  Jurors  signed  the  presentments,  what 
was  In  them  became  the  act  of  the  entire 
body,  and,  after  the  retiun  Into  court  and  the 


entry  on  the  minutes,  no  part  of  the  i«esent- 
ments  could  be  attacked  on  the  ground  that 
the  grand  Jurors  had  not  all  participated. 
There  Is  no  suggestion  tbat  the  Jurors  were 
fraudulently  induced  to  sign  the  presentments 
and  return  them  Into  court,  though  it  does 
appear  tbat  they  were  requested  by  the 
Judge  to  hasten  their  deliberations.  Thus,  In- 
dependently of  the  question  of  whether  the 
recommendation  was  the  act  of  a  commis- 
■lon  or  of  a  grand  Jnry'in  the  strict  sense, 
the  recommendation  was  the  act  of  the  grand 
Jntois,  each  and  all,  and  cannot  be  attacked 
because  ol  the  participation  of  imauthorized 
persons  in  the  deliberations  which  led  up  to 
the  tentative  conclusion  to  make  it  For 
these  reasons  we  think  that  the  injunction 
was  properly  refused. 

Judgment  afi^med.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sicknesa. 


(115  Ga.  lOM) 
OETJEN  et  al.  V.  OETJBN. 

(Supreme  Court  of  Georgia.  July  22,1902.) 
WIIjL-RBVOCATION. 

LIn  the  left-hand  corner  of  the  last  sheet 
upon  which  a  will  was  written  appeared  this 
entry:  "This,  my  will  and  testament,  is  of  no 
avail,  and  null  and  void."  The  entry  was 
signed  by  the  testator,  and  dated,  but  the  names 
of  no  subscribing  or  attesting  witnesses  appear 
signed  thereto;  nor  was  the  entry  written  in 
such  a  manner  as  to  obliterate  or  cancel  any 
material  portion  of  the  will.  Held,  that  such 
entry  did  not  have  the  effect  of  revoking  the 
will. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Blchmond  coun- 
ty; B.  L.  Brinson,  Judge. 

Action  between  W.  Oetjen  and  another  and 
Joseph  Oetjen.  From  the  Judgment,  Oetjen 
and  another  bring  error.    Afilrmed. 

Irwin  Alexander  and  Wm.  H.  Barrett,  for 
plaintiffs  In  error.  J.  B.  Lamar,  for  defoid- 
ant  In  error. 

COBB,  J.  In  the  case  of  Howard  v.  Hunt- 
er, 115  Ga.  357,  41  S.  E.  638,  this  court  held 
that  in  order  for  a  written  entry  upon  a  will 
to  operate  as  a  revocation  thereof,  it  must 
have  either  been  attested  In  the  same  manner 
and  with  the  same  formality  as  is  required 
for  the  execution  of  a  will,  or  the  entry  must 
have  been  written  upon  the  will  In  such  a 
manner -as  to  obliterate  or  cancel  some  mate- 
rial portion  of  the  will.  The  facts  of  the 
present  case  are  almost  Identical  with  those 
of  the  case  Just  referred  to,  the  only  difference 
being  that  one  word  of  the  entry  in  the  pres- 
ent case  was  written  across  one  word  in  the 
last  line  of  the  will.  This  word  was  in  a 
sentence  which  stated  merely  that  a  word  in 
the  will  had  been  changed  before  signing.  It 
thus  appears  that  no  material  portion  of  the 
will  was  obliterated,  even  If  the  mere  writing 
across  a  word  in  a  will,  leaving  the  same  per- 
fectly legible,  could  be  said  to  be  an  oblitera- 
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tlon  or  canceQatloii,  wKhln  tbe  meaning  of  tbe 
statute  which  provides  that  a  will  may  be  re- 
voked by  canceling  some  materia!  portion 
thereof.  The  case  Is,  upon  Its  facts,  absolute- 
ly controlled  by  the  decision  hi  Howard  T. 
Hunter. 

Judgment  afllrmed.  All  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


(115  Ga.  1006) 

OBTJEN  et  al.  ▼.  DIBMMBR  «t  sL 

(Supreme  Court  of  Georgia.    July  22, 1902.) 
WIIXr-CONSTRUCnON. 

1.  An  Item  In  a  will,  which  makes  certain 
disposition  of  property  "U  my  wife  and  myself 
riionld  perish  at  sea  in  going  to  or  returning 
from  Germany,"  the  will.  In  a  subsequent  iteoi, 
making  other  disposition  of  the  property  shonla 
the  wife  survive  the  testator,  is  contingent  np<Ml 
the  happening  of  the  event  described. 

2.  An  item  of  a  will,  to  the  effect  that, 
"should  my  wife  survive  me,  I  devise  and  be- 
queath to  her,  during  her  natural  life  [describ- 
ed property],  and  at  her  death  it  Is  my  will 
that  said  [property]  shall  vest  In  my  nephew," 
Is  contingent  In  whole  upon  the  survival  of  the 
wife.  The  life  estate  and  the  remainder  both 
fail  where  the  wife  does  not  survive  tbe  tes- 
tator. 

(Syllabas  by  tiie  Coart> 

Brror  ftom  superior  conrt,  Richmond 
county;   E.  L.  Brlnson,  Judge. 

Bill  by  Joseph  Oetjen  and  others  against 
Max.  Dlemmer  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

J.  R.  Lamar,  and  B.  B.  Baxter,  for  plain- 
tlSB  In  error.  Irwin  Alexander  and  Wm.  H 
Barrett  for  defendants  In  error. 

SIMMONS,  O.  J.  Tbe  executor  of  O.  H. 
Oetjen  filed  an  equitable  petition  In  the  su- 
perior court  of  Richmond  county,  asking  the 
court  to  construe  the  will  of  bis  testator,  and 
to  give  direction  as  to  tbe  duties  of  the  ex- 
ecutor. Thereafter  there  was  a  contest  over 
the  probate  of  the  will  In  solemn  form,  and 
the  caveat  was,  by  consent,  appealed  to  the 
sui>erlor  court  The  two  cases  were  there 
tried  together  on  the  pleadings  and  certain 
agreed  facts.  It  was  admitted  that  the  will 
was  originally  executed  in  due  and  legal 
form,  but  the  caveators  contended  that  the 
will  had  been  revoked  by  the  testator's  writ- 
ing thereon  the  words:  "This,  my  last  will 
and  testament,  Is  of  no  avail,  and  null  and 
void.  Sept  6,  1800.  C.  H.  OetjOL"  The 
court  held  to  the  contrary,  and  the  caveators 
excepted,  tbe  questions  thus  raised  being 
dealt  with  In  the  case  of  Oetjen  v.  OetJen 
(this  day  decided)  42  S.  B.  387.  Tbe  court 
then  proceeded  to  construe  the  will,  and  to 
give  direction  to  the  executor.  This  branch 
oif  the  litigation  was  brought  to  this  court 
by  the  present  bill  of  exceptions.  The  will, 
tn  so  far  as  at  present  material,  was  as  fol- 
lows: "(5)  If  my  wife  and  myself  should 
perish  at  sea  tn  going  to  or  returning  from 


Germany,  I  give,  devise,  and  bequeath  to 
my  nephew  William  Henry  Oetjen  (son  of 
my  brother,  Joseph),  and  his  heirs,  forever, 
my  house  and  lot  [describing  It]  in  the  city 
of  Augusta,  Georgia.  (8)  In  the  same  event, 
K  Is  my  will,  and  I  direct,  that  one  half  of 
the  net  proceeds  of  all  the  rest  and  residue 
of  my  property  and  estate  be  divided  among 
my  mother,  my  brother  Joseph  [and  others]. 
It  Is  fnrth»'  my  wUI,  and  I  direct  that  tbe 
other  half  of  the  net  proceeds  of  said  re- 
sldnum  be  equally  divided  among  [certain 
relatives  of  testator's  wife].  (7)  Should  my 
wife  survive  me,  I  devise  and  bequeath  to 
her,  during  her  natural  life,  the  house  and 
lot  mentioned  In  the  preceding  6th  Item  of 
this,  my  will,  and  at  her  death  It  Is  my  will 
that  said  house  and  lot  shall  vest  In  my 
nephew  William  Henry  Oetjen,  If  living, 
and.  If  not  In  his  children,  and.  If  he  leaves 
none,  or  none  are  living  at  that  time,  then 
In  his  brothers  and  sisters,  or  bis  Ibaeal 
heirs.  In  the  same  event  I  devise  and  be- 
queath to  my  said  wife,  dnrfaig  her  natural 
life,  all  the  rest  and  residue  of  my  property 
and  estate,  or  the  net  proceeds  thereof,  to 
be  divided  and  distributed  at  her  death  as 
directed  In  the  preceding  eth  Item  of  this, 
my  will,  provided  that  should  she  remarry, 
and  have  issue,  the  whole  of  said  residue 
shall  vest  absolutely  In  my  said  wife  and 
her  heirs,  forever."  This  will  was  executed 
In  1878.  Neither  the  testator  nor  his  wife 
iwrlshed  at  sea.  TTie  wife  died  on  or  about 
January  21,  1890,  while  the  testator  lived 
until  January  27,  1900.  The  conrt  below 
held  that  "the  fifth  and  sixth  items  of  tbe 
will  are  not  of  force,  they  dei>endlng  upon 
the  condition  that  the  testator  and  his  wife 
perish  at  sea";  and  that  the  seventh  Item 
"Is  not  of  force.  It  appearing  that  the  testa- 
tor's wife  did  not  survive  him."  To  this  de- 
cision Wm.  H.  Oetjen  and  tbe  executw  ex- 
cepted. 

1.  We  agree  with  tbe  trial  court  that  tbe 
fifth  and  sixth  Items  of  the  will  were  con- 
ditional upon  the  happening  of  the  event 
therein  described.  The  testator  did  not  by 
his  reference  to  the  possibility  of  death  at 
sea,  "merely  intend  to  particularize  the  cir- 
cumstances and  Inducements  which  sur- 
rounded him,  and  which  prompted"  tbe  ex- 
ecution of  the  wlU.  1  Underh.  Wills,  I  8. 
On  the  contrary,  thto  contingency  applied  to 
but  two  Items  of  the  will,  and  the  testator 
was  very  clear  In  expressing  his  Intention 
that  the  validity  of  these  Items  should  de- 
pend upon  the  death  of  his  wife  and  himself 
at  sea.  This  Intention  was  shown  both  by 
the  language  employed  to  express  the  con- 
tingency, and  also  by  the  fact  that  the  will 
then  proceeded  to  make  a  dtlTerent  disposi- 
tion of  the  property  In  case  the  named  event 
should  not  occur. 

2.  With  regard  to  tiie  seventh  Item  of  the 
wm,  the  learned  counsel  for  tbe  plaintiffs  Ic 
error  contended  that  the  devise  was  equiva- 
lent to  a  devise  to  tbe  wife  for  life,  with  llm- 
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Itatlon  orer  at  her  death  (unless  she  should 
remarry  and  have  Issue);  tliat  the  general 
rule  Is  that.  In  the  event  of  the  death  of  a 
Ufe  tenant  before  the  testator,  the  life  estate 
only  Is  extinguished,  and  the  remainderman 
Is  let  in  as  soon  as  the  will  takes  effect;  that 
the  words  "should  my  wife  survive  liie"  were 
only  expressive  of  what  must  be  true  In 
every  life  estate;  and  that  the  interposition  of 
the  words  "it  is  my  will"  between  the  life 
estate  and  the  remainder  separated  the  two 
devises,  that  to  the  nephew  springing  from 
a  new  root,  and  being  an  independent  sub- 
stantive gift  It  is,  of  course,  true,  gener- 
ally, where  there  Is  a  devise  to  one  for  life, 
with  remainder  to  another,  that  the  remainder 
is  not  extinguished  by  the  death  of  the  life 
tenant  before  the  death  of  the  testator.  In 
the  present  case,  however,  the  question  is  as 
to  whether  the  life  estate  and  the  remaindw 
are  not  both  dependent  upon  the  happening 
of  a  condition  or  contingency.  The  words 
"should  my  wife  survive  me"  clearly  Import 
a  condition  as  to  the  life  estate,  and  the  real 
question  is  as  to  whether  the  subsequent  gifts 
to  the  nephew  and  other  relatives  are  not 
made  to  depend  upon  the  same  condition.  The 
mere  interposition  of  the  words  "it  is  my  will" 
after  the  gift  of  the  life  estate  will  not  serve 
to  disconnect  the  subsequent  gifts  from  the 
previously  expressed  contingency.  If  the  sub- 
sequent gifts  were  substantive  Independent 
gifts,  this  might  I>e  true.  1  Jarm.  Wills  (dth 
Am.  Ed.)  803.  "It  is  not,  however,  to  be  as- 
sumed that  whenever  the  word  Item'  or  like- 
wise' begins  a  sentence,  it  creates  a  complete 
severance  of  all  that  follows  from  the  pre- 
viously expressed  contingency.  It  cannot  be 
put  higher  than  this:  that  such  expressions 
make  a  prima  facie  case  for  the  disconnection, 
which  the  context  of  the  will  may  either 
maintain  or  rebut."  Id.  804,  In  the  present 
case  the  words  "It  is  my  will"  do  not  stand 
at  the  beginning  of  the  sentence,  but  in  the 
middle  of  it.  They  occur  In  the  midst  of  the 
words  expressing  the  gift  to  those  who  are 
to  take  after  the  termination  of  the  life  es- 
tate. Nor  are  the  gifts  to  the  wife  and  those 
to  the  others  independent  and  disconnected. 
On  the  contrary,  they  form  an  uninterrupted 
series;  the  gifts  to  the  wife  for  life  being  im- 
mediately and  without  interruption  followed 
by  the  ulterior  Ihnltations.  "If  the  ulterior 
limitations  be  immediately  consecutive  on  the 
particular  contingent  estate  In  unbroken  con- 
tinuity, and  no  intention  or  purpose  is  express- 
ed with  reference  to  that  estate  in  contradis- 
tinction to  the  others,  the  whole  will  be  con- 
sidered to  hinge  on  the  same  contingency; 
and  that,  too,  although  the  contingency  relate 
personaUy  to  the  object  of  the  particular  esr 
tate,  and  therefore  appear  not  reasonably  ap- 
plied to  the  ulterior  limitations.  Thus,  where 
an  estate  for  life  is  made  to  depend  on  the 
contingency  of  the  object  of  it  being  alive  at 
the  period  when  the  preceding  estates  deter- 
mine, limitations  consecutive  on  that  estate 
have  been  held  to  be  contingent  on  the  same 


event,  for  want  of  something  in  the  will  to 
authorize  a  distinction  between  them."  Id. 
802,  and  cases  cited.  After  a  careful  reading 
of  many  authorities,  we  believe  that  the  weight 
of  the  best-considered  cases  is  in  accord  with 
this  view.  Our  decision  is,  however,  not 
made  merely  because  of  the  similarity  of  de- 
cisions in  other  cases.  In  no  class  of  cases 
are  seeming  precedents  of  leas  value  than 
those  involving  the  construction  of  wills. 
Each  case  must  depend  largely  upon  its  own 
facts,  the  words  used  in  the  clause  or  item 
under  consideration,  and  the  context  general- 
ly, the  court  seeking  diligently  the  intention 
of  the  testator.  In  the  present  case  the  gram- 
matical construction  of  tlie  words  used  would 
import  a  contingency  as  to  both  the  gifts  to 
the  wife  and  the  ulterior  gifts,  and  this  con- 
struction seems,  from  the  context  and  from 
the  Instrument  as  a  whole,  to  be  what  the 
testator  Intended.  The  items  of  the  will  pre- 
ceding the  fifth  sought  to  dispose  of  but  little 
property,  and  even  as  to  that  must  fall,  for 
reasons  not  necessary  here  to  be  set  out,  and 
the  only  item  which  follows  Uie  seventh  dis- 
posed of  no  property;  bo  that  a  decision  that 
the  fifth,  sixth,  and  seventh  Items  are  Inoiiera- 
tlve  serves,  in  effect,  to  declare  an  intestacy 
save  as  to  the  nomination  of  an  executor. 
While  tills  Is  true,  we  cannot  aay  that  the  tes- 
tator did  not  so  desire.  He  made  the  dis- 
posing items  of  hte  will  dependent  upon  cer- 
tain contingencies.  As  the  contingencies  did 
not  occur,  these  items  are  inoperative.  As  to 
what  the  testator  desired  in  case  of  the  failure 
of  these  contingencies  the  will  is  silent,  and 
we  are  left  to  conjecture  alone,  unless  the  tes- 
tator's silence  be  evidence  that  he  desired  the 
law  to  take  Its  course  as  in  case  of  an  in- 
testacy. After  a  careful  study  of  the  will 
as  a  whole,  we  are  convinced  that  the  deci- 
sion below  was  correct,  and  that  the  disputed 
items  were  all  dependent  upon  the  contin- 
gencies expressed  in  them,  and  that  all  of 
these  Items  failed  because  of  the  faHnre  of 
the  contingencies. 

Judgment  affirmed.  AU  the  Justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


PAT  V.  8TATB. 


(116  Oa.  92) 


(Bopreme  Court  of  Georgia.    Aog.  T,  1902.) 

OaiMIKAL  LAW— APTRB   FOIS  AOQCIT-BB- 
CBITIKO  8TOI.BN  OOODS. 

1.  An  acquittal  npon  an  indictment  for  bnr< 
glai7  will  not  support  a  plea  of  autre  fois  ac- 
quit to  an  indictment  for  receiving  stolen  goods, 
Knowing  the  same  to  have  been  stolen. 

2.  A  charge  of  this  nature  cannot  be  estab- 
lished by  evidence  showing  that  the  accused  re- 
ceived the  stolen  goods,  not  knowing  at  tl;e 
time  that  they  had  been  stolen,  but,  upon  being 
informed  of  the  larceny,-  secreted  the  goods,  anS 
retained  the  possession  thereof. 

(Syllabus  by  the  Court.) 
Error  from  superior  court,  Ellbert  county; 
H.  M.  Holden.  Judge. 

f  L  Sm  CrbaiMl  Law,  wL  H,  Ont  Die  i  M. 
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Fannie  Pat  was  conylcted  of  receiving  sto- 
len g^>odB,  and  brings  error.    Rerersed. 

I.  C.  Van  Duzer  and  Geo.  C.  Grogan,  for 
Itlaintltr  in  error.  David  W.  Meadow,  Sol. 
Gen.,  for  the  State. 

FISH,  J.  Fannie  Pat  was  indicted  for  the 
offense  of '  receiving  stolen  goods,  knowing 
them  to  be  stolen.  Upon  the  trial  she  plead- 
ed autre  fols  acquit.  In  that  she  had,  at  a 
f<»mer  term  of  the  court,  been  tried  and 
acquitted  of  the  offense  of  burglary,  and  that 
the  facts  In  the  burglary  case  were  the  same 
as  those  In  the  case  upon  trial;  the  two 
cases  Involving  the  same  transaction.  The 
plea  was  overruled,  and  upon  the  trial  the 
accused  was  found  guilty.  She  made  a  mo- 
tion for  a  new  trial,  which  was  denied, 
whereupon  she  excepted  to  the  Judgment  re- 
fusing the  new  trial,  and  also  to  the  over- 
mllng  of  the  plea  of  autre  fols  acquit 

1.  The  offense  of  receiving  stolen  goods, 
knowing  them  to  be  stolen,  is  not  a  necessary 
element  In,  and  does  not  constitute  an  essen- 
tial part  of.  the  irffense  of  burglary.  The 
two  offenses  are  separate  and  distinct,  and 
a  verdict  of  guilty  of  receiving  stolen  goods, 
knowing  them  to  be  stolen,  could  not  legally 
be  found  under  an  indictment  for  burglary. 
Mangham  v.  State,  87  Ga.  649,  13  S.  E.  56& 
Therefore,  the  acquittal  of  the  accused  upon 
the  Indictment  for  burglary  could  not  sup- 
port a  plea  of  autre  fois  acquit  to  the  indict- 
ment for  receiving  stolen  goods,  knowing 
them  to  be  stolen.  See  Bell  v.  State,  103  Ga. 
307,  30  S.  E.  294,  68  Am.  St.  Rep.  102; 
Smith  V.  State,  lOS  Ga.  724,  82  S.  E.  127. 

2.  Complaint  was  made  of  a  charge  of  the 
court  to  the  effect  that  if  the  accused  did 
not  know  that  the  goods  were  stolen  at  the 
time  she  received  them,  but  knew  after  she 
received  them  that  they  were  stolen,  and 
tlten  secreted  them,  the  Jury  would  be  au- 
thorized to  convict  her.  We  tiblnk  this  charge 
was  erroneous.  The  gist  of  the  offense  of 
receiving  stolen  goods,  knowing  them  to  be 
stolen,  is  the  felonious  knowledge  that  the 
goods  were  stolen;  and  to  constitute  the  of- 
fense, the  person  receiving  the  goods  must 
have  this  knowledge  at  the  time  of  receiving 
them.  State  v.  Caveness,  78  N.  C.  484;  May 
V.  People.  00  111.  lie. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  X,  absent  flo  ac- 
count  of  sickness. 


(115  Oa.  1002) 

MEADOWS  T.  FBOST. 
(Supreme  Court  of  Georgia.   July  22, 19Q9L) 

AFPBAL-RBVISW. 

1.  No  error  of  law  was  committad,  and  the 
evidence  authorized  the  verdict. 

(Syllabus  by  the  Oourt) 

Error    from    superior    court,    Wasblngton 
C0DDI7;   H.  M.  Hoiden,  Judge. 


Action  between  C.  8.  Meadows  and  Wil- 
liam Frost.     From  the  Judgment,  Meadows 

brings  error.    Affirmed. 

Faircloth  &  Blount,  for  plaintiff  in  error. 
RawUngg  &  Howard  and  T.  W.  Hardwick, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  afSrmed. 

LEWIS,  J.,  absent  on  account  of  Bi<AneH. 


(US  Oa.  1012) 

DOUGAN  et  al.  r.  DUNHAM. 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

AOnON   ON   ACCOUNT— EVIDBNCB^-OBRTTO- 
RARL 

1.  The  correctness  of  an  account  cannot  be 
lawfully  proved  by  the  testimony  of  a  witness 
that  the  same  is  "a  correct  copy  of  the  charges 
made  on  the  books"  kept  by  her,  when  the  wit- 
ness further  testifies  Uiat  "she  knew  nothing 
of  her  own  knowledge"  with  respect  to  the 
account,  and  "only  copied  in  the  book  entries 
given  to  her  by  [another]  on  slips." 

2.  As  the  magistrate  erred  in  admitting 
against  the  defendants  illegal  testimony,  which 
was  necessarily  prejudicial  to  them,  the  supe- 
rior court  erred  in  not  sustaining  their  petition 
for  certiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  W.  3.  Dunham  against  Dougan  & 
Sheftall.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Glgnilhat  &  Stubbe,  for  plaintiffs  In  error. 
Jas.  T.  Evans  and  Twlgga  ft  OllTor,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  lerened. 

LEWIS,  J„  absent  on  account  of  aldoiCM. 


(11«  Oa.  87) 


WELLS  V.  STATE. 


(Supreme  Cktnrt  of  Georgia.    Aug.  7,  1002.) 

CRIMINAL     LAW  —  DBBTBCTIVH     TBRDICT  — 
AMBNDUBNT-ABREST  OF  JUDOMBNT. 

1.  Where  by  consent  the  jury  in  a  criminal 
case,  after  agreeing  upon  their  finding,  dis- 
persed, and  uereafter  returned  into  court  a 
verdict  which  was  too  uncertnin  or  indefinite  to 
support  a  judgment  it  was  beyond  the  power 
of  the  court  to  order  this  verdict  to  be  so 
amended  as  to  cure  the  defects  therein.  Any 
action  by  the  court  in  attempting  to  thus 
amend  such  a  verdict  should  be  treated  as  a 
mere  nullity. 

2.  Where,  upon  an  indictment  charging  the 
offense  of- simple  larceny,  by  stealing  a  hog,  a 
verdict  in  these  words  was  rendered,  "We,  the 
Jury,  find  the  defendant  guilty  of  misdemean- 
or," it  was  erroneous  to  overrule  a  motion  in 
arrest  of  judgment 

(Syllabus  by  the  (^urt) 

Error  from  superior  court;  Washington 
county;   B.  D.  Evans,  Judge. 

Set  Wells  was  convicted  of  hog  ateallns, 
and  brings  error.    Reversed. 

T.  W.  Hardwick,  for  plaintiff  In  erroc  B. 
T.  RawUnga,  SoL  Gen.,  for  the  Statek 
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FISH.  3.  On  the  trial  of  Set  Wells  under 
an  Indictment  charging  him  with  hog  steal- 
ing, after  the  argument  was  concluded  and 
the  charge  given  to  the  Jurr,  and  when  the 
court  was'  about  to  take  a  recess  for  the 
night,  counsel  for  both  sides  consented  that 
the  jury  should  disperse  after  agreeing  upon  a 
verdict,  and  that  the  foreman  should  return 
the  verdict  into  court  the  next  morning.  A 
verdict  was  agreed  upon  during  the  night, 
and  the  Jury  then  dispersed.  The  next  mom- 
Ing  a  verdict  In  the  following  words  was  ren- 
dered: "We,  the  Jury,  find  the  defendant 
guilty  of  misdemeanor."  Thereupon  the 
court,  over  the  objection  of  the  accused,  pass- 
ed the  following  order:  "Counsel  for  the  de- 
fendant consented  that  the  Jury  In  the  above 
case  might  disperse  after  agreement  on  a  ver- 
dict, and  the  Jury  did  disperse  pursuant  to 
this  agreement  When  the  Jury  came  into 
court  they  rendered  the  following  verdict,  in- 
dorsed on  the  bill  of  indictment:  "We,  the 
Jury,  find  the  defendant  guilty  of  misde- 
meanor. T.  J.  Brooks,  Sr.,  Foreman;'  and 
the  said  foreman  stated  at  the  time  the  ver- 
dict was  published  that  the  Intent  of  the  ver- 
dict was  to  find  the  defendant  guilty,  and  to 
recommend  that  the  penalty  be  reduced  to  a 
misdemeanor.  It  is  therefore  ordered  that 
said  verdict  be  amended  In  accordance  there- 
with." Judgment  was  entered  upon  the  ver- 
dict as  amended,  and  the  accused  sentenced 
as  for  a  misdemeanor.  He  moved  In  arrest 
of  Judgment  upon  the  ground  that  there  was 
no  legal  verdict  against  him  upon  which 
Judgment  could  be  entered.  The  motion  was 
overruled,  and  the  accused  excepted. 

Under  the  CkMle  of  1882  (sections  4399, 
4401),  hog  stealing  was  punishable  as  a  mis- 
demeanor when  the  Jury  trying  the  case  rec- 
ommended the  prisoner  to  mercy.  In  such 
event  the  Judge  was  obliged  to  follow  the 
Jury's  reconunendatlon,  and  to  Impose  a  mis- 
demeanor punishment  Such,  however,  Is  no 
longer  the  law,  since  the  adoption  of  the 
Code  of  189Ci.  Pen.  Code,  {  163,  declares: 
"The  punishment  of  hog-stealing  shall  be  as 
I^escribed  In  section  161  for  the  offense  of 
cattle-stealing."  Section  161  Is:  "The  steal- 
ing of  one  or  more  animals  falling  under  the 
above  description  of  cattle  shall  be  punished 
by  imprisonment  In  the  penitentiary  not  less 
than  two  nor  more  than  four  years."  Section 
1036  of  that  Code  provides  that  all  felonies. 
with  certain  specified  exceptions,  among 
which  hog  stealing  is  not  mentioned,  "shall 
be  punished  by  Imprisonment  and  labor  In 
the  penitentiary  for  the  terms  set  forth  in 
the  several  sections  in  this  Code  prescribing 
the  punishment  of  snch  offenses;  but  on  the 
recommendation  of  the  Jury  trying  the  case, 
when  such  recommendation  Is  approved  by 
ttie  Judge  presiding  on  the  trial,  said  crimes 
shall  be  punished  as  misdemeanors.  If  the 
Judge  trying  the  case  sees  proper,  be  may,  in 
his  punishment  reduce  such  felonies  to  mis- 
demeanors." It  appears,  therefore,  that  hog 
stealing  is  now  a  felpny,  and  that  the  Jury 


finding  one  accused  of  such  offense  guilty 
cannot  reduce  It  to  a  misdemeanor  by  a  rec- 
ommendation to  mercy.  The  Jury  may,  how- 
ever, as  we  have  seen,  recommend  that  the 
prisoner  be  punished  as  for  a  misdemeanor, 
but  such  recommendation  has  no  effect  unless 
it  be  approved  by  the  presiding  Judge.  It  is 
clear  that  the  Jury  trying  the  present  case 
could  not  legally  find  the  accused  guilty  of 
a  misdemeanor.  The  charge  against  him  was 
a  felony,  and  the  verdict  was  bound  to  be  one 
or  the  other  of  the  general  verdicts  of  guilty 
or  not  guilty,  or  a  special  verdict  of  guilty, 
with  a  recommendation  for  misdemeanor  pun- 
ishment The  verdict  as  originally  written 
was  none  of  these,  and.  If  not  a  mere  nullity, 
was  manifestly  too  uncertain  and  indefinite 
to  support  a  Judgment  The  Judgment  how- 
ever, was  entered  upon  the  verdict  as  amend- 
ed. Was  that  a  legal  verdlctT  We  think 
not  While  a  verdict  may  be  amended  in 
mere  matter  of  form  after  the  Jury  rendering 
it  have  dispersed,  the  verdict  cannot,  after 
such  dispersal,  by  amendment  be  essentially 
changed.  The  amendment  In  the  present  case 
sought  to  make  a  substantial  change  in  the 
verdict  as  It  originally  appeared.  A  verdict 
finding  the  accused,  who  was  on  trial  for  a 
specified  felony,  guilty  of  a  misdemeanor  gen- 
erally, which  was  not  permissible,  was  sought 
to  be  changed  to  one  finding  him  g^iilty  of 
the  felony  charged;  with  'recommendation 
that  a  misdemeanor  punishment  be  imposed. 
This  could  not  legally  be  done.  What  the 
foreman  said  as  to  the  Intent  of  the  verdict 
could  not  authorize  the  amendment  sought  to 
be  made;  tor,  when  the  verdict  was  agreed 
on  and  the  Jury  dispersed,  the  trial  was,  In 
effect  at  an  end  (Smith  v.  State.  58  Oa.  513, 
27  Am.  Rep.  393),  and  the  Jury  was  functus 
officio.  The  verdict  as  amended  was  not  the 
verdict  found  by  the  Jury,  and  no  valid  Judg- 
ment could  be  entered  upon  it  The  court 
therefore  erred  In  overruling  the  motion  in 
arrest  of  Judgment 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  account 
of  sickness. 


(IIB  Ga.  147) 
NEW  V.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

CONTRACT— HIRINO   OUT    SERVICES    OP    SON— 
RSLBASINQ  CIiAiMS   rOR  INJUBT— VAUDITT 

AND  EFFECT. 

1.  A  contract  whereby  a  father  hires  his  mi- 
nor son  to  another,  and  releases  him  from  all 
liability  for  "damages  for  any  injuries  sus- 
tained" by  the  son  while  in  the  employer's  serv- 
ice, will,  whcu  such  contract  can,  under  the 
facts  of  a  case  arisinz  thereunder,  be  properly 
treated  as  valid  and  binding,  defeat  a  recovery 
by  the  father  for  the  loss  of  the  value  of  the 
son's  services  during  minority,  even  where  such 
loss  is  occasioned  by  the  homidde  of  the  minor. 

2.  Such  a  contract  though  made  with  a  rail- 
way company,  is  valid  and  binding  to  the  ex- 
tent of  exempting  the  latter  from  liability  for 
negligent  acts  of  Itself  at  sarvauts  which  art 
not  criminal. 

(Syllabus  by  the  Court) 
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Error  from  city  court  of  Atlanta;  A.  B. 
Ualbonn,  Judge. 

Action  by  W.  B.  New  against  the  Soathem 
luillway  Company.  Judgment  for  defendant, 
and  plalntlCt  brings  error.    Affirmed. 

Arnold  &  Arnold,  for  plaintifC  in  error. 
Dorsey,  Brewster  &  Howell  and  Sanders  Mc- 
Danlel,  for  defendant  In  error. 

liUMPKIN,  P.  J.  The  Southern  Ballway 
Company  employed  as  a  switchman  Looney 
Oscar  New,  the  minor  son  of  W.  B.  New. 
The  latter  entered  Into  a  written  contract 
with  the  company,  by  which  he,  among  other 
things,  stipulated  as  follows:  "I  further  here- 
by agree  and  c(»isent  that  said  company  Is 
by  these  presents  released  and  forever  ac- 
quitted from  all  or  any  claim  or  liability  to 
me  for  damages  for  any  injuries  sustained 
by  said  Looney  Oscar  New  wliile  in  its  em- 
ployment; and  also  that  said  company  may 
pay  all  wages  and  other  moneys  due  or  grow- 
ing out  of  said  employment  direct  to  him, 
and  receive  acquittance  therefor  from  him  in 
his  own  name."  The  minor  was  IclUed  while 
in  the  service  of  the  company,  and  the  father 
Drought  an  action  for  the  value  of  his  serv- 
tees  up  to  the  time  when  he  would  have 
attained  majority.  After  the  plaintiff  had 
closed,  the  defendant  introduced  In  evidence 
the  above-mentioned  contract,  and  the  court 
directed  a  verdict  in  its  favor,  on  the  ground 
that  this  contract  "barred  any  right  of  the 
plaintiff  to  recover."  To  this  W.  3.  New 
excepted.  The  case,  as  here  presented  and 
argued,  turns  upon  the  two  questions  dealt 
with  in  the  discussion  which  follows. 

1.  It  was  insisted  In  behalf  of  the  plain- 
tiff in  error  that,  as  the  contract  purported 
to  relieve  the  company  only  from  such  dam- 
ages as  might  arise  from  "injuries"  sustain- 
ed by  the  minor,  It  did  not  apply  to  dam- 
ages resulting  to  the  father  from  the  son's 
death.  WhUe  "Injury"  and  "death"  are  by 
no  means  synonymous.  It  is  certainly  true 
that,  relatively  to  a  father  seelclng  to  re- 
cover for  the  lost  services  of  his  minor  child, 
it  is  immaterial  whether  the  tort  from  which 
his  loss  originated  was  one  which  occasion- 
ed the  child  physical  Injury,  destroying  his 
ability  to  labor,  or  one  which,  by  causing  his' 
death,  brought  about  the  same  result  So 
far  as  the  allesed  right  of  W.  B.  New  to 
have  compensation  from  the  company  was 
concerned,  the  killing  of  his  son  by  it  was, 
to  all  practical  Intents  and  purposes,  the 
same  as  the  Injuring  of  him  by  It;  for  the 
gist  of  bis  action  was  the  loss  of  the  son's 
services.  See  Frazier  v.  Railroad  Co.,  101 
Gn.  70,  28  S.  E.  e&i.  The  company,  in  con- 
tracting with  New  for  a  release  from  dam- 
ages for  injuries  sustained  by  the  son,  was 
manifestly  seeking  to  free  Itself  from  dam> 
ages  which,  but  for  the  contract,  the  father 
might  claim  because  of  such  injuries;  and  in 
this  view  it  is  without  doubt  proper  to  con- 
strue the  term  "injuries,"  used  in  the  con- 


tract, as  liaving  been  Intended  to  apply  to 
any  and  all  kinds  of  bodily  harm,  whether 
resulting  In  partial  or  total  disabflity  of  the 
minor  or  in  his  death. 

2.  The  remaining  and  more  impoSrtant  con- 
tention of  counsel  for  the  plaintiff  In  error 
is  that,  inasmuch  as  the  contract,  if  enfor- 
ced, will,  in  effect  relieve  the  company  of 
liability  for  the  consequences  of  its  own 
negligence,  It  is  for  this  purpose,  at  least, 
void,  as  being  contrary  to  public  policy.  Our 
ruling  on  this  branch  of  the  case  is  express- 
ed In  the  second  headnote.  In  the  case  of 
Railroad  Co.  v.  Bishop,  50  Qa.  465,  this  court 
held  that  a  contract  between  a  railroad  com- 
pany and  Its  employ^,  exempting  the  former 
from  damages  resulting  from  its  own  negli- 
gence, was,  save  as  to  "any  criminal  neglect 
of  the  company  ot  Its  principal  officers," 
valid.  In  that  case  the  action  was  by  an 
employe  for  personal  Injuries.'  The  ruling 
therein  made  was  followed  and  applied  in 
Railroad  Co.  v.  Strong,  62  Ga.  401,  which 
was  an  action  by  a  widow  for  the  homicide 
of  her  husband;  and  It  was  decided  that 
as  the  contract  was  binding  upon  him,  her 
right  of  action  was  cut  off.  A  similar  case 
—that  of  Hendricks  v.  Railroad  Co.— appears 
In  the  same  volume,  page  467.  The  cor- 
rectness of  the  rule  laid  down  in  Bishop's 
Case  was  recognized  in  that  of  Galloway  v. 
Railroad  Co.,  67  Ga.  6l2,  which  was  also  an 
action  for  personal  injuries,  brought  by  an 
employ^  against  the  company.  These  cases 
were  all  decided  before  the  passage  of  the 
act  of  February  15,  1876,  "to  define  and 
punish  criminal  negligence,"  the  provisions 
of  which  have  been  codified  (Pen.  Code,  { 
115)  as  follows:  "If  any  person  employed  In 
any  capacity  by  any  railroad  company  doing 
business  in  this  state  shall,  in  the  course  of 
such  employment  be  guilty  of  negligence, 
either  by  omission  of  duty  or  by  any  act  of 
commission.  In  relation  to  the  matters  In* 
trusted  to  him,  or  about  which  he  Is  em- 
ployed, from  which  negligence  serious  bodily 
injury,  but  not  death,  occurs  to  another,  he 
shall  be  guilty  of  criminal  negligence,  and 
shall  be  punished  by  confinement  in  the  peni- 
tentiary not  less  than  one  nor  more  than  two 
years.  In  the  discretion  of  the  court"  In  the 
case  of  Cook  v.  Railroad,  72  Ga.  48,  whlcb 
was  an  action  by  a  widow  for  the  homicide 
of  her  husband,  this  court  In  a  decision  ren- 
dered by  two  justices,  held,  In  effect  that 
after  the  passage  of  the  above-mentioned 
act  any  negligence  on  the  part  of  a  railroad 
company  or  of  Its  servants  from  which  the 
death  of  an  employ^  resulted  was  necessarily 
"criminal  negligence."  It  seems,  however, 
that  the  two  Justices  by  whom  the  case  was 
decided  entirely  overlooked  the  fact  that  the 
act  of  1876  expressly  exempted  from  the 
operation  of  Its  provisions  all  cases  in  which 
deaths  were  caused.  It  Is  clear  that  the  pur- 
pose of  the  general  assembly  In  passing  this 
act  was  to  create  a  new  class  of  criminal 
offenses,   which   should  embrace  all  acts  of 
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negligence  on  the  part  of  railroad  employes, 
-wbether  of  commission  or  of  omission,  from 
■which  serious  bodily  Injury,  "but  not  death," 
might  result;  and  equally  clear  that  there 
was  no  Intention  to  change  existing  laws 
"With  respect  to  unlawful  homicide,  or  the 
pmiiahment  therefor.  We  are,  therefore,  sat- 
isfled  that  a  grave  error  was  committed  in 
making  the  Cook  Case  turn  upon  the  act 
of  1876,  which  really  had  no  bearing  upon 
it.  The  court  distinctly  recognized  the  cor- 
rcctness  of  the  settled  rule  that  a  railroad 
company  could  lawfully  stipulate  for  exemp- 
tion from  liability  to  an  employfi  for  dam- 
ages resulting  from  acta  of  negligence  not 
criminal,  but  made  a  mistake  in  holding  that 
the  act  of  1876  rendered  any  negligent  act 
of  a  railroad  employ^  from  which  death  re- 
sulted per  se  felonious.  Under  a  proper  ap- 
plication of  the  rule  just  stated,  the  case 
should  have  been  made  to  turn  upon  the 
question  whether  or  not,  under  the  law  as  it 
stood,  without  reference  to  the  act  of  1876, 
the  negligence  causing  Cook's  death  was 
criminal  and  Indictable.  As  this  decision 
was  not  rendered  by  a  full  brach,  it  is  not 
binding  as  authority;  and,  as  it  was  mani- 
festly based  upon  an  erroneous  view  with 
resi>ect  to  the  true  Intent  and  meaning  of  the 
act  of  1876,  It  will  not  be  followed.  This 
court,  in  Fulton  Bag  &  Cotton  Mills  t.  Wil- 
■on,  89  Oa.  318,  15  S.  B.  322,  upon  a  review 
of  the  cases  above  mentioned,  reaffirmed  the 
rule,  in  so  far  as  the  same  was  not  modified 
by  the  a<:t  of  1876  touching  railroad  em- 
ployes, that,  "as  between  employer  and  em- 
ploy£,  the  latter  In  the  contract  of  hiring 
may  assume  all  risks  appertaining  to  the 
service,  save  such  as  arise  from  criminal 
negligence."  We  have  endeavored  to  show 
that  the  act  referred  to  has  no  application 
at  all  to  an  action  against  a  railroad  com- 
pany for  a  homicide,  and  that  when,  in  de- 
fense to  a  mlt  a  contract  like  that  relied  on 
in  the  present  case  is  set  up  by  the  com- 
pany, its  efficacy  shonid  be  made  to  depend 
upon  whether  or  not  the  act  causing  the 
death  was  criminal,  without  regard  to  the 
provisions  of  section  115  of  the  Penal  Code, 
which  was,  as  above  stated,  codified  from  the 
act  of  1876.  The  evidence  in  the  present 
case  did  not,  so  far  as  this  court  is  informed, 
show  that  any  employft  of  the  company  was 
guilty  of  a  criminal  act  from  which  the 
death  of  the  plaintiff's  son  resulted.  In  this 
connection  the  bill  of  exceptions  merely  dis- 
closes that  "the  testimony  for  the  plaintiff 
tended  to  support  the  declaration  as  to  the 
allegations  of  negligence."  We  have  care- 
fully read  these  allegrations,  and  they  neither 
declare  nor  even  Intimate  that  any  employ^ 
of  the  defendant  was  guilty  of  a  criminal 
or  indictable  act.  It  must,  therefore,  be  as- 
sumed that  no  such  acts  were  proved,  and 
It  follows  that  the  plaintiff  in  error  has  not 
made  it  appear  that  the  court  below  erred 
In  holding  that  the  ccmtract  Into  which  be 


entered  was,  as  applied  to  the  facts  proved, 
void,  because  contrary  to  the  public  policy 
of  this  state.  If  the  plaintiff  in  error  had 
brought  up  all  the  evidence,  and  an  examina- 
tion of  it  showed  that,  as  matter  of  law,  the 
defendant's  employes  were  guilty  of  criminal 
negligeace,  the  question  before  us  would  be 
altogether  different 

As  the  contract  relied  on,  had  it  been  be- 
tween the  deceased  and  the  company,  would 
certainly,  bat  for  the  act  of  1895,  which  will 
presentiy  be  more  fully  noticed,  have  been 
binding,  to  the  extent  herein  laid  down,  up- 
on him.  It  must,  to  that  extent,  be  bhiding 
upon  the  father,  unless  the  act  Just  refer- 
red to  contains  somethhig  requiring  a  holding 
to  the  contrary.  It  Is  "An  act  to  declare  all 
contracts  between  master  and  servant,  made 
In  consideration  of  employment,  whereby  the 
master  Is  exempted  from  liability  to  the  serv- 
ant, arising  from  the  negligence  of  the  mas- 
ter or  his  servants,  as  such  liability  is  now 
fixed  by  law,  void  as  against  public  policy." 
Acts  1895,  p.  97.  The  provlslotas  of  this  act 
now  appear  in  Civ.  Code,  i  2613,  which  reads 
as  follows:  "All  contracts  between  master 
and  servant,  made  in  consideration  of  em- 
ployment, whereby  the  master  Is  exempted 
from  liability  to  the  servant  arising  from 
the  negligence  of  the  master  or  his  servants, 
as  such  liability  is  now  fixed  by  law,  shall 
be  null  and  void,  as  against  public  policy." 
Whatever  change  the  passage  of  this  act 
made  in  existing  laws,  it  Is  certain  that  by 
Its  express  terms  it  applies  exclusively  to 
"contracts  between  master  and  servant."  It 
cannot,  therefore,  by  construction,  be  applied 
to  any  other  contracts.  To  attempt  to  do  so 
would  be  an  effort  to  legislate,  which  we 
have  neither  the  inclination  nor  the  author- 
ity to  do. 

It  is  proper  to  remark,  before  concluding, 
that  this  court  cannot  assume  that  the  court 
below,  without  undertaking  to  pass  upon  the 
evidence  bearing  on  the  question  of  negli- 
gence, directed  the  verdict  complained  of  on 
the  theory  that  the  effect  of  the  contract  was 
to  manumit  the  plaintiff's  son,  and  therefore 
deprive  the  father  of  all  right  to  the  son's 
services  during  his  minority,  and  consequent- 
ly of  all  right  to  compensation  for  the  loss 
thereof.  There  Is  nothing  hi  the  bill  of  ex- 
ceptions from  which  it  could  even  be  Infer- 
red that  the  court  based  its  action  in  direct- 
ing the  verdict  upon  any  such  view  of  the 
contract  Indeed,  It  does  not  appear  that  the 
court  undertook  to  pass  at  all  upon  the  ques- 
tion whether  or  not  the  contract  did  operate 
to  mannmit  the  minor;  and,  as  such  was  not 
Its  effect,  it  is  certainly  not  to  be  presumed 
that  the  court  erroneously  held  to  the  coa- 
trary,  and  In  this  way  arrived  at  the  concln- 
sion  that  the  plaintiff  was  not  entitied  to  re- 
cover. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  l^EWIS,  J,,  absoit  on  ac- 
count of  slckneaa. 
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(Sapreme  Court  of  Qeorgia.    Aug.  7,  1902.) 

CRIMINAL   LAW— NBW   TRIAL.. 

1.  There  being  no  error  of  law  complained  of, 
and  the  evidence,  although  entirely  circumstan- 
tial, being  sufficient  to  warrant  the  verdict,  the 
judge  did  not  err  in  overmling  the  motion  for 
a  uew  trial. 

(Syllab^8  by  the  Court) 

Error  from  superior  court  Madison  county; 
H.  M.  Holden,  Judge. 

Thomas  Duffel  was  convicted  of  crime,  and 
brings  error.    AfBrmed. 

Geo.  0.  Thomas  and  Jno.  B.  Cordon,  for 
plaintiff  in  error.  David  W.  Meadow,  SoL 
Oen.,  for  the  State. 

PBB  CURIAM.    Judgment  afBnned. 

LBWIS,  J.,  absent  on  account  of  slcknesa. 


(115  Ga.  999) 

MATHESON  et  al.  ▼.  MAYOR,  BTO.,  OF 
CITT  OF  TBNNILLB. 

(Supreme  Court  of  Georgia.     July  22,  1802.) 

DIRBCTINO  VERDICT. 

1.  This  case  involved  disputed  issues  of  fact, 
which  should  have  been  passed  upon  and  de- 
termined by  the  jury,  and  was  not  one  which 
could  properly  be  disposed  of  by  the  direction 
of  a  verdict. 

(Syllabus  by  the  C!ourt) 

Error  from  superior  court  Washington 
county;   H.  M.  Holden,  Judge. 

Action  between  Matheson  and  Neel,  receiv- 
ers, and  the  mayor  and  council  of  the  city  of 
Tennille.  From  the  Judgment  the  receivers 
bring  error.    Reversed. 

T.  W.  Hardwtck,  Rawllngs  &  Howard,  and 
John  0.  Harman,  for  plaintiffs  In  error.  Ev- 
ans &  Evans  and  Jas.  K.  Hines,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reversed. 

LBWIS,  J,,  absent  on  account  of  slcknesi. 


(llo  Ga.  1021) 

WALL  V.  BRBWBR. 
(Supreme  Court  of  Cleorgia.     July  22,   1902.) 

DIRBCTINO  VERDICT— HARMLESS   ERROR. 

1.  This  being  an  action  of  trover,  and  the  evi- 
dence demanding  a  finding  for  the  plaintiff, 
there  was  no  error  in  directing  the  jury  to  re- 
turn a  verdict  in  his  favor;  and  that  the  court 
.also  instructed  the  jury  to  relieve  the  defend- 
ant of  the  costs  certainly  affords  her  no  Just 
cause  of  complaint. 

Syllabus  by  the  Court) 

Error  from  dty  court  of  BIberton;  P.  P. 
ProfBtt,  Judge. 

Action  by  S.  S.  Brewer  against  Bessie 
Wall.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 


W.  D.  Tutt  &  Son,  for  plaintiff  in  error. 
J.  K  Worley  and  L  O.  Van  Duser.  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  afBrmed. 

.  LBWIS,  J.,  absent  on  account  of  slcknees. 


(US  Oa.  1000) 

HODGES  et  aL  V.  OUMMINOS. 

(Supreme  Ck>Urt  of  Georgia.    July  22,  1902.) 

RECOVERY  OP  PBRSONALTY-JUDaMBNT  BVR 
DAMAQES— NEW  TRIAL. 

1.  In  an  action  by  the  seller  in  a  conditional 
sale  of  personal  property  to  recover  possession 
of  the  property  on  the  grouBd  that  the  purchase 
price  has  not  been  paid,  the  plaintiff  may  elect 
to  take  a  verdict  for  damages  alone,  when  it 
appears  that  a  demand  for  the  possession  of 
the  property  was  made  prior  to  the  bringing  of 
the  suit,  and  the  defendant  refused  to  deliver 
possession  of  the  same. 

2.  The  evidence,  though  conflicting,  authors 
ised  the  verdict,  and  there  was  no  error  requir- 
ing the  granting  of  a  new  trial. 

(Syllabus  by  the  C!ourt) 

Error  from  superior  court  Tattnall  county; 
B.  |>.  Evans,  Judge. 

Action  by  M.  F.  Cummings  against  P.  O. 
Hodges  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  »ror.    Affirmed. 

W.  T.  Burkbalter  and  Jas.  K.  Hlnes.  for 
plaintiffs  In  errw.  K  J.  Giles,  tat  defend- 
ant in  error. 

COBB,  J.  This  was  an  action  (or  the  re- 
covery of  an  article  of  personal  property. 
The  plaintiff  elected  to  take  a  vwdlct  for 
the  damages  alone,  and  the  trial  resulted  In 
a  verdict  in  favor  of  the  plaintiff.  The  de- 
fendants assign  error  upon  the  refusal  of  tbe 
court  to  grant  a  new  triaL 

1.  The  evidence  authorized  a  finding  that 
the  chattel  in  question  was  sold  by  tbe  plain- 
tiff to  the  defendants  for  a  stated  sum,  that 
title  was  reserved  until  tbe  purchase  price 
should  be  paid,  and  that  no  part  of  the  same 
bad  been  paid.  Upon  this  state  of  facts  tbe 
judge  charged  the  jury  that  the  plaintiff  was 
entitled  to  elect  to  take  a  verdict  for  the 
amount  due  on  the  purchase  price  of  tbe 
property,  and  this  charge  is  assigned  as  er- 
ror. It  la  contended  that  while  It  la  tbe 
general  rule  that  a  plaintiff  in  an  action  for 
the  recovery  of  personal  property  may  elect 
to  take  a  verdict  for  the  damages  alone,  still 
in  suits  to  recover  personal  property  which 
has  been  tbe  subject  of  a  conditional  sale 
the  plaintiff  Is  compelled  to  take  an  alterna- 
tive verdict  permitting  the  defendant  to  re- 
turn the  property  in  satisfaction  of  the  judg- 
ment If  be  sees  proper  to  do  so.  It  Is  said 
that  an  action  to  recover  the  inroperty  in 
such  a  case  amounts  to  a  rescission  of  tbe 
contract  of  sale,  and  that  upon  such  rescis- 
sion the  seller  Is  entitled  to  demand  the 
property  which  was  the  subject  of  tbe  sale, 
but  not  the  value  of  the  same.-  When  the 
law  authorizes  a  seller  to  rescind  the  sale. 
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be  may  demand  of  the  buyer  the  possession 
ot  the  property,  and  a  surrender  of  the  prop- 
erty In  compliance  with  such  demand  will 
release  the  buyer  from  the  obligation  im- 
posed upon  him  by  the  contract  of  sale;  but 
when  such  a  demand  is  made,  and  the  buyer 
refuses  to  deliver  the  property,  such  demand 
and  refusal  constitute  a  cony^sion,  and  the 
seller  may  bring  an  action  for  the  recovery 
of  the  property  In  the  nature  of  an  action  of 
trover;  and  when  this  Is  done  the  seller  te 
entitled  to  all  the  rights  which  a  plaintiff  in 
such  an  action  is  entitled  to  under  the  stat- 
ute of  this  state,  and  one  of  these  Is  a  right 
to  take  a  verdict  for  damages  alone^  if  he 
sees  proper.  The  right  of  the  buyer  to  dis- 
charge the  obligation  Imposed  by  the  con- 
tract of  sale  by  mere  delivery  ot  the  prop- 
erty to  the  seller  Is  lost  by  a  refusal  to  sur- 
render the  same  upon  demand  made  prior 
to  the  institution  of  the  suit.  If  the  seller  in 
the  suit  subsequently  brought  to  recover  the 
property  elects  to  take  a  verdict  for  the  dam- 
ages alon^  ,In  cases  of  conditional  sales, 
where  the  title  is  reserved,  while  the  plain- 
tiff may  elect  to  take  a  verdict  for  damages 
alone^  the  measure  of  damages  Is  not  in  all 
cases  the  value  of  the  proparty.  If  the 
value  of  the  property  is  greater  than  the 
balance  due  aa  the  debt,  then  the  measure 
of  damages  is  the  balance  due  on  the  debt 
at  the  date  of  the  verdict  If  the  value  of 
the  property  is  less  than  the  balance  due  on 
the  debt,  the  measure  of  damages  Is  the 
value  of  the  property.  In  the  present  case 
the  value  of  the  property  was  admitted  by 
the  defendants  in  their  plea  to  be  the  amount 
stated  in  the  plaintiff's  petition,  and  the' 
amount  so  admitted  was  the  balance  due  on 
the  purchase  price  of  the  property.  It  was, 
therefore,  not  erroneous  for  the  judge  to 
charge  the  Jury  that,  the  plaintiff  having 
elected  to  recover  the  damages  alone,  he 
was  entitled  to  recover  the  amount  admitted 
in  the  defendant's  plea. 

2.  The  f  oregohig  division  of  this  opinion  dis- 
poses of  the  only  question  made  In  the  rec- 
ord which  requires  special  notice.  The  other 
charges  complained  of  were  not  erroneous 
for  any  reason  assigned.  The  evidence, 
though  conflicting  on  several  of  the  material 
issues  In  the  case,  was  su£9cient  to  authorize 
the  verdict  and  the  court  did  not  err  in  re- 
fusing to  grant  a  new  trlaL 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  3.,  absent  on  ac- 
count Ot  sickness. 


(116  Ga.  153] 

SOUTHERN  RT.  CO.  T.  WEBB. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

OABHIGRS  -  INJURY  TO  PASSBNQBR  —  PROXI- 
MATE CAUSE— INTBRVENINO  ACT— OWNER- 
SHIP OF  TRACKS— ADMISSIBILITY  OF  BVI- 
DENCS— MODS  OF  INJURY— SUFFiaSNCY  OF 
BTIDKNCB. 

1.  While  tbs  general  rule  is  that  if,  subse- 
quently to  an  original  wront;fnl  or  negligent 
act,  a  new  cause  has  iutervened,  of  itself  suffl- 


cient  to  stand  as  the  cause  of  the  misfortune, 
the  former  must  be  considered  as  too  remote, 
still  if  the  character  of  the  intervening  act 
claimed  to  break  the  connection  between  the 
original  wron^oi  act  and  the  subsequent  injury 
was  such  as  its  probable  or  natural  consequen- 
ces cauld  reasonably  have  beeu  anticipated,  ap- 
prehended, or  foreseen  by  the  original  wrong- 
doer, the  causal  connection  is  not  broken,  and 
the  original  wrongdoer  is  responsible  for  all  of 
the  consequences  resulting  from  the  intervening 
act 

2.  There  was  no  error  in  any  of  the  rulings 
complained  of  which  required  the  granting  of 
a  new  trial.  The  evidence  authorized  the  ver- 
dict and  the  court  ^d  not  err  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond  county; 
W.  F.  Eve,  Judge. 

Action  by  Louis  Webb  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Jos.  B.  &  Bryan  Cnmmlng,  for  plaintiff  in 
error.  H.  C.  Hammond  and  C.  H.  Cobea,  for 
defendant  In  error. 


COBB,  J.  This  was  an  action  by  the  fa- 
ther of  John  W.  Webb  against  the  Southon 
Railway  Company  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  on  ac- 
count of  the  homicide  of  his  son.  The  trial 
resulted  In  a  verdict  In  favor  of  the  plaintiff, 
and  the  defendant  complained  that  the  court 
erred  in  refusing  to  grant  It  a  new  trial. 

1.  The  petition  alleged  that  John  W.  Webb 
was  a  passenger  on  one  of  the  trains  of  the 
defendant;  that  while  in  one  of  the  cars  of 
the  train,  in  the  exei-cise  of  all  ordinary  care 
and  diligence,  and  Just  as  he  was  about  to 
take  a  seat  near  the  rear  door  of  the  car,  the 
train  was  negligently,  suddenly,  forcibly,  and 
with  great  violence  jerked.  Jarred,  and  jolted, 
and  as  a  result  Webb  was  suddenly  and  with- 
out fault  on  his  part  thrown  through  the  rear 
ddor  of  the  car,  and  fell  across  the  platform 
at  the  end  of  the  car  onto  the  track  on  a 
bridge  over  which  the  train  was  passing  at 
the  time  the  jolt  took  place;  that  he  was 
stunned  by  the  fall,  and  rendered  insensible; 
and  that  while  upon  the  track  in  a  stunned, 
insensible,  and  Injured  condition,  and  unable 
to  walk  or  protect  himself,  be  was  negligently 
run  over  and  killed  by  another  engine  passing 
along  the  track  over  the  bridge.  There  was 
evidence  authorizing  the  Jury  to  find  that 
Webb  was  a  passenger  upon  a  train  of  the 
defendant  and  that  while  this  train  was  go- 
ing over  a  bridge  a  sudden  and  violent  Jolt 
occurred,  sufficient  to  throw  one  from  his 
feet  who  was  standing  in  the  train,  and 
which  had  the  effect  of  Jostling  the  passen- 
gers and  throwing  down  bundles  from  the 
racks  of  the  car;  that  Webb  was  seen  upon 
the  train  Just  before  this  Jolt  occurred,  and 
he  was  then  near  the  rear  door  of  the  car; 
that  he  was  not  seen  afterwards  by  any  one 
who  was  in  the  car;  that  shortly  after  the 
train  upon  which  he  was  last  seen  had  pass- 
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ed  over  the  bridge  an  engine  belonging  to  the 
Georgia  Railroad  Ckimpany  ran  over  and  kill- 
ed Webb,  who  was  lying  across  the  track  on 
the  bridge  Just  at  the  point  where  the  train 
was  when  the  Jolt  occurred;  that,  while  the 
defendant  bad  no  control  over  ttds  engine, 
the  engines  of  the  Georgia  Ralhroad  Com- 
pany bad  a  right  to  nse  this  track,  and  It 
was  known  to  the  defendant  that  the  engines 
of  that  company  might  pass  along  the  track 
at  any  time  when  it  waa  not  otherwise  in 
use.  While  the  eyidence  was  conflicting  as 
to  some  of  the  points  above  referred  to,  there 
was  ample  erldence  authorizing  the  Jury  to 
And  all  of  the  facts  above  stated.  It  Is  con- 
tended by  the  counsel  for  the  plalntlS  that 
from  this  evidence  the  Jury  could  have  fatm- 
red  that  Webb  was  thrown  from  the  rear 
door  of  the  car  upon  the  track,  and  was 
there  in  a  stunned  condition  at  the  time  the 
engine  ran  over  him.  Counsel  for  the  rail- 
way company  contends  that  the  Jury  were 
not  authorised  to  draw  any  such  Inferences, 
and  that  the  plaintiff  has  failed  to  establish 
the  case  made  in  the  petition,  but  that,  even 
If  this  position  Is  not  correct,  and  the  Jury 
were  authorized  to  Infer,  from  the  facts 
above  referred  to,  that  Webb  was  thrown 
from  the  inside  of  the  car  through  the  rear 
door  of  the  same  upon  the  track,  and  stun- 
ned by  the  fall,  still  the  plaintiff  could  not 
recover,  for  the  reason  that  the  negligence  of 
the  defendant  which  resulted  in  Webb's  be- 
ing hurled  upon  the  track  was  not  the  proxi- 
mate cause  of  his  death,  but  that  the  Imme- 
diate cause  of  his  death  was  the  intervention 
of  another  Independent  agency,— that  is,  the 
running  of  the  engine  of  the  Georgia  Ball- 
road  Company  upon  the  tracks  at  that  point. 
As  we  have  reached  the  conclusion,  for  the 
reasons  which  will  be  hereafter  stated,  that 
the  Jury  were  authorized  to  Infer,  from  the 
facts  above  detailed,  that  Webb  was  negli- 
gently thrown  from  the  Inside  of  the  car 
through  the  rear  door  upon  the  track,  it  be-, 
comes  necessary  to  determine  whether  this 
negligence  on  the  part  of  the  defendant  was 
so  far  the  proximate  cause  of  the  death  of 
Webb  that  the  defendant  would  be  liable,  not- 
withstanding the  death  was  not  actually 
brought  about  by  the  fall  from  the  train,  but 
by  the  runnhig  of  the  engine  which  ran  over 
and  killed  him  while  he  was  lying  in  an  In- 
sensible condition  upon  the  track.  See,  In 
this  connection,  Hopkins,  Pers.  InJ.  {f  14-16. 
"No  branch  of  the  subject  of  personal  in- 
juries presents  greater  dlfllculty  than  the  de- 
termination of  liability  for  a  specific  loss, 
with  reference  to  Its  naturalness  and  proxim- 
ity as  a  consequence  of  the  wrongful  act  com- 
plained of."  Watson,  Pers.  Inj.  J  26.  As 
was  said  by  Elbert,  J.,  In  Car  Co.  v.  Barker, 
4  Colo.  844,  84  Am.  Bep.  88:  "What  is  the 
proximate  cause  of  an  injury  in  a  legal  sense 
Is  often  an  embarrassing  question,  involved 
In  metaphysical  distinctions  and  subtleties 
dUBcult  of  satisfactory  application  In  the 
varied  and  practical  affairs  of  life."    Chief 


Justice  Shaw,  In  Marble  v.  City  of  Worcester, 
4  Gray,  397.  said:  "The  whole  doctrine  af 
causation,  conslda«d  In  Itself  metaphysically, 
is  of  profound  difficulty,  even  If  It  may  not 
be  said  of  mystery."  In  Scott  t.  Hunter,  46 
Pa.  195,  84  Am.  Dea  542,  Strang,  3.,  said: 
"Indeed,  it  Is  Impossible  by  any  general  rule 
to  draw  a  line  between  those  Injurious  causes 
of  damage  which  the  law  regards  4s  suffi- 
ciently proximate  and  those  which  ate  too 
remote  to  be  tbe  foundation  of  an  action." 
In  Smith  V.  Telegraph  Co.,  83  Ky.  114,  4 
Am.  St  Bep.  126,  Judge  Hcdt  remained: 
"The  line  between  proximate  and  remote 
damages  Is  exceedingly  shadowy;  so  much 
so  that  the  one  fades  away  Into  the  other, 
rendering  It  ottea  very  difficult  to  determine 
whether  there  Is  such  a  connection  between 
the  wrong  alleged  and  the  refsulting  injury  aa 
to  place  them.  In  contemplation  of  law,  In  tiie 
relation  of  cause  and  effect."  It  has  been 
said  that,  notwithstanding  the  maze  of  doubt 
and  difficulty  with  which  this  subject  seems 
to  be  involved,  still  it  is  possibje  to  take 
a  more  practical  and  simpler  view  than  the 
observations  of  learned  Jurists  would  indicate; 
that  the  practical  administration  of  Justice 
pirefen  to  disregard  the  Intricacies  of  meta- 
physical distinctions  and  subtleties  of  causa- 
tion, and  to  hold  that  the  inquiry  as  to  nat- 
ural and  proximate  cause  and  consequence 
Is  to  be  answered  In  accordance  with  com- 
mon sense  and  commmi  understanding.  Wat- 
son, Pers.  InJ.  |  28.  From  the  author  Just 
cited  we  quote  the  following:  "A  natural 
consequence  is  one  which  has  followed  from 
the  original  act  complained  of  in  the  usual, 
'ordinary,  and  experienced  course  of  events;  a 
result,  therefore,  which  might  reasonably  have 
been  anticipated  or  expected.  Natural  conse- 
quences, however,  do  not  necessarily  Include 
all  such  as,  uimn  a  calculation  of  chances, 
would  be  found  possible  of  occurrence,  or  such 
as  extreme  prudence  might  anticipate,  but 
only  those  which  ensue  from  the  original  act, 
without  any  such  extraordinary  coincidence  or 
conjunction  of  circumstances  as  that  the  usual 
course  of  nature  should  seem  to  have  been  de- 
parted from."  Section  33.  "Prom  the  very 
outset  the  practical  distinction  between  causes 
and  consequences  should  be  borne  In  mind  In 
this  imrtlcnlar:  a  consequence  of  an  original 
cause  may,  in  turn,  become  the  cause  of  suc- 
ceeding consequences.  But  such  a  cause  should 
not,  manifestly,  be  regarded  as  an  intervening 
cause,  which  will  relieve  from  liability  the 
author  of  the  original  cause,  but  rather  as 
only  a  consequence  along  with  the  other  con- 
sequences. A  tortious  act  may  have  several 
consequences,  concurrent  or  successive,  for 
all  of  which  the  first  tort  feasor  is  responsi- 
ble. It  is  not  intervening  consequences,  but 
Intervening  causes,  which  relieve.  The  test 
Is  to  be  found,  it  has  been  said,  not  in  the 
number  of  Intervening  events  or  agents,  but 
In  their  character,  and  In  the  natural  and 
probable  connection  between  the  wrong  done 
and  the  injurious   consequence.    So  long   aa 
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It  affirmatlTely  appears  that  the  mischief  la 
attributable  to  the  original  wrong  as  a  re- 
■olt  which  might  reasonably  have  been  fore- 
seen as  probable,  legal  liability  continues." 
Section  58.  "Some  authorlttes  have  formu- 
lated rules  eta  this  subject  designed  for  gen- 
eral .application,— aa  that  the  defendant  Is 
not  fesponslble  where  there  has  Intervened 
the  willful  wrong  of  a  third  person,  or  Is  lia- 
ble where  snch  act  Is  of  a  negligent  character 
merely.  Bat  the  better  doctrine  Is  believed 
to  be  that  whether  or  not  the  intervening  act 
of  &  third  person  will  render  the  earlier  act 
too  remote  depends  simply  upon  whether  the 
concurrence  of  such  Intervening  act  might 
reasonably  have  been  anticipated  by  the  de- 
fendant" Section  71.  In  Hallway  Co.  v. 
Taylor.  104  Pa.  S15,  48  Am.  Rep.  680,  Mr. 
Justice  Paxson  said:  "In  determining  what 
Is  approximate  cause  the  true  rule  Is  that  the 
injury  must  t>e  the  natural  and  probable  con- 
sequence of  the  negligence;  such  a  conse- 
quence as,  under  the  surrounding  circumstan- 
ces of  the  case,  might  and  ought  to  have  been 
foreseen  by  the  wrongdoer  as  likely  to  flow 
from  his  act"  In  Lane  v.  Atlantic  Works, 
111  Mass.  189,  Oolt  J.,  said:  "The  Injury 
must  be  the  direct  result  of  the  mlacondnct 
charged;  bat  It  will  not  be  considered  too 
remote  If,  according  to  the  usual  experience 
of  mankind,  the  result  ought  to  have  been 
aivr^ended.  The  act  of  a  thbrd  person,  in- 
tervening and  contributing  a  condition  neces- 
sary to  the  Injurious  effect  of  the  original 
negUgence  will  not  excuse  the  first  wrong- 
doer. If  such  act  ought  to  have  been  fore- 
seen. The  original  negligence  still  remains 
a  culpable  and  direct  cause  of  the  injury. 
The  test  is  to  be  found  in  the  probable  In- 
jurious consequences  which  were  to  be  antici- 
pated, not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise."  In 
Scale  ▼.  Railway  Co.,  65  Tex.  278,  57  Am. 
B^.  602,  Chief  Justice  Willie  said:  "What 
character  of  Intervening  act  win  break  the 
caoaal  connection  between  the  original  wrong- 
ful act  and  the  subsequent  injury  is  also  left 
in  doubt  by  the  decisions.  If  the  interven- 
ing cause  and  its  probable  or  reasonable  con- 
sequences be  such  as  could  reasonably  have 
been  anticipated  by  the  original  wrongdoer, 
the  current  of  authority  seems  to  be  that  the 
connection  is  not  broken."  See,  also.  Invest- 
ment Co.  v.  Hees  (Colo.  Sup.)  42  Pac.  42,  45; 
21  Am.  ft  Eng.  Bnc.  Law  (2d  Bd.)  p.  486  et 
seq. 

Treating  It  as  established  In  the  present 
case  that  Webb  was  upon  the  track  of  the 
defendant  In  an  Insensible  condition  as  a  re- 
sult of  the  negligence  of  the  defendant.  Is  It 
reasonable  or  nnreasonable  to  hold  that  the  de- 
fendant fSbonld  have  apprehended  that  a  per- 
son In  this  condition,  in  such  a  place,  might 
be  injured  or  killed  by  the  running  of  an  en- 
gine upon  the  track?  Was  the  defendant 
bound  to  anticipate  that  injury  or  death  might 
result  to  a  person  In  such  a  condltlcm  In  such 


a  place?  The  track  was  under  the  control  of 
the  defendant,  and.  If  Webb  had  been  killed 
by  an  engine  of  the  defendant  which  came 
along  the  track  after  the  train  from  which 
Webb  was  thrown  had  passed,  the  defendaiit 
wotild  have  been  liable,  although  the  em- 
ployes in  charge  of  the  engine  had  been 
wholly  free  from  negligence.  Ha!hx>ad  Co.  v. 
Nix,  68  Oa.  672.  In  that  case  Mr.  Chief  Jus- 
tice Jackson  said:  "Suppose  there  bad  been 
a  prosecution  for  murder,  who  would  be  found 
guilty  thereof,— the  conductor  of  the  train  who 
did  the  deed  of  throwing  him  off  and  under, 
or  the  conductor  of  the  other  train  who  ran 
unconsciously  over  him?  Clearly,  he  who  did 
the  intentionally  wrongful  act,  and  whose  act 
caused  his  death."  The  principle  upon  which 
the  ruling  In  'the  NIz  Case  is  founded  is  that 
a  railway  company  is  bound  to  know  that  Its 
tracks  may  be  used  at  any  time  by  the  en- 
gines and  trains  of  the  company,  and  is  bound 
to  anticipate  and  apprehend  any  consequence 
that  may  result  to  one  who,  on  account  of  Its 
negligence,  is  left  in  a  condition  In  which  and 
in  a  place  where  he  Is  liable  to  be  injured  by 
the  running  of  such  trains.  If  a  railway  com- 
pany is  bound  to  anticipate  and  apprehend 
that  one  left  In  a  helpless  condition  in  a  peril- 
ous place  upon  its  tracks  through  Its  negli- 
gence may  be  injured  by  one  of  Its  own  en- 
gines or  trains  running  thereon,  is  it  not  equal- 
ly bound  to  so  anticipate  and  apprehend  any 
Injury  which  might  result  to  such  a  person 
from  an  engine  of  another  company,  which 
the  first  company  knew  had  a  right  to  and  did 
actually  use  the  tracks  from  time  to  time? 
It  would,  indeed,  bring  about  a  curious  result 
if  the  defendant  would  be  liable  in  such  a 
case  only  when  the  second  engine  or  train 
was  owned  by  It.  It  must  be  kept  In  mind 
that  in  such  cases  no  negligence  is  claimed 
against  the  persons  in  charge  of  the  second 
train  or  engine.  They  are  blameless.  If 
there  is  any  liability,  it  results  from  the  neg- 
ligence of  those  In  charge  of  the  train  which 
left  the  person  killed  in  a  perilous  situation 
upon  the  track.  It  would  seem  that  owner- 
ship of  the  second  engine  or  train  would  be 
entirely  Immaterial,  and  the  only  question  to 
be  considered  would  be  whether  the  first  com- 
pany knew,  or  ought  to  have  known,  that  the 
second  engine  or  train,  no  matter  by  whom 
owned,  had  a  right  to,  or  did  actually  from 
time  to  time,  use  the  track  at  the  place  at  which 
the  person  was  killed.  When  a  railway  compa- 
ny negligently  leaves  a  person  upon  its  track  in 
a  helpless  condition.  It  will  certainly  be  held 
liable  for  any  injurious  consequences  which 
may  result  to  such  a  person  growing  out  of 
the  running  of  trains  along  the  track,  without 
regard  to  the  ownership  of  such  trains,  it 
the  company  knew  or  ought  to  have  appre- 
hended that  the  trains  would  pass  along  the 
track  at  that  point  The  present  case  is  very 
similar  to  the  case  of  Byrne  v.  Wilson,  15 
Ir.  C.  L.  332.  That  was  a  case  brought  in 
1862,  under  Lord  Campbell's  act,  by  William 
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Byrne,  as  administrator  of  Mary  Byrne, 
against  a  person  who  was  alleged  to  be  the 
pfoprletor  of  certain  omnibuses,  and  as  such 
engaged.  In  the  business  of  a  common  carrier 
of  passengers.  Mary  Byrne  was  a  passenger 
In  one  of  the  omnibuses,  and  through  the  neg- 
ligence of  the  servants  of  the  defendant  the 
omnibus  was  precipitated  Into  the  lock  of  a 
canal,  and  Mary  Byrne  was  there  In  an  in- 
sensible condition,  when  the  keeper  of  the 
lock  turned  the  water  therein,  and  she  was 
drowned.  It  was  held  that,  although  the  death 
of  Mary  Byrne  was  not  caused  Immediately 
by  the  act  of  the  defendant,  It  was  such  a 
consequential  result  of  that  act  as  entitled 
her  representative  to  maintain  an  action.  Le- 
froy,  C.  J.,  said  (page  340):  "It  was  not  the 
negligence  of  the  defendant  that  was  the  im- 
mediate occasion  of  her  death,  but  it  was  the 
negligence  of  the  defendant  that  put  her  into 
a  position  by  which  she  lost  her  life,  as  a 
consequential  injury  resulting  from  that  neg- 
ligence; and  although  that  death  was  not 
caused  Immediately  by  the  act  of  the  defend- 
ant, nor  was  the  immediate  and  Instantaneous 
result  of  his  negligence,  yet  it  was  the  con- 
sequential result  of  the  defendant's  act,  and 
enables  her  representattve  to  maintain  this  ac- 
tion." The  defendant  knew  that  the  Georgia 
Raibroad  Company  had  a  right  to  use  these 
tracks.  It  also  knew  that  it  might  use  them 
at  any  time.  When,  therefore,  Webb  was 
negllgentiy  thrown  upon  the  tracks,  and  left 
there  in  a  helpless  condition,,  the  defendant 
was  bound  to  apprehend  and  anticipate  that 
Injurious  consequences  would  likely  result  to 
him  from  the  use  of  the  track  by  the  serv- 
ants and  agents  of  the  Georgia  Railroad  Com- 
pany In  charge  of  its  engines  and  trains. 
This  being  so,  the  negligence  of  the  defend- 
ant which  resulted  In  leaving  Webb  helpless 
upon  its  tracks  was  in  law  the  proximate 
cause  of  his  death,  notwithstanding  his  death 
was  actually  brought  about  by  another  agency. 
We  do  not  think  this  ruling  Is  in  conflict 
•with  any  of  the  cases  cited  in  the  brief  of 
counsel  for  the  plaintiff  In  error.  In  Perry 
▼.  Railroad  Co.,  66  Ga.  746,  the  plalntifT  had 
deposited  his  luggage  in  a  car  of  the  defend- 
ant, intending  to  go  upon  the  train  as  a  pas- 
senger, and  left  the  car,  and  engaged  in  con- 
versation with  another  person  in  the  depot. 
While  so  engaged,  his  attention  was  called  to 
the  fact  that  the  train  had  moved  off,  and  he 
ran  until  he  reached  the  end  of  the  car  shed. 
While  passing  through  the  gateway  of  the 
car  shed,  he  came  In  contact  with  the  engine 
of  another  company,  which  was  coming  Into 
the  shed,  and  as  a  consequence  received  se- 
rious Injuries.  It  was  held  that  the  negligence 
of  the  railroad  company  In  starting  its  train 
without  giving  a  signal  was  not  the  proxi- 
mate cause  of  the  Injury  which  the  plalntlfT 
subsequently  received  by  running  against  the 
engine  of  another  train  In  his  effort  to  catch 
the  defendant's  train.  The  defendant  could 
not  have  foreseen,  nor  was  it  bound  to  antici- 


pate or  apprehend,  that,  as  a  result  of  its  neg- 
ligence In  starting  Its  train  without  a  signal, 
a  passenger  would.  In  attempting  to  catch  the 
train,  run  against  the  engine  of  another  train, 
and  receive  serious  Injuries.  In  the  case  of 
Mayor,  etc.,  v.  Dykes,  108  Ga.  847,  31  8.  E. 
443,  a  street  car  company  had  negIIgentlx,con- 
Btructed  Its  track  so  that  the  rails  were  dbove 
the  surface  of  the  street  The  plaintiff,  while 
driving  a  horse  attached  to  a  two-wheel  road 
cart,  attempted  to  drive  across  the  track  at 
an  angle  of  about  45  degrees.  The  wheds  of 
bis  cart  came  In  contact  with  the  Iron  rails 
of  the  track,  slipped  along  the  track,  and 
made  a  scraping  noise,  which  caused  the  horse 
to  take  fright  and  run  away.  The  cart  collid- 
ed with  a  wagon,  and  plaintiff  was  thrown  to 
the  ground  and  seriously  Injured.  Although 
the  street  car  company  may-  have  been  negli- 
gent In  the  way  It  constructed  its  track,  it 
certainly  could  not  have  foreseen  that,  as  a 
result  of  this  negligence,  a  scraping  noise 
would  be  made,  and  that  this  noise  would 
frighten  a  horse,  and  the  horse  would  run 
away,  and  the  vehicle  to  which  he  was  hitch- 
ed would  collide  with  a  wagon,  and  the  plain- 
tiff would,  as  a  result,  be  Injured.  Of  course, 
if  the  cart  bad  been  overturned  as  a  result  of 
the  tracks  being  built  too  high  above  the  sur- 
face of  the  street,  and  Injjiry  had  resulted  from 
an  accident  of  this  character,  the  case  would 
have  been  different.  In  Railroad  Co.  v.  Price, 
lOe  Ga.  176,  32  S.  E.  77,  43  L.  R.  A.  402,  71 
Am.  St.  Rep.  246,  the  plaintiff  was  a  pas- 
senger who  had  been  carried  wrongfully  be- 
yond her  station,  and  when  this  fact  was  dis- 
covered she  was  requested  to  alight  at  another 
station,  which  she  did,  and  was  carried  to  a 
hotel  by  the  conductor.  While  at  the  hotel  a 
lamp  in  her  room  exploded,  and  as  a  conse- 
quence she  sustained  damage.  It  was  held 
tliat  the  railway  company  was  not  liable  for 
the  injury  thus  sustained.  The  defendant 
could  not  have  foreseen,  apprehended,  or  an- 
ticipated that  the  plaintiff  would  suffer  in- 
juries of  the  character  received  by  her  at  the 
hotel;  and  hence  its  negligent  act  In  carrying 
her  beyond  her  station  could  not  be  said  to 
be  the  proximate  cause  of  the  injuries  ttaos 
received.  In  Railway  Co.  v.  Edwards,  111 
Ga.  528,  36  S.  B,  810,  the  plaintiff  was  a 
brakeman  on  a  freight  train,  and  was  ordered 
by  the  conductor  to  Jump  off  the  train  for  the 
purpose  of  changing  the  switch.  In  obedience 
to  this  order,  the  plaintiff  Jumped  from  the 
car  on  which  he  was  standing,  and,  being 
unable  to  see  the  ground  beneath  him,  hia 
right  foot  was  caught  in  a'  frog  of  the  switch, 
the  frog  not  having  been  blocked  so  as  to 
prevent  such  an  accident,  and  the  wheels  of 
the  car  ran  over  and  crushed  his  foot  The 
distinction  between  that  case  and  the  present 
will  be  apparent  when  the  following  language 
of  Mr.  Justice  Little  In  the  opinion  in  that 
case  is  considered:  "The  direct  and  proxi- 
mate cause  of  the  injury  which  the  plaintifF 
sustained  was  his  Jumping  from  the  train. 
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and.  It  he  is  entitled  to  recover  damages 
*rom  tbe  defendant  company  therefor,  It  Is  be- 
cause of  some  negligence  on  the  part  of  said 
company  which  caused  the  Jump  from  which 
the  Injury  resulted,  or  negligence  In  not  pro- 
tecting the  place  where  in  fact  he  did  Jump. 
As  we  have  seen,  It  Is  not  charged  in  the  pe- 
tltiou  that  the  railroad  company  was,  through 
its  conductor,  negligent  In  directing  the  plain- 
tiff to  jmnp  from  the  car  at  the  time  he  did." 
It  was  held  that  the  failure  to  block  the  switch 
was  not  an  act  of  negligence. 

In  tbe  determlnatlou  of  tbe  question  Just 
presented  we  have  been  very  much  aided  by 
the  carefully  prepared  brief  of  counsel  for  the 
defendant  in  error.  The  brief  shows  not  only 
laborious  research,  bnt  ability  and  power  of 
discrimination,  and  we  take  occasion  to  ex- 
press our  appreciation  of  the  valuable  aid 
thus  brought  to  as  in  the  decision  of  this  puz- 
zling question. 

2.  The  motion  for  a  new  trial  contains  nn- 
meroas  assignments  of  error  on  rulings  npon 
the  admissibility  of  evidence.  Several 
grounds  complain  that  the  court  erred  in  not 
allowing  testimony  to  be  offered  for  the  pm:- 
pose  of  Impeachment,  which  related  to  mat- 
ters which  were  Immaterial  and  irrelevant. 
While  the  Judge  seems  to  have  permitted 
the  cross-examination  of  different  witnesses 
laying  the  foundation  for  impeachment  to 
take  a  very  wide  range,  we  cannot  say  that 
any  evidence  he  admitted  was  altogether  Ir- 
relevant. Bnt,  even  tf  It  was,  the  error  thus 
committed  would  not  be  sufficient  to  have  re- 
quired the  granting  of  a  new  trial.  The  de- 
fendant offered  in  evidence  a  chain  of  title 
showing  that  the  South  Carolina  &  Georgia 
Railroad  Company  was  the  proprietor  of  the 
tracks  at  the  point  where  the  injury  occurred 
and  the  yards  adjacent  thereto,  and  also  of- 
fered a  contract  between  the  city  council  of 
Augusta  and  this  railroad  company;  the  pur- 
pose in  offering  this  evidence  being  to  show 
that  the  engine  of  the  Georgia  Railroad  Com- 
pany was  upon  the  tracks  at  the  point  where 
Webb  was  injured,  not  by  permission  of  the 
defendant,  but  in  its  own  right  under  a  con- 
tract made  with  tbe  city  council  and  the 
predecessor  In  title  of  the  Sonth  Carolina  & 
Georgia  Railroad  Company.  This  evidence 
was  rejected,  and  error  Is  assigned  ux>on  this 
rulhtg.  It  was  immaterial  who  owned  the 
tracks  and  the  yards  adjacent  thereto^  The 
defendant  was  shovni  to  be  in  control  of  the 
tracks  at  the  place  where  the  Injury  occuiv 
red,  and  also  the  adjacent  yards  in  the  state 
of  South  Carolina.  It  was  immaterial  wheth- 
er the  Georgia  Railroad  Company  ran  its  en- 
gine over  the  track  by  its  own  right  or  by 
permission  of  the  defendant  It  did  not  mat- 
ter under  whose  authority  the  engine  was  oit- 
erated  upon  the  track.  The  only  material 
qnestion  was  whether  the  defendant  knew  or 
sbonid  have  known  that  the  Georgia  Railroad 
Company  was  in  the  habit  of  using  the  tracks 
at  that  point.  There  was  evidence  authorlz- 
uig  the  Jnry  to  find  that  such  was  the  case. 


What  has  Just  been  said  disposes  of  that 
ground  of  the  motion  which  complains  that 
the  court  erred  in  allowing  a  witness,  who 
was  an  employ^  in  charge  of  the  Georgia 
Railroad  engine,  to  testify,  in  effect,  that 
the  engine  was  on  the  tracks  by  permission 
of  the  defendant  Even  if  the  Judge  commit- 
ted any  error  in  any  of  the  rulings  complain- 
ed of  in  the  motion  for  a  new  trial,  we  do  not 
think,  after  a  careful  examination  of  the  mo- 
tion for  a  new  trial  and  the  entire  record  in 
the  case,  that  there  should  be  a  reversal  of 
the  Judgment  for  any  of  the  reasons  assign- 
ed In  the  motion. 

It  remains  only  to  dispose  of  that  assign- 
ment of  ^Tor  which  complains  that  the  ver- 
dict was  not  warranted  by  tbe  evidence.  It 
was  earnestly  argued  by  counsel  for  the  plain- 
tiff in  error  that  there  was  no  evidence  au- 
thorizing a  finding  for  tbe  plaintiff.  It  was 
contended  that,  as  the  petition  alleged  that 
Webb  was  thrown  through  the  rear  door  of 
the  car  across  the  platform  at  the  end  of  tbe 
car  and  onto  the  tracks,  and,  as  a  result,  was 
stunned  and  rendered  Insensible,  the  plaintiff 
cannot  recover  upon  a  general  presumption  of 
negligence  against  the  ccmipany,  but  his  re- 
covery must  be  based  npon  evidence  author- 
izing the  Jury  to  find  that  he  was  injured  in 
the  manner  described  in  the  petition;  that  Is, 
by  being  thrown  from  the  inside  of  the  car 
through  the  door  across  the  platform  onto 
the  tracks.  Under  the  view  we  have  takeu 
of  the  case.  It  is  unnecessary  to  determine 
whether  a  recovery  could  be  had  if  tbe  evi- 
dence failed  to  show  to  tbe  satisfaction  of  tbe 
Jury  that  Webb  was  thrown  from  the  car  in 
the  manner  described  in  the  petition.  There 
was  abundant  evidence  authorizing  the  Jury 
to  find  that  Webb  was  upon  the  tram  as  a 
passenger,  and  that  while  be  was  upon  the 
train  there  was  a  Jolt  of  the  train,  which  was 
sudden,  nnnsual,  and  violent,  its  character 
being  such  that  the  passengers  were  Jostled 
in  their  seats,  bundles  were  thrown  from  the 
seats  and  racks,  and  a  person  in  the  aisle  of 
the  car  would  probably  have  been  thrown 
from  bis  feet  There  was  no  one  who  saw 
Webb  actually  thrown  through  the  door  to 
the  platform  and  upon  the  track.  The  last 
that  was  seen  of  him,  which  was  Just  before 
the  Jolt  came,  he  was  making  his  way  to- 
wards the  rear  of  the  car,  looking  for  a  seat, 
and  bad  reached  a  point  near  the  door  of  the 
car.  Nothing  more  was  seen  of  him  until  be 
was  found  In  a  mangled  condition  by  the 
employes  in  charge  of  the  raih:oad  engine 
which  had  run  over  him.  All  of  the  evidence 
In  the  record  which  bears  upon  the  question 
as  to  whether  Webb  was  thrown  from  the  car 
as  described  in  the  petition  is  contained  la  the 
testimony  of  the  witness  Stainall,  -and  we 
quote  the  exact  language  of  this  testimony: 
"We  got  on  at  Broad  street  together.  John 
Webb  got  on  the  first  step  between  the 
coaches,  and  I  got  on  the  next  one,  and  he  was 
on  the  platform;  and  I  tamed  and  went  to- 
wards the  back  end  of  the  car,  and  had  a 
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couple  of  bundles  In  my  hand.  As  I  was 
going  along,  Mr.  Pardne  asked  me  what  I 
was  doing  there,  and  I  sat  on  the  side  of  the 
car,  and  was  talking  to  bim,  when  John 
Webb  came  through  the  train  and  passed  by 
us,  and  went  on  toward  the  rear  of  the  train. 
At  or  abont  that  time  the  train  stopped  inside 
of  the  bridge  all  at  once.  I  mean,  by  stop- 
ping all  at  once,  it  was  going  along  ten  or 
fifteen  miles  an  hour,  and  all  at  once  it  stop^ 
ped.  It  was  a  bard  jerk.  It  would  have 
jerked  a  man  down  if  he  had  been  standing 
on  bis  feet.  Jliat  occurred  right  immediately 
after  I  saw  Mr.  Webb  standing  up  near  the 
rear  of  the  train.  It  was  not  more  than  a 
minute,  or  something  like  that  I  was  talk- 
ing to  Mr.  Fardue,  and  then  the  Jerk  came, 
and  people  was  making  remarks  about  the 
Jerk  coming,  and  still  I  did  not  pay  no  atten- 
tion to  him.  I  did  not  know  anything  was 
the  matter  with  him  at  that  time.  I  did  not 
find  out  for  certain  what  had  become  of  him 
until  the  next  morning.  After  I  got  off  at 
Bath,  I  asked  for  him,  but  nobody  had  seen 
him.  I  don't  think  I  changed  my  position  on 
that  seat  after  I  saw  blm<  It  is  Just  a  short 
run  from  Augusta  to  Bath,  and  I  sat  there 
talking  to  Mr.  Fardue.  The  reason  I  didn't 
look  around  for  John  Webb,  I  was  talking, 
and  never  put  my  mind  on  it.  I  thought 
maybe  he  was  sitting  behind  ns."  To  sus> 
tain  the  verdict  it  is  not  necessary  for  us  to 
bold  that  this  testimony  of  Sbinall  required  a 
finding  that  Webb  was  burled  through  the 
rear  door  of  the  car  by  the  Jerk  of  the  train. 
If  the  Jury  could  legitimately  infer  from 
this  testimony  that  such  was  the  case,  we 
have  no  right  to  disturb  their  verdict  aftor 
it  has  been  approved  by  the  trial  Judge.  The 
able  and  learned  counsel  for  the  plaintiff  In 
error  presented  the  case  to  us  in  such  a  way 
that,  if  we  had  been  sitting  as  a  Jury,  or 
even  as  a  court  of  appeals,  with  power  to 
pass  upon  the  weight  of  testimony,  we  would 
probably  have  decided  with  him  at  the  close 
of  his  argument.  It  is,  however,  not  within 
our  province  to  pass  upon  cases  like  a  Jury, 
nor  have  we  any  desire  to  do  so.  Our  author* 
ity  extends  simply  to  determining  whether, 
under  a  given  state  of  facts,  the  jury  could 
legitimately  arrive  at  a  given  result  While 
we  do  not  think  It  is  probable  that  Webb  was 
thrown  through  the  door  of  the  car  in  the 
manner  claimed,  stiU  It  is  possible  that  this 
took  place,  and  under  the  evidence  disclosed 
by  the  record  we  think  the  Jury  were  author- 
ized to  so  find.  There  is  some  mystery  about 
the  case,  but  as  was  said  by  Mr.  Chief  Jus- 
tice Bleckley  in  Ballroad  Oo.  v.  Rouse,  77 
Ga.  407,  S  S.  E.  808,  "Juries  have  no  more 
important  function  than  to  solve  mysteries." 
The  Jury  have  solved  this  mystery  to  their 
own  satisfaction.  The  trial  Judge  has  ap- 
proved their  solution,  and  we  have  no  author- 
ity to  interfere. 

The  Judgment  must  be  affirmed.  All  tiie 
Justices  concurring,  except  LEWIS,  }»  absent 
<>n  account  of  sickness. 


(UK  Ga.  IM) 

HOLDER  et  al.  v.  JBLKS  et  aL 

JELKS  et  aL  v.  HOLDER  et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

UANDAMUS-RBVIBW— "FAST"    BILL    OF   EX- 
CEPTIONS. 
1.  No  judgment  in  a  mandamus  case,  though 
the  same  be  one  finally  disposing  ot  it  upon  its 
merits,  can  be  properly  brought  to  the  supreme 
court   except   by   a   "fast"   bill   ot  exceptions. 
The  dedsiou  of  this  conrt  in  Thompson  v.  Mc- 
Ghee,  19  8.  E.  32,  93  Ga.  254,  is,  upon  a  review 
thereof,  approved. 
(Syllabus  by  the  Court) 

Error  from  superior  court;  Pulaski  coun- 
ty;  D.  M.  Roberts,  Judge. 

Petition  for  mandamus  by  W.  P.  Jelks 
and  others,  trustees,  against  T.  J.  Holder, 
chafrman.  and  others.  Judgment  on  a  ver- 
dict directed  for  plaintiffs,  and  both  parties 
bring  error.    Writ  In  each  case  dismissed. 

W.  L,  Grlce  &  Sons  and  J.  H.  Martin,  for 
plaintiffs.  Hardeman,  Davis,  Turner'  A 
Jones  and  T.  0.  Taylor,  for  defendants. 

LUMPKIN,  P.  J.  A  peUUbn  for  manda- 
mus and  injunction  by  Jelks  and  others 
against  Holder  and  others,  composing  the 
board  of  education  of  Pulaski  county,  and 
Sanders,  county  school  commissioner,  was 
presented  to  his  honor  D.  M.  Roberts.  He 
granted  an  order  requiring  the  defendants  to 
show  cause  on  the  3d  day  of  February,  1902, 
why  the  writ  of  mandamus  should  not  Issue. 
There  was  a  postponement  of  the  hearing 
until  February  Sth.  On  that  day  "the  said 
case  came  up  toe  a  bearing,  and  was  beard 
and  tried"  upon  the  petition,  a  demurr«  and 
answer  thereto,  which  had  been  filed  by  the 
defendants,  and  upon  evidmce  submitted  by 
both  sides.  The  Judge  passed  an  order  over- 
ruling ttae  demurrer,  and  directed  that  the 
case  be  returned  to  the  ensuing  February 
term  of  the  court,  on  the  ground  that  it  In- 
volved issues  of  fact  which  should  be  passed 
upon  by  a  jury.  The  defendants  excepted 
pendente  lite  to  the  overruling  of  their  de- 
murrer. The  case  coming  on  for  a  hearing 
In  term,  the  defendants  again  presented  and 
insisted  upon  their  demurrer,  which  had 
been  overruled  as  stated.  The  judge,  there 
being  no  objection  on  the  part  of  counsel  for 
the  plaintiffs,  heard  argummt  on  this  de- 
murrer, and  at  the  conclusion  of  the  dis- 
cussion announced  orally  that  he  would  sus- 
tain the  same  on  the  ground  that  injunction 
and  mandamus  could  not  be  Joined  In  one 
and  the  same  action.  Thereupon  the  plain- 
tiffs amended  their  petition  so  as  to  elim- 
inate therefrom  "the  Injimctlon  feature"  of 
the  case.  The  court  then  passed  another  or- 
der overruling  the  demurrer,  and  the  case 
went  to  trial  before  a  Jury,  both  sldf«  bi- 
trodudng  testimony.  After  the  same  had 
been  dosed,  the  court  ruled  out  all  the  evi- 
dence of  the  defendants,  and  directed  a  ver- 
dict for  the  plaintiffs.  Subsequently  the  de- 
fendants presented  to  the  Judge  a  bill  of  ex 
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ceptions.  It  was  not,  however,  tendered 
within  the  time  allowed  by  law  for  suing  out 
"fast"  writs  of  error.  In  this  bill  of  excep- 
tions eiTor  was  assigned  upon  the  first  order 
oremiltng  the  defendants'  demurrer  to  the 
plaintiffs'  petition  to  which  exception  had 
been  taken  pendente  lite;  also  upon  the 
order  oyerrullng  this  demurrer  the  second 
time;  also  upon  the  ruling  out  of  the  testi- 
mony Introduced  for  the  defendants  at  the 
trial  before  the  Jury;  and  also  npon^  the 
direction  of  the  verdict  In  favor  of  the  plain- 
tiffs. There  are  in  the  bill  of  exceptions  nu- 
merous other  assignments  of  «Tor  upon  rul- 
higs  made  while  the  trial  was  hi  progress 
before  the  jury,  but  they  are  wholly  Imma- 
terial to  the  present  Inquiry,  which  Is  wheth- 
er or  not  this  court  should  sustain  a  motion 
to  dismlse  the  writ  of  error  made  by  the  de- 
fendants in  error  when  the  case  was  called 
here,  and  based  on  the  ground  that  the  bill 
of  exceptions  was  not  tendered  to  the  Judge 
In  due  time.  Counsel  for  the  plaintiffs  in 
error  sought  to  meet  this  motion  by  another, 
which  was  to  transfer  the  case  to  the  nest 
term  on  the  ground  that  It  properly  came 
here  njwn  an  ordinary  or  "slow"  writ  of 
error,  and  that  the  clerk  had  erroneously 
placed  It  upon  the  docket  of  the  present 
term.  We  think  the  motion  to  dismiss 
should  prevail.  Though  the  obvious  purpose 
of  the  bill  of  exceptions  Is  to  reverse  a  final 
Judgment  adverse  to  the  plaintiffs  in  error 
which  had  been  rendered  In  a  mandamus 
case,  and  they  are  seeking  to  bring  about 
this  result  by  setting  aside  rulings  which  led 
to  the  rendition  of  that  Judgment,  we  are 
nevertheless  of  the  opinion  that  the  bill  of 
exceptions  was  tendered  too  late.  Indeed, 
we  do  not  regard  the  question  as  an  open 
one.  Section  4874  of  the  Civil  Code  reads 
as  follows:  "Upon  refusal  to  grant  the 
mandamus  nlal,  petitioner  may  have  his  bUI 
of  exceptions  to  the  suiHreme  court  as  In, 
cases  of  the  granting  and  refusing  Injunc- 
tions, and  either  party  dissatisfied  with  the 
Judgmoit  on  the  hearing  of  the  answer  tot 
the  mandamus  nisi  may  likewise  file  his  bill 
of  exceptions."  This  section  was  codified 
from  the  act  of  September  26,  1883,  "to  fix 
the  time  and  method  of  trial  in  cases  of 
mandamus  before  the  Judges  of  the  superior 
courts,  and  in  the  superior  and  supreme 
courts."  Acts  1882-83,  p.  103.  This  act  was 
under  construction  hi  the  case  of  Thompson 
T.  McOhee,  93  6a.  254,  19  S.  B.  82,  in  which 
this  court  ruled  that  "a  bill  of  exceptions  as- 
signing error  uipon  the  refusal  of  the  court 
to  grant  a  mandamus  absolute  must  be  ten- 
dered and  certified  within  twenty  days  from 
the  date  of  the  decision  complained  of, 
whether  rendered  in  term  or  vacatton";  and 
that  when  "the  bill  of  exceptions  is  certified 
more  than  twenty  days  after  the  date  of 
tnch  decision,  the  writ  of  error  must  be  dis- 
missed." Plainly  and  unmistakably  this  de- 
cision means  that  no  Judgment  in  a  manda- 
mus case,  though  the  same  be  one  finally  di»- 
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posing  of  it  on  Its  merits,  can  be  properly 
brought  to  this  court  except  by  a  "fast"  bill 
of  exceptions.  We  were  asked  to  review 
and  overrule  the  ruling  made  in  the  case 
dted.  We  decline  to  do  so,  but  adhere  to  it 
as  correct.  As  the  writ  of  error  upon  the 
main  bill  of  exceptions  must  be  dismissed, 
It  is  not  necessary  to  pass  upon  the  cross-bill 
of  exceptions. 

Writ  of  error  in  each  case  dismissed.  All 
the  Justices  concurring,  except  LEWIS,  J., 
absent  on  account  of  sickness. 


(U6  Oa.  136) 
BACON  et  al.  v.  JONES. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

WRITS  OF  ERROR— ORDINARY  OR  "PAST" 
WRITS— PROHIBITION. 

1.  Where  a  writ  of  prohibition  has  been  ap- 
plied for  and  granted  m  vacation,  and  the  de- 
fendant takes  no  exception  to  the  granting  of 
the  writ,  and  the  case  is  returned  to  the  supe- 
rior court,  and,  the  pleadings  making  a  ques- 
tion of  fact,  the  jury  at  the  trial  term  return 
a  verdict  iu  favor  of  the  defendant,  a  writ  of 
error  filed  by  the  plaintiff  to  rulings  of  the 
judge  pending  the  trial  is  an  ordinary,  and  not 
a  "fast,"  writ  of  error. 

(Syllabua  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; Pope  Barrow,  Judge. 

Writ  of  prohibition  on  petition  of  A.  S. 
Bacon  &  Sons  against  Q.  Noble  Jones.  Judg- 
ment for  defendant  asd  petitioners  bring 
error.  Motion  to  dismiss  writ  denied,  and 
case  transferred  to  the  next  term. 

Wm.  B.  I<eakln,  for  plaintiffs '  hi  error. 
Beckett  &  Beckett,  for  defendant  in  error. 

SIMMONS,  C.  J.  In  November,  1899,  A. 
a.'  Baton  &  Sons  applied  to  the  Judge  of  the 
superior  court  for  a  writ  of  prohibition 
against  a  magistrate,  seeking  to  prohibit  him 
from  exercising  jurisdiction  In  a  certain 
case.  The  Judge  granted  the  writ  and  to 
his  action  no  exception  was  taken.  The  case 
was  regularly  returned  to  the  superior  court 
and  In  February,  1902,  it  was  reached  up(m 
the  docket  and  was  tried  before  a  Jury  upon 
the  Issues  of  tact  made  by  the  petition  and 
answer.  Evidence  was  introduced  by  both 
parties.  The  Jury  found  for  the  defendant, 
whereupon  the  plaintiffs  filed  their  bill  of 
exceptions  complaining  of  certain  rulings  as 
to  the  admissibility  of  evidence  and  of  the 
refusal  of  the  Judge  to  dta:ect  a  verdict  In 
their  favor.  This  bill  of  exceptions  was  not 
presented  to  the  judge  within  20  days  after 
the  trial  of  the  case,  but  was  presented  wiOi- 
in  the  proper  time  for  an  ordinary  bill  of 
exceptions.  When  the  case  reached '  this 
court,  the  clerk  placed  it  on  the  docket  as 
a  "fast"  writ  of  error.  When  it  was  reached 
In  Its  order  In  this  court,  the  defendant  in 
errw  moved  to  dismiss  the  writ  of  error,  on 
the  ground  that  the  bill  of  exceptions  had 
not  been  sued  out  within  .the  time  prescribed 
for  "fast"  writs  of  error.  The  plaintiffs  In 
error,  on  the  other  hand,  moved  to  transfer 
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the  case  to  the  docket  of  the  next  term,  on 
the  ground  that  it  -was  not  a  "fast"  writ  of 
error,  but  an  ordinary  one.  These  motions 
ore  in  order  for  consideration,  but,  of  course, 
we  cannot  now  consider  the  merits  of  the 
case.  Prior  to  1870  every  such  case  brought 
to  this  court  came  up  under  the  general  law, 
which  required  a  bill  of  exceptions  to  be 
signed  and  certified  wlthha  30  days  from  the 
adjournment  of  the  court  In  1870  the  leg- 
islature enacted  that  In  cases  of  application 
for  injunction  and  the  granting  or  refusing 
of  the  same,  in  applications  for  the  appoint- 
ment of  a  receiver  or  other  extraordinary 
remedy  In  equity,  the  dissatisfied  party  might 
bring  the  case  to  this  court  within  10  days 
thereafter.  Subsequently  this  time  was  in- 
creased to  20  days.  The  terms  of  this  act 
show  plainly  that  It  applied  to  Interlocutory, 
and  not  to  final,  Judgments.  The  provisions 
of  the  act  were  afterwards  extended  to  other 
cases,  including  those  In  which  complaint 
was  made  of  the  granting  or  refusal  of  tem- 
porary alimony,  the  granting  or  refusal  of 
attachments  against  fraudulent  debtors,  ap- 
plications for  the  discharge  of  the  defendant 
In  bail  trover  proceedings,  applications  for 
mandamus  absolute,  quo  warranto,  and  to  all 
criminal  cases.  Each  of  the  acts  thus  ex- 
tending the  act  of  1870  applied  to  interloc- 
utory Judgments,  or  to  Judgments  rendered 
without  the  verdict  of  a  Jury,  except  the  acts 
relating  to  mandamus,  to  quo  warranto,  and 
to  criminal  cases.  These  latter  acts  by  their 
fery  terms  applied  to  final  Judgments  after 
d  trial  before  a  Jury.  The  writ  of  prohibi- 
tion has  never  been  expressly  made  by  the 
legislature  a  case  for  a  "fast"  writ  of  error. 
It  becomes  so  only  by  the  adoption  of  the 
present  Code,  In  which  It  is  embraced  in  tiie 
words  "or  other  extraordinary  remedy"  (Civ. 
Code,  §  5540),  as  follows:  "In  all  cases 
where  an  application  for  an  Injunction  or  re- 
ceiver is  granted  or  refused;  in  all  applica- 
tions for  discharge  In  bail  trover  and  con- 
tempt cases;  granting  or  refusing  application 
for  alimony,  mandamus,  or  other  extraordi- 
nary remedy;  the  granting  or  refusing  an 
application  for  attachment  against  fraudu- 
lent debtors;  and  m  all  criminal  cases,  the 
bill  of  exceptions  shall  be  tendered  and  sign- 
ed within  twenty  days  from  the  rendition  of 
the  decision,"  etc.  In  this  section  the  codl- 
flers  seem  to  have  undertaken  to  consolidate 
all  of  the  cases  for  "fast"  writs  of  error.  In- 
cluding within  one  section  cases  in  which 
there  was  a  "fast"  writ  of  error  from  In- 
terlocutory Judgments,  and  also  cases  In 
which  the  legislature  had  provided  for  a 
"fast"  writ  of  error  even  after  final  trial. 
Considering  the  history  of  the  legislation  up- 
on this  subject,  we  cannot  conceive  that  It 
was  Intended  to  make  "fast"  the  writs  of 
error  lo  all  the  cases  mentioned,  whether  the 
Judgments  were  Interlocutory  or  final.  We 
cannot  conceive  that  it  was  Intended,  by 
placing  all  these  cases  In  one  section,  that  a 
case  In  which  there  was  an  application  for 


an  injunction  or  receiver,  which  had  never 
been  passed  upon  by  the  Judge  at  cbimbera^ 
but  had  gone  its  regular  course  to  final  trial 
before  a  Jury,  and  in  which  the  injunction 
or  receiver  was  granted  or  refused,  should 
come  to  this  court  by  a  "fast"  writ  of  error; 
nor  that  It  was  intended  that  on  the  final 
trial  of  a  divorce  case,  where  the  Jury  award- 
ed permanent  alimony,  exceptions  to  the  de- 
cree could  be  brought  up  by  a  "fast"  writ  of 
error.  Nor  would  such  a  writ  of  error  lie  In 
case  of  a  final  Judgment  In  an  attachment 
proceeding  against  a  fraudulent  debtor.  The 
enumeration  in  the  code  section  would  seem, 
therefore,  not  to  change  the  existing  law  as 
to  any  cases  which  had  been  made  "fast" 
writ  of  error  cases  by  an  act  of  the  legis- 
lature An  examination  of  the  statutes 
shows  that  the  legislature  has  never  enacted 
a  law  applying  the  provisions  as  to  "fast" 
writs  of  errors  to  writs  of  prohibition,  as  it 
did  to  mandamus  and  criminal  cases.  By 
the  act  of  1870  these  provisions  were  applied 
to  applications  for  injunction  or  receiver, 
"or  other  extraordinary  remedy  in  equity." 
As  the  VTTlt  of  prohibition  is  not  an  equi- 
table remedy.  It,  of  course,  was  not  Included 
within  the  act  of  1870.  The  codifiers  in  1895 
struck  ont  the  words  "in  equity,"  leaving 
the  provision  to  apply  to  "other  extraordi- 
nary remedy."  Invoking  the  hlst(»7  of  the 
legislation  upon  these  subjects,  we  find  that 
there  were  but  three  classes  of  cases  which 
the  legislature  provided  should  be  brought 
to  this  court  by  "fast"  writ  of  error  after 
final  trial  before  a  Jury,— criminal  cases,  and 
applications  for  mandamus  absolute  or  quo 
warranto.  And  quo  warranto  cases  are  not 
required  to  be  returned  or  tried  during  term. 
All  the  other  legislation  upon  the  subject 
referred  to  Judgments  and  decrees  rendered 
at  chambers  or  on  final  trial  without  a  Jury. 
It  was  never  contemplated  by  the  legislature, 
nor  has  It  ever  been  the  practice  of  the 
courts,  that  upon  final  trial  of  an  equitable 
petition  seeking  an  Injunction,  or  the  ap- 
pointment of  a  receiver,  attachments  against 
fraudulent  debtors,  the  granting  of  perma- 
nent alimony,  it  should  be  proper  to  bring 
the  cases  to  this  court  In  any  other  than  the 
usual  and  ordinary  way.  If  a  "fast"  writ 
of  error  is  not  proper  la  these  cases,  why 
should  It  be  held  necessary  upon  the  final 
trial  of  a  writ  of  prohibition?  We  think  that 
the  legislature  did  not  so  intend  when  the 
Code  of  1895  was  adopted.  In  the  codifica- 
tion of  the  laws  it  Is  almost  impossible  to 
go  into  all  the  details  of  the  different  statutes 
codified.  Where  the  code  sections  are  in- 
complete or  ambiguous,  they  must  be  con- 
strued in  connection  with  the  original  acta. 
Resorting  to  this  rule,  we  have  this  day  held 
that  a  vrrit  of  error  to  the  granting  of  a 
mandamus  absolute  mnst  be  brought  as  a 
"fast"  writ,  because  the  act  expressly  ao 
provided.  See  Holder  t.  Jelks,  116  Oa.  — , 
42  S.  E.  400.  And  so  with  regard  to  quo 
warranto  and  criminal  cases.    With  reganl. 
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however,  to  other  cttaes  mentiODed  In  sec- 
tion 6640,  there  ia  no  act  requiring  a  final 
Judgment,  rendered  at  a  regular  trial  before 
a  Jury,  to  be  brought  up  In  this  manner. 
We  therefore  conclude  that  this  bill  of  ex- 
ceptions was  properly  certified.  Nothing 
herein  said  conflicts  with  the  ruling  In  May- 
or, etc  T.  Grayson,  104  6a.  106,  30  S.  E. 
693.  aa,  though  the  case  arose  npon  an  ap- 
plication for  a  writ  of  prohibition,  the  Jodg^ 
ment  was  interlocutory,-  and  not  final.  The 
present  case  will  be  transferred  to  the  docket 
of  the  next  term  of  the  court,  to  be  then 
heard  in  Its  order. 

Ordered  accordingly.  All  the  Justlcea  con- 
cnrring,  except  LBWI8,  J^  absent  on  «c- 
count  of  sickneaa. 


(lis  Ga.  1021) 

WALL  T.  MATTOX. 
(Supreme  Court  of  Georgia.     July  22,  1902.) 

DIRBCTINO  TBRDICT— BABMLESS  ERROR. 

1.  The  court  properly  construed  the  instrn- 
ment  relied  on  by  the  plaintiff  as  a  bill  of  sale 

gassing  title.  This  being  so,  and  the  eyldence 
emanding  a  finding  in  his  favor,  the  court 
committed  no  error  in  directing  the  Jury  to  find 
accordingly:  and  it  was  not  error,  as  against 
the  defendant,  to  instruct  the  jury  to  relieve 
the  defendant  of  the  cost  In  th«  case. 

'Syllabus  by  the  Court.) 

Error  from  city  coort  of  BUbert  county;  P. 
P.  Proflatt,  Judge. 

Action  by  J.  R.  Mattox  against  Bessie  Wall. 
Judgment  for  plaintiff.  Defendant  brings  et- 
ror.    Affirmed. 

W.  D.  Tutt  ft  Son,  for  plaintiff  In  error. 
J.  N.  Worley  and  L  C.  Van  Vxaar,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  aicknesa. 


015  Oa.  1022) 

BAKNBTT  v.  HINBS  et  aL 

(Supreme  Court  of  Georgia  July  22,  1902.) 
NEW  TRIAI.-RBI1PU8AU 
1.  The  evidence  in  this  case  demanded  the 
judgment  rendered  by  the  judge  of  the  city 
conrt,  and  consequenuy  there  was  no  error  in 
refusing  to  grant  a  motion  for  a  new  trial, 
based  exclusively  upon  the  general  gronnda. 

(Syllabus  by  the  Ck>urt.) 

Error  from  city  court  of  Washington. 

Action  between  A.  A.  Bamett,  admlnlatm- 
tor,  and  Hlnes  ft  Toomey.  From  the  Jndg- 
ment,  Bamett  brings  errar.    AflBrmed. 

Ck>Ue7  ft  Sims,  for  plaintiff  In  error.  8.  H. 
Hardeman  and  Wol  Wynne^  for  defendants 
Inarrar. 

FEB  ODBIIM.    Judgment  afilrmed. 

LEWIS,  Jh  atiaait  on  acconnt  at  sickness. 


0116  Ga-  S6) 

WHATLBY  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

UANSLAUOHTER— INSTRUCTIONS. 
1.  In  view  of  all  the  testimony  introduced  on 
the_  trial  of  this  case,  the  court  erred  in  not 
giving  in  charge  to  the  jury  the  law  of  volun- 
tary manslaughter.  Aside  from  this,  no  mate- 
rial error  was  committed  at  the  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fayette  counl^r; 
E  J.  Reagan,  Judge. 

Wright  Whatley  was  convicted  of  murder, 
and  brings  error.    Beversed. 

J.  W.  Wise  and  A.  O.  Blalock,  for  plain- 
tiff m  error.  O.  H.  B.  Bloodworth,  Sol.  Gra., 
and  Boykln  Wright,  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.    Judgment  reversed. 

LBiWIS,  J.,  absent  on  account  wf  sickneaa. 


(116  Oa.  1000) 

WOOD  T.  TATTNALL  COUNTY. 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

WRIT  OF  ERROR— REC0RI>-REFI7SAL  OF  CER- 
TIORARI—REVIEW. 

1.  The  fact  that  a  judge  of  a  superior  court, 
tA  whom  a  petition  for  certiorari  is  presented, 
in  refusing  to  sanction  the  same,  enters  there- 
on, and  signs  an  order  that  it  lie  filed  in  the 
ofiice  of  the  clerk  of  such  court,  and  that  it  be 
made  a  part  of  the  record  in  the  case,  does  not 
make  the  petition  a  part  of  such  record,  and  a 
certified  copy  of  it  cannot  be  brought  to  this 
conrt  as  record.  In  order  for  the  supreme  court 
to  review  a  refusal  to  sanction  a  petition  for 
certiorari,  the  petition  must  be  incorporated  in 
the  bill  of  exceptions,  or  otherwise  verified  by 
the  judge.  Railway  Co.  v.  Whitehead,  30  S. 
E.  814,  105  Ga.  492;  Anthony  v.  State,  88  S. 
E.  79,  112  Ga.  751. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Tattnall  coun- 
ty;  B.  D.  Evans,  Judge. 

Action  between  J.  N.  Wood  and  the  county 
of  Tattnall.  From  the  judgment,  Wood 
brings  error.    Dismissed. 

C.  W.  Seals  and  W.  T.  Bnrkhalter,  for 
plaintiff  in  error.  Isaiah  Beaaley.  for  ae- 
fendant  in  error. 

PER  CURIAM.    Writ  of  error  dlamiaaed. 

LEWIS,  J.,  alMent  on  account «(  rtckncaau 


(U6  Ga.  23> 

DAVIS,  Oroner,  t.  BIBB  OOUMTT. 
(Supreme  Court  of  Georgia.    July  23,  19Q2.) 

CORONERS-FEES. 

LA  coroner  is,  under  Pen.  Code,  |  1112, 
entitled  to  demand  ^10  from  the  county  "for 
summoning  an  inquest  on  a  dead  body  and  re- 
turning an  inquisition,"  in  every  case  where  an 
inquest  is  required  under  Pen.  Code,  (  12155, 
and  where  he  has  not  already  received  more 
than  $1,000  as  his  fees  during  the  year  in 
which  the  inquest  is  taken. 

2.  It  is  not  essential  that  either  the  summons 
in  an  action  brought  by  a  coroner  in  a  Justice's 
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C)ui-t  for  serTicea  rendered  in  holding  inquests, 
or  the  account  attached  to  such  summons, 
should  show  under  which  particular  class  of  the 
itLBSB  provided  for  in  Fen.  Code,  I  1255,  such 
inquests  were  held,  nor  that  they  were  not  held 
nnder  section  1256  of  that  Code. 

3.  A  coroner  who  himself  summons  a  jury  to 
hold  an  inquest  is  not  entitled  to  any  fee  for 
such  service. 

(Syllabas  by  the  Conrt.) 

'  E^or  from   superior  conrt,  Bibb  county; 
W.  H.  Fdton,  Jr.,  Judge. 

Action  by  A.  J.  Davia,  coroner,  against  tbe 
comity  of  Bibb.  Judgment  for  defendant 
and  plaintiff  brings  error.    Reversed. 

M.  O.  Bayne  and  R.  D.  Feagin,  for  plain- 
tiff In  error.  W.  O.  Smith  and  Hall  &  Wim- 
berly,  for  defendant  In  error. 

FISH,  J.  A.  J.  Davis  brongbt  an  action 
In  a  Jnstlce's  court  against  the  county  of 
Bibb  on  an  account  for  serrices  rendered  by 
bim,  as.  coroner,  in  connection  with  the  hold- 
ing of  certain  Inquests.  The  case,  at  the  first 
term,  was  by  consent  appealed  to  tbe  supe- 
rior court.  The  copy  of  the  account  attached 
to  the  petition  was  as  follows: 

County  of  Bibb  to  A.  J.  Davis,  Coroner. 

To  services  in  holding  inquests  in  the  f(dlow- 
ing  cases : 

Edmund  Morris,  September  7th,  1900 flO 

Charles  Pope,  September  11th,  1900 10 

G.  W.  Dunlevy,  March  8th,  1900 10 

To  summoning  jury  in  49  cases,  $1  each,  as 

coroner ' 49 

Names  of  cases  on  paper  attached |79 

Attached  to  tbe  account  was  a  statement 
showing  the  cases  in  which  plaintiff,  as  coro- 
ner, bad  summoned  juries  for  Inquests,  giv- 
ing dates  which  were  from  May  31,  1900,  to 
July  28,  1001,  Inclusive.  The  summons  was 
amended  in  the  superior  court  to  tbe  effect 
that  plaintiff  had  not  received  $1,500  in  fees, 
as  coroner,  out  of  tbe  county  treasury  of 
Bibb  county  during  the  year  1900  or  the 
year  1901.  Plaintiff's  case  was  dismissed 
upon  demurrer  In  the  superior  court,  and  he 
excepted. 

1.  One  of  tbe  points  made  by  the  demurrer 
was  that  there  is  now  no  law  in  tbts  state 
which  makes  a  county  liable  directly  and  In 
tbe  first  instance  for  fees  of  coroners  for  talc- 
ing inquests.  Counsel  for  defendant  In  error 
contend  that  while  under  the  Code  of  1882 
(section  584),  and  tbe  provisions  of  all  pre- 
vious Codes  of  tbe  state,  the  fees  of  coroners 
for  holding  inquests  were  payable  out  of  the 
county  funds,  there  is  no  such  provision  in 
the  Code  of  1895,  and  tbe  omission  by  tbe 
codiflers  to  place  in  the  last  Code  sucb  a  pro- 
vision amounts  to  a  repeal  of  the  prior  law; 
that  under  the  law  as  it  now  stands,  when 
coroner's  fees  are  payable  at  all  tbey  are 
payable  "(a)  in  the  first  instance  by  tbe  per- 
son demanding  the  inquest  vbo  may  be  're- 
paid* out  of  the  county  treasury,  upon  an  or- 
der from  tbe  judge  of  the  superior  court,  as 
provided  in  section  1256  of  tlie  Penal  Code; 
4b;  out  of  the  fine  and  forfeiture  fund,  aa 


provided  in  section  1080  of  the  Penal  Coda" 
We  cannot  concede  the  correctness  of  any  at 
these  contentions.  It  is  made  tbe  duty  of 
coroners  to  take  inquests.  Pol.  Code,  (  487. 
Our  constitution  (article  7,  i  6,  par.  2;  Civ. 
Code,  {  5892)  gives  the  general  assembly  pow- 
er to  delegate  to  any  county  the  right  to  levy 
a  tax  to  pay  coroners,  and  section  404  of  tiie 
Political  Code  provides  that  a  county  tax 
siiall  be  assessed  "(4)  to  pay  coroners  all  fees 
that  may  be  due  them  for  holding  inquests." 
Section  1112  of  tbe  Penal  C!ode  declares  that 
coroners'  fees  shall  be  as  follows:  "For  sum- 
moning an  Inquest  on  a  dead  body  and  re- 
turning an  Inquisition,  $10.00.  •  •  •  No 
coroner  shall  receive  out  of  the  connty  treas- 
ury of  any  county  more  than  fifteen  hundred 
dollars  per  annum,  eltber  as  fees  for  holding 
Inquests  or  for  burying  dead  bodies."  We 
think  that  tbe  section  last  quoted  clearly  In- 
dicates that  tbe  coroner  shall  receive  bis  fees 
out  of  the  county  treasury,  and  that  the  codi- 
flers must  have  been  of  the  opinion  that  the 
section  manifested  this  intention,  withoqt  an 
express  provision  to  that  effect  such  as  was 
contained  in  the  prior  Ck>de8.  Tbe  legisla- 
ture, under  constitutional  authority,  has  dele- 
gated to  the  counties  the  right  to  levy  a  tax 
for  the  payment  of  the  fees  due  coroners,  has 
required  them  to  levy  such  tax,  and  has  fixed 
the  amount  of  such  fees  for  which  any  coun- 
ty shall  be  liable  in  any  one  year.  While  a 
county  Is  not  liable  to  suit  for  any  cause  of 
action  unless  made  so  by  statute,  we  think 
that  when  the 'statute  provides  that  a  coro- 
ner shall  not  receive,  as  fees,  out  of  tbe  coun- 
ty treasury  of  any  county,  more  than  a  speci- 
fied sum  per  annum,  and  provides  what  his 
fees  shall  be.  It  Is  clearly  manifest  that  he 
shall  receive  out  of  tbe  county  treasury  hb 
fees  up  to  that  amount,  and  that,  If  tbe  coun- 
ty should  refuse  to  pay  tbem,  it  is  liable  to 
an  action  therefor.  As  to  the  other  conten- 
tions of  counsel  for  defendant  in  error,  sec- 
tion 1256  of  the  Penal  Ctode  provides:  "No 
inquest  shall  be  held  over  any  dead  body, 
when  tbe  cause  of  tbe  death  was  violence  or 
accident  or  act  of  God,  in  the  presence  of 
witnesses,  unless  some  person  makes  aflBda- 
vlt  of  facts  raising  a  suspicion  of  foul  play, 
when  an  inquest  shall  be  had,  but  at  the  ex- 
pense of  the  party  making  the  affidavit  Up- 
on such  inquest  if  It  Should  appear  that  the 
death  was  caused  by  violence  and  foul  play, 
and  the  person  guilty  of  tbe  act  is  arrested, 
the  person  paying  the  cost  of  tbe  Inquest 
shall  be  repaid  by  the  county  treasurer  npon 
an  order  from  the  judge  of  the  superior  court 
of  the  county."  Section  1080  of  the  same 
Code  is  as  follows:  "If  any  person  Is  con- 
victed of  murder  or  manslaughter,  In  a  case 
where  an  inquest  has  been  held  over  the  body 
of  the  person  for  slayhig  whom  he  is  convict- 
ed, the  costs  of  the  inquest  make  a  part  of 
the  costs  of  conviction,  and  must  be  so  char- 
ged." It  will  be  readily  seen  that  the  provi- 
sions of  these  sections  only  apply  to  the  fees 
of  coronm  unda  the  drcumstancea  therein 
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■peclfled,  and  are  mere  exceptions  to  the  gen- 
eral rule  as  to  bow  snch  fees  shall  be  paid. 

2.  Section  12S5  of  tbe  Penal  Code  pro- 
Tldee:  "Coroners  shall  take  inqnest  over 
dead  bodies  In  their  respective  counties  aa 
follcws:  (1)  Of  all  violent,  sudden,  or  casual 
deaths,  when  there  are  no  eye-^tnesses  to 
tbe  killing  or  cause  of  the  death.  (2)  Of 
all  sudden  deaths  In  prison  without  an  at- 
tending physician.  (3)  Of  all  dead  bodies 
found,  whether  of  persons  known  or  un- 
known, when  it  la  apparent  from  the  body 
that  violence  caused  the  death,  or  when  the 
person  died  ot  disappeared  under  suspicious 
circumstances.  (4)  Whenever  ordered  by  a 
court  having  criminal  Jurisdiction,"  etc.  The 
demurrer  raised  the  point  that  the  ■ommons 
and  statement  of  account  thereto  attached 
failed  to  show  that  the  Inquests  for  which  the 
plaintiff  claimed  fees  fell  within  any  of  the 
cases  provided  for  in  this  section,  and  that 
therefore  the  suit  was  not  properly  brought 
If  tbe  suit  had  been  instituted  in  any  court 
otber  than  a  justice's  court,  this  point  might 
have  been  good,  but,  as  la  well  known,  tbe 
same  degree  of  imrticularlty  In  pleading  is 
not  required  in  a  justice's  court  as  In  the 
highef  courts.  In  a  suit  upon  an  account  in 
a  justice's  court,  It  is  necessary  to  attach  to 
the  summons  a  copy  of  tbe  account  sued  on. 
ClT.  Code,  t  4116.  This  rule  was  complied 
with  In  the  present  case,  and,  though  the  cir- 
cumstances under  which  the  Inquecta  wer* 
taken  were  not  particularly  set  out  in  the  ac- 
count, yet  we  think  the  statement  of  the  a<v 
count  was  sufDclently  full,  under  the  practice 
in  justices'  courts.  Nor  do  we  think  that 
It  was  necessary  that  the  summons,  or  the 
account  thereto  attached,  should  have  shown 
that  the  inquests  were  not  held  under  section 
1250  of  the  Penal  Code,  which  we  have  here- 
inbefore quoted. 

3.  The  suit  was.  In  part,  for-^^  for  the 
plaintUTs  services  as  coroner  in  stmimfflilng 
juries  in  49  inquests  he  had  held.  As  to  so 
much  of  the  action  as  sought  a  recovery  for 
these  services,  the  donurrer  was  properly 
sustained.  The  provision  of  section  1112  of 
the  Penal  Code  that  "for  summoning  an  in- 
quest oa  a  dead  body,  and  returning  an  in- 
quisition," the  coroner  shall  be  entitled  to  a 
fee  of  $10,  means  that  $10  shall  be  his  entire 
compensation  for  all  services  rendered  by  him 
in  and  about  an  Inquest  "Summoning  an 
inquest"  as  here  used,  means  summoning  a 
jury.  "Tlie  term  Inquest'  is  sometimes  used 
to  signify  the  jury  itself  before  whom  tbe 
question  Is  brought"  Brown,  Law  Diet  So 
the  grand  jury  Is  often  called  the  "grand  in- 
quest" When  a  constable  summons  a  Jury 
of  Inquest  I>e  is  entitled  to  a  tee  of  $1  (Pen. 
Code,  f  1111),  but  there  Is  no  authority  under 
our  statutes  for  a  coroner  to  charge  tbe  coun- 
ty a  separate  fee  for  snch  service.  Coun- 
sel for  plaintiff  In  error  contend  that  the  lan- 
guage In  section  1112  of  the  Penal  Code,  that 
"wbcn  performing  the  duties  of  a  sheriff  [the 
•■oroner'sl  fees  are  the  same  as  tbe  sheriff," 


entitles  a  coroner  to  compensation  for  sum- 
moning a  Jury  of  Inquest  We  do  not  think 
so.  This  language  clearly  refers  to  such  du- 
ties of  a  sheriff  as  a  coroner  may  perform 
when  the  sheriff  is  disqualified,  or  for  any 
reason  cannot  act  There  is  no  law  which 
makes  It  (me  of  the  duties  of  a  sheriff  to 
summon  a  jury  of  inquest  and  the  language 
above  quoted  cannot  be  construed  to  author- 
ise a  coroner  to  charge  for  such  services. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


03$  aa.  164) 
OBOROLA.  80UTHBRN  *  V.   BT.  CO.  t. 
CABTLEDOB. 

(Sapreme  Court  of  Georgia.    Aug,  7,  1902.) 

OABRIBRB  —  INJUBT  TO  PA88BNOBR  —  8UBSB- 
QUENT  PRECAtmONS  —  ADMISSION— PROXI- 
MATS  CA08B  OF  DUORT— BVIDBNCB-SUFFI- 
CU».'CY. 

■  1.  That  after  an  occurrence  resulting  in  in- 
jury to  one  person,  another  who  is  sought  to 
be  held  accountable  therefor  took  additional 
precautions  to  prevent  others  from  being  like- 
wise injured,  can  neitlier  justly  nor  logically  be 
regarded  as  an  admiBsion  on  his  part  that  he 
was  negligent  in  not  sooner  observing  such  pre- 
cantiona.  Prior  decisions  by  this  court  virtu- 
ally to  the  contrary  reviewed  and  overruled. 

2.  It  affirmatively  appearing  from  the  evi- 
dence in  tbe  present  case  that  the  proximate 
caase  of  the  plaintiff's  injury  was  his  own  in- 
dependent act,  (or  which  there  was  no  neces- 
sity, and  which  was  in  no  way  brought  about 
by  any  default  on  the  part  of  the  defendant 
company,  he  was  not  entitled  to  recover. 
<Syllabu8  by  the  Court) 

EJrror  from  city  court  of  Macon;  W."  D. 
Nottingham,  Judge. 

Action  by  L.  J.  Cartledge  against  the  Geor- 
gia Southern  &  B^orlda  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

Hall  &  Wlmberly  and  R.  C.  Jordan,  (or 
plaintiff  in  error.  Guerry  &  Hall  and  M.  F. 
Hatcher,  for  defendant  In  error. 

LUMPKIN.  P.  J.  This  was  a  suit  for 
damages  against  the  railway  company  by 
Cartledge,  who  set  forth  in  his  petition  the 
followlDg  allegations  of  fact:  "On  the  80th 
day  of  June,  1900,  be  was  In  the  employment 
of  the  Cnlted  States  government  In  the  rail- 
way mall  service,  and  was,  In  the  course  of 
his  employment  on  said  day  riding  upon  the 
train  and  In  a  car  of  the  said  company."  On 
that  day,  "while  on  the  railroad  train  of  said 
company  in  the  discharge  of  his  duties  as 
mail  derk  on  his  car  furnished  by  said  road, 
•  •  •  the  mail  grab,  which  was  fastened 
on  the  outside  of  said  car,  came  In  contact 
with  a  post  standing  upon  the  platform  of 
said  railway  company  at  the  station  house 
at  Sofkee."  Tbe  result  was  that  the  "mail 
grab  was  turned  from  Its  fastenings  to  the 
side  of  said  car  and  thrown  down  and  upon 
the  left  hand  of  petitioner,  who  was  at  that 
time  inside  the  car,  where  be  had  the  right 
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and  where  It  was  his  duty  to  he,  and  where 
be  then  was  In  the  exercise  of  all  the  care 
Incumbent  npon  bim.  *  •  •  Petitioner's 
band  was  terribly  mutilated,  wounded,  and 
crushed;  the  bone  In  the  first  finger  of  said 
hand  being  brolien '  [and]  made  permanently 
useless."  The  injury  thus  sustained  by  him 
"was  caused  by  the  negligence  of  said  rail- 
road company  in  erecting  the  said  post  too 
near  the  track  of  said  railroad  company,  and 
allowing  It  to  remain  there."  A  recovery 
was  had  by  the  plaintiff  In  the  court  below, 
and  the  company  is  here  complaining  of  a 
Judgment  denying  It  a  new  trial. 

1.  At  the  time  of  the  plaintiff's  injury  the 
post  above  referred  to  "stood  thirteen  or  four- 
teen Inches  from  the  side  of  the  passing 
coach.  The  plaintiff  was  iiermitted  to  testi- 
fy, over  the  objection  of  the  defendant,  that 
this  post  had  been  moved  further  back  since 
the  accident";  the  objection  urged  against 
the  admission  of  this  testimony  being  that  it 
was  not  "competent  evidence  for  the  pur- 
pose of  showing  negligence  on  the  part  of  the 
defendant."  Tested  by  rulings  heretofore 
made  by  this  court  this  testimony  was  clear- 
ly admissible.  In  Railroad  Co.  v.  Renz,  55 
6a.  126,  it  was  held  that,  "Upon  the  trial  of 
a  suit  against  a  street  railroad  company  for 
an  Injury  sustained  by  careless  driving  over 
a  sharp  curve  and  sudden  elevation,  It  was 
competent  to  show  that  the  defendant  bad 
altered  the  curve  since  the  accident."  A  sim- 
ilar ruling  was  announced  in  Central  R.  R.  T. 
Gleason.  69  Ga.  201.  In  Railway  Co.  v. 
Flannagan,  82  Oa.  580,  9  S.  B.  471,  14  Am. 
St  Rep.  183,  the  question  arose  whether  or 
not  it  was  competent  for  the  plaintiff  to 
prove  that  after  the  homicide  of  her  husband, 
who  was  run  over  and  killed  by  an  engine  be- 
longing to  the  defendant  "the  engines  of  the 
company  were  run  more  slowly  along  the 
street  which  was  the  scene  of  the  accident" 
Commenting  upon  the  relevancy  of  evidence 
which  had  been  Introduced  to  establish  that 
such  was  the  fact  Chief  Justice  Bleckley, 
who  delivered  the  opinion  of  the  court'  said 
(page  689,  82  Ga.,  page  472,  9  S.  E.,  14  Am. 
St.  Rep.  188),  "There  Is  much  authority  to 
the  contrary,  •  •  •  but  we  think  consist- 
ency with  oar  own  decisions  requires  ns  to 
hold  that  It  was  admissible."  Doubtless  In- 
fluenced by  the  Intimation  thus  thrown  oat 
that  the  question  presented,  were  It  an  open 
one,  would  admit  of  some  doubt  counsel  for 
the  plaintiff  In  error  In  the  present  case  adc- 
ed  and  were  granted  leave  to  review  these 
decisions.  We  have  accordingly  given  them 
careful  consideration,  with  the  result  that  we 
are  constrained  to  announce,  after  mature 
deliberation,  that  cor  faith  In  their  correct- 
ness, which  in  the  past  had  already  been 
much  shaken,  has  succumbed  to  the  convte- 
tlon  that  they  cannot  be  defended  either  up- 
on principle  or  by  the  weight  of  authority. 
We  find  upon  Investigation  that  they  are  not 
In  accord  with  the  rule  which  obtains  in  Eng- 
land.   See  Hart  v.  Railway  Co.,  21  Law  T. 


Rep.  (N.  S.)  261.  Nor  are  they  In  harmony 
with  the  consensus  of  Judicial  opinion  which 
prevails  In  this  country.  See  Railroad  Co.  v. 
ECawthome,  144  U.  S.  202,  12  Sup.  Ct  591, 
36  li.  Ed.  405,  and  cases  cited  on  page  207, 
144  n.  S.,  page  693,  12  Sup.  Ot.,  36  h.  Ed. 
405;  Railroad  Co.  v.  Parker,  5  C.  O.  A,  220, 
55  Fed.  695;  Paving  Co.  v.  Odasz,  8  G.  C.  A. 
471,  60  Fed.  71;  Motey  v.  Marble  Co.,  20 
0.  C.  A.  366,. 74  Fed.  156;  Southern  Pac.  Co. 
T.  Hall,  41  C.  C.  A.  60,  100  Fed.  761;,  Rail- 
road Co.  V.  Malone,  100  Ala.  510,  20  Sooth. 
83;    Sappenfield  t.  Railroad  Co.,  91  Cal.  49, 

27  Pac.  690;  Hager  v. ,  Southern  Pac.  Co., 
98  Cal.  309,  33  Pac.  110;  Llmberg  v.  Glen- 
wood  Lumber  Co.,  127  Cal.  698,  60  Pac.  176. 
49  L.  R.  A.  83;  Nally  v.  Carpet  Co.,  61  Conn. 
524,  60  Am.  Rep.  47;  Harvey  v.  Mining  Co. 
(Idaho)  31  Pac.  810;  Holt  v.  Railway  Ck>. 
(Idaho)  35  Pac.  39;  Giffe;i  t.  City  of  Lewis- 
ton  (Idaho)  66  Pac.  545;  City  of  Bloomington 
v.  Legg,  161  lU.  10,  87  N.  E.  696,  42  Am.  St. 
Rep.  216;  Howe  v.  Medarls,  183  111.  2SS,  55 
N.  E.  724;  Ralbx>ad  Co.  v.  Clem,  123  Ind.  16, 
23  N.  B.  965,  7  L.  R.  A.  688,  18  Am.  St 
Rep.  303;    Board  v.  Pearson,   129  Ind.  456, 

28  N.  B.  1120;  Railroad  Co.  v.  Lee,  17  Ind. 
App.  216,  46  N.  B.  543;  Cramer  v.  City  of 
Burlington,  45  Iowa,  627;  Hudson  v.  Rafl- 
road  Co.,  59  Iowa,  581,  13  N.  W.  735,  44  Am. 
Rep.  692;  Beard  v.  Guild,  107  Iowa,  476,  78 
N.  W.  201;  Oil  Co.  V.  TTIemey,  92  Ky.  868, 
17  S.  W.  1026,  14  L.  R.  A.  677,  36  Am.  St 
Beik  695;  Downey  T.  Sawyer.  157  Mass.  418, 
32  N.  E.  654;  Dacey  v.  Railroad  C!o.,  168 
Mass.  479,  47  N.  E.  418;  Tompike  Go.  t. 
Case,  80  Md.  88,  30  Ati.  571;  Thompson  T. 
Railway  Co.,  01  Mich.  256,  51  N.  W.  996; 
Hammargren  v.  City  of  St.  Paul,  67  Minn.  6, 
60  N.  W.  470:  Ely  v.  Railway  Co.,  77  Ma 
84:  Hipsley  ▼.  Railroad  Co..  88  Mo.  848;  Al- 
corn T.  Railroad  Co.,  108  Mo.  81,  18  S.  W. 
188;  Corcoran  t.  Village  of  Peeksklll,  108  N. 
T.  151,  15  N.  E.  309;  Getty  ▼.  Town  of  Efam- 
lin,  127  N.  T.  636,  27  N.  B.  390;  Clapper  v. 
Tovni  of  Watcrford,  131  N.  Y.  382,  390,  SO 
N.  B.  240;  Lowe  v.  Elliott  109  N.  C.  581,  14 
8.  E.  51;  Skottowe  v.  Railway  Ca,  22  Or. 
430.  30  Pac.  222,  16  L.  R.  A.  593;  Farley  t. 
Veneer  Co.,  51  S.  C.  222,  241,  28  S.  E.  103; 
RaUroad  Co.  v.  Wyatt  104  Tenn.  432,  68  S. 
W.  308,  78  Am.  St  Rep.  026;  Railway  Co. 
▼.  McGowan,  73  Tex.  866,  11  S.  W.  336: 
Railway  Co.  v.  Hennessey,  75  Tex.  155,  12 
S.  W.  608;  Fordyce  v.  Chancey,  2  Tex.  Civ. 
App.  24,  21  S.  W.  181;  BeU  v.  Shingle  Go.,  8 
Wash.  27,  36  Pac.  405;  Carter  v.  caty  of 
Seattle,  21  Wash.  585,  59  Pac.  500;  Anderson 
T.  RaUway  Co.,  87  Wis.  196,  58  N.  W,  70.  23 
L.  R.  A.  203;  Jennings  v.  Town  of  Albion, 
90  Wis.  22,  62  N.  W.  926;  Green  t.  Water 
Co.,  101  Wis.  269,  77  N.  W.  722.  43  L.  R.  A. 
117,  70  Am.  St  Rep.  911.  See,  also,  authori- 
ties dted  and  commented  on  in  note  ap- 
pended to  the  case  of  Railway  (3a  r.  Weaver 
(Kan.)  67  Am.  Rep.  183-187. 

In  the  New  York  Reports  Instances  are  to 
be  found  where  some  of  the  tribanals  ot  that 
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state  at  one  time  strayed  from  the  path 
which  all  good  courts  should  iravel;  but  the 
true  doctrine  was  expounded  by  Its  court  of 
appeals  In  the  6a3e  of  Balrd  v.  Daly,  68  N. 
Y.  647,  and  has  since  been  consistently  ob- 
served. More  recently  there  have  been  other 
conrertB  to  the  new  faith  which  ,we  now  feel 
«alled  upon  to  embrace;  Notably  among 
these  is  the  gnpreme  court  of  Minnesota;  it 
having  in  the  case  of  Morse  v.  Railway  Co., 
30  Minn.  4G5,  16  N.  W.  3K8,  formally  review- 
ed all  of  its  prior  decisions  bearing  on  the 
point  under  consideration  and  pronounced 
them  unsound,  saying  of  the  rule  which  bad 
been  laid  down,  "We  think  such  a  rule  puts 
an  unfair  Interpretation  upon  human  con- 
duct, and  virtually  holds  out  an  Inducement 
for  continued  negligence"  We  may  also 
point  to  the  fate  which  befell  an  early  Colo- 
rado case  (Railway  Co.  v.  Miller,  2  Colo. 
442),  the  ruling  in  which  Is  no  longer  given 
recognition  by  the  courts  of  that  state.  Elec- 
tric Co.  T.  Lubbers,  11  Colo.  505,  19  Pac. 
479,  7  Am.  St  Rep.  255;  Railroad  Co.  v. 
Morton,  3  Colo.  App.  155,  32  Pac.  34B.  The 
supreme  court  of  New  Hampshh:e  has  also 
reversed  Its  position  on  the  question.  See 
Aldrich  v.  Railroad  Co.,  67  N.  H.  250,  29 
Atl.  408,  in  which  that  court  overruled  a 
prior  decision  In  the  case  of  Martin  v.  Towle, 
69  N.  H.  31,  to  the  effect  that  It  was  compe- 
tent for  the  plaintiff  to  prove  that,  after  he 
was  injured  by  the  overturning  of  a  carriage 
belonging  to  the  defendant,  the  latter  dis- 
charged the  driver  thereof.  So  far  as  we 
have  been  able  to  ascertain,  the  courts  of 
but  two  states  stlU  adhere  to  the  view  that 
one  who  is  sought  to  be  held  accountable 
for  an  injury  sustained  by  another  cannot 
take  additional  precautions  to  prevent  oth- 
er* from  being  likewise  Injured,  without 
thereby  tacitly  admitting  that  such  precau- 
tions should  sooner  have  been  adopted. 
Ralhxiad  Co.  v.  McKee,  37  Kan.  602,  15  Pac. 
484;  SmelOng  Co.  v.  Tinchert,  5  Kan.  App. 
130,  48  Pac.  889;  McKee  v.  Bidwell,  74  Pa. 
218;  Lederman  v.  Pennsylvania  R.  R.,  165 
Pa.  118,  30  Aa  725i  44  Am.  St.  Rep.  644. 
Speaking  for  the  supreme  court  of  Kansas, 
Mr.  Justice  Valentine,  in  the  case  of  Rail- 
way Co.  V.  Weaver,  35  Kan.  412,  11  Pac. 
408,  57  Am.  Rep.  176,  undertook  to  defend 
the  rule  laid  down  in  prior  decisions  there- 
in cited;  but  the  argument  he  advanced  In 
its  support  impresses  us  as  being  far  from 
convincing.  Pennsylvania's  pioneer  case  on 
this  line  is  that  of  Railroad  Co.  v.  Hender^ 
son,  61  Pa.  315,  wherein  the  correctness  of 
the  ruling  announced  was  assimied  without 
any  discussion  -whatever.  It  was  subse- 
quently held  in  Railroad  Co.  v.  McBlwee,  67 
Pa.  311,  that,  "in  an  action  for  death  by 
negligoice  from  cars  striking  a  cart  on 
scales  near  to  a  railroad  track,  evidence  was 
proper  that  after  the  accident  the  track  was 
removed  to  a  greater  distance."  With  Quak- 
er directness  and  simplicity,  the  question  as 
to  the  admissibility  of  such  evidence  was 


dismissed  with  the  remark  (pages  314-315): 
"If  the  proximity  of  the  track  to  the  build- 
ings did  not  Increase  the  danger,  why  was  it 
moved?'  Doubtless  It  was  moved  In  order 
to  insure  greater  safety  in  tbe  future,— on 
act  in  and  of  itself  perfectly  legitimate,  and 
prompted  by  a  motive  which  was  highly 
commendable.  It  may  not  be  extravagant 
to  say  this  action  on  the  part  of  the  com- 
pany was  something  more  than  commend- 
able, if  at  the  time  it  had  reason  to  appre- 
hend that  the  ruling  Just  referred  to  might 
be  made.  No  one  situated  as  was  this  com- 
pany should  be  placed  "in  the  embarrassing 
attitude  of  being  compelled  to  choose  be- 
tween tbe  risk  of  another  accident  by  main- 
taining the  status  quo,"  and  the  equally  un- 
inviting alternative  of  taking  proper  steps  to 
remove  the  danger,  and  thereby  "making  ev- 
idence against  himself  which  would  act 
prejudicially  to  his  defense  in  the  minds  of 
the  Jury."  Railroad  Co.  v.  Wyatt,  104  Tenn. 
434,  58  S.  W.  808,  78  Am.  St  Rep.  926. 
"The  effect  of  declaring  such  evidence  com- 
petent is  to  infoiin  a  defendant  that,  if  he 
makes  changes  or  repairs,  he  does  it  under 
penalty;  for,  if  the  evidence  is  competent,  it 
operates  as  a  confession  that  he  was  guilty 
of  a  prior  wrong.  •  •  •  True  poUcy  and 
sound  reason  requhre  that  men  should  be 
encouraged  to  Improve  or  repair,  and  not  be 
deterred  from  it  by  the  fear  that  If  they  do 
so  their  acts  will  be  construed  into  an  ad- 
mission that  they  had  been  wrongdoers.  A 
rule  which  so  operates  as  to  deter  men  from 
profiting  from  experience  and  availing  them- 
selves of  new  Information  has  nothing  to 
commend  it,  for  it  is  neither  expedient  nor 
Just."  Railroad  Co.  v.  Olem,  123  Ind.  18,  19, 
23  N.  E.  965,  7  L.  R.  A.  588,  18  Am.  St  Rep. 
303.  To  the  same  effect,  see  the  admirable 
opinion  delivered  by  Mitchell,  J.,  in  Morse's 
Case,  30  Minn.  468,  16  N.  W.  358,  and  the 
irresistible  argument  on  the  same  line  pre- 
sented by  Watts,  J.,  in  Railway  Co.  v.  Bnnw. 
4  Tex.  Law  Rev.  64,  66,  and  quoted  approv- 
ingly in  McOowan's  Case,  cited  supra.  We 
do  not  hope  to  conceal  the  fact  that  in  thus 
concentrating  our  attack  upon  the  decisions 
pronounced  by  the  Kansas  and  Pennsylvania 
courts,  instead  of  bringing  prominently  into 
view  and  assailhig  the  prior  decisions  of  this, 
our  own  court  we  have  yielded  to  an  ordi- 
nary impulse  of  human  nature.  We  do,  how- 
ever, distinctly  annoimce  that  those  decisions 
are  now  overruled. 

2.  The  only  evidence  introduced  on  the  trial 
of  the  present  case  was  the  testimony  of  the 
plaintiff  himself.  He  gave  a  clear  and 
straightforward  account  of  how  he  met  with 
bis  injury,  which  was,  in  brief,  as  follows: 
He  was  attempting  to  pass  "some  mall  under 
the  grab"  to  the  assistant  postmaster  at  Sof- 
kee,  who  "came  out  of  his  office  Just  as  tlic 
train  was  moving  from  tbe  station,  and  the 
mall  gi-ab  came  in  contact  with  a  post  that 
stood  very  close  to  the  side  of  the  car.  •  •  • 
The  grab  was  wrenched  from  the  side  of  the 
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car,"  and  plalntllTg  left  hand  was  caught  by 
it  and  mashed  against  the  car.  The  hand 
which  was  Injured  "was  resting  on  top  of  the 
mail  catcher."  He  held  the  mall  In  his  "right 
hand,  and  stooped  down  to  hand  it  under  the 
catcher  to  the  assistant  postmaster,  and  the 
catcher  came  In  contact  with  the  post"  A 
mail  srab  is  made  of  Iron,  and  "fits  In  a 
fastening  on  the  side  of  the  mail  car,  across 
the  door,  and  works  loose."  It  consists  of  a 
horizontal  bar  extending  across  the  doorway, 
and  a  grab  or  "catch  bar,"  operated  by 
means  of  a  handle  from  the  inside  of  the  car, 
which,  when  the  contrivance  is  used  in  col- 
lecting mall  at  stations  where  the  train  doea 
not  stop,  "pokes  out  and  catches  the  mall  bag 
as  It  hangs"  on  a  crane  erected  near  the 
track.  It  was  the  custom  of  the  plaintiff 
to  "deliver  mail  at  Sofkee  on  the  'Shoo-Fly' 
trains  by  hand,  and  not  with  a  sack."  The 
assistant  postmaster,  who  was  also  the  agent 
of  the  railway  company,  bad  "to  receive  the 
mail  at  the  car  door."  Plaintiff  "had  no  right 
to  leave  [his]  car  and  go  and  deliver  the 
mail,"  his  duty  requiring  him  to  be  "at  all 
.  times"  in  his  car.  "The  reason  [he]  did  not 
deliver  the  mall  before  the  train  started  to 
pulling  off  was  that  the  agent  was  inside  of 
his  of&ce,"  and  did  not  come  to  receive  the 
mail  till  the  train  began  to  move.  The  post 
above  mentioned  was  a  semaphore  post,  and 
not  a  mail  post  "There  was  no  mail  crane  at 
that  point  Hie  grab  Is  used  for  the  purpose 
of  taking  the  mail  bag  from  the  crane,  and 
for  no  other  purpose."  The  assistant  po8l>- 
master  "was  standing  five  or  six  feet  [from] 
the  semaphore  post  when"  the  plaintiff  "hand- 
ed him  the  mail."  Plaintiff  rested  his  left 
hand  "on  the  catcher,  and  handed  the  mail 
under  the  catcher  with"  his  right  hand;  "was 
in  a  stooping  position."  He  "had  to  stoop," 
and  he  rested  his  "hand  on  this  grab  as  a 
support,  and  handed  the  mail  underneath  It, 
and  In  that  condition  this  grab  came  in  con- 
tact with  the  semaphore  post."  He  "had  to 
push  this  grab  out  thirteen  or  fourteen  inches 
from  the  car  In  order  for  it  to  strike  the 
post  It  could  not  have  possibly  come  in 
contact  with  the  post  nnlese  it  was  pushed 
out  the  post  being  off  thirteen  or  fourteen 
inches.  It  would  not  have  cangbt  the  post 
unless"  the  plaintiff  had  his  "band  on  It,  and 
unless  [he]  pushed  it  out,  either  accidentally 
or  purposely."  He  "had  seen  the  semaphore 
post  frequently,"  but  had  "never  taken  any 
particular  notice  of  how  close  it  was"  to  the 
track,  "and  didn't  know  how  close  It  was." 
The  plaintiff  "had  two  newspapers  to  deliv- 
er" to  the  assistant  postmaster  at  Sofkee; 
"could  not  have  thrown  them  out,  because 
they  were  not  marked  to  throw  out' "  In 
view  of  this  evidence,  It  may  be  conceded  not 
only  that  the  railway  company  was  negligent 
as  alleged,  but  that  the  plaintiff,  though  he 
had  frequentiy  seen  the  post  was  not  himself 
guilty  of  any  negligence  in  not  taking  note  of 
its  dangerous  proximity  to  the  track,  and  gov- 
erning his  actions  accordingly.    At  the  same 


time,  however,  be  could  not  possibly  have 
been  Injured  had  he  not,  "either  accidentally 
or  purposely,"  pushed  the  "catch  bar"  out 
some  13  or  14  Inches  from'  the  side  of  the 
car,  when  there  was  no  necessity  to  do  so, 
nor.  Indeed,  any  occasion  for  him  to  make 
any  use  whatever  of  the  contrivance  known 
as  the  "grab."  This  being  so,  his  own  Inde- 
pendent act,  whereby  the  accident  was 
brought  about,  is  to  be  regarded  as  the 
proximate  cause  of  his  Injury,  and  the  com- 
pany cannot  be  held  accountable  therefor. 
See  Hardwick  v.  Railroad  Co.,  85  Ga.  607, 
11  S.  E.  832;  Lindsay  v.  Railway  Co.,  114 
Ga.  896,  41  S.  E.  46;  Railroad  Ca  v.  Scott 
88  Va.  958,  14  8.  B.  763,  16  h.  R.  A.  »1,  52 
Am.  &  Eng.  R.  Cas.  405  (note);  Railway  Co. 
T.  Sims  (Ind.  App.)  63  N.  B.  485.  It  follows 
that  the  trial  judge  erred  in  leaving  to  the 
Jury  the  question  of  the  company's  liability,  ' 
and  in  refusing  to  instruct  them,  at  the  in- 
stance of  its  counsel,  to  the  effect  that  If  they 
believed  the  Injury  to  the  plaintiff  could  not 
have  occurred  "but  for  his  own  conduct  In 
pushing  out  the  mail  grab,  whether  intention- 
al or  by  accident"  he  would  not  be  entlUed 
to  recover. 

Judgment  reversed.  All  the  Justices  con- 
earring,  except  LEfWIS,  J.,  absent  on  account 
of  Bickneas. 


(U<  o«.  m) 
ROBERT  PORTNER  BREWING  CO.  ▼. 
COOPER. 

(Supreme  Court  of  Georgia.    Aog.  7,  1902.) 

SERVANT— INJURIES  —  HASTER'S    UABIUTT  — 

PLEADINQ— AMENDMENT— BVIDSNCE— 

INSTRUCTIONS. 

1.  Where  a  motion  for  new  trial  and  the  rule 
nisi  thereou  have  been  served  upon  the  respond- 
ent, and  an  amendment  thereto  is  afterward 
regularly  filed  and  approved  by  the  trial  jud^e, 
who  overrules  the  amended  motion  upon  ita 
merits,  this  court  cannot  refuse  to  consider  the 
amendment  becaase  it  was  not  served  upon  the 
respondent. 

2.  Where  the  condition  of  a  set  of  harness  is 
the  subject  of  inquiry,  it  is  error,  to  overmie 
a  proper  objection  to  evidence  as  to  the  condi- 
tion of  a  set  of  harness  which  is  uut  identified 
as  the  one  under  investigation. 

3.  It  is  error  for  a  trial  judge  to  instruct  the 
jury  that  given  facts  would  constitute  negli- 
gence, when  the  facts  are  not  such  as  are  made 
by  law  to  constitute  negligence  per  se^ 

4.  It  is  also  error  to  charge  that  where  an 
employer  has  agreed  to  furnish  an  employe  a 
harness  anfflcientiy  strong  to  enable  him  to 
control  a  certain  horse,  the  employer  is  thereby 
made  an  insurer  of  the  quality  of  the  bamess 
furnished,  and  that  he  is  not  in  the  exercise  of 
ordinary  care  unless  he  makes  his  assurance 
good. 

6.  Other  assignments  of  error  are  covered  by 
the  opinion. 

(Syllabns  by  the  Gonrt) 

Error  from  city  court  of  Blcbmond  comi- 
ty;  W.  P.  Eve,  Judge. 

Action  by  J.  J.  Cooper  against  the  Robert 
Portner  Brewing  Company  and  another. 
Judgment  for  plaintiff  against  the  brewing 
company,  and  it  brlnga  ecrar.    Reversed. 
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Salem  Dntcher,  for  plaintiff  In  error.  W. 
K.  Miller  and  Boykln  Wright,  for  defendant 
In  error. 

SIMMONS,  C.  J.  Salt  for  damages  for 
personal  Injuries  was  brought  by  Cooper 
against  the  Robert  Portner  Brewing  Com- 
pany and  its  manager.  The  plaintiff  alleged 
that  be  was  employed  to  deliver  defendant's 
beer  from  a  wagon  which,  witb  horse  and 
harness,  defendants  were  to  furnish.  He 
was  given  a  horse  which  had  run  away,  but 
be  was  assured  by  defendants  that  it  would 
not  run  away  If  carefully  handled,  and  that 
a  strong  set  of  sound  and  suitable  harness 
would  be  supplied  him.  Relying  upon  the 
promise  to  furnish  him  a  strong  and  sound 
harness,  he  used  the  horse  While  he  was 
proceeding  quietly  along  the  street,  the  horse 
shied,  the  harness  brolce  and  caused  the  horse 
to  try  to  run  away,  then  other  portions  of  the 
harness  gave  away,  and  plaintiff  was  seri- 
ously injured  by  the  kicking  of  the  horse. 
Defendant  had  failed  to  supply  such  a  har- 
ness as  was  reasonably  safe  with  such  a 
horse,  had  failed  to  keep  the  harness  in  prop- 
er repair,  and,  after  having  undertaken  to 
repair  the  harness,  had  negligently  stopped 
the  repairs,  to  have  work  done  on  other 
harness.  See  112  Ga.  895,  38  S.  B.  91.  The 
defendants  answered  that  plaintiff  liad,  in 
spite  of  their  warning,  used  this  horse,  rath- 
er than  others  offered  him,  because  it  was 
faster  than  the  others,  and  that  plaintiff's 
injuries  were  not  due  to  the  condition  of  the 
harness,  which  was  sound,  but  resulted  from 
plaintiff's  own  negligence.  They  also  de- 
nied having  agreed  to  supply  plaintiff  any 
unusually  strong  set  of  liamess,  and  alleged 
that  the  harness  furnished  was  reasonably 
safe  and  strong.  The  company's  manager 
also  denied  that  plaintiff  was  in  his  employ- 
ment On  the  trial  the  Jury  returned  a  ver- 
dict against  the  comi>any,  but  in  favor  of  its 
codefendant  The  company  moved  for  a  new 
trial,  and  the  judge  overruled  the  motion. 
The  company  excepted. 

1.  The  original  motion  for  new  trial  con- 
tained but  three  grounds,  and  they  were 
general  In  character.  A  rule  nisi  issued.  In 
wbicb  it  was  provided  that  the  movant 
should  "have  leave  to  amend  said  motion  at 
or  before"  the  hearing.  Service  of  this  mo- 
tion and  of  the  rule  nisi  was  duly  acknowl- 
edged by  counsel  for  the  respondent  Subse- 
quently the  movant  amended  his  motion  by 
adding  quite  a  number  of  grounds,  but  this 
amendment  was  not  served  upon  the  respond- 
ent, 80  far  as  appears  in  the  record.  Coun- 
sel for  the  defendant  in  error  claim  that  the 
matter  contained  in  the  amendment  to  the 
motion  is  not  before  this  court,  and  cannot 
be  considered.  We  are  not  aware  of  any  re- 
qrUrement  that  such  an  amendment  should 
be  served,  nor  have  we  been  referred  to  any 
cane  in  which  such  a  point  has  been  decided. 
The  original  motion  was  duly  served,  or  its 
serrice  acknowledged,   and  the  amendment 


was  allowed  and  its  grounds  approved  by  the 
Judge.  The  respondent,  after  acknowledging 
service  of  the  original  motion  and  the  irule 
nisi,  was  bound  to  look  after  his  case,  and 
to  take  notice  of  all  that  was  afterward  reg- 
ularly done  therein.  Further  thaa  this,  the 
judge  itassed  upon  the  merits  of  this  amend- 
ment and  it  does  not  appear  that  any  ob- 
jection was  made  to  his  doing  so.  See  Flem- 
ing V.  Roberts,  114  Ga.  637,  40  S.  E.  792, 
In  which,  however,  the  question  as  to  the 
necessity  for  service  'fras  not  passed  upon. 

2.  Error  Is  assigned  on  the  refusal  of  the 
Judge  to  rule  out  the  evidence  of  a  harness 
repairer  to  the  effect  that  the  harness  was 
considerably  broken  up,  and,  from  its  appear- 
ance, had  been  considerably  worn  and  in 
need  of  leiwir,  and  waa  not  sufficiently 
strong  for  a  spirited,  "skittish"  horse.  On 
cross-examination  the  vrltness  stated  that  he 
knew  the  harness  about  which  he  testified 
was  that  used  by  the  plaintiff  at  the  time  of 
the  injury,  because  witness  "had  been  told 
so;  that  he  did  not  know  it  of  his  own 
knowledge,  only  from  the  condition  of  the 
harness."  It  also  appeared  that  his  exam- 
ination of  this  harness  was  after  the  time  of 
the  injury  to  plaintiff.  The  court  ruled  out 
what  had  been  told  witness.  The  latter  then 
stated  that  the  only  knowledge  he  had  that 
the  harness  was  the  same  was  derived  from 
the  fact  that  it  was  broken,  and  that  at  the 
time  of  repairing  the  harness  in  question  he 
had  repaked  eight  or  ten  other  sets  of  har- 
ness for  the  defendant  company,— aU  of  them 
in  need  of  repair.  Counsel  for  the  company 
then  moved  the  court  to  rule  out  all  of  this 
evidence  on  the  ground  that  the  witness  had 
no  means  of  information  as  to  the  Identity 
of  the  harness,  except  what  had  been  told 
him,  and  that  this  was  hearsay.  The  court 
admitted  the  evidence,  and  we  think  that  so 
doing  was  error.  The  witness  stated  that  the 
harness  had  been  delivered  to  him  by  John- 
son, who  appears  to  have  been  on  the  wag- 
on with  plaintiff  at  the  time  of  the  injury, 
and  that  it  was  Johnson  who  told  him  that 
the  harness  was  that  used  by  plaintiff  when 
he  was  Injured.  The  court  properly  ruled 
out  what  Johnson  had  told  the  witness,  and 
this  left  the  statement  that  Johnson  had  de- 
livered a  set  of  harness  to  the  witness.  There 
was  also  evidence  that  there  were  eight  or 
ten  other  sets  of  harness  delivered  to  the 
witness  for  repair.  Johnson  was  not  present 
at  the  trial,  and  it  was  not  shovm  that  the 
harness  delivered  to  the  witness  by  John- 
son was  that  the  condition  of  which  was  un- 
der investigation.  The  fact  that  it  was  bro- 
ken did  not  show  this.  There  was  nothing 
to  show  or  to  enable  the  Jury  to  Infer  that 
the  Iiarness  about  which  the  witness  testified 
was  that  used  by  plaintiff,  and  the  evidence 
was  therefore  irrelevant  snd  should  have 
been  ruled  out  See  Turner  t.  Tnbersing,  67 
Ga.  161. 

3,  4.  The  court  charged  the  Jury  that  if 
"both  plahatiff  and  defendant  knew  that  the 
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bone  was  dangerous,  and  the  defendant  as- 
snred  tbe  plaintiff  that  If  he  would  use  this 
borse  In  its  business  It  would  furnish  such 
harness  as  would  enable  him  to  control  a 
horse  of  this  character,  then  •  •  •  the 
duty  to  furnish  such  a  harness  was  manifest 
and  ImperatlTe,  and  the  defendant  was  not  In 
the  exercise  of  ordinary  care  unless  nor  un- 
til it  made  Its  assurance  good.  Moreover,  if 
such  assurance  was  made.  It  removes  all 
ground  for  the  argument  that  the  servant  by 
continuing  tbe  employment  engages  to  assume 
the  risk."  In  so  far  as  this  charge  stated 
what  facts  would  constitute  negligence.  It 
was  erroneous.  While  the  language  is  taken 
almost  verbatim  from  Ciooley  on  Torts,  as 
quoted  in  Cheeney  v.  Steamship  Co.,  92  Oa. 
731,  19  S.  E.  33,  44  Am.  St  Rep.  113,  we 
think  that  it  was  not  proper  to  give  it  in 
charge  to  tbe  Jury.  Under  our  system  a 
Judge  should  not  Instruct  the  jury  that  any 
given  facts  constitute  negligence,  except  in 
cases  where  such  facts  are  by  law  made  to 
constitute  negligence  per  se.  Olty  of  MIU- 
edgevlUe  v.  Wood,  114  Qa.  370,  40  S.  E.  239. 
The  charge  was  further  erroneous  in  that,  in 
fitting  the  quotation  to  the  present  case,  the 
Judge  Instructed  the  Jury  that  the  defendant 
would  become  practically  an  insurer  of  tbe 
quality  of  the  harness  furnished.  We  think 
that  If  the  defendant  had  supplied  plaintiff 
wltb  a  harness  which  to  one  reasonably  and 
ordinarily  prudent  would  have  seemed  to  be 
of  such  quality  as  to  enable  plaintiff  to  con- 
trol tbe  horse,  and  the  harness  proved  InsufiS- 
cient  because  of  some  defect  bidden  even  from 
the  ordinarily  diligent,  there  oonld  be  no  re- 
covery. 

5.  Other  complaints  are  made  of  tbe  charge 
ot  the  court.  Portions  of  it  are  excepted  to 
as  intimating  an  opinion  as  to  what  had  or 
bad  not  been  proved,  as  stating  what  facts 
would  constitate  negligence,  as  being  nnaa- 
tborlzed  by  tbe  evidence,  or  as  being  given 
without  suflScient  qualification.  After  a  care- 
ful study  of  these  assignments  of  error,  we 
find  that  none  of  them  regubres  any  special 
discussion.  The  errors,  if  any  existed,  are  of 
minor  importance,  and  of  such  character  that 
they  will  probably  not  occur  upon  the  next 
trial.  Complaint  is  also  made  that  the  court 
erred  in  admitting  evidence  that  the  horse 
whicb  plaintiff  had  been  driving  was  used  by 
the  company  in  its  business  for  some  months 
after  the  Injury  to  plaintiff.  This  evidence 
was  objected  to  as  Irrelevant.  This  assign- 
ment of  error  was  not  argued  or  referred  to 
here  by  the  counsel  for  the  plaintiff  In  error, 
and  apparently  was  abandoned.  Inasmuch, 
however,  as  the  case  has  to  be  again  tried, 
we  will  say  that  this  evidence  seems  to  us  to 
have  been  inadmissible.  If  offered  to  throw 
any  light  on  the  contract  or  arrangement  of 
tbe  plaintiff  with  the  defendant,  it  was,  of 
course,  Irrelevant  If  it  was  offered  to  show 
the  use  of  the  horK  with  a  stronger  harness, 
and  to  treat  this  as  an  admission  by  the  com- 
pany that  tbe  bamess  supplied  tbe  plaintiff 


had  been  negligently  weak,  then  it  was  inad- 
missible under  the  rulhig  In  Railway  Co.  v. 
Cartledge  (this  term)  42  S.  E.  405.  If  it  was 
offered  for  the  purpose  of  showing  the  char- 
acter of  tbe  horse,  it  was  Inadmissible,  (1) 
because  it  was  conceded  by  both  parties  that 
the  horse  was  wild  and  not  easily  controlled; 

(2)  because  it  did  not  sufficiently  appear  that 
the  horse  was  afterward  used  under  similar 
conditions  as  by  plaintiff,  or  what  was  tbe 
difference  in  the  harness,  or  how  much  skUl 
had  to  be  employed  to  manage  tbe  horse;  and 

(3)  the  fact  tbat  the  horse  bad  run  away 
with  plaintiff  may  have  Induced  defendant. 
In  its  subsequent  use  of  the  horse,  to  employ 
harness  stronger  than  even  the  most  prudent 
would  have  thought  necessary  before  tbe  in- 
jury to  the  plaintiff. 

Because  of  the  errors  pointed  out  in  the 
second,  third,  and  fourth  headnotes,  a  new 
trial  should  have  been  gn:anted.  Judgment  re- 
versed. All  the  justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


(U6  Qa.  182) 


8APP  V.  STATE. 


(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

CRIMINAL  LAW— OBJECTION  TO  JUROR— WAIV- 
ER—INTOXICATING  LIQUORS— SALE  TO 
DRUNK3N  PERSON. 

1.  When,  in  purging  the  jury  in  a  criminal 
case,  the  accused  is  given  a  list  of  the  petit 
jurors,  and  the  indictment,  on  which  appear  the 
names  of  the  gi-and  jurors,  and  from  these  pa- 
pers it  appears  that  one  of  the  jorors  served  on 
the  grand  jury  which  retarned  the  indictment, 
a  failure  to  object  to  such  juror  amounts  to  a 
waiver  of  his  disqualification. 

2.  There  was  no  material  error  in  the  char- 
ges complained  of,  and  the  evidence  authorized 
the  verdict 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Webster  county; 
Z.  A.  LitUeJohn,  Judge. 

P.  E.  Sapp  was  convicted  of  selling  liquor 
to  an  intoxicated  man,  and  brings  error.  Af- 
firmed. 

J.  F.  Souter  and  G.  T.  Harrell,  for  plain- 
tiff in  error.  F.  A.  Hooper,  SoL  Gen.,  for 
the  State. 

SIMMONS,  C.  3.  Sapp  was  indicted  under 
Pen.  Code,  i  443,  which  makes  It  a  misde- 
meanor for  any  seller  of  sphrituous  llquora 
to  "sell  or  furnish  liquors  or  other  hitoxlcat- 
lag  drinks  to  any  person  who  is  at  the  time 
intoxicated  or  drunk."  He  was  found  guilty 
of  the  offense  charged,  and  his  motion  for  a 
new  trial  was  overruled.    He  excepted. 

1.  A  new  trial  was  asked  on  tbe  ground 
tbat  one  of  tbe  gn^ond  Jurors  who  returned 
the  indictment  against  the  accused,  aDd 
whose  name  appeared  upon  the  indictment, 
was  a  member  of  the  Jnry  that  tried  the  ac- 
cused and  returned  tbe  verdict  of  guilty. 
From  tbe  evidence  submitted  to  the  trial 
judge  upon  the  hearing,  and  from  bis  note  to 
the  motion  for  new  trial,  it  appears  that  tbe 
Juror's  name  appeared  on  tbe  Indictment  as  a 
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member  of  the  grand  Inry  which  returned  the 
Indictment,  and  also  appeared  on  a  list  of 
24  jnrora  wbicb  was  given  counsel  for  the 
accused.  After  the  lory  had  been  purged  as 
to  disqualifying  relationshliM,  It  was  suggest- 
ed that  some  of  the  jurors  might  have  served 
on  the  grand  Jury,  and  the  court  directed 
counsel  for  the  accused  to  compare  the  list 
of  petit  Jurors  with  the  names  appearing  on 
the  indictment,  to  see  if  such  disqualification 
existed.  After  the  announcement  that  certain 
Jurors  were  disqualified,  they  were  removed 
and  the  panel  filled.  There  was  some  con- 
flict In  the  affidavits  submitted  to  the  judge 
as  to  whether  counsel  for  the  accused  par- 
ticipated in  the  comparison  of  the  names  on 
the  list  with  those  on  the  Indictment,  or  left 
this  matter  entirely  to  the  solicitor  general 
and  a  third  person  not  interested  in  the  case. 
Inasmuch,  however,  as  there  Is  no  intimation 
that  any  fraud  or  deception  was  practiced, 
this  is  immaterial.  The  court  gave  counsel 
for  the  accused  an  opportunity  to  discover 
and  suggest  this  Juror's  disqualification,  and 
the  presence  of  the  Juror's  name  on  the  in- 
dictment and  in  the  list  afforded  ample  mcstos 
to  do  so.  When  the  accused  or  his  counsel 
was  given  the  list  and  the  Indictment,  and 
told  to  loolc  for  any  identity  of  names  in  the 
two  papers,  we  think  that  he.  In  the  absence 
of  any  fraud  or  deception,  became  chargeable 
with  notice  of  whatever  a  proper  examination 
of  those  papers  would  have  revealed.  He 
was  thus  chargeable  with  notice  that  this  Ju- 
ror bad  served  on  the  grand  Jury,  and  bis  fail- 
ure or  omission  to  challenge  the  Juror  or  to 
suggest  his  disqualification  must  be  held  to 
amount  to  a  waiver.  Nor  does  it  matter,  as 
before  remarked,  whether  counsel  for  the  ac- 
cused examined  the  papers  himself,  or  left 
the  examination  and  comparison  to  others. 
In  the  latter  case  those  others  would  have 
acted  as  agents  for  counsel  for  the  accused, 
and  the  latter  would  be  chargeable  with  no- 
tice of  whatever  he  should  himself  have  dis- 
covered by  a  proper  examination  of  the  pa- 
pers. When  he  left  the  comparison  to  oth- 
ers, be  took  the  risk.  For  this  reason,  we 
think  that,  if  the  Juror  was  disqualified  by 
bis  prior  service  on  the  grand  Jury,  his  dis- 
qualification was  waived,  and  is  no  cause  for 
granting  a  new  trial. 

2.  Complaint  is  made  of  a  charge  of  the 
court  to  the  Jury  as  follows:  "It  is  a  question 
for  you  to  determine,  from  all  the  facts  and 
clrcumstaiices,  as  to  whether  this  man  •  •  • 
■was  intoxicated,  or  whether  he  was  drunk. 
That  Is  a  question  for  you  to  determine  from 
tbe  testimony  In  this  case.  There  is  no  di- 
rect rule  that  I  know  of  that  I  could  give 
you,  gentlemen,  whereby  you  could  determine 
tbe  issue,  or  whereby  you  could  be  guided, 
as  to  whether  the  man  was  intoxicated,  or 
whethfir  he  was  drunk.  Tou  would  have  to 
determine  from  the  facts  of  the  case.  But 
ander  the  law  a  man  Is  intoxicated  whenever 
be  is  so  much  under  the  influence  of  spir- 
ituous or  intoxicating  liquors  that  it  so  oper- 


ates upon  him— that  it  so  affects  his  acts  or 
conduct  or  movement— that  the  public  or  par- 
ties coming  In  contact  with  him  could  readily 
see  and  know  that  it  was .  affecting  him  In 
that  respect  A  man  to  that  extent  under  the 
influence  of  liquor  that  parties  coming  in  con- 
tact with  bim  or  seeing  blm  would  readily 
know  that  he  was  under  the  influence  of  liq- 
uor by  bis  conduct  or  his  words  or  his  move- 
ments, would  be  sufficient  to. show  that  such 
party  was  Intoxicated."  Thoe  is,  as  against 
the  accused,  no  material  error  ta  this  charge. 
The  statute  makes  it  an  offense  to  sell  to  a 
person  who  is  at  tbe  time  either  intoxicated 
or  drunk.  The  indictment  charged  .a  sale  to 
a  person  alleged  to  have  been  at  the  time  in- 
toxicated and  drunk.  Whether  there  is  any 
difference  between  an'  intoxicated  man  and 
one  who  is  drunk  Is  In  this  case  an  Immaterial 
question,  for  proof  of  a  sale  to  either  would 
support  a  conviction.  The  court's  definition 
of  "intoxication"  may  not  have  been  in  exact 
accord  with  that  of  the  lexicographers,  but 
there  was  no  material  error  in  it.  Under  stat- 
utes similar  to  the  one  under  which  the  accus- 
ed was  indicted,  it  has  been  held  that  knowl- 
edge, on  the  part  of  the  seller,  of  the  Intox- 
ication of  the  purchaser,  Is  not  an  essential 
ingredient  of  the  offense.  Cundy  t.  Le  C!ocq, 
13  Q.  B.  DlT.  207;  Black  Int.  Liq.  {  423,  and 
cases  cited.  And  see  Loeb  v.  State,  75  6a.  258. 
The  charge  of  the  court  gave  the  accused  the 
benefit  of  a  contrary  holding  as  to  this  ques- 
tion; for  the  Jury  were  instructed  not  to  con- 
vict unless  the  purchaser's  Intoxication  was 
known  to  the  accused,  or  could  have  been  dis- 
covered by  the  use  of  reasonable  diligence. 
This  question  is,  therefore,  not  made  in  the 
present  case.  The  court's  definition  of  "in- 
toxicated" was  sulMtantlally  correct,  and  we 
think  a  man  whose  condition  was  therein  de- 
scribed would  be  an  intoxicated  or  drunken 
man.  In  the  Standard  Dictionary  the  fol- 
lowing definition  of  "drunk"  is  given:  "Under 
tbe  influence  of  intoxicating  liquor  to  such 
an  extent  as  to  have  lost  the  normal  control 
of  one's  bodily  and  mental  faculties,  and,  com- 
monly, to  evince  a  disposition  to  violence,  quar- 
relsomeness, and  beastiallty."  In  tbe  same 
work  "Intoxicated"  is  given  as  synonymous 
with  "drunk."  In  State  v.  Pierce,  65  Iowa, 
85,  21  N.  W.  196,  It  was  hdd  that  one  to 
drunk  who  is  so  far  under  the  influence  of  in- 
toxicating liquor  that  his  passions  are  visibly 
excited  or  his  Judgment  Impaired;  and  in 
Elkin  T.  Buschner  (Pa.)  16  Ati.  102,  it  was 
held  that  "whenever  a  man  is  under  the  In- 
fluence of  liquor,  so  as  not  to  be  «itirely  at 
himself,  he  is  Intoxicated,  though  he  can 
walk  straight,  though  he  may  attend  to  bis 
business,  and  though  he  may  not  give  any  out- 
ward and  visible  signs  to  tbe  casual  observer 
that  be  Is  drunk."  In  the  present  case  the 
charge  of  the  court  amounted  to  an  instruction 
that  to  be  intoxicated  a  man  must  be  so  under 
the  influence  of  intoxicating  liquors  that  hts 
acts  or  words  or  conduct  would  be  visibly  and 
noticeably  affected.    Such  an  Instruction  was 
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not  erroneotii.  There  was  no  error  In  any 
other  iMrtlon  of  the  charge,  bo  far  as  appears 
from  the  motion  for  new  trlaL  The  evidence 
fully  warranted  a  finding  not  only  that  the 
accused,  a  regnlar  dealer  in  liquors,  sold  whis- 
ky to  an  intoxicated  man,  but  that  he  did  so 
with  knowledge  of  the  purchaser's  Intoxlca- 

tiOD. 

Judgment  affirmed.  All  the  Jnstlces  caneor- 
rlng,  except  LEWIS,  J.,  absent  on  acconrnt  of 
sickness. 


(Ue  Oa.  90) 


HOPSON  T.  8TATB. 


(Supreme  Court  of  Oeorgia.    Aug.  7,  1902.) 

CRIMINAL  LAW— VBNUB-«ALB:S-C0NSUMMA< 
TION  OF  CONTRACT— HECALLINQ.  JURY— AD- 
DITIONAL IN8TRDCTI0N8-AB8BNCB  OP  DE- 
FENDANT—ERROR. 

1.  Where  a  dealer  in  one  county  receiTes 
from  a  person  in  another  county  an  order  for 
goods,  and  ships  the  same  to  an  agent  of  the 
dealer  in  that  county,  to  be  delivered  to  the 
person  sending  the  order,  and  this  is  accord- 
ingly done,  the  sale  is  consummated  in  the  lat- 
ter county;  and  this  is  so  though  the  person 
ordering  the  goods  pays  for  them  in  advance, 
and  his  name  iS  marlced  on  the  package  con- 
taining them  when  the  same  is  shipped  to  the 
dealer  s  agent. 

2.  Recalling  a  jury  in  a  criminal  case,  who 
had  retired  to  consider  of  their  verdict,  and,  in 
the  absence  of  the  accused  and  his  connsel, 
and  without  their  consent,  giving  a  second 
charge,  is  cause  for  a  new  trial,  even  though 
this  charge  be  the  same  in  substance  as  that 
which  had  been  delivered  in  the  first  Instance. 

(Syllabus  by  the  C^nrt) 

Error  from  superior  conrt,  Brooks  comity; 
W.  N.  Spencev  Judge. 

H.  O.  Hopeon  was  convicted  of  Illegally 
selling  intoxicating  Uqaora,  and  brings  er- 
ror.   Reversed. 

W.  S.  Humphreys  and  8.  S.  Bemiet,  for 
plaintiff  in  error.  W.  £1  Thomas,  SoL  Oen., 
and  L.  W.  Branch,  f<»r  the  State. 

LUMPKIN,  P.  J.  The  indictment  charged 
H.  O.  Hopson  with  selling  spintuinui  and  in- 
toxicating liquors  in  Brooks  county.  There 
was  sufficient  evidence  to  establish,  among 
others,  the  following  facts:  Gk)rnto  and  3. 
W.  Hopson,  as  partners,  were  engaged  in 
selling  such  liquors  at  Valdosta,  In  the  coun- 
ty of  Lowndes,  and  the  latter  had  a  store  in 
Brooks  county,  in  which  H.  6.  Hopson  was 
employed  as  a  clerk.  Several  persons  re- 
Biding  In  Brooks  county  sent  by  mail  orders 
to  Oomto  for  whisky,  In  each  Instance  In- 
closing with  the  order  a  remittance  covering 
the  price  of  the  llqoor  desired.  These  or- 
ders were  filled  by  expressing  the  liquors  to 
J.  W.  Hopson,  who  informed  the  purchasers 
of  the  arrival  thereof,  and  they  called  upon 
and  received  the  same  from  H.  O.  Hopson. 
The  name  of  each  pnrchaser  wafe  iip<m  every 
express  package  designed  for  him,  but  the 
shipments  were,  as  stated,  made  to  J.  W. 
Hopson.  A  regular  and  systematic  business, 
the  nature  of  which  was  fully  understood  by 


H.  G.  Hopson,  was  conducted  «ii-tbe  plan 
indicated  above 

1.  It  is  plain  that  none  of  the  sales  were 
completed  in  Lowndes  county,  for  in  no  in- 
stance was  there  in  that  county  a  delivery 
of  the  liquor  to  the  purchaser.  Had  tbe 
shipments  been  made  directly  to  the  pur- 
chasers, tbe  case  would  have  been  different; 
for  delivery  to  the  carrier  would  liave  been, 
in  legal  contemplation,  delivery  to  the  pur- 
chasers. As  it  was,  the  seller  did  not  ship 
to  the  persons  who  ordered  the  liquors,  but 
to  his  own  agent;  and  the  latter,  tbrougb 
H.  Q.  HcqMon,  made  the  deliveries.  Tbe 
latter  was  not  acting  ignorantly,  but  knew 
exactly  what  be  was  about  The  facts  that 
the  liquors  ordered  were  paid  for  in  advance, 
and  that  each  purchaser's  name  was  placed 
on  the  packages  intended  for  bim,  do  not 
alter  the  case.  For  reasons  of  their  own. 
tbe  sellers,  Gomto  and  J.  W.  Hopson,  did 
not  Intend  to  make,  and  did  not  make^  any 
deliveries  in  Lowndes  county;  and  that  is 
the  vital  point  It  does  not  distinctly  ap- 
pear, but  tbe  testimony  as  a  whole  is  preg- 
nant with  the  suggestion,  that  the  mall  or- 
ders to  <3omto  were  sometimes  filled  with 
greater  celerity  than  could  be  accomplished 
by  the  usual  course  of  mail  and  express. 
Be  this  as  It  may,  tbe  evidence  fully  war- 
ranted the  finding  of  guilty  against  EL  O. 
Hopson;  and,  the  charge  of  the  court  being 
In  substantial  accord  with  the  law  applicable 
to  tbe  facts  proved,  there  is  no  merit,  either 
in  the  general  grounds  of  the  motiim  for  a 
new  trial,  or  in  that  in  which  exception  is 
taken  to  the  instructions  given  to  the  Jury. 

2.  We  are,  however,  constrained  to  order 
a  new  trial  upon  another  ground  of  the  mo- 
tion, which  complains  that  after  the  court 
had  charged  the  jury,  and  they  had  con- 
sidered the  case  for  some  hours,  the  Judges 
in  the  absence  of  tbe  accused  and  his  coun- 
sel, and  without  any  effort  to  bring  them 
into  court  gave  to  the  Jury  a  second  charge, 
which  was  substantially  the  same  as  that 
which  had  been  given  before  they  retired 
in  the  first  instance.  This  practice  cannot 
be  upheld.  See  Wade  v.  State,  12  Ga.  2S; 
Martin  v.  State,  61  Oa.  567;  Bonner  v.  State, 
67  Oa.  600;  WUson  v.  State,  87  Oa.  683; 
Tiller  V.  State,  96  Oa.  430,  23  S.  E.  82S. 
There  was  no  waiver  of  the  right  of  the  ac- 
cused and  bis  counsel  to  be  present  when  tbe 
second  charge  was  given.  It  does  not  appear 
that  both  were  ignorant  of  Its  being  given 
until  after  the  trial  had  ended,  but  this  makes 
no  difference.  It  is  an  inevitable  conclusion 
from  the  cases  cited  above  that  the  accused 
may  complain  of  such  an  Irr^ularlty  after 
verdict  notwithstanding  knowledge  thereof 
by  bim  or  bis  counsel  while  the  trial  was 
in  progress.  Nor  does  the  fact  that  the  "re- 
cbarge"  was,  in  substance,  the  same  as  tbe 
original  charge,  dispense  with  tbe  necessity 
for  ordering  a  new  trial.  The  great  point  is 
that  the  accused  and  his  counsel  have  the 
right  to  be  present  at  every  stage  ot  the  pro- 
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eeedlngs,  and  personally  see  and  know  wbat 
la  being  done  in  the  case.  To  say  that  no 
Injury  results  -when  It  appears  that  wbat 
occurred  in  their  absence  was  regular  and 
legal  would.  In  effect,  practically  do  away 
with  this  great  and  Important  right,  one  ele- 
ment of  which  is  to  see  to  It  that  what  does 
take  place  la  in  accord  with  good  law  and 
good  practice. 

Judgment  reversed.  All  the  Jasticee  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 

(115  Oa.  986) 

FOOTB  &  DAVIBS  00.  T.  HALONY. 
(Supreme  Court  of  Georgia.    July  22, 1002.) 

CONTRACT    FOR    PENAiyTT— VAUDITT— PABOb 

BVIDENCE— OPINION    BTIDBNCB— DI> 

RBCTION  OF  VBRDICT. 

1.  A  written  contract  between  two  persons, 
stipulating  that,  if  either  fails  to  carry  out  hla 
part  of  the  same,  "the  party  failing  is  to  imme- 
diately pay  to  the  other  party  the  sum  of  five 
hundred  dollars,  besides  all  damages  sustained 
by  reason  of  such  failure,"  is,  so  far  as  relates 
to  the  payment  of  the  ^600,  a  contract  for  a 
penalty;  there  being  in  such  contract  no  other 
words  indicating  any  different  intention  of  the 
parties  in  respect  to  such  matter. 

2.  When  there  is  no  ambiguity  as  to  the  legal 
import  of  the  language  used  In- a  written  con- 
tract, parol  eTideuce  is  inadmissible  to  show 
that  the  parties  thereto  intended  It  to  have  a 
different  meaning. 

8.  It  is  not  competent  for  a  witness  to  testify 
to  his  opinion  that  the  breach  of  a  given  con- 
tract by  one  of  the  parties  thereto  caused  dam- 
ages to  the  other  in  a  lump  sum  stated. 

4.  Wlien  the  plaintiff  in  an  action  makes  out 
a  prima  facie  case  for  the  recovery  of  the 
amount  sued  for,  and  the  defendant  merely 
shows,  by  evidence  offered  in  support  of  a  plea 
of  recoupment,  a  breach  of  a  stipulation  in  the 
contract  by  the  plaintiff, 'without  showing  any 
actnal  damages  in  consequence  thereof,  there 
is  no  error  in  directing  a  verdict  in  favor  of  the 
former  for  such  amount.  Under  such  circum- 
stances, the  defendant  is  not  entitled  to  have 
the  case  submitted  to  a  pury,  in  order  that  the 
amount  of  the  proved  claim  of  the  plaintiff  may 
be  reduced  by  such  nominal  damages  as  they 
might  find  in  favor  of  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fnlton  ctmnty; 
J.  H.  Lumpkin,  Judge. 

Action  by  T.  J.  Malony  against  the  Foote 
&  Davles  Company.  The  court  below  direct- 
ed a  verdict  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Ulysses  Lewis  and  C.  W.  Smith,  for  plain- 
tiff in  error.  Tompkins  &  Alston  and  Lump- 
kin &  Colquitt,  for  defendant  In  error. 

FISH,  J.  Malony,  who  carried  on  busi- 
nen  nnder  the  name  of  Malony  Directory 
Company,  brought  an  action  against  Foote  ft 
Davles  dompany,  a  corporation,  for  the  re- 
covery of  an  amount  of  money  which  be  al- 
leged was  due  him  for  certain  expenses 
'wUcli  iM,  In  accordance  with  a  contract  be- 
tween them,  bad  incurred  and  paid  in  be- 
balf  of  the  defendant,  and  for  which,  under 
tbe  contract,  the  defendant  was  to  reimburse 
him.    Tbe  defendant  admitted  tbe  execatlao 


of  the  contract,  and  that  ft  bad  become  In- 
debted to  the  plaintiff  In  the  amount  for 
which  he  sued,  but  pleaded  that  tbe  plain- 
tiff had  violated  a  certain  stipulation  in  tbe 
contract,  and  was  therefore  indebted  to  it  in 
tbe  sum  of  |500,  as  liquidated  damages,  on- 
6fae  tbe  following  provision  of  that  Instru- 
ment: "Foote  &  Davles  and  Malony  Direc- 
tory Co.  mutually  agree,  if  either  falls  to 
carry  out  tbelr  part  of  tbls  contract,  that  the 
party  falling  is  to  pay  to  tbe  other  party  tbe 
sum  of  five  hundred  dollars,  besides  all  dam- 
ages sustained  by  reason  of  such  failure." 
The  main  question  which  we  are  called  upon 
to  decide  is  whether  the  sum  which  tbe  x>ar- 
tles  here  agreed  should.  In  tbe  event  of  a 
breach  of  the  contract,  be  paid  by  tbe  party 
violating  It  to  tbe  other  party,  was,  as  claim- 
ed by  the  defendant,  liquidated  damages,  or, 
as  claimed  by  tbe  plaintiff,  a  penalty.  Tbe 
court  below  held  it  to  be  a  penalty,  and,  as 
tbe  defendant  proved  no  actual  damages,  di- 
rected a  verdict  in  favor  of  the  plaintiff  for 
the  amount  sued  for. 

1.  We  are  clearly  of  opinltm  that  the  above- 
quoted  clause  of  tbe  contract  does  not  pro- 
vide for  the  payment  of  liquidated  damages, 
but  for  tbe  payment  of  a  penalty.  "The  In- 
tention of  tbe  parties  la  mainly  to  be  con- 
sidered in  determining  whether  an  agree- 
ment la  a  penalty  or  liquidated  damages." 
Sutton  v.  Howard,  33  Oa.  636.  "Tbe  only  in- 
quiry as  to  Intention  la  whether  or  not  the 
parties  Intended  the  sum  to  be  accepted  as 
compensation."  1  Sedg.  Meas.  Dam.  {  408. 
Tbe  parties  to  tbe  contract  under  considera- 
tion agreed  that  the  party  failing  to  carry 
it  out  should  Immediately  pay  to  the  other 
party  the  sum  of  $500,  besides  all  damages 
sustained  by  reason  of  such  failure.  They 
did  not  undertake  to  estimate  and  liquidate 
the  damages  which  would  result  from  a  vio- 
lation of  the  contract,  for  the  amount  whlcb 
they  agreed  sbould  be  paid  by  tbe  party  fail- 
ing to  comply  with  tbe  contract  to  the  other 
party  was  to  be  in  addition  to  all  dam- 
ages sustained  by  reason  of  sncb  failore. 
The  sum  of  $500  stipulated  to  be  paid  for  a 
breach  of  the  contract  could  not  be  liquidated 
damages,  because  it  was  to  be  paid  over 
and  above  all  damages  sustained.  Tbe  agree- 
ment In  effect,  was  that  tbe  party  failing  to 
carry  out  tbe  contract  was  to  pay  to  tbe 
other  party  $500  and  aU  damages  sustained. 
This  being  true,  and  there  being  nothing  else- 
where in  the  contract  to  indicate  a  different 
intention,  the  sum  named  here  was  and  could 
only  be  a  penalty.  It  Is  a  well-settled  ^inci- 
ple  that,  where  a  contract  provides  for  the 
payment  of  a  penalty  for  the  doing  or  not 
doing  of  a  particular  act,  no  other  sum  can 
be  recovered  under  tbe  penalty  than  that 
which  will  compensate  the  plaintiff  for  bis 
actual  loss.  Here  tbe  defendant  failed  to 
show  that  It  bad  sustained  any  actual  dam- 
ages in  consequence  of  tbe  breach  of  tbe  con- 
tract by  the  plaintiff. 

2.  One  groond  of  the  motion  for  a  new 
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trial  was  that  the  court  erred  In  rejecting 
certain  parol  testimony  offered  for  the  pur- 
pose of  proving  that  at  the  time  the  contract 
was  executed  the  parties  discussed  the  mat- 
ter, and  "agreed  that.  If  either  party  to  the 
contract  violated  its  terms,  the  damages 
could  not  be  ascertained,  because  of  the  pe- 
culiar nature  of  the  business,  and  that  they 
therefore  agreed  to  the  sum  of  $500  as  liq- 
uidated damages  in  case  of  a  breacli."  It 
is  perfectly  clear  that  the  court  did  not  err 
in  rejecting  this  evidence.  There  Is  nothing 
ambiguous  In  the  provision  which  we  have 
been  considering  of  this  contract  T^ls  be- 
ing true,  the  Interpretation  of  the  contract 
was  for  the  court,  and  no  evidence  dehors 
the  Instrument  could  l>e  received. 

3.  The  court  did  not  err  in  refusing  to  al- 
low a  witness  for  the  defendant  to  testify 
that.  In  consequence  of  the  breach  of  the 
contract  by  the  plaintiff,  the  defendant's  busi- 
ness was  damaged  "In  an  amount  of  more 
than  $500."  The  amount  of  the  damages, 
it  any,  sustained  by  the  defendant  In  con- 
sequence of  the  breach  of  the  contract  by 
the  plaintiff,  was  one  of  the  questions  to  be 
determined  by  the  jury.  It  was  a  conclusion 
to  be  drawn  by  them  from  the  facts  testified 
to  by  the  witnesses.  It  is  the  province  of 
the  jury  to  draw  their  own  conclusion,  from 
the  facts  produced  in  evidence,  as  to  the 
amount  of  damages,  if  any,  which  a  party 
has  sustained  by  the  conduct  of  the  other 
party  to  the  case.  The  ruling  of  the  court 
below  In  excluding  this  testimony  is  sustain- 
ed by  repeated  decisions  of  this  court  Wood- 
ward V.  Gates,  38  Oa.  205;  Railroad  Co.  v. 
KeUy,  58  Ga.  107;  Smith  v.  Eubanks,  72 
Ga.  281;  Railroad  Co.  v.  Senn,  73  Oa.  705. 

4.  One  ground  of  the  motion  for  a  new 
trial  was  that  "the  court  erred  in  directing 
a  verdict  for  the  plaintiff,  because  the  un- 
disputed evidence  showed  that  the  plaintiff 
had  brolcen  the  contract,  and  that  defend- 
ant was  entitied  to  recover  general  damages 
under  its  plea  of  recoupment"  As  the  de- 
fondant  showed  no  actual  damages  resulting 
to  it  from  the  breach  by  the  plaintiff  of  the 
contract  its  only  claim  could  have  beoi  for 
the  recovery  of  mere  nominal  damages. 
Counsel  for  the  plaintiff  in  error  have  argued 
here  that  the  case  should  have  been  submit- 
ted to  the  jury,  In  order  that  the  amount  ad- 
mitted to  be  due  the  plaintiff  under  the  terms 
of  the  contract  might  be  reduced  by  the  jury 
by  such  nominal  damages  as  they  might 
flud  the  defendant  bad  sustained  In  couse- 
qnence  of  the  breach  of  a  stipulation  of  the 
contract  by  the  plaintiff.  Civ.  Code,  S  3801, 
provides:  "In  every  case  of  breach  of  con- 
tract, tiie  other  party  has  a  right  to  dam- 
ages; but  if  there  has  been  no  actual  dam- 
age, the  plaintiff  can  recover  nominal  dam- 
ages which  will  carry  the  costs."  The  court 
did  not  SR  IB  tMOmg  to  rabintt  Am  am  to 


the  Jury,  in  ordor  that  they  might  reduce 
the  admitted  claim  of  the  plaintiff  by  some 
trivial  sum  which  they  might  find  in  favor 
of  the  defendant  as  mere  nominal  damages. 
The  point  made  in  this  ground  of  the  motion 
has  been  decided  by  this  court  adversely  to 
the  contention  of  the  plaintiff  in  error.  The 
theory  upon  which  and  for  the  purpose  for 
which  nominal  damages  are  awarded  a  party 
who  sues  to  recover  for  the  breach  of  a  con- 
tract and  who  shows  the  tireach,  but  no  ac- 
tual damages.  Is  not  applicable  to  a  defend- 
ant who  seeks,  under  a  plea  of  recoupment 
to  reduce  the  claim  of  the  plaintiff,  arising 
under  a  contract  by  nominal  damages,  in 
conaequeuce  of  some  breach  of  the  same  con- 
tract by  the  plaintiff.  Nominal  damages  are 
not  given  as  compensation  for  the  breach  of 
a  contract,  but  simply  in  vindication  of  the 
right  of  a  person  who  brings  an  action  uiKm 
a  good  cause,  but  fails  to  prove  that  be  has 
sustained  any  actual  damage,  and  to  prevent 
his  being  mulcted  in  the  costs  after  he  has 
established  hla  cause  of  action.  In  the  pres- 
ent case  the  defendant  by  being  allowed 
mere  nominal  damages  as  a  credit  upon  the 
amount  of  its  indebtedness  to  the  plaintiff, 
could  neither  obtain  a  verdict  in  vindication 
of  its  right  nor  escape  the  payment  of  costa. 
The  verdict  was  bound  to  be  In  favor  of  the 
plaintiff,  and  would  naturally  and  inevitably 
carry  the  costs  against  the  defendant  It  la 
the  plaintiff  who,  under  the  above-quoted 
section  of  the  Civil  Code,  is  entitied  to  nom- 
inal damages,  sufficient  to  carry  the  costs, 
in  an  action  upon  a  breach  of  a  contract 
where  the  breach,  but  no  actual  damage,  is 
shown;  and,  in  all  the  text-books  and  cases 
which  we  have  examined,  the  doctrine  oC 
nominal  damages  is  applied  only  to  a  plain- 
tiff. We  have  foimd  only  one  case  in  which 
the  question  whether  the  defendant  in  a 
suit  upon  a  contract,  could  reduce  the  amount 
of  the  proved  claim  of  the  plaintiff  by  mere 
nominal  damages,  has  been  made,  and  that 
is  one  decided  by  this  court  In  that  case 
(Chambers  v.  Walker,  SO  Ga.  642,  6  S.  BL 
105)  it  was  held:  "Where  it  is  sought  to 
foreclose  a  mortgage  for  purchase  money 
of  certain  personalty,  and  defoidants  set 
up  that  the  consideration  of  their  purchase 
was  not  only  the  property,  but  good  will, 
trade,  and  friendly  Influence  of  the  seller  and 
mortgagee,  and  that  he  has  violated  his  con- 
tract as  to  these,  the  case  is  not  one  In 
which  a  charge  on  the  subject  of  nominal 
damages  is  necessary  or  proper.  If  plaintiff 
violated  the  contract,  and  defendants  Were 
injured,  they  could  set  off  wliatever  actual 
damages  they  sustained,  bnt  no  other  dam- 
ages." This  is  conclusive  of  the  question 
now  before  us. 

Judgment  affirmed.  AU  the  Jnstlcea  con- 
earring,  except  USWISt  J„  ahaent  on  aooonnt 
ot  rtctaitwi. 
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me  Qa.  170 

BASS  DKSr  GOODS  CO.  t.  GKANITB  CITX 
MFG.  CO.  et  al. 

(Supreme  Court  of  Georg^.    Aug.  7,  1902.) 

PABTNBaSHIP— DISSOLUTION  —  NOTICE  —  LIA- 
BIUTIBS  OF  PASTIES— JUDQMENT— RES  AD- 
IVDICATA— OBJECTIONS  TO  EVIDENCE. 

1.  A  partnership  is  dissolved  by  the  death  of 
one  partner,  and  it  la  not  necessary  to  give  no- 
tice of  the  dissolution  to  third  persons. 

2.  The  survivinK  partner  or  partners  have  the 
right,  under  the  Taw,  to  wind  up  the  partner- 
ship affairs.  If  in  so  doing  one  partner,  act- 
ing as  a  surriving  partner  and  traveling  sales- 
ntan,  sells  to  a  third  person  goods  which  have 
already  been  sold  by  a  resident  surriTing  part- 
ner, and  which,  for  this  reason,  cannot  be  de- 
livered, neither  the  partnership  assets  nor  the 
estate  of  the  deceased  partner  can  be  held  lia- 
ble for  the  failure  to  deliver  the  goods  to  the 
purchaser  from  the  traveling  partner. 

3.  A  decision  of  this  court,  rendered  upon  one 
state  of  facts,  is  not  res  adjudicata  upon  an- 
other trial  ot  the  same  case,  when  a  new  issue 
has  been  introduced,  and  the  evidence  is  es- 
sentially different. 

4.  (a)  Where  the  surviving  partners  delegate 
to  one  of  their  number  the  right  to  wind  up  the 
affairs  of  the  partnership,  the  managing  part- 
ner cannot,  without  further  authority,  bind  one 
of  the  others  by  a  contract  which  is  of  such 
nature  that  the  partnership  nssets  are  not 
bonnd.  (b)  Where  such  managing  partner  sends 
written  authority  to  an  agent  to  sell  certain 
goods  of  the  partnership  to  a  named  person, 
and  the  sale  is  accordingly  made,  the  managing 
partner  is  personally  liable  to  the  purchaser  for 
a  breach  of  the  contract,  necessitated  by  his 
having,  without  revocation  of  his  agent's  au- 
thority, and  without  notice  to  such  agent  or 
the  purchaser,  sold  and  delivered  the  goods  to 
anotner  prior  to  the  sale  by  the  agent,  but  after 
authorizing  such  sale,  (c)  Where  such  agent 
was  also  a  surviving  partner,  he  would  be  lia- 
ble or  not,  according  to  whether  he  made  the 
sale  as  agent  or  professed  to  act  in  his  capacity 
as  surviving  partner;  the  purchaser  knowing 
nothing  of  the  delegation  of  the  powers  ot  the 
■nrvivora  to  one  of  their  number. 

5.  An  objection  made  generally  to  the  intro- 
duction of  specified  evidence  as  a  whole  is  not 
well  taken  when  some  of  it  is  admissible. 

(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Blberton;  P.  P. 
Proffltt,  Judge. 

Action  by  the  Bass  Dry  Goods  Company 
against  the  Granite  City  Manufactarlng  Com- 
pany and  others.  Jadgment  for  defendants, 
and  plainticr  brings  error.    Bevensed. 

Z.  B.  Rogers  and  Kllpatrick  &  Mcddland, 
for  plaintiff  In  error.  Jos.  N.  Worley,  tar  de- 
fendants In  error. 

SIMMONS,  C.  J.  The  Baas  Dry  Goods 
Company,  a  corporation,  brought  an  action 
aigalnst  the  Granite  City  Manufacturing  Com- 
pany, a  partnership,  and  against  the  part- 
ners IndlTldnally,  for  a  breach  of  a  contract  for 
tbe  sate  of  goods.  The  record  discloses  that 
Brawn,  one  of  the  partners.  In  his  capacity  as 
s  m«nber  of  tbe  firm,  made  a  contract  of  sale 
at  certabi  goods  to  the  plaintiff  at  a  sttpnlated 
price.  The  defendants  failed  and  refused  to 
deliver  the  goods.  The  defendants  contended 
tbat  at  the  time  the  sale  was  made  to  the 
plaintiff  the  firm  bad  been  dissolved  by  the 
death  of  one  of  tbe  partnen  (whose  personal 


representative  Is  a  party  to  this  case);  that 
tbe  surviving  partnera  had  no  right  or  au- 
thority to  continue  the  business  except  to  dis- 
pose of  the  goods  on  hand;  that  these  goods 
had  been  already  sold;  and  that,  therefore, 
tbe  partnership  assets-  were  not  liable.  Tbe 
partners,  as  individuals,  defended  on  the 
ground  that  they  had  acted  In  good  faith  in 
the  matter.  Brown  believing  at  the  time  tbe 
sale  was  made  that  the  goods  were  on  hand. 
The  defense  of  the  estate  of  the  deceased 
partner  was,  of  course,  similar  to  that  made 
by  the  partnership  as  such.  There  was  no 
demurrer  to  any  of  the  pleadings,  except 
that  the  partnerahip  demurred  generally  to 
the  petition,  and  no  ruling  on  this  demurrer 
is  here  Invoked.  On  the  trial  the  jury  re- 
turned a  verdict  for  the  defendants.  The 
plaintiff  moved  for  a  new  trial.  The  mo- 
tion was  overruled,  and  the  plaintiff  except- 
ed. 

1.  A  partnerahip  is  dissolved  by  the  death 
of  one  of  the  partnera.  When  one  of  tbe 
partners  dies,  It  Is  not  necessary  that  no- 
tice should  be  given  to  third  persons  or  to 
the  world  of  the  dissolution  of  the  partner- 
ship. Pars.  Partn.  (4th  £d.)  {  351.  "Disso- 
lution by  operation  of  law  Is  presumed  to 
be  taken  notice  of  by  every  one.  It  is  of  a 
public,  and  not  a  private,  nature,  and  hence 
no  notice  is  necessary.  Thus,  In  case  a  part- 
ner dies,  his  estate  at  once  ceases  to  be  lia- 
ble for  future  contracts  entered  Into  by  the 
other  partnera,  Independent  of  notice  of  the 
fact"    2  Bates,  Partn.  |  610. 

2.  Before  tbe  partnerahip  is  dissolved,  each 
member  is  the  agent  of  the  othera,  and  the 
partnerahip  will  be  bound  by  any  contract 
made  by  a  partner  within  tbe  scope  of  the 
partnership  business.  After  the  death  of 
one  of  tbe  partnera  has  dissolved  the  part- 
nerahip, this  general  agency  Is  changed  by 
operation  of  law  to  a  special  agency.  That 
agency  is  limited  to  selling  the  goods  of  the 
partnerahip,  collecting  the  assets,  paying  the 
debts,  and  doing  other  acts  which  are  nec- 
essary or  proper  to  close  and  wind  up  the 
business.  The  surviving  partner  or  partnera 
have  no  right  or  authority  after  the  dlsso- 
lotion  to  make  any  new  contract  to  bind  the 
partnership  assets.  Applying  these  well- 
known  principles  to  the  case  under  consid- 
eration, Brown,  one  of  the  partners,  had  no 
authority  to  bind  the  partnerahip  or  the  de- 
ceased partner's  estate  by  a  contract  with 
the  plaintiff  for  the  sale  of  goods  not  on 
hand.  If  in  winding  up  the  partnerahip  af- 
falra  all  the  goods  on  hand  had  been  sold, 
Brown  could  not  bind  tbe  partnerahip  to  fur- 
nish goods  which  It  did  not  have.  The  plain- 
tiff in  the  court  below;  knowing  aa  matter  of 
law  of  tbe '  dissolution  of  the  firm,  was 
obliged  to  know  of  the  limitations  upon  the 
power  and  authority  of  the  surviving  mem- 
bera  in  winding  up  the  business.  These  lim- 
itations are  imposed  by  law,  and  all  per- 
sons are  affected  with  notice  of  them.  If 
tbe  sarvtvlng  partner  exceeds  the  duties  and 
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powen  conferred  aa  blm  by  law,  and  sells 
goods  wblch  have  already  been  sold,  and 
whlcb  are  not  on  hand  at  the  time  of  the 
sale,  the  purchaser  cannot  bold  the  partner- 
ship liable.  For  the  same  reasons  the  pur- 
chaser cannot.  In  such  a  case,  hold  to  ac- 
countability the  estate  of  the  deceased  part- 
ner. 

3.  It  was  argued,  boweTer,  that  the  law 
was  laid  down  dUTerently  when  this  case 
was  here  before.  113  Ga.  1142,  3d  S.  E, 
471.  In  that  case  this  court  held  that  the 
partnership  was  bound  by  the  acts  of  a  part- 
ner within  the  scope  of  the  partnership  busi- 
ness, and  that  when  Brown  sold  these  goods 
to  the  plaintiff  the  partnership  was  bound 
by  the  contract  But  the  facts  In  the  rec- 
ord then  before  us  were  very  difTerent  from 
those  now  shown.  It  was  alleged  in  the  dec- 
laration, and  not  denied,  that  this  sale  was 
made  by  Brown  before  the  dissolution  of  the 
partnership,  and  before  the  death  of  the  de- 
ceased partner.  There  was  absolutely  notI>- 
ing  in  the  evidence  or  any  other  part  of  the 
record  to  contradict  this.  The  decision  was, 
therefore,  sound.  From  the  present  record  it 
appears  that  after  that  decision  the  plea  was 
amended  so  as  to  allege  that  the  sale  was 
made  after  the  dissolution  of  the  partner- 
ship, and  the  evidence  clearly  establishes 
this  allegation  of  the  plea.  The  facts  in  the 
two  records  malie,  therefore,  different  cases. 
A  decision  by  this  court  upon  one  state  of 
facts  is  not  binding  upon  another  trial  of  tbe 
same  case  when  a  new  issue  has  been  Intro- 
duced in  the  pleadings,  and  when  tbe  facts 
la  evidence  are  essentially  different  See 
Railroad  Co.  v.  Smith,  80  Ga.  528,  B  S.  E. 
772;  Clarke  v.  Havard,  115  Ga.  882,  42  8. 
E.  204. 

4.  The  Question  next  arises  aa  to  whether 
tbe  surviving  partno^  are  liable  as  individu- 
als. In  tbe  present  case  there  were  three  of 
them,  but  they  had  turned  over  to  Arnold,  one 
of  their  number,  the  winding  up  of  tbe  af- 
fairs of  tbe  partnership.  Each  bad  a  right 
to  do  whatever  was  necessary  or  proper  for 
the  purpose  of  winding  up  the  partnership 
affairs,  but  two  of  them  could  delegate  this 
authority  to  the  third.  Bank  v.  Ciody,  93  Ga. 
127,  19  S.  E.  831.  Arnold  thus  represented  hi 
this  matter  the  other  surviving  partners,  but 
his  powers  and  authority  in  this  regard  were 
as  strictly  limited  as  his  powers  and  au- 
thority as  a  surviving  partner.  Without  their 
acquiescence  he  could  not  bind  them  by  any 
act  which  was  beyond  the  authority  delegat- 
ed; that  is  to  say,  to  wind  up  tbe  affairs  of 
the  concern  by  any  acts  which  would  have 
been  proper  for  them  to  do  as  surviving  part- 
ners. One  of  the  three  surviving  partners  of 
this  concern  bad  nothing  whatever  to  do  with 
this  contract  with  plahitlff.  He  had  left  Ar- 
nold to  wind  up  tbe  affairs  of  the  partnership, 
and  did  not  know  of  the  disposition  of  the 
goods,  or  of  the  contract  made  with  plaintiff. 
He  could,  therefore,  not  be  held.  As  a  mem- 
ber of  the  firm  be  Is  not  bound,  because  the 


partnership  is  not  liable;  and  as  an  Individual 
he  is  not  bound,  because  he  did  nothing  per- 
sonally, and  authorized  Arnold,  as  his  agent 
to  do  nothing  which,  being  beyond  the  author- 
ity of  surviving  partners,  would  bhid  blm  in- 
dividually. Relatively  to  Arnold,  the  ques- 
tion Is  different  It  appears  that  he  wrote  to 
Brown  to  call  upon  the  plaintiff,  and  try  to 
close  out  to  them  these  identical  goods.  Three 
days  later  Brown  made  the  contract  specify- 
ing the  same  goods  which  were  enumerated 
in  Arnold's  letter.  Brown  was  therefore  au- 
thorized as  Arnold's  agent  to  make  this  con- 
tract with  plaintiff,  and.  If  Arnold  desired  to 
sell  the  goods  to  another,  he  should  first  have 
revoked  the  power  given  Brown.  Aa  he  did 
not  do  this,  he  Is  in  the  same  position  as  if  be 
had  first  sold  the  goods  as  he  did,  and  had 
then  personally  contracted  to  sell  thepi  to 
plaintiff.  It  was  contended  tliat  he  acted  in 
good  faith,  and  sold  the  goods  before  Brown 
had  made  the  contract  but  we  think  he  should 
have  been  more  diligent  He  had  given 
Brown  express  authoilty  to  make  this  con- 
tract with  plaintiff,  and  he  should  have  fore- 
seen that  trouble  might  ensue  if  he  sold  the 
goods  without  first  communicating  with 
Brown.  He  nevertheless  went  forward  with 
the  sale  of  the  goods,  and  now,  that  an  Inno- 
cent party's  rights  have  become  Involved,  Ar- 
nold cannot  escape  liability  because  he  did  no 
intentional  wrong.  It  was  bis  business  to  do 
right  and  he  should  have  seen  to  it  that  tbe 
wrong  was  not  dona  We  are  therefore  con- 
strained to  bold  that  the  trial  judge  erred  in 
refushig  a  new  trial  as  to  Arnold.  Brown's 
position  Is  not  so  clear.  While  be  was  a 
surviving  partner,  he  seems  to  have  dele- 
gated his  authority  as  such  partner  to  Arnold, 
and  to  have  been  sent  out  as_  Arnold's  agent 
If  be  acted  .as  Arnold's  agent  and  had  au- 
thority to  sell  the  goods,  his  principal,  and  not 
be,  must  be  held  liable  if  the  contract  Is 
broken.  If,  however,  the  plaintiff  knew  noth- 
ing of  this  arrangement  between  Brown  and 
Arnold,  and  Brown  represented  blmsdf  as  a 
surviving  partner,  and  dealt  with  plaintiff  in 
bis  capacity  as  a  surviving  partner, '  then 
Brown  would  be  Individually  liable.  As  one 
of  the  surviving  'partners,  be  bad  anfbority  to 
bind  tbe  partnership  by  no  new  or  future  con- 
tract and  tbe  plaintiff  was  affected  with  no- 
tice of  this  fact  Bat  if  be  represented  to 
plaintiff  that  the  partnership  bad  on  band  cer- 
tain goods,  and  sold  these  goods  to  plaintiff, 
be  would  be  liable,  though  the  partnership 
would  not  As  a  surviving  partner,  selling  the 
goods  of  the  partnership,  it  was  bis  business 
to  keep  informed  as  to  what  goods  were  on 
band,  and  to  sell  no  other.  When  be  sold 
goods  without  knowing  whether  they  were  on 
hand  or  not  be  did  so  at  bis  peril.  If  In  so 
doing  be  relied  upon  a  letter  from  a  copartner, 
he  may  have  a  remedy  over  against  Itim,  but 
would  not  be  himself  relieved  of  liability  to  the 
person  with  whom  be  contracted.  It  therefore 
becomes  material  to  ascertain  the  capacity  in 
which  Brown  acted  In  making  tbe  contract 
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wltb  the  plaintiff.  Brown  was  not  Introda- 
ced  as  a  witness,  but  witnesses  for  the  plain- 
tiff testified  that  Brown  held  himself  out  to 
the  ofilcers  of  the  plaintiff  as  a  partner,  and 
that  the  plaintiff  dealt  with  him  as  such.  If 
this  be  true,  we  think  that  Brown  should  not 
be  held  free  from  Indlvldiial  liability,  and 
that  the  plaintiff  should  have  been  granted  a 
new  trial  as  to  him  as  well  as  to  Arnold. 

5.  There  are  other  assignments  of  error  as 
to  the  admission  of  certain  evidence.  In  each 
gronnd  some  of  the  evidence  was  clearly  ad- 
missible. Where  evidence  is  objected  to  as  a 
whole,  and  any  part  of  it  is  admissible,  this 
court  will  not  reverse  the  trial  judge  for  ad- 
'mittlng  it  Railway  Oo.  v.  Gllmore,  116  Oa. 
890,  42  S.  E.  220. 

Judgment  reversed,  witb  direction.  All  tbe 
Justices  concurring,  except  LEWIS,  J.,  ab- 
sent on  accoant  of  sickness. 


(US  Ga.  WB.) 

EDWARDS  V.  MILTiEDGBVILLB  WATER 

CO. 

(Bopreme  Court  of  Georgia.    Aug.  8,  1902.) 

INJUNCTION— RBSTSAININQ  WATKK   COMPANY 
FROM  SHUTTING  OFF  WATER. 

1.  Where  a  petition  l^r  injunction  against  a 
company  owning  and  operating  a  system  of  wa- 
terworks showed  that  the  defendant  and  the 
plaintiff  entered  into  a  contract  by  the  terms 
of  which  the  plaintiff  was  to  bear  the  entire 
expense  of  the  material  and  labor  necessary  to 
conduct  water  from  tbe  company's  main  to  his 
residence,  as  well  as  the  cost  of  tbe  necessary 
pings,  faacets,  etc.,  and  to  pay  the  company  a 
stated  amount  per  annum  for  the  use  of  the 
water,  and  the  company  on  its  part  was  to  fur- 
nish Um  with  the  water  during  a  term  of  years, 
which  still  extended  far  into  the  future;  that 
the  plaintiff  had  expended  a  large  sum  of  mon- 
ey in  having  a  pipe  laid  from  the  company's 
nearest  water  main  to  his  residence,  and  all 
the  connections  made,  and  faucets  placed,  and 
had  for  several  years  been  using  the  water, 
and  paying  "his  water  rental  promptly";  that 
the  company  had  lately  notified  him  that,  un- 
less he  made  with  It  a  new  contract,  agreeing 
to  pay  a  much  larger  sum  annually  for  the  use 
of  the  water,  it  would  sever  the  connection  be- 
tween its  main  and  his  private  pipe,  thereby 
depriving  him  of  the  ase  of  tbe  water,— a  case 
was  stated  for  the  grant  of  an  injunction  pro- 
hibiting the  defendant  from  executing  this 
threat. 

2.  The  petition  stated  the  terms,  scope,  and 
extent  of  the  contract  with  sufiBcient  fullness 
and  certainty  to  authorize  the  grant  of  the  in- 
junction prayed  for. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Baldwin  conn- 
ty;  John  C.  Hart,  Judge. 

Injunction  by  J.  M.  Edwards  against  tbe 
MiUedgevUIe  Water  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Allen  &  Pottle,  for  plahitlff  in  error.  Rob- 
erts &  Hines,  for  defendant  in  error. 

FISH,  J.  Edwards  brought  a  petition  for 
Injunction  against  the  MllledgeviUe  Water 
Company,  in  which  he  sought  to  enjoin  the 
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defendant  from  disconnecting  its  water  main 
from  the  private  pipe  running  therefrom  to 
his  residence,  and  from  in  any  way  Interfer- 
ing with  his  use  of  tbe  water  at  his  resi- 
dence, nnder  the  terms  of  the  contract  which 
he  set  up  as  having  been  made  between  the 
company  and  himself  in  the  year  1897. 
Briefly  stated,  the  terms  of  the  contract 
which  he  alleged  existed  between  the  de- 
fendant company  and  hhnself  were  that  he 
was  to  bear  the  enth-e  expense  of  tbe  ma>- 
terlal  and  labor  necessary  to  conduct  water 
from  the  company's  main  to  his  residence, 
situated  about  one  mile  and  a  quarter  from 
the  nearest  water  main  of  the  company,  as 
well  as  the  cost  of  tbe  necessary  plugs, 
faucets,  and  other  material,  and  to  pay  the 
company  $12.50  per  annum  for  tbe  use  of 
the  water,  and  the  company,  on  Its  part,  was 
to  furnish  him  with  the  water  during  the 
entire  term  of  Its  contract  with  the  city  of 
Mllledgeville,  which  contract  the  petition  al- 
leged was  entered  into  in  the  year  1891,  and 
covered  a  period  of  30  years  from  tbe  date 
of  its  execution.  The  plaintiff  alleged  that 
he,  "at  an  expense  of  $800,  or  other  large 
sum,  bad  the  pipe  laid  from  defendant's  near- 
est main  to  his  residence,  and  all  the  con- 
nections made  and  faucets  placed,"  under 
tbe  supervision  of  the  superintendent  "hav- 
ing entire  charge  of  the  affairs  of  said  Mlll- 
edgeville Water  Co.";  and  since  then,  for 
about  four  years,  had  used  tbe  water  under 
said  contract,  "paying  his  water  rental 
promptiy."  The  petition,  which  was  filed  on 
March  29,  1900,  furtha-  alleged  that  plain- 
tiff bad  been  lately  notified  by  tbe  compa- 
ny's superintendent  that,  unless  he  made 
with  the  company,  on  or  before  April  1,  1900, 
a  new  contract,  "agreeing  to  pay  an  annual 
water  rental  amounting  to  more  than  one 
hundred  dollars,"  it  was  its  purpose  "to  an- 
nul said  contract,  and  to  cut  off  the  water, 
thereby  depriving  him  of  the  use  under  bis 
said  contract."  The  case  was  dismissed  up- 
on demurrer,  and  the  plaintiff  excepted.  The 
demurrer  was  that  the  petition  was  wholly 
without  equity;  that  there  was  an  adequate 
remedy  at  law;  that,  though  no  specific  per- 
formance was  prayed  for  In  ^^ress  terms, 
the  object  of  the  petition  was  a  specific  per- 
formance of  the  alleged  contract,  which  re- 
lief the  court,  acting  as  chancellor,  bad  no 
power  to  grant;  that  the  petition  wholly  fail- 
ed to  definitely  and  specifically  set  out  the 
date,  details,  scope,  and  extent  of  tbe  con- 
tract sought  to  be  enforced,  or  whether  tbe 
same  was  written  or  oraL 

1.  It  is  contended  by  counsel  for  the  de* 
fendant  In  error  that  the  object  of  the  plain- 
tiff's petition,  "though  not  prayed  for  in  ex- 
press terms,  is  to  obtain  specific  perform- 
ance of  an  alleged  contract";  and  that  "a 
court  of  equity  can  decree  specific  perform- 
ance only  when  it  can  dispose  of  tbe  mat- 
ter In  controversy  by  a  decree  capable  of 
present  performance;  but  it  cannot  decree  a 
party  to  perform  a  continuous  duty  extend- 
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tng  over  a  series  of  years,  and  will  leave  the 
aggrieved  party  to  his  remedy  at  law." 
While  It  Is  true  that.  If  the  injunction  prayed 
for  is  granted,  Its  effect  will  be  that,  so  long 
as  the  defendant  forces  water  in  sufficient 
quantity  through  its  main,  and  the  plaintiff 
maintains  his  pipes,  faucets,  etc.,  In  suitable 
condition  for  the  pnrpose  ot  conveying  the 
water  to  and  obtaining  it  at  his  residence, 
the  defendant  will  be  Indirectly  compelled 
to  supply  the  plaintiff  with  water,  yet  the 
plaintiff  does  not  ask  that  the  court  compel 
the  defendant  to  specifically  perform  Its  con- 
tract He  does  not  seek  to  compel  the  com- 
pany to  continuously  supply  him  with  water 
diuring  the  term  of  the  contract,  but  simply 
asks  that  It  be  enjoined  from  severing  the 
connection  between  his  pipe  and  its  own. 
The  relief  for  which  he  prays  is  not  affirm- 
ative, but  is  negative  and  preventive.  He 
asks  that  the  company  be  compelled  to  let 
things  remain  as  they  are;  that  it  be  pre- 
vented from  doing  an  act  which  will  change 
the  existing  status  of  affairs.  The  company 
would  not,  by  the  grant  of  the  injunction 
prayed  for,  be  compelled  to  maintain  and 
operate  Its  plant  and  machinery  and  to  force 
water  tlirough  Its  main,  in  order  to  contin- 
uously furnish  the  plaintiff  with  water;  and 
it  is  therefore  unnecessary  to  determine 
whether  or  not  a  court  of  equity,  In  the  case 
made,  would  compel  it  to  do  this.  If  the 
prayer  of  the  plaintiff  were  granted,  the 
company  might  stop  Its  machtaiery>  and  let 
its  plant  lie  Idle,  and  yet  obey  the  injuno 
tlon  by  simply  refraining  from  cutting  off 
the  connection  of  the  plaintiff's  pipe  with  its 
water  main.  But  if  it  continued  to  force 
water  through  its  mains.  It  would  necessa- 
rily continue  to  supply  the  plaintiff  with  wa- 
ter at  bis  residence.  If  he  Icept  his  pipe  in 
proper  condition  to  convey  It  there.  The 
reason  why  a  court  of  equity  will  not  decree 
the  specific  performance  of  a  contract  which 
requires  the  discharge  of  coutinnous  duties 
involving  the  exercise  of  skill,  personal  labor, 
trained  judgment,  etc.,  is  not  because  of  the 
want  of  natural  justice  and  equity  in  a  case 
where  specific  performance  of  such  a  con- 
tract is  sought,  but  because  of  the  difficulties 
with  which  the  court  would  be  confronted 
in  undertaking  to  enforce  the  performance  of 
such  duties,  and  the  necessity  there  would 
be  for  a  constant  supervision  on  the  part  of 
the  court  in  order  to  compel  continuous  obe- 
dience to  its  decree.  The  case  before  us  is 
not  of  this  character.  Here,  by  merely  en- 
joining the  defendant  company  from  sever- 
ing the  connection  between  its  main  and  the 
private  pipe  of  the  plaintiff,  and  from  doing 
anything  to  prevent  water  in  the  main  from 
passing  into  such  pipe,  the  threatened  breach 
of  the  contract  will  be  prevented,  and  the 
plaintiff  will  be  afforded  the  relief  for  which 
be  prays,  and  to  which  he  is  entitled. 

In  Horsky  v.  Water  Co.,  13  Mont  229,  88 
Pac.  680,  the  plaintiffs,  who  were  the  own- 


ers of  a  large  brewery,  sought  an  injunction 
to  prevent  the  defendant  from  shutting  off 
water  from  the  plaintiffs'  private  pipe,  which 
connected  with  the  defendant's  system  of  pip- 
ing. The  court  held:  "An  injunction  will 
lie  to  enjoin  a  water  company  from  break- 
ing its  contract  to  supply  water  to  a  brewery, 
when  turning  off  the  water  would  stop  the 
brewing,  destroy  a  large  quantity  of  malt 
and  injure  the  brewers'  trade."  Pemberton, 
J.,  in  the  opinion,  said:  "We  think  the  facts 
stated  in  the  complaint  which  are  confessed 
by  the  demurrer,  entitle  the  appellants  to  in- 
voke the  equity  jurisdiction  of  the  court  and 
to  the  negative  and  preventive  relief  of  in- 
junction." In  Gallery  v.  Waterworks  Co., 
35  La.  Ann.  798,  the  court  held:  "Where  a 
contract  is  made  with  the  city  waterworks 
company  to  procure  water  from  the  pipes  and 
fire  plugs  of  the  company  for  a  stipulated 
price  for  the  purpose  of  watering  and  sprink- 
ling the  streets,  the  party  complying  with 
his  contract  may  prohibit  the  company  and 
its  officers  and  employes  from  any  interfer- 
ence with  his  business  under  the  contract 
and  from  any  act  to  hinder  or  disturb  him  in 
using  or  procuring  the  required  quantity  from 
the  water  pipes  for  the  aforesaid  purpose." 
Todd,  J.,  said:  "The  plaintiff  had  the  legal 
right  to  use  the  water  from  the  pipes  and 
fire  plugs  In  his  business  In  the  manner  and 
to  the  extent  and  for  the  purposes  contem- 
plated by  the  contract  and  we  can  see  no 
reason  why  he  could  not  prevent  the  threat- 
ened Invasion  of  his  rights  under  such  con- 
tract and  the  stoppage  of  his  water  supply 
by  an  injunction.  It  was  not  in  our  view, 
to  compel  the  company  to  do  an  act  but  to 
refrain  from  Interference  with  or  doing  some- 
thing to  the  prejudice  of  the  plaintiff,  and 
in  contravention  of  a  legal  engagement" 
In  Brown  v.  City  of  FrankfMt  9  S.  W.  384,— 
a  case  decided  by  court  of  appeals  of  Ken- 
tucky,—it  was  held:  "Where  a  city  agrees. 
In  consideration  of  the  right  ■ot  way  granted, 
to  allow  the  owner  of  land  through  which  its 
water  pipes  are  laid  the  free  use  at  all  times 
of  two  hydrants,  a  purchaser  of  Its  system 
of  waterworks  may  be  enjoined  from  dlgg;ing 
up  the  pipes  connecting  the  hydrants  with 
the  source  of  sumtly."  Pryor,  J.,  said: 
"Brown  Is  not  asking  that  the  city  be  com- 
pelled to  keep  the  way  in  repair,  or  to  fur- 
nish him  with  water  as  long  as  the  corpora- 
tion exists,  but  that  the  contract  rights  of 
the  parties  remain  as  they  were  in  the  year 
1883,  when  the  right  of  way  was  granted. 
•  •  •  The  right  to  this  water  in  the  mode 
provided  for  by  the  contract  may  be  of  great 
value  to  the  land;  and  when  the  party  in- 
jured la  not  even  asking  any  affirmative  re- 
lief we  perceive  no  reason  why  the  city 
should  not  be  compelled  to  let  the'  pipes  re- 
main, or  be  prohibited  f  rmn  severing  the  con- 
nection by  the  removal  of  the  pipes  between 
Brown's  land  and  the  spring  or  reservoir." 
Sedalla  Brewing  Oo.  ▼.  Bedalla  Waterworka 
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Co.,  34  Mo.  App.  50,  was  a  proceeding  In 
equity,  brought  oy  the  plaintiff  against  the 
defendant  to  enjoin  tbe  latter  from  cutting 
off  the  supply  of  water  to  tbe  former.  It 
was  held  that  Injunction  would  He;  that  the 
fact  that  under  the  contract  "continuous  du- 
ties arise  doe6  not  prevent  the  aid  of  an  In- 
junction; and  this,  too,  although  equity 
might  not,  In  the  given  case,  decree  the  spe- 
cific performance  of  the  contract"  In 
Graves  v.  Gas  Co.  (Iowa)  50  N.  W.  283,  the 
court  held  that  a  gas  company  which  had 
contracted  with  the  owner  of  a  dwelling  to 
furnish  him  with  gas,  free  of  charge,  for  20 
years,  and  which  had  a  monopoly,  could  be 
enjoined  from  wholly  cutting  off  the  supply. 
See,  also,  Sewlckly  Borough  School  Dist  t. 
.Ohio  Yal.  Gas  Co.,  154  Pa.  539,  25  Atl.  868, 
where  a  natural  gas  company  was  prevented 
by  injunction  from  shutting  off  the  supply  of 
gas  to  a  schoolhouse. 

Tbe  plaintiff  is  without  an  adequate  rem- 
edy at  law.  A  court  of  law  could  neither 
prevent  the  defendant  from  depriving  him 
of  the  use  of  tbe  water,  nor  restore  to  him 
such  use  after  he  had  been  once  deprived  of 
It;  and  the  damages  which  he  would  sustain 
in  tbe  future,  during  the  long  period  covered 
by  the  contract,  by  being  deprived  of  the  use 
of  a  plentiful  supply  of  pure  water  flowing 
through  pipes  upon  his  premises,  and  easily 
and  conveniently  accessible  at  ^1  times  for 
the  varied  necessities,  and  even  the  luxuries, 
of  a  household,  would  be  very  difficult  to 
ascertain,  and  could  not,  with  any  certainty, 
be  estimated.  Even  If  the  plaintiff  could,  by 
erecting  and  maintaining  a  private  system  of 
waterworks,  supply  his  residence  and  prem- 
ises with  water  in  the  same  manner  and  to 
the  same  extent  that  the  defendant  now  does 
under  Its  contract  with  him,  the  damages 
which  tbe  plaintiff  would  sustain  by  being 
deprived  of  tbe  use  of  the  water,  as  now  sup- 
plied to  him,  during  tbe  period  of  time  re- 
quired for  him  to  complete  his  own  water 
plant,  would  be  practically  impossible  of  as- 
certainment with  any  degree  of  certainty, 
to  say  nothing  of  the  necessity,  in  order  to 
arrive  at  the  amount  of  his  damages,  of 
estimating  the  cost  of  constructing,  keeping 
in  repair,  and  operating,  from  year  to  year, 
such  private  works. 

2.  For  the  purpose  of  obtaining  the  in- 
junction prayed  for,  tbe  petition  stated  the 
terms,  scope,  and  extent  of  the  contract 
with  sufficient  fullness  and  certainty.  Tbe 
plaintiff  showed  tbe  present  existence  of  the 
contract,  and  that  under  it  he  would  be  en- 
titled to  the  use  of  tbe  water  for  many 
years  to  come.  Consequently,  his  mere  fail- 
lire  to  give  tbe  precise  date  when  the  con- 
tract was  entered  into,  and  tbe  exact  date 
-when  it  would  expire,  afforded  no  ground  for 
the  dismissal  of  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LBWIS,  J.,  absent  on  account 
ot  ricknesB. 


(116  Ga.  101) 

CONYERSt.COMMISSION'EKSOF  R0AI>8 
&  REVENUES  OF  BARTOW  COUNTY. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

COUNTIES  —  ACTIONS       AOAINST  —  CHANQINO 
NAMBS  OF  PARTIES— SCALINQ  OR- 
DINANCE OF  1865. 

1.  A  suit  was  brought  against  the  inferior 
conrt  of  a  given  county  in  1868.  In  1874  a 
board  of  commissioners  of  roads  and  revenues 
was  established-  for  the  county.  In  1876  an 
order  was  passed,  which,  properly  construed, 
made  the  board  of  commissioners  in  its  corpo- 
rate capacity  a  party  defendant  to  the  case.  A 
judgment  was  recovered  by  the  plaintiff  in  1901 
for  a  sum  less  than  that  sued  for.  A  motion 
for  a  new  trial,  filed  by  the  plaintiff,  having 
been  overruled,  the  case  was  brought  to  this 
court,  and  a  motion  was  made  to  dismiss  the 
writ  of  error  upon  the  ground  that  there  was 
no  defendant  in  error  named  in  tbe  bill  of  ex- 
ceptions, tbe  board  of  commissioners  of  the 
county  therein  named  not  being  such  a  corpo- 
ration as  was  authorized,  since  the  adoption  of 
the  constitution  of  1877,  to  defend  suits  in  be- 
half of  the  county.  Held:  (1)  That  the  provi- 
sion of  the  constitntion  of  1877  that  all  suits 
by  or  against  counties  shall  be  in  the  name 
thereof  did  not  affect  suits  pending  at  the  time 
of  the  adoption  of  the  constitution;  (2)  that  an 
amendment  changing  the  name  of  the  defend- 
ant from  the  board  of  county  commissioners  to 
that  of  the  county  would  have  been  regular 
and  proper;  (3)  that  the  failure,  however,  to 
make  such  an  amendment  would  not  cause  the 
writ  of  error  to  be  dismissed,  when  it  appears 
that  the  case  brought  to  this  court  in  the  bill 
of  exceptions  is,  as  to  the  nam^  ot  the  parties, 
identical  in  ail  respects  with  the  case  tried  in 
the  court  below. 

2.  This  being  a  suit  to  which  the  scaling  ordi- 
nance of  1865  was  applicable,  and  it  being  pal- 
pably apparent  that  the  verdict  rendered  was 
not  in  accordance  with  the  principles  of  jus- 
tice and  equity,  the  court  erred  in  not  granting 
a  new  trial  at  the  instance  of  the  plaintiff. 

(Syllabus  by  the  0>urt.) 

Error  from  superior  court,  Bartow  coimty; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  T.  Conyers  against  the  com- 
missioners of  roads  and  revenues  of  Bartow 
county.  Judgment  for  plaintiff  granting  In- 
sufficient relief,  and  be  brings  error.  Re- 
versed. 

Jas.  B.  Conyers  and  B.  J.  Conyers,  for 
plaintiff  in  error.  A  S.  Johnson,  for  defend- 
ant in  error. 


COBB,  J.  Joel  T.  Ck>nyers,  as  administra- 
tor de  bonis  non  with  the  will  annexed  of 
Bennett  H.  Conyers,  obtained  a  verdict  against 
tbe  commissioners  of  roads  and  revenues  of 
Bartow  county;  but,  as  tbe  amount  of  the 
verdict  was  less  than  tbe  plaintiff  thought  be 
was  entitled  to  recover,  he  made  a  motion 
for  a  new  trial,  and,  this  motion  being  over- 
ruled, be  excepted. 

1.  A  motion  was  made  to  dismiss  the  writ 
of  error  upon  tbe  groimd  that  there  was  no 
such  corporation,  copartnership,  or  natural 
person  as  the  commissioners  of  roads  and  rev- 
enues ot  Bartow  county,  the  defendant  in  er- 
ror named  in  tbe  bill  of  exceptions.  In  order 
to  determine  this  motion  It  is  necessary  to 
give  a  brief  history  of  this  suit    On  February 
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19,  1868,  Christopher  B.  Conyers,  aa  executor 
of  the  TvlU  of  Bennett  H.  Conyers,  brought 
suit  In  the  superior  court  of  Bartow  county 
against  the  "Inferior  court  of  said  county." 
On  January  29,  1876,  the  following  order  was 
passed  In  the  case:  "It  appearing  to  the  court 
that  Russell  H.  Cannon,  David  V.  Stokley,  R. 
Hayne  Dodd,  John  0.  Aycock,  and  John  H. 
Wlkle  have  each  been  served  with  scire  facias 
requiring  them,  as  county  cemmlssloners,  to 
show  cause  why  they  should  not  be  made  par- 
ty defendants  In  said  case  to  represent  the 
county  in  said  case,  and  no  sufficient  cause 
having  been  shown,  it  Is  ordered  that  said 
commissioners  be  made  parties,  and  the  ques- 
tion as  to  the  costs  of  this  proceeding  remain 
open  for  further  decision."  On  January  29, 
1895,  Joel  T.  Conyers,  as  administrator  with 
the  will  annexed  of  Bennett  H.  Conyers,  was 
made  a  party  plaintlll  In  the  case.  The  case 
has  proceeded  from  the  time  it  was  Instituted 
in  the  name  either  of  the  executor  or  of  an 
administrator  with  the  will  annexed.  From 
the  date  the  suit  was  filed  xmtll  January  29, 
1876,  the  case  proceeded  against  the  inferior 
court  of  Bartow  county,  and  from  the  date 
just  mentioned  to  the  present  time  It  has  pro- 
ceeded against  the  commissioners  of  roads 
and  revenues  of  Bartow  county.  It  is  now 
contended  that  the  order  above  quoted  did 
not  have  the  lefTect  of  making  the  commis- 
sioners in  their  corporate  capacity  parties  to 
the  suit,  and  that,  if  it  did  have  this  effect, 
there  has  been,  since  the  adoption  of  the  con- 
stitution of  1877,  no  party  defendant  in  the 
case;  and  that  for  these  reasons  the  writ  of 
error  should  be  dismissed.  The  proper  way 
to  sue  the  county  at  the  date  this  suit  was 
instituted  was  to  proceed  against  the  inferior 
court  of  the  county.  Irwin's  Code  1867,  i 
526.  The  inferior  courts  were  abolished  by 
the  constitution  of  1868.  Code  1873,  f  5126. 
In  1872  the  general  assembly  passed  an  act 
which  was  entitled  "An  act  to  define  the 
method  of  perfecting  service  in  suits  In  this 
state  where  a  county  may  be  or  is  a  party," 
and  it  was  provided  that  in  all  suits  which 
had  been  or  which  might  thereafter  be.  com- 
menced in  the  courts  of  this  state  in  which  a 
county  was  or  might  be  a  party  service  should 
be  made  upon  the  ordinary  and  clerk  of  the 
court  of  ordinary,  if  there  was  a  clerk,  and, 
if  no  clerk,  then  upon  the  ordinary  alone,  ex- 
cept that  in  those  counties  where  the  fiscal 
affairs  of  the  county  were  committed  to  a 
board  of  commissioners  service  perfected  up- 
on a  majority  of  the  commissioners  should 
be  sufficient  to  all  intents  and  purposes.  Acts 
1872,  p.  39.  There  is  notliing  in  this  act 
which  declares  in  terms  who  sliall  be  named 
as  the  defendant  in  an  action  against  a  coun- 
ty. The  business  of  a  county,  which  was 
formerly  conducted  by  the  inferior  court, 
was,  after  the  adoption  of  the  constitution  of 
1868,  confided  to  the  ordinary  in  all' of  those 
cotmtles  where  the  general  assembly  had  not 
seen  fit  to  create  boards  of  commissioners  of 
roads  and  revenues.    In  those  counties  where 


such  boards  were  created,  they  were  given 
jurisdiction  over  coimty  matters.  As,  un- 
der the  old  law,  suits  against  a  county  were 
in  terms  required  to  lie  brought  against  the 
inferior  court,  and  as  the  ordinary  or  the 
board  of  county  commissioners,  as  the  case 
might  be,  took  the  place  of  the  Inferior  court, 
it  would  be  -natural  to  presume  that  there- 
after the  proper  way  to  sue  a  county  would 
he  to  sue  either  the  ordinary  or  the  board  of 
county  commissioners,  as  the  case  might  be, 
In  their  official  capacity.  The  codlfiers  of  the 
Code  of  1873  were  evidently  of  this  opinion. 
for  there  Is  contained  in'  that  Code  a  provi- 
sion in  terms  that  suits  must  be  brought 
against  the  ordinary.  Code  1873,  |  492.  Al- 
though there  may  be  no  ruling  on  the  subject 
it  is  certainly  true  that  the  uniform  prac- 
tice followed  prior  to  the  adoption  of  the 
constitution  of  1877  In  suits  against  counties 
was  to  make  the  person  or  persons  charged 
with  the  duty  of  attending  to  the  affairs  of 
the  county  the  defendant  or  defendants  to  the 
suits.  From  the  time  that  the  inferior  court 
was  abolished  in  1868  until  March  2,  1874,  the 
ordinary  of  Bartow  county  had  charge  of  the 
affairs  of  the  county.  On  the  date  just  nam- 
ed an  act  was  approved  providing  for  the  ap- 
pointment of  a  board  of  commissioners  of 
roads  and  revenues  for  that  county,  and  it 
was  provided  in  the  act  that  this  board  should 
be  a  body  corporate,  with  power  to  sue  and  be 
sued,  plead  and  be  impleaded.  In  all  matters 
falling  within  its  jurisdiction  as  therein  de- 
fined, and  liable  only  in  all  such  suits  In  its 
corporate  capacity  as  the  representative  of  the 
county.  Acts  1874,  p.  832,  i  12.  Of  course, 
all  suits  brought  against  the  county  of  Bartow 
after  the  date  of  the  passage  of  the  act  just 
referred  to  and  before  the  adoption  of  the 
constitution  of  1877  would  lie  properly  brought 
against  the  board  of  commissioners  in  Its  cor- 
porate capacity.  This  being  true,  we  know  of 
no  reason  why  the  board  of  county  commis- 
sioners, as  the  representative  of  the  county, 
should  not  be  made  a  party  to  a  case  which 
had  been  brought  against  the  inferior  court  as 
the  representative  of  tlie  county.  It  Is  said, 
though,  that  the  order  above  quoted,  when 
properly  construed,  did  not  make  the  board 
in  its  corporate  capacity  a  party  defendant 
but  merely  made  the  individuals  named  in  the 
order  parties  to  the  case.  We  do  not  think  this 
a  correct  construction  to  be  placed  upon  the 
order.  The  language  of  the  order  is.  In  our 
judgment,  sufficiently  clear  to  indicate  that 
the  purpose  of  the  court  in  passing  the  order 
was  to  make  the  board  of  county  commission- 
ers In  its  official  capacity  a  party  to  the  case. 
It  will  thus  be  seen  that  at  the  time  of  the 
adoption  of  the  constitution  of  1877  the  plain- 
tiff had  pending  against  the  county  of  Barter 
a  suit  which  in  all  respects  complied  with 
the  law  in  reg;ard  to  suits  against  counties 
prior  to  the  adoption  of  that  Instrument  That 
constitution  provided  that  "all  suits  by  or 
against  a  county  shall  be  brought  in  the  name 
thereof."     Civ.  Code,  |  6924.     It  has  been 


Digitized  by  V^OOQlC 


Oa.) 


COKYEBS  V.  CiOMMISSIONEBS  OF  BOADS  &  BEYEKUEa 


421 


held  that  this  prorislon  was  seU-ezecutliig, 
and  needed  no  legislation  to  carry  it  into  ef- 
fect, and  that  a  suit  brought  since  the  adop- 
tion of  that  constitution  against  the  county 
commissioners  of  a  given  county  was  not 
properly  brought,  and  no  amendment  could 
be  made  substituting  the  name  of  the  county, 
as  a  defendant.  Jackson  r.  Dougherty  Co., 
99  Ga.  185,  25  S.  E.  625,  and  cases  cited;  Glaze 
T.  Bogle,  105  Ga.  295,  298,  31  S.  E.  169,  and 
cases  cited.  It  has  never  been  held  that  the 
efFect  of  this  provision  in  the  constitution  was 
to  cause  to  abate  a  pending  suit  which  had 
been  properly  brought  before  the  adoption  of 
the  constitution,  and  it  would  be  necessary  to 
hold  this  in  order  to  support  the  contention 
of  the  defendant  in  error.  The  suit  was  prop- 
erly brought  against  the  inferior  court  The 
board  of  county  commissioners  was  properly 
made  a  party  defendant  in  1876  to  take  the 
place  of  the  inferior  court  The  county  was 
sued  in  1868,  and  raed  In  the  name  in  which 
the  law  required  It  to  be  sued.  By  the  or- 
der of  1876  the  suit  was  amended  so  as  to 
make  it  proceed  in  the  name  in  which  counties 
were  then  authorized  to  be  sued.  It  would 
certainly  have  been  better  If  an  amendment 
had  been  offered,  after  the  adoption  of  the 
constitution,  changing  the  name  of  the  de- 
fendant to  conform  to  the  rule  there  laid 
down.  But,  as  the  county  had  been  properly 
sued  in  an  authorized  name,  and  a  suit  was 
pending  against  It  In  that  name,  we  know  of 
no  reason  why  the  plalntifT  may  not  proceed 
against  the  county  in  that  name;  certainly 
until  some  one  In  behalf  of  the  county  raises 
the  objection  that  the  name  of  the  defendant 
should  be  changed  to  that  which  would  be  in 
accord  with  the  rule  and  practice  growing  out 
of  the  provision  of  the  constitution  of  1877. 
If  the  county  of  Bartow  sees  proper  to  liti- 
gate with  this  plaintiff— as  it  has  a  right  to 
do— in  the  name  in  which  suit  might  have 
been  properly  brought  and  suffers  a  judg- 
ment to  go  against  it  in  that  name,  it  cannot 
raise  the  objection  that  the  judgment  is  void 
on  account  of  the  failure  of  the  plaintiff  to 
make  a  formal  amendment  changing  the 
name  of  the  defendant  to  comply  with  the 
role  laid  down  in  the  constitution,  which  was 
never  intended  to  apply  to  or  affect  pending 
Botta.  The  plaintiff  liad  a  right  to  make  this 
change.  If  he  had  seen  proper,  just  as  was 
done  In  1876,  when  a  change  was  made  so  as 
to  make  the  name  In  which  the  county  was 
sued  correspond  with  the  existing  practice  at 
that  time;  but  we  do  not  think  it  was  in- 
cumbent upon  the  plaintiff,  in  mda  to  main- 
tain this  suit  after  the  adoption  of  the  con- 
stitution of  1877,  to  amend  the  suit  so  as  tD 
make  it  proceed  against  the  county  in  its 
name.  Especially  was  it  not  incumbent  upon 
him  as  long  as  the  county  saw  proper  to  liti- 
gate xmder  a  name  in  which  it  could  have 
been  sued  at  the  time  the  suit  was  instituted, 
or  at  the  tlibe  the  amendment  of  1876  was 
made.  The  county  has  seen  proper  to  litigate 
with  tills  plaintiff  continuously  from  the  time 


the  constitution  of  1877  was  adopted  until 
the  present  onder  the  name  in  which  it  found 
the  suit  pending  at  that  date,  and  we  do  not 
think  it  can  raise  the  question  in  this  court  at 
this  late  day  by  moving  to  dismiss  the  writ 
of  error. 

2.  This  was  a  suit  on  a  bond  Issued  by  the 
comity  of  Bartow  on. October  27,  1863,  and 
the  principal  sum  named  In  the  bond  was  $9,- 
765.  The  bond  was  payable  on  January  1, 
1864,  and  bore  interest  at  the  rate  of  7  per 
cent  per  annum  from  date.  This  controversy 
has  been  pending  In  the  courts  of  this  state 
for  nearly  40  years,  and  the  case  has  several 
times  been  before  this  court  See  Prltchett  v. 
Inferior  Court,  46  Ga.  462;  Same  v.  Commis- 
sioners, 96  Ga.  736,  19  S.  E.  896;  Id.,  94  Ga. 
731,  20  S.  E.  256;  Commissioners  v.  Conyers, 
102  Ga.  588,  27  8.  E.  789;  Id.,  108  Ga.  559, 
84  S.  E.  351.  When  the  case  was  last  before 
this  court.  In  108  Ga.,  34  S.  E.,  it  was  held 
that  the  iiabiUty  of  the  county  on  the  bond 
sued  on  had  been  settled  by  the  former  de- 
cisions of  this  court;  that  the  bond  was  a 
valid  and  binding  contract;  that  the  only 
question  open  in  the  case  was  what  was  the 
amount  of  liability  on  the  part  of  the  county, 
and  that  In  determining  this  question  the  Jury 
were  to  be  controlled  by  the  provisions  of 
the  scaling  ordinance  of  1865,  which  provided 
that  all  contracts  made  between  the  Ist  day 
of  June,  1861,  and  the  1st  day  of  June,  1866, 
should  receive  an  equitable  construction,  and 
verdicts  and  judgments  thereon  should  be  ba»- 
ed  on  the  principles  of  equity.  This  court  has 
held  that  In  the  trial  of  cases  to  which  the 
ordinance  referred  to  is  applicable  the  jury 
has  a  large  discretion  in  the  adjustment  of 
the  equities  between  the  parties  under  the  con- 
tracts, and  where  the  verdict  rendered  does 
substantial  Justice  between  the  parties  this 
court  will  not  reverse  a  judgment  of  the  trial 
Judge  in  refusing  to  grant  a  new  trial,  where 
no  error  of  law  has  been  committed.  Bee 
liloyd  V.  Cheney,  37  Oa.  ^BfT;  Green  v.  Jones, 
38  Ga.  847;  Cutcher  v.  Jones,  41  Ga.  675; 
KQe  V.  Johnson,  48  Ga.  189;  Williams  v. 
Phipps.  49  Ga.  175;  Mitchell  v.  Butt  51  Ga. 
274.  On  the  other  hand,  it  has  been  hdd 
that  In  such  cases  where  the  verdict  is  con- 
trary to  the  evidence,  and  Is  grossly  unjust 
this  court  will  reverse  a  judgmait  refusing 
to  grant  a  new  trial  Slaughter  v.  Culpepper, 
35  Ga.  25;  Field  v.  Leak,  36  Ga.  362.  In 
Oliver  T.  Coleman,  86  Ga.  562,  it  was  held 
that  under  the  scaling  ordinance  juries  should 
be  allowed  a  liberal  discretion  in  adjusting  the 
equities  of  the  parties  by  their  verdicts;  "but 
it  is  the  duty  of  the  courts  to  see  to  it  that 
such  discretion  Is  not  abused,  and  made  the 
instrument  of  injustice,",  by  gpranting  a  new 
trial  whenever  it  Is  manifest  that  the  verdict 
is  contrary  to  the  evidence  and  the  principles 
of  equity.  It  appears  from  the  present  record 
that  the  judge  charged  the  Jury,  In  effect,  that 
there  was  nothing  for  them  to 'determine  ex- 
cept the  amount  the  county  should  pay  to 
the   plaintiff,   and  that  in  arriving  at  tbSa 
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amount  they  should  be  governed  by  the  pro- 
TlBlons  of  the  scaling  ordinance  of  1865,  which 
he  read  to  them.  While  there  are  assignments 
of  error  In  the  motion  for  a  new  trial  on  the 
charge  of  the  Judge,  we  do  not  think  any 
of  them  are  well  taken.  The  question,  there- 
fore, to  be  determined,  Is  whether  the  verdict 
rendered  by  the  Jury  is  supported  by  the  evi- 
dence, and  In  accordance  with  the  principles 
of  Justice  and  equity.  The  verdict  was  for 
$160,  with  Interest  from  October  27,  1863,  at 
7  per  cent  per  annum.  There  was  uncon- 
tradicted evidence  that  the  consideration  of 
the  bond  was  3,265  bushels  of  com  sold  to 
the  county  by  the  plaintifTs  testator,  and 
the  agreement  between  him  and  the  officer  of 
the  county  with  whom  the  contract  was  made 
was  that  the  county  conld  take  the  com,  and 
fix  its  own  price  per  bushel,  so  that  the  amount 
to  be  paid  was  not  less  than  50  cents  per 
bushel  In  good  money.  The  amo4nt  of  the 
bond  would  indicate  that  the  county  had 
agreed  to  pay  for  the  com  at  the  rate  of  $3 
per  bushel  in  Confederate  money,  as  the  bond 
was  payable  In  that  moniey.  This  would  seem 
to  indicate  that  at  the  time  the  bond  was 
made  $3  in  Confederate  money  was  worth  at 
least  50  cents  in  gold.  There  was  much  evi- 
dence as  to  the  value  of  Confederate  money, 
there  being  some  evidence  that  at  the  date  the 
bond  was  executed  |1  In  Confederate  money 
was  worth  only  2  or  3  cents  In  gold.  There 
was  also  much  evidence  as  to  the  value  of 
corn,  and,  according  to  the  testimony  of  two 
witnesses,  at  one  time  com  was  worth  In 
Bartow  county  as  little  as  15  cents  per  bushel. 
It  Is  to  be  said,  however,  in  Justice  to  these 
'  witnesses,  that  one  of  them  said  this  was 
when  the  Indians  were  here,  and  the  other 
simply  said  that  he  could  remember  when 
com  was  worth  only  that  amount,  but  that 
since  railroads  had  been  bqilt  a  bushel  of  com 
would  be  worth  an  ordinary  day's  work  of 
unskilled  labor.  There  was  also  evidence  that 
between  the  date  of  the  execution  of  the  bond 
and  the  maturity  of  the  same  Confederate 
money  was  worth  much  more  than  2  or  3 
cents  on  the  dollar  in  gold,  and  that  com 
was  worth  far  more  than  15  cents  per  bushel. 
If  the  verdict  of  the  Jury  had  been  based  on 
the  value  of  Confederate  money,  they  could 
not  have  found,  even  at  the  lowest  proved 
value  of  that  money,  a  verdict  for  less  than 
$105.30.  If  the  Jury  had  taken  as  a  basis 
for  their  finding  the  lowest  proved  value  of 
com,  their  verdict,  would  have  been  for  $489.- 
75.  We  do  not  say  It  would  have  been  eq- 
uitable and  Just  to  do  this,  but  It  Is  most 
probably  trae  that  there  never  was  a  time  In 
the  history  of  Bartow  county,  or  any  other 
county  of  this  state,-  that  com  was  worth  less 
than  five  cents  per  bushel,  and  the  verdict  of 
the  Jury  In  this  case  would  indicate  that  they 
were  of  opinion  that  sometime  between  the 
date  and  the  maturity  of  the  contract  sued  on 
com  was  worth  between  four  and  five  cents 
per  bushel.  The  purpose  of  the  ordinance  of 
1865  was  to  authorize  the  juries  In  the  trial 


of  cases  to  which  It  was  appUcaUe  to  adjust 

the  equities  between  the  parties,  and  to  do 
Justice.  It  was  never  Intended  that  that  or- 
dinance should  be  used  as  an  instrument  of 
oppression  and  Injustice.  Even  giving  to  the 
Jury  the  broad  range  which  they  have  under 
.the  ordinance  of  1865,  the  verdict  rendered  In 
the  present  case  was  wholly  unwarranted. 
Using  the  language  of  Judge  Walker  in  Field 
V.  Leak,  supra,  "Can  any  one  seriously  con- 
tend that  this  is  a  verdict  rendered  on  prin- 
ciples of  equity  and  Justice?"  Let  this  case 
be  tried  again,  and  a  verdict  for  an  amount 
which  is  founded  on  the  principles  of  Justice 
and  equity  be  rendered  in  favor  of  the  plain- 
tifT,  and  this  long-standing  controversy  be  ter- 
minated. 

Judgment  reversed.  AH  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


(UB  Ga.  990) 
HUTCHCESON  v.  BBNNBPIBLD.    8AMB  v. 
HODNETT.    SAME  v.  MELSON. 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

TRUSTS— LEASING  TRUST  PROPERTY— POWERS 
OF   TRUSTEE. 

1.  A  trustee  in  possession  of  land,  charged 
with  the  duty  of  managing  and  controlling  it, 
and  using  the  income  therefrom  for  the  support, 
maintenance,  aud  education  of  the  benefiaaries 
of  the  trust,  may  grant  leases  of  the  same,  pro- 
vided the  time  fixed  for  the  duration  of  the 
leases  Is  not  unreasonable,  and  the  amount 
stipulated  to  be  paid  as  rental  is  a  reasonably 
fair  compensation  for  the  Dse  of  the  land  for 
the  time  specified  in  the  leases;  they  being 
otherwise  reasonable  in  their  terms.  Where 
such  leases  have  been  executed,  a  court  of 
equity  will  not,  lu  the  exercise  of  its  super- 
visory powers  over  trusts  and  trustees,  'set 
aside  the  leases,  but  will  uphold  and  confirm 
them. 

(Syllabos  by  the  Court) 

Error  from  superior  coiurt,  Clayton  county; 
Jno.  S.  Candler,  Judge. 

Three  separate  actions  by  J.  B.  Hutcbeson, 
receiver,  against  J.  H.  Bennefleld,  against 
Ella  Hodnett,  and  against  D.  P.  Melson. 
Decree  for  defendant  in  each  case,  and  the 
receiver  brings  error.    Affirmed. 

F.  E.  Callaway  and  3.  D.  Bradwell,  for 
plaintiff.  W.  L.  Watterson  and  W.  -M. 
Wright,  tor  defendapts. 


COBB,  J.  Hutcbeson,  as  receiver,  brought 
separate  suits  against  Bennefleld,  Hodnett. 
and  Melson,  seeking  in  each  case  to  recover 
possession  of  lands  held  by  the  defendant, 
to  recover  damages  for  acts  of  waste,  and  to 
enjoin  future  acts  of  waste.  The  three  cases, 
together  with  the  case  In  which  Hutcbeson 
was  appointed  receiver,  were  by  order  of 
the  court  referred  to  an  auditar,  who  was 
authorized  to  make  one  report  in  all  the 
cases,  or  separate  reports  in  each,  as  be 
deemed  proper.  The  auditor  made  separata 
reports  In  the  three  cases  now  under  con- 
sideration; the  repwt  in  each  being,  in  effect 
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that  the  defendant  was  entitled  to  a  decree. 
To  tbese  reports  numerouB  expeptlons,  both 
of  law  and  fact,  were  filed.  The  Judge  dis- 
allowed all  of  the  exceptloDB  of  fact,  over- 
raled  all  of  the  ezceptiona  of  law,  and  en- 
tered decrees  In  favor  of  the  defeui^ants. 
The  receiver  claimed  the  right  to  relover 
possession  of  the  lands  under  the  terms  of 
two  deeds  executed  by  S.  H.  Gay,  In  which 
W.  P.  Archer  was  appointed  trustee  during 
the  lifetime  of  his  wife,  Marietta  Archer,  to 
manage  certain  lands  for  the  benefit  of  his 
wife  and  children.  The  defendant  claimed 
the  right  to  remain  in  possession  of  the 
lands  under  leases  from  W.  P.  Archer  as 
trustee.  Marietta  Archer  joined  with  her 
husband  in  the  execution  of  all  of  the  leases, 
and  to  some  of  them  were  affixed  the  signa- 
tures of  some  of  the  children  of  Marietta 
Archer,  though  It  Is  conceded  that  at  the 
date  of  the  leases  at  least  three  of  the  chil- 
dren were  minors.  The  leases  were  for  terms 
running  from  three  to  eight  years.  That  por- 
tion of  the  first  deed  from  S.  H.  Gay,  above 
referred  to,  which  Is  material  to  the  present 
investigation.  Is  as  follows:  "Which  land  I 
hereby  give  to  the  said  Marietta  Archer  dur- 
ing her  natural  life,  and  at  her  death  to  be 
equally  divided  between  the  children  of  the 
said  Marietta  Archer  living  at  her  death.  I 
further  direct  and  agree  that  her  husband, 
W.  P.  Archer,  shall  have  full  power  to  man- 
age and  to  control  said  property  during  the  life 
of  said  Marietta  Archer,  as  he  thinks  best, 
for  the  object  of  supporting,  educating,  tak- 
ing care  of,  and  making  comfortable  her  and 
ner  children,  and  that  the  said  W.  P.  Ar- 
cher shall  have  full  power  to  dispose  of  the 
proceeds  of  said  lands  for  the  purpose  afore- 
said, and  for  no  other  purpose;  and  I  fur- 
ther direct  and  agree  that  the  said  W.  P. 
Archer  shall  not  be  disturbed  In  the  use  and 
management  of  said  property;  that  the  said 
Archer  shall  not  have  power  to  sell  or  other- 
wise dispose  of  the  said  property  aforesaid, 
without  abuse  to  his  trust,— only  the  pro- 
ceeds, and  that  for  the  purpose  aforesaid." 
That  portion  of  the  second  deed  from  S.  H. 
Qay  which  is  material  to  the  present  discus- 
sion is  as  follows:  "Which  land  I  hereby  give 
to  the  said  Marietta  Archer  durhig  her  nat- 
ural life,  and  at  her  death  the  land  to  be 
equally  divided  between  the  children  of  the 
said  Marietta  Archer  living  at  her  death; 
and  should  the  said  Marietta  Archer  die, 
leaving  neither  child  nor  children,  or  the 
representatives  of  children,  then  the  said 
land  is  to  revert  back  to  me  or  my  estate,  as 
the  case  may  be,  and  that  the  same  be 
equally  divided  between  my  right  heirs,  share 
and  share  alike.  And  I  further  agree  and 
consent  that  the  said  W.  P.  Archer  shall  con- 
trol said  land  during  the  life  of  the  said 
Marietta  Archer,  for  the  object  and  purpose 
of  supporting  and  taking  care  of  and  main- 
taining the  said  Marietta  Archer  and  her 
children,  and  the  said  W.  P.  Archer  shall 
not  be  liable  to  the  profits  of  said  land,  ex- 


cept for  the  support,  education,  and  mainte- 
nance of  bis  said  family;  and  I  further  di- 
rect and  agree  that  he  shall  not  be  disturb- 
ed In  the  use  and  management  or  control  ot 
said  property  so  long  as  he  uses  the  same  for 
the  purposes  aforesaid,  and  without  abuse 
to  his  trust;  that  the  said  Archer  shall  not 
have  the  power  to  sell  or  otherwise  dispose 
of  said  property,  but  only  the  proceeds  afore- 
said, and  for  the  purpose  aforesaid."  It  Is 
not  necessary  to  set  forth  the  exact  language 
of  any  of  the  leases  under  which  the  de- 
fendants claimed.  It  is  sulficient  to  say  that 
while  some  of  them  might  be  so  construed 
as  to  pass  no  estate  out  of  the  landlord,  and 
to  give  only  the  usufruct  to  the  tenant,  still 
others  contained  language  from  which  it 
would  be  manifest  that  there  was  an  Inten- 
tion to  create  an  estate  for  years  in  the  ten- 
ant. For  the  purposes  of  these  cases,  each 
of  the  instruments  will  be  treated  as  a  grant 
of  an  estate  for  years;  that  is,  what  is  usual- 
ly termed  a  "lease."  See  Civ.  Code,  {  3114. 
When  so  construed,  the  question  arises 
whether  the  trustee  bad,  under  the  terms  of 
the  deeds  above  referred  to,  authority  to  con- 
vey such  an  estate.  It  is  not  claimed  that 
the  leases  were  executed  under  the  author- 
ity of  an  order  of  court  It  must  therefore 
be  determined  whether,  imder  the  terms  of 
the  deeds,  there  was  either  an  express  or 
implied  power  In  the  trustee  to  execute  a 
lease  of  the  trust  property.  A  trustee.  In 
this  state,  unless  expressly  authorized  by  the 
Instrument  creating  the  trust,  or  with  the 
voluntary  consent  of  all  the  beneficiaries, 
has  no  authority  to  sell  or  convey  the  corpus 
of  the  trust  estate,  without  an  order  of  the 
superior  court  upon  a  regular  application 
made.  Id.  g  3172.  In  the  present  cases  the 
trustee  is  expressly  prohibited  from  selling 
or  otherwise  disposing  of  the  property  of  the 
trust  estate,  the  right  of  disposition  confer- 
red upon  the  trustee  in  the  deeds  being  lim- 
ited simply  to  the  Income  and  profits  arising 
from  the  trust  property.  The  duty  imposed 
upon  the  trustee  under  the  terms  of  the  deeds 
Is  to  so  manage  the  property  as  to  produce 
an  Income  to  be  expended  for  the  purposes 
of  the  trust;  that  is,  for  the  maintenance  and 
support  of  his  wife,  and  the  maintenance, 
support,  and  education  of  his  children.  With- 
out an  income  the  purposes  of  the  trust 
cannot  be  accomplished.  The  property  of 
the  trust  estate  consisting  of  agricultural 
lauds,  and  there  being  nothing  in  the  deeds 
which  requires  that  the  lands  shall  be  tilled 
directly  by  the  trustee,  or  under  his  imme- 
diate supervision,  It  Is  to  be  inferred  that 
It  was  the  intention  of  the  creator  of  the 
trust  that  the  trustee  should  have  a  right. 
In  his  discretion,  to  rent  the  lands  for  the 
purpose  of  making  an  income  to  carry  out 
the  purposes  of  the  trust.  It  is  conceded 
that  the  trustee  had  the  right  to  make  con- 
tracts of  rental  for  a  term  not  exceeding 
five  years,  provided  the  contracts  were  not 
of  such  a  character  as  to  vest  an  estate  In 


Digitized  by 


Google 


424 


42  SOUTHBASTEHN  RBPORTES. 


(Qa. 


the  tenant  See,  In  this  connection,  CIt. 
Code,  {  3115.  It  l8  contended,  however,  that 
in  all  cases  of  contracts  for  rental,  where 
the  term  is  five  years  or  more,  an  estate  in 
the  land  passes  to  the  tenant,  and  that  such 
contracts  are,  in  effect,  sales  by  the  trustee, 
<ud  Invalid,  under  the  laws  of  this  state, 
when  not  authorized  by  an  order  of  the  su- 
perior court,  and  would  be  invalid  In  the 
present  cases,  for  the  reason  that  under  the 
terms  of  the  trust  deeds  the  power  to  sell 
is  expressly  denied  to  the  trustee.  Whether, 
under  a  contract  providing  for  the  rent  of 
land,,  an  estate  in  the  land  passes  to  the 
tenant,  or  he  obtains  merely  the  usufruct, 
and  no  estate  in  the  land,  depends  upon  the 
intention  of  the  parties;  and  this  is  true 
without  regard  to  the  length  of  the  term. 
While,  under  the  Code,  contracts  of  rental 
tot  terms  of  less  than  five  years  will  general- 
ly be  construed  to  give  only  the  usufruct 
and  to  pass  no  estate,  still  such  contracts 
may  have  the  effect  to  pass  an  estate  to 
the  tenant  where  it  is  manifest  from  the 
instrument  containing  the  contract  that  such 
was  the  intention  of  the  parties. 

An  estate  for  years  Is  a  contract  for  the 
possession  of  lands  or  tenements  for  some 
determinate  period,  and  this  period  may  be 
less  than  a  year,  as  a  certain  number  of 
months,  or  even  weelcs.  11  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  380.  A  tenant  for  years  is 
never  seised  of  the  lands'  leased.  He  ac- 
quires a  right  of  entry  upon  the  land,  and 
when  he  enters  he  is  possessed,  not  of  the 
land,  but  of  a  term  for  years,  while  the  seisin 
of  the  freehold  remains  in  the  lessor,  and 
the  lessee's  possession  is  the  possession  of 
him  who  has  the  freehold.  1  Washb.  Real 
Prop.  (6tb  Ed.)  S  612.  A  lease  for  a  term  of 
years  is  not  a  freehold  estate,  but  a  chattel 
Field  V.  Howell.  6  Ga.  423.  There  is  noth- 
ing In  either  of  the  deeds  conferring  upon 
the  trustee  the  right  to  malie  either  a  con- 
tract of  rental,  giving  to  the  tenant  the  mere 
use  of  the  property,  and  passing  to  him  no 
estate  therein,  nor  a  lease  of  the  premises, 
under  which  the  tenant  would  become  pos- 
sessed of  an  estate  for  years.  It  is  conced- 
ed that  the  trustee  must,  from  the  necessity 
of  the  case,  have  the  power  to  make  con- 
tracts of  rental,  at  least  for  terms  not  ex- 
ceeding five  years.  Keeping  in  mind  that 
the  purx)ose  of  the  trust  is  the  maintenance 
and  snpport  of  the  wife  and  the  maintenance 
and  education  of  the  children,  would  not  the 
trustee,  in  the  exercise  of  a  sound  discretion, 
t>e  authorized  to  execute  leases  in  order  to 
secure  an  income  payable  from  year  to  year, 
or  to  secure  a  gross  sum  payable  at  once, 
to  be  used  for  the  purposes  of  the  trust, 
when,  in  his  Judgment,  It  is  to  the  interest 
of  those  whom  he  represents  that  this  char- 
acter of  conti'act  is  to  be  preferred  to  con- 
tracts of  rental  made  from  year  to  year,  or 
to  contracts  of  rental  for  a  short  period  of 
time,  not  exceeding  five  years?  While  the 
law  of  this  state  prohibits  a  trustee  from 


selling  the  corpn;s  of  the  trust  property  (that 
is,  from  devesting  himself  of  the  title  to  the 
estate),  there  is  nothing  in  the  law  of  this 
state  which  prohibits  one  who  by  the  terms 
of  the  trust  is  required  to  manage  and  con- 
trol tlie  property  in  such  a  way  as  to  pro- 
duce'a  given  result  from  dealing  with  the 
same  in  any  way  which  may  be  necessary 
for  this  purpose,  which  does  not  have  the 
effect  to  pass  out  of  him  the  legal  title  to  the 
estate,  or  to  pass  to  another  the  Interest  of 
tiiose  he  represents  in  the  corpus  of  the  prop- 
erty.>  When  a  trustee  is  appointed  to  man- 
age and  control  farm  lands,  it  is  to  be  pre- 
sumed that  It  was  the  Intention  of  the  cre- 
ator of  the  trust  that  the  lairds  should  be 
managed  and  controlled  in  the  way  that  sach 
lands  are  usually  managed  by  owners  of 
property  of  that  character.  It  is  not  unusual 
in  this  state  for  an  owner  of  farm  lands  to 
grant  a  lease  of  the  same  for  a  term  of  years, 
and  a  trustee  would  have  the  Implied  power 
to  grant  such  a  lease  where  there  was  noth- 
ing in  the  Instrument  creating  the  trust  neg- 
ativing this  power.  Mr.  Perry,  In  his  work 
on  Trusts  (volume  2.  2d  Ed.,  i  S28),  says: 
"When  trustees  are  charged  with  the  pay- 
ment of  annuities,  debts,  or  legacies,  or  any 
other  sums,  out  of  the  estate,  but  have  no 
power  of  sale,  they  have  an  implied  power 
of  leasing  upon  the  ordinary  terms  or  cus- 
tom of  the  state  or  town  in  wttlcb  the  land 
is  situated.  If  the  trust  consists  of  farming 
lands,  trustees  can  grant  ordinary  farming 
leases;  if  of  houses  in  a  dty,  they  can  grant 
the  ordinary  leases  of  such  property."  Mr. 
Beach  says:  "The  power  to  lease  the  trust 
estate  belongs  to  the  general  oflScial  powers 
of  a  trustee,  where  there  Is  a  general  con- 
trol of  the  property.  And  where  this  Is  nec- 
essary In  order  to  raise  the  money  for  the 
preservation  of  trust  property,  or  for  the  sup- 
port of  dependent  beneficiaries,  It  becomes 
his  duty  to  lease  the  esta'te."  2  Beach, 
Trusts,  I  446.  See,  also,  1  Lewin,  Trusts, 
*695;  Underh.  Trusts  (Am.  Ed.)  847;  Flint, 
Trusts,  {  192;  Loring,  Trustee's  Handbook, 
61;  MIddieton  t.  Dodsweli,  IS  Yes.  26a 
While  a  trustee  to  manage  and  control  proiv 
erty,  when  one  of  the  objects  of  the  trust  la 
to  raise  an  income  and  expend  it  for  given  pur- 
poses, has  the  implied  power  to  lease  the  trust 
estate,  this  power  is  not  an  unlimited  power. 
The  lease  cannot  extend  l>eyond  the  time  the 
trusteeship  is  to  last,  and  cannot  in  all  cases 
extend  even  to  the  end  of  the  trusteeship; 
the  term  of  the  lease  being  dependent  upon 
the  character  of  the  property,  the  purposes 
of  the  trust,  the  custom  of  the  place  In  ref- 
erence to  the  management  of  like  property, 
and  the  conditions  surrounding  and  emergen- 
cies confronting  the  trustee  in  reference  to 
the  management  of  the  property  at  the  time 
the  lease  Is  executed.  All  such  leases  are, 
in  any  event,  subject  to  the  supervisory  conr 
trol  of  a  court  of  equity.  If  a  lease  granted 
by  a  trustee  is  according  to  the  custom  of 
the  place,  reasonable  and  usual  as  to  its  du- 
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ration,  and  the  amount  of  rental  stipulated 
to  be  paid  is,  under  all  the  drcumstances  of 
the  trust  at  the  time  of  the  execution  of 
the  lease,  whether  payable  in  inBtalltnents, 
annual  or  otherwise,  or  In  a  gross  sum  paid 
down,  fair  and  adequate  compensation,  such 
a  lease  will  be  upheld  as  within  the  legiti- 
mate power  of  the  trustee.  On  the  other 
hand,  if,  under  ail  the  drcumstances,  the 
duration  of  the  lease  is  for  an  unreasonable 
length  of  time,  although  within  the  i)eriod 
for  which  the  trust  is  to  continue,  or  for  & 
stipulated  rental,  which  is  grossly  inade- 
quate, or  for  any  other  reason  it  was  not  to 
the  best  Interest  of  the  estate  that  the  par- 
ticular lease  should  have  been  granted,  a 
court  of  equity  might  set  aside  the  lease  as 
an  abuse  of  power  on  the  part  of  the  trus- 
tee; but  in  an  such  cases  it  would  seem 
that  if  the  person  claiming  under  the  lease 
had  acted  In  good  faith,  and  expended  mon- 
ey on  the  faith  of  it,  the  decree  should  pro- 
tect him,  80  far  as  he  could  be  protected 
consistently  with  the  prlndpies  of  equity. 
See  Greason  t.  Keteltas,  17  N.  Y.  491.  Mr. 
Ferry  says:  "Trustees  of  lands  must,  of 
course,  have  a  general  power  to  lease  them; 
otherwise  they  could  obtain  no  income;  but 
they  must  mal:e  reasonable  leases.  In  one 
case  a  lease  for  ten  years  was  allowed. 
Trustees  have  a  general  power  of  leasing,  if 
the  lease  does  not  exceed  the  quantity  of 
estate  that  is  in  them,  and  is  a  reasonable 
one."  2  Perry,  Trusts  (5th  Ed.)  S  484.  Mr. 
Washburn  says:  "Trustees  who  have  the 
legal  fee  in  lands  may  lease  them  to  any  ex- 
tent, the  right  being  inddent  to  the  legal 
estate."  1  Washb.  Real  Prop.  (6th  Kd.)  | 
629.  In  Naylor  v.  Amitt,  1  Russ.  &  M.  SOI, 
502,  82  Rev.  Rep.  254,  where  a  testator  de- 
vised lands  to  trustees  upon  trust  out  of  the 
rents  and  profits  to  pay  two  annuities,  and 
subject  thereto  to  permit  A.,  and  after  him 
his  wife,  to  receive  and  take  the  rents  and 
profits  during  their  respective  lives,  and  aft- 
er the  decease  of  the  survivor  he  devised  the 
lands  to  their  children,  it  was  held  that  the 
trustees  could  gnat  a  valid  lease  of  the 
lands  for  a  term  of  10  years.  In  Wood  v. 
Patteson,  10  Beav.  641,  the  master  of  the 
rolls  held  that  the  court  could  not  authorize 
a  trustee  for  an  infant  to  grant  a  mining 
lease,  although  the  legal  estate  la  vested  in 
the  trustee,  and  the  lease  would  be  benefidal 
to  the  infant  While  that  case  was  clearly 
distinguishable  from  Naylor  v.  Amitt  (one 
involving  a  lease  of  farm  lands,  under  the 
operation  of  which  the  value  of  the  free- 
hold would  not  in  any  way  be  affected,  and 
the  other  a  mining  lease,  in  the  operation  of 
which  the  value  of  the  freehold  would  nec- 
essarily be  diminished),  still  the  master  of 
the  rolls  toolc  occasion  to  criticise  the  ruling 
In  Naylor  v.  Amitt.  In  1871,  in  the  case  of 
In  re  Shaw's  Trusts,  L.  R.  12  Eq.  124,  the 
vice  chancellor  refused  to  anthorize  a  trustee 
to  execute  leases  of  real  estate  for  a  term 


of  10  years,  declining  to  f<dlow  the  ruling  in 
Naylor  v.  Amitt,  and  approving  the  crltidsm 
made  upon  that  case  by  the  master  of  the 
rolls  in  Wood  v.  Patteson.  While  the  case 
of  Naylor  v.  Amitt  has  thus  been  overruled 
in  England,  it  has  lieen  followed  In  this 
country,  and  is  cited  with  approval  both  by 
Judges  and  law  writers.  See  Newcomb  v. 
Ketteltas,  19  Barb.  608,  and  the  various 
worlcs  on  Trusts  above  cited.  In  Black  v. 
Ligon,  Harp.  Eq.  206,  the  testator  by  a  will 
devised  lands  to  three  Irustees  for  the  sup- 
port of  a  charity  school,  which  land  was 
never  to  be  sold  or  alienated.  The  school 
was  to  be  under  the  direction  of  five  trus- 
tees, to  be  elected  every  two  years.  It  was 
held  that  the  power  to  lease  the  lands  was 
in  the  five  trustees  elected  for  two  years, 
and  that  a  lease  of  a  portion  of  the  prop- 
erty of  the  trust  estate,  consisting  of  land 
and  a  mill,  for  a  term  of  99  years,  for  a  g^ross 
sum,  without  the  reservation  of  an  annual 
rent,  was  valid,  and  not  in  violation  of  the 
testator's  prohibition  against  the  alienation 
of  the  land.  While  this  case  deals  with  a 
charitable  trust,  at  the  same  time  a  trustee 
appointed  to  administer  such  a  trust  has  no 
more  authority  to  lease  the  property  than  an 
ordinary  trastee;  but,  on  account  of  the  pe- 
culiar character  of  the  trust  and  its  long 
continuance,  a  lease  for  a  term  of  years, 
which  would  be  declared  to  be  reasonable  in 
point  of  time,  might  in  an  ordinary  trust  be 
held  to  be  altogether  unreasonable  as  to  the 
length  of  time  which  it  had  to  run.  In  the 
case  of  Trustees  of  Madison  Academy  v. 
Board  of  Education  of  Richmond  (Ky.)  26  S. 
W.  187,  it  was  held  that  where  one  conveys 
land  to  trustees  for  educational  purposes, 
with  reversion  to  himself  and  heirs  on  a 
failure  of  trust,  and  after  many  years  the 
buildings  become  dilapidated,  and  the  trus- 
tees have  no  funds  for  repairs  or  for  car- 
rying on  the  trust,  such  trustees  have  pow- 
er to  lease  the  land  for  a  term  of  years  to 
any  one  agredng  to  erect  ample  buildings 
thereon,  and  to  use  them  solely  for  the  pur- 
poses of  the  original  trust  The  period  for 
which  the  lease  granted  in  that  case  was  to 
extend  was  96  years.  We  see  no  suffldent 
reason  why  a  trustee,  undor  the  general 
powers  conferred  upon  him  by  law,  may  not 
make  a  farm  lease^  provided  the  same  is  not 
unreasonable  as  to  duration,  is  fair  in  Its 
terms  as  to  the  rent  to  be  paid,  and  Is  oth- 
erwise reasonable  In  its  stipulations. 

In  the  present  cases  the  auditor  found  that 
no  one  of  the  leases  was  for  a  time  that  was 
nnreasonable,  unusual,  or  contrary  to  the  cus- 
tom of  the  country;  that  the  rental  to  be 
paid,  which  was  In  some  Instances  a  gross 
amount  to  be  paid  at  the  beginning  of  the 
leases,  and  in  other  cases  a  sum  to  be  paid, 
and  certain  work  and  labor  to  be  performed 
upon  the  estate  during  the  term  of  the  lease, 
was  a  fair  and  reasonable  compensation  for 
the  use  of  the  land  during  the  term  of  the 
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lease;  tbat  the  amounts  to  be  paid  had  act- 
ually been  paid  to  the  trustee,  and  had  been 
expended  by  him  for  the  benefit  of  the  benefi- 
ciaries of  the  trust  estate;  and  tbat  the  leases 
were  entered  Into  in  good  faith,  and  ttiere 
was  no  fraud  or  collusion  between  the  trus- 
tee and  the  lessees.  These  findings  of  the 
auditor  were  excepted  to.  The  court  dis- 
allowed the  exceptions,  and  the  plaintiff  baa 
assigned  error  In  his  bill- of  exceptions  upon 
the  Judgment  of  the  court  disallowing  the  ex- 
ceptions, but,  In  the  brief  .filed,  the  questions 
thus  made  are  not  insisted  on  in  this  court; 
the  only  question  argued,  so  far  as  this 
branch  of  the  case  is  concerned,  being  as  to 
the  power  of  the  trustee  to  make  the  leases. 
Mo  other  question  than  this  was  argued  or  in- 
sisted on  In  the  cases  against  Bennefield  and 
Hodnett.  In  the  case  against  Melson,  it  ap- 
pears that  Melson  defended  not  only  upon  the 
ground  that  Archer,  trustee,  bad  a  right  to 
make  him  a  lease  of  the  premises,  but  also 
upon  the  ground  that  the  plaintiffs  in  the  case 
In  which  the  receiver  was  appointed  had, 
prior  to  the  bringing  of  that  suit,  brought  a 
suit  against  Archer  and  Melson  for  an  ac- 
counting, in  which  a  decree  was  rendered  tbat 
W.  P.  Archer  was  entitled  to  100  acres  of 
land  belonging  to  the  trust  estate  during  his 
natural  life,  and  tbat  this  100  acres  Included 
the  land  leased  to  the  defendant  Melson,  and 
that  as  W.  P.  Archer,  as  an  individual,  had 
signed  the  leases  dellvo-ed  to  Melson,  even  If 
be  had  no  authority  to  execute  the  same  as 
trustee,  the  leases  were  valid  during  the  life 
of  W.  P.  Archer,  as  he  was  entitled  to  a  life 
estate  In  the  land,  as  against  Marietta  Archer 
and  her  children,  under  the  decree  above  re- 
ferred to.  The  auditor  found  tbat  Marietta 
Archer  and  her  children  were  concluded  by 
the  decree  in  the  case  above  referred  to,  and 
that  W.  P.  Archer  bad  a  life  estate  in  the  100 
acres  embraced  in  the  leases  to  Melson,  and 
that  therefore  the  lease  to  Melson  of  this 
land  was  valid  during  the  lifetime  of  Archer. 
Exception  was  taken  to  this  finding  of  the 
auditor,  but  the  same  was  overruled  by  the 
court,  and  a  decree  entered  in  favor  of  Mel- 
son. In  the  case  of  Archer  v.  Archer,  115  Ga. 
960,  42  S.  E.  219,  it  was  held  that  this  decree 
was  binding  upon  Marietta  Archer  and  her 
children.  That  ruling  is  controlling  here,  so 
far  as  this  question  is  concerned.  Whether 
we  treat  Melson  as  claiming  under  a  lease 
from  Archer  as  trustee,  or  under  a  lease  from 
him  as  an  Individual,  be  is  entitled  to  the 
possession  of  the  property;  and,  as  both  leases 
are  valid,  the  duration  of  his  lease  is  to  con- 
tinue to  the  end  of  the  time  fixed  tbereln, 
provided  either  W.  P.  Archer  or  Marietta 
Archor  live  that  length  of  ttaae.  The  dura- 
tion of  his  lease  is  to  be  determined  by  the 
life  of  the  survivor  of  W.  P.  Archer  and  his 
wife,  if  both  die  during  the  term  fixed  In  the 

Judgment  Id  each  case  affirmed.  All  the 
Justices  concurring,  except  LEWIS,  J.,  absent 
on  account  of  sickness. 


(U  8.  C.  48S> 

EPPERSON  V,  STANSILU 

(Supreme  Court  of  South  Carolina.     Sept.  4, 

1902.) 

NBW  TRIAI^ADVBRSB  POSSBSSION— TACKINa. 

1.  It  is  error  to  grant  a  new  trial  for  sup- 
posed misdirection  of  the  jury,  when  in  fact 
the  instruction  was  correct. 

2.  Where  an  heir  acquires  possession  of  real- 
ty through  his  ancestor,  and  makes  no  new  en- 
try, the  possession  of  the  heir  may  be  tacked 
to  that  of  his  ancestor  in  establishing  the 
claim  of  adverse  possession. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  Aldrlch,  Judge. 

Action  by  Mary  A.  Epperson  against  Charles 
W.  Stansill.  From  judgment  setting  aside 
verdict  in  favor  of  defendant,  defendant  ap- 
peals.   Heversed. 

Hayneswortb  &  Haynesworth  and  Cooper  & 
Fraser,  for  appellant.  L.  O.  Jennings  and 
John  H.  Clifton,  for  appellee. 

JONES,  J.  This  was  an  action  for  parti- 
tion of  land  between  plaintiff  and  defendant 
as  tenants  in  common,  the  complaint  alleging 
the  Interest  of  plabitlff  therein  to  be  five- 
sixths  interest  in  fee,  and  of  the  defendant  to 
be  one-sixth  Interest  in  fee.  The  answer  de- 
nied that  plaintiff  bad  any  interest  in  the 
premises,  alleged  sole  ownership  In  defendant, 
and  pleaded  the  statute  of  limitations.  The 
Issue  of  title  thus  raised  was  submitted  to  a 
Jury,  Judge  Aldrlch  presiding,  and  the  Jury 
rendered  a  verdict  in  favor  of  the  defendant. 
Whereupon  plaintiff  moved  for  a  new  trial, 
which  was  granted  in  the  following  order, 
from  which  comes  this  appeal:  "A  motion  for 
a  new  trial  having  been  made  in  this  case  on 
the  minutes  of  the  court,  on  the  ground  tbat 
the  circuit  Judge  read  the  defendant's  fourth 
(4tb)  request  to  charge  to  the  Jury,  but  did 
not  charge  the  same,  and  thereby  misled  the 
Jury  by  the  intimation  tbat  he  had  adopted 
the  same,  whereas  he  Intended  to  refuse  to 
charge  the  same,  after  a  full  argument  by  the 
counsel  it  is  ordered  tbat  said  motion  be,  and 
the  same  is  hereby,  granted,  and  a  new  trial 
ordered." 

The  request  to  charge  referred  to  Is  as  fol- 
lows: "(4)  That  if  the  Jury  believe  that  James 
Wallace  Epperson  and  James  M.  Epperson 
were  ancestor  and  heir,  and  that  they  or  ei- 
ther of  them  held  ten  years'  consecutive  pos- 
session of  the  land  In  dispute,  claiming  it  as 
their  own,  then  the  plaintiff's  rigbt  of  action 
Is  barred,  and  they  must  find  for  the  defend- 
ant. Turpin  V.  Sudduth,  63  S.  O.  295,  81  S. 
E.  246,  306."  The  facts  are  thus  stated  in  the 
"case":  "The  plaintiff  introduced  In  evidence 
a  deed  of  the  land  in  dispute  to  James  L.  Ep- 
person, signed  by  one  John  B.  Johnston,  exe- 
cuted in  1879.  Plaintiff  further  proved  that 
James  M.  Epperson  was  one  of  the  children 
of  James  L.  Epperson;  that  James  Wallace 
Epperson  was  the  son  of  James  M.  Epperson; 

f  Z.  See  Advene  PoaieMlon,  voL  1,  Cent.  Olx.  | 
220. 


Digitized  by 


Google 


8.C.) 


PBOCTOE  V.  SOUTHERN  BY. 


427 


that  James  Wallace  Epperson  conveyed  the 
land  In  dispute  to  the  defendant,  Stanslll,  In 
1S94;  that  James  M.  Epperson  died  In  1882, 
and  James  L.  Bpperaov  died  In  1882.  Plain- 
tiff claimed,  and  Introduced  evidence  In  sup- 
port thereof,  that  lot  'was  an  open  lot,  and 
that  James  L.  Epperson  had  such  possession 
as  the  nature  of  the  case  would  permit,  and 
also  claimed,  and  introduced  evidence  In  sup- 
port thereof,  that  plaintiff  and  defendant 
claimed  title  from  'a  common  source.'  De- 
fendant claimed,  and  Introduced  evidence  In 
support  thereof,  that  James  L.  Epperson  never 
had  any  possession,  but  that  James  M.  Ep- 
person was  In  possession  before  and  at  the 
time  of  his  death;  that  the  guardian  of  James 
Wallace  Epperson  had  possession  from  the 
death  of  James  M.,  his  father,  until  he  came 
of  age;  and  that  James  Wallace  had  posses- 
sion up  to  the  deed  to  Stanslll,  and  Stanslll  had 
had  possession  ever  since." 

The  effect  of  the  order  was  to  grant  a  new 
trial,  because.  In  the  opinion  of  the  trial  Judge, 
the  jury  had  been  misdirected  by  him.  It  Is 
error  of  law  to  grant  a  new  trial  for  misdi- 
rection of  the  Jm7  If,  In  fact,  the  instruction 
Is  correct  The  question,  then.  Is  whether  the 
fourth  request  to  charge  was  correct  and  ap- 
plicable to  the  case.  The  theory  of  the  plain- 
tiff was  that  the  defaidant  was  entitled  to 
one-sixth  In  fee  of  the  land  as  grantee  of  the 
grandson  of  James  L.  B<pper8on,  the  alleged 
common  source,  but  the  contention  of  the  de- 
fendant was  that  he  was  sole  owner  as  gran- 
tee of  James  Wallace  Epperson,  the  heir  of 
James  M.  Epperson,  and  that  his  grantor  had 
acquired  title  by  adverse  possession  under 
claim  of  right,  sole  or  connected  with  the  pos- 
session of  his  ancestor.  This  rendered  it  prop- 
er to  have  the  Jury  Instructed  as  to  the  right 
of  the  heir  to  take  his  possession  with  that 
of  his  ancestor  In  making  out  title  under  the 
statute  of  limitations.  Adverse  possession  of 
land  for  10  years  confers  title  In  the  possessor, 
provided  the  state  has  actually  or  presump- 
tively parted  with  title.  Busby  ▼.  Railroad 
Co.,  4S  S.  G.  81S,  23  S.  E.  50;  Duren  v.  Kee, 
50  S.  C.  457,  27  S.  E.  875;  Kolb  v.  Jones,  62 
S.  O.  195,  40  S.  E.  168.  If  possession  of  land 
l8  transmitted  by  the  act  of  disseisor  before 
the  statutory  bar  is  complete,  the  grantee  of 
the  disseisor  cannot  unite  his  possession  with 
that  of  the  disseisor  In  order  to  show  adverse 
possession  for  the  requisite  period.  Pegues  v. 
Warley,  14  S.  0.  189;  Ellen  v.  Ellen,  16  S. 
C.  132;  Burnett  v,  Crawford,  80  8.  O.  167, 
27  S.  E.  645.  But  when  the  heir  Is  In  of  his 
ancestor's  possession,  and  makes  no  new  en- 
try, the  possession  of  ancestor  and  heh*  may 
be  united  in  making  ont  the  statutory  period 
< Williams  ▼.  McAllIey,  Cheves,  205;  Duren  v. 
Kee,  26  S.  C.  224.  2  S.  E.  4;  Johnson  v.  Cobb, 
29  8.  C.  880,  7  8.  E.  601;  Tnrpln  v.  Sudduth, 
f>3  8.  C.  811,  81  8.  E.  245,  306);  the  distinc- 
tion being  that,  when  possession  Is  cast  by 
oj>eration  of  law  from  ancestor  to  heir  In  pos- 
session, there  is  no  break  in  the  continuity  of 
possession,  whereas.  In  the  case  of  disseisor 


and  grantee,  there  Is  a  new  entry  and  a  break 
In  the  continuity  of  possession.  The  foinrth 
request  to  charge  was  therefore  correct  and 
applicable  to  the  case.  It  cannot  be  said  that 
the  charge  was  faulty  in  falling  to  state  that 
the  possession  must  be  adverse,  for  as  shown 
in  Kolb  V.  Jones,  62  8.  C.  195,  40  8.  E.  168, 
a  possession  is  adverse  when  It  Is  under  claim 
of  right.  Nor  can  it  be  said  that  the  charge 
was  faulty  in  failing  to  state  the  law  when 
the  parties  claim  from  a  common  source,  for 
the  Jury  were  fully  instructed  as  to  that  in 
other  portions  of  the  charge. 

The  Judgment  of  the  circuit  court  la  re- 
Tersed. 

(M  S.  C.  4tl) 
PROCTOB  ▼.  SOUTHERN  RT. 
(Supreme  Court  of  South  Carolina.     Sept.  4, 
1902.) 

PLBAOINO— AMBNDMBNT-N1EW    OAUBB    Of 
ACTION. 

1.  A  complaint  alleging  a  willful  tort  cannot 
be  amended  so  as  to  also  allege  a  cause  of  ac- 
tion based  on  mere  negligence,  and  the  rule 
is  not  changed  by  Act  1^8  (22  St.  at  Large,  p. 
693)  f  2,  which  provides  that  in  all  cases  where 
two  or  more  acts  of  negligence  or  other  wrong 
arc  set  forth  in  the  complaint  as  causing  or 
contribntiDg  to  the  injury  the  plaintiff  shall 
not  be  required  to  state  such  single  acts  sepa- 
rately, nor  to  elect  on  which  he  will  go  to  trial, 
but  shall  be  entitled  to  submit  his  whole  case 
to  the  jury,  etc. 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;  Townsend,  Judge. 

Action  by  John  M.  Proctor  against  the 
Southern  Railway.  From  the  circuit  <Mrder 
refusing  motion  to  amend  complaint,  plain- 
tiff appeals.    Affirmed. 

Graydon  &  Giles,  for  appellant  T.  P. 
Cothron,  for  appellee. 

JONES,  J.  The  appeal  herein  is  from  an 
order  refusing  to  grant  an  amendment  to 
the  complaint  The  paragraph  of  the  com- 
plaint sought  to  be  amended  is  as  follows: 
"(4)  That  the  plaintiff,  seeing  that  the  said 
engine  and  train  of  freight  cars  attached 
thereto  had  come  to  a  full  stop,  then  drove 
his  wagon  and  team  back  into  the  said  pulv 
lic  road,  and  attempted  to  pass  the  said  en- 
gine and  train  of  freight  cars  attached  there- 
to while  standing;  but  as  soon  as  the  plain- 
tiff  approached  near  and  opposite  to  the  said 
engine,  he  being  in  the  said  public  road,  the 
defendant,  its  agents,  servants,  and  em- 
ployes, who  were  in  charge  of  said  engine 
and  train  of  freight  cars  attached  thereto, 
and  being  in  full  and  plain  view  of  the  plain- 
tiff and  his  wagon  and  team,  with  intoit  to 
frighten  and  scare  the  plalntifTs  team  and 
injure  the  plaintiff  vriilfully  and  wantonly 
and  recklessly,  and  not  regarding  the  rights 
of  the  plaintiff  in  that  regard,  let  off  steam 
from  said  engine,  so  that  the  said  team  of 
mules  became  frightened  and  unmanageable, 
and  were  made  to  run  away,  and  threw  the 
plaintiff  out  of  said  wagon,  and  the  wheels 
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of  said  wagron  were  made  to  pass  over  the 
body  of  the  plaibtltt,  infilctiiig  serious  and 
painful  wounds  and  bruises  on  tbe  plalntifTs 
back,  foot,  and  injuring  the  plaintiff  inter- 
nally so  that  he  became  111  and  slclc,  and  tor 
a  long  time  was  unable  to  attend  to  his  busi- 
ness, and  was  confined  to  his  bed,  and  suf- 
fered intense  pain  from  the  injuries  to  bis 
left  kidney;  and  he  fears  that  from  the  ef- 
fects of  said  Injuries  he  wUl  never  be  well 
and  strong  again."  The  amendment  propos- 
ed was  to  strike  out  the  words  "with  intent 
to  frighten  and  scare  the  plaiutHTs  team  and 
injure  the  plaintiff  willfully,  wantonly,  and 
recklessly,  and  not  regarding  the  rights  of 
the  plaintiff  in  that  regard,  let  off  steam  from 
said  engine,"  and  insert  In  lieu  thereof  tbe 
foUowhig  words:  "willfully,  wantonly,  reck- 
lessly, negligently,  and  carelessly,  and  with- 
out regard  to  the  rights  of  the  plaintiff,  let 
off  steam  from  said  engine  in  an  unusual  and 
unnecessary  manner  and  In  largre  quantities." 
On  the  former  appeal  In  this  case  (61  8.  O. 
170,  38  S.  E.  351)  this  court  held  the  com- 
plaint only  alleged  a  willful  tort,  and  that 
the  plaintiff  could  not  recover  for  mere  neg- 
ligence. The  object  of  the  proposed  amend- 
ment was  to  change  the  complaint  so  as  to 
permit  a  recovery  not  only  for  a  willful  tort, 
but  for  negligence.  The  order  refusing  the 
amendment  was  In  these  words:  "In  the 
above-stated  action  a  motion  was  made  be- 
fore me  at  Greenwood,  S.  C,  at  the  August 
term,  1901,  to  amend  the  complaint  in  sev- 
eral particulars.  The  first  I  allow  with  hes- 
itation, but  the  second— the  really  Important 
one — I  cannot  allow.  At  the  hearing  I 
thought  that  the  amendment  might  be  al- 
lowed under  the  act  of  1898  (22  St  at  Large, 
p.  69£|),  and  reserved  my  opinion.  In  order 
that  I  might  consider  the  matter  more  thor- 
oughly. On  examination  of  said  act,  how- 
ever, and  of  recent  opinion  of  the  supreme 
court  in  this  same  case,  I  conclude  that  the 
amendment  asked  for  cannot  be  allowed,  and 
it  Is  so  ordered." 

Appellant  contends  that  the  single  ques- 
tion presented  by  this  appeal  is,  "Did  the 
presiding  judge  err  in  holding  that  he  bad 
no  power  to  allow  tbe  plaintiff  to  amend  his 
complaint?"  We  do  not  so  construe  the  or- 
der, for  in  tbe  same  order  another  amend- 
ment was  allowed.  All  that  the  Judge  meant 
by  the  language  used  was  that  the  particular 
amendment  proposed  was  not  one  which  he 
could  properly  allow.  In  this,  we  think,  be 
was  right.  The  Code  does  not  authorize  tbe 
insertion  of  a  new  cause  of  action  by  way 
of  amendment  The  amendment  proposed 
should  be  material  to  the  case  which  has 
been  defectively  stated,  and  must  not  sub- 
stantially change  the  cause  of  action.  Sec- 
tion IM  of  tbe  Code  of  Civil  Procedure, 
which  has  been  construed  and  applied  in  nu- 
merous cases,  among  which  see  Trumbo  v. 
Finley,  18  8.  G  306;  Whaley  v.  Stevens,  21 
8.  C.  221:  Kennerty  v.  Phosphate  Co.,  Id. 
240,  58  Am.  Rep.  009;  Skinner  t.  Hodge,  24 


8.  C.  165;  Sullivan  v.  Sullivan,  Id.  474; 
Clayton  v.  Mitchell,  31  S.  C.  199,  9  8.  K.  814^ 
10  S.  E.  390;  Lilly  v.  Ralhvad  Co.,  32  S.  a 
142.  10  S.  E.  934;  M»yo  v.  RaUroad  Oo.,  43 
S.  C.  225,  21  S.  E.  10;  Brown  v.  Railroad 
Co.,  58  S.  C.  468.  36  S.  E  852.  The  opinion 
on  tbe  former  appeal  in  this  case  shows  that 
an  action  based  upon  negligence  is  wholly 
distinct  from  an  action  based  upon  a  willful 
tort  The  same  evidence  will  not  support 
both,  for  the  former  is  for  an  Injury  done 
Inadvertently,  while  the  latter  Is  for  an  in- 
Jury  done  willfully.  The  same  measure  of 
damages  does  not  apply  to  both,  for  in  an 
action  for  negligence  actual  damages  alone 
are  recoverable,  while  in  an  action  for  a  wilt 
ful  tort  not  only  actual,  but  punitive,  dam- 
ages may  be  recovered.  The  same  defenses 
are  not  available  In  both,  for  in  an  action 
based  upon  mere  negligence  tbe  plea  of  con- 
tributory negligence  is  available  to  the  de- 
fendant while  In  an  action  for  a  willful  tort, 
such  plea  is  not  available.  These  are  some 
of  the  tests  In  determining  whether  a  new 
cause  of  action  is  alleged  in  the  proiiosed 
amendment  1  Enc.  PI.  &  Prac.  666.  The 
amendment  proposed  In  this  case,  subjected 
to  these  teerts,  attempted  to  allege  a  new 
and  distinct  cause  of  action,  and  there  was, 
therefore,  no  abuse  of  discretion  In  refusing 
to  allow  the  amendment 

We  do  not  think  the  act  of  1898  (22  St  at 
Large,  p.  693)  to  regulate  the  practice  In  the 
courts  of  this  state  In  actions  ex  delicto  for 
damages  applies  to  the  particular  question 
before  us.  That  act  by  section  1,  allows 
actual  damages  to  be  recovered  in  an  action 
ex  delicto  in  which  punitive  damages  are 
claimed,  and  provides  that  no  party  shall  be 
required  to  make  any  separate  statement  of 
facts  as  a  basis  for  the  claim  of  either  actual 
or  punitive  damages,  or  to  elect  wheth«'  he 
will  claim  actual  or  punitive  damages.  In 
section  2  of  said  act  it  is  provided:  "That 
in  all  cases  where  two  or  more  acts  of  negli- 
gence or  other  wrong  are  set  forth  In  the 
complaint  as  causing  or  contributing  to  the 
injury  for  which  such  suit  is  brought,  the 
party  plaintiff  in  such  suit  shall  not  be  re- 
quired to  state  such  several  acts  separately, 
nor  shall  such  party  be  required  to  elect 
upon  which  he  will  go  to  trial,  but  shall  be 
entitled  to  submit  his  whole  case  to  the  Jnry 
under  the  instructions  of  the  court  and  to 
recover  such  damages  as  he  sustained, 
whether  such  damages  arose  from  one  or 
another  or  all  of  such  acts  or  wrongs  in  the 
complaint"  The  effect  of  this  act  is  to 
change  the  rule  as  stated  In  Spellman  t. 
Railroad,  35  8.  C.  486,  14  8.  E.  947,  28  Am. 
St  Rep.  858,  to  the  effect  that  when  the 
cause  of  action  is  for  exemplary  or  punitive 
damages,  actual  damages  may  not  be  re- 
covered (Glover  v.  RalUroad,  57  a  C.  234,  35 
8.  B.  510),  and  also  to  change  the  rule  laid 
down  in  Ruff  ▼.  Railroad  Co.,  42  S.  C.  114, 
20  S.  B.  27,  that,  when  two  or  more  uncon- 
nected acts  of  negligence  are  stated  as  caus- 
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log  tbe  Injniy,  the  plaintiff  may  be  required 
to  elect.  Tbe  statute  also  permita  the  Juia- 
bllng  togetber  In  one  etatement  of  all  acts  of 
negligence  and  otber  wrongs,  wblcb  include 
acta  of  willful  wrong,  but  tbe  statute  does 
not  expressly  or  by  implication  undertake  to 
declare  tbat  an  action  baaed  upon  mere  neg- 
ligence Is  not  wholly  distinct  from  an  action 
based  upon  a  willful  tort  If  plaintifr  bad 
originally  alleged  as  proposed  by  the  amend- 
ment, be  could  not  have  been  required  to 
make  a  separate  statement  of  the  acts  or 
facta  showing  negligence  on  the  one  hand  or 
willful  wrong  on  the  other,  and  could  not 
have  been  required  to  elect  upon  which  acta 
ve  class  of  acta  he  would  rely;  but,  haying 
elected  to  bring  his  action  for  willful  tort  In 
the  first  instance,  he  cannot  now  be  permit- 
ted to  insert  a  new  cause  of  action  baaed  on 
mere  n^ligence. 

The  Judgment  of  the  circuit  court  la  af-, 
firmed. 


(64  8.  C.  48S) 

SAUNDBBB  et  al.  t.  STROBBL  et  aL 

(Supreme  Court  of  Sonth  Carolina.     Sept.  4, 
1902.) 

PARTITION— HOHBSTIIAD-^TTORNBT'S   FEES. 

1.  Where  a  homestead  is  set  apart  to  a 
widow,  it  may  daring  her  lifetime  be  partition- 
ed among  herself  and  tbe  collateral  heirs  of 
her  husband,  there  being  no  minor  children  to 
postpone  the  partition,  under  Rev.  St.  8  2129. 

2.  Where  a  widow  executes  a  mortgage  to 
secure  attorney's  fees  for  defending  suit  for 
possession  of  her  husband's  land,  it  ma;  prop- 
erly be  imid  oat  of  the  widow  s  distribative 
share. 

Appeal  from  common  pleas  circuit;  court  of 
Spartanburg  county;   Klugh,  Judge. 

Action  by  Bllza  Shunders  and  others  against 
Amanda  Strobel  and  others.  From  tbe  de- 
cree, Stcobel  appeals.    Affirmed. 

Simpson  &  Bomar,  for  appellant  Nlcholls 
A  Jones  and  8.  T.  McCravy,  for  appellees. 


JONBS,  J.  In  1891  Jack  Floyd  died,  leav- 
ing as  hia  only  heirs  at  law  and  distributees 
his  wife,  Amanda  Floyd,  now  Amanda  Stro- 
bel, and  the  plaintiffs,  who  are  children  of  the 
deceased  brothers  and  sister  of  Jack  Floyd, 
and  seised  and  possessed  of  tbe  real  and  per- 
sonal property  described  in  the  complaint 
Thereafter  a  homestead  in  said  property  was 
set  off  to  said  widow,  and  she,  with  her  pres- 
ent husband,  Strobel,  now  resides  ui)on  said 
real  estate,  and  Is  in  the  possession  of  said 
personal  property.  This  action  was  begun  in 
1886  by  the  plaintiffs,  as  heirs  at  law  of  Jack 
Floyd,  for  the  partition  of  said  real  and  per- 
sonal property,  and  J.  E.  Bomar  and  S.  J. 
Simpson  were  made  defendants,  because  they 
held  a  mortgage  executed  by  Amanda  Floyd 
on  said  real  estate.  The  widow  resisted  the 
right  of  plaintiffs  to  partition  the  proi>erty 
during  her  life,  because  it  had  been  assigned 
to  tier  as  a  homestead.    Tbe  circuit  court  con- 


firmed the  repwt  ot  tbe  masta,  and  decreed 
for  partition. 

1.  The  exceptions  by  appellant,  Amanda 
Strobel,  as  stated  by  her  counsel,  raise  but 
two  questions,  the  first  of  which  is,  whether 
plaintiffs,  as  collateral  heirs  at  law,  have  the 
right  to  partition  while  tbe  widow  is  alive. 
We  agree  with  the  circuit  court  that  plain- 
tiffs have  tbe  right  to  partition.  This  ques- 
tion has  been  practically  decided  in  the  case 
of  Ex  parte  Worley,  64  S.  C.  208,  32  S.  E. 
307,  71  Am.  St  Rep.  783.  In  tbat  case  tbe 
right  to  partition  In  tbe  lifetime  of  the  widow 
was  held  to  exist  in  an  adult  son,  who  lived 
apart  from  the  homestead,  was  married,  and 
the  head  of  a  family  himself,  on  the  ground 
that  homestead  is  no  new  estate,  but  a  mere 
exemption  from  the  claims  of  creditors,  and 
therefore  does  not  interfere  with  tbe  statute 
of  distribution.  This  principle  could  not,  in 
the  absence  of  a  statute  for  that  purpose,  be 
limited  to  direct  descendants  or  heirs  at  law, 
but  must  logically  be  applied  to  all  heirs  at 
law,  having  an  interest  as  such  under  the 
statute  of  distribution.  We  find  no  statute 
postponing  partition  of  homestead  until  after 
tbe  death  of  the  widow.  Section  2129,  Rev. 
St.,  postpones  the  right  of  partition  among 
the  widow  and  children  or  among  the  chil- 
dren until  the  youngest  child  is  of  age,  unless 
the  court,  upon  satisfactory  proof,  deems  it 
best  for  the  interest  of  tbe  minor  children  to 
make  partition  sooner;  but  this  statute  does 
not  apply  to  plaintiffs,  because  they  do  not 
fall  within  the  class  named. 

2.  As  to  the  remaining  question,  we  see 
nothing  in  tbe  record  which  would  justify  us 
in  disturbing  the  conclusion  of  the  circuit 
court  that  the  mortgage  to  Bomar  and  Simp- 
son must  be  paid  out  of  the  interest  of  Aman- 
da Strobel,  who  alone  executed  the  mortgage. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(64  S.  C.  49«) 

PBEPLBS  V.  ULMEB  et  aL 

(Supreme  Court  of  Sonth  Carolina.     Sept.  4, 
1902.) 

JVDOMBNT— SBTTINQ  ASIDE— EXCUSABUt 
NEOLBCT— ORDER— CONSTRUCTION. 

1.  It  is  error  to  set  aside  a  judgment  under 
Code  Civ.  Proc.  §  196,  for  mistake,  excusable 
neglect,  etc.,  in  a  case  where  the  moving  par- 
ty was  represented  and  defended  the  action, 
on  the  ground  that  the  jadgment  relied  on  in 
the  case  and  received  without  objection  was 
afterwards  set  aside  by  the  court  as  fraudu- 
lent. 

2.  An  order  in  a  partition  suit  reciting  facts 
tending  to  show  that  partition  had  been  made 
of  land  not  mentioned  in  the  complaint,  and 
that  in  the  opinion  of  the  judge  "a  sufflcient 
showing  has  been  made  to  open  the  order  of 
confirmation  mentioned  in  the  petition  herein," 
and  proceeding,  "wherefore  it  is  ordered  and 
adjudged  that  the  prayer  of  the  petition  look- 
ing to  the  opening  of  the  order  and  judgment 
of  confirmation  be  sustained,  and  that  said 
order  be,  and  the  same  is  hereby,  set  aside 
and  vacated  as  far  as  the  petitioners  are  con- 
cerned, and  leave  is  granted  them  to  show  cause 
why  the  return  of  said  commissioners  should 
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not  be  confirmed,"  etc.,  cannot  be  considered 
as  setting  aside  the  judgment  as  fraudalent, 
bat  merely  as  setting  aside  the  order  confirm- 
ing the  report  of  commissioners,  and  as  giv- 
ing the  applicant  leave  to  show  why  their  re- 
turn should  not  be  coc  firmed. 

Appeal  from  commou  pleas  circuit  court  of 
Hampton  county;    Benet,  Judge. 

Action  by  W.  H.  Peeples  against  T.  E. 
rimer  and  others.  From  order  setting  aside 
Judgment,  plalntifT  appeals.    Reversed. 

W.  S.  Tlllinghast,  for  appellant  B.  F. 
Warren  and  A.  M.  Boozer,  for  appellees. 

JONES,  J.  This  was  an  action  for  tres- 
pass on  realty,  and  resulted  in  a  verdict 
and  Judgment  In  favor  of  the  plaintiff.  The 
"case"  states  tbat  a  motion  was  made  to 
set  aside  said  Judgment  "on  the  gnxnnd  of 
mistake.  Inadvertence,  and  excusable  neg- 
lect" The  exact  terms  of.  the  notice  of  the 
motion  and  the  order  therefrom  are  as  fol- 
lows: "Tike  notice  that  on  the  pleadings 
herein,  the  testimony,  taken  at  the  trial  of 
this  cause,  the  records  In  the  case  of  W.  H. 
Peeples  and  Mary  Ann  Mixon,  Plaintiffs,  v. 
Laura  L.  Peeples,  L.  A.  Tuten,  et  al..  and  the 
proceedings  In  re  W.  H.  Peeples  and  Mary 
Ann  Mlxon,  Plaintiffs,  v.  Laura  L.  Peeples, 
L.  A.  Tuten,  et  al.,  together  with  the  order 
of  Judge  O.  W.  Buchanan  therein,  setting 
aside  the  Judgment  in  the  last-mentioned 
cause,  the  undersigned  will  move  before  the 
^presiding  Judge  of  this  court  at  Hampton 
(3  H.,  S.  C,  on  the  12th  day  of  June,  1901, 
at  ~JM>  ^o'clock  a.  m.,  or  as  soon  thereafter 
as  couns^  £an  be  heard,  for  an  order  vacat- 
ing and  settin^~«alg,e  the  Judgment  herein, 

which  Judgment  was  'hsi^dered  on day 

of  October,  1900,  for  th^- fi^son  that  said 
Judgment  was  rendered  agalnsf^tbe  defend- 
ants through  their  mistake.  Inadvertence, 
surprise,  and  excusable  neglect:  (a)  T4)at  a 
Judgment,  to  wit  Judgment  In  partition  in 
case  of  W.  H.  Peeples  and  Mary  Ann  Mlxon 
against  liSura  L.  Peeples,  L.  A.  Tuten,  was 
Introduced  on  the  trial  of  this  cause,  when 
defendants  had  had  no  notice  of  such  Judg- 
ment, nor  could  have  discovered  the  same 
with  due  diligence,  (b)  That  the  Judgment 
In  partition— W.  H.  Peeples  and  Mary  Ann 
Mixon  against  Laura  L.  Peeples,  L.  A.  Tu- 
ten, et  al.— has  been  set  aside  by  Hon.  O.  W. 
Buchanan,  circuit  Judge,  as  fraudulent  (c) 
That  the  Judgment  herein  is  predicated  solely 
upon  the  Judgment  In  case  of  W.  H.  Peeples, 
Mary  Ann  Mlxon  against  Laura  L.  Peeples, 
L.  A.  Tuten,  et  al.,  which  Judgment  has  been 
set  aside  by  Hon.  O.  W.  Buchanan,  circuit 
Judge,  as  fraudulent  and  all  things  flowing 
out  of  It" 

The  order  of  Judge  Buchanan  in  the  par- 
tition suit  of  W.  H.  Peeples  et  al.  against 
Laura  L.  Peeples  et  al.,  to  wlilch  reference 
was  made,  is  as  follows:  "This  proceeding 
comes  up  by  petition  In  the  original  cause, 
and  seeks  to  set  aside  a  certain  Judgment 
and  order  in  a  proceeding  for  partition.    It 


is  alleged  that  partltlpo  was  made  of  lands 
not  mentioned  in  the  complaint  for  partition. 
It  Is  charged  that,  although  the  Morass  Bay 
tract  was  the  only  land  sought  to  be  parti- 
tioned, other  land,  and  not  the  Morass  Bay 
place,  was  partitioned.  In  the  original  cause 
I>aura  Peeples  answered  the  complaint  and 
denied  that  she  had  any  interest  In  the  Morass 
Bay  tract  An  order  of  the  court  directing 
a  writ  of  partition  to  issue  directed  to  the 
usual  number  of  commissioners  was  obtain- 
ed. It  commanded  them  to  divide  the  Morass 
Bay  tract  of  land,  one-third  each  to  W.  H.  Pee- 
ples and  Mary  Ann  Mlxon,  and  the  remain- 
ing one-third  to  the  defendants  L.  A.  Tuten, 
Mabel  Tuten,  Mary  Sue  Tuten,  and  Charles 
Tuten.  The  surveyor  and  the  agent  Laura 
L.  Peeples,  met  the  commissioners  In  an  at- 
tempt on  the  part  of  the  commissioners  to 
go  upon  the  land  belonging  to  Laura  L. 
,  Peeples  as  Indicated.  The  surveyor,  it  seems, 
after  examining  the  plat  and  titles  of  Laura 
L.  Peeples,  refused  to  proceed  further.  Aft- 
erwards the  commissioners  procured  the  serv- 
ice of  another  surveyor,  and,  without  noti- 
fying the  surveyor  of  the  ownership  of  such 
land,  and,  so  far  as  the  record  shows,  with- 
out notice  of  Laura  L.  Peeples,  proceeded 
to  cut  off  from  the  land  of  Laura  L.  Peeples 
197.7  acres,  without  any  plat  or  other  guide 
or  reliance,  and  divided  the  same  among  the 
plaintiffs,  W.  H.  Peeples  and  Mary  Ann 
Mixon,  and  the  defendants,  L.  A.  Tuten  and 
his  four  children,  assigning  the  plaintiffs  each 
one-third,  and  to  the  defendant  L.  A.  Tuten 
and  his  four  children  the  remaining  one-third. 
There  is  not  a  shadow  of  a  doubt  that  the 
commissioners  did  not  enter  upon  and  divide 
the  land  mentioned  in  the  complaint  upon 
which  the  whole  proceeding  rested  for  its 
validity.  The  land  which  they  did  enter  up- 
on and  divided  was  not  the  Morass  Bay, 
but  the  separate  property  of  Laura  L.  Pee- 
ples. There  was  no  warrant  of  law  for  such 
a  proceeding.  Such  land  was  not  in  the 
scope  and  purview  of  the  action.  If  the 
court  had  intended  to  divide  the  land  other 
thaa  that  mentioned  in  the  complaint  it  was 
without  power  to  do  so.  The  court  merely 
Intended  to  divide  the  land  mentioned  in  the 
complaint  and  none  other  under  such  a  com- 
plaint conid  be  divided.  The  action  of  the 
commissioners  was  not  In  pursuance  of  law. 
The  land  wtig  the  property  of  Laura  L.  Pee- 
ples, and  cannot  thus  be  taken  from  her,  or 
her  heirs  now  ';lalming  It  It  was  small  woti- 
der  that  L.  A.  Tuten,  Mabel  Sauls,  Mary 
Sue  Nettles,  An>i]e  Cook  (the  last  three  of 
whom  have  marr(ed),  and  Charles  Tuten  did 
not  (and  do  not)  Sot  up  any  claim  to  the  part 
assigned  them.  Now,  has  anything  occurred 
since  that  action  of  the  commissioners  which 
debars  the  petltlontrg  in  this  proceeding  to 
set  aside  the  order  of  confirmation?  I  do 
not  think  so.  Indeed,  it  would  be  a  reflec- 
tion upon  the  admloistraOon  of  Justice  (if 
the  showing  made  on  this  proceeding  be 
true)  if  the  petltlonbrg  Herein  are  not  allowed 
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to  come  before  tbe  court  and  sbow  the  utter 
luTalldlty  of  the  rMum  of  the  commlBsloners 
and  of  their  action  In  going  on  the  land  of 
Laura  L.  Peeples.  If  their  contention  la  un- 
true, tbe  court  will  so  determine  It  upon  tbe 
hearing  before  It  If  their  contention  be 
supported  by  the  facts  of  the  case,  then  a 
great  wrong  will  be  remedied.  I  think  a 
sufficient  showing  has  been  made  to  open 
the  order  of  confirmation  mentioned  in  the 
petition  herein.  Wherefore  it  Is  ordered  and 
adjudged  that  the  prayer  of  the  petition  look- 
ing to  tbe  (^tenlng  of  tbe  order  and  Judg- 
ment of  confirmation  be  sustained,  and  that 
said  order  be,  and  tbe  same  to  hereby,  set 
aside  and  vacated  (and  all  proceedings  de- 
pendent thereon),  as  far  as  the  petitioners  are 
concerned,  and  leave  la  granted  them  to  show 
cause  why  tbe  return  of  said  commissioners 
should  not  be  confirmed,  and  such  other  re- 
lief In  the  proceeding,  as  Is  Indicated  by  a 
setting  aside  of  the  Judgment  or  the  scope 
of  tbat  proceeding,  may  be  demanded.  Let 
the  affidavits  and  papers  herein  be  filed.  O. 
W.  Buchanan,  Judge  Presiding.  February 
13,  1901." 

Judge  Benet  passed  the  following  order: 
"This  Is  a  motion  by  the  defendant  to  set 
aside  the  Judgment  herein,  rendered  at  the 
October,  1900,  term  of  this  court,  upon  tbe 
grounds  set  out  in  the  motion.  After  bearing 
arguments  of  counsel  engaged  herein,  and 
hearing  the  evidence  oflfered,  It  appearing  to 
the  satisfaction  of  the  court  that  the  Judg- 
ment rendered  In  this  cause  Is  predicated  up- 
on a  Judgment  which  has  been  set  aside  as 
fraudulent,  It  Is  ordered,  adjudged,  and  de- 
creed that  the  Judgment  rendered  in  this  case 
at  the  October,  IflOO,  term  of  this  court  be, 
and  the  same  is  hereby,  vacated  and  set 
aside." 

Appellant's  exceptions  to  tbe  order  of  Judge 
Benet  are  as  follows:  "That  Judge  Benet 
erred  in  granting  tbe  motion  of  defendants  to 
set  aside  the  Judgment  recovered  by  plaintiff 
herein  on  the  ground  set  out  in  tbe  notice  of 
tbe  motion  herein,  namely,  'mistake,  inad- 
vertence, surprise,  and  excusable  neglect,' 
against  objections  of  plaintiff,  the  defendants 
having  answered  and  defended  tbe  action. 
(2)  That  his  honor  erred  In  granting  the  mo- 
tion and  setting  aside  tbe  said  Judgment  on 
the  ground  set  out  In  tbe  notice  of  the  motion, 
namely,  tbat  .Judge  Buchanan  had  set  aside 
tbe  Judgment  In  another  case,  tbe  said  order 
of  Judge  Buchanan  showing  that  be  did  not 
set  aside  the  Judgment  as  stated  in  tbe  no- 
tice of  tbe  motion,  and.  If  be  bad,  such  order 
was  not  relevant  or  competent  herein  because 
It  was  made  in  another  proceeding  between 
different  parties.  (3)  Tbat  his  honor  erred  In 
holding  that  a  Judgment  of  record  and  in  an- 
other cause  was  a  legal  ground  for  vacating 
a  Judgment  for  'mistake,  inadvertence,  sur- 
prise, and  excusable  neglect.'  (4)  That  bis 
honor  erred  in  not  holding  and  deciding,  as 
contended  by  plaintiff,  that  a  Judgment  could 
not  be  set  aside  and  vacated  on  the  ground  of 


'mistake.  Inadvertence,  snrprlJM,  and  excus- 
able neglect,'  where  defendants  were  repre- 
sented at  the  trial  and  defended  the  action,  as 
in  this  case." 

1.  We  think  Judge  Benefs  order  was  erro- 
neous. Tbe  motion  before  talni  was  undoubted- 
ly made  for  relief  under  section  195  of  tbe 
Civil  Code  of  Procedure,  which  authorizes  tbe 
court  to  relieve  a  party  from  a  Judgment,  or- 
der, or  other  proceeding  taken  against  bim 
through  his  "mistake,  Inadvertence,  surprise, 
or  excusable  neglect"  It  has  been  repeatedly 
held  that  this  section  of  the  Code  was  intend- 
ed only  for  the  relief  of  parties  who  by  rea- 
son of  some  mistake,  inadvertence,  etc.,  may 
have  lost  tbe  opportunity  to  be  present  at  the 
trial  or  to  be  represented  there.  Steele  T. 
Ballroad  Co.,  14  S.  C.  331;  Ex  parte  Jones,  47 
S.  C.  396,  2S  S.  B.  393.  In  this  case  the  party 
was  duly  represented  by  counsel,  had  made 
answer,  denying  plalntifTs  title,  setting  up  ti- 
tle in  tbe  defendant  and  further  alleged, 
doubtless,  with  the  view  to  meet  plaintiff's 
claim  of  title  under  the  partition  proceedings 
in  W.  H.  Peeples  et  aL  against  Laura  L.  Pee- 
ples, supra,  that  the  premises  described  in  the 
complaint  was  no  part  of  the  ">Iora8s  Bay 
Tract,"  which  was  the  tract  sought  to  be  par- 
titioned in  tbe  said  partition  suit  On  the 
trial  in  this  case  evidence  was  offered  pro 
and  con  on  the  queatlou  whether  the  land  In 
dispute  was  a  part  of  the  land  sought  to  be 
partitioned  in  said  suit  of  Peeples  v.  Peeples. 
The  plaintiff,  in  order  to  show  his  title,  offer- 
ed in  evidence  the  Judgment  In  partition  with- 
out objection,  his  possession  of  the  laud  there- 
under, and  the  Identity  of  the  land  in  dispute 
with  the  land  partitioned  and  set  off  to  plain- 
tiff. The  Judgment  of  the  court  In  tbe  cose 
must  be  deemed  final  and  conclusive  of  the 
issue,  imless  a  new  trial  is  allowed  under  the 
methods  prescribed  for  that  purpose.  Section 
195  of  tbe  Code  furnished  no  authority  for 
setting  aside  said  Judgment  on  the  ground 
stated  by  the  circuit  Judge. 

2.  We  think,  also,  tbat  it  was  a  mistaken 
construction  of  Judge  Buchanan's  order  to 
hold  that  said  order  set  aside  as  fraudulent 
the  Judgment  In  the  partition  suit  upon  which 
plaintiff's  right  to  recover  was  predicated.  A 
careful  reading  of  Judge  Buchanan's  order 
shows  tbat  be  merely  set  aside  the  order  of 
confirmation  of  the  return  of  commissioners 
to'  the  writ  in  partition,  and  gave  the  appel- 
lant leave  thereafter  to  show  cause  why  the 
return  of  the  commissioners  should  not  be 
confirmed.  Tbe  order  of  confirmation  was 
not  set  aside  for  fraud,  as  we  read  Judge 
Buchanan's  order,  but  because,  in  his  view,  a 
prima  facie  showing  had  been  made  war- 
ranting the  opening  of  tbe  order  of  confirma- 
tion and  the  permitting  Laura  L.  Peeples  to 
resist  thereafter  tbe  confirmation  of  tbe  oom- 
mlssioners'  return  on  the  groimd  that  tbe 
commissioners  liad  partitioned  property  be- 
longing to  Laura  L.  Peeples  in  her  own  right 
and  not  embraced  within  tbe  partition  pro- 
ceedings.    This,  for  all  that  appean,   was 
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nothing  more  tban  a,  mistake  of  the  conunls- 
Blonen  In  the  partition  anlt  In  identifying  and 
locating  the  land  to  be  partitioned,  for  which 
the  law  provided  ample  remedy  in  that  suit 
The  Judgment  of  the  circuit  conrt  Is  re- 
versed. 


(M  S.  C.  467) 

SIRRINE  V.  STONER-MARSHALL  CO. 

(Supreme  Court  of  South  CaroliDa.     Aog.  16, 

1902.) 

BANKSUPTCT-ILLEOAL   PRBFERBNCB. 

1.  Under  Bankr.  Act  1888,  providing  that  a 
transfer  from  an  insolvent  shall  be  an  illegal 
preference  where  the  creditor  had  reasonable 
cause  to  believe  that  it  was  intended  thereby 
to  give  A  preference,  it  is  not  enouEh  that  the 
creditor  had  some  cause  to  suspect  the  insolven- 
cy of  the  debtor,  but  he  must  have  had  such  a 
knowledge  of  facts  as  to  induce  a  reasonable 
belief  of  his  debtor's  insolvency,  in  order  to  in- 
validate a  security  taken  for  liis  debt 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;    Townsend,  Judge. 

Action  by  Wm.  G.  Shrine,  as  trustee  of 
the  estate  of  W.  F.  Nesbltt  &  Co.,  bankrupts, 
against  the  Stoner-Marshall  Company  and 
the  Geo.  D.  Witt  Shoe  Company.  Ftom  the 
decree  the  plaintiff  appeals.    Affirmed. 

Haynesworth,  Parker  &  Patterson,  for  ap- 
pellant   Carey  &  McCullough,  for  appellee. 

JONES,  J.  This  Is  an  action  by  the  plain- 
tiff, as  trustee  in  bankruptcy  of  W.  F.  Nes- 
bltt &  Ca,  to  recover  certain  payments  made 
by  the  bankrupts  to  the  defendant  within 
four  months  before  adjudication  of  bank- 
ruptcy, on  the  ground  that  said  payments 
were  Illegal,  and  preferences,  under  the  Unit- 
ed States  bankrupt  act  of  1898.  The  master 
sustained  the  plalntlfC's  contention,  but  the 
circuit  court  reversed  the  master,  and  dis- 
missed the  complaint  The  circuit  decree— 
which  cites  Loveland,  Bankr.  |  194;  In  re 
Eggert  (D.  0.)  98  Fed.  843;  Id..  43  C.  O.  A. 
1,  102  Fed.  735;  Grant  ▼.  Bank,  97  U.  S.  80, 
24  L.  Ed.  971;  Stucky  t.  Bank,  108  U.  S. 
74,  2  Sup.  Ct  219,  27  L.  Ed.  640-correctly 
states  the  four  elements  that  constitute  an 
Illegal  preference  under  the  bankrupt  act 
of  189S,  as  follows:  "First  The  transfer 
must  be  made  from  an  insolvent  person  to  a 
creditor.  Second.  The  effect  of  such  trans- 
fer must  be  to  enable  any  one  of  his  creditors 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the  same 
class.  Third.  The  person  receiving  it  or  to 
be  b«iefited  thereby,  or  his  agent  acting 
therein,  must  have  had  reasonable  cause  to 
believe  that  It  was  intended  thereby  to  give 
a  preference.  Fourth.  The  transfer  must 
have  been  made  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy,  or  aft- 
er filing  the  petition  and  before  the  adjudi- 
cation." While  we  think  the  testimony  suffi- 
cient to  establish  the  first,  second,  and  fourth 
conditions  above  named,  we  do  not  think  the 

f  L  8m  Bankrupter.  voL  *,  Cmt  Die.  H  ».  »*. 


preponderance  of  the  evMenee  Is  against  the 
conclusion  of  the  drcoit  court  that  the  third 
condition  was  not  shown  to  exist  Under 
the  bankrupt  act  of  1897  a  transfer  was  In- 
validated if  the  creditor  had  reasonable  cause 
to  believe  the  debtor  insolvent,  while  under 
the  bankrupt  act  of  1898  a  transfer  is  in- 
validated If  the  creditor  has  "reasonable 
cause  to  believe  It  was  intended  as  a  prefer- 
ence." Under  the  act  of  1867  Insolvency  ex- 
isted when  the  debtor  was  unable  to  pay  his 
debts  as  they  became  due  In  the  ordinary 
course  of  his  dally  transactions,  while  under 
the  act  of  1898  insolvency  exists  when  the 
debtor's  whole  property,  at  a  fair  valuation, 
is  insufficient  In  amount  to  pay  his  debts. 
The  rule  established  by  the  decisions  of  the 
United  States  supreme  court  as  to  the  mean- 
ing of  the  words  "reasonable  cause  to  believe," 
etc.,  under  the  act  of  1897,  is  applicable  U» 
determining  the  meaning  of  the  words  "rea- 
sonable cause  to  believe  It  was  Intended  as  a 
preference,"  under  the  act  of  1898,  since  a 
reasonable  cause  to  believe  a  "preference" 
was  Intended  by  the  debtor  Involves  a  rea- 
sonable cause  to  believe  the  debtor  to  be  in- 
solvent as  a  "preference"  depends  npon  In- 
solvency. The  rule  is  thus  stated  in  Grant 
V.  Bank,  97  U.  S.  80,  24  h.  Ed.  972:  "It  la 
not  enough  that  a  creditor  has  some  cause 
to  suspect  the  Insolvency  of  his  debtor,  but 
be  must  have  such  a  knowledge  of  tacts  as 
to  Induce  a  reasonable  belief  of  his  debt- 
or's Insolvency,  In  order  to  Invalidate  a  se- 
curity taken  for  his  debt  *  *  *  He  must 
have  a  knowledge  of  some  fiict  <Nr  facts  cal- 
culated to  produce  such  a  belief  in  the  mtaid 
of  an  ordinarily  intelligent  man."  To  the 
same  effect  are  the  cases  of  Barbour  v.  Priest, 
103  U.  S.  293,  26  L.  Ed.  478;  Stucky  v. 
Bank,  108  U.  S.  74,  2  Sup.  Ct  219,  27  U  Ed. 
640;  Toof  V.  Marthi,  13  Waa  40,  20  h.  Ed. 
481;  Hall  v.  Wager,  16  Wall.  684,  21  L.  Ed. 
504;  Buchanan  v.  Smith,  16  WalL  277,  21  L. 
Ed.  280;  Dtttcher  v.  Wright  94  U.  S.  553,  24 
lu  Ed.  130;  Bank  y.  Cook,  06  U.  S.  343,  24 
L.  Ed.  412.  In  the  recent  case  of  In  re  Eg- 
gert 48  C.  O.  A.  1,  102  Fed.  735,  the  forego- 
ing cases  were  considered,  and  the  rule  ap- 
plicable under  the  act  of  189S  Is  shown  t» 
be  as  follows:  "In  determining  whether  the 
taking  of  a  security  by  a  creditor  constltutea 
an  illegal  preference  under  Bankr.  Act  1808^ 
{  60b,  the  creditor  la  not  to  be  charged  with 
knowledge  of  his  debtor's  financial  condltioii 
from  mere  nonpayment  of  his  debt  or  from 
circumstances  which  give  rise  to  mere  sus- 
picion In  his  mind  of  possible  hisoivency. 
On  the  other  hand,  it  Is  not  essential  that 
the  creditor  should  have  actual  knowledge 
of  or  belief  In  his  debtor's  Insolvency,  but 
it  is  snfflcient  If  he  has  reasonable  cause  to 
believe  him  insolvent  If  facts  and  circum- 
stances with  respect  to  the  debtor's  financial 
condition  are  brought  home  to  him,  such  as 
would  put  an  (vdhiarily  prudent  man  upon 
inquiry,  the  creditor  Is  chargeable  with 
knowledge  of  the  facts  which  such  Inquiix 
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■hould  reaaoiuably  be  expected  to  disclose." 
It  would  not  snbBerre  any  useful  purpose  to 
discuss  the  testimony  in  detail,  but,  consid- 
ering it  in  the  light  of  the  principles  stated, 
we  agree  with  the  dreult  court  that  plaintiff 
failed  to  show  that  the  defendant  at  the 
time  of  said  payments  had  reasonable  cause 
to  believe  that  said  payments  were  Intended 
as  a  preference,  for  it  was  not  shown  that 
the  defendant  or  Its  agents  had  reasonable 
canse  to  believe  that  the  assets  of  W.  B. 
Nesbltt  &  Co.  were  insufficient  to  pay  their 
Indebtedness.  The  evidence  shows  that  plain- 
tiff, who  was  then  acting  as  attorney  for 
W.  B.  Nesbltt  &  Ck>.,  and  who  made  said 
payments  from  the  proceeds  of  the  policy  of 
fire  insurance  collected  by  him  upon  the  order 
of  W.  E.  Nesbltt  &  Co.,  believed  at  the  time 
that  W.  B.  Nesbltt  &  Co.  wore  solvent,  and 
so  Informed  the  agents  of  defendant.  Mr. 
Stoner,  the  agent  for  the  Stoner-Marstaall 
Company,  and  Mr.  McCollough,  the  attorney 
for  the  Geo.  D.  Witt  Shoe  Company,  both  tes- 
tified that  they  had  no  reason  at  that  time  to 
believe  that  W.  B.  Nesbltt  &  Co.  were  Insol- 
vent, and  no  knowledge  of  any  fact  was 
brought  home  to  them  that  should  have  put 
an  ordinarily  prudent  man  upon  inquiry,  be- 
yond such  as  they  made  of  the  plaintiff. 

The  Judgment  of  the  clrcnlt  court  la  af- 
firmed. 


(64  s.  c.  4a) 


In  re  DUNCAN. 


(Supreme  Court  of  South   Carolina.     Sept.  2, 
1902.) 

8UPRBHB   CODRT-JHRISDICTION— DISBARUBNT 

OF  ATTOUNBT— PROCEDURE— EVIDKNCK 

—CONSENT  ORDER. 

1.  The  supreme  court  has  jurisdiction  of  pro- 
ceedinin  for  the  disbarment  of  an  attorney. 

2.  Proceedings  for  the  disbarment  of  an  at- 
torney should  more  properly  be  instituted  at 
the  instance  of  a  majority  of  hia  bar. 

3.  In  proceedings  to  disbar  an  attorney,  the 
witnesses,  at  bis  instance,  are  properly  exam- 
ined in  open  court. 

4.  The  conduct  of  an  attorney  in  depositing 
his  client's  money  in  his  own  name,  and  tak- 
ing it  out  for  his  own  use,  though  able  to  re- 
place It  at  any  time,  while  not  to  be  com- 
mended, is  not  fraudulent,  so  as  to  furnish 
grounds  for  his  disbarment. 

5.  Where,  in  an  action  against  an  attorney, 
defendant  consented  to  an  order  approving  the 
master's  report,  wliich,  in  effect,  found,  as 
matter  of  fact,  that  the  attorney  had  commit- 
ted a  fraud  in  a  proceeding  for  disbarment,  and 
in  disbarment  proceedings  such  order  was  in- 
troduced to  show  such  fraud  on  the  part  of 
the  attorney,  he  could  show  that,  because  of 
certain  erasures  made  Id  the  report  before  the 
consent  was  given,  it  was  so  modified  as  to 
amount  only  to  a  finding  that  the  attorney  was 
indebted  to  the  plaintiff;  and  such  agree- 
ment, though  binmng  in  the  principal  cause, 
would  not  prevent  the  attorney  in  the  disbar- 
ment proceeding  from  showing  the  motive  and 
intent  of  the  consent  so  as  to  prevent  its  being 
regarded  as  conclusive  admission  of  guilt. 

In  the  matter  of  the  application  for  the  dis- 
barment of  John  T.  Dimcan.    Petition  denied. 

f  1.  Sm  Attoraey  and  Client,  voL  1^  Cent  Dig. 

4Z  S.B.— 28 


.  Petition  by  D,  W.  Soblnson,  Esq.,  for  dis- 
barment of  John  T.  Duncan,  Bsq.,  in  the  orig- 
inal Jurisdiction  of  this  court: 

"D.  W.  Robinson,  an  attorney  at  law  in 
state  of  SoTitb  Carolina,  wonld  respectfully 
show  to  the  honorable  supreme  court  ol  the 
state  of  South  Carolina,  by  way  of  informa- 
tion and  petition: 

"(1)  That  petitioner  is  an  attorney  at  law 
duly  licensed  by  this  honorable  court,  resi- 
dent and  practicing  in  the  state  of  South  Caro- 
lina. 

"(2)  That  John  T.  Duncan  Is  also  an  attor- 
ney at  law  duly  licensed  by  this  court,  resid- 
ing In  Blcliland  county,  in  this  state,  and  prae- 
ticing  law  in  said  state. 

"(3)  That  on  the  21st  day  of  December, 
1000,  the  said  John  T.  Duncan,  as  attorney 
for  Mia  Taylor,  received  the  sum  of  $250 
from  one  M.  Frank,  which  moneys  were  loan- 
ed by  said  Frank  to  said  Ella  Taylor  upon  thft 
faith  and  security  of  a  mortgage  of  real  estate 
given  by  said  Blla  Taylor  at  the  same  date,  to 
wit,  December  21,  1900. 

"(4)  That  said  loan  was  made  to  said  Ella 
Taylor  for  the  purpose  of  paying  the  purchase 
price  of  the  real  estate  mortgaged,  which  pur- 
chase price  was  to  l>e  paid  to  Eliza  Mitchell. 

"(5). That  the  loan  was  made  by  said  M. 
Frank  to  said  Ella  Taylor  upon  the  faith  and 
representations  as  to  the  title  and  covenants 
in  regard  thereto  (which  were  the  usual  cove- 
nants of  title)  contained  in  said  mortgage,  and 
upon  the  further  positive  statements  and  repre- 
sentations of  the  defendant  John  T.  Duncan, 
who  drew  and  prepared  the  note  and  mort- 
gage, that  the  title  to  the  said  lot  was  all 
right,  was  complete,  and  was  in  the  defendant 
Ella  Taylor. 

**(6)  That  the  title  to  said  real  estate  was 
not  at  that  time,  had  not  been  at  any  time 
prior  thereto,  and  has  not  been  at  any  time 
subsequent  thereto,  in  said  Ella  Taylor;  and 
this  the  defendant  John  T.  Duncan  knew  st 
the  time  of  negotiatlDg  and  obtaining  the  said 
loan  and  money. 

"(7)  That  said  money,  to  wit,  $260,  was 
paid  by  said  M.  Frank  to  and  was  received 
by  John  T.  Duncan,  as  attorney  for  Blla  Tay- 
lor, for  the  purpose  of  being  paid  and  applied 
on  the  purchase  price  of  the  said  lot,  and 
said  John  T.  Duncan  received  the  said  money 
with  full  knowledge  of  the  purpose  for  which 
the  same\waB  loaned  to  Blla  Taylor  and  paid 
to  him. 

"(8)  That  the  said  money  was  never  ap- 
plied by  said  attorney  to  the  uses  and  pur- 
poses for  which  the  same  was  received,  but 
was  placed  in  the  Bank  of  Columbia,  S.  C, 
and  was  by  him  (Jcbn  T.  Duncan)  checked 
out  and  used  for  bis  own  purposes,  and  said 
money  was  never  paid  either  to  BUa  Taylor  or 
Eliza  Mitchell. 

"(9)  That  after  the  said  note  and  mortgage 
became  due,  demand  was  made  by  said  M. 
Frank  upon  said  John  T.  Duncan  for  the 
payment  of  said  money,  which  payment  was 
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refused;  that  thereupon  said  M.  Frank  Instl-. 
tuted  an  action  In  the  court  of  common  pleas 
for  Richland  county  against  Ella  Taylor,  John 
T.  Dimcan,  and  Eliza  Mitchell,  for  the  re- 
coTery  of  the  said  money,  a  copy  of  the  com- 
plaint In  which  action,  marked  'Exhibit  A,' 
a  copy  of  the  ansreer  of  John  T.  Duncan, 
marked  'Exhibit  B,'  a  copy  of  the  report  of 
the  master,  marked  'Exhibit  C,'  a  copy  of  the 
exceptions  of  defendant  John  T.  Duncan, 
marked  'Exhibit  D,'  a  copy  of  the  order  of  his 
honor  O.  W.  Buchanan,  confirming  the  mas- 
ter's report,  marked  'Exhibit  E,'  and  a  copy 
of  the  order  of  the  Honorable  Geo.  W.  Gage, 
marked  'Exhibit  F,'  are  hereto  annexed,  and 
hereby  referred  to  and  made  a  part  of  this 
information  and  petition,  and  reference  is  here 
made  to  the  same  for  a  full  particular  knowl- 
edge of  the  terms  and  facts  and  circumstances 
of  the  said  matter. 

"(10)  That  the  facts  stated  in  the  foregoing 
petition  and  information  are  based  upon  the 
findings  of  facts  by  the  master,  John  S.  Ver- 
ner,  in  the  action  entitled  "M.  Frank  v.  Ella 
Taylor,  John  T.  Duncan,  and  Eliza  Mitchell,' 
which  action  is  above  referred  to. 

"(11)  That  the  report  of  the  master  was 
duly  confirmed  by  his  honor  O.  W.  Buchanan, 
circuit  judge,  on  the  23d  day  of  April,  1002, 
and  said  report  was  made  the  order  of  the 
court,  and  the  said  John  T.  Duncan  was,  by 
the  order  of  the  said  circuit  Judge,  directed 
and  required  to  i)ay  said  money,  to  wit,  $250, 
and  Interest  from  May  8,  1901,  into  this  court 
within  ten  days  from  the  date  of  said  order, 
to  which  said  order  said  John  T.  Duncan  sign- 
ed his  consent 

"(12)  That  said  John  T.  Duncan  failed  to 
comply  with  the  order  of  his  honor,  Circuit 
Judge  O.  W.  Buchanan;  and  his  honor  Geo. 
W.  Gage,  after  issuing  a  rule  to  show  cause, 
and  after  due  notice,  on  the  12th  day  of  May, 
1902,  adjudged  said  John  T.  Duncan  in  con- 
tempt of  court,  for  failure  to  pay  said  money 
in  accordance  with  the  order  of  bis  honor  O. 
W.  Buchanan,  circuit  Judge,  and  ordered  and 
directed  the  imprisonment  of  said  John  T. 
Duncan  until  he  complied  with  said  order  of 
Cta-cuit  Judge  O.  W.  Buchanan,  or  until  the 
further  orders  of  the  court 

"(IS)  That  the  said  moneys  were  not  paid 
by  said  John  T.  Duncan  until  after  the  order 
of  bis  honor  Judge  Gage;  and  until  after  he 
had  received  notice  of  said  order  of  Judge 
Gage,  and  said  moneys  were  paid,  as  peti- 
tioner Is  Informed  and  believes,  by  said  John 
T.  Duncan,  on  the  13th  day  of  May,  1902,  in 
the  evening. 

"Wherefore  your  petitioner  submits  to  this 
honorable  court  that  said  John  T.  Duncan,  by 
reason  of  the  facts  and  matters  above  set 
forth,  has  been  guilty  of  deceit,  malpractice, 
and  conduct  unbecoming  a  lawyer,  and  that 
he  should  be  disbarred  from  further  continu- 
ance in  the  practice  aa  an  attorney  and  conn- 
■elor  at  law." 

(Yerlfled.) 


The  return  of  John  T.  Duncan  Is  as  follows: 

"John  T.  Dtmcan,  Esq.,  respondent,  who 
upon  the  verified  information  and  petition  of 
D.  W.  Robinson,  Esq.,  has  been  required  by 
order  of  his  honor  Y.  J.  Pope,  senior  associate 
Justice,  presiding,  served  upon  respondent  on 
19th  May,  1002,  to  show  cause  before  this 
honorable  court  on  2d  June,  1002,  at  10  o'dock 
a.  m.,  why  he  should  not  be  removed  and  dis- 
barred, and  why  his  name  should  not  be 
stricken  from  the  roll  of  attorneys  of  this 
court,  makes  answer  to  the  statements  made 
In  the  Information  upon  which  such  rule  was 
Issued,  and  respectfully  submits  the  same  as 
his  return  to  the  rule  to  show  cause  in  this 
proceeding: 

"(1)  Respondent  admits  the  allegations  con- 
tained in  the  first,  second,  twelfth,  and  thir- 
teenth paragraphs  of  the  petition. 

"(2)  Re^s>ondent  denies  each  and  every  other 
allegation  in  the  petition,  except  such  aa  are 
admitted  by  the  statements  made  In  the  fol- 
lowing paragraphs  of  this  return. 

"(3)  For  some  years  prior  to  the  summa  of 
1900,  respondent  had  been  attorney  for  a  col- 
ored woman  of  Columbia,  S.  C,  named  Ella 
Taylor,  and  as  such  had  represented  and  serv- 
ed her  In  several  matters,  for  which  he  had 
charged  and  received  as  fees  proper  compensa- 
tion. 

"(4)  Some  time  after  13th  August,  1000  (ac- 
cording to  respondent's  best  recollection.  It 
was  18th  October,  1900),  said  EUa  Taylor 
brought  to  respondent  a  letter  from  one  Eliza 
Mitchell  to  EUa  Taylor,  wherein  the  writer 
stated  her  willingness  to  sell  a  lot  of  land  on 
Laurel  street,  in  Waverly,  Just  east  of  Co- 
lumbia, for  $350  cash;  and  said  Ella  Taylw 
informed  respondent  that  she  would  accept  the 
ofTer,  and  employed  him  to  examine  the  titles, 
and  prepare  the  necessary  papers,  and  assist 
her  in  making  the  purchase. 

"(5)  Respondent  proceeded  to  make  an  ex- 
amination of  the  title,  and  found  that  no  deed 
was  of  record  conveying  the  title  of  this  lot 
to  said  Eliza  Mitchell,  but  that  her  deceased 
husband,  Frank  Mitchell,  had  gone  into  pos- 
session more  than  twenty  years  before  under 
a  contract  to  purchase  from  one  Latta  John- 
ston or  his  mother;  that  the  greater  part  of 
the  purchase  money  had  been  paid,  but  a 
small  unpaid  balance,  of  about  $25,  was  stUl 
claimed;  that  Latta  Johnston  was  dead,  and 
his  mother  had  predeceased  him,  and  his 
rights  were  controlled  by  his  widow,  who  vms 
represented  by  W.  EL  Lyies,  Esq.,  an  attorney 
of  this  city. 

"(6)  Respondent  stated  these  facts  to  EUa 
Taylor,  and  on  4th  December,  1900,  wrote  to 
Eliza  Mitchell  and  informed  her  of  the  status 
of  her  title.  Respondent  also  learned  that 
Frank  Mitchell  had  died  Intestate,  leaving  as 
bis  heirs  at  law,  his  widow,  Eliza,  and  a  son, 
named  Edward. 

"(7)  By  letter  dated  6th  December,  190a 
respondent  was  Informed  by  Eliza  Mitchell 
that  she  wished  him  to  get  everything  straight 
for  her,  and  he  was  shown  letter  by  the  same 
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woman  to  EUa  Taylor,  aaylng  8be  did  not 
know  of  the  Johnston  claim,  but  waa  wUllng 
for  It  to  be  satisfied  out  of  the  porcbase  mon- 
ey of  tbe  lot 

"(8)  At  this  time,  respondent  waa  seeking 
to  get  a  title  deed  from  Mrs.  Johnston  to  the 
heirs  of  Frank  Mitchell,  and  was  wllUng  and 
offered  to  pay  the  ^25  daJmed  to  be  the  bal- 
ance due.  It  seemed  to  be  the  opinion  of  Mr. 
Lyles  that  the  full  payment  and  long  posses- 
sion of  Mitchell  would  give  good  title  to  the 
heirs  of  Mitchell;  but  respondent  wanted  a 
deed,  and  therefore  had  prei)ared  a  proper 
deed,  and  left  it  with  Mr.  Lyles  for  execu- 
tion, which  respondent  certainly  expected  to 
bave  executed,  as  that  was  his  understanding 
of  converaatlon  had  with  Mr.  Lyles. 

"(8)  Respondent  was  informed  by  EUa  Tay- 
lor tbat  she  would  get  the  $350  from  M. 
Frank.  On  2l8t  December,  1900,  Ella  Taylor 
brought  Frank  to  respondent's  office,  when 
the  whole  matter  was  discussed,  but  no  men- 
tion made,  as  respondent  can  now  recall,  of 
the  amount  to  be  loaned.  Respondent  then 
and  there  fnlly  Informed  fioth  Ella  and  Frank 
that  to  have  good  titles  It  would  be  necessary 
to  get  title  from  Mrs.  Johnston  to  the  heirs 
of  Mitchell,  which  he  had  prepared  and  left 
with  Mr.  Lyles,  and  expected  soon  to  get 
back  again,  and  that  the  heirs  of  Mitchell 
must  then  make  deed  to  Ella  Taylor,  and  that 
the  money  would  not  be  paid  until  these 
deeds  were  delivered.  Later,  on  same  day, 
respondent  was  with  Ella  Taylor  in  Frank's 
■tore,  and  he  then  learned  that  Frank  would 
lend  EUa  $2S0  (but  no  more),  without  interest, 
and  Ella  was  requh%d  to  otherwise  raise  the 
remainder.  Respondent  agreed  to  help  Ella 
raise  the  remainder.  After  being  so  informed, 
Frank  instructed  respondent  to  draw  note  and 
mortgage  from  Ella  Taylor  to  M.  Frank,  and 
he  would  i)ay  over  the  money.  Said  Frank 
and  respondent  both  expected  the  money  to 
be  osed  in  perfecting  this  title,  and  both  knew 
that  the  title  was  not  then  in  Ella  Taylor. 

"(10)  Respondent  then  returned  to  bis  of- 
fice; at  once  drew  note  for  $250  and  mort- 
gage; the  mortgage  containing  the  usual  gen- 
eral warranty  clause.  These  papers  were 
properly  executed  by  Mia  Taylor,  and  she 
and  respondent  went  together  to  Frank's 
store.  Frank  read  these  papers,  and  then 
gave  to  respondent  a  check  for  $260,  and  ask- 
ed respondent  to  give  him  a  receipt  setting 
ont  the  facts  as  to  the  title  as  before  stated, 
whereupon  respondent  gave  to  Frank  the  fol- 
lowing statement  and  receipt,  which  was  in- 
troduced in  evidence  in  the  case  of  Frank  v. 
Taylor  et  aL:  'Columbia,  S.  O.,  December 
2l8t  1900.  Tbls  is  to  certify  that  I  bave  ex- 
amined and  traced  title  to  the  lot  mortgaged 
by  EUa  Taylor  to  M.  Frank,  and  that  some 
days  since  drawn  deed  to  same,  and  delivered 
same  to  Wm.  H.  Lyles,  Esq.,  for  signature  of 
his  client ;  and,  having  bad  the  mortgage  and 
note  for  $260  to  M.  Frank  drawn  and  proper- 
ly executed,  I  hereby  acknowledge  the  receipt 
of  check  from  him  on  the  Bank  of  (Columbia 


for  $250.    John  T.  Duncan,  Attorney  for  Ella 
Taylor.' 

"(11)  Soon  thereafter  respondent  arranged 
with  Blla  Taylor  for  a  second  mortgage  for 
$162.60,  which  included  $12.60  for  discount 
and  recording  fees,  and  $160  in  money,  which 
he  was  to  negotiate  for  her;  thus  realizing 
$400,  of  which  $350  was  to  be  for  the  pur- 
chaser of  the  lot,  and  $50  to  himself  as  com- 
Itensation  for  his  services.  And  in  part  se- 
curity for  this  second  mortgage  debt,  EUa 
TaylOT  gave  to  him  her  note,  indorsed  for 
$112.60  by  one  McDongal.  But  by  reason  of 
events  subsequently  occurring,  this  second 
mortgage  and  the  McDougal  note  were  never 
used. 

"(12)  Very  soon  after  receiving  Frank's 
check  for  $250,  respondent  drew  the  money 
thereon,  and  went  with  it  to  Mr.  Lyles'  of- 
fice, and  offered  to  pay  him  the  $25  for  Mrs. 
Johnston's  deed,  but  did  not  get  it  There  fol- 
lowed delays  caused  by  respondent's  Inability 
to  get  deed.  On  19th  February,  1901,  re- 
spondent by  letter,  advised  EUia  MitcbeU  of 
the  delays. 

"(13)  Respondent  did  not  keep  this  $250 
separate  and  apart  from  his  own  private 
funds,  and,  as  a  result  thereof,  he  did  use  the 
same  along  with  his  other  funds;  but  he  was 
at  aU  times  able,  with  cash  In  hand,  or  on 
short  notice,  and  on  the  security  of  his  in- 
dividual assets,  to  raise  and  replace  the 
amount,  and  properly  disburse  it  in  payment 
for  the  lot 

"(14)  After  advertisement  in  a  small  even- 
ing paper  of  this  city,  which  advertisement 
respondent  never  saw,  this  lot  of  land  waa 
sold  for  unpaid  taxes  by  the  secretary  of 
state  on  first  Monday  of  AprU,  1901,  of  which 
sale  respondent  had  no  notice  untU  after  sale 
was  completed.  He  then  made  efforts  to  ac-  - 
quire  title  from  the  purchaser  at  such  sale  by 
repayment  of  bid  and  costs,  but  said  purchas- 
er refused  to  yield  his  tax  title. 

"(15)  Before  that  time,  however,  Frank  had 
demanded  this  money  of  respondent  wtiich 
he  then  refused  to  return,  as  Eliza  MltcheU 
had  rights  therein  prior  to  said  tax  sale,  and 
after  such  sale  he  offered  to  refund  if  Frank 
would  aUow  to  EUa  Taylor  the  amounts  which 
she  had  paid  to  Frank,  as  stated  by  EUla  Tay- 
lor, in  part  repayment  of  this  loan,  which 
Frank  refused  to  aUow. 

"(16)  On  May  23,  1901,  two  actions  were 
commenced  In  the  court  of  common  pleaa  for 
Richland  county,  one  of  which  was  by  M. 
Frank,'  plaintiff,  against  Ella  Taylor,  John 
T.  Duncan,  and  Bllza  Mitchell,  defendants, 
and  the  other  by  EUa  Taylor,  plaintiff,  against 
John  T.  Duncan  and  Eliza  MltcheU,  defend- 
ants, to  restrain  this  respondent  from  paying 
ont  this  money,  and  demanding  that  he  ac- 
count for  same.  In  l)oth  of  these  cases,  re- 
spondent, by  order  of  Associate  Justice  Pope, 
was  enjoined  from  paying  out  this  money. 

"(17)  The  action  instituted  by  EUa  Taylor 
was  discontinued  some  time  after  16th  No- 
vember, 1901,  upon  her  allegation  that  she 
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had  never  authorized  It,  but  the  other  action 
was  referred  to  the  master,  who  made  his  re- 
port on  January  29,  1902,  In  which  were  seT- 
eral  findings  of  fact,  based,  respondent  al- 
leges, upon  testimony  which  was  untme, 
which  reflected  severely  on  this  respondent, 
which  findings  are  largely  quoted  in  the  in- 
formation filed  in  this  court  by  D.  W.  Robin- 
son, Esq.,  and  upon  which  findings  the  alle- 
gations of  the  petition  are  based.  To  all  of 
these  findings  of  fact,  respondent  duly  ex- 
cepted. 

"(18)  Thia  case  being  reached  t<x  trial  In 
the  circuit  court  In  April  last,  respondent  felt 
that  Judgment  would  be  given  against  him  for 
the  repayment  of  this  $250  to  Frank  (Ella 
Taylor  having  in  her  testimony  made  no  dalm 
to  any  part  thereof),  and  he  therefore  said  to 
Mr.  Robinson  that  he  would  consent  to  a 
proper  order  confirming  the  master's  report 
Thereafter,  on  the  same  day,  Mr.  Robinson 
sent  to  respondent  a  proposed  decree  of  con- 
firmation, the  first  order  in  which  read  aa 
follows:  That  the  report  of  the  master,  hla 
findings  of  fact,  and  his  findings  and  condu- 
aions  of  law  be,  and  the  same  la  hereby,  in  all 
things  confirmed  and  approved.'  Deponent 
intended  only  to  consent  to  an  order  directing 
him  to  pay  the  money;  and  so,  when  this  pro- 
posed order  was  sent  to  him  to  affix  his  name 
to  the  consent,  he  returned  the  proposed  orig- 
inal, and  wrote  to  Mr.  Robinson  a  note,  of 
which  he  has  no  copy,  declining  to  sign  hla 
consent  unless  the  words  which  carried  an  ap- 
pgroyal  of  all  the  master's  findings  were  left 
out  The  same  order  waa  then  returned  to  him 
for  signature,  with  the  words  'his  findings  of 
facts  and  his  findings  and  conclusions  of  law' 
plainly  erased.  Deponent  then  took  his  pen 
and  further  erased  the  words  'be  and  the 
same'  and  'hi  all  things,'  and  then  signed  the 
consent.  So  that  this  order,  as  consented  to 
by  him,  read.  That  the  report  of  the  master 
Is  hereby  confirmed  and  approved.'  And  re- 
spondent declares  that  he  never  intended  by 
this  action  of  bis  to  admit  the  correctness  of 
any  finding  of  the  master,  beyond  his  conclu- 
sion that  respondent  should  pay  to  Frank  this 
$200. 

"(19)  Respondent  readily  agreed  to  the  ten- 
days  limit  fixed  by  Judge  Buchanan's  order, 
for  he  felt  sure  of  hla  ability  to  make  full 
payment  within  that  time;  but  he  was  delay- 
ed partly  by  his  unavoidable  absence  from 
home  for  three  days,  and  partly  by  the  bank 
from  whom  he  expected  to  get  the  money, 
and  by  whom  it  was  promised  before  this  ab- 
sence, and  from  whom  be  did  get  It. 

"(20)  On  13th  May,  1902,  he  made  full  pay- 
ment of  debt  and  costs  to  J.  F.  Walker,  clerk 
of  court,  who  thereafter  paid  principal  and  in- 
terest to  D.  W.  Robinson,  Esq.,  attorney  for 
M.  Frank. 

"(21)  Respondent  bellevea  that  the  exhlblta 
to  the  Information  are  correct  coplea,  except 
that  the  copy  of  Judge  Buchanan's  decree  la 
mcorrect  In  the  partlculan  abowa  la  pnn^ 
graph  18  of  thla  retutn. 


"(23)  And  respondent  reiterates  his  denial 
of  all  improper  and  unprofessional  conduct 
on  his  part,  charged  In  the  information,  and 
of  any  intentional  wrongdoing,  unless  the 
same  can  be  found  in  the  true  narrative  con- 
tained in  the  foregoing  return. 

"Wherefore,  respondent  prays  that  this  re- 
turn be  held  to  be  a  full  and  satisfactory 
return,  and  that  the  j^roceedinga  be  dlsmlaa- 
ed." 

The  report  of  the  master  In  case  of  M. 
Frank,  Ella  Taylor,  John  Duncan,  and  Eliza 
Mitchell  Is  as  follows: 

"To  the  Honorable  Court  of  Common  Pleas 
for  Richland  County,  Spring  Term,  1902: 
The.  above-entitled  action  having  been  re- 
ferred to  me  by  his  honor  R.  C.  Watts,  pre- 
siding Judge  of  the  Fifth  circuit,  by  his  order 
dated  at  Columbia,  S.  C,  November  16,  1901, 
'to  take  the  testimony,  and  report  the  same, 
with  the  findings  of  law  and  fact,  and  any 
special  matter  herein,  to  this  court,'  I  held 
reference  on  January  8,  9,  22,  and  23,  1902. 
respectively,  after  due  notice  to  the  attor- 
neys for  the  respective  parties.  The  plain- 
tlfC  was  represented  by  bis  counsel,  D.  W. 
Robinson,  and  the  defendant  John  T.  Duncan 
was  present  in  his  own  behalf  and  aa  attor- 
ney for  Eliza  Mitchell,  at  each  of  the  said 
references.  The  defendant  Ella  Taylor  filed 
no  answer  in  this  cause,  but  was  present  In 
person  at  the  several  references,  and  testified 
as  a  vritness  In  behalf  of  the  plaintiff  herein. 
On  January  23,  1902,  the  taking  of  testimony 
was  closed,  both  sides  having  announced 
that  they  had  Introduced  all  tiie  evidence 
they  respectively  desired,  and  the  case  was 
then  argued  by  counsel  for  l>oth  sides.  The 
testimony  was  taken  by  consent  in  steno- 
graphic notes,  and  the  reading  and  signing 
thereof  waived,  and  a  typewritten  copy 
thereof  is  filed  and  transmitted  with  thla  re- 
port to  this  honorable  court  At  the  opening 
of  the  reference  on  January  8,  1902,  Mr.  D. 
W.  Robinson  moved  to  strike  out  and  dis- 
allow the  answer  of  the  defendant  Eliza 
Mitchell  in  this  cause,  and  for  judgment  for 
want  of  an  answer  against  said  Eliza  Mitch- 
ell, upon  the  grounds  (1)  that  said  answer  la 
not  a  denial  of  the  allegations  of  the  com- 
plaint snd  raises  no  Issue;  (2)  that  said 
answer  la  unverified,— and  filed  hla  notice  of 
motion,  which  had  been  previously  served  on 
John  T.  Duncan  for  himself  and  Eliza  Mltch- 
elL  Mr.  Duncan  excepted  to  the  passing  up- 
on that  question  at  this  time,  because  the 
notice  was  to  appear  before  the  circuit  Judge, 
and  noted  his  exception  to  the  overruling  of 
the  answer  of  Eliza  Mitchell.  I  ruled  that 
(1)  the  answer  is  not  a  proper  denial,  under 
the  Code;  (2)  and  It  Is  not  properly  verified. 
To  this  Mr.  Duncan,  attorney  for  defendant, 
excepted.  Mr.  Duncan  moved  for  leave  to 
amend  the  answer,  and  leave  to  amend  was 
granted,  .provided  he  filed  the  answer  within 
ten  days  from  that  date  (January  8,  1902). 
Bnt  no  other  or  amended  answer  waa  filed 
witliai  ths  lea  dafs  alloiwad,  «r  within  any 
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other  time  up  to  the  date  of  the  final  hearing 
and  ap  to  the  date  of  making  this  report, 
either  with  the  master  or  to  his  knowledge. 

"From  the  evidence  taken  in  this  cause  I 
find  the  following  facts: 

"(1)  That  the  defendant  Ella  Taylor  In 
February,  1900,  entered  Into  negotiations . 
with  the  defendant  Eliza  Mitchell  for  the 
purchase  from  Eliza  Mitchell  and  her  eon 
Frank  Mitchell  of  that  lot  situate  in  the  city 
of  Colombia,  and  mentioned  and  described  In 
paragraph  5  of  the  complaint  and  agreed  to 
purchase  said  lot  at  the  price  of  $350,  and 
the  defendant  John  T.  Duncan  was  employed 
as  and  acted  as  the  attorney  and  advlsw 
for  said  Ella  Taylor  in  examining  the  title, 
preparing  the  same,  and  making  and  exe- 
cuting the  mortgages  hereinafter  mentioned, 
and  negotiating  the  loans  hereinafter  men- 
tioned, and  that  after  December  6,  1900,  the 
said  John  T.  Duncan  also  acted  as  the  at- 
torney for  Eliza  Mitchell  and  Frank  Mitchell 
in  regard  to  the  same  lot,  and  the  perfecting 
of  tbe  title  thereto,  and  conveyance  Xi^ieat. 

"(2)  That  in  order  to  pay  tbe  purchase 
money  for  the  said  lot,  plaintiff,  M.  Frank, 
agreed  to  and  did  on  the  2l8t  day  of  De- 
cember, 1900,  loan  to  Ella  Taylor,  through 
her  said  attorney,  John  T.  Duncan,  the  sum 
of  ¥250,  and  took  as  security  therefor  the 
note  of  said  Ella  Taylor  for  said  sum,  pay- 
able ninety  days  after  date,  without  inter- 
est and  for  further  security  took  tbe  mortr 
gage  of  Ella  Taylor  on  tbe  said  lot  (the  said 
note  is  filed  with  the  evidence,  and  marked 
■Bshlbit  A.'  and  the  mortgage  Is  likewise 
filed  with  same  evidence,  and  marked  'Ex- 
hibit B');  and  to  raise  the  balance  of  tbe 
said  purchase  money  said  Ella  Taylor  exe- 
cuted a  second  note,  with  one  McDougal  as 
surety  or  Indorser,  and  gave  a  second  mort- 
gage on  said  lot  for  the  sum  of  $112,  which 
second  note  was  afterwards  surrendered  and 
released  by  eaid  John  T.  Duncan,— not  hav- 
ing been  used,  upon  tbe  demand  of  said  Mc- 
Dongal,  upon  tbe  discovery  of  the  worth- 
lessness  of  said  security. 

"(S)  That  the  loan  made  by  plaintiff,  and 
the  money  furnished  by  him,  to  wit  |260, 
was  furnished  and  paid  to  the  defendant 
John  T.  Duncan  as  attorney  for  the  defend- 
ant fflla  Taylor,  and  same  was  received  by 
said  John  T.  Duncan,  as  her  attorney,  for 
tbe  purpose  of  being  paid  and  applied  on 
tbe  pnrchase  price  of  tbe  said  lot;  and  said 
John  T.  Duncan  received  tbe  said  money 
with  full  knowledge  of  tbe  purpose  for 
which  the  same  was  loaned  to  Ella  Taylor 
and  paid  to  him. 

"(4)  Tbat.  the  said  loan  was  made  by  plain- 
tiff to  said  Ella  Taylor  upon  the  faith  and 
security  of  the  mortgage  of  the  said  lot  men^ 
tloned  in  the  pleadings  and  in  said  mort- 
gage, and  upon  the  faith  and  representations 
as  to  the  title,  and  the  covenants  in  regard 
thereto,  contained  in  the  said  mortgage,  and 
npon  the  further  positive  statements  and  rep- 
resentations of  tbe  defendant  John  T.  Dna> 


can,  who  drew  and  prepared  the  note  and 
mortgage,  tbat  the  title  to  the  said  lot  was 
all  right,  was  complete,  and  was  in  tbe  de- 
fendant Ella  Taylor. 

"(5)  That  tbe  titie  to  said  lot  was  not  In 
tbe  said  EUla  Taylor,  was  not  good  or  com- 
plete, at  the  time  tbe  said  loan  was  made^ 
and  at  tbe  time  the  money  was  paid  to  and 
received  by  the  defendant  John  T.  Duncan, 
attorney  for  tbe  defendant  EUa  Taylor,  and 
this  tbe  defendant  John  T.  Duncan  luiew  at 
tbe  time  of  negotiating  and  obtaining  tbe 
said  loan  and  money;  and  the  said  defend- 
ant EUa  Taylor  did  not  have  on  tbe  2l8t  day 
of  December,  1900,  at  the  time  of  executing 
said  note  and  mortgage,  and  at  the  time  the 
said  $250  was  received  by  tbe  said  defend- 
ant John  T.  Duncan  as  her  attorney,  either 
tbe  title  or  right  to  possession  of  said  lot 
mentioned  in  the  pleading  and  in  the  mort- 
gage, and  tbe  said  defendant  Ella  Taylor 
has  not  bad  either  tbe  title  or  the  right  to 
possession  of  said  lot  at  any  time,  either 
prior  to  said  21st  day  of  December,  1900,  or 
subsequent  thereto. 

"(6)  That  the  said  lot  was  sold  as  de- 
linquent lands  by  the  Aeriff  of  Richland 
county  on  sales  day  in  April,  1901,  jmder  ex- 
ecution from  M.  B.  Cooper,  secretary  of 
state,  and  U.  X.  Onnter  now  has  possession 
thereof,  claiming  from  and  under  said  sale, 
and,  80  far  as  tbe  evidence  in  this  case  dis- 
closes, tbe  title  is  outstanding  in  said  U.  X. 
Ounter. 

"(7)  Tbat  tbe  said  snm  of  $250  loaned  by 
plaintiff  to  defendant  Ella  Taylw,  as  set 
forth  in  the  foregoing  findings  numbered  2, 

3,  and  4,  respectively,  was  received  by  tbe 
defendant  John  T.  Duncan  by  check,  was 
placed  in  the  Bank  of  Columbia,  S.  C,  and 
was  by  him  checked  out  and  used  for  his 
own  purposes;  and  said  snm  of  money  was 
never  received  by  tbe  defendant  Ella  Taylor, 
in  her  own  person,  and  said  sum  of  money 
was  never  received  by  Eliza  Mitchell  or 
Frank  Mitchell,  and  said  money  was  never 
applied  or  used  for  tbe  payment  of  the  pur- 
chase money  of  the  said  lot  or  any  port 
tbereof. 

"(8)  That  no  part  of  tbe  said  loon  of  $250 
so  made  by  plaintiff  to  BUa  Taylor,  as  set 
forth  in  the  foregoing  findings  nnmboed  2,  a, 

4,  and  5,  respectively,  has  been  repaid  to 
plaintiff  M.  Frank,  but  same  and  every  part 
thereof  is  still  due  and  owing  to  said  plaintiff. 

"(8)  That  after  tbe  said  note  and  mort- 
gage became  dne,  and  after  tbe  plaintiff  bad 
discovered,  upon  Inquiry,  the  condition  of 
his  note  and  mortgage  security,  to  wit  oo 
the  8tb  day  of  the  month  of  May,  1901,  and 
before  tbe  commencement  of  tbis  action,  tbe 
plaintiff  made  demand  on  the  defendant  John 
T.  Duncan  for  tbe  return  and  repayment  to 
blm  of  the  moneys,  to  wit  tbe  $250  loaned 
by  him  as  aforesaid,  and  the  said  defendant 
refused  to  i>ay  or  refund  said  moneys. 

"I  find  as  a  conclusion  of  law: 

"(1)  That  tbe  said  moneys,  to  wit  $250, 
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loaned  by  the  plalntllT  to  Ella  Taylor,  and  re- 
ceived by  the  defendant  John  T.  Duncan,  as 
set  forth  In  the  foregoing  findings  of  facts, 
were  received  by  said  defendant  John  T. 
Duncan,  as  attorney  and  trustee  for  the  de- 
fendant Ella  Taylor,  and  the  object  and  pur- 
pose for  which  the  loan  was  made,  and  the 
trusts  upon  which  and  for  which  money  was 
loaned  and  paid,  having  entirely  failed  of 
execution,  the  plaintifT  has  a  right  to  recover 
the  said,  fund  of  the  defendant  John  T.  Dun- 
can, and  that  said  defendant  John  T.  Duq- 
can  should  be  required  to  pay  said  fund,  with 
Interest  thereon  from  May  8,  1901,  Into  this 
court,  for  the  use  and  benefit  of  plalntlfC,  and 
should  also  be  required  to  pay  into  this  court 
the  costs  of  this  action." 

The  decree  of  Judge  Buchanan  confirming 
the  master's  report  is  as  follows: 

"This  cause  being  heard  by  me  upon  the 
report  of  the  master  herein,  and  upon  mo- 
tion of  D.  W.  Robinson,  attorney  for  the 
plalntifF,— the  defendant  John  T.  Duncan,  for 
himself  and  as  attorney  for  Eliza  Mitchell, 
being  present  and  consenting,  and  the  defend- 
ant Ella  Taylor  having  failed  to  appear  and 
file  answer  or  demurrer  in  this  cause,— It  is 
considered,  ordered,  and  adjudged  by  the 
court  that  the  report  of  the  master  be,  and 
the  same  is  hereby,  in  all  things,  confirmed 
and  approved,  and  made  the  order  of  this 
court;  that  the  defendant  Jolin  T.  Duncan 
be,  and  be  is  hereby,  ordered,  directed,  and 
required  to  pay  into  this  court,  to  the  clerk 
thereof,  within  ten  days  after  the  date  of  this 
order,  for  the  use  and  benefit  of  the  plalntifl; 
the  sum  of  $250,  with  Interest  thereon  from 
May  8,  1901,  together  with  the  costs  of  this 
action  (the  said  costs  to  be  paid  In  accord- 
ance with  the  statement  thereof  to  be  fur- 
nished by  said  clerk  to  said  John  T.  Duncan 
at  any  time  he  requests  the  same);  that  the 
clerk  of  this  court  be,  and  he  Is  hereby, 
authorized  to  pay  to  the  plaintitt  or  his  at- 
torney the  sum  above  directed  to  be  paid  into 
this  court,  when  so  paid,  for  the  use  and 
benefit  of  said  plaintiff,  and  that  said  clerk 
pay  the  said  costs  so  paid  Into  his  ofllce  un- 
der this  order  to  the  respective  parties  to 
whom  the  same  is  due." 

D.  W.  Robinson,  pro  se.  Joa  Daniel  Pope, 
Le  Roy  F.  Youmans,  Robt  W.  Shand,  Frank 
O.  Tompkins,  and  W.  D.  Mayfleld,  for  re- 
spondent 

BENBT,  A.  A.  J.  This  proceeding  comes 
up  on  Information  and  petition  in  the  original 
Jurisdiction  of  this  court  The  petitioner, 
D.  W.  Robinson,  Esq.,  Is  a  member  of  the 
bar  of  South  Carolina,  as  is  also  the  re- 
spondent John  T.  Duncan,  Esq.  Mr.  Robin- 
son charges  that  Mr.  Duncan  "has  been 
guilty  of  deceit  malpractice,  and  conduct 
unbecoming  a  lawyer,"  in  certain  matters  of 
professi<HUiI  business  placed  in  his  hands. 
He  therefore  prays  that  Mr.  Duncan  "be  dis- 
barred from  further  continuance  in  the  prac- 
tice as  an  attorney  and  counsellor  at  law." 


This  forum  has  not  been  made  familiar  with 
proceedings  of  this  character.  So  far  as  the 
writer  of  this  opinion  is  aware,  this  Is  the 
first  petition  of  the  kind  which  has  been  pre- 
ferred at  the  bar  of  this  court  Such  pro- 
ceedings, fortunately  very  few  In  number  in 
this  state^  have  usually  been  Instituted  In  the 
circuit  courts.  But  there  Is  no  question  con- 
cerning the  Jurisdiction  of  this  court  and  we 
have  no  hesitation  in  entertaining  this  peti- 
tion. 

There  is  another  feature  of  this  case  which 
is  somewhat  novel.  The  proceeding  was  in- 
stituted by  only  one  member  of  the  bar,  who 
is  the  sole  petitioner,  acting  in  his  individual 
capacity.  It  has  been  customary  In  cases 
such  as  this  to  call  a  meeting  of  the  members 
of  the  bar  to  which  the  respondent  belongs, 
and  in  a  proper  case,  after  due  and  thorough 
deliberation  on  the  accusations  brought 
against  him,  to  select  one  or  more  brethren 
of  this  bar  to  Institute  proceedings  for  dis- 
barment By  this  usual  method,  charges 
against  a  respondent  are  more  thoroughly 
sifted.  The  serious  step  of  qioving  to  dis- 
bar is  only  taken  when  a  majority  of  th» 
respondent's  brethren  of  the  bar  are  satisfied 
that  his  name  should  be  stricken  from  the 
roll  of  attorneys,  and  the  proceeding  is  hap- 
pily relieved  of  all  suspicion  of  personal  or 
private  animosity  and  prejudice.  We  do  not 
wish  to  be  understood  to  condemn  the  course 
pursued  by  Mr.  Robinson  in  this  case,  nor  to 
question  the  purity  of  his  motives.  We  sim- 
ply wish  to  indicate  the  more  commendable 
method.  We  know  of  no  previous  deviations, 
except  when  an  attorney  general  or  a  di^ 
cult  solicitor  moved  for  the  disbarment  of  an 
attorney  who  had  been  convicted  of  a  felony 
or  an  infamous  offense,  submitting  the  record 
as  the  ground  of  the  motion. 

The  petition  In  this  case  was  submitted 
on  the  19th  May,  1902.  On  motion  of  Mr. 
Robinson  a  rule  was  Issued  forthwith,  re- 
quiring Mr.  Duncan  to  show  cause  on  the 
2d  June  "why  his  name  should  not  be  strick- 
en from  the  roll  of  attorneys."  On  that  day 
the  respondent  made  his  return,  and  a  hear- 
ing was  had.  It  appeared  from  the  peti- 
tion and  the  accompanying  esblbita  that  the 
accusations  of  deceit  and  malpractice  and 
unprofessional  conduct  brought  against  Mr. 
Duncan  were  based  upon  matters  arising  in 
two  suits  in  the  circuit  court  in  which  Mr. 
Robinson  and  the  respondent  had  been  op- 
posing counsel,  and  especially  upon  the  find- 
ings of  fact  in  a  report  of  the  master  ot 
Richland  county  filed  In  one  of  these  cases 
It  would  overload  this  opinion  to  embody 
those  lecorda  But  we  ask  the  court  reporter 
to  set  out  In  his  report  the  petition,  the  re- 
tiun,  the  master's  report  and  the  order  of 
his  honor  Judge  Buchanan  confirmhig  that 
report  It  la  enough  In  this  opinton  to  state 
briefly  the  main  grounds  relied  on  by  the 
petitioner.  He  charges  that  the  respondent 
Mr.  Duncan,  as  the  attorney  of  one  Ella  Tay- 
lor, received  from  one  M.  Frank  the  ram 
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of  :;250  Bd  a  lonn  made  upon  the  faith  and 
security  of  a  mortgage  of  real  estate  given 
by  Ella  Taylor  at  the  time  of  the  loan;  that 
the  loan  'was  made  for  the  purpoee  of  paying 
the  purchase  price  of  the  lot  of  land  mort- 
gaged; that  the  loan  was  made  upon  the 
posItlTe  statements  of  the  reqtondent,  Mr. 
Duncan,  that  the  title  to  the  mortgaged  lot 
was  In  Ella  Taylor,  and  that  it  was  a  good 
title;  that  the  title  never  was  in  Ella  Tay- 
lor, and  that  the  respondent,  Mr.  Duncan, 
knew  this  when  the  loan  was  made;  that 
the  money  was  paid  to  Mr.  Duncan,  ^s  Ella 
Taylor's  attorney,  for  the  pui'pose  of  be- 
ing ajipUed  to  the  purchase  price  of  the  lot, 
and  that  be  received  the  money  with  full 
knowledge  of  that  purpose;  that  the  money 
was  never  so  applied,  but  was  placed  by  Mr. 
Duncan  in  bank,  and  was  by  him  checked 
out  and  uaed  for  his  own  purposes:  that 
when  the  note  and  mortgage  became  due, 
and  demand  had  been  made  and  refused,  an 
action  for  the  recovery  of  the  money  was 
brought;  that  the  master,  to  whom  the  mat- 
ter was  referred,  found  the  charges  made  to 
be  true,  and  reported  Mr.  Duncan  liable  for 
the  amount,  with  costs;  that  Mr.  Duncan 
consented  to  an  order  confirming  the  mas- 
ter's report,  which  was  signed  by  Judge  Bu- 
chanan, said  order  requiring  him  to  pay  the 
amount  due  into  court  within  10  days;  that 
Mr  Duncan  failed  to  comply  with  this  order; 
that  thereafter,  upon  a  rule  to  show  cause 
issued  by  his  honor  Judge  Gage,  Mr.  Duncan 
was  adjudged  in  contempt  of  court,  and  or- 
dered to  be  imprisoned  until  be  complied 
with  the  terms  of  Judge  Buchanan's  order; 
that  the  money,  though  paid  by  Mr.  Duncan, 
waa  not  paid  until  after  Judge'  Gage  made 
the  order  already  referred  to;  that,  hy  rea- 
son of  these  various  facts  and  matters,  John 
T.  Duncan  has  been  guilty  of  deceit  and 
malpractice  and  conduct  unbecoming  a  law- 
yer; and  that  he  should  be  disbarred.  To 
these  grave  charges  the  respondent  in  his 
return  made  an  emphatic  denial  as  to  all 
that  accused  him  of  Improper  or  unprofes- 
sional conduct  or  of  any  intentional  wrong- 
doing. He  denied  that  he  had  made  any 
false  or  deceitful  reijresentations  as  to  the 
title  t9  the  land.  He  admitted  having  mixed 
and  used  the  money  borrowed  from  Frank 
with  his  own  in  the  bank,  but  claimed  that 
he  was  able  at  any  time  to  replace  the  same. 
He  claimed  that  the  several  damaging  nnd- 
ings  of  fact  coutamed  u  tne  master's  re- 
port were  based  upon  testimony  which  was 
untrue,  and  that  to  all  of  them  be  had  duly 
excepted.  He  claimed  that,  when  the  pro- 
posed decree  confirming  the  master's  report 
was  submitted  to  him,  he  consented  only  to 
an  order  directing  him  to  pay  the  money; 
that  he  therefore  returned  the  original  to  Mr. 
Robinson,  with  a  note  stating  that  he  de- 
clined to  BubKTibe  his  consent  unless  the 
words  confirming  and'  approving  the  mas- 
ter's findings  of  fact  were  left  out;  that  Mr. 
Robinson  then  erased  the  words  "his  findings 


of  fact  and  bis  findings  and  conclusions  of 
law,"  and  sent  the  decree  back  to  the  re- 
spondent who,  before  signing  it,  took  his 
pen  and  erased  the  words  "be  and  the  same," 
and  also  the  words  "in  all  things."  The  con- 
cluding words  of  the  decree  had  originally 
read,  "That  the  report  of  the  master,  his 
findings  of  fact  and  bis  findings  and  con- 
clusions of  law,  be,  and  the  same  Is  hereby, 
In  all  things  confirmed  and  approved."  As 
signed  by  Mr.  Duncan, '  after  the  erasure  re- 
ferred to,  the  order,  he  declared,  read,  "That 
the  report  of  the  master  is  hereby  confirmed 
and  approved;"  and  he  claimed  that  he  never 
intended  by  his  consent  to  admit  the  correct- 
ness of  any  finding  of  the  master,  beyond 
his  conclusion  that  he  (the  respondent)  should 
pay  Frank  the  money. 

When  the  petition  and  the  return  had  been 
read,  the  petitioner,  Mr.  Robinson,  proposed 
to  offer  in  support  of  his  accusations  not  only 
the  pleadings  in  the  actions  in  the  circuit 
court,  and  the  report  of  the  master,  and  the 
order  confirming  the  same,  but  also  the  testi- 
mony taken  in  writing  before  the  master,  up- 
on which  his  findings  of  fact  were  founded. 
Counsel  for  the  respondent  objected  to  the  In- 
troduction of  that  written  testimony,  and 
claimed  for  their  client  that  be  was  entitled  to 
see  the  petitioner's  witnesses  face  to  face  at 
the  bearing,  that  they  might  be  examined  and 
cross-examined  In  the  presence  of  the  court, 
and  that  he  might,  if  necessary,  adduce  tes- 
timony In  rebuttaL  The  court  very  properly 
allowed  this  claim;  taking  the  reasonable 
view,  which  is  well  sustained  by  authority, 
that  In  proceedings  for  disbarment  It  Is  not 
safe  to  rely  upon  testimony  taken  before  a 
referee  or  master,  or  any  other  tribunal,  but 
that  the  court  or  Judge  that  hears  the  petition 
should  also  hear  the  witnesses  examined  In 
the  presence  of  the  respondent  In  such  pro- 
ceedings the  court  or  Judge  decides  the  issues 
of  fact  as  well  as  of  law,  and  to  do  so  satis- 
factorily, and  in  Justice  and  fairness  to  the 
attorney  accused,  the  same  opportunity  should 
be  given  which  is  given  to  a  Jury  to  determine 
the  credibility  of  witnesses  by  observing  their 
demeanors,  as  well  as  by  hearing  what  they 
say.  Bee  State  t.  Flnley,  80  Fla.  331,  11 
South.  674,  18  L.  R.  A.  406,  and  cases  dted. 
Besides,  in  this  case  the  respondent  bad  plead- 
ed In  his  retuAt  that  the  master  had  based 
several  of  tils  flndhigs  of  fact  upon  untrue 
testimony.  That  this  rule  is  a  wise  and  salu- 
tary one  was  clearly  shown  in  this  very  case, 
when,  under  the  cross-examination  of  the  re- 
spondent's counsel,  two  of  the  petitioner's 
witnesses,  M.  Frank  and  Ella  Taylor,  varied  ' 
materially  in  the  statements  they  made  be- 
fore this  court  from  what  they  had  said  be- 
fore the  master  as  to  what  occurred  at  the 
execution  of  the  note  and  mortgage.  This 
decision  of  the  court  to  hear  oral  testimony 
caused  a  suspension  of  the  hearing  until  the 
afternoon  of  the  next  day,  when  the  hearing 
was  resumed,  and  witnesses  were  examined 
on  both  sides.    At  the  conclusion  of  the  argu- 
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menta  the  court  reserved  its  decision  until  the 
next  morning,  when  the  following  short  order 
was  filed:  "It  la  the  Judgment  of  this  court 
that  the  prayer  of  the  petition  herein  be  refus- 
ed, and  the  said  petition  dismissed.  The  rea- 
sons for  this  Judgment  wUl  be  filed  hereafter. 
T.  J.  Pope,  Senior  Associate  Justice,  Presld- 
iDg.  3d  day  of  June,  1902."  We  shall  now 
proceed  to  state  the  reasons  for  the  foregoing 
Judgment: 

Proceedings  In  disbarment  have  been  and 
stiU  are  of  very  rare  occurrence  In  the  an- 
nals of  the  laar  of  South  Carolina.  One  can 
tell  perhaps  on  the  fingers  of  one  hand  all 
the  instances  of  similar  accusations  on  record 
In  onr  courts.  This  Is  greatly  to  the  credit  of 
the  I^al  profession  of  this  state,  showing 
that  the  high  standards  of  honor  and  integrity 
appropriate  to  the  profession  of  the  law  have 
been  maintained  by  the  lawyers  of  South  Oar- 
olina  with  extremely  few  exceptions.  This 
deservedly  high  reputation  should  be  Jealous- 
ly  preserved.  It  is  the  duty  of  the  brethren 
of  the  legal  profeasion  throughout  the  state— 
those  on  the  bench  as  well  as  those  at  the  bar 
—to  uphold  the  good  name  of  the  South  Car^ 
olhia  lawyer,  and  guard  it  with  Jealous  care. 
It  has  been  the  Just  pride  of  the  legal  frater- 
nity from  the  earliest  days  that  theirs  Is  an 
honorable  profession,  as  well  as  a  learned 
and  liberal  profession.  As  far  back  as  the 
days  of  Edward  the  First  of  England,  that 
statute  of  Westminster  enacted  that  "if  any 
sergeant,  barrister,  pleader,  or  other,  do  any 
manner  of  deceit  or  collusion  in  the  king's 
court,  or  beguile  the  court  or  a  party  and  be 
thereof  attained,  he  shall  be  imprisoned  for  a 
year  and  a  day,  and  from  thenceforward  shall 
not  be  heard  to  plead  In  that  court  for  any 
man."  From  that  time  to  the  present  day  the 
legal  fraternity  has  exercised  the  right  in  a 
proper  case  to  accuse  a  brother  of  unprofes- 
sional conduct  or  of  dishonorable  practices, 
and  to  demand.  If  he  be  a  Judge,  his  removal 
by  impeachment;  if  be  be  a  lawyer,  his  dis- 
missal by  the  court  Nor  should  courts  hes- 
itate to  order  disbarment  ta  a  case  made  out, 
not  by  way  of  punishment  so  much  as  by  way 
of  showing  that  the  man  whom  they  have 
admitted  Into  the  ranks  of  an  honorable 
brotherhood  has  proved  himself  unworthy  of 
his  high  calling,  and  that  his  name  should  be 
expunged  from  the  roll  of  attorneys,  which 
can  only  thus  be  Justly  regarded  a  roll  of 
honor.  Of  great  importance  to  the  bench  and 
the  bar,  the  disbarment  of  an  unworthy  broth- 
er Is  of  hardly  less  importance  to  the  public 
at  large.  It  is  to  the  dearest  Interest  of  the 
layman  that  the  lawyer  he  employs  should 
not  only  be  a  man  learned  In  the  law,  but  also 
a  man  of  honor  and  uprightness  of  character. 
The  client  places  himself  in  his  lawyer's 
hands  when  It  may  be  his  life,  his  liberty,  or 
his  property  Is  at  stake.  In  business  difficul- 
ties and  in  family  troubles  he  confides  in  his 
legal  coonselor,  and  Imparts  to  him  Informa- 
tion which  he  would  not  dream  of  giving  to 
any  other.    It  la  aU-lmportant  to  the  layman. 


therefore,  that  his  attorney  sbonld  be  a  man 
of  honor  as  well  as  a  man  of  law.  Not  for 
literary  embellishment,  but  because  of  its  pe- 
culiar appropriateness,  and  as  embodying  the 
sound  and  sensible  views  of  a  learned  lawyer 
and  a  high  Judicial  officer.  Sir  Walter  Scott 
we  make  the  following  extract  from  Tix 
Antiquary.  He  puts  the  words  in  the  mouth 
of  his  hero,  the  Laird  of  Monkbams:  "In  a 
profession  where  unbounded  trust  Is  neces- 
sarily reposed,  there  Is  nothing  surprising 
that  fools  should  neglect  It  In  thehr  idleness, 
and  tricksters  abuse  it  In  their  knavery.  Bat 
it  is  the  more  to  the  honor  of  those— and  I 
will  vouch  for  many— who  unite  Integrity  with 
skill  and  attention,  and  walk  honorably  up- 
right where  there  are  so  many  pitfalls  and 
stumbling  blocks  for  those  of  a  difFerent  char- 
acter. To  such  men  their  fellow  citizens  may 
safely  Intrust  the  care  of  protecting  their  pat- 
rimonial rights,  and  their  country  the  more 
sacred  charge  of  her  laws  and  privileges." 
The  Antiquary,  vol.  2.  c.  43.  When  a  court  Is 
asked  to  exercise  Its  summary  Jurisdiction 
over  an  attorney  to  the  extent  of  expelling 
him  from  the  profession,  as  in  the  case  be- 
fore us,  it  is  proper  to  consider  what  the 
courts  have  the  right  to  require  of  a  lawyer. 
All  the  books  and  authorities  that  treat  of 
this  subject  agree  that  the  three  main  req- 
uisites are  learning,  diligence,  integrity,  but 
that  the  greatest  of  these  Is  integrity.  Ignor- 
ance of  law  and  neglect  of  business  may  keep 
a  lawyer  in  the  lowest  ranks  of  his  profession, 
and  render  him  liable  in  damages  to  his 
clients  for  any  loss  caused  thereby,  but  such 
would  afford  no  ground  for  disbarment  But 
the  man  who  is  lacking  In  Integrity,  and  who 
does  not  deal  honestly  and  fairly  with  his 
client  the  court  and  the  other  party,  but  who 
practices  deceit  or  fraud  or  dishonesty  or 
overreaching  craft  no  matter  how  learned  and 
diligent  he  may  be.  Is  unworthy  of  his  pro- 
fession, and  should  be  disbarred.  It  has 
therefore  been  held  that  the  court  may  strike 
the  name  of  an  attorney  from  the  rolls  for 
fraudulent  conduct  although  it  may  not  be 
so  gross  as  to  be  criminally  punishable.  V. 
S.  V.  Porter,  2  Cranch,  C.  C.  60,  Fed.  Gas.  No. 
16,072.  Gross  misconduct  Is  always  good  and 
sufficient  ground  for  disbarment  Tidd,  Praa 
00;  State  v.  Holding,  1  McCord,  238,  and 
cases  therein  cited.  But  the  case  must  be 
clear  against  the  attorney,  not  only  as  to  the 
act  charged,  but  that  it  was  committed  with 
a  bad  or  fraudulent  motive.  State  v.  FInley 
(Fla.)  11  South.  674,  18  L.  R.  A.  412,  and 
cases  cited.  This  is  all  the  more  necessary, 
because,  though  a  proceeding  such  as  this  Is. 
strictly  speaking,  a  civil  one,  yet  It  Is  highly 
penal,  and  In  the  nature  of  a  criminal  for- 
feiture In  Its  possible  consequencea  6  Bnc. 
n.  &  Prac.  709,  note,  and  cases  cited.  "The 
consequences  of  striking  an  attorney  from  ttie 
roll  are  so  severe,  both  In  degrading  him  In 
the  eyes  of  the  community,  and  In  depriTlng 
him  of  the  means  of  living  to  which  he  may 
have  devoted  most  of  his  mature  Ufa,  that 
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conrts  have  taken  that  step  only,  when  the 
misconduct  of  the  attorney  might  properly  be 
characterized  as  gross."  In  re  I«ntz  (N.  J. 
Sup.)  46  Atl.  761,  50  L.  R.  A.  415.  We  read, 
on  the  other  hand.  In  2  Chit  Prac.  33,  that 
In  cases  of  mistake,  even  upon  a  point  of 
practice,  and  In  cases  of  negligence,  the  court 
will  not  Interfere  summarily  against  an  at- 
torney. "But  when  an  attorney  has  been 
guilty  of  a  want  of  hit^rlty,  then  •  •  • 
the  court  will  Interfere  summarily."  The 
same  wholesome  doctrine  is  laid  down  in  1 
Tldd.  Prac.  85,  where  the  author  quotes  from 
Lord  Mansfield. 

We  shall  now  consider  and  determine 
whether  the  evidence  in  the  case  at  bar  ]u»- 
tlfles  the  conclusion  that  the  respondent,  Mr. 
Duncan,  was  guilty  of  gross  misconduct,  and 
should  therefore  be  disbarred.  The  petition- 
er, Mr.  Robinson,  charges  generally,  but  only 
inferentially,  that  Mr.  Duncan  was  "guil^ 
of  deceit,  malpractice,  and  conduct  unbe- 
coming a  lawyer."  But  Mr.  Robinson  spe- 
dfically  charges  that  when  the  money  was 
borrowed  from  M.  Frank,  and  the  note  and 
mortgage  were  executed,  Mr.  Duncan  knew 
that  the  mortgagor  bad  no  title  to  the  land, 
and  yet  he,  as  the  mortgagor's  attorney,  as- 
sured the  mortgagee  that  the  title  was  good. 
If  this  were  established  by  the  testimony,  it 
would  certainly  amount  to  fraudulent  and 
gross  mlscondnct,  such  as  would  clearly  jus- 
tify the  court  in  striking  his  name  from  the 
rolL  The  testimony  fell  far  short  of  proving 
this  charge.  Ttue,  the  master  had  found  It 
proved,  and  had  so  reported;  but  the  wit- 
nesses upon  whose  testimony  he  based  his 
flndlDgs,  namely,  Frank,  the  mortgagee,  and 
Ella  Taylor,  the  mortgagor,  so  contradicted 
themselves  and  each  other  when  examined 
before  this  court  that  this  charge— much  the 
most  serious  charge  made— fell  to  the  ground. 

The  accusation  that  Mr.  Duncan  failed  to 
keep  his  client's  money  separate  from  his 
own  In  bank,  but  that  he  checked  It  out  and 
used  it  for  his  own  purposes,— this  the  re- 
spondent admitted  to  be  tme^  but  asserted 
that  he  was  always  ready  and  able  to  raise 
and  replace  the  amount  Such  conduct  In  an 
attorney  may  be  and  is  reprehensible  for  its 
laxity,  but  it  is  not  necessarily  fraudulent, 
and  It  does  not  furnish  ground  for  disbar- 
moit  This  has  been  distinctly  held  by  the 
Bnglisb  courts  In  the  case  of  Guilford  t, 
Sims,  76  E.  C.  L.  S68. 

Great  stress  was  laid  by  the  petitioner  on 
the  fact  that  Mr.  Duncan,  the  respondent 
consented  to  the  decretal  order  confirming 
and  approving  the  master's  report  which,  it 
will  be  remembered,  had,  in  effect  found,  as 
a  matter  of  fact  that  Mr.  Duncan  had  con>- 
mitted  fraud  and  acted  deceitfully.  The  pe- 
titioner seemed  to  Interpret  the  respondent's 
consent  as  equivalent  to  a  plea  of  guilty  of 
fraud  and  deceit  Mr.  Duncan's  consent  if 
nothing  else  appeared  to  explain  It  would 
certainly  amount  to  a  most  damaging  ad- 


mission. But  the  record  and  the  testimony 
abundantly  prove  that  he  did  not  consent 
until  the  order  was  so  modified,  in  his  opin- 
ion, by  erasures,  that  it  did  not  confirm  and 
approve  all  the  master's  findings  of  fact  but 
only  that  finding  and  conclusion  that  the  re- 
spondent should  pay  Frank  the  money.  The 
respondent's  uncontradicted  testimony  on  this 
point  was  not  a  little  corroborated  by  a  state- 
ment made  by  the  petitioner,  Mr.  Robinson, 
In  open  court  at  the  hearing.  It  corroborat- 
ed Mr.  Duncan's  testimony  that  the  erasures 
were  made  before  the  report  was  confirmed. 
The  intention  of  the  respondent  in  having 
the  erasures  made  was  stated  by  him  in  his 
testimony,  and,  when  we  consider  the  state- 
ment made  by  Mr.  Robinson,  we  see  no  rea- 
son for  disbelieving  Mr.  Duncan's  account  of 
the  matter.  "A  consent  order  Is  the  mere 
agreement  of  the  parties  under  the  sanction 
of  the  court  and  Is  to  be  Interpreted  by  an 
agreement."  Allen  v.  Richardson,  9  Rich. 
Eq.  56;  Jones  v.  Webb,  8  S.  a  206.  And 
such  an  agreement  is  certainly  binding  in  the 
principal  cause,  and  the  consenting  parties 
would  be  estopped  from  showing  the  motive 
or  the  intention  In  that  cause.  But  they 
would  not  be  estopped  in  another  cause— es- 
pecially one  penal  in  its  nature — from  show- 
ing the  motive  and  Intention  of  the  consent 
and  thus  prevent  its  being  regarded  as  a 
conclusive  admission  of  guUt 

We  have  thus  disposed  of  the  three  gravest 
accusations  brought  by  the  petitioner  against 
the  respondent  Having  decided  them  in  fa- 
vor of  the  respondent  we  see  no  reason  for 
taking  up  and  considering  at  length  the  char- 
ges of  lesser  weight  It  is  enough  to  say 
that  in  our  opinion,  the  petitioner  failed  to 
make  out  a  case  for  the  order  of  disbarment 
prayed  for.  The  testimony  signally  failed 
to  prove  that  gross  misconduct  or  want  of 
integrity  on  the  part  of  Mr.  Duncan  which 
should  be  clearly  proved  before  a  court  is 
Justified  in  striking  an  attorney's  name  from 
the  roll.  And  therefore,  as  already  stated, 
this  court  immediately  after  the  hearing  filed 
its  judgment  that  the  prayer  of  the  petition- 
er be  refused  and  the  petition  be  dismissed. 
It  is  now  proper  to  add  that  while  pronoun- 
cing judgment  against  the  petitioner,  we  are 
as  far  from  condemning  his  action  In  this 
matter  as  we  are  from  commending  the  con- ' 
duct  of  the  respondent  We  are  satisfied 
that  Mr.  Robinson  brought  his  petition  be- 
lieving that  as  a  member  of  an  honorable 
profession,  it  was  his  duty  so  to  do.  And 
we  hope  that  Mr.  Duncan's  unenviable  ex- 
perience in  this  proceeding  will  prove  a 
warning,  especially  to  the  young  members  of 
the  bar,  so  to  acquit  themselves  as  attorneys 
at  law  as  to  avoid  even  the  appearance  of 
evlL 

W.  C.  BENET  and  J.  H.  HUDSON  sat  as 
dbsociate  justices  In  place  of  McIVER,  0.  J., 
sick,  and  GART,  A.  J.,  disqualified. 
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CARTER  et  al.  v.  WHITE  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  16, 

1902.) 

miHCTMKNT— PARTITION-^UDOMBNT— APT- 
ER-ACQUIRED  TITLE. 

1.  In  an  action  of  ejectment,  in  which  the 
only  title  in  iasae  was  that  of  defendant,  he  not 
denying  that  plaintiffs  were  tenants  in  com- 
mon with  him,  there  was  judgment  that  he 
owned  a  certain  undivided  interest,  less  than 
claimed  by  him,  and  plaintiffs  the  balance.  In 
Rubsequent  partition  proceedings  by  them 
against  him,  his  share  was  allotted  to  him  in 
severalty.  Held,  that  such  judgment  and  de- 
cree did  not  prevent  bis  claiming  an  undivided 
interest  with  them  under  an  after-acquired  title 
from  one  not  a  party  to  the  action  in  eject- 
ment or  the  partition  proceedings. 

Appeal  from  mipertor  court,  Currituck  coun- 
ty; Geo.  A.  Jones,  Judge. 

Action  by  J.  C.  Carter  and  others  against 
L.  R.  White  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Reversed. 

B.  F.  Aydlett,  for  appellants.  Pmden  & 
Pmden  and  Shepherd  &  Shepherd,  for  appel- 
lees. 

COOK,  J.  In  1895  the  plaintiffs  brought  an 
action  of  ejectment  against  defendant  In  the 
superior  court  of  Currituck  county,  and  al- 
leged In  their  complaint  that  they  were  the 
owners  in  fee  simple  of  the  land  in  contro- 
versy. Defendant,  in  his  answer,  denied  that 
bis  entry  and  possession  were  unlawful  and 
wrongful,  but  averred  that  be  was  the  owner 
In  fee  of  seven  seventy-second  parts  of  the 
land.  Upon  the  trial  the  Jury  found  for  their 
verdict  that  the  "defendant  was  entitled  to 
one  fifty-fourth  part  of  the  whole,  and  the 
plaintiffs  to  the  balance  thereof,"  and  there- 
upon the  court  rendered  judgment  "that  the 
defendant  owns  In  fee  simple  one  undivided 
one  fifty-fourth  part  of  the  land  and  the  plain- 
tiffs (trustees)  the  balance  of  the  same." 
Thereafter,  In  1898,  the  plaintiffs  Instituted 
a  special  proceeding  for  partition  against  de- 
fendant, and  caused  the  share  of  defendant  to 
be  assigned  and  allotted  to  him  in  severalty 
under  decree  of  the  court  In  February,  1899, 
defendant  purchased  the  interest  of  one  Thom- 
as S.  Land  in  said  tract  of  land.  Said  Thom- 
as S.  Land  was  not  a  party  to  the  action,  nor 
to  the  special  proceeding,  and  it  appears  from 
the  pleadings  and  affidavits  In  this  action  that 
he  was  the  owner  of  an  undivided  Interest  In 
the  land  as  one  of  the  hehrs  of  Jeremiah  Land, 
one  of  the  original  grantees,  at  the  time  of 
and  before  the  institution  of  said  action  and 
special  proceeding,  which  be  sold  and  con- 
veyed to  defendant  on  the  1st  day  of  Feb- 
ruary, 1899.  By  virtue  of  bis  title  thus  ac- 
quired, defendant  claims  a  tenancy  in  com- 
mon with  the  plaintiffs  In  the  entire  tract 
of  land,  and  has  entered  upon  said  land,  and 
Irslsts  that  he  has  a  right  to  enter  thereon 
equally  with  plaintiffs,  and  that  such  entry 
Is  not  a  trespass,  as  alleged.  Plaintiffs  con- 
tend that,  notwithstanding  said  Land  was  not 

5  L  Bee  Judsment,  vol.  30,  Cent  Dig.  |  USt. 


a  party  to  the  said  action  and  special  pro- 
ceeding, and  while  he  (Land)  would  not  be  de- 
barred from  entering  upon  and  claiming  his 
right  and  interest  in  the  tract  of  land;  if  be 
had  any,  on  account  of  said  Judgment  and 
decree,  yet  the  defendant,  who  bas  purchased 
Land's  Interest  is  estopped  from  daiming  any 
interest  thereunder  by  reason  of  the  judg- 
ment rendered  in  said  action  in  1896  and  the 
decree  of  partition  In  1898,  to  which  defend- 
ant was  a  party.  So  the  plaintiffs'  contention 
to  that  by  reason  of  said  Judgment  and  de- 
cree, defendant  to  estopped  from  setting  up 
his  Interest  acquired  under  the  purchase  from 
Land,  notwithstanding  Laud  was  not  a  party 
to  the  action  or  special  proceeding;  wherefore 
they  Instituted  thto  action  to  enjoin  and  re- 
strain defendant  from  entering  upon  the  land, 
etc.  Hto  honor  held  with  the  plaintiffs,  and 
made  an  order  continuing  the  restraining  or- 
der, and  defendant  appealed. 

In  so  holding  bis  honor  was  in  error.  In 
the  action  of  ejectment  the  only  title  In  Isane 
was  that  of  defendant  Plaintiffs'  title  was 
not  in  controversy.  It  was  there  found  and 
adjudged  that  defendant  was  a  tenant  In  com- 
mon with  the  plaintiffs.  Whether  they  owned 
all  of  the  remalntaig  Interests,  or  only  a  part 
of  them,  or  any  interest  at  all,  was  not  In 
issue.  It  was  they  alone  who  denied  the  title 
of  defendant  and  the  only  title  established 
was  that  of  defendant  who  did  not  deny 
that  plaintiffs  were  entitled  as  tenants  In  com- 
mon. Nor  did  the  partition  proceeding  in  any 
wise  affect  the  title  either  of  plaintiffs  or  de- 
fendant In  partition  proceedings  between 
tenants  In  common  no  title  passes;  only  the 
unity  of  possession  to  dissolved,  and  title  vests 
in  severalty,  the  common  source  of  title  rest- 
ing undtoturbed.  Lindsay  v.  Beaman,  128  N. 
C.  192,  38  S.  E.  811.  Land's  Interest  never 
passed  to  plaintiffs,  and  was  not  represented, 
nor  was  he  a  party;  therefore  be  was  not 
bound  by  the  action  or  special  proceeding.  As 
to  him,  they  were  void,  and  he  bad  a  right  of 
entry  and  possession  equally  with  the  other 
tenants  in  common,  whomsoever  they  might 
be.  By  bis  deed  passed  all  the  right  of  Land 
to  the  defendants,  who  then  stood  In  Land's 
shoes,  and  had  all  the  rights  and  remedies 
of  Land.  indq>endent  of  and  notwithstanding 
the  Judgment  In  said  action  and  decree  of  par- 
tition. Had  Land  been  a  party,  then  he  and 
those  holding  under  him  would  have  been  es- 
topped by  the  Judgment  and  decree.  Dlxson 
v.  Warters,  58  N.  C.  450;  BIckett  v.  Nash. 
101  N.  C.  679,  8  S.  E.  850.  But  Land  was 
not  a  party.  Hto  title  was  derived  from  a 
common  source  with  that  of  plaintiffs,  and  was 
not  an  outstanding  title,  as  was  the  case  In 
MlUa  7.  Witherlngton,  19  N.  O.  433.  So  the 
question  of  an  outstanding  title  or  Incum- 
brance upon  the  Joint  estate  is  not  Involved  In 
this  action.  Defendant,  owning  Land's  Inter- 
est, has  the  same  rights  and  remedies  under 
It  which  Land  himself  ooald  exerclae  had  he 
not  sold  It 

There  to  error. 
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(la  N.  c.  101) 

8TATB  V.  TUTBN. 

(Sapreme  Conrt  of  North  GaroHna.'  Sept.  16, 

1902.) 

CRIMINAL  LAW— REUARK3  OF  PROSBOUTINa 
ATTORNBY. 

1.  Remarks  of  the  solicitor  in  argument  to 
the  jury,  not  interfered  with  by  the  court,  aa 
prosecution  for  illegal  sale  of  intozicatiug  liq- 
nors,  that  this  moonshine  business  must  be 
broken  up,  "O.'s  murder  was  caused  by  it," 
followed,  on  objection  by  defendant's  counsel, 
by  disclaimer  of  any  intention  to  accuse  de- 
fendant with  the  murder,  but  a  repetition  of 
the  remark  that  C.'s  murder  was  caused  by 
this  moonshine  business,  and  it  should  be  bro- 
ken up,  is  ground  for  reversal ;  there  having 
been  no  evidence  that  0.'s  death  was  caused  by 
snch  business. 

Appeal  from  superior  court,  Beaufort  coun- 
ty;  Geo.  A.  Jones,  Judge. 

Stephen  Tuten  was  conyicted  of  illegal  sale 
of  intoxicating  liquors,  and  appeals.  Re- 
versed. 

This  Is  a  criminal  action  whevein  the  de- 
fendant has  been  convicted  of  selling  splrlt- 
uons  liquors  by  the  small  measure  without 
license.  Upon  the  trial  the  defendant  testi- 
fied as  a  -witness  in  his  own  behalf.  The  state 
offered  one  John  W.  Warren  to  prove  the  sale. 
This  was  the  only  evidence  offered  by  the 
state.  Upon  cross-examination  of  the  defend- 
ant, the  solicitor  asked  him  -wbether  he  had 
not  been  charged  with  the  murder  of  John 
Cayton.  The  defendant  replied  that  he  had 
been  charged  with  the  said  murder,  and  that 
he  bad  been  committed  to  JaO  upon  the  find- 
ing of  the  coroner's  ]ury;  that  be  had  had 
no  opportunity  to  appear  before  the  inquest, 
and  was  not  present  when  it  was  held;  that 
the  grand  Jury  of  the  county  had  investigated 
the  charge  of  murder,  and  had  Ignored  the  bill 
against  him.  The  said  Cayton  had  been  mur- 
dered in  the  county  of  Beaufort,  being  shot  in 
bis  house  at  night,  about  the  1st  of  February, 
1902.  When  the  solicitor  addressed  the  jury, 
among  other  things  he  said:  "This  moonshine 
business  must  be  broken  up.  Cayton's  mur- 
der was  caused  by  tbe  moonshine  Dusiness, 
and  you  should  put  a  stop  to  it"  There  was 
no  evidence  offered  as  to  the  murder  of  Gay- 
ton,  except  the  testimony  upon  the  cross-ex- 
,  amtnatlon  of  defendant,  above  stated,  and 
there  was  no  evidence  offered  to  show  by 
whom  Cayton  was  murdered,  or  for  what 
cause  he  was  murdered.  When  the  solicitor 
made  to  the  Jury  the  remarks  above  quoted, 
the  counsel  for  the  defendant  arose  and  asked 
tbe  conrt  to  stop  the  solicitor  from  comment- 
ing upon  tbe  murder  of  Cayton  and  the  cause 
for  it;  ttiat  tbe  remarks  were  improper,  and 
tended  to  prejudice  a  fair  trial  of  the  defend- 
ant As  soon  as  this  objection  was  made  by 
counsel  for  defendant,  the  solicitor  partially 
turned  from  the  Jury  and  said:  "I  do  not 
charge  Tuten  with  the  murder  of  Caj^ton,  or 
say  that  he  was  connected  with  It  I  take  it 
an  back.  But  I  do  say  that  his  murder  was 
caused  by  this  moonshine  business,  and  It 
should  be  broken  up."    Defendant  excepted. 


When  the  solicitor  made  this  statement  the 
conrt  did  not  interpose  or  make  any  correc- 
tion or  comment  or  caution  the  Jury.  The  de- 
fendant was  convicted.  The  defendant  moved 
for  a  new  trial,  upon  the  ground  that  the  re- 
marks of  the  solicitor  vrere  improper  and  tend- 
ed to  prejudice  a  fair  trial  of  tbe  case. 

Chas.  F.  Warren,  for  appellant  Tbe  Attor^ 
ney  General,  for  tbe  State. 

DOUGLAS,  J.  (after  stating  the  facts). 
The  above  is  the  only  exception  appearing  in 
the  record.  In  our  view  of  the  law,  it  must 
be  sustained  upon  the  principle  laid  down  by 
this  court  in  Perry  y.  Railroad  Co.,  128  N. 
C.  471,  39  S.  B.  27.  In  this  case,  as  in  that 
tbe  solicitor  stated  a  fact  which  there  was 
no  evidence  tending  to  prove,  and  which  in 
its  vary  nature  would  tend  to  prejudice  the 
defendant  It  Is  true  the  solicitor  disclaimed 
any  Intention  of  charging  the  defendant  with 
tbe  murder  of  Cayton,  but  he  immediately  re- 
peated the  Injurious  assertion  that  "Cayton's 
murder  was  caused  by  this  moonshine  busi- 
ness, and  it  should  be  broken  up."  It  is  well 
known  that  the  term  "moonshine  business" 
refers  to  the  unlawful  manufacture  or  sale  of 
spirituous  liquors.  Like  tbe  common-law  of- 
fense of  "owllng,"  applied  to  the  unlawful  ex- 
portation of  wool,  it.  derives  its  name  from  the 
fact  that  it  is  carried  on  principally  at  night, 
or  at  least  in  secret  This  was  the  offense 
for  which  the  defendant  was  being  tried,  and 
the  Jury  might  have  believed  that  the  appeal 
to  them  by  the  solicitor  to  break  up  the  busi- 
ness was  a  plea  for  tbe  conviction  of  the  de- 
fendant who  stood  charged  with  a  crime  that 
had  led  to  one  murder  and  might  lead  to 
others.  The  motive  of  tbe  solicitor  in  making 
tbe  statement  is  not  as  important  as  its  prob- 
able effect  upon  the  Jury.  Tbe  best  of  mo- 
tives sometimes  lead  to  the  most  dangerous 
results;  and  if  in  tbe  calfner  deliberation  of 
an  appellate  tribunal  we  see  that  the  defend- 
ant may  have  been  prejudiced  by  the  inad- 
vertent act  of  court  or  counsel,  and  thus  de- 
IHlved  ot  tnat  impartial  trial  that  is  guarantied 
to  him  by  the  law  of  the  land,  it  is  our  duty 
to  grant  him  a  new  trial. 

The  state  lays  great  stress  upon  those  cases 
which  say  that  much  must  be  left  to  tbe  dis- 
cretion of  the  judge  below  as  to  when  and  how 
he  will  correct  the  error,  either  by  stopping 
tbe  counsel  or  cautioning  tbe  Jury;  but  in  the 
case  at  bar  the  court  did  neither. 

It  is  urged  that  the  Jury  were  too  intelligent 
to  be  prejudiced  by  any  such  remark.  This 
may  t>e  true,  and  yet  it  does  not  affect  the 
spirit  of  the  law,  which  seeks  by  well-estab- 
lished rules  to  prevent  the  possibility  of  preju- 
dice. An  opposite  course  would  do  away  with 
the  entire  law  of  evidence,  and  permit  the 
Introduction  of  all  testimony  of  every  kind  and 
description,  competent  or  incompetent  rele- 
vant or  Irrelevant  that  either  side  may  see 
fit  to  offer.  In  all  such  cases  the  intelligence 
of  the  jury  must  be  guided  by  tbe  wisdom  and 
experience  of  tbe  law. 
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In  condnslon,  we  may  repeat  wbat  was  said 
to  Perry  v.  Railroad  Co.,  supra:  "If  that  were 
all,  we  would  hesitate  to  toterfere;  but  coun- 
sel went  far  beyond  any  testimony  In  the 
case,  and,  over  the  objection  of  the  defendant, 
related  facts  within  his  personal  knowledge  not 
of  common  information,  and  which  were  not 
to  evidence.  These  facts  were  essentially  dam- 
aging In  their  nature,  and,  comtog  from  so 
high  a  source,  were  capable  of  productog  the 
most  dangerous  prejudice  That  the  coonsel 
Intended  no  impropriety,  which  we  cheerfully 
admit,  does  not  alter  the  case.  The  fact  re- 
matos  that  such  statements,  comtog  from  one 
of  bis  high  cliaracter  and  exalted  position  to 
his  profeission,  became  only  the  more  danger- 
008  when  addressed  to  Jurors  whose  confidence 
be  Justly  possessed.  Such  statements  were 
not  to  evidence,  and  were  not  properly  admis- 
sible to  the  argument  of  counsel.  For  the 
failure  of  his  honor  to  toterfere  at  the  re- 
quest of  opposing  counsel,  a  new  trial  must 
be  ordered." 

New  trlaL 

(131  N.  O.  706) 

8TATB  ▼.  KN0TT8. 

(Snpreme  Court  of  North  Carolina.    Sept  16, 
1902.) 
INTOXICATINO  UQTIORS-PLACB. 
1.  Laws  1897,  e.  411,  I  1,  declaring  it  nnlaw- 
fnl  to  sell  intozicatiDg  liquors  "within  certain 
distancGs  of  certain  places,  as  follows:  A.  coun- 
ty:    Within  two  miles  of  B.  F.  Church.     B. 
county:     H.  Chapel,  withto  one  half  mile,  W. 
county:     Within  «ne  mile  of  L.  F.  College,"— 
prohibits   sale   within   a   mile  of  the  college, 
though  in  an  adjoining  county. 

Appeal  from  superior  court,  Halifax  connty; 
Winston,  Judge. 

T.  Q.  Knotts  was  convicted  of  an  illegal 
tale  of  Intoxicating  liquors,  and  appeals.  Af- 
firmed. 

Day  A  Bell  and  J.  O.  IJ.  Harris,  for  appel- 
lant.   The  Attorney  General,  for  the-  State. 

CLARK,  J.  The  defendant  was  convicted 
of  seiltog  vinous  liquors  withto  one  mile  of 
Littleton  Female  College.  The  evidence  show- 
ed that  the  defendant  sold  a  quart  of  wtoe 
to  Halifax  county  within  one  mile  of  said  col- 
lege, which  is  located  to  Warren  county.  The 
defendant  asked  the  court  to  charge  the  Jury 
that  the  act  only  applied  to  Warren,  and  not 
to  Halifax,  and  if  they  believed  the  evidence 
to  find  the  defendant  not  guilty.  This  tostruc- 
tlon  was  properly  refused. 

The  statute  to  question  (Laws  18D7,  c.  411), 
followtog  the  customary  form  to  such  statutes. 


J^ 


1.  8m  IntorteaHng  Uqwm,  voL  »,  Cant  Dig.  H 
17B. 


gives  a  list  of  counties,  followed  by  the  names 
of  places  in  each  county,  and  the  distance  from 
each  place  withto  which  It  is  {prohibited  to 
sell  spirituous  or  vtoous  liquors,  and  Is  as  fol- 
lows: 

"Section  1.  It  shall  be  unlawful  for  any  per- 
son to  manufacture,  sell  or  otherwise  dispose 
of,  with  a  view  to  remuneration,  any  spirit- 
nous,  vtoous,  malt  or  other  intoxicattog  liquor 
withto  certain  distances  of  certato  places,  as 
follows:  Alamance  county:  Within  two  miles 
of  the  Big  Falls  Christian  Church.  Bnrke 
county:  Hartland  Chapel,  withto  one  balf 
mile.  •  •  •  Wanen  county:  Withto  one 
mile  of  Littleton  Female  College:  provided, 
that  this  act  shall  not  conflict  with  the  Little- 
ton dispensary  act" 

The  legislative  power  to  pass  such  statutes 
has  always  been  sustatoed.  State  V.  Barrto- 
ger,  110  N.  C.  525,  14  S.  B.  781.  It  is  clear 
from  the  express  language  of  the  statute  that 
It  was  Intended  to  prohibit  the  sale  of  the 
ktods  of  liquor  designated  withto  the  specified 
distances  of  the  places  named,  and  the  use 
of  the  names  of  the  counties  was  merely  to 
identify  the  several  localities,  and  not  for  the 
purpose  of  restricttog  the  distances  to  terri- 
tory within  the  county  named.  State  v.  Snow, 
117  N.  O.  774.  23  S.  B.  822.  The  town  of 
Littleton  lies  partly  In  Halifax  and  partly  to 
Warren.  Littleton  Female  College  is  to  War- 
ren county,  almost  on  the  connty  Itoe,  and  it 
would  have  been  no  protection  to  have  re- 
stricted the  sale  of  liquor  to  the  Warren  side. 
The  language  of  the  prohibition  is,  "Withto 
one  mile  of  Littleton  Female  College,"  and 
the  defendant  has  sold  wine  withto  that  limit 

There  was  not  at  that  time  (nor  has  there 
been  since)  any  "Littleton  dispensary  act"; 
so  the  language  of  the  proviso  fails.  There 
was  a  dispensary  act  passed  for  Warren  coun- 
ty to  1899,  but  we  need  not  consider  that  act 
for  (if  it  could  have  any  application)  by  its 
terms  it  applies  only  to  the  territory  to  War- 
ren county.  Nor  does  the  standtog  provision 
to  our  revenue  acts  tiut  there  shall  be  no  tax 
on  the  sale  of  wtoe  by  any  one  "selling  wines 
of  his  own  manufacture  at  the  place  of  manu- 
facture" apply;  for  it  is  each  time  provided 
"nothing  to  this  section"  shall ,  prohibit  such 
sale,  and  such  exemption  from  taxation  does  _ 
not  repeal  the  prohibition  of  sale  to  any  terri- ' 
tory  for  which  prohibition  has  been  enacted. 
Besides,  the  revenue  act  has  always  contatoed. 
a  provision  empowertog  the  connty  commis- 
sioners to  issue  license,  "except  to  territory 
where  the  sale  of  liquor  is  prohibited  by  law." 
Laws  1901,  p.  142,  lines  20,  21;  State  v.  Wit- 
ter, 107  N.  C.  792,  12  8.  H.  328. 

The  other  exceptions  need  no  dlscDssion, 
and,  todeed,  were  not  pressed  in  this  court 
No  error. 
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SMITH  T.  OABRIS. 

(Supreme  Coart  of  North  Carolina.    Sept  23, 
1902.) 

LOST  PAPBRS  —  SECONDARY  EVIDBNCB  —  JUS- 
TICES OF  THE  PEACE— JURISDICTION— IiAND- 
LORD  AND  TENANT  AOT. 

1.  One  pleading  an  eatoppel  by  a  Judgment  -of 
a  justice  allowed  that  be  did  not  hare  the  pa- 
pers in  the  case,  and  that  the  justice  was  dead, 
and  proved  by  the  clerk  ot  the  superior  court 
that  he  had  unarailingly  searched  his  ofBce  for 
the  papers.  It  was  not  shown  that  the  papers 
had  ever  been  in  the  clerk's  office,  or  that  the 
person  desiriug  them  had  searched  for  them  or 
inquired  of  the  justice's  family  for  them.  Beld, 
that  the  loss  of  the  papers  was  not  sufficiently 
accounted  for  to  render  parol  evidence  of  their 
contents  admissible. 

2.  The  landlord  and  tenant  act  gives  a  justice 
of  the  peace  no  Jurisdiction  of  an  action  in 
ejectment  by  a  mortgagee  against  a  mortgagcfr 
m  possession,  inyolring  title  to  realty,  even 
titoagh  it  is  alleged  that  the  mortgagor  is  a 
tenant  of  the  mortgagee. 

Appeal  from  soperior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  B.  F.  Smith  against  B.  H.  Gar- 
rifl.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

F.  O.  James  and  Jas.  H.  Pon,  for  appel- 
lant   Skinner  ft  Wbedbee^  for  appellee. 

FURCHBS,  C.  J.  The  plaintiff  was  the 
fee-simple  owner  of  the  land  in  controversy, 
which  be  mortgaged  to  Hardy,  and,  falling 
to  pay  the  mortgage  debt,  the  land  was  sold 
under  the  power  contained  in  the  mortgage, 
and  the  defendant  became  the  purchaser. 
The  plaintiff  alleges  that  the  defendant 
bought  the  land  for  him,  and  was  to  convey 
the  same  to  the  plaintiff  upon  the  plaintiff's 
repoyhug  the  defendant  the  purchase  money, 
which  be  alleges  he  has  paid,  and  more  than 
paid.  In  money  and  in  rents  and  profits,  and 
In  money  received  by  the  defendant  for  lum- 
ber while  he  has  wronj^ully  been  in  posses- 
sion of  said  land.  The  defendant  denies  that 
be  bougbt  the  land  for  the  plaintiff;  denies 
that  he  agreed  to  buy  it  for  the  plaintiff,  and 
was  to  reconvey  It  to  the  plaintiff  upon  his 
repayment  of  the  purchase  money;  and  de- 
nies that  the  plaintiff  has  ever  paid  him  back 
the  purchase  money  he  paid  out  for  said  land. 
The  defendant  also  pleads  an  estoppd  of  rec- 
ord, and  says  that  he  brought  an  action  of 
ejectment  before  one  Asbury,  a  Justice  of  the 
peace,  recovered  Judgment  therein,  and  ol>< 
tained  a  writ  of  ouster.  Upon  the  trial  the 
defendant  showed  that  the  Justice  of  the 
peace  Asbury  was  dead.  The  defendant  did 
not  have  the  papers  in  the  case  of  himself 
against  the  plaintiff  before  Asbury,  nor  the 
docket  of  the  Justice  of  the  peace,  and,  to 
enable  him  to  Introduce  parol  evidence  of  the 
same,  he  showed  by  the  clerk  of  Pitt  supe- 
rior conrt  that  he  liad  searched  his  office  and 
no  such  docket  or  papers  were  to  be  found 
therein.  But  he  failed  to  show  that  aald 
docket  and  papers  had  ever  been  In  the 
derk'a  office,  and  be  also  failed  to  show  that 


he  had  searched  for  them,'  or  inquired  of  the 
Justice's  family  for  them.  Upon  this  evi- 
dence, his  honor  refused  to  allow  this  parol 
evidence,  upon  the  ground  that  the  loss  of 
the  papers  bad  not  been  sufficiently  account- 
ed for,  and  also  upon  the  ground  that  such  a 
Judgment,  if  shown,  would  not  be  an  estop- 
pel, as  it  appeared  that  the  title  to  the  land 
was  involved,  and  there  were  equities  involv- 
ed between  the  parties  as  to  the  land,  over 
which  a  Justice  of  the  peace  had  no  Jurisdic- 
tion. The  defendant  excepted  to  the  rejec- 
tion of  this  parol  evidence,  and  this  Is  the 
only  exception  in  the  case  on  appeal. 

There  was  but  one  Issue  submitted  to  the 
Jury:  "Did  the  defendant,  Oarris,  at  the  sole 
under  the  Hardy  mortgage,  purchase  the  land 
in  question,  in  trust  for  the  plaintiff,  Smith? 
Ana.  Yes."  Upon  this  finding  the  court  en- 
tered Judgment  that  the  defendant  was  the 
legal  owner  of  the  land,  but  held  it  in  trust 
for  the  plaintiff,  and  ordered  a  reference  to 
L.  I.  Moore  to  take  an  account.  We  see  no 
error.  A  conrt  of  a  Justice  of  the  peace  has 
no  Jurisdiction,  under  the  landlord  and  tenant 
act,  to  try  title  to  land.  And  where  it  ap- 
pears that  title  Is  involved,  or  that  there  are 
equities  involved  as  to  the  land,  a  Justice  of 
the  peace  has  no  Jurisdiction.  Parker  v.  Al- 
len, 84  N.  O.  466.  The  landlord  and  tenant 
act  does  not  apply  in  cases  where  the  mort- 
gagor is  in  possession,  and  no  allegation  of 
renting  by  the  mortgagor  will  be  allowed  to 
give  the  Justice  of  the  peace  Jurisdiction  un- 
der the  landlord  and  tenant  act  Oreer  v. 
Wilbar,  72  N.  C.  692. 

We  think  his  honor  committed  no  error  In 
rejecting  this  evidence  for  both  of  the  rea- 
sons he  asslgna,  and  the  Judgment  la  af- 
firmed. 


(ISl  N.  O.  72) 

WHITE  T.  LOKET  et  aL 

(Supreme  Ck>urt  of  North  Carolina.    Sept  28, 
1902.) 

PLEADINOa-TIME  OF  FILINQ— DISCRETION  OF 
COURT— REVIEW— EXTENSION  OF  TIME— DB- 
FAULT  JUDOUBNT— REFUSAL— PROFRIETT. 

1.  The  discretion  granted  the  Judge  by  Code, 
{  274,  as  to  allowing  an  answer  or  reply  to  be 
made,  or  other  act  to  be  done,  aftor  the  time 
limited,  is  not  reviewable. 

2.  At  the  first  term,  counsel  for  both  sides  of 
an  action  of  ejectment  being  absent,  and  there 
being  no  objection,  there  was  a  general  order 
continuing  cases  on  the  summons  docket  with 
time  to  file  pleadings.  On  the  last  day  of  the 
second  term  an  answer  and  defense  bond  were 
filed.  Held,  that  the  effect  was  the  same  as  if 
they  had  been  filed  at  the  proper  term,  ana 
hence  the  refusal  to  permit  the  filing  of  a  de- 
fault Judgment  during  the  second  tenn  war 
proper. 

Appeal  from  superior  court  Craven  county; 
Winston,  Judge. 

Action  by  Laura  A.  White  against  John 
Lokey  and  others.  From  a  denial  of  plain- 
tllTB  motion  for  a  default  Judgment  and  an 
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order  allowing  defendants  30  days  In  wblch 
to  plead,  plaintiff  appeals.    Affirmed. 

W.  D.  Mclver,  for  appellant.  W.  W.  Clark, 
tor  appellees. 

CLABK,  J.  This  Is  an  action  of  eject- 
ment. At  the  first  term  there  was  a  general 
order  continuing  cases  on  the  summons  dock- 
et, with  time  to  file  pleadings.  (Counsel  on 
both  sides  were  absent,  and  there  was  no 
objection.  On  the  last  day  of  the  second 
term  the  plalntifF  moved  for  Judgment  be- 
cause no  answer  had  been  filed,  and  no  de- 
fense bond,  as  required  by  section  237  of  the 
Code.  The  court.  In  Its  discretion,  granted  30 
days  in  which  to  file  answer  and  bond,  and 
the  plaintiff  excepted.  In  fact,  the  answer 
and  bond  were  filed  during  that  same  day, 
and  before  court  adjourned.  The  extension 
of  time  to  file  answer  Is  within  the  express 
terms  of  the  Code  (section  274),  which  makes 
it  a  matter  of  discretion  with  the  judge. 
Ruch  discretion  is  not  reviewable.  Clark's 
Code  (3d  Ed.)  p.  309,  and  numerous  cases 
there  collected.  The  same  section  also  con- 
fers on  the  judge  the  discretion  to  extend  the 
time  for  filing  the  .defense  bond.  Taylor  t. 
Pope,  106  N.  C.  271,  11  S.  B.  257.  Indeed, 
as  the  bond  and  answer  were  In  fact  filed  at 
the  second  term,  to  which  time  had  been  ex- 
tended without  exception,  the  effect  was  the 
same  as  if  they  had  been  filed  at  the  proper 
term;  and  a  judgment  by  default  must  have 
'  been  struck  out  upon  the  filing  thereof  witt^ 
in  the  term.  This  case  differs  from  Cook  y. 
Bank,  129  X.  O.  140,  39  S.  EL  746.  In  that 
case  there  was  no  answer  filed,  and  the  plain- 
tiff moved  for  judgment  by  default  and  in- 
quiry upon  his  verified  complaint  The  de- 
f^idant.  Instead  of  filing  answer  then,  or 
getting  time  to  answer  (as  in  this  case),  op- 
posed judgment  On  appeal  it  was  held  that 
judgment  on  that  state  of  facts  was  a  legal 
right  and  the  court  held  that  It  was  error  to 
refuse  it 

No  error. 

081  N.  C.  88) 

LA  VALLETTE  et  al.  v.  BOOTH  et  at. 

(Supreme  0>art  of  North  Carolina.    Sept  28, 
1902.) 

OONTRACT-BRBACH-FLAINTn'F  FIRST  Of 
FAULT. 

1.  Where  on  November  16th  plaintiffs  con- 
tracted to  sell  and  ship  to  defendants  1,000 
gallons  of  oysters  per  day  until  March  Isth 
following,  and  op  to  January  25th,  when  de- 
fendants refused  to  receive  further  shipments 
under  the  contract  the  shipments  ranged  from 
10  gallons  to  aboat  300  gallons  per  day,  plain- 
tiffs were  not  entitled  to  damages  for  defend- 
ants' refusal  to  continue  the  contract 

Appeal  from  superior  court,  Carteret  coun- 
ty;   Winston,  Judge. 

Action  by  A.  T.  La  Vallette,  Jr.,  and  oth- 
ers, agatost  A.  Booth  &  Co.  From  a  judg- 
ment for  plaintiffs,  defendants  appeaL  B»- 
versed. 


D.  L.  Ward,  for  appellant*.    A.  D.  Ward, 
for  appellees. 

CLABK,  J.    The  plaintiffs  allege  that  the 
defendants  contracted  to  take  the  output  of 
their  oyster  factory  at  a  specified  price  up  to 
March,   1900,  but  that  on  January  25  the         i 
defendants  refused  to  toke  more  oysters,  and 
plaintiffs  sue  for  the  damages  sustained  by 
such  breach  of  contract    The  written  con- 
tract  was,   however,   put   in    evidence,   and 
showed  that  the  agreement  dated  November 
16,  1890,  was  that  the  plaintiffs  were  to  fur- 
nish 1,000  gallons  per  day,  of  standards  and 
selects.    There  was  no  evidence  of  any  sub- 
sequent change  in  the  terms  of  this  contract 
It  was  in  evidence  by  plaintiffs  that  the 
amount  sent  on  ranged  from  10  gallons  per 
8ay  to  about  300,— on  five  days  only,  as  mudi 
as  500  gallons;  the  highest  being  648  galloni, 
on  January  26,  after  the  order  to  stop  ship- 
ping.   The  letters  of  plaintiffs  were  In  evi- 
dence,  to   wit    letter   7,   January,    1900,  in 
which  they  acknowledged  they  bad  not  been 
able  to  ship  the  defendante  1,000  gallons  per 
day,  because  the  oysters  had  not  come,  and 
they  could  ship  only  a  very  few;    another 
letter,  dated  January  25,  the  very  day  of  the 
alleged  breach.  In  wbiCb  they  say,  "We  can- 
not expect  you  to  toke  1,000  gallons,  weather 
like  this,  as  we  could  not  give  than  to  you 
when  it  was  cold;"   and  still  another  letter, 
February  3,  1000,  in  which  they  say,  "I  know 
we  did  not  do  as  we  Intended,  as  It  was  im- 
possible to  come  up  to  our  agreement  as  we 
could  not  get  the  oysters;"   and  a  letter  of 
February  19,  1900,  in  which  plaintiffs  say, 
"As  we  failed,  on  our  part  to  give  you  the 
quantity  as  stoted  in  the  conditions  of  the 
order,   we  could  make  no  complaint   more 
than  to  ask  you  to  renew  your  order."    His 
honor  erred  in  refusing  defendants'  inrayer  to 
instruct  the  jury  that  upon  the  above  admis- 
sions they  should  answa  the  second  issue, 
"No."    The   uncontradicted   evidence   shows 
that  the  contract  was  broken  by  the  plain- 
tiffs the  very  first  day,  and  was  not  lived  op 
to  by   them  a  single  day   thereafter.    Not 
having  furnished   the   oysters   during   cold 
weather,  tbey  could  not  call  upon  defendants 
to  toke  the  oysters  when  the  weather  had 
become    warmer   and    oysters   less    salable. 
The  plaintiffs,  not  having  kept  the  contract 
themselves  In  any  respect  either  as  to  quan- 
tity or  quality  (for  in  the  letter  of  Febmaty 
3d  they  admit  they  had  shipped  defendant! 
some  as  good  and  some  as  bad  oysters  "aa 
ever  did  come  out  of  North  Carolina"),  can- 
not call  upon  defendante  to  observe  a  con- 
tract which  they  themselves  had  never  kept 
The   contract   of    November    16,    1809,    was 
drawn  up  and  sent  plaintiffs  by  defendants, 
and  though  the  former  merely  signed,  but 
did  not  return,  it  If  this  was  not  an  accept- 
ance there  was  no  contract  at  all. 

The  third  exception  la  also  well  token.  ■ 
There  was  no  evidence  to  sustoin  the  asaesa-  | 
ment  of  damages  for  breach  of  contract  by 
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defendants,  when  the  contract  had  been  to- 
tally disregarded  and  broken  by  the  plaintiffs 
tbemselTea.  The  plaintiffs  were  only  entitled 
to  pay  for  the  oysters  actually  shipped  to  and 
accepted  by  defendants,  and  that  has  been 
paid. 
Error. 


(131  N.  C.  64) 

JESTER  T.  BALTIMORE  STEAM  PACK- 
ET CO. 
(Supreme  Court  of  North  Carolina.    Sept.  23, 
1902.) 

SCICMONS— SBRVIOB     ON    FOREIGN    CORPORA- 
TION—PBBUATURa  AFPEAIa. 

1.  Under  Code,  {  217,  subsec.  1,  allowing 
service  of  summoDS  on  a  foreign  corporation 
when  it  can  be  made  in  the  state  personally  on 
the  president  thereof,  it  ia  immaterial  that  he 
is  in  the  state  on  private  bnsiness,  and  ia  not 
at  the  time  actually  engaged  in  the  service  of 
the  corporation. 

2.  An-  appeal  from  an  order  denying  a  motion 
to  dismiss  the  action  for  want  of  a  valid  serv- 
ice of  summons  is  premature. 

Cook,  J.,  dissenting. 

Appeal  from  superior  court,  Hertford  coun- 
ty;  Brown,  Judge. 

Action  by  £Ua  L.  Jester  against  the  Balti- 
more Steam  Packet  Company.  BVom  an  or^ 
der  refusing  a  motion  to  dismiss  the  action, 
defendant  appeals.    Affirmed. 

George  Cowper,  for  appellant.  Winbome 
&  Lawrence,  for  appellee. 

MONTGOMERY,  J.  Cnder  a  special  ap- 
pearance the  defendant  made  a  motion  to  dls- 
qilss  the  action  for  want  of  valid  service  of 
the  summons.  His  honor  found  from  the 
evidence  that  the  plaintiff's  cause  of  action 
arose  in  another  state,  that  the  defendant 
had  no  agent  In  the  state  of  North '  Carolina, 
that  It  was  doing  no  business  In  the  state, 
and  that  service  of  the  summons  was  made 
on  the  president  of  the  defendant  company  in 
Raleigh  by  the  reading  of  the  summons  and 
delivery  of  a  copy  thereof  to  him.  Was  the 
service  of  the  process  valid?  The  courts  of 
this  state  are  open  to  all  suitors,  resident  and 
nonresident,  whether  Individuals  or  corpora- 
tions. "Civil  actions  shall  be  commenced 
by  Issuing  a  summons,"  and  there  are  no 
limitations  or  restrictions  as  to  the  residence 
of  a  would-be  plaintiff.  The  maimer  pre- 
scribed by  the  Code  for  the  service  of  the 
summons  upon  corporations  (section  217,  sub- 
sec  1)  Is  by  the  delivery  of  a  copy  to  the 
president  or  other  head  of  the  corporation, 
secretary,  cashier,  treasurer,  director,  mao- 
aging  or  local  agent  thereof;  but  such  serv- 
ice can  be  made  in  respect  to  a  foreign  cor- 
poration only  when  it  has  property  within 
this  state,  or  the  cause  of  action  arose  there- 
in, or  when  the  plaintiff  resides  within  the 
state,  or  tB?ien  such  service  can  be  made 
within  the  ttate  personally  upon  the  presi- 
dent, treasurer,  or  secretary  tliereof."    (Ital- 

1 1.  See  CorponUoni,  vol.  12,  Cant.  Dlf.  |  tSU. 


ics  are  ours.)  The  president  of  the  defend- 
ant company  was  found  In  this  state,  and 
the  summons  was  personally  served  upon 
him.  Our  law  was  complied  with.  Why  is 
not  the  service  good?  The  purpose  and  aim 
of  the  service  of  the  summons  are  to  give 
notice  to  the  party  against  whom  the  pro- 
ceeding or  action  is  commenced,  and  any  no- 
tlflcatlon  which  reasonably  accomplishes  that 
purpose  answers  the  claims  of  law  and  Jus- 
tice. The  legislative  power  of  the  state  in 
which  the  action  is  commenced  is  charged 
with  the  duty  and  responsibility  of  prescrib- 
ing the  rules  governing  In  such  matters,  and 
Its  action  Is  not  reviewable  unless  it  should 
plainly  appear  that  the  notice  did  not  amount 
to  "due  process  of  law."  Such  a  manner  of 
service  of  summons  as  our  legislative  body 
has  provided  may  not  be  the  best  that  might 
have  been  desired,  but  it  Is  clear  as  to  Its 
meaning,  not  unreasonable,  and  there  is  noth- 
ing for  the  courts  to  do  but  uphold  It  It  la 
a  most  reasonable  presumption  that  the  office 
served  with  the  process  in  this  case  would 
communicate  the  notice  to  the  corporation  at 
once.  It  was  his  duty  to  take  notice  of  the 
commencement  of  the  action,  and  to  give  the 
information  to  the  defendant  We  do  not 
see  how  the  fact  that  the  officer  who  was 
served  with  process  was  in  the  state  on  his 
private  business  at  the  time  of  the  service 
can  render  the  service  Invalid.  Neither  can 
the  fact  that  he  was  not  actually  engaged  In 
the  service  of  the  corporation  at  the  time 
have  such  effect  In  the  case  of  service  on 
an  officer  of  a  domestic  corporation  it  could 
not  be  supposed  that  It  was  necessary  to 
serve  it  on  him  while  he  was  actually  en- 
gaged In  the  corporation's  business,  or  acting 
officially  for  it  The  Just  and  legal  founda- 
tion for  such  service  rests  In  the  duty  of  the 
officer  to  report  such  service,  and  that  the 
corporation  would  by  that  means  receive  no- 
tice. A  Judgment  obtained  In  an  action  thus 
commenced  against  a  foreign  corporation 
would  be  valid  In  this  state,  and  enforceable 
against  any  property  at  any  time  found  In 
this  state.  What  effect  it  would  have  In  an- 
other state  we  need  not  discuss.  The  law  of 
New  Tork  upon  the  question  of  service  of 
process  on  foreign  corporations  is  like  ours, 
except  that  a  nonresident,  either  individual  or 
corporation,  cannot  bring  a  Suit  against  a  for- 
eign corporation.  In  that  state  the  question 
now  before  us,  on  a  similar  state  of  facts, 
has  been  before  their  court  of  appeals,  and 
the  service  was  held  to  be  valid.  Pope  v. 
Manufacturbig  Ck).,  87  N.  Y.  137.  The  court 
there  said:  "In  order  to  make  such  service 
effective,  it  is  not  needful  that  the  officer 
served  should  be  here  in  his  official  capacity, 
or  engaged  In  the  business  of  the  corpora- 
tion, or  that  the  corporation  should  have  any 
property  In  the  state,  or  that  the  cause  of  ac- 
tion should  have  arisen  in  the  state."  The 
court  of  errors  and  appeals  of  New  Jersey, 
in  the  case  of  Mouliu  v.  Insurance  Co.,  24 
N.  3.  Law,  232,— eL  case  in  which  a  Judgment 
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creditor  commenced  an  action  In  that  state 
upon  a  Judgment  obtained  in  the  state  of 
New  York,— the  defendant  having  been  a  for- 
eign corporation,  without  property  in  the 
state,  the  cause  of  action  not  having  arisen 
in  the  state,  the  corporation  having  no  bnsi- 
ness  in  the  state,  and  the  president  being  ac- 
cidentally In  the  state  on  a  visit  when  the 
summons  was  served  on  him,  refused  to  rec- 
ognize the  validity  of  the  judgment  There 
was  no  such  statutory  law,  however,  in  New 
Jersey  as  existed  in  New  York  in  reference  to 
the  service  of  process  on  foreign  corporations. 
But  this  appeal  was  premature,  and  must 
be  dismissed.  Cooper  v.  Wyman,  122  N.  G. 
784,  29  S.  B.  947,  65  Am.  St  Rep.  731.  Ap- 
peal dismissed. 

COOK,  J.,  dissents. 


(181  N.  a  BT) 

OABREIT-WILLIAMS    CO.    T.    HAMILL 
et  al. 

(Supreme  Court  of  North  Carolina.    Sept  23, 
1902.) 

BTATUTB  OP  FRAUDS— FROMISB  TO  ANSWKR 
FOR  DSBT  OF  ANOTHER. 

1.  Where  defendant's  intestate  told  plaintifTs 
agent  to  ship  goods  to  a  third  person  "when- 
ever he  needed  them,  until  I  notify  you  to  stop, 
and  I  will  see  you  paid."  "Collect  from  him 
when  you  come  around,  and  if  he  fails  to  pay 
1  will." — hot  made  no  written  contract  the  un- 
dertaking was  void,  under  the  statute  of  frauds. 

Appeal  from  superior  court  Halifax  coun- 
ty; Winston,  Judge. 

Action  by  the  Garrett-WlUlams  Company 
against  F.  A.  Hamill  and  others.  From  a 
Judgment  for  plaintiff,  the  defendant  Ada 
Hamill,  as  administratrix  of  the  estate  of  T. 
L.  Hamill,  deceased,  appeals.  Beversed,  and 
new  trial  ordered. 

Day  &  Bell,  for  appellant  B.  L.  Travis, 
for  appellee. 

MONTGOMERY,  J.  The  plaintiff  brought 
this  action  to  recover  of  the  defendants  an 
amount  alleged  to  be  due  for  liquors  sold  and 
delivered  to  the  defendants  F.  A.  Hamill 
and  T.  L.  Hamill,  the  intestate  of  the  defend- 
ant Ada  Hamill.  The  defendant  adminis- 
tratrix. In  her  answer,  admits  that  her  intes- 
tate did  by  parol  agree  to  pay  to  the  plain- 
tiff a  bill  of  $233.83  for  liquors  to  be  deliv- 
ered to  the  other  defendant  F.  A.  Hamill, 
but  that  the  same  has  been  paid,  and  that  If 
any  promise  was  ever  made  by  her  Intestate 
to  pay  any  part  of  the  amount  now  claimed 
to  be  due,  it  was  by  parol,  and  for  the  sole 
benefit  of  F.  A.  Hamill,  and  pleads  the  stat- 
ute of  frauds.  The  liqnors  were  shipped  to 
F.  A.  Hamill,  at  Whltakers,  and  the  liquor 


license  was  in  his  name.    The  plaintiff  intro- 
duced as  Its  witness  A.  D.  Pender,  who  said: 
"I  sold  goods.    I  am  plaintiff's  agent    I  sold 
goods  on  T.  L.  Hamlll's  credit    He  said  be 
would   see  it  paid."    The   witness   further 
testified:   "T.  L.  Hamill  was  in  business  hi 
Enfield,  and  was  solvent    F.  A.  Hamill  was 
not   solvent    T.   L.   Hamill  told  me  F.  A. 
HamiU  was  carrying  on  business  in  Whlt- 
akers.   We  went  to  Whltakers,  and  T.  L. 
Hamill  bought  goods,  and  said,  'Ship  goods 
in  the  future  to  F.  A.  Hamill,  whenever  he 
needed  them,  until  he  notified  us  not  to  ship, 
and  he  would  see  us  paid,  and  to  collect  from 
F.  A.  Hamill  when  I  came  around,  and.  If 
F.   A.   HamlU   failed  to   pay,   he  would.    I 
had  no  written  contract  with  T.  L.  HamilL 
He  asked  as  to  the  payments,  and  never  noti- 
fied us  to  stop  shipping  goods  to  F.  A.  HamilL 
He  never  countermanded  orders  or  notified 
us  to  stop  shipping.    T.  L.  Hamill  was  to 
pay  for  the  goods,  and  we  sold  them  -on  his 
order,  on  his  credit    F.  A.  Hamill  paid  me 
certain  amounts,  and  I  gave  him  credit  for 
them,  all  under  the  verbal  order  of  T.  L. 
HamllL    I  saw  some  of  the  goods  in  Hamiirs 
store.    T.  U  Hamill  never  instructed  me  to 
ship   or   sell   any   specific  goods   to   F.   A. 
Hamill  after  the  first  order.    I  dont  know 
when  T.  L.  Hamill  died.    I  was  In  Bnfield 
a  day  or  two  before  he  died.    I  did  not  In- 
struct the  house  to  make  out  account  against 
T.  L.  Hamill  and  F.  A.  HamUL    The  goods 
were  all  shipped  to  F.  A.  Hamill,  but  T.  U 
HamlU  was  responsible  for  them.    The  ac- 
count was  entered  on  the  books,  'F.  A.  Ham- 
Ill;  T.  h.  HamlU  responsible.'    I  don't  know 
bow  they  were  entered,  and  never  saw  the 
book."    The  other  evidence  in  the  case  threw 
no  light  on  the  contract  and  was  of  no  ben- 
efit to  the  plaintiff.    The  defendant  asked  the 
court  to  instruct  the  Jury  that  there  was  no 
evidence  to  go  to  the  Jury  as  to  the  UabiUty 
of  the  defendant  A.  R.  HamUl,  admlnlstrar 
trlx  of  T.  L.  HamiU,  and  the  request  was  re- 
fused.   We  think  it  ought  to  have  been  giv- 
en.   If  there  was  any  conflict  in  the  testi- 
mony of  Pender,  it  was  only  an  apparent 
conflict  not  a  real  one.    It  is  true,  the  wit- 
ness said,  "T.  li.  ElamiU  was  to  pay  for  the 
goods,  and  we  sold  them  on  his  orders.— on 
his  credit."    But  that  was  explained  by  his 
saying:   "I  sold  the  goods  on  T.  L.  Hamlll's 
credit    He  said  he  would  see  It  paid.     We 
went  to  Whltakers,  and  T.  L.  HamlU  bought 
goods,  and  said,  'Ship  goods  in  the  future  to 
F.  A.  Hamill'  whenever  he  needed  them,  un- 
til he  notified  us  to  stopi  and  he  would  see 
us  paid,  and  to  collect  from  F.  A.  HamUI 
when  I  came  around,  and,  if  F.  A.  HamlU 
failed  to  pay,  he  would.    I  bad  no  written 
contract  with  T.  L.  HamlU." 
New  trlaL 
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McCANDLESS  et  aL  t.  INLAND  ACID  00. 

(Supreme  Court  of  Georgia.     July  22,   1902.) 

CORPORATIONS— DBBD  TO  PROSPBCTIVB  tN- 
CORPORATORS  —  SUBSBQUBNT  INCORPORA- 
TION—EQUITABLE TITLE  OF  COMPANY— AC- 
TION TO  RECOVER  PROPERTY— HOLDER  OP 
LEGAL  TITLE— NECESSITY  OF  JOINDER— Al.- 
LEQATION  OP  LEGAL  OWNERSHIP— BQUITA- 
BLB  OWNERSHIP— AMENDMENT— PROPRIETY 
—  CORPORATE  CHARTER  — WANT  OF  LOCAL 
PROPHRTY  —  VALIDITY  —  ORGANIZATION  OF 
COMPANY— PAYMENT  OF  CAPITAL  STOCK- 
CONFORMITY  OF  VERDICT  TO  PLEADINGS. 

1.  Under  the  alleEations  of  the  amendment 
to  the  plaintiff's  petition,  the  plaintiff  had  snch 
a  perfect  equity  In  the  property  in  controversy 
as  to  authorize  a  recovery  of  the  same  from 
the  defendants,  and  it  was  not  essential  to 
the  maintenance  of  this  cause  of  action  that 
the  holders  of  the  legal  title  to  the  prop- 
erty should  be  made  parties  to  the  case. 

2.  In  an  action  brought  by  a  plaintiff  to  re- 
cover possession  of  land,  the  petition  alleged 
that  the  plaintiff  was  the  owner  of  the  land 
nnder  written  evidence  of  title.  An  amend- 
ment was  offered  setting  up  that  the  plaintiff 
at  the  commencement  of  the  action  was  the 
equitable  owner  of  the  land,  and,  as  such,  enti- 
tled to  the  possession  of  the  same.  Held,  that 
the  amendment  did  not  set  -forth  a,  new  and 
distinct  cause  of  action. 

3.  A  charter  erauted  by  a  superior  court  up- 
on a  petition  alleging  that  the  principal  office 
of  the  company  is  to  be  located  in  the  county 
in  which  the  petition  is  filed  is  a  valid  char- 
ter, notwithstanding  the  corporation  owns  no 
property  in  that  county,  and  the  work  in  which 
the  corporatiou  is  to  be  engaged  is  to  be  car^ 
ried  on  in  another  county. 

4.  While  a  corporation  chartered  by  a  supe- 
rior court  cannot  transact  the  business  for 
which  it  is  organized  until  at  least  10  per  cent 
of  the  capital  stock  has  been  actually  paid  iu, 
such  corporation  may  be  organized  immediate- 
ly npou  the  gi'anting  of  the  charter,  take  steps 
to  secure  subscripnons  to  the  capital  stock, 
and  collect  the  same  either  in  money  or  iu 
property;  and,  as  soon  as  10  per  cent,  of  the 
capital  stock  is  so  paid  in,  the  corporation  may 
exercise  all  the  corporate  powers  granted  in 
the  charter. 

5.  The  evidence  demanded  a  verdict  In  favor 
of  the  plaintiff,  and  the  court  did  not  err  in 
directing  the  jury  so  to  find. 

(Syllabus  by  the  Court.) 

EhTor  from  superior  conrt,  Haralson  conn- 
tj;  C.  G.  Janes,  Judge. 

Action  by  the  Inland  Acid  Company  against 
J.  ilL  McCandless  and  others.  From  a  judg- 
ment for  plaintiff  on  a  directed  verdict,  de- 
fendants bring  error.    Affirmed. 

King  &  Spalding  and  Edwards  &  Anlt,  for 
plalntlfTs  In  error.  E.  S.  Griffith,  A.  T.  Lon- 
don, John  D.  Little,  and  W.  V.  Turner,  for  de- 
fendant In  error. 


COBB,  3.  The  Inland  Add  Company 
toongbt  suit  In  the  superior  conrt  of  Haral- 
son connty  against  McCandless  and  others  for 
the  recovery  of  a  lot  of  land  and  the  mineral 
Interest  in  three  other  lots,  for  injunction,  the 
.■ancellation  of  certain  deeds,  and  other  relief. 
The  petition  alleged  that  the  plalutifT  claimed 
title  to  the  property  sued  for,  under  a  deed 
conveying  the  same  to  the  plaintiff  from  a 
named  person  and  on  a  given  date.  The  de- 
fendants in  their  answer  disclaimed  title  to  the 
lot  first  Indicated  above^  and  at  the  January 
42  S.Bl— 2» 


term,  1899,  the  court  directed  a  verdict  In 
favor  of  the  plaintiff.  The  case  came  to  the 
March  term,  1889,  of  this  conrt,  and  the  judg. 
ment  directing  a  verdict  was  reversed  upon 
the  ground  that  the  court  erred  in  holding 
that  a  sheriff's  deed  was  not  within  the  opera- 
tion of  the  registry  laws  of  this  state.  108  Ga. 
618,  34  S.  E.  142.  A  second  trial  was  had  at 
the  July  term,  1900,  of  the  superior  court  of 
Haralson  county,  and  that  trial  resulted  again 
in  the  court  dh^cting  a  verdict  for  the  plain- 
tiff. The  case  came  to  this  court  at  the  Oc- 
tober term,  1900,  and  the  judgment  was  again 
reversed;  this  court  holding  that  the  direction 
of  a  verdict  was  improper,  for  the  reason  that 
the  evidence  did  not  show  that  the  plaintiff 
bad  title  to  the  property  In  controversy;  the 
rulhig  being  contained  In  the  first  beadnote, 
which  is  In  the  following  language:  "A  deed  to 
designated  persons  'as  Incorporators'  of  a  nam- 
ed 'company,'  which  had  not  in  fact  been  in- 
corporated, did  not,  upon  the  granting  by  a  sn- 
perior  court  of  a  charter  to  a  company  of  like 
name,  and  composed  of  these  same  persons, 
ipso  facto  operate  to  pass  to  such  company  the 
legal  title  to  the  property  In  the  deed  describ- 
ed." 112  Ga.  291,  87  S.  B.  4il9.  At  the  Jan- 
uary term,  1901,  of  the  superior  court,  the 
plaintiff  offered  an  amendment  to  Its  petition. 
In  which  It  alleged  that  It  claimed  "equitable 
title  to  all  the  property"  described  In  the  pe- 
tition, and  then  alleged  that  the  corporators 
of  the  plaintiff,  prior  to  its  Incorporation,  with 
the  e3cpectation,  purpose,  and  agreement  of 
procuring  a  charter  and  organlzhig  the  corpo- 
ration afterwards  formed  as  the  Inland  Acid 
Company,  upon  negotiations  through  Singleton, 
one  of  the  corporators  above  referred  to,  who 
acted  by  agreement  for  all  the  corporators, 
purchased  the  mineral  Interest  in  the  three 
lots  above  referred  to,  for  a  valuable  consid- 
eration; Singleton  taking  the  deed  in  his  own 
name,  by  agreement,  for  the  use  and  benefit 
of  the  corporators,  until  the  company  was 
chartered  and  organized.  Each  of  the  corpo- 
rators contributed  to  the  payment  of  the  pur- 
chase money,  and  they  took  possession  of  the 
property  under  the  deed,  and  mined  and  oper- 
ated the  property  until  the  corporation  was 
organized,  when  they  turned  over  the  posses- 
sion of  the  property  to  the  corporation.  The 
corporators  filed  a  petition  to  the  superior 
court,  praying  that  they  might  be  bicorporat- 
ed  as  the  Inland  Acid  Company,  and,  after 
proper  notice  had  been  given,  an  order  grant- 
ing a  charter  was  obtained.  The  corporators 
met  and  organized,  subscribing  for  all  of  the 
capital  stock,  electing  officers,  and  tendering 
to  the  company  the  property  they  acquh%d 
from  Singleton  In  full  payment  of  their  sub- 
scriptions, and  the  property  was  so  accepted 
by  the  company,  and  the  subscribers  released 
from  fmrther  liability  on  account  of  such  sub- 
scriptions; the  reasonable  cash  value  of  the 
property  being  sufficient  to  discharge  in  full 
such  liability.  The  corporation  then  went  in- 
to possession  and  mined  and  operated  the 
property,  laying  out  large  sums  of  money  and 
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continuing  In  adverse,  public,  uninterrupted, 
.tnd  peaceable  possession  of  the.  property  un- 
der the  deed  to  the  corporators  until  forcibly 
ousted  by  the  defendants.  Since  the  filing  of 
the  petition  the  corporators,  recognizing  that 
tbey  were  holding  the  legal  title  for  the  bene- 
fit merely  of  the  corporation,  haye  executed 
deeds  to  the  corporation  to  the  mineral  inter- 
est In  the  three  lots  referred  to  in  the  peti- 
tion. The  plaintitF  averred  that,  upon  the 
facts' above  alleged,  it  'was  at  the  time  of  fil- 
ing the  petition  the  equitable  owner  of  the 
property,  and,  as  sncfa,  entitled  to  recover  the 
same.  This  amendment  was  allowed  and 
filed,  and  at  the  same  term  a  motion  was  made 
to  strike  the  amendment  upon  the  grounds 
that  It  set  forth  no  cause  of  action,  and  that, 
even  If  a  cause  of  action  was  set  forth  there- 
in, It  was  a  new  and  distinct  cause  of  action, 
in  that  in  the  original  petition  the  plaintiff 
relied  for  a  recovery  on  a  strict  legal  title 
to  the  property  sued  for,  and  the  amendment 
was  a  departure  from  this  claim,  being  found- 
ed upon  an  equitable  title  which  was  not  re- 
ferred to  in  the  original  petition,  nor  there 
relied  upon  as  a  ground  of  recovery,  and  on 
the  further  ground  that  the  amendment  was 
defective  for  the  reason  that  there  was  a  non- 
Joinder  of  parties  defendant.  The  court  over- 
ruled the  motion  to  strike  the  amendment,  and 
the  defendants  filed  their  exceptions  pendente 
Ute,  which  were  duly  certified  and  entered  of 
record.  The  defendants  answered  the  petition 
as  amended,  denying  that  the  plaintiff  had  ei- 
ther a  legal  or  equitable  title  to  the  property 
In  cnntroversy,  and  also  denying  all  the  mate- 
rial averments  In  the  petition  in  reference  to 
:he  manner  in  which  the  plalntlfT  claimed  to 
be  the  equitable  owner  of  the  property.  They 
further  denied  that  the  plalntifT  was  a  corpo- 
ration under  the  laws  of  this  state,  it  being 
averred  ttiat  the  alleged  charter  of  the  com- 
pany was  granted  by  a  superior  court  of  a 
county  which  had  no  Jurisdiction  to  grant  the 
same,  and  that,  even  If  the  court  had  Juris- 
diction to  grant  the  charter,  the  corporation 
had  no  right  to  exercise  corporate  powers  and 
privileges  until  10  per  cent,  of  the  capital 
stock  had  been  paid  In.  and  that  this  had  never 
been  done  as  required  by  law.  Upon  the 
pleadings  as  amended  the  case  went  to  trial 
for  the  third  time,  and  the  Jodge  again  di- 
rected a  verdict  in  favor  of  the  plaintiff.  The 
case  Is  here  upon  a  bill  of  exceptions  assigning 
error  upon  the  refusal  to  strike  the  amendment 
to  the  plaintiff's  petition,  and  upon  various  rul- 
ings made  at  the  trial. 

1.  Were  the  allegations  of  tiie  amendment 
to  the  petition  sufficient  to  anthorize  a  recov- 
ery by  the  plaintiff  as  the  equitable  owner 
of  the  property  in  controversy?  While  under 
the  deed  to  M.  T.  Singleton  he  acquired  the 
legal  title  to  the  propoty  conveyed,  he.  In 
eqolty,  held  the  same  for  the  benefit  of  him- 
self and  associates,  to  be  used  in  the  mining 
enterprise  whlcb  was  to  be  carried  on  by 
ttiem  through  the  instrumentality  of  the  cor^ 
poratton   thereafter    to    be    organized.     Al- 


though the  deed  from  M.  T.  Singleton  to  him- 
self and  his  associates  passed  the  legal  title 
to  the  grantees,  still  they  held  the  same,  in 
equity,  subject  to  the  agreement  above  re- 
ferred to;  that  is,  that  the  property  should  be 
used  for  the  benefit  of  them  all  in  the  mining 
enterprise  which  was  to  be  carried  on  by  the 
corporation  to  be  formed.  Under  the  allega- 
tions of  the  amendment,  any  one  of  the  gran- 
tees in  this  deed,  after  the  creation  of  the 
corporation,  could,  in  equity,  compd  the  oth- 
er grantees  to  convey  the  property  to  the 
corporation  in  execution  of  the  ti^t  which 
arose  by  virtue  of  the  agreement  between  the 
parties.  The  grantees  did  not  stand  seised 
of  the  property  as  tenants  in  common,  each 
owning  an  absolute  interest  in  thfe  property, 
but,  in  equity,  each  was  seised  of  his  Interest 
In  the  property  for  the  benefit  of  all  in  the 
mining  enterprise  which  was  thereafter  to  be 
conducted  by  a  corporation  chartered  under 
the  laws  of  this  state.  As  soon  as  the  cor- 
poration was  created,  and  became  capable, 
under  the  law,  of  acquiring  title  to  property, 
it  became  the  equitable  owner  of  the  prop- 
erty. The  transaction  between  Singleton  and 
his  associates  was.  In  effect,  an  agreement 
between  them  to  hold  the  title  to  the  property 
until  the  corporation  should  come  into  ex- 
istence, and  then  convey  the  same  to  It  It 
was  similar  to  a  conveyance  to  a  person  in 
trust  until  another  person  should  come  Into 
being.  Under  such  circumstances,  as  soon 
as  the  person  for  whose  benefit  the  trust  is 
created  comes  into  being,  and  becomes  capa- 
ble of  holding  property,  the  trust  becomes 
ececuted;  and,  notwithstanding  the  trustee 
still  holds  the  legal  title,  equity  considers 
the  person  for  whose  benefit  the  trust  was 
created  as  the  owner  of  the  property  for  all 
purposes.  So  in  this  case  the  moment  the 
corporation  was  created,  and  became  author- 
ized, under  the  law,  to  acquire  property.  It 
could  have  compelled  Singleton  and  his  asso- 
ciates to  convey  the  property  to  it;  and.  If 
they  failed  or  refused  to  do  this,  equity,  con- 
sidering that  done  whlcb  ought  to  Iiave  be«i 
done,  would  treat  the  corporation  as  the  own- 
er of  the  property,  notwithstanding  the  naked 
legal  title  was  still  outstanding  in  Singleton 
and  his  associates.  The  petition  alleged  that 
the  corporation  was  duly  chartered  and  legal- 
ly organized.  Under  these  averments  the  cor- 
poration became,  in  equity,  the  owner  of  the 
property,  and,  as  such,  could  maintain  an 
action  to  recover  possession  of  the-  same 
against  one  who  had  wrongfully  dispossessed 
It,  or  could  recover  upon  its  prior  possession 
against  one  who  was  a  mere  wrongdoer.  See 
Pitts  V.  McWhorter,  8  Ga.  5,  46  Am.  Dec. 
405,  and  Van  Epps"  Annotations  in  r^rlnt 
edition.  It  is  said,  however,  that  the  doc- 
trine that  a  perfect  equity  la  equivalent  to 
the  legal  title  is  restricted  to  the  relation  »f 
vendor  and  purchaser  (see  Howell  v.  EUIb- 
berry,  79  Ga.  480,  5  S.  B.  96,  and  cases  cited), 
and  that  in  the  present  case  M.  T.  Singleton 
and  his  associates  and  the  Inland  Acid  Com- 
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[utny,  a>  •  corporation,  did  not  sustain  to 
each  other  this  relation.  It  Is  true  that  the 
consideration  upon  which  Singleton  and  his 
associates  agreed  to  convey  the  property  to 
the  Inland  Add  Company  when  It  should  be 
organized  as  a  corporation  did  not  move  from 
the  corporation,  for  the  reason  that  at  the 
time  the  agreement  was  entered  Into  the  cor- 
iwration  was  not  In  existence.  When  the 
I^;al  title  to  the  property  was  In  M.  T.  Sin* 
gleton  alone,  under  the  allegations  ot  the 
amendment,  the  agreement  between  him  and 
'  his  associates  was  that  he  was  to  convey  the 
property  to  himself  and  associates,  to  be 
held  by  them  for  the  benefit  of  another  per- 
son that  was  to  come  into  existence  (that  Is, 
the  corporation),  and  In  the  meantime  to  hold 
and  use  the  property  for  the  purposes  which 
were  to  be  afterwards  carried  out  through 
the  Instrumentality  of  the  corporation,  and 
that  the  full  purchase  price  was  paid  to  M. 
T.  Singleton.  The  relation  of  vendor  and 
purchaser  existed  between  M.  T.  Singleton 
and  the  grantees  In  the  deed  from  him,  and 
his  grantees  were  to  bold  the  property  In  trust 
for  the  benefit  of  another  person  tbereatta 
to  come  into  existence;  and  as  soon  as  that 
person  came  into  existence,  and  was  author- 
ized, under  the  law,  to  acquire  property.  It 
occupied  the  status  of  a  [nirchaser  from  M. 
T.  Singleton.  While  a  deed  from  the  gran- 
tees of  M.  T.  Singleton  was  necessary  to 
clothe  this  purchaser  with  the  legal  title  to. 
the  property.  It  was,  in  equity,  a  purchaser 
from  3i.  T.  Singleton.  Though  a  stranger  to 
the  consideration,  it  is  no  less  a  purchaser. 
It  is  said,  however,  that  the  amendment 
should  not  have  been  allowed,  because,  even 
If,  under  the  facts  alleged,  the  plaintiff  was 
the  equitable  owner  of  the  property,  it  was 
necessary.  In  curder  to  obtain  a  decree  to  this 
effect,  that  M.  T.  Singleton  and  his  associates 
should  have  been  made  parties  to  the  case. 
When  a  plaintiff  seeking  to  recover  posses- 
sion of  real  property  is  not  the  holder  of  the 
legal  title,  but  relies  upon  a  perfect  equity, 
it  Is  not  absolutely  essential  that  the  person 
in  whom  the  legal  tiUe  to  the  property  is 
vested  should  be  made  a  party  to  the  suit 
It  is  necessary,  of  course,  that  4be  allega- 
tions should  be  such  as  to  show  tliat  the 
equity  set  up  by  the  plaintiff  is  superior  to 
the  outstanding  legal  titie,  and  a  Judgment 
In  the  case  would  not  conclude  the  holder  of 
the  legal  title.  If  be  was  not  a  party  to  the 
case.  In  the  present  case,  under  the  facts 
alleged,  it  not  only  appears  tliat  the  plaintiff 
lias  a  perfect  equity  to  the.  property  in  con- 
troversy, but  it  also  appears  that  the  hold- 
ov  of  the  l.egal  title  which  was  outstanding 
at  the  time  the  suit  was  brought  have  con- 
veyed to  the  plaintiff  all  of  their  Interest  in 
the  property.  The  court  did  not  err  in  over- 
mllng  the  motion  to  strike  the  amendment, 
•0  tar  as  it  raised  the  questions  that  there 
was  no  cause  of  action  set  fortb  therein,  and 
that  there  was  a  want  of  proper  parties. 
2.  It  la   said,   though,  that,  even  U  the 


amendment  set  forth  a  cause  of  action,  it 
should  have  been  stricken,  for  the  reason  that 
it  set  forth  a  new  and  distinct  cause  of  ac- 
tion. To  determine  this  question,  it  is  nec- 
essary to  ascertain  what  was  the  cause  of 
action  set  forth  In  the  original  petition.  If 
the  right  to  recover  the  property  in  contro- 
versy upon  the  legal  titie  was  the  cause  of 
action  originally  set  forth,  then  it  would 
geem  that  the  amendment  did  contain  a  new 
cause  of  action,  for  it  was  based  upon  an  al- 
leged right  to  recover  the  property  upon  an 
equitable  title.  It  needs  no  argument  to 
show  that  an  equitable  titie  Is  entirely  sep- 
arate and  distinct  from  a  legal  titie.  To 
say,  however,  that  the  cause  of  action  set 
forth  in  the  original  petition  was  the  right  to 
recover  upon  a  legal  tiUe,  Is  giving  the  term 
"cause  of  action"  too  restricted  a  meaning. 
The  cause  of  action  in  such  a  case  consists 
not  only  of  the  right  of  the  plaintiff,  but  ot 
the  wrong  of  the  defendant.  The  right  of 
the  plaintiff  consists  In  being  entitied  to  the 
possession  ot  the  property  which  la  owned 
by  him,  and  the  wrong  of  the  defendant  con- 
sists In  his  withholding  from  the  plaintiff 
that  which  Is  rightfully  his.  Under  this 
view  of  the  matter,  the  cause  of  action  set 
forth  In  the  original  petition  was  based  upon 
two  facta.— ownership  of  the  property  by  the 
plaintiff,  and  the  wrongful  withholding  of 
possession  by  the  defendants.  The  purpose 
Of  the  suit  was  to  recover  of  the  defendants 
that  which  they  were  wrongfully  withhold- 
ing from  the  plaintiff;  that  Is,  the  posses- 
sion of  the  property.  If  this  be  a  correct 
analysis  of  the  petition,  then  any  fact  which 
would  tend  to  establish  that  the  plaintiff  was 
the  owner  of  the  property,  and  entitled  to  the 
possession  thereof  as  against  the  defendants, 
would  be  germane  to  the  cause  of  action  set 
forth  in  the  petition.  If  the  plalntifTs  cause 
of  action  was  based  upon  ownership,  tben 
anything  which  tended  to  show  ownership 
would  be  part  and  parcel  of  the  cause  ot  ac- 
tion. Ownership  of  land  may  be  shown  by 
evidence  of  written  titie,  or  by  facts  from 
which  a  Jury  could  find  that  the  plaintiff  had 
a  perfect  equity  In  the  property.  The  plain- 
tiff seeks  to  recover  the  land  because  it  la 
the  owner  of  the  same.  It  is  true  that  In  tiie 
original  petition  it  is  alleged  that  the  plain- 
tiff Is  the  owner  because  it  has  written  evi- 
dence of  titie.  In  the  amendment  it  still 
maintains  that  it  is  the  owner,  and  does  not 
depart  from  this  claim,  but  says  its  ownership 
is  derived,  not  from  written  evidence  of  ti- 
tle, but  from  a  state  of  facts  which  gives 
it  such  an  equity  In  the  property  as  to  entitie 
It  to  maintain  its  action.  Under  this  view  of 
the  case,  the  amendment  did  not  set  forth  a 
new  and  distinct  cause  of  action,  and  the 
motion  to  strike  the  same  was  properly  over- 
ruled. See,  generally,  on  the  subject  of 
cause  ot  action,  1  Enc.  PL  &  Prac.  116  et 
seq.;  6  Am.  &  Bng.  Enc.  lanr  (2d  Bd.)  776; 
1  Rap.  &  L.  law  Diet  tit  "Oanse  ct  Ac- 
tion"; 1  Cyd.  Law  *  Froc.  634  et  leq.;  Bliaa, 
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CJode  PL  (3a  Ua.)  I  126;  Andrews,  Stepb.  PI. 
(2d  Ed.)  i  2:14;  Veeder  y.  Baker,  83  N.  Y. 
leO;  Sibley,  Action,  {  26  et  seq.  There  Is 
nothing  In  the  case  of  White  v.  Moss,  67  Ga. 
89,  which  conflicts  with  the  ruling  now 
made.  While  in  that  case  Mr.  Justice  Craw- 
ford said  that  an  amendment  In  an  action  of 
ejectment  setting  up  an  equitable  title  in 
the  plaintiff  added  a  new  cause  of  action,  stlU 
the  case  was  really  decided  npon  the  point 
that  the  amendment  was  properly  disallow- 
ed because,  under  the  law  as  it  then  stood 
In  this  state,  new  parties  could  not  be  made 
at  law  by  amendment,  and  it  was  necessary 
to  the  maintenance:  of  the  cause  of  action 
set  forth  in  the  amendment  that  other  parties 
should  be  brought  Into  the  litigation.  Nei- 
ther Is  there  anything  in  this  ruling  which 
conflicts  with  the  numerous  rulings  of  this 
court  to  the  effect  that  where  a  salt  is 
brought,  seeking  to  enforce  a  common-law 
liability,  an  amendment  seeking  to  enforce  a 
statutory  liability  adds  a  new  cause  of  ac- 
tion. One  test  as  to  whether  the  amendment 
adds  a  new  cause  of  action  Is  whether  the 
Judgment  In  the  case  as  it  originally  stood 
would  bar  a  suit  upon  the  cause  of  action 
alleged  In  the  amendment  Under  this  test. 
In  a  case  of  the  character  of  those  last  re- 
ferred to,  the  amendment  would  add  a  new 
cause  of  action,  for  the  simple  reason  that 
one  who  seeks  to  enforce  a  common-law  lia- 
bility and  falls  will  not  be  precluded  from  en- 
forcing a  statutory  liability  against  the  same 
parties,  growing  out  of  the  same  state  of  facts. 
If  we  have  correctly  analyzed  the  petition  in 
the  present  case  as  one  In  which  a  recovery 
IS  sought  because  the  plaintiff  Is  the  owner  of 
the  property,  then  all  rights  of  ownership  are 
thus  directly  Involved  In  the  litigation,  and  a 
finding  In  favor  of  the  defendants  would  have 
forever  precluded  the  plaintiff  from  briuglng 
another  suit  against  the  defendants  to  recover 
the  property  upon  the  facts  alleged  in  Hie 
amendment. 

&  The  defendants  filed  a  plea  setting  up 
that  the  Inland  Acid  Company  is  not  a  cor- 
poration under  the  laws  of  this  state,  for  the 
reason  that  Its  alleged  charter  was  granted 
by  the  superior  court  of  Polk  cotmty,  and  that 
the  business  intended  to  be  carried  on  was 
that  of  mining  ore  In  the  county  of  Haralson; 
that  It  does  not  appear  that  the  plaintiff  own- 
ed any  property  in  Polk  county,  or  Intended 
to  transact  any  boslness  In  connection  with 
the  mining  of  ore  In  that  county.  It  appears 
from  the  evidence  that  M.  T.  Singleton  and 
bis  associates  filed  a  petition,  addressed  to 
the  superior  court  of  Polk  county,  praying 
that  they  might  be  incorporated  under  the 
name  of  the  Inland  Acid  Company;  reciting 
In  their  petition  that  the  ofiSce  and  place  of 
business  of  the  corporation  was  to  be  at 
Oedartown,  in  that  county,  and  that  an  order 
was  passed  by  the  Judge  of  the  superior  court 
Incorporating  the  Inland  Add  Company,  as 
prayed  for  in  the  petition.  It  also  appears 
from  the  evidence  that  the  property  In  con- 
is  located  in  the  county  of  Haralson, 


and  that  the  mining  operations- of  the  corpora- 
tion were  conducted  wholly  In  that  county. 
The  superior  courts  of  this  state  have  the  pow- 
er to  create  corporations  of  the  character  of 
that  sought  to  be  created  by  the  petition  of 
M.  T.  Singleton  and  his  associates.  The  Juris- 
diction of  the  superior  court  of  a  particular 
county  to  grant  a  charter  to  a  corporation  de- 
pends upon  the  allegations  in  the  petition;  the 
law  declaring  that  "persons  desiring  the  char- 
ter shall  file  in  the  office  of  tiie  derk  of  the 
superior  court  of  the  county  in  which  they 
desire  to  transact  business"  a  petition  setting' 
forth  the  object  of  the  association,  etc.,  and 
that  this  petition  shall  be  published  "in  the 
nearest  public  gazette  to  the  point  where  such 
bushiess  Is  located."  Olv.  Code,  {  2350.  If 
the  ipetition  shows  upon  its  face  that  the  cor- 
poration Is  to  transact  business  In  the  county 
In  which  the  petition  is  filed,  the  superior 
court  of  that  county  has  Jurisdiction  to  grant 
an  order  creating  the  corporation.  -  A  corpora- 
tion transacts  its  business  at  the  place  where 
Its  members  are  required,  under  the  charter, 
to  meet  for  the  purpose  of  attending  to  the 
affairs  of  the  corporation;  that  Is,  at  the  place 
where  its  principal  office  is  located.  A  corpo- 
ration may  transact  Its  corporate  business  In 
one  place,  and  the  work  necessary  to  effectuate 
the  purposes  of  the  corporation  may  be  car- 
ried on  in  an  entirely  different  place.  That 
Is  to  say,  the  principal  office  of  a  corporation 
need  not  be  at  the  place  where  the  work  of 
the  corporation  Is  being  carried  on.  It  is  not 
absolutely  essential  that  the  corporation  should 
own  property  at  the  place  where  its  principal 
office  is  located.  The  requirement  In  tlie  Code 
that  the  petition  aball  be  filed  in  the  county 
tn  which  the  corporation  desires  to  transact 
business  refers  to  the  transaction  of  corporate 
business,  such  as  the  meeting  of  the  members 
of  the  corporation  tor  the  puri)ose  of  organ- 
Izing  and  attending  to  the  corporate  affairs 
of  the  company;  that  is,  the  statute  refers 
to  the  county  In  which  the  principal  office 
of  the  corporation  is  located;  and  the  require- 
ment that  the  petition  shall  be  published  In 
the  nearest  public  gazette  to  the  point  where 
such  business  Is  located  refers  to  the  business 
of  the  corporation  usually  transacted  at  its 
principal  office.  The  petition  for  Incorporation 
In  the  present  case  alleged  that  the  principal 
office  of  the  corporation  was  to  be  at  Cedar- 
town,  which  is  In  the  coonty  of  Polk,  and 
the  superior  court  of  that  county  had  Juris- 
diction to  pass  an  order  granting  the  appli- 
cation for  a  charter.  See,  In  this  connection, 
Jossey  T.  RaUway  Co.,  102  Ga.  706,  28  S.  K. 
278. 

4.  It  is  said  the  court  erred  In.  dlrecUiis  • 
verdict  in  fiiTor  of  the  plaintiff,  for  the  rea- 
son that  It  did  not  appear  that  10  per  cent, 
of  the  stock  of  the  Inland  Acid  Company  had 
been  paid  In,  and  that  until  this  was  done  It 
bad  no  right  to  exercise  corporate  powers. 
The  petition  for  incorporation  recited  that  10 
per  cent  of  the  capital  stock  had  been  actual- 
ly paid  in.  It  Is  not  necessary,  however,  to 
determine  In  tb*  present  case  whether  this 
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recital  In  the  petition  Is  conclusive  evidence 
of  this  fact,  as  against  one  wlio  Is  a  mere 
trespasser  upon  property  claimed  by  the  cor- 
poration. As  soon  as  a  corporation  is  organ- 
ized. It  certainly  has  a  right  to  collect  In  sub- 
scriptions, to  Its  capital  stock;  and,  as  soon  as 
10  per  cent,  of  the  subscriptions  is  actually 
paid  In,  It  may  begin  to  transact  the  busi- 
ness for  tvhich  It  was  created.  Subscriptions 
for  stock  may  be  collected  either  in  cash  or 
In  property,  and,  if  collected  in  pn^ierty,  c«- 
tnlnly  a  third  person  who'  is  not  a  creditor 
wopld  not  have  the  right  to  raise  the  ques- 
tion that  the  property  was  not  of  sufficient 
value  to  discharge  the  amount  due  on  the  sub- 
scriptions, or  that  the  title  to  the  property 
acquired  was  for  any  reason  defective.  The 
failure  of  a  corporation  to  have  collected  10 
per  cent  of  the  subscriptions  to  Its  capital 
stock  would  certainly  be  no  bar  to  a  suit 
which  was  Instituted  for  the  very  purpose  of 
complying  with  this  requirement  of  the  law. 
Branch  v.  Glass  Works,  95  Ga.  573,  23  8.  E. 
128.  In  addition  to  this,  It  Is  no  concern  of 
a  debtor  of  a  corporation,  or  of  a  person  who 
Is  ■wrongfully  withholding  property  belonging 
to  It.  that  It  has  not  compiled  with  the  condi- 
tions precedent  In  Its  charter,  or  has  laid  its 
charter  subject  to  forfeiture  by  a  nonusa:  or 
misuser  of  corporate  powers.  1  Mor.  Prlv.  Corp. 
!S  31,  1015;  City  of  Atlanta  v.  Gate  City  Gas- 
light Co.,  71  Oa.  106.  The  undisputed  evi- 
dence la  tliat  the  members  of  this  corporation 
agreed  at  a  meeting  held  for  the  purpose  of 
organizing  the  corporation  that  the  property 
described  in  the  deed  from  Singleton  to  him- 
self and  his  associates  should  be  taken  by  the 
company  bx  full  satisfaction  of  the  subscrip- 
tions to  stock  which  had  been  made  by  them, 
and  that,  acting  upon  this,  the  coriwratlan 
went  Into  possession  of  the  property.  It  is  true 
that  the  corporation  did  not,  under. this  ar- 
rangement, acquire  the  legal  title  to  the  prop- 
erty; but  It  became,  as  has  been  heretofore 
shown,  the  equitable  owner  thereof,  and  could 
assert  Its  ownership,  not  only  against  the  hold- 
ers of  the  legal  title,  but  against  any  one 
who  claimed  adversely,  to  It  This  was  done 
before  the  mining  operations  by  the  corpora- 
tion, as  such,  began;  and  as  the  agreed  value 
of  the  property  was  more  than  sufficient  not 
only  to  pay  10  per  cent  of  the  amount  sub- 
scribed for  stock,  but  the  entire  amount  of 
such  stock,  the  corporation,  by  virtue  of  this 
arrangement  became  authorized  to  exercise 
an  the  corirarate  powers  that  the  laws  of 
Georgia  bestowed  upon  it 

5.  The  foregoing  discussion  deals  with  all 
of  the  points  which  were  insisted  on  In  the 
brief  of  counsel  for  the  plalntlfts  In  error, 
except  that  which  complains  that  the  Judge 
erred  In  directing  a  verdict  In  favor  of  the 
plaintiff,  for  the  reason  that  the  evidence 
did  not  demand  a  finding  In  Its  favor.  After 
a  careful  exaniilnatlon  of  the  pleadings  and 
the  evidence,  we  are  satisfied  that  no  other 
verdict  than  the  one  directed  could  have  been 
legally  rendered  In  this  case.    Counsel  for 


the  plalntifTs  in  emnr  In  their  briefs  insist 
that  there  was  evidence  which  would  have 
■authorized  the  Jury  to  find  that  the  defend- 
ant McCandless  bad  title  to  at  least  a  one- 
tenth  undivided  interest  In  the  property  in 
controversy.  We  do  not  think  that  under 
the  pleadings  in  this  case,  there  was  any  oth- 
er issue  raised  than  one  involving  entire 
ownership  of  the  property  In  controversy. 
The  plaintiff  relied  upon  an  equitable  title  to 
the  entire  Interest  In  the  property,  and  the 
defendants  McCandless  and  Smltii  claimed  In 
their  answer  to  be  the  owners  ot  the  entire 
interest  According  to  the  pleadings,  the  is- 
sue was  clear-cut  It  was  entire  ownership 
of  the  property  in  the  plaintiff,  opposed  to  en- 
tire ownership  in  the  defendants.  The  peti- 
tion alleged  in  the  eighth  paragraph  that  "J. 
M.  McCandless  claims  right  and  title  to  min- 
erals, mining  interests,  and  privileges"  in 
and  to  the  property  In  controversy  under  a 
deed  from  Bedwlne,  who  derived  his  title 
through  a  sheriff's  sale.  It  was  alleged  In 
the  thirteenth  paragraph  that  the  deed  from 
the  sheriff  to  Redwlne  and  from  him  to  Mc- 
Candless constituted'  a  cloud  upon  the  title 
of  the  plaintiff.  The  answer  to  the  eighth 
paragraph  Is  in  these  words:  "This  para- 
graph Is  trne."  The  answer  to  the  thirteenth 
paragraph  la  In  these  words:  "Plaintiff  has 
no  title  as  against  the  conveyances  herein 
described."  While  In  the  original  answer 
and  in  the  different  amendments  to  the  an- 
swer there  may  be  found  general  denials  of 
those  paragraphs  of  the  petition  which  al- 
lege title  In  the  plaintiff.  It  Is  apparent  from 
the  answer  as  a  whole  that  the  defendants 
relied,  so  far  as  their  pleadings  are  concern- 
ed, entirely  upon  the  title  derived  through  the 
sheriff's  deed.  There  la  not  a  bint  or  sugges- 
tion In  any  portion  of  the  answer  that  Mc- 
Candless relied  upon  any  other  title,  or  that 
he  claimed  In  this  case  any  other  Interest  In 
the  property  than  that  which  would  have  re- 
sulted from  the  deeds  referred  to  in  the  an- 
swer if  they  had  been  valid  conveyances  of 
the  property.  It  is  true  that  there  appears 
in  the  brief  of  evidence  a  statement  that 
there  was  offered  in  evidence  an  agreement 
"by  which  M.  T.  Singleton  sells  and  conveys 
to  John  M.  McCandless  a  one-tenth  Interest" 
In  the  property  in  controversy,  and  that  this 
agreement  was  dated  October  16,  1895.  But 
nowhere  in  the  answer  does  the  defendant 
McCandless  plead  the  title  apparently  derived 
from  this  agreonent  as  a  defense  to  the 
plahitlfl'a  action.  If  the  defendants  had  rest- 
ed theb:  defense  solely  upon  a  denial  of  the 
plaintiff's  title,  and  the  evidence  Introduced 
had  shown  that  McCandless,  under  the  agree- 
ment referred  to,  really  had  title  to  an  undi- 
vided one-tenth  Interest  In  the  property.  It  is 
possible  that  the  direction  of  a  verdict  against 
him  for  the  entire  Interest  In  the  property 
would  have  been  erroneous;  but  when  In  bis 
answer  he  does  not  rest  his  defense  entirely 
upon  a  denial  of  the  plaintiff's  -title,  but  ad- 
mits the  allegation  of  the  petition  which,  In 
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effect,  charges  that  hie  only  claim  to  the 
property  is  under  deeds  of  a  certain  date  and 
character,  and  falls  to  prove  that  be  does  hold 
title  under  the  deeds  referred  to  In  the  peti- 
tion, no  other  termination  of  the  case  could 
be  properly  had  than  one  directing  that  In 
the  issue  thus  made  the  piaintifF  has  prevail- 
ed, when  the  evidence  supports  the  allega- 
tions of  the  plaintiff  as  to  its  title.  The 
brief  of  evidence  does  not  disclose  the  con- 
tents of  the  agreement  under  which  the  de- 
fendant McCandless  claims  to  own  a  one- 
tenth  Interest  in  the  property.  All  that  ap- 
pears in  the  record  as  to  the  character  of  the 
conveyance  is  in  the  quotation  above  made, 
which  was  merely  a  conclusion  of  counsel 
who  drew  the  bill  of  exceptions  as  to  the 
legal  effect  of  the  paper.  But  even  treating 
the  agreement  as  vesting  title  In  McCandless 
to  an  undivided  one-^tenth  interest  in  the 
property  at  the  date  of  the  agreement,  under 
the  pleadings  this  title  Is  not  relied  on  as  a 
defense  in  this  case.  It  may  be  then  asked, 
for  what  purpose  was  It  Introduced  in  evi- 
dence? Even  If  not  relied  upon  as  a  muni- 
ment of  title,  it  may  have  been  admissible 
to  show  that  at  the  date  of  the  agreement  M. 
T.  Singleton  was  dealing  with  the  property 
as  his  own,  and  apparently  at  that  time  not 
recognizing  the  trust  which  he  afterwards 
set  up  in  the  property  for  the  benefit  of  him- 
self and  his  associates.  But  be  this  as  it 
may,  the  mere  fact  that  it  was  introduced  in 
evidence  will  not  give  the  defendant  the 
right  to  rely  upon  It  as  evidence  of  title,  as, 
under  the  pleadings  In  the  case,  there  Is  noth- 
ing to  show  that  tUa  title  was  relied  npon  In 
any  way. 

Judgment  affirmed.  All  the  Joatices  con- 
curring, except  LITTLE,  J.,  disqualifled,  and 
LEWIS,  i^  absent  on  account  of  Bickness. 


(131  N.  C.  60) 

ATERS  et  al.  r.  MAKBL7. 

(dnprane  C!ooTt  of  North  Carolina.    Sept.  2B, 
1902.) 

TBNDORS  AND  VENDEES— EXECUTORY  CON- 
TRACT—ASSUMPTION OF  INCUMBRANCE-OR- 
DEB^DISCRBTION— PRESUMPTION— APPEAL.. 

1.  The  presumption  that  the  court  refused 
leave  to  amend  an  answer  as  a  mere  matter  of 
discretion,  when  the  order  is  silent  as  to  the 
ground  of  refusal,  is  rebutted  when  in  making 
up  the  case  on  appeal  the  judge  states  that  he 
<1>d  not  refuse  as  a  matter  of  discretion,  but  on 
the  ground  that  the  offered  amendment  was  in- 
sulflcient. 

2.  Where,  under  an  executory  contract  for 
the  purchase  of  land  which  was  incumbered  by 
a  mortgage,  it  was  agreed  that  the  install- 
ments of  the  purchase  price  as  they  matured 
should  be  applied  on  the  mortgage  until  it  was 
reduced  to  a  specified  sum,  the  vendee  did  not 
thereby  assume  the  payment  of  the  mortgage 
debt. 

3.  An  appeal  from  an  order  denying  a  motion 
to  amend  an  answer  is  premature.  Exception 
should  be  entered,  and  case  proceeded  with. 

t3.  Be*  Appeal  and  Enor,  veL  I,  Cent.  Ols.  U 

t70.  Tot. 


Appeal  from  soperlor  court,  Hyde  county; 
Jones,  Judge. 

Action  by  S.  B.  Ayera  and  others  against 
M.  Hakely  to  recover  money  paid  on  a  judg- 
ment recovered  against  plaintiffs  on  a  bond 
In  an  ejectment  suit,  on  the  ground  that  de- 
fendant had  agreed  to  hold  them  harmleas 
from  liability  on  such  bond.  From  an  or- 
der denying  defendant's  motion  to  amend  the 
answer  and  set  np  a  counteidalm,  be  ap- 
peals.   Appeal  dismissed. 

In  July,  1893,  H.  W.  Wahab  and  George 
Credle,  being  then  the  owners  of  a  certain 
tract  of  land  in  Hyde  county,  known  aa  the 
"Donnell  Farm,"  entered  into  a  written  con- 
tract and  agreement  to  sell  and  convey  the 
same  to  Stephen  B.  Ayers  for  the  price  of 
$40,000.  Five  thousand  dollars  of  the  pur- 
chase money  was  to  be  paid  in  November, 
1894,  and  $5,000  on  the  1st  of  November  In 
each  subsequent  year,  with  Interest  on  all 
unpaid  sums,  payable  annually,  until  the 
whole  purchase  money  should  be  paid. 
Makely,  the  defendant  In  this  action,  was  a 
party  to  the  contract  At  the  time  of  its 
execution  he  held  a  mortgage  on  the  tract 
of  land,  and  agreed  to  purchase  another  In- 
cumbrance on  the  same,  held  by  James  A. 
Bryan,  trustee  of  Miss  Donnell,  both  incum- 
brances aggregating  about  $25,000.  It  was 
further  agreed  in  the  contract  that  the  pay- 
ments to  be  made  by  Ayers  were  to  be  ap- 
plied to  the  payments  of  the  Incumbrances 
until  the  principal  of  the  incumbrances  and 
interest  thereon  should  be  reduced  to  $10,000. 
When  that  should  be  done,  then  Wahab  and 
Credle  and  their  respective  wives  were  to 
execute  and  deliver  to  Ayers  a  good  deed  In 
fee  to  the  land,  and  Ayers  at  the  same  time 
was  to  ezecDte  and  deliver  his  notes  to  Make- 
ly. aecnred  by  a  mortgage  upon  the  premises 
for  the  $10,000  In  two  payments  of  $5,000 
each,  to  be  a  first  lien  on  the  land.  Ayers 
was  also  to  execute  his  notes  to  W'abab  and 
Credle  for  the  balance  of  the  irarchase  mon- 
ey, to  be  secured  by  a  mortgage  on  the  prem- 
ises. It  was  also  agreed  that  bi  case  of  de- 
fault In  any  of  the  payments,  then,  at  the 
option  of  Ayers  and  Credle  and  Makely,  the 
contract  should  be  nnll  .and  void,  and  the 
total  amounts  tmpaid  should  be  considered 
due  and  payable  at  once.  Also  Ayera  was 
to  turnlsb  to  Makely  at  the  time  of  the  exe- 
cution and  delivery  of  the  contract  a  bond 
satisfactory  to  Makely  In  the  sum  of  $10,000 
guarantying  the  first  two  payments  provided 
for  by  this  contract  Under  the  said  con- 
tract Ayers  went  into  possession  and  control 
of  the  land  on  the  1st  day  of  November, 
1893,  the  rents  and  profits  for  that  year,  how- 
ever, to  belong  to  Wahab  and  Credle.  Dif- 
ferences and  controversies  having  arisen  be- 
tween Ayers  and  Wahab  and  Credle,  the  last 
two,  with  Makely,  Instituted  an  action  of 
ejectment  In  the  superior  court  of  Hyde  coun- 
ty against  Ayers,  and  demanded  possession 
of  the  land.    Ayers  filed  hia  answer  in  that 
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suit,  ond'gaTe  tbe  bond  as  required  by  law 
In  the  sum  of  $200,  Witb  sureties.  Under  an 
order  of  the  superior  court,  made  In  the 
cause,  Ayera  was  required  to  give  an  addi- 
tional bond' In  the  sum  of  $5,000  to  secure  tbe 
rents,  costs,  and  damages  that  might  be  sus- 
tained by  the  plaintiff.  Tbe  bond  was  given 
with  sureties.  WbOe  the  action  of  ejectment 
was  pending  against  Ayers,  tbe  plaintiffs  in 
the  action,  Makely,  Wahab,  and  Oredle,  en- 
tered Into  an  agreement  among  themselves 
whereby  Makely  institnted  an  Independent  ac- 
tion against  Wahab  and  Credle  in  tbe  supe- 
rior court  of  Hyde  county  for  the  foreclosure 
of  the  mortgage  held  by  Makely  upon  the 
land  and  the  part  of  the  notes  or  bonds  own- 
ed by  Makely  and  secured  by  the  deed  of 
trust  to  James  A.  Bryan.  Ayers  was  not  a 
party  to  the  agreement,  and  was  not  a  party 
to  the  action  of  foreclosure.  By  the  terms  of 
the  agreement  between  Makely  on  the  one 
part  and  Wahab  and  Credle  on  the  other,  it 
was  stipulated  and  provided  that  at  any  sale 
under  the  forectosure  decree  in  the  cause, 
Makely  would  bid  for  the  land,  or  cause  to 
be  bid  therefor,  such  sum  as  would  discharge 
tbe  indebtedness  due  him  as  aforesaid  by 
Wahab  and  Credle;  or,  if  he  failed  to  do  so. 
and  boK.^bt  the  land  himself  at  any  less 
price,  tha^  be  would  cancel  and  satisfy  the 
balance  of  his  Judgment  upon  his  debts  afore- 
said. Under  his  contract  and  agreement 
with  Wahab  and  Credle,  as  aforesaid,  the 
land  was  sold  by  Makely,  through  a  commis- 
sioner appointed  by  tbe  court,  on  the  11th 
day  of  May,  1886,  and  was  purchased  by  him 
for  $16,500;  and  the  residue  of  said  Judg- 
ment due  Makely,  after  crediting  the  amount 
brought  by  tbe  sale  of  the  land,  was  can- 
celed by  bim  under  his  agreement  aforesaid. 
Ayers,  notwithstanding  tbe  foreclosmre  and 
sale,  continued  to  remain  in  possession  of  the 
premises.  Pending  tbe  said  action  of  eject- 
ment, Henry  W.  Wahab  died  intestate,  and 
his  personal  representative  and  heirs  at  law 
were  made  parties  plaintiff  with  Makely  and 
Credle  therein.  A  Judgment  was  recovered 
in  said  action  of  ejectment  against  Ayers  and 
bis  sureties  and  in  favor  of  Geo.  Credle,  as 
surviving  partner  of  Wahab  &  Credle,  "or 
the  penal  sums  of  the  aforesaid  bonds  to  .  'e 
discharged  upon  the  payment  of  $3,200,  with 
interest  thereon  from  January  1,  1896,  being 
for  the  rents  and  profits  of  said  land  for  the 
year  1895,  and  for  the  further  sum  of  $464.65 
costs.  A  large  amount  has  been  paid  by 
some  of-  tbe  sureties  of  Ayers  on  the  Judg- 
ment recovered  against  them  in  the  suit  of 
ejectment  The  defendant  appealed  from  the 
Judgment  rendered. 

Rodman  &  Rodman  and  Geo.  W.  Ward, 
for  appellant    Chas.  F.  Warren,  for  appellees. 

MONTOOMBBT,  J.  (after  stating  the 
facts).  The  plaintiffs  in  this  action  are  Ayers 
and  tbe  sureties  on  his  bond  In  the  ejectment 
suit    In  tbe  complaint  they  allege  that  dur- 


ing tbe  pendency  of  the  action  of  ejectment 
Ayers  was  not  ejected  by  process  of  law,  but 
that  he  voluntarily  surrendered  possession  of 
the  premises  to  Makely  on  Makely's  express 
promise  to  Ayen  and  his  sureties  that  they 
should  not  be  held  responsible  for  tbe  rents 
and  profits  grovring  out  of  tbe  land  while 
Ayers  was  in  the  possession  thereof,  and  that 
he  would  hold  Ayers  and  his  sureties  harm- 
less against  any  demand  that  might  be  made 
on  them  for  the  rents  and  profits  by  Wahab 
and  Credle.  And  this  action  is  brought  to 
recover  from  Makely  the  amount  which  the 
sureties  have  had  to  pay,  and  will  have  to 
pay,  because  of  the  recovery  against  them  on 
tbe  bonds  in  the  ejectment  salt  Tbe  defend- 
ant In  his  answer,  denied  the  cause  of  action 
alleged  in  tbe  complaint  At  the  fall  term, 
1901,  of  Hyde  superior  court  he  moved  to 
amend  his  answer,  and  to  plead  counterclaims 
and  set-off.  Tbe  counterclaim  which  the  de- 
fendant desired  to  plead  was,  in  substance, 
that  Ayers  was  tbe  principal  in  the  bonds 
filed  In  the  ejectment  suit  and  that  tbe  other 
plaintiffs  were  sureties,  and  that  Ayers  owed 
him  $5,859.44,— that  amount  being  tbe  differ- 
ence between  the  amount  of  Makely's  bicum- 
brance  on  tbe  land  and  tbe  amount  at  which 
be  bought  the  land  at  the  commissioner's 
sale,— and  that  Ayers  had  assumed  tbe  pay- 
ment of  the  Incumbrances.  Tbe  motion  to 
amend  tbe  answer  and  set  up  tbe  counter- 
claim was  denied,  tbe  order  being  silent  as 
to  the  ground  of  refusal.  Tbe  plaintiff  con- 
tends that  there  can  be  no  appeal  at  any 
time  from  the  refusal  to  allow  the  answer  to 
be  filed,  for  the  reason  that  such  matter  was 
entirely  discretionary  with  the  court,  and, 
the  order  being  silent  as  to  tbe  ground  of 
refusal,  the  conclusion  is  that  It  was  denied 
as  a  matter  of  discretion.  But  in  making  up 
tbe  case  on  appeal  bis  honor  stated  that  be 
did  not  refuse  to  allow  the  amendment  as  s 
matter  of  discretion,  but  on  tbe  ground  that 
the  offered  counterclaim  did  not  amoimt  to  a 
counterclaim  In  law.  The  presumption  in 
law  that  the  order  was  made  in  the  discre- 
tion of  the  court  was  rebutted  by  the  state- 
ment of  his  honor  to  the  contrary  in  tbe  qase 
made  up  for  this  court.  Tbe  appeal  was  pre- 
mature, but,  as  tbe  whole  matter  in  dispute 
came  out  on  the  argument  here,  It  may  be 
best  for  all  (the  court  Included)  to  pass  upon 
tbe  ruling  made  by  his  honor  that  tbe  claim 
of  the  defendant  did  not  amount  to  a  counter- 
claim in  law.  We  see  no  error  in  the  ruling. 
It  was  argued  here  by  tbe  counsel  of  the  de- 
fendant that  the  legal  effect  of  the  contract 
of  sale  was  to  make  Ayers  the  principal  debt- 
or, as  between  himself  and  Wahab  and  Cre- 
dle, as  to  the  debts  due  by  Wahab  and  Cre- 
dle to  Makely,  and  that  that  position  was 
brought  about  by  the  assumption  by  Ayers  to 
pay  those  debts  for  Wahab  and  Credle.  On 
that  proposition  It  was  Insisted  that  tbe  re- 
lease of  Wahab  and  Credle  from  their  indebt- 
edness to  Makely  was  only  a  release  of  the 
sureties,  and  not  a  release  of  Ayers,  tbe  firin- 
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dpal.  But  from  our  reading  of  the  contract 
we  do  not  find  that  there  was  any  asaump- 
tlon  on  the  part  of  Ayers  of  the  debts  of 
Wahab  and  Credle  to  Makely.  The  relations 
of  the  parties  to  that  contract  were  not  chan- 
ged by  Its  execution.  The  moat  that  could  be 
said  is  that  Ayers  bound  himself  to  see  that 
particular  payments  on  the  purchase  money 
should  be  applied  to  the  claims  of  Makely. 
The  language  of  that  part  ot  the  contract  Is 
as  follows:  "It  is  understood  by  and  betweeil 
the  parties  hereto  that  the  payments  above 
mentioned  to  be  made  by  said  third  party 
[Ayers]  shall  be  applied  to  the  payment  of 
those  Incumbrances  held  by  said  second  party 
[Makely]  until  the  principal  of  said  incum- 
brances and  interest  thereon  has  been  redu- 
ced to  the  sum  of  ten  thousand  dollars."  We 
are  of  the  opinion,  therefore,  that  when,  at 
the  time  of  his  purchase  of  the  land  at  the 
commissioner's  sale,  Makely  released  and  dis- 
charged Wahab  and  Credle,  the  principal 
debtors,  from  the  payment  of  the  incumbran- 
ces, Ayers  was  also  released.  The  appeal, 
however,  was  erroneously  granted,  because  it 
was  premature.  Exception  should  have  been 
noted,  and  the  case  proceeded  with.  Milling 
Ca  V.  Finlay,  UO  N.  0.  411,  15  8.  B.  4; 
Walker  v.  Scott.  104  N.  0.  481.  10  8.  B.  523. 
Appeal  dismissed. 


(W.  N.  C.  70) 

BBST  T.  BRITISH  &  AMERICAN  MOBTO. 
CO.,  Limited. 

(Supreme  Court  ot  North  Carolina.    Sept.  23, 
1002.) 

ANSWER    AFTER    TIMB-DISCRBTION— VBRIFI* 
CATION  BY  CORPORATION— REHEARINO. 

1.  Under  Code,  {  274,  providing  that  the 
judge  may,  in  his  discretion,  allow  an  answer 
after  the  time  limited,  exercise  of  the  discre- 
tion is  not  reviewable. 

2.  The  managing  director  of  a  foreign  corpo- 
ration is  an  officer,  within  Code,  8  258,  provid- 
ing that,  when  a  corporation  is  a  party,  verifl- 
catiob  of  a  pleading  may  be  by  an  ofScer 
thereof. 

3.  A  rehearing  cannot  be  had  of  a  question 
decided  on  a  former  appeal  by  counsel  discuss- 
ing iu  his  brief  on  a  second  appeal  the  former 
decision,  and  suggesting  that  the  court,  ex  mero 
motu,  review  that  question. 

Appeal  from  superior  court,  Greene  coun- 
ty;   Allen,  Judge. 

Action  by  W.  B.  Best,  administrator, 
against  the  British  &  American  Mortgage 
Company,  Limited.  From  an  order  denying 
a  motion,  plaintiff  appeals.    Affirmed. 

Geo.  M.  IJndsay,  for  appellant  L.  V. 
Morrill  and  Battle  &  Mordecal,  for  appellee. 


MONTGOMERY,  J.  The  defendant  In  this 
action,  a  nonresident  corporation,  was 
brought  into  court  by  publication.  A  special 
api>earance  was  entered  on  its  behalf,  and  a 
motion  to  dismiss  the  action  and  vacate  the 
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attachment  was  granted.  Upon  the  appeal 
of  the  plaintiff,  that  ruling  was  declared  to 
be  erroneous  by  a  decision  of  this  court  128 
N.  C.  351,  38  S.  B.  92a  The  plaintiff  In  due 
time  moved  in  the  court  below  for  judgment 
on  his  verified  complaint  no  answer  having 
been  filed.  The  court  refused  the  motion, 
and  the  defendant  was  allowed  to  file  an  an- 
swer, and  the  plaintiff  appealed. 

it  does  not  appear  from  the  record  that  the 
defendant  got  leave  to  file  an  answer  unda 
section  220  of  the  Code,  and  we  must  pre- 
sume, therefore,  that  the  order  was  made  un- 
der section  274  of  the  Code.  The  matter  was 
entirely  In  the  discretion  of  the  court  and 
cannot  be  reviewed  on  appeal  OUcbrlst  v. 
Kitchen,  86  N.  0.  20;  Woodcock  v.  Merri- 
mon,  122  N.  O.  731,  80  S.  E.  321.  In  Mallard 
T.  Patterson,  108  N.  C.  265,  13  8.  EL  83.  the 
defendant  filed  an  unverified  answer,  the 
complaint  in  the  action  having  been  verified; 
and  the  defendant  after  a  lapse  of  five  years, 
asked  to  be  allowed  to  file  a  new  answer, 
properly  verified,  and  the  cOurt  allowed  him 
the  leave,  though  he  was  not  entitled  to  it  as 
a  matter  of  right  This  court  approved  of 
the  order,  and  declared  that  the  exercise  of 
the  discretion  by  his  honor  was  not  review- 
able. 

After  the  answer  was  filed  in  the  case  now 
before  us,  the  plaintiff  moved  for  judgment 
on  the  grotmd  that  the  answer  was  not  prop- 
erly verified;  the  alleged  insufficiency  being 
that  the  verification  bad  been  made  by  L.  H. 
Graham,  a  managing  director  of  the  defend- 
ant corporation.  The  motion  was  disallowed, 
and  properly  so.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any 
officer  thereof.  Code,  {  268.  Certainly  the 
managing  director  of  a  foreign  corporation  Is 
such  an  officer  as  would  meet  the  require- 
ments of  the  Code  in  the  matter  of  the  veri- 
fication of  pleadings. 

The  counsel  of  the  plaintiff,  in  his  brief, 
discusses  at  some  leng^th  the  decision  of  this 
court  in  the  former  appeal  of  this  case  on 
the  question  of  the  discontinuance  of  the  ac- 
tion on  the  part  of  the  pbiintlff,  and  suggests 
that  the  court  will,  ex  mero  motn,  review 
that  question.  But  rehearlnga  are  not  allow- 
ed In  such  a  manner. 

No  error. 


(in  N.  c. «) 
DAWSON  V.  BAXTER  et  aL 

(Supreme  Court  ot  North  Carolina.    Sept  28, 
1902.) 

LIBKL  PBR  BB-BREACH  OF   D0T7  TO 
INDIVIOUAtS. 

1.  A  publication  that  the  chief  of  police  and 
mayor,  on  being  invited  and  urged  to  co-oper- 
ate with  a  "citizen  committer"  instead  of  doing 
so,  at  all  times  seriously  naudicapped  their 
efforts  by  their  actions  and  manner  of  treat- 
ment, and  that  "we  could  have  accomplished 
better  results,  and  saved  much  time  and  labor, 
had  the  chief  of  police  ond  the  mayor  recog- 
nized that  ttiey  were  public  ofllrers,  paid  as 
public  servants,  and  disclmrged  their  duty  in 
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accordance  with  those  facta,"  waa  not  libelooa 

Ser  ae,  as  it  did  not  charge  a  breach  of  official 
Qty  as  to  the' public,  bat  only  as  to  the  com- 
mittee, a  mere  voluntary  organizatioiw 

Appeal  from  superior  court,  Pasquotank 
county;   Jones,  Judge. 

Action  by  W.  O.  Dawson  against  W.  M. 
Baxter  and  others  tor  Ubel.  From  an  order 
sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Affirmed. 

Geo.  W.  Warrt  and  P.  W.  McMullen,  for 
appellant.    B.  I<'.  Aydlett,  tor  appellees. 

COOK,  J.  The  demurrer  to  the  complaint 
was  properly  sustained  by  his  honor.  No 
special  damage  is  alleged  to  have  resulted 
from  the  publication,  but  it  is  contended  to 
be  libelous  per  se.  The  publication  of  which 
plaintiff  complains  is  as  tollows,  to  wit: 
"Recognizing  the  fact  that  in  this  matter  all 
agencies  should  work  together  for  the  accom- 
plishment of  the  end  in  view,  we  immediate- 
ly proposed  that  we  should  communicate 
wltb  Mr.  Dawson,  the  chief  of  police,  and 
secure  the  benefit  of  his  services  and  abil- 
ity. Mr.  Dawson  waa  waited  on  by  several 
members  of  the  committee  atdifferent  times, 
and.  Invited  and  urged  to  coK>perate  with  us. 
He  positively  refused  to  do  so,  and  from  the 
date  of  our  appointment  until  this  horn:  he 
has  not—neither  has  the  mayor  of  this  city — 
done  one  single  thing  to  assist  us,  but  have 
at  all  times  seriously  handicapped  our  ef- 
forts by  their  actions  and  manner  of  treat- 
ment. For  this  reason  we  were  badly 
thwarted  in  our  efforts  at  the  very  outset" 
And  again:  "We  could  have  accomplished 
better  results,  and  saved-  much  time  and  la- 
bor, had  the  chief  of  police  and  the  mayor 
recognized  that  they  were  public  officers, 
paid  as  public  servants,  and  discharged  their 
duty  In  accordance  with  those  facts."  It 
was  made  by  the  defendants  and  one  H.  T. 
Oreenleaf,  who  were  appointed  a  committee 
of  five  for  certain  ends  and  purposes  fweign 
to  this  complaint,  and  that  said  'committee 
was  styled  and  known  as  the  "Citizens'  Com- 
mittee." The  publication  shows  that  plain- 
tiff la  charged  with  a  breach  of  his  official 
duty  with  respect  to  the  defendants  in  the 
execution  of  the  ends  and  purposes  for  which 
they  were  appointed,  and  not  with  respect 
to  the  puhUc.  Then  what  official  duty  did 
plaintiff  owe  to  them?  None  is  alleged  in 
the  complaint,  nor  does  any  appear  xxpoa  the 
face  of  the  publication.  The  "committee" 
appears  to  have  been  a  volunteer  organiza- 
tion and  self-appointed.  It  nowhere  appears 
that  It  had  any  legal  existence,  or  that  It 
owed  any  duty  or  service  to  the  public,  or 
that  the  public,  through  Its  officers,  owed  it 
any  duty  or  service;  and  the  court  cannot 
assume  such  to  be  the  fact  "Quod  non  ap- 
paret  non  est"  We  must  construe  the  lan- 
guage of  the  publication  as  a  whole  In  its 
ordinary  and  popular  sense  with  reference  to 
what  the  persons  to  whom  It  was  published 
would  reascmably  suppose  to  have  been  in- 


tended (Jaggard  on  Torts),  and  not  what  de- 
fendants intended  to  charge,  or  what  plain- 
tiff understood.  Plaintiff  Insists  that  he  is 
charged  with  misfeasance  and  nonfeasance 
in  office.  Defendants  contend  that  the 
breach  of  duty  charged  has  reference  solely 
to  his  hindrance  and  refusal  to  assist  them 
in  their  undertaking  as  a  "committee,"  and 
not  to  his  official  duties  with  reference  to  the 
public.  To  arrive  at  a  proper  construction  of 
the  publication,  we  must  construe  the  doubt- 
ful part  by  comparing  It  with  those  parts 
which  are  clear  and  certain,  and  so  find  out 
its  sense  from  the  words  and  obvious  Intent 
of  the  others,  as  In  the  case  where  the  mean- 
ing of  a  word  Is  doubtful  its  meaning  must 
be  ascertained  from  its  associates.  "Noscltur 
a  socllB."  80  coupling  the  words  of  the  last 
sentence  of  the  publication  with  those  of  the 
preceding,  we  can  ascertain  the  sense  in 
which  they  should  be  understood.  "Copula- 
tio  verborum  indicat  acceptationem  in  eodem 
sensu."  Thus  construing  them,  we  find  the 
charge  of  misfeasance  to  be  that  he,  as  an 
officer,  hindered,  handicapped,  and  badly 
thwarted  their  efforts  In  carrying  out  their 
undisclosed  purpose;  and  that  of  nonfeasance 
to  be  that  he  did  not  recognize  that  he  was 
a  public  officer,  and  did  not  discharge  his 
duty  in  accordance  with  the  fact,  in  that  he 
would  not  render  any  official  service  In  aid 
of  their  purposes.  With  this  understanding 
of  the  meaning  of  the  publication  taken  from 
its  face  and  context— and  they  must  hare 
been  so  understood  by  the  readers,— we  are 
unable  to  discern  any  meaning  or  intendment 
which  would  bring  the  plaintiff  into  disre- 
pute, or  which  imputed  to  him  an  unfitness^ 
either  in  respect  of  morals,  InabiUty,  or  want 
of  Integrity,  for  the  discharge  of  the  duties 
of  his  office;  and  we  cannot  go  beyond,  and 
enter  into  the  region  of  conjecture,  but  must 
confine  ourselves  to  the  allegations  contained 
In  the  complaint  From  this  publication  it 
nowhere  appears  that  iilalntiff  was  charged 
with  having  violated  or  failed  to  poform 
any  duty  Imposed  upon  him  by  his  office 
As  a  public  officer  and  public  servant  he 
was  obliged  to  obey  and  execute  the  pre- 
scribed and  established  laws  of  the  land,  and 
not  to  serve  and  co-operate  with  any  body 
or  bodies  of  men  having  neither  legal  exist- 
ence nor  legal  authority  to  make,  execute,  or 
enforce  law,  or  to  preserve  the  peace.  As 
their  ends  and  purposes  were  foreign  to  the 
matters  of  the  complaint  and  no  legal  au- 
thority is  shown  for  thehr  appointment  it 
must  be  assumed,  even  If  not  engaged  in  an 
unlawful  purpose,  that  their  undertaking 
was  not  within  the  pale  and  protection  of  th« 
law,  or  that  they  were  undertaking  to  usurp 
the  functions  of  officers  of  the  law,  and  by 
reason  of  their  Incompetency  or  Inexiierience 
the  plaintiff  officer  did  not  deign  to  dignify 
them  with  his  official  recognition.  And  as 
the  plaintiff  and  mayor,  of  whom  they  also 
complain,  did  not  take  stei>s  to  suppress  their 
efforts,   we  must  assume  that  the  purpose 


Digitized  by  V^OOQIC 


458 


42  SOUTHEASTERN  REPORTER. 


(N.C 


tliey  bad  In  view  was  not  of  a  criminal 
character. 

Defendants,  In  their  publication,  do  not 
state  Bucb  facts  as  to  show  that  tbey  were 
engaged  In  an  undertaldng  which  would  en- 
title them  to  invoke  the  aid  of  legal  author- 
ity. They  do  not  claim  that  plaintiff  ofDcer 
failed  to  discharge  any  duty  further  than  to 
fail  to  assist  them  in  their  own  peculiar  un* 
dertaklng.  To  refuse  them  bis  services  and 
ability  in  that  behalf,  be  had  a  right  to  do, 
and  "be  positively  refused  to  do  so";  and  he 
at  all  times  seriously  handicapped  their  ef- 
forts by  his  actions  and  manner  of  treat- 
ment Should  be  have  done  otherwlseT  So 
far  as  the  record  showB,  the  duties  of  his 
oQlce  did  not  require  It  In  thwarting  their 
efforts,  and  preventing  them  from  accom- 
plishing better  results,  and  saving  them 
much  time  and  labor,  by  not  recognizing  the 
fact  that  he  was  a  public  officer,  and  not 
discharging  his  duty  in  accordance  with  those 
facts,  it  seems  that  he  regarded  the  matter 
they  had  in  view  as  being  of  such  a  char- 
acter as  would  appeal  to  his  discretion,  rath- 
er than  a  demand  a«  of  legal  right  The 
Inference  is  strong  that  they  were  endeavor- 
ing to  manage  matters  which  pertained  to 
the  duties  of  the  chief  of  police  and  mayor, 
who  deemed  their  uninvited  efforts  officious 
and  unnecessaryi  and  kept  aloof  from  them. 
If  that  be  so,  then  the  officers  would  owe 
them  no  duty;  and  to  charge  them  with  a 
failure  of  duty  with  respect  of  them  would 
not  injure  the  plalntHTs  reputation,  or  ex- 
pose him  In  his  private  or  official  character 
to  public  scandal,  hatred,  ridicule,  or  con- 
tempt 

As  there  Is  no  special  damage  alleged  to 
have  reoolted  from  the  publication,  it  must 
appear  that  the  words  of  the  publication 
wo'e  such  as  to  Impute  to  the  plaintiff  an 
unfitness  to  perform  the  duties  of  his  office, 
or  a  want  of  Integrity  in  the  discbarge  of 
such;  and  this  the  words  do  not  show. 

niere  Is  no  error. 


(131  N.  C.  29) 

BULLUGK  et  al.  v.  BULLUOK  et  aL 

(Supreme  Court  of  North  Carolina.    Sept  23, 
1902.) 

ADVBRSB    P088BSSI0N— TENANCY  —  PREStlUP- 
TION— EVIDENCB. 

1.  Code,  i  147,  provides  that  whenever  the 
relation  of  landlord  and  tenant  shall  have  ex- 
isted, the  possession  of  the  tenant  shall  be 
deemed  the  possession  of  the  landlord,  until 
20  years  from  the  last  payment  of  rent,  not- 
withstanding the  tenant  may  have  claimed  to 
bold  adversely  to  his  landlord.  Beld.  that 
where,  in  partition,  defendant  claimed  by  ad- 
verse possession,  it  was  error  to  exclude  a  ques- 
tion as  to  whether  defendant  entered  as  a  ten- 
ant; the  intent  being  to  show  tenancy  and 
payment  of  rent  for  more  than  30  years. 

Appeal  from  superior  court,  Edgecombe 
oounty;    Bryan,  Judge. 

Action  by  F.  B.  Bulluck  and  others  against 
W.  O.  Bulluck  and  others.    From  a  Judg- 


ment for  defendants,  plaintiffs  appeaL    Re- 
versed. 

O.  M..T.  Fountain,  for  appellants. 

OT^ARK,  J.  This  action  began  as  a  peti- 
tion for  partition.  The  defendants  pleaded 
sole  seisin  and  the  statute  of  Umltatlona  un- 
der adverse  poBsession  up  to  known  and  visi- 
ble boundaries  for  more  than  20  years. 
Thereupon  the  action  was  transferred  to  court 
at  term  for  the  trial  of  the  issue  of  title  as 
in  an  action  of  ejectment  The  plaintiff  ask- 
ed a  witness,  "Did  the  defendant  W.  O.  Bul- 
luck enter  possession  of  the  Mbinis  place  in 
1874  as  the  tenant  of  Jesse  Bulluck,  yoni 
father?"  This  question,  counsel  stated,  was 
asked  for  the  purpose  of  showing  that  the  de- 
fendant entered  into  possession  as  the  tenant 
of  Jesse  Bulluck,  and  has  so  remained,  pay- 
ing rent  for  more  than  SO  years.  The  evi- 
dence was  excluded,  as  were  three  other  ques- 
tions, somewhat  different  In  form,  but  all 
asked  for  the  same  purpose,  and  the  plain- 
tiff excepted.  There  was  error.  Code,  |  147; 
Mobley  v.  Griffin,  104  N.  C,  at  page  115,  10 
S.  a  142.  In  Alexander  v.  Gibbon,  118  N.  C. 
796,  24  S.  B.  748,  54  Am.  St  Rep.  757,  the 
point  is  BO  clearly  treated  and  disposed  of  by 
the  present  learned  Chief  Justice  that  further 
discussion  Is  unnecessary.  That  case  Is  cited. 
Shannon  v.  Lamb,  126  N.  C.  47,  85  S.  E.  232; 
Hatcher  t.  Hatcher,  127  N.  0.  201,  87  SL  E. 
207. 

Error. 


(in  N.  C.  42) 

SWIFT  et  al.  V.  DIXON  et  aL 

(Supreme  Cooi-t  of  North  Carolina.    Sept.  2S, 
1902.) 

LEASE— LAND  INCLVDED— BVIOBNCB  —  MORT- 
OAOE  FORECLOSURE  —  PARTIBS  —  ADVBRSB 
POSSESSION  —  LIMITATIONS  —  MARRIED  WO- 
MEN. 

1.  A.  mortgaged  her  lands,  known  as  the  "S. 
Farm,"  reserving  her  homestead  rights  theran. 
After  her  homestead  was  laid  off,  there  was  a 
foreclosure,  and  deed  was  given  reserving  auch 
homestead  rights,  and  defendant  got  from  the 

gurchaser  a  deed  for  the  tract  outside  the 
omestead  boundary.  After  being  in  possession 
of  the  laud  conveyed  to  him  a  number  of  years, 
treating  it  as  his  own,  taking  the  rents  and 
profits,  and  paying  none  to  any  one,  he  took  a 
lease  from  A.  of  "all  her  land  and  interest  in 
the  land  that  she  formerly  resided  on  *  *  *, 
known  as  the  'S.  Farm,'  whereupon  he  went 
into  possession  of  the  land  in  the  homestead 
boundary,  and  paid  her  rent  therefor.  BtU, 
that  these  facts  authorized  a  finding  that  the 
lease  did  not  cover  the  whole  tract  mortgaged, 
thus  estopping  defendant  to  deny  A.'8  tiUe  to 
the  whole  tract  bnt  covered  only  the  home- 
stead allotment. 

2.  A.  and  her  husband,  R.,  gave  a  trust  deed 
on  her  lands.  Action  to  foreclose  was  begun 
by  Issuance  of  summons  against  them,  retoru- 
able  to  fall  term,  1878,  which  was  served  oo 
her,  but  not  on  him,  and  was  not  returned. 
Thereafter  another  action  was  begun  by  issu- 
ance of  summons  against  them  returnable  to 
spring  term,  1879,  which  was  served  on  him 
alone,  and  at  this  term,  complaint  having  been 
filed,  default  judgment  was  taken  against  them, 
under  which  there  was  a  sale.    There  was  no 
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order  for  an  alias  or  to  consolidate  the  actions, 
field,  that  A.  was  not  a  party  to  the  action  in 
which  judgment  of  foreclosure  and  sale  was 
had. 

3.  Where  one  was  in  actual  adverse  posses* 
sk>n,  under  color  of  title,  of  land  of  a  married 
woman,  for  seven  years  before  the  death  of  her 
hnsband,  and  she  failed  to  bring  her  action 
therefor  within  the  three  years  after  his  death 
allowed  by  Code,  §  148,  her  heirs  are  barred  by 
adverse  possession  and  limitations  froqi  recov- 
eriuK  it. 

Appeal  from  superior  conrt»  Greene  connty; 
Moore,  Judge. 

Action  by  W.  O.  Swift  and  others  sjcainst 
R.  D.  S.  Dixon  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeaL    ModifledL 

Geo.  M.  Undsay  and  Jarvis  &  Blow,  for  ap- 
pellants. L.  y.  Morrill  and  Connor  &  Son, 
for  appellees. 

PURCHES,  O.  J.  In  18T7  Anna  S.  Rawls 
was  the  owner  of  the  land  in  controversy,  and 
her  husband,  Isaiah  Bawls,  was  indebted  to 
William  Devriee  &  Co.  and  to  Devries,  Young 
&  Co.,  and  to  secure  this  indebtedness  the 
said  Anna  S.  Bawls  and  her  husband,  Isaiah 
RawlB,  made  and  executed  a  deed  in  trust 
to  W.  T.  Dortch  on  said  land.  This  indebted- 
ness not  being  fully  paid,  said  Dortch,  trustee, 
on  the  Ist  day  of  September,  1878,  commenced 
an  acUon'  by  the  issuance  of  a  summons 
against  the  said  Isaiah  Bawls  and  wife,  Anna 
S.  Rawls,  for  the  purpose  of  foreclosing  said 
trnst,  returnable  to  fall  term  of  Greene  su- 
perior court.  Service  of  this  summons  was 
acknowledged  by  Anna  S.  Bawls,  but  no  serv- 
ice was  made  upon  her  husband,  Isaiah 
Bawls.  But  this  summons  was  not  returned 
to  said  fall  term,  or,  if  it  was,  it  was  not  put 
upon  the  docket  of  said  court.  And  on  the 
2d  day  of  March,  1879,  the  plalntlfl,  Dortch, 
commenced  another  action  by  issuing  another 
summons  against  said  Bawls  and  wife,  which 
was  served  on  the  husband  alone;  and  at  said 
spring  term  of  said  court  the  plaintiff  filed 
his  complaint,  and  took  Judgment  for  want 
of  an  answer,  no  appearance  ever  having  been 
made  by  either  of  the  defendants  named  in 
the  summons,  tinder  this  Judgment  Isaac  F. 
Dortch,  the  commissioner  named  In  the  Judg- 
ment, sold  said  land  on  Saturday,  the  17th 
day  of  January,  1880,  when  William  B.  Dev- 
ries became  the  purchaser  at  the  price  of  $1,> 
500,  which  sale  was  reported  to  spring  term 
of  said  court  and  confirmed.  It  api>eara  that 
said  deed  from  Isaac  F.  Dortch  to  Devries, 
the  purchaser,  was  executed  before  the  sale 
was  reported  and  confirmed.  It  also  appears 
from  the  decree  of  the  court  confirming  said 
sale  that  the  purchaser  was  one  of  the  plain- 
tiffs in  the  action  under  which  the  land  was 
sold.  It  also  appears  from  the  mortgage  it- 
self that,  while  it  conveyed  a  large  boundary 
of  land,— being  the  entire  tract  on  which  the 
mortgagors  resided,— It  contained  the  follow- 
ing: "The  said  Anna  8.  Rawls  reserving, 
however,  her  homestead  right  under  the  con- 
stitntlon  and  laws  of  the  state  In  the  said 


land."  This  homestead  had  been  laid  off  and 
located  by  metes' and  bounds  before  the  sale 
by  the  said  commissioner,  and  he  sold  and 
conveyed  to  Devries  under  the  same  terms 
of  reservation  as  those  contained  in  the  mort- 
gage, and  all  the  mesne  conveyances  from 
Devries  contain  the  same  reservations  as  to 
the  homestead  of  Mrs.  Bawls  down  to  the 
last,  which  is  a  deed  from  Jones  to  the  de- 
fendant Dixon,  which  deed  only  conveyed 
that  part  of  the  tract  outside  of  the  home- 
stead boimdary.  But  after  the  death  of  Mrs. 
Bawls  the  defendant  bought  and  took  a  deed 
from  Jones  for  that  part  of  the  land  covered 
by  the  homestead.  After  the  death  of  Isaiah 
Bawls,  and  on  the  22d  of  November,  1800, 
the  defendant  Dixon  leased  from  Mrs.  Bawls 
"all  her  land  and  Interest  in  the  land  that 
she  formerly  resided  on  in  Greene  county, 
and  known  as  the  'Dr.  Swift  Farm,'  for  the 
year  1891,  and  as  long  thereafter  as  the  pas/y 
of  the  second  part  wishes  this  lease  to  be  m 
fOTce,"  for  the  price  of  $160  or  1,700  pounds 
of  lint  cotton  per  year.  Isaiah  Rawls  died  on 
the  18th  day  of  May,  1893,  and  Anna  S. 
Bawls  died  in  February,  1900,  and  the  plain- 
tiffs are  the  children  and  heirs  at  law  of  the 
said  Anna  S.  Bawls,  and  this  action  is  brought 
to  recover  said  land.  A  Jury  trial  was  waived, 
and  the  whole  case  was  submitted  to  his  honor 
to  find  the  facts  and  declare  the  law,  which 
be  proceeded  to  do,  and  the  same  are  set  out 
and  sent  up  as  a  part  of  the  cAse  on  appeal, 
with  the  plaintiff's  exceptions  thereto.  These 
findings  are  very  lengthy,  covering  13  pages 
of  printed  matter,  and  we  will  not,  therefore, 
set  them  out  in  full,  but  will  state  such  as 
we  think  have  any  bearing  in  the  case,  and 
we  have  already  stated  the  most  of  those  we 
think  of  any  Importance  to  its  consideration. 

It  was  contended  by  the  plaintiffs  that  the 
lease  from  Mrs.  Bawls  to  the  defendant,  made 
In  October,  1890,  covers  the  whole  tract  of 
land  mortgaged  to  Dortch,  and  was  an  es- 
toppel on  the  defendant  to  deny  the  title  of 
Mrs.  Rawls  to  the  whole  tract;  while  the  de- 
fendant contended  that  It  only  extended  to 
that  part  of  the  tract  covered  by  the  home- 
stead allotment.  And  his  honor  sustained  the 
defendant's  contention,  and  found  as  a  fact 
that  it  only  covered  the  homestead.  This 
is  final,  and  not  reviewable  by  this  court, 
if  there  Is  any  evidence  to  sustain  such  find- 
ing. This  is  admitted  by  the  plaintiffs,  but 
they  say  there  is  no  such  evidence;  but  it 
seems  to  us  there  was  such  evidence  as  au- 
thorized the  flndhig.  There  was  the  fact  that 
the  defendant  bad  bought  the  land  outside  of 
the  homestead  boundary  from  Jones,  was  In 
possession  of  It  before  the  date  of  this  lease, 
and  had  been  for  a  number  of  years  treating 
it  as  his  own,  taking  the  rents  and  profits, 
and  paying  none  to  any  one.  He  paid  no 
rent  to  Mrs.  Bawls  until  after  this  lease  was 
made,  when  he  went  into  possession'  of  the 
homestead  boundary,  and  paid  her  rent  for 
the  same.  This  evidence,  we  think,  authorized 
the  court  to  make  this  finding,  as  it  is  unrea- 


Digitized  by 


Google 


460 


42  SOUTHEASTBBN  RBPOKTBB. 


CN.a 


sonable  to  snppose  be  would  hare  leased  b\B 
own  land  from  Mrs.  Bawls. 

Tbe  court  finds  that  the  summons  Issued 
to  fall  term,  1878,  was  never  placed  on  the 
docket  until  be  ordered  it  to  be  done  at  this 
trial,  and  finds  there  was  no  order  for  an 
alias,  nor  to  consolidate  the  two  actions.  Up- 
on tbe  facts  found  tbe  court  held  as  a  matter 
of  law  that  Anna  8.  Rawls  was  a  party  to 
and  bound  by  the  Judgment  taken  at  spring 
term,  1879.  In  this  there  to  error.  It  to 
manifest  that  the  complaint  was  filed  at 
spring  term,  1879,  upon  the  summons  re- 
turnable to  that  term  of  court  It  to  true 
that  there  is  not  a  mark  on  tbe  complaint 
to  show  when  It  was  filed;  not  even  on  the 
Terlflcatlon.  But  bow  could  it  have  been  filed 
before  then,  when  there  was  no  such  case  oa 
tbe  docket?  Where  tbe  plaintiff  In  an  action 
to  tbe  purchaser  of  land,  tbe  burden  to  upon 
him  and  those  claiming  under  him  to  show 
that  everything  necessary  to  sustain  the  Judg- 
ment has  been  done.  Lyerly  ▼.  Wheeler,  33 
N.  O.  288,  S3  Am.  Dec.  414,  approved  In  Lee 
V.  Sure,  82  N.  G.  431,  and  many  other  cases. 

We  see  no  connection  between  tbe  summons 
returnable  to  fall  term,  1878,  and  the  action 
In  which  tbe  Judgment  was  taken.  There  to 
nothing  on  tbe  docket  to  show  any  connection 
between  tbe  summonses,  and,  if  there  was,  it 
devolved  upon  tbe  plalntifr  In  tbe  action  un- 
der which  the  land  was  sold  and  those  claim- 
ing under  him'  to  show  it  (if  It  could  be  shown 
outside  tbe  records  themselves).  This  being 
to,  the  said  Anna  S.  was  never  a  party  to  the 
action  in  which  tbe  Judgment  of  foreclosure 
and  sale  was  had.  Tbe  defendant  dtes  Har^ 
risen  ▼.  Hargrove,  120  N.  C.  96,  26  S.  B.  936. 
68  Am.  St.  Rep.  781,  as  sustaining  bis  conten- 
tion, niton  tbe  ground  that,  although  Anna  S. 
was  not  in  fact  served,  tbe  clerk  Inadvertent- 
ly entered  upon  the  docket  that  she  had  been 
served.  Whether  thte  (If  tbe  plaintiff  had 
not  been  tbe  purchaser)  would  have  availed 
tbe  defendant  or  not,  as  tiie  record  proper 
showed  that  she  bad  not  been  served.  It  Is 
not  necessary  for  us  to  say.  But  as  one  of 
the  plaintiffs  was  the  purchaser  at  tbe  com- 
missioner's sale,  it  was  hto  duty  to  know 
whether  she  bad  been  served,  and,  if  she  had 
not  been,  he  got  no  title.  Lyerly  v.  Wheeler, 
supra.  Tbe  case  of  Harrison  v.  Hargrove  Is 
distinctly  put  upon  tbe  ground  that  he  was 
not  a  party,  and  was  an  Innocent  purchaser, 
without  notice,  and  Is  therefore  distinguished 
from  Chambers  v.  Brigman,  76  N.  O.  487, 
where  it  was  held  the  purchaser  got  no  title. 
If  Hargrove  had  been  a  party  to  the  action 
under  which  he  bought,  be  would  have  gotten 
no  title,  and  the  plaintiffs  In  that  case  would 
have  recovered.  Then  William  R.  Devrles  got 
no  title  by  this  sale,  and  the  purchaser  from 
lilm  got  nothing  bat  a  color  of  title.  But  the 
deed  from  Devrles  to  Jones  and  Beaman  Is 
dated  the  6th  of  October,  1880,  and  they  Im- 
mediately entered  Into  possession  of  all  the 
land  outside  tbe  homestead  boundary,  and 
tbey  and  those  claiming  under  them,  down  to 


and  Including  the  defendant,  bave  been  in 
the  actual  adverse  possession  of  said  tond  ever 
since,  except  tbe  land  covered  by  tbe  home- 
stead, and  that  remained  In  possession  of  Mrs. 
Rawls.  by  herself  and  her.  tenants,  down  to 
and  at  the  time  of  her  death;  that  to.  from 
1880  to  1900. 

As  defendant  and  those  under  whom  he 
claimed  have  held  possession  under  color  of 
title  seven  years,  thto  would  bare  been  suffi- 
cient to  ripen  the  title,  if  there  had  been  no 
exception  to  the  general  mie.  But  as  Mrs. 
Rawls  was  a  married  woman,  time  was  not 
counted  against  her  untn  her  husband  died,  on 
tbe  18tb  of  May.  1803.  provided  she  availed 
herself  of  the  statutory  time  to  bring  her  ac- 
tion after  hto  death,  which  was  three  years. 
Section  148,  Code.  That  time  expired  on  tbe 
18tb  of  May,  1896,  and  thto  action  was  not 
commenced  until  the  28th  day  of  AprO,  1900. 
Tbe  ptointiffs,  therefore^  are  barred  by  the 
lapse  of  time,  actual  adverse  possession,  and 
the  statute  of  limitations  from  recovering  that 
part  of  the  land  sued  for  outside  of  tbe  home- 
stead boundary.  But  they  are  not  barred  by 
the  statute,  are  the  owners  of  and  entitled  to 
recover  that  part  of  the  land  sued  for  em- 
braced within  the  homestead  boundary. 

There  to  error,  and  the  Judgment  of  the 
court  below  win  be  modified  in  accordance 
with  thto  opinion.    Etoor. 


(m  N.  a  SI) 
DUFFT  V.  a.  H.  ft  J.  A.  MBADOW8  GO. 
(Supreme  Court  of  North  Carolina.    Sept  23, 
1902.) 

NmSANOB-TTNPLKASANT    AND    OFFBNSTVS 
ODOR—APPSUO^DBNIAb  OF  MOTION. 

1.  A  guano  manufactory,  tliongh  it  may 
largely  use  nndeodorized  decayed  fish  in  its 
processes.  Is  not  a  nuisance  per  se,  unless  it  to 
so  situated  as  to  affect  the  nealtn  or  comfort 
of  the  community  }>7  means  of  Its  odors. 

2.  The  fact  that  odors  carried  a  great  dis- 
tance by  the  wind  are  "unpleasant  and  objec- 
tionable Is  not  sutllcient  ground  for  Interfer- 
ence by  the  court  with  the  establishment  from 
which  they  arise. 

8.  The  denial  of  a  motion  for  Judgment  upon 
the  complaint  and  answer,  with  damages  to  be 
thereafter  detwmlned  by  the  Jury,  Is  not  an 
appealable  matter,  the  proper  practice  being 
to  note  an  exception  to  the  refusal,  so  as  to 
have  it  considered  on  appeal  from  the  final 
judgment 

Appeal  from  superior  court,  Graven  coun- 
ty;  Winston,  Judge. 

Action  to  abate  a  nuisance,  brought  by 
Francis  Duffy  against  tbe  B.  H.  ft  J.  A. 
Meadows  Company.  From  an  order  denying 
hto  motions  for  Judgment  and  for  injunction 
upon  tbe  complaint  and  answer,  plaintiff  ap- 
peals.   Affirmed. 

W.  D.  Mclver  and  A.  D.  Ward,  for  appel- 
lant M.  De  W.  Stevenson  and  W.  W.  Olark. 
for  appellee. 

MONTGOMBRY,  J.  The  plaintiff  com- 
menced this  action  to  have  abated  an  alleged 
nuisance,  to  wit  a  manufactory  of  guano^ 
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on  the  premises  of  the  defendant  The  plain- 
tiff, In  his  cctaplaint,  alleged  that  the  mana- 
(actory  was  both  a  public  and  a  private  nui- 
sance. The  complaint  la  that  the  odors  aris- 
ing from  certain  of  the  materials  used  hi  the 
manufacture  of  the  guano  gives  out  an  un- 
pleasant and  objectionable  odor,  amounting 
to  an  offensive  stench;  that  the  odors  are  so 
noisome  and  offensive  that  they  "tmllute  and 
permeate  the  atmosphere  to  such  an  extent 
as  to  render  the  buildings  of  the  plaintiff  al- 
most unfit  for  habitation,  and  render  the  life 
of  plaintiff  and  his  tenants  uncomfortable," 
and  that  they  are  deleterious  to  health  as 
well;  that,  as  plaintiff  la  Informed  and  be- 
lieves, by  reason  of  the  foul  and  offensive 
odors  and  stenches  arising  from  the  operation 
of  said  factory  In  the  dty  of  New  Bern,  the 
same  is  a  public  nuisance,  noisome,  offensive, 
and  hurtful  to  the  inhabitants  of  the  city 
generally,  and  especially  to  those  In  the  vicin- 
ity of  said  factory.  The  allegation  as  to  the 
establishment  being  a  public  nuisance  Is  as 
follows:  The  defendant  In  its  answer,  de- 
nies all  such  allegations,  except  the  thir- 
teenth and  fifteenth.  The  thirteenth  Is  In 
these  words:  "That  the  said  material  gives 
off  odors  which  may  be  smelled  at  great  dis- 
tances in  the  direction  of  the  wind."  The 
fifteenth  allegation  is  as  follows:  "That  the 
said  odor  arising  from  the  said  material  is 
an  unpleasant  and  objectionable  one."  The 
plaintiff  moved  for  Judgment  upon  the  com- 
plaint and  answer,  the  damage  to  be  deter- 
mined by  inquiry  thereafter  to  be  submitted 
to  the  jury.  He  made  a  further  motion  "that 
upon  the  complaint  and  answer  the  defend- 
ant be  enjoined  from  using,  bringing  upon, 
or  storing  on  the  premises  of  defendant  de- 
scribed In  the  pleadings  any  of  the  said  mate- 
rials as  described  in  the  complaint  and  re- 
ferred to  in  allegation  13  of  the  complaint 
which  gives  off  odors  that  may  be  smelled 
at  great  distances  in  the  direction  of  the 
wind,  *  *  •  and  which  said  odor  arising 
trom  the  said  material  is  an  unpleasant  and 
objectionable  one,  as  described  in  allegatloa 
15  of  the  complaint"  Both  motions  were  de- 
nied, and  the  plaintiff  appealed. 

The  first  motion  could  have  been  sustained 
only  upon  the  ground  that  the  material  used 
in  manufacturing  the  guano  constituted  ei- 
ther a  nuisance  per  se  or  that  the  answer  ad- 
mitted the  allegations  of  the  complaint  to 
sach  an  extent  as  to  show  that  the  manner 
in  which  the  business  was  conducted  and  the 
material  used  caused  a  nuisance.  This  court 
would  be  slow  to  declare  any  lawful  business 
a  nuisance  per  se.  A  slaughterhouse  located 
In  a  thickly  populated  town  or  dty,  or  a 
manufactory  of  guano  similarly  situated.  In 
which  the  chief  material  used  was  decayed 
fish,  not  having  gone  through  a  process  of 
deodorlzation,  would  be  nuisances  per  se; 
and  there  may  be  others.  But  If  a  slaughter- 
bouse  was  situated  in  a  place  remote  from 
residences  and  public  highways,  it  would  not 
be  a  nuisance,  unless  It  was  shown  that  the 


business  was  conducted  In  an  Improper  man- 
ner,—as  by  allowing  or  permitting  the  escape 
of  gases,  stenches,  or  vapors,  thereby  produ- 
cing serious  'and  substantial  discomfort  and 
annoyance  to  those  residing  in  the  neighbor- 
hood, from  a  want  of  proper  care  In  the  re- 
moval or  burning  of  the  offal  from  the  prem- 
ises. Such  a  guano  manufactory  as  we  have 
mentioned,  so  remotely  altnated  from  resi- 
dences and  highways  as  not  to  affect  the 
health  or  comfort  of  the  community  by  means 
of  odors,  would  not  be  a  nuisance.  The  de- 
.nlal  of  the  first  motion,  however,  was  not  an 
appealable  matter.  The  correct  practice 
would  have  been  to  note  an  exception  to  the 
refusal,  so  as  to  have  it  considered  on  ap- 
peal from  the  final  Judgment  Walker  v. 
Scott  106  N.  O.  66,  11  8.  B.  S64;  Cooper  v. 
Wyman,  122  N.  0.  784,  29  S.  E.  947,  65  Am. 
St  Rep.  731;  Cameron  v.  Bennett,  110  N.  0. 
277,  14  S.  B.  779.  A  refusal  to  grant  the  in- 
junction is  the  question,  then,  for  considera- 
tion In  the  case.  Bach  and  every  allegation 
of  the  complaint  In  which  there  Is  a  charge 
of  facts  concerning  the  alleged  nuisance  Is 
denied  In  the  defendant's  answer,— the  an- 
swer being  a  verified  one,— except  the  thir- 
teenth and  fifteoith,  which  we  have  set  out 
already  in  this  opinion.  The  admission  of 
these  allegations  is  harmless  to  the  defend- 
ant The  fact  that  odors  are  "unpleasant 
and  objectionable"  Is  no  ground  for  invoking 
the  aid  of  the  court,  in  interfering  with  a 
business  or  other  establishment  from  which 
such  odors  arise.  That  they  are  unpleasant 
wlU  not  be  sufficient  They  must  work  some 
substantial  annoyance,  some  material  phys- 
ical discomfort  to  those  who  Uve  In  the 
neighborhood,  at  injury  to  their  health  or 
property.  21  Am.  ft  Bng.  Enc.  Law,  692, 
and  the  numerous  cases  there  cited. 
No  error. 


(m  N.  a  St) 
HARBINOTON  et  aL  ▼.  RAWLS  et  aL 
(Supreme  Court  of  North  Carolina.    Sept.  23, 
1902.) 

MORTQAOBS  —  FORECL03URH  —  INJUNCTION  — 
DISSOLUTION— PARTITION— QUITCLAIM  DBBD 
—HUSBAND  AND  WIFB. 

1.  Where,  in  an  action  to  restrain  the  fore- 
closure of  a  mortgase  alleged  to  be  on  a  wife's 
land,  to  secare  her  nnsband's  debt  which  had 
been  extended  without  her  consent  a  restrain- 
ing order  was  issned,  such  order  should  not  be 
dissolved  on  the  coming  in  of  an  answer  al- 
leging that  the  debt  was  the  joint  debt  of  the 
husband  and  wife,  and  denying  that  there  was 
extension  without  her  consent 

2.  Where,  for  the  puipose  of  partitioning  land 
which  two  sisters  had  inherited,  each  with  her 
husband  executed  a  qnitclaim  deed  to  her  sister 
and  husband  to  a  certain  part  of  the  land,  and 
they  afterwards  exchanged  their  lands  by  sim- 
ilar deeds,  the  husbands  did  not  acquire  any 
title. 

Appeal  from  superior  coort,  Pitt  county; 
Winston,  Judg& 

Action  by  W.  H.  Harrington  and  others 
against  M.  O.  Bawls  and  others  to  restrabi 
the  toredoBure  of  a  mortgage.    From  an  order 
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dSssoI^Ing  a  temporary  restraining  order,  plaln- 
Ufla  appeal.    Reversed. 

Skinner  &  Wbedbee,  for  appeUeea. 

CLARK,  J.  Jesse  Harris  died  seised  ta 
fee  of  a  tract  of  188  acres,  which  descended 
to  bia  tn'o  daugbtera,  Elsie  and  Susan,  wbo 
respectively  married  J.  A.  Brlley  and  B.  P. 
Jolly.  Tbey  made  partition,  by  mutual 
deeds,  of  the  land,  allotting  84  acres  to  Mrs. 
Jolly  and  101  acres  to  Blra  Brlley.  In  1874 
tbe  parties  exchanged  lands,  B.  F.  Jolly  and 
wife  executing  a  quitclaim  deed  to  J.  Ai 
Billey  and  wife  for  tbe  84  acres,  and  tbey 
In  turn  executing  a  quitclaim  to  Jolly  and 
wife  for  the  104-acre  tract.  In  1889  Brlley 
and  wife  executed  a  mortgage  to  the  defend- 
ant Raw  Is  upon  tbe  84-acre  tract,  wbo  subse- 
qnently  assigned  tbe  bond  to  the  defendant 
Flanagan,  and  Brlley  has  sold  tbe  land  to 
defendant  Tyson,  wbo  is  In  possession.  The 
land  has  been  advertised  for  sale  under  tbe 
mortgage.  Elsie  is  dead,  and  tbe  plalntifTs 
are  her  heirs  at  law.  Tbe  complaint  alleges 
that  tbe  mortgage  was  executed  to  secure  a 
debt  from  J.  A.  Brlley;  that  tbe  Joinder  in 
tbe  mortgage  by  bis  wife  made  her  merely 
surety  to  that  extent;  and  that  she  has 
been  released  by  extension  of  time  granted 
for  a  consideration  to  said  Brlley,  without 
tbe  assent  of  tbe  wife  (Smith  v.  Association, 
119  N.  C.  257,  26  S.  B.  40),  and  further  that 
the  debt  is  barred  by  tbe  lapse  of  more  than 
three  years  since  tbe  maturity  of  the  bond 
fl)ut  see  Hedrlclc  v.  Byerly,  119  N.  C.  420, 
25  S.  E.  1020),  and  asked  for  a  restraining 
order,  which  was  granted,  and  an  injunction 
till  the  hearing.  The  defendants  answered, 
alleging  that  the  debt  was  the  Joint  debt  of 
Mra.  Brlley  and  her  husband,  and  denying 
that  any  extension  had  been  granted  without 
ber  consent,  and  denying  also  that  tbe  debt 
Is  barred  by  tbe  statute  of  limitations.  His 
honor  dissolved  the  restraining  order  upon 
tbe  coming  in  of  the  answer. 

These  pleadings  raised  a  serious  conten- 
tion, and  if  nothing  more  appeared  tbe  in- 
junction should  have  been  continued  to  tbe 
hearing.  Raleigh  &  A.  Air-Line  R.  Co.  ▼. 
Aberdeen  &  W.  E.  R.  Co.,  125  N.  O.  96,  84 
S.  B.  107;  Whitaker  v.  Hill,  96  N.  C.  2,  1 
8.  B.  639.  But  tbe  defendants  further  aver 
that  tbe  mutual  deeds  of  partition  being 
made  to  Brlley  and  wife,  and  especially  tbe 
subsequent  deed  of  exchange  being  so  word- 
ed, this  put  tbe  title  in  him  and  bis  wife  by 
entireties,  and  she  being  now  dead,  J.  A. 
Briley  holds  by  survivorship,  and  these  plain- 
tiffs, claiming  as  bebrs  of  bis  wife,  have  no 
cause  of  action.  But  a  deed  of  partition  con- 
veys no  title.  It  Is  simply  a  severance  of  the 
onity  of  possession.  Elsie  Briley  took  no 
new  title  by  purchase,  but  held  by  descent 
from  her  father,  and  the  Insertion  of  ber 
husband's  name  In  the  mutual  deeds  of  quit- 
claim and  release  conveyed  nothing  to  him. 
Harrison  ▼.  Ray,  108  N.  0.  215,  12  S.  B.  908, 
11  L.  B.  A.  722,  28  Am.  St  Rep.  67;  Oaraon 
f.  Carson,  122  N.  G.  645,  30  S.  B.  4.    In  par- 


tition, no  title  paaseB;  only  nnlty  of  posses- 
sion is  dissolved.  Lindsay  v.  Beaman,  128  N. 
0. 192,  38  S.  E.  81L  The  subsequent  deeds  of 
exchange  were  merely  a  new  reallotment  or 
readjustment,  and  had  no  more  effect  than 
tbe  first  partition.  Besides,  the  deed  on  Its 
face  Is  a  quitclaim  merely  to  J.  A.  Briley  and 
bis  wife,  and  could  not  have  the  effect  to 
convey  to  him  any  property  which  till  then 
l3elonged  to  his  wife.  The  claim  that  J.  A. 
Brlley  is  sole  seised  by  right  of  survivoisblp 
cannot  be  sustained,  and  the  injunction  to  tbe 
hearing  should  have  been  granted,  that  tbe 
other  issues  raised  by  tbe  pleadings  may  be 
determined.  As  an  appeal  from  a  dissolution 
of  an  injunction  does  not  keep  It  in  force 
(Reybum  v.  Sawyer,  128  N.  C.  8,  37  S.  B. 
954),  it  may  be  that  tbe  sale  has  taken  place, 
but  that  is  not  made  to  appear  to  us. 

In  dissolving  the  restraining  order  ttmn 
was  error. 


(131  N.  C.  48) 
WOOD  V.  ATLANTIC  &  N.  0.  R.  CO. 

(Supreme  0)urt  of  North  Carolina.    Sept.  23, 
1002.) 

MBCHANICS'  LIENS  —  SUBCONTRACTOR  —  PAY- 
MENT TO  CONTRACTOR— NOTICE— STATUTES— 
TRIAIi-SBTTINa  ASIDE  VERDICT. 

1.  While,  when  a  verdict  is  set  aside  or  a 
setting  aside  is  refused  on  the  ground  that  it 
is  against  the  weight  of  the  evidence  or  ex- 
cessive, or  for  other  matters  resting  in  irre- 
viewable  discretion,  no  appeal  lies,  yet  when  a 
verdict  is  set  aside,  as  a  matter  of  law,  becanse 
the  judge  holds  that  he  erroneously  refused  a 
prayer  asked  by  Uie  losing  party,  an  appeal 
lies. 

2.  Code,  S  1801,  provides  that  all  subcontract- 
ors on  a  building  shall  have  a  lien  when  notice 
of  the  claim  is  given  to  the  owner,  provided  that 
the  sum  total  shall  not  exceed  the  sum  due  the 
original  contractor  at  the  time  of  the  notice. 
In  a  suit  to  enforce  a  subcontractor's  lien,  the 
ancontroverted  evidence  showed  that  at  the 
time  tlie  subcontractor  gave  notice  of  his  claim 
to  the  owner  the  contractor  had  been  paid  all 
that  was  due  him  under  the  contract  Held, 
that  it  was  error  to  refuse  to  charge  that,  if  the 
Jury  believed  the  evidence,  defendant  was  not 
indebted  to  plaintiff. 

*  3.  A  subcontractor  on  a  building  notified  the 
owner  of  a  sum  due  him  from  the  contractor, 
and  requested  that  the  same  be  withheld  on 
settlement,  but  was  told  by  the  owner  that 
when  the  contractor  called  for  the  money  it 
would  have  to  be  paid  to  him.  Beld,  that  the 
owner's  reply  was  not  an  assumption  of  the 
contractor's  debt 

4.  If  the  reply  bad  been  an  assumption  of  tfa« 
debt,  it  would  have  been  invalid,  as  not  in 
writing  and  without  consideration. 

Appeal  from  superior  court,  Graven  cood- 
ty;  McNeill,  Judge. 

Action  by  J.  W.  Wood  against  the  Atlantic 
ft  North  Carolina  Raibroad  (Company.  From 
an  order  setting  aside  a  verdict  for  platntlfT 
and  granting  a  new  trial,  plaintilf  appeals. 
Afllrmed. 

Plaintiff  filed  a  Uen  upon  defendant's  ware- 
boose  for  a  claim  amounting  to  $35.19,  and 
brought  action  before  a  Justice  of  the  peace 
to  enforce  a  sul>contractor's  lien  against  the 
defendant's  property.  Defendant  appealed 
to  the  superior  court,  where  the  case  waa 
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tried  before  McNein,  J.  The  Issue  was  found 
m  favor  of  plaintiff  to  the  amount  of  $35.19, 
without  Interest  Pialutifl  Introduced  the 
book,  of  llena  from  the  clerk's  office,  and  .then 
testified  that  he  did  work  for  R.  S.  Neal  up- 
on the  warehouse  of  defendant,  and  was  paid 
all  except  the  above  balance  due.  He  went 
to  the  president  of  the  road,  and  told  him 
that  Neal  owed  him  $35.19  for  work  on  the 
warehouse  of  his  company,  and  wanted  him 
to  hold  that  much  from  Neal's  money  when 
be  settled  with  him,  but  be  was  told  that  this 
could  not  be  done  when  Neal  called  for  his 
money,  but  "I  will  have  to  pay  it  to  him." 
On  cross-examination  witness  stated  that 
tbis  was  about  three  weeks  before  Neal's 
failure.  Redirect:  "Mr.  Bryan,  president  of 
the  road,  bad  seen  me  at  work  on  the  build- 
ing." Mr.  Bryan,  president  of  the  road,  was 
introduced  by  defendant,  and  stated  that  be 
remembered  when  plaintiff  came  to  him 
about  the  Neal  debt  but  did  not  remember 
what  was  told  lilm.  "People  frequently  came 
and  asked  about  what  we  owed  others,  and, 
as  I  think  it  is  none  of  their  business,  I  make 
It  a  rule  never  to  give  tbem  any  satisfaction 
about  it.  Shortly  after  the  conversation  I 
learned  that  we  had  paid  Neal  more  than  we 
owed  bim,  and  that  be  had  been  fully  paid 
by  the  early  part  of  July  for  all  the  work  aft- 
erward done  by  him."  To  this,  plaintiff  ex- 
cepted. On  cross-examination  he  stated  that 
Neal  was  a  contractor  doing  general  ware- 
house and  bridge  work  for  the  road.  Ques- 
tion by  plaintiff:  "Was  not  Neal  reputed  to 
be  a  man  of  means?  A.  I  never  heard  that 
he  was.  Q.  Are  you  not  president  of  the  Na- 
tional Bank  of  Newbem,  and  did  he  not  bor- 
row large  sums  of  money  from  your  bank  up 
to  tbe  time  of  his  failure?  A.  We  only  loan- 
ed him  money  on  good  collaterals.  Q.  At 
tbe  time  of  bis  failure  for  $4,000,  did  he  not 
owe  your  bank  more  than  $5,000?  A.  Yes, 
bat  we  had  collaterals.  Q.  If  you  did  not 
owe  Neal,  why  did  you  tell  Wood  tliat  yon 
would  have  to  pay  Neal  his  money  If  he 
called  for  it?  A.  We  had  had  no  settlement, 
and  did  not  know  that  be  was  overpaid  un- 
til about  a  week  afterwards.  Q.  Did  yon 
then  Inform  Wood  of  yonr  mistake,  so  as  to 
give  bim  an  opportunity  to  push  Neal  while 
hia  credit  was  good?  A.  I  did  not.  I  did 
not  think  It  was  any  of  my  business.  It  was 
a  small  matter,  and  I  did  not  bother  about  it 
one  way  or  another.  Q.  Do  you  know  of 
your  own  knowledge  that  Neal  liad  been  paid 
In  fnll  for  his  contract?  How  much  money 
did  yon  know  be  was  paid?  A.  I  saw  him 
paid  money  twice  that  I  can  recall,  but  I 
cannot  say  bow  much  was  paid  in  at  either 
time.  I  bad  no  notice  before  tbe  conversa- 
tion with  Wood  that  Neal  owed  bim  anything. 
Neal  waa  originally  to  build  a  warehouse  for 
99,T75,  but  he  brongbt  in  extras  to  the  amount 
of  9711,  making  in  all  $10,486.  It  turned  ont 
that  we  bad  overpaid  him.  I  know  tliat  Neal 
got  :tbe.  checks  and  that  we  cashed  the  checks. 
I  know  Neal's  handwriting,  and  bave  seen 


tbe  checks  with  Neal's  name  on  the  back  of 
them."  Pialutifl  here  moved  to  strike  OMt 
this  witness'  former  statement  that  Neal  hau 
been  paid  In  full,  but  the  motion  was  denied. 
Defendant  introduced  M.  Manly,  who  testi- 
fied that  he  was  treasurer  of  defendant  com- 
pany; that  the  amount  of  Neal's  contract  for 
the  warehouse  was  $10,486.  "I  paid  to  Neal, 
by  cash  and  an  acceptance  for  $600  made 
June  9  and  paid  July  9,  1900,  $10,532.52. 
Tbe  last  payment  besides  the  acceptance  was 
made  June  30th,  and  the  acceptance  was  paid 
July  0th.  All  was  paid  for  the  warehouse  in 
question,  and  Neal  was  overpaid  by- July  9, 
1000."  The  Issue,  "Is  defendant  indebted  to 
plaintiff,  and,  if  so,  in  what  amount?"  was 
found  in  favor  of  the  plaintiff,  to  the  amount 
of  $31.1d,  with  interest  Defendant  filed 
written  requests,  which  appear  in  the  record 
and  whicb  were  refused  by  the  court,  and 
defendant  excepted.  Defendant  objected  to 
the  submission  of  any  Issue  to  the  Jury,  and 
moved  that  plaintiff  be  nonsuited.  Refused. 
The  court  instructed  the  Jury  that  If  they 
found  from  the  evidence,  and  by  Its  greater 
weight  that,  at  tbe  time  plaintiff  notified 
tbe  president  of  tbe  road  about  Neal's  owing 
him  on  the  contract,  the  defendant  had  paid 
Neal  in  full,  then  defendant  would  not  ibe 
liable  to  plaintiff  at  all,  but,  if  they  found 
that  there  was  still  money  due  Neal  from  the 
company  at  that  time,  the  company  would  be 
liable  for  such  amount  as  was  due  plaintiff, 
not  exceeding  tbe  amount  due  by  defendant 
to  Neal.  "There  was  some  dispute  between 
counsel  aa  to  what  some  of  tbe  witnesses 
testified.  You  heard  all  tbe  evidence,  and 
you  are  the  final  judges  of  the  facts,  and  it  Is 
left  to  you  for  your  decision,  and  you  will 
take  tbe  case  and  say  bow  the  matter 
stands."  The  jury  responded  as  above  set 
forth.  Defendant  moved  to  set  aside  tbe 
verdict,  as  against  the  weight  of  the  evidence. 
Motion  refused.  Defendant  then  moved  to 
set  aside  the  verdict  and  (or  a  new  trial, 
for  that  the  court  erred  In  refusing  the  in- 
structions prayed  for.  This  motion  was  al- 
lowed, and  the  verdict  set  aside  and  a  new 
trial  ordered,  and  plaintiff  excepted  and  ap- 


W.  D.  Mclver,  for  appellant  Simmons  * 
Ward,  for  appellee. 

CLARK,  J.  When  tbe  trial  judge  aeta 
aside  or  refuses  to  set  aside  a  verdict  on  tbe 
ground  that  it  is  against  tbe  weight  of  evi- 
dence or  excessive,  or  for  other  matter  rest- 
ing In  his  irrevlewable  discretion,  no  appeal 
lies.  -  Clark's  Code  (8d  Kd.)  pp.  736,  746. 
But  when  the  verdict  is  set  aside  as  a  matter 
of  law,  as  here,  because  the  judge  held  that 
be  had  erroneously  refused  a  prayer  asked  by 
the  losing  party,  an  appeal  lies.  Bryan  t. 
Heck,  67  N.  C.  322;  Gay  v.  Nash,  84  M.  O. 
3i&;  Thomas  t.  Myers,  87  N.  C.  31.  An  ap- 
peal lay  at  (xice,  because  a  verdict  la  aanb- 
stantlaJ  right  and  tbe  appellant  should  not 
be  put  to  the  trouble  and  expense  of  another 


Digitized  by 


Google 


464 


42  SOUTHEASTERN  REPOBTOB. 


cs.a 


trial  If  this  verdict  was  erroneously  set  aside. 
The  plalDtlfE  testified  that,  having  done  some 
work  for  K.  8.  Neal  upon  a  warehouse  which 
Neal  had  built  for  the  defendant  company, 
he  called  upon  the  president  of  the  company, 
James  A.  Bryan,  notified  him  of  the  amount, 
and  asked  him  to  retain  said  sum  for  him  in 
the  settlement  with  Neal,  and  that  this  was 
about  three  weeks  before  Neal  failed,  which 
occurred  In  September,  1900.  The  president 
refused  to  do  so,  saying  that  when  Neal  call- 
ed for  his  money  he  would  have  to  pay  it  to 
him.  President  Bryan  and  the  treasurer, 
Matt  Manly,  both  testified  that,  on  making 
up  a  statement  of  Neal's  account.  It  appear- 
ed that  by  July  9,  1900,  the  defendant  com- 
pany had  overpaid  Neal  for  the  warehouse. 
This  evidence  was  uncontradicted,  -and  the 
defendant  requested  the  court  to  Instruct  the 
Jury,  If  they  believed  the  evidence,  to  find 
on  the  issue  submitted  that  the  defendant 
was  not  indebted  to  the  plaintiff.  This  In- 
struction the  court  refused,  but,  on  the  mo- 
tion for  a  new  trial  made  on  the  ground  that 
he  had  committed  an  error  in  refusing  the 
Instruction,  he  properly  so  held,  and  set  aside 
the  verdict.  The  defendant  could  not  be  lia- 
ble to  the  plaintiff  unless  at  the  time  of  his 
notification  to  President  Bryan  of  his  claim 
the  defendant  was  then  or  thereafter  indebt- 
ed to  Neal  on  account  of  said  work  (Ck)de,  i 
1801),  and  the  uncontradicted  evidence  Is  that 
before  that  time  Neal  had  been  more  than 
settled  with  In  full  for  said  warehouse.  The 
reply  of  President  Bryan  was  not  an  assump- 
tion of  Neal's  debt  to  plaintiff,  and.  If  it  bad 
been,  it  was  without  consideration  and  not  in 
writing.  It  did  not  mislead  the  plaintiff, 
even,  because  the  president  expressly  refm^ 
ed  to  assume  any  responsibility. 

In  setting  aside  the  verdict  there  was  no 
error. 


(181  N.  c.  60) 

TAYLOR  ▼.  NORFOLK  ft  O.  R.  CO. 

(Supreme  Conrt  of  North  Oarolina.    Sept  23, 
1902.) 

LOOOINO-LOO    JAM-NKOLIGENCB-COMPLAINT 

—ISSUBS— PERIL  TO  BRIDQIC— BREAKING 

JAM— INSTRUCTIONS. 

1.  A  raft  of  logs  was  broken  loose  from  its 
moorings  by  a  freshet,  and  driven  against  the 
defendant's  railroad  bridge  across  the  river, 
lying  broadside  against  the  piling  which  sup- 
ported the  bridge,  and  endangering  the  bridge. 
The  defendant,  through  its  agents  and  em- 
ployta,  broke  up  the  raft,  by  means  of  which 
the  logs  passed  under  the  bridge,  and  many  of 
them  were  lost.  In  an  action  by  the  owner  of 
the  raft,  the  complaint  alleged  that  the  de- 
fendant company,  by  its  agents  and  employ^ 
wantonly,  etc.,  broke  the  raft-  in  pieces,  threw 
the  raftmg  gear  into  the  river,  and  turned  the 
said  logs  adrift  in  the  current;  that  the  logs 
floated  down  the  river  and  were  lost;  and  that, 
by  the  wanton  negligence  on  the  part  of  de- 
fendant, gear  and  logs  were  lost.  Held,  that 
under  the  complaint  the  only  issue  that  should 
have  been  submitted  to  the  jury  was  whether 
the  property  was  destroyed  as  alleged,  and  not 
as  to  whether  defendant  was  negligent  in  not 


saving  the  logs  after  they  had  floated  into  the 
stream. 

2.  It  was  error  to  charge  that  if  the  defend- 
ant could  save  any  of  the  logs,  by  exercising 
due  care,  with  the  means  which  it  then  actually 
had  at  its  command,  it  was  its  doty  to  do  so, 
without  further  instructing  that  that  would  not 
have  been  the  defendant  s  duty  if  the  means 
at  hand  were  not  sufficient  to'  save  both  the 
bridge  and  the  logs. 

8.  The  defendant  was  not  required  by  law  to 
anticipate  that  a  raft  would  break  loose  and 
come  against  its  bridge,  snd  it  was  not  required 
to  have  on  hand  boats  sufficient  to  save  the 
logs. 

4.  A  son  of  plaintiff  testified  that  defendant 
made  no  effort  to  save  any  of  the  logs,  though 
there  were  30  or  40  men  at  hand,  and  that  the 
foreman,  when  asked  to  wait  the  arrival  of  a 

tug,  said,  "D the  logs."    Several  witnesses 

testified  that  the  logs  could  have  been  saved  if 
there  had  been  boats  to  stop  them,  but  there 
was  no  evidence  that  defendant  had  boats  or 
facilities  on  hand.  Held,  that  there  was  no  evi- 
dence of  negligence  in  failing  to  save  the  loga 
to  go  to  the  jury. 

Appeal  from  superior  conrt,  Hertfrad  coon- 
ty;   Brown,  Judge. 

Action  by  W.  P.  Taylor  against  the  Norfolk 
&  Carolina  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

George  Cowper,  for  appellant  L.  h. 
Smith,  for  appellee. 


MONTGOMERY,  3.  A  large  raft  of  loga 
was  broken  loose  from  its  moorings  by  a 
high  freshet  in  Chowan  river,  and  was  driv- 
en down  against  the  defendant's  railroad 
bridge  across  the  river,  lying  broadside 
against  the  piling  which  supported  the  bridge. 
The  defendant,  through  Its  agents  and  em- 
ployes, broke  up  the  raft,  by  means  of  which 
the  logs  passed  under  the  bridge,  and  many 
of  them  were  lost.  It  was  admitted  and 
proved,  also,  that  the  safety  of  the  bridge 
was  imperiled  and  endangered  by  the  lodg- 
ment of  the  raft  This  action  was  brought 
to  recover  of  the  defendant  damages  for  the 
loss  of  the  logs  and  the  gear  which  hdd  to- 
gether the  raft  The  allegation  of  the  com- 
plaint on  that  point  was  "that  the  defendant 
company,  by  its  agents  and  employes,  wtll- 
fully,  negligently,  wantonly,  and  wrongfully 
broke  the  said  raft  In  pieces,  and  threw  the 
rafting  gear  Into  the  river,  and  tnmed  the 
said  logs  adrift  In  the  current  and  the  said 
gear  sunk  to  the  Iwttom  of  the  river,  and  the 
said  logs  floated  down  the  river  and  were 
lost"  The  plaintiff  also  alleged  that  "If  It 
was  safe  and  prudent  cm  the  part  of  the  de- 
fendant's employes  to  remove  the  raft.  It 
was  not  necessary.  In  order  to  save  the 
bridge,  to  throw  the  gear  to  the  bottnn  of 
the  river,  or  to  turn  the  logs  adrift  In  the 
current";  and  the  fourth  allegation  Is  In 
these  words:  "That  by  the  said  wlUfuI,  wan- 
ton, and  wrongful  negligence  on  the  part  of 
the  defendant's  agents  and  employes,  the  said 
gear  and  logs,  to  the  value  of  |2S0,  were 
lost,  to  the  plalntUTa  damage^"    la  passing,. 


Digitized  by 


Google 


N.C.) 


TATLOB  T.  NOEPOLK  *  C  B.  CO. 


465 


It  iB  cnrlona  to  observe  tbat  the  plaintiff  got 
a  verdict  for  IS  cents  less  tban  tbe  amonnt 
demanded  In  the  complaint,  and  we  have 
searched  In  vain  for  any  evidence  npon  which 
the  deduction  was  made.  The  plain  meanlntr 
and  intent  of  the  complaint  are  that  the 
plaintiff's  damages  arose  from  the  destruc- 
tion of  the  raft,  and  that  that  act  itself,  al- 
thongb  done  to  save  the  defendant's  bridge, 
as  it  was  shown  to  have  been,  was  wanton 
and  willfnl  and  negligent  There  is  no 
charge  in  the  complaint  tbat  the  defendant 
was  negligent  in  not  saving  the  logs  after 
they  were  broken  loose  from  the  raft  and 
turned  adrift.  The  plaintiff's  loss  was  de- 
dared  to  have  been  brought  al)out  by  the 
"said  willfal,  wanton  negligence  on  the  part  of 
the  defendant's  agents";  and  the  "said  will- 
tol,  wanton,  and  wrongful  negligence"  men- 
tioned in  the  complaint  was  the  breaking  the 
raft  Into  pieces.  The  case  seems  not  to  have 
been  tried  altogether  upon  the  theory  of  the 
plaintiff  as  set  ont  in  his  complaint.  It  seems 
to  us  that  the  only  issue  that  ought  to  have 
been  submitted,  on  the  complaint  and  an- 
swer, was,  "Did  the  defendant's  agents  neg- 
ligently and  wantonly  and  wrongfully  destroy 
the  plalntlfTs  property,  as  alleged  in  the  com- 
plaint?" And  In  looking  into  the  case  we 
find  that  his  honor  took  that  view  of  th« 
matter,  and  submitted  one  issue  only,  and 
that  in  the  very  language  of  the  above.  In 
the  conrse  of  the  trial,  however,  it  having 
been  admitted  and  proved  that  It  was  neces- 
sary, for  the  safety  of  the  bridge,  to  break 
up  the  raft,  and  that  that  act  was  not  wan- 
ton or  willfnl  or  negligent,  the  question  arose 
as  to  the  dnty  of  the  defendant  in  connection 
with  the  logs  after  they  floated  under  the 
bridge  and  into  the  stream  below.  If  that 
had  been  an  issne,  the  greater  part  of  his 
honor's  charge  on  that  subject  was  correct; 
but  we  think  he  was  wrong  when  he  said  to 
the  Jnry,  "If  the  defendant  could  save  any 
of  the  logs,  by  exercising  due  care,  with -the 
means  which  it  then  actually  had  at  its  com- 
mand, it  was  its  duty  to  do  so,"  without  far- 
ther instructing  them  tbat  that  would  not 
Iiave  been  the  defendant's  duty  if  the  means 
at  hand  were  not  sufficient  to  save  both  the 
bridge  and  the  logs.  Certainly  the  first  duty 
of  the  defendant  was  to  use  all  available 
means  to  secure  the  bridge,  for  the  benefit  of 
the  trarellng  public  and  the  protection  of  its 
own  property.  But  in  any  view  of  the  case, 
we  think  there  was  no  snfflcient  evidence  to 
be  submitted  to  the  Jnry  on  the  question  of 
the  defendant's  conduct  In  reference  to  the 
logs  after  the  raft  was  broken  up.  The  only 
Bctntffla,  if  that,  came  from  the  son  of  the 
plaintiff,  who  said:  "Defendant  made  no  ef- 
fort to  save  any  of  the  logs  or  gear.  Plenty 
of  men  to  do  It  thera  There  were  between 
80  and  40  men."  That  vras  only  an  opinion, 
for  he  mentioned  no  appliances  or  other 
42  S.B.-W) 


means  which  could  be  put  to  use  by  the  men 
In  an  attempt  to  save  the  logs.  This  witness 
says  tbat  the  boss,  while  engaged  In  break- 
ing up  the  raft  (on  a  Sunday),  in  a  high 
freshet  of  rolling  waters,  and  getting  higher, 
in  peril  of  his  life,  and  fighting  to  save  a 
valuable  railroad  bridge,  when  told  by  the 
witness  not  to  break  up  his  raft,— that  his 
father  would  be  there  soon  with  a  tug,— ex- 
claimed, "Damn  the  logs;"  and  that  was 
argued  to  be  evidence  of  willfnl  and  wanton 
-destruction  of  the  property.  We  hardly 
think  sa  The  wonder  is,  he  had  not  said 
more.  W.  H.  Pyland,  Jr.,  a  witness  for  the 
plaintiff,  said:  "The  defendant's  agents  made 
no  effort  to  save  the  logs.  They  could  have 
done  so  if  they  had  had  boats  below  to  catch 
the  logs  as  they  cut  them  loose."  Pyland, 
another  witness  for  the  plaintiff,  said:  "The 
raft  was  lengthwise  against  the  bridge,  and 
greatly  endangered  it.  If  the  railroad  peo- 
ple had  had  boats  enough  ready  prepared, 
they  might  have  saved  some  of  the  logs. 
They  had  two  skiffs,  but  I  did  not  see  any 
other  boats  there."  -  And  another  witness 
(Stain)  for  tbe  plaintiff  said  that  "more  logs 
could  have  been  saved  by  taking  two  boat* 
on  the  lower  side  of  the  bridge,  taking  the 
logs  up  separately  as  fast  as  they  came 
through."  His  honor  properly  told  tbe  Jnry 
that  the  defendant  was  not  required  by  law 
to  anticipate  that  a  raft  would  break  loose 
and  come  against  its  bridge,  and  it  was  not 
required  to  have  on  hand  boats  sufficient  to 
save  the  logs.  Now,  in  connection  with  tbat 
part  of  the  charge  where  the  plaintiff's  evi- 
dence is  carefully  examined,  it  will  be  seen 
to  afford  no  grounds  upon  which  to  Impute 
negligence  to  the  defendant  in  respect  to  Its 
duty  tn  save  the  logs,  or  any  part  of  them. 
PlalntlfTs  evidence  does  not  tend  to  show 
that  there  was  a  boat  or  any  other  appliance 
available  with  which  to  make  an  attempt  to 
save  the  logs.  There  was,  however,  on  the 
part  of  the  defendant,  ample  evidence  going 
to  prove  that  there  were  no  facilities  or  ap- 
pliances at  hand,  and  which  could  be  used 
to  save  the  logs.  N.  Y.  Robinson  said:  "The 
logs  doubled  and  piled  on  each  other,  and. 
reaching  down  near  the  bottom  «ow,  were 
pressing  against  the  bridge  with  such 
strength  and  dangerous  force  as  to  require 
Immediate  relief.  We  bad  only  two  boats, 
and  it  was  impossible  for  our  men  to  save 
the  logs,  and  at  the  same  time  bestow  reason- 
able attention  upon  the  safety  of  the  bridge." 
And  Culpepper  testified  that  the  only  means 
of  saving  the  logs  after  they  had  passed 
through  the  bridge  was  by  boats,  and  these 
the  railroad  company  did  not  have.  What 
we  have  said  does  not  apply  to  tbe  gear,  for 
it  seems  there  was  some  evidence  tending  to 
show  that  it  was  wantonly  and  negligently 
destroyed  In  breaking  up  the  raft 
New  trial. 
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NORBBLL  T.  AUGUSTA  RY.  &  BLBCTRIO 

CO. 
(Snprema  Gonrt  of  Georgia.     Aug.  0.   1902.) 

PREiSCRIPnON— LANDS  HELD   BY   MUNICIPAIi- 
ITY— POSSESSION  OF  STREET. 

1.  Prescription  does  uot  run  against  a  mn- 
nicipal  .corporation  in  regard  to  land  held  for 
the  benefit  of  the  public. 

2.  Accordingly,  where  a  certain  strip  of  laud 
is  conveyed  to  a  municipal  corporation  for  use 
as  a  public  street,  and  the  authorities  accept 
the  deed,  but  open  and  nse  but  one  half,  longi- 
tudinally, of  the  laud,  adverse  possession  of 
the  remainder  by  a  private  individual  cannot 
ripen  into  a  prescriptive  title,  although  such 
possession  is  under  a  deed  from  the  dedicator 
subsequent  to  the  deed  to  the  municipality. 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  L.  Brlnson,  Judge. 

Action  by  H.  D.  Norrell  against  the  Au- 
gusta Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

B.  H.  Callaway,  for  plaintiff  In  error. 
Boykln  Wright,  for  defendant  in  error. 

I 

SIMMONS,  C.  J.  Suit  was  brought  by 
Norrell  against  the  Augusta  Railway  &  Elec- 
tric Company.  The  defendant  demurred  to 
the  petition,  and  the  court  sustained  the  de- 
murrer. The  plaintiff  excepted.  From  tbe 
petition  it  appeared  that  in  1840  Edward 
Thomas  owned  certain  land  Immediately 
north  of  the  right  of  way  of  the  Georgia 
railroad,  this  land  being  then  beyond  the  lim- 
its of  the  city  of  Augusta,  bat  since  1870 
within  the  limits.  Thomas  by  deed  conveyed 
to  the  county  authorities  baring  charge  of 
the  county  roads  a  strip  of  land  70  feet  In 
width  off  of  the  south  of  bis  land,  this  strip 
lying  between  the  i;alh:oad  right  of  way  and 
the  remaining  lands  of  Thomas,  and  extend- 
ing for  some  ICO  feet  east  and  west  This 
strip  was  definitely  and  fully  described  in 
the  deed,  which  expressed  as  Its  considera- 
tion the  benefits  the  grantor  and  his  heirs 
and  assigns  expected  to  derive  from  the  open- 
ing of  a  road  thereon.  The  deed  stated  that 
the  grantor  conveyed  this  land  "on  wbldi 
to  locate  and  open  a  public  road  from  the 
oity  of  Augusta  to  the  Turknett  Springs. 
road."  The  county  authorities  accepted  this 
deed,  and  immediately  proceeded  to  locate 
a  road  upon  the  strip  conreyed.  This  road 
was  opened  only  35  feet  wide,  occupying  the 
half  of  the  stiip  which  was  next  to  the  re- 
maining lands  of  the  grantor.  The  road  so 
opened  was  known  as  "Railroad  Avenue." 
The  unused  strip  35  feet  wide  lay  next  to 
the  railroad  right  of  way  the  entire  length 
of  the  strip.  The  possession  of  this  portion, 
unused  by  the  county  authorities,  was  re- 
tained by  Thomas,  who,  in  1845,  made  a  deed 
of  bis  lands  to  Hight,  and  Included  therein 
"all  right,  title,  and  interest  of  the  [grantor] 
to  a  narrow  strip  of  land  between  said  rail- 

f  I.  Sot  Advarw  Pouesslon,  TOL  1,  Cent.  Dig.  |  tf. 


road  and  said  railroad  avenue  or  public  road, 
so  far  as  said  narrow  strip  of  land  fronts 
the  land  herein  conveyed  only."  Hight  went 
Into  possession  under  this  deed,  and  retained 
possession  until  1861,  when  be  conveyed  to 
plaintiff's  father  all  of  the  land  conveyed  to 
him  by  Thomas,  Including  the  strip  between 
the  railroad  and  the  public  road.  By  subse- 
quent instruments,  this  property  was  con- 
veyed to  the  plaintiff.  The  possessioa  of 
the  plaintiff  and  his  predecessors  in  title  was 
continuous  from  the  time  of  Edward  Thom- 
as to  the  year  1900.  During  part  of  this 
time,  plaintiff  used  the  land  between  the  rail- 
road and  the  public  road  as  a  woodyard,  and 
one  of  his  tenants  erected  a  shanty  on  It 
During  all  of  this  time  the  public  road  was 
never  widened.  In  1900,  the  city  council  of 
Augusta  authorized  the  defendant  to  lay  a 
spur  track  across  Railroad  avenue  from  an 
adjoining  cross  street.  The  defendant  laid 
the  track  upon  a  portion  of  the  strip  which 
was  in  the  possession  of  the  plaintiff,  took 
possession  of  the  entire  unused  strip,  and  used 
part  of  it  for  piling  and  storing  iron  rails. 
This  was  done  over  the  remonstrance  of 
the  plaintiff,  who  thereupon  filed  this  peti- 
tion. The  petition  alleged  that  the  land  in 
dispute  was  worth  $1,000,  and  prayed,  as  ac- 
tual and  vindictive  damages,  for  the  defend- 
ant's trespass,  $2,000. 

1, 2.  That  prescription  does  not  in  any  case 
run  against  the  state  itself  is  no  longer  open 
to  question.  Glaze  t.  Ralhroad  Co.,  67  Ga. 
701;  KIrschner  v.  Same,  Id.  760.  There  is 
also  no  doubt  that,  when  the  city  limits  of 
Augusta  were  extended  so  as  to  Include  this 
land,  the  road  became  a  city  street,  and  the 
city  succeeded  to  the  rights  and  Jurisdiction 
of  the  county  over  it  We  are  also  clear 
that  by  the  acceptance  of  the  deed  the  au- 
thorities accepted  the  entire  tract  conveyed 
by  Thomas,  and  there  can  arise  In  tbis  case 
no  question  as  to  an  acceptance  of  only  such 
part  of  the  land  as  was  actually  used.  The 
entire  tract  was  accepted  by  the  acceptance 
of  the  deed,  and  the  failure  to  use  all  of  It 
immediately  was  not  such  an  act  as  could 
be  construed  as  an  abandonment  of  the  un- 
used portion.  Nor  does  the  petition  present 
a  case  in  which  the  doctrine  of  estoppel  could 
be  Invoked,  and  the  city  estopped  to  set  up 
Its  title.  We  are  therefore  squarely  confront- 
ed with  the  question  whether  prescription 
win  run  against  a  municipal  corporation  so 
that  adverse  possession  of  a  part  of  a  street 
may  bar  the  city  of  the  right  to  recover  It 
This  question  has  many  times  been  passed 
upon  by  various  courts,  but  has  never  been 
expressly  decided  by  this  court  Though 
this  court  did.  In  City  Council  of  Augusta 
v.  Burum,  93  Ga.  68,  73,  10  S.  E.  820.  822. 
26  L.  R.  A.  340,  In  an  action  against  a  mu- 
nicipal corporation,  say:  "Although  •  •  • 
In  Georgia  the  maxim,.  'Nullum  tempus  oc- 
currlt  regl,'  had  been  abrogated,  we  are  quite 
certain  that  no  statute  of  limitations  or  pre- 
scription of  any  kind  could  so  operate  aa  to 
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abridge  In  any  manner  the  exercise  of  the 
legitimate  legislative  powers  of  the  state, 
conferred  by  the  people  for  the  common  wel- 
fare of  all.  In  this  sense,  at  least,  the  kin- 
dred maxim,  'Nnllnm  tempos  occnrrit  rel- 
publicae,'  Is  stlU  of  force,  and  it  la  applica- 
ble to  a  city  council,  so  far  as  its  leglslatlTC 
powers  conferred  upon  It  by  statute  are  con- 
cerned, as  well  as  to  the  state  itself;  the 
city  gOTemment  being,  in  this  respect,  a 
part  of  the  lawmaking  power  of  the  com- 
monwealth." After  a  careful  consideration 
of  the  question,  we  are  of  opinion  that  the 
better  view  la  tiiat  prescription  does  not  run 
against  a  mnniciiwl  corporation  In  regard  to 
land  held  by  it  for  the  benefit  of  the  whole 
public.  While  it  may  be  entirely  proper  to 
apply  the  doctrine  of  adverse  possession  and 
prescription  to  a  city  In  matters  in  which  it 
hi  concerned  in  a  capacity  which  is  private 
rather  than  governmental  In  its  nature,  we 
think  that  adverse  possession  by  an  individ- 
ual of  property  held  by  a  city  for  the  benefit 
and  use  of  the  whole  public  should  not  be 
allowed  to  ripen  into  a  prescriptive  title. 
The  city  is  in  some  respects  not  a  division 
of  the  state,  but  it  is  at  least  an  agent  of 
the  state,  exercising,  within  certain  limits, 
governmental  functions  and  powers.  If  pre- 
scription does  not  run  against  the  state,  it 
should  not  run  against  a  city  in  respect  to 
rights  which  are  intrusted  to  the  dty  for 
the  benefit  of  the  public  generally,  and  as  to 
which  It  exercises  governmental  powers.  A 
municipal  corporation  is  Intrusted  with  the 
care  and  control  of  its  streets  for  the  use 
■nd  benefit,  not  of  Its  own  inhabitants  mere- 
ly, but  of  the  wbole  public,  and  prescription, 
which  does  not  run  against  the  state,  sbonld 
not  mn  against  its  trustee.  Every  nnau- 
thorteed  encroachment  upon  a  street,  by 
which  its  use  is  in  danger  of  impairment.  Is 
a  public  nuisance,  and  cannot  tie  Justified 
or  sanctified  by  the  lapse  of  time,  however 
great  See  Tied.  Mun.  Corp.  t  312.  The 
doctrine  of  prescription  is  based  on  a  pre- 
sumption, after  long-continued  adverse  pos- 
session, that  the  possession  is  under  a  grant 
Where  the  land  so  held  is  part  of  a  city's 
streets,  and  the  city  has  no  power  to  make 
a  grant  it  would  seem  that  this  presump- 
tion should  not  arise.  Cou^s  will  not  pre- 
sume a  grant  where  no  grant  Is  possible. 
For  these  reasons,  we  believe  that  the  better 
doctrine  is  as  above  stated,  though  there  are 
not  a  few  very  respectable  authorities  to  the 
contrary.  For  summaries  of  the  decisions  on 
this  question  and  some  of  Its  Immediate 
branches,  see  Dill.  Mun.  Corp.  (4th  Ed.)  SI 
673-676:  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
878  et  seg.;  notes  to  Meyer  v.  Graham  (Neb.) 
18  L.  R.  A  146  (s.  c.  SO  N.  W.  763,  20  Am. 
8t  Rep.  600). 

It  follows  that  the  city  of  Augusta  had  title 
to  the  land  In  dispute  in  the  present  case, 
and  that  the  plaintiff  was  himself  a  tres- 
passer, and  bad  no  title.  The  defendant 
went  Into  possession'  under  authority  from 


the  owner,  and  the  plaintitT  certainly  cannot 
recover  damages  for  the  defendant's  use  of 
the  land  In  so  far  as  the  same  was  author- 
ized, and  a  proper  use  of  a  highway.  It 
was  contended,  however,  that  piling  up  and 
storing  iron  rails  is  not  a  proper  use  of  a 
street  and  that  the  defendant  is  at  least  lia- 
ble for  maintaining  such  a  nuisance.  The 
facts  alleged  in  the  petition  show  that  this 
alleged  nuisance  is  maintained  directly  in 
front  of  plaintiffs  residence,  and  immedi- 
ately across  the  opened  street  therefrom,  and 
that  It  is  imslghtly;  but  it  does  not  appear 
that  It  interferes  with  his  Ingress  or  egress, 
or  that  he  suffers  any  other  special  Injury. 
Be  that  as  It  may,  the  petition  seeks  dam- 
ages for  a  trespass  upon  land  belonging  to 
the  plaintiff,  and  under  such  a  petition  the 
plaintiff  cannot  recover  damages  as  for  the 
maintenance  of  a  nuisance  in  a  public  high- 
way. The  court  below  was,  therefore,  right 
In  sustaining  the  demurrer  to  the  petition. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  ac- 
count of  sickness. 

ai«  Oa.  SZO) 
SAVANNAH  ELECTRIC  CO.  v.  PEDRICiK. 
(Supreme  Court  of  Georgia.  Aug.  9,  1902.) 
INJUNCTlON-OBSTRUCTINa  STREET. 

1.  Under  the  facts  appearing  in  the  present 
case,  there  was  no  error  in  refnsing  to  grant 
an  injanctiou. 

(Syllabiu  by  the  Oonrt) 

Error  from  superior  court,  Chatham  county; 
Pope  Barrow,  Judge. 

Action  by  Savannah  Electric  Company 
against  P.  S.  Pedrlck.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Osborne  &  Lawrence,  for  plaintiff  In  error. 
B.  R.  Richards,  for  defendant  In  error. 

COBB,  J.  This  was  an  application  by  a 
street  railway  company  to  enjoin  Mrs.  Pedrlck 
fi-om  erecting  a  building  near  its  track  In 
the  town  of  Warsaw.  The  ground  upon  which 
the  Injunction  was  sought  was  that  the  street 
railway  company  had  been  for  a  number  of 
years,  with  the  knowledge  and  consent  of  Mrs. 
Pedrlck  and  her  predecessors  In  title,  operat- 
ing Its  line  of  railway  near  her  property,  and 
that  the  building  she  was  erecting  to  replace 
a  building  which  had  been  burned  was  nearer 
the  track  of  the  railway  than  the  destroyed 
building  was; .  that  a  portion  of  the  building 
now  being  erected  was  within  the  limits  of 
a  street  of  the  town;  that  It  was  so  near 
the  railway  as  to  render  It  a  menace  to  per- 
sons traveling  upon  the  railway;  that  It  was 
an  obstruction  to  the  public,  and  should  be 
enjohied.  The  defendant  maintained  In  her 
answer  that  the  building  being  erected  by  her 
was  not  as  near  the  track  of  the  railway  com- 
pany as  the  old  building  which  had  been  de- 
stroyed; that  she  and  her  predecessors  in  title 
had  been  In  adverse  possession  of  the  land 
upon  which  the  building  was  being  erected  for 
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more  thsn  seven  years,  nnder  written  evidence 
of  title;  and  that  no  part  of  tbe  building  vras 
In  a  public  street  of  the  town.  The  Judge  re- 
fused to  grant  the  injunction,  and  the  plain- 
tiff excepted.  While  the  evidence  was  con- 
dieting  upon  some  of  the  material  points  in 
the  case,  there  was  evidence  from  which  the 
Judge  could  find  that  the  building  being  erect- 
ed was  not  as  near  the  track  of  the  railway 
company  as  the  one  which  was  destroyed,  and 
that  no  part  of  the  land  covered  by  the  build- 
ing had  ever  been  a  portion  of  a  public  street 
in  the  tovm  of  Warsaw.  If  this  was  true, 
no  Injunction  should  have  been  granted,  and, 
as  the  Judge  was  authorized  to  find  from  the 
evidence  that  this  was  the  case,  his  Judg- 
ment refusing  the  Injunction  will  not  be  dis- 
turbed. Under  this  view  of  the  case,  the 
question  whether  prescription  will  run  against 
a  municipal  corporation  is  not  Involved;  but 
see.  In  this  connection,  NorrdI  v.  Electric  Go. 
40a.)  42  8.  El  468. 

Judgment  affirmed.  AH  the  Justices  con- 
curring, except  LEWIS,  3.,  absent  on  account 
of  sickness. 


(]1«  Ga.  272) 

MALONB  ▼.  STATE. 
(Supreme  Court   vt  Oeorgia.     Aug.   9,   1902.) 

CRIMINAL  LAW— NBTW  TRIAL— NBWLT  DISCOV- 
ERED HVIDBNCB— AFFIDAVIT  —  DILIOENCB- 
PROOP  OF  VENUE— ASSAULT  WITH  INTENT 
TO  KILL-VERDICT. 

1.  The  discretion  of  the  judge  in  overruling 
a  motion  for  a  new  trial  In  a  criminal  case^ 
based  on  alleged  newly  discovered  evidence, 
will  not  be  controlled  when  the  movant  fails 
to  make  affidavit  that  he  did  not  before  the 
trial  know  of  the  facts  upon  which  the  mo- 
tion is  based,  and  could  not,  by  the  exercise 
of  proper  diiifceDce,  have  discovered  them.  And 
this  is  true  though  his  counsel  mar  make  affi- 
davit, evidently  based  on  information  received 
from  others,  to  the  effect  that  at  the  time 
when  the  alleged  oftense  was  committed  the 
accused  was  in  snch  a  condition  that  he  could 
not  have  known  of  the  existence  of  the  evi- 
dence upon  which  the  motion  Is  based,  and 
though  the  counsel  also  deposes  that  the  fail- 
ure to  discover  the  evidence  before  the  trial 
was  not  due  to  any  lack  of  diligence  on  hto 
part 

2.  Testimony  of  a  witness  that  the  offense 
was  committed  "in  this  county"  is  sufficient 
proof  of  the  venue,  when  it  appears  from  th» 
record  that  the  trial  was  had  in  the  county  in 
which  the  offense  was  alleged  to  have  been 
committed. 

3.  When,  in  the  trial  of  one  charged  with  the 
offense  of  assault  with  intent  to  murder,  the 
evidence  demands  a  finding  that. the  accused  la 
guilty  of  the  offense  charged,  and  the  state- 
meut  of  the  accused  admits  that  he  was  at  the 
sceue  of  the  crime,  and  was  drinking,  and  that 
if  he  shot  the  person  alleged  to  have  been  as- 
saulted he  did  not  know  anything  about  it,  a 
verdict  finding  the  accused  guilty  of  shooting 
at  another  furnishes  the  accused  no  ground  of 
complaint.  This  case  is  distiueuished  from  the 
case  of  Kendrick  v.  State,  113  Ga.  759,  39  S. 
E.  2S6.  by  the  fact  that  in  that  case  the  state- 
ment of  the  accused,  if  true,  established  an 
alibi. 


[  1.  Sm  Criminal  Law,  vd.  IS,  CmiL  Dig.  H  23M, 
7,   2399. 


4.  There  was  no  «ror  in  overmling  the  mo- 
tion for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Ltttlejohn,  Judge. 

John  Malone  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  R.  Williams  and  Alien  Fort,  Jr.,  for 
plaintiff  In  error.  F.  A.  Hooper,  SoL  Oen., 
for  the  State. 

PER  CURIAM.    Judgment  afOrmed. 

LEWIS,  J,,  absent  on  account  of  sickness. 


(U«  Ga.  251) 
MACON  OONSOL.  ST.  R.  CO.  ▼.  JONES. 
(Supreme  Court  of  Georgia.     Aug.  9,   1902.) 

NEW  TRIAL— RKVIKW  OF   FIRST  GRANT- 
QUESTION   OF   LAW. 

1.  Unless  the  verdict  rendered  was  absolute- 
ly demanded  by  the  evidence  (which  does  not 
appear  in  this  case),  this  court  will  not  under- 
take to  decide  whether  or  not  the  trial  judge 
abused  his  discretion  In  granting  a  first  new 
trial,  even  though  the  grant  thereof  was  based 
solely  upon  a  single  question  of  law,  in  the  de- 
termination of  which  it  was  unnecessary  to 
consider  the  evidence  in  the  case.  Weinkle  v. 
Raih-oad  Co.,  33  S.  B.  471,  107  Ga.  867;  Wat- 
son V.  Mortgage  Co.,  37  S.  E.  363,  112  Ga. 
253;  Harvey  v.  Bowlea,  37  S.  E.  363,  112  Ga. 
863;    McCain  v.  College  Park,  37  S.  E.  971, 

112  Ga.  701;    Carter  v.  Dunson.  88  S.  B.  83(), 

113  Ga.  374;    Thornton  v.  Insurance  Co.,  42 
8.  B.  287,  116  Ga.  — . 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  W.  J.  Jones  against  the  Macoc 
Consolidated  Street  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Bacon,  Miller  &  Branson  and  W.  G.  Not- 
tingham, for  plaintiff  in  error.  M.  Felton 
Hatcher  and  T.  3.  Cochran,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  slckneaa 


au  Ga.  235) 
MeCALL  v.  HERRING. 
(Supreme  Court  of  Georgia.     Aug.  8,  1902.) 

BILL  OF  EXCEPTIONS  —  PLEADINGS  —  TRAM- 
SCRIPT  OF  RECORD-ENFORCEMENT  OF  UBN 
— BANKRUPTCT  AS  DEFEN8B>-USURY. 

1.  When  a  plea  to  an  action  has  been  duly 
and  regularly  filed,  or  an  amendment  thereto 
allowed  and  filed,  such  plea  or  amendment  be- 
comes a  part  of  the  record  of  the  case,  and. 
although  afterwards  a  demurrer  to  the  plea  as 
amended  is  sustained,  and  the  same  strirkea,  if 
it  be  sought  to  review  the  ruling  striking  the 
same  it  is  not  necessary  that  such  plea  be  set 
out  in  the  bill  of  exceptions.  It  can  properly 
be  incorporated  as  a  part  of  the  record  in  the 
transcript  which  is  made  and  certified  by  the 
cleric     The  motion  to  dismiss  is  overruled. 

2.  In  an  action  in  which  only  the  establish- 

1 1.  See  Bankruptcy,  toI.  t,  Cmiit  Die  ||  K*.  lU- 
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ment  of  a  bpecUI  lieu  on  ipedflc  property  is 
sought,  and  no  judgment  In  personam  Is 
prayed  against  the  defendant,  a  plea  to  the 
effect  that  tlie  defendant  has  been  adjudicated 
a  bankrupt  presents  no  defense  to  the  action. 
3.  The  taUng  of  interest  at  the  highest  legal 
rate.  In  advance,  by  iray  of  discount  on  sliort 
loans,  in  the  ordinal^  course  of  bnsiness,  ia 
not  usurious;  but.  a  reservation  of  interest  in 
advance,  in  an  ordinary  transaction  of  lending 
and  borrowing  money,  for  a  period  of  five 
years,  la  nsurlons  when  the  amount  reserved 


and  the  amount  contracted  to  be  paid  aggre- 
gate a  sum  which  is  in  excess  of 

legal  rate  for  the  term  of  the  loan, 


ggr»- 
ghest 


4.  The  statements  of  fact  made  in  the  plem, 
wliich  by  the  demurrer  are  admitted  to  ba 
true,  are  sufficient  to  make  a  good  plea  of  run- 
ry.  The  trial  jndge,  therefore,  erred  In  sus- 
taiuing  a  demnrrer  to  this  part  of  tha  plea, 
and  in  directing  a  verdict  tor  tiu  plabitiS. 

(Syliabna  by  tha  Oonrt.) 

ESrror  from  city  court  of  Atianta;  H.  M. 
Held,  Judge. 

Action  by  E.  S.  Herring  against  J.  K.  Mc- 
CaiL  Judgment  for  plalntlfl,  and  defendant 
brings  error.    Reversed. 

O.  B.  &  M.  C.  Horton,  for  plaintiff  in  error. 
John  M.  Graham  and  S.  M.  &  6.  F.  Mitchell, 
for  defendant  in  error. 

LITTLB.  3.  Elizabeth  S.  Herring  Insti- 
tuted an  action  In  the  city  court  of  Atlanta 
■gainst  J.  K.  McGaU.  Originally  she  sought 
botb  to  recover  a  Judgment  on  a  promissory 
note,  and  also  to  establish  a  lien  In  ber  favor 
against  certain  land  which  she  alleged  had 
been  conveyed  to  her,  at  the  time  of  the  execu- 
tion of  the  note,  to  secure  its  payment.  By 
amendmoit,  the  plaintiti  alleged  that  the  de- 
fendant had  filed  a  petition  in  the  district 
court  of  the  United  States  for  the  Northern 
district  of  Georgia,  to  be  adjudicated  a  bank- 
mpt,  and  thereafter  prayed  said  court  to  en- 
join tbe  plaintiff  from  prosecuting  her  suit; 
tbat  such  application  for  Injunction  resulted 
te  an  order  allowing  the  plaintiff  to  prosecute 
her  suit  for  the  purpose  of  obtaining  a  special 
Judgment,  and  having  her  lien  fixed  against 
the  property  described  in  the  deed,  but  stay- 
ing the  suit  In  so  far  as  it  sought  to  obtain  a 
general  Judgment  against  the  defendant  The 
plaintiff  thea  struck  her  prayer  for  a  general 
Judgment,  and  prayed  only  for  a  special  Judg- 
ment fixing  ber  Hen  for  the  amounts  alleged 
to  be  due.  Tbe  defendant  answered,  admit- 
ting the  execution  of  the  deed,  but  alleging 
tbat  the  same  was  void  because  the  note  which 
It  was  given  to  secure  was  infected  with  usury. 
He  also  averred  that  he  bad  filed  his  petition 
in  bankruptcy  and  been  adjudicated  a  bank- 
rapt;  that  the  property  described  in  the  deed 
bad  been  scheduled  In  his  petition  in  bank- 
mptcy;  and  tbat  the  plaintifTs  debt  was  one 
against  which  a  discharge  in  bankruptcy 
would  be  good;  and  he  set  up  the  bankruptcy 
proceedings  as  a  defense  against  the  debt 
The  av<>nnenta  of  tbe  plea  In  relation  to  the 
defense  of  usury  set  out  in  detail  tbe  facts 
on  which  the  defendant  relied  to  show  that 
the  debt  was  hifected  with  usury,  which  will 
hereafter   be    specifically    referred   to.    The 


plaintiff  demurred  to  the  anawer  and  plea  on 
a  number  of  grounds,  among  others,  that  it 
set  forth  no  legal  defence,  and  failed  to  show 
usury;  that  it  does  not  appear  by  the  answer 
that  the  lender  retained  or  received  or  shared 
in  the  180  retained  as  commissions;  and  that 
those  parts  at  the  answer  which  set  up  the 
bankruptcy  of  tbe  defendant  were  insufficient 
as  a  defense  to  the  action,  and  irrelevant 
A  hearing  was  had  on  the  demurrer,  and  the 
answer  of  the  defendant  was  stricken,  and  by 
direction  of  the  court  the  Jury  returned  a  ver- 
dict setting  up  and  establishing  a  lien  In  favor 
of  tbe  plaintiff,  on  the  land  described  In  tbe 
petition,  for  the  amount  claimed  thereon,  to- 
gether with  attorney's  fees  and  lnt»est.  Tbe 
defendant  excepted  to  the  ruling  of  the  court 
In  sustaining  the  demurrer  and  striking  bis 
answer,  and  also  In  directing  the  verdict  which 
'Was  rendered. 

1.  When  the  case  was  called  in  this  court, 
a  motion  was  filed  to  dismiss  the  writ  of  error 
on  two  grounds:  First  that  tbe  plea,  having 
been  stricken  from  the  flies,  la  not  properly  a 
part  of  the  record;  and  should  therefore  have 
been  Incorporated  In  the  hill  of  exceptions, 
and  not  sent  up  by  the  clerk  as  a  part  of  the 
transcript  of  the  record;  second,  that  there 
was  no  sufficient  assignment  of  error,  that  tbe 
assignments  in  relation  to  striking  the  plea 
could  not  be  understood  without  the  plea,  and 
the  other  assignments  were  not  specific,  and 
do  not  point  out  the  errors  complained  of.  It 
la  sufficient  to  say,  in  r^ard  to  the  second  of 
these  grounds  of  the  motion  to  dismiss,  that 
It  is  without  merit  The  trial  Judge  directed 
a  verdict,  and  the  bill  of  exceptions  alleges 
that  the  court  erred  In  so  doing.  This  was  a 
sufficient  assignment  of  error  to  call  In  ques- 
tion the  correctness  of  such  direction,  and,  as 
we  shall  presently  see  that  the  stricken  plea 
was  a  part  of  tbe  record,  there  is  no  merit 
in  the  complaint  that  thore  was  no  sufficient 
assignment  of  error. 

We  are  well  aware  that  It  has  been  ruled 
In  several  other  states  that  when  a  plea  or 
answer  has  been  stricken  the  effect  Is  to  take 
such  plea  or  answer  out  of  the  record;  that. 
In  order  to  be  considered  by  a  reviewing  court. 
It  must  come  up  in  the  bill  of  exceptions;  and 
that  sending  It  up  as  a  part  of  the  record,  by 
the  clerk  of  the  trial  court,  does  not  make  It 
such.  See  2  Gycl.  Law  &  Proc.  1069;  Hal- 
pern  V.  Spencer  (Ark.)  47  S.  W.  837;  Pelham 
y.  Page,  6  Ark.  535;  Harness  ▼.  Ross,  13  Ind. 
App.  576,  41  N.  B.  1086;  Fry  t.  Leslie,  87 
Va.  200,  12  S.  B.  671;  and  cases  cited  in  8 
Cent  Dig.  107,  {  2352,  under  title  "Appeal 
and  Error."  On  the  other  hand.  It  was  ruled 
bi  the  case  of  Whlthig  v.  Fuller,  22  lU.  33, 
that  "an  affidavit  of  merits  to  a  plea  is  a  part 
of  the  plea,  and  Is  ineserved  In>  the  record 
without  a  bill  of  exceptions.  This  Is  the  case, 
also,  where  a  plea  is  stricken  from  the  files." 
In  the  case  of  Abbott  v.  Douglass,  28  Oal. 
295,  it  was  ruled  that  "an  answer,  notwith- 
standing an  order  to  strike  It  out  is  still  en- 
titled to  Its  place  In  the  Judgment  roU."  In 
Davto  T.  Water  Oo.  (GaL)  S8  Pac.  270^  tt  was 
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also  ruled  that  "a  demurrer,  though  stricken 
out,  constitutes  a  part  of  the  Judgment  roll."' 
If  the  effect  of  dismissing  a  plea  on  demurrer 
Is  to  take  It  out  of  the  record,  the  same  result 
would  follow  in  case  the  petition  was  dis- 
missed on  demurrer;  and  while,  perhaps,  there 
Is  no  adjudicated  case  in  which  this  court  has 
been  called  on  to  rule  the  question  directly, 
It  has  not  Infrequently  recognized  a  petition 
dismissed  on  demurrer  as  a  part  of  the  record; 
thus  tacitly,  at  least.  Indorsing  the  view  taken 
In  the  Illinois  and  California  cases  cited  supra. 
It  seems  that  the  rulings  of  those  courts  are 
founded  on  the  better  reasoning.  In  the  case 
of  Sibley  v.  Association,  87  Ga.  738,  13  S.  E. 
838,  it  was  ruled  that  "an  amendment  to  the 
declaration,  which  was  offered  at  the  time  of 
bearing  a  demurrer  to  the  declaration,  and  dis- 
allowed by  the  court,  is  no  part  of  the  record, 
and  can  only  come  to  the  supreme  court  by 
being  set  out  in  the  bill  of  exceptions,  or  an- 
nexed to  the  same  as  an  exhibit  duly  au- 
thenticated." As  the  reason  for  this  ruling, 
Chief  Justice  Bleckley  said,  In  the  coarse  of 
bis  opinion  delivered  In  that  case,  that  the 
"amendment  did  not  become  a  part  of  the 
record  so  as  to  be  authenticated  by  the  clerk's 
certificate,  and  Its  contents  are  not  set  out  in 
the  bill  of  exceptions,  nor  In  any  copy  of  it 
annexed  to  the  bill  as  an  exhibit,  or  otherwise 
duly  authenticated  by  the  presiding  judge. 
For  this  reason,  although  the  record  as  sent 
up  by  the  clerk  is  accompanied  by  what  pur- 
ports to  be  an  amendment  without  any  mark 
of  filing  upon  it,  we  do  not  consider  It  as 
properly  before  us."  This  ruling  is  not  only 
sound,  but  certainly  the  principle  on  which 
it  is  based  does  not  conflict  with  that  on  which 
the  California  and  Illinois  cases  were  ruled. 
The  amendment  in  the  Sibley  Case,  just  cited, 
never  became  a  part  of  the  record  of  the  case; 
it  was  offered,  but  not  allowed,  by  the  judg- 
ment of  the  court;  had  it  been,  It  would  have 
become  a  part  of  the  record.  Having  be- 
come such.  It  is  difficult  for  us  to  perceive  bow 
a  subsequent  ruling  that  such  plea  or  amend- 
ment sets  up  no  defense  to  the  action  has  the 
effect  of  devesting  It  of  Its  character  as  a 
plea  of  record.  It  Is,  under  such  circum- 
stances, not  physically  taken  from  the  files, 
nor  separated  from  the  other  pleadings  in  the 
case.  Having  been  allowed  and  filed,  the 
question  whether  It  contains  matter  good  In 
defense  cannot  divorce  It  from  the  record. 
The  motion  to  dismiss  the  writ  of  error  must 
therefore  be  denied  on  each  of  the  grounds 
on  which  it  was  predicated. 

2.  The  trial  judge  did  not  err  in  striking, 
on  demurrer,  so  much  of  the  plea  as  set  up 
the  facts  that  the  defendant  had  been  ad- 
judicated a  bankrupt,  that  the  debt  sued  on 
was  one  provable  In  bankruptcy,  and  that  the 
property  described  in  the  deed,  which  the 
plaintiff  held  as  security  for  her  debt,  had 
been  placed  In  his  schedule  of  assets  on  file 
in  tlie  bankmpt  court  These  facts  did  not 
Imr  the  right  of  the  plaintiff  to  assert  her 
Uen  against  the  land  which  she  held  u  se- 


curity for  her  debt  The  plaintiff  sought  no 
judgment  in  personam  against  the  defendant, 
but  only  attempted  to  assert  the  lien  which 
she  bad.  This  she  could  lawfully  have  done, 
even  if  the  defendant  bad  received  his  dis- 
charge In  bankrut)tcy.  See  Smith  v.  Zachry, 
H5  a  a.  722,  42  S.  li.  102;  Evans  v.  Roun- 
savUle,  115  Ga.  684,  42  S.  E.  100.  Nor  was 
there  any  error  in  striking  that  part  of  the 
answer  which  set  up  that  it  was  unlawful  to 
enforce  the  lien  as  to  attorney's  fees.  Under 
the  contract  they  became  a  part  of  the  debt 
If  the  note  was  placed  In  the  hands  of  an 
attorney  for  collection;  and  the  deed  (unless 
It  was  usurious)  vested  the  title  In  the  plain- 
tiff to  secure  this  sum  as  well  as  tlie  other 
sums  contracted  for.  We  know  of  no  reason 
why  the  amount  of  attorney's  fees  could  not 
properly  be  included  in  the  amount  for  which 
the  special  lien  was  sought  to  be  set  up,  shice 
it  appears  that  the  plaintiff  complied  with  all 
the  requirements  of  the  act  approved  Decem- 
ber 12,  1900,  and  the  defendant  did  not  pay 
the  debt  before  the  return  day  of  the  court 
to  which  the  suit  was  brought  McCali  v. 
Walter,  71  Ga.  287. 

8,  4.  Devested  of  a  great  C  nl  of  surplus- 
age, so  much  of  the  plea  as  alleges  that  the 
security  deed  was  void  because  the  debt  it 
was  made  to  secure  was  infected  with  usury 
substantially  avers  the  facts  to  be  that  the 
loan  was  made  throngh  the  agent  and  attor- 
ney at  law  of  the  plaintiff,  who  negotiated 
the  loan;  that  while  the  defendant  contract- 
ed to  borrow  $1,600,  and  executed  a  prom- 
issory note  for  that  sum,  and  agreed  to  pay 
interest  at  the  rate  of  7  per  cent  per  annum 
on  $1,G00,  yet  he  in  fact  only  received  from 
the  plaintiff,  as  lender,  the  sum  of  |1,620; 
that  plaintiff's  agent  and  attorney,  with  the 
knowledge  and  consent  of  the  plaintiff,  re- 
tained $80  from  the  principal  sum  as  com- 
missions for  negotiating  the  loan;  that  the 
amount  of  the  commission,  when  added  to 
the  interest  contracted  to  be  paid,  exceeds 
the  highest  rate  of  Interest  allowed  by  law; 
that  by  retaining  the  sum  of  $80  from  the 
principal  agreed  to  be  loaned,  the  lender 
avoided  the  necessity  of  paying  commissions 
to  her  agent  for  making  the  loan,  and  In  this 
way  she  was  benefited  and  shared  In  the  com- 
mission. The  demurrer  directed  to  this  part 
of  the  answer  denies  that  the  $80,  together 
with  the  Interest  contracted  to  be  paid, 
makes  an  amount  greater  than  the  lawful  in- 
terest and  that  the  payment  of  an  eighth  of 
the  Interest  In  advance  would'  render  the 
transaction  usurious.  Further,  that  It  does 
not  appear  that  the  plaintiff  retained,  re- 
ceived, or  shared  in  said  sum  of  $80,  but  that 
this  sum  was  paid  to  an  attorney  for  his 
services  In  connection  with  making  the  loan; 
and  that,  contracted  In  this  manner,  the  loan 
Is  not  rendered  tisnrlous  by  the  fact  that  the 
borrower  pays  or  is  required  by  the  lender  to 
pay  attorney's  fees  for  the  examination  of 
title,  preparation  of  papers,  and  for  other 
services;  and  that  It  does  not  appear  that  the 
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Berrlcea  In  tbls  instance  were  not  of  this 
character.  In  support  of  the  demurrer,  it  is 
urged  by  oonnael  for  the  defendant  in  error 
that,  under  .tepeated  rulings  of  this  court  a 
contract  providing  for  the  payment  of  the 
highest  la-wful  rate  of  interest  In  advance  is 
not  usurious,  and  that  it  has  been  held  that 
such  payment  in  advance  ou  short  loans  did 
not  render  a  transaction  usurious;  and  it  is  ar- 
gued that  there'  is  no  difference  in  principle 
between  taking  interest  in  advance  on  short 
loans,  and  taking  it  in  advance, on  a  loan 
made  for  a  number  of  years. . 

The  contenttons  raised  by  tbe  d^nurrer, 
and  insisted  on  as  reasons  sufficient  to  Jus- 
tify the  court  in  striking  the  plea,  neces- 
sarily lead  to  the  determination  of  the  ques- 
tion whether  the  averments  ot  the  plea, 
when  taken  to  be  true,  characterize  the 
transaction  as  a  usurious  one.  If  they  do, 
the  court  erred  in  striking  the  plea,  because 
the  deed  relied  on  by  the  plaintiff  as  the 
basis  of  the  establishment  of  her  lien  would 
be  void.  If  they  do  not,  the  court  commit- 
ted no  error,  and  the  validity  of  the  security 
deed  is  unaffected.  In  the  case  of  Clarke  v. 
Havard,  111  Ga.  242,  36  S.  a  837,  51  L.  K. 
A.  490,  Presiding  Justice  Lumpkin,  in  the 
course  of  a  very  able  opinion  which  be  de- 
livered in  that  case,  and  in  which  he  con- 
sidered the  rulings  made  by  this  court  in 
a  number  of  cases  preceding  it,- said:  "A 
money  lender  cannot,  in  this  state,  lawfully 
contract  for  <»  reserve  any  greater  rate  of 
interest  than  8  pet  cent,  per  annum,  and 
the  prohibition  Is  Jnst  as  strong  against 
doing  so  indirectly  as  it  is  against  doing 
80  openly  and  without  pretense.  It  is  now 
too  wen  settled  to  admit  of  doubt  that,  if 
the  agent  of  a  money  lender,  with  his 
knowledge,  charges  the  borrower  a  commis- 
sion, it  Is  the  same  thing  in  law  as  if  the 
lender  charged  it  himself.  This  is  so  be- 
cause he  gets  a  benefit  from  the  agent's. 
services,  and  because  in  such  cases  there  is, 
as  to  this  matter,  no  separation  of  prlnd- 
I»al  and  agent  The  payment  of  a  commis- 
sion to  the  lender's  agent  being  a  part  of 
what  the  borrower  expends  for  the  use  of 
the  amount  he  actually  receives,  is  in  ef- 
fect a  payment  to  the  principal,  if  he  gives 
countenance  to  the  exaction  of  such  com- 
mission, and  is  in  the  nature  of  Interest  on 
the  loan.  If,  then,  the  commission  so  paid. 
and  the  stipulated  interest  together,  exceed 
tiie  lawful  Interest  the  transaction  Is  usuri- 
ous. These  are  familiar  principles,  and 
should  be  readily  accepted  as  sound."  The 
principles  which  this  able  judge  declares  to 
be  sound  are  clearly  ruled  in  the  headnotes 
which  precede  bis  opinion,  and  such  ruling 
obviates  the  necessity  of  a  review  on  our 
part,  here,  of  the  varlons  cases  which  may 
be  found  in  almost  every  one  of  the  later 
vcdumes  which  contain  the  decisions  of  this 
coort  The  rulings  made  in  the  Clarke  Case 
stand  on  an  entirely  different  j^ilnciple  from 
other  rulings  made  where  It  appeared  that 


the  person  negotiating  the  loan  was  the 
agent  of  the  borrower,  and  not  of  the  lend- 
er. Accepting  the  rulings  made  in  that  case 
as  being  sound,  our  next  inquiry,  in  order 
to  fully  meet  the  demurrer.  Is  whether,  when 
the  ISO  retained  by  the 'agent  of  the  lender 
Is  added  to  the  interest  contracted  to  be  paid. 
It  appears  that  the  aggregate  of  these  sums 
is  greater  than  the  highest  rate  of  interest 
allowed  by  law  to  be  charged.  The  bor- 
rower gave  his  note  for  $1,600,  and  agreed 
to  pay  Interest  thereon  at  the  rate  of  7  per 
cent  per  annum,— $112.  The  commission  re- 
tained amounted  to  $80.  The  borrower,  ac- 
cording to  his  plea,  received  $1,520.  Interest 
upon  this  sum  at  the  rate  of  8  per  cent 
per  annum,  the  highest  allowed  by  law  in 
this  state,  is  $121.60.  This  would  make  the 
amount  of  interest  to  maturity,— five  years,— 
$608.  Any  greater  sum  than  $606  received 
as  Interest  for  this  time  on  this  amount 
would  be  usury.  But  according  to  the  aver- 
ments of  the  plea,  the  interest  contracted  to 
be  paid,— seven  per  cent  on  $1,600  for  five 
years, — was  $560,  which,  added  to  the  $80  re- 
tained as  commissions,  aggregates  $640  (not 
including  in  this  calculation  any  Interest  on 
the  $80),  as  Interest  on  the  $1,520  received 
by  the  borrower.  Thus  It  is  clear  that  the 
borrower  would  pay  and  be  liable  to  pay 
$32  more  than  the  highest  legal  rate  during 
the  period  of  the  loan  for  the  sum  borrowed. 
And  the  result  is  the  same  if  we  treat  as 
chargeable  to  the  borrower  the  $16  which, 
in  one  part  of  his  amended  plea,  he  admit- 
ted the  plaintiff  was  entitled  to  receive  from 
him  for  preparation  of  abstract  etc.  These 
figures  are  conclusive  to  our  minds  that 
when  the  priuciplee  ruled  in  the  Clarke  Case, 
supra,  are  applied  to  the  facts  set  out  in 
the  plea  and  by  demurrer  admitted  to  be 
true,  the  transaction  represented  by  the 
promissory  note,  which  is  the  foundation  of 
the  action  in  the  present  case,  was  Usurious. 
Council,  however,  contend  that,  if  the  $80 
paid  by  the  borrower  as  commissions  is  to 
be  treated  as  interest  reserved,  then  the 
transaction  would  not  be  usurious,  tar  the 
reason  that  this  amount  which  was  deduct- 
ed from  the  face  of  the  note  must  be  treat- 
ed as  the  payment  of  interest  pro  tanto  in 
advance;  that  $80  represents  1  per  cent  on 
the  amount  contracted  to  be  loaned  for  the 
full  term,  five  years:  and  that  as  the  bal- 
ance of  the  interest  contracted  to  be  paid 
amounts  to  7  per  cent,  the  whole  rate  of 
interest,  when  so  treated,  aggregates  8  per 
cent,  and  Is  within  the  lawful  limit;  and 
that  the  payment  of  1  per  cent,  of  Interest 
in  advance  under  these  circumstances  does 
not  render  the  transaction  usurious.  An  ex- 
amination discloses  that  the  adjudicated 
cases  are  somewhat  in  conflict  on  the  ques- 
tion whether  a  reservation  of  the  highest 
legal  rate  of  Interest  In  advance  renders  a 
loan  transaction  usurious,  but  a  majority  of 
those  which  we  have  had'  opportunity  to 
consult  draw  a  disthiction,  in  this  respect 
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between  wliat  Is  termed  a  long  and  a  short 
loan.  Counsel  for  defendant  in  error  ar- 
■guea  that  on  principle  no  sucb  distinction 
ezlsts,  and  we  agree  with  him'.  We  are  un- 
able to  see  any  reason  why  on  principle  the 
reservation  of  the  highest  rate  of  Interest 
in  advance  on  Bhwt-term  loans  does  not  ren- 
der the  contract  usurious.  It  is  perfectly 
dear  that  in  pure  discount,  or  the  abso- 
lute purchase,  by  one,  of  the  promissory 
note  of  another,  the  laws  relating  to  usury 
ought  not  to  apply,  for  the  reason  that  one 
may  give  sucb  a  price  in  the  purchase  of  a 
promissory  note  of  an  Individual  as  he  may 
see  fit.  Just  as  he  may  for  a  horse  or  other 
article  of  personal  property.  In  that  case, 
the  note  put  on  the  market  by  the  maker 
represents  proiierty  which  the  maker  wishes 
to  sell;  and  If  one  choose  In  open  market 
to  buy  it  the  price  concerns  no  one  except 
the  owner  and  the  purchaser.  Such  a  trans- 
action Is  not,  however,  the  loan  of  money. 
But  the  authorities  have  gone  further,  in 
the  declaration  that  certain  transactions 
which  they  call  "discount"  do  not  rendo:  a 
certain  species  of  loan  usurious. 

Mr.  Webb,  in  his  treatise  on  Usury  (sec- 
tion 111)  declares,  on  the  authority  of  a  large 
number  of  adjudicated  cases  cited  in  note  3, 
p.  120:  "That  it  Is  not  usury  to  discount 
commercial  paper  in  the  ordinary  course  of 
business  Is  absolutely  settled.  This  rule  of 
law  arose  out  of  custom,  and  does  not  de- 
pend upon  statute."  Mr.  Tyler,  in  his  work 
on  Usury  (page  298),  declares  that  "the  courts 
tmlformly  bold,  at  the  present  day,  that  the 
interest  for  ordinary  paper  having  the  usual 
time  to  run,  such  as  Is  the  practice  by  banks, 
may  be  taken  in  advance,  by  way  of  dis- 
count, and  not  subject  the  paper  to  the  taint 
of  usury.  It  is  obvious,  however,  that  the 
length  of  time  the  paper  has  to  run  mxist 
have  a  controlling  effect  upon  this  question. 
If  the  note  has  a  short  time  to  run  the  in- 
terest may  be  taken  in  advance,  whereas  the 
time  may  be  so  lengthened  out  as  to  make 
the  taking  of  the  Interest,  In  advance,  pal- 
pably usurious."  Whether,  then,  there  is,  in 
principle,  any  difference  in  such  transactions 
In  taking  the  highest  legal  rate  on  short 
and  long  time  loans,  Is  not  now  a  question 
with  which  we  are  materially  concerned; 
for  undoubtedly,  according  to  the  authorities 
generally,  the  pn^positlon  that  taking  the 
highest  rate  of  Interest  in  advance  does  not 
render  the  transaction  usurious  may  be  con- 
sidered settled  on  short  loans.  Indeed  this 
;ourt,  in  the  case  of  Mackenzie  v.  Flannery, 
90  Ga.  500,  16  S.  B.  710,  ruled  that  "to  take 
eight  per  cent,  interest  In  advance  by  way  of 
discount  on  short  loans,  in  the  usual  and 
ordinary  course  of  business,  is  not  usurious." 
And  in  the  case  of  Trust  Co.  t.  Dottenheim, 
107  Oa.  614,  34  8.  E.  221,  Mr.  Justice  Cobb 
said:  "It  Is  also  well  settled  that  a  contract 
providing  for  the  payment  of  the  highest 
lawful  rate  of  interest  In  advance  is  not 
usurious,  though  many  of  the  courts  which 


recognize,  this  as  an  established  rule  express 
doubts  as  to  whether  upon  principle  sucb 
practice  should  be  allowed  to  prevalL" 

Just  where  the  line  is  to  be  drawn  so  ns 
to  determine  what  is  a  short,  and  what  a 
long,  term  loan,  does  not  seem  to  have  been 
settled.  The  period  of  one  year  seems  to 
have  been  fixed  in  the  case  of  TaUman  r. 
Truesdell,  8  Wis.  443.  But  the  rule  that  in- 
terest at  the  highest  legal  rate  may  be  taken 
In  advance  on  long  loans  without  rendering 
the  contract  usurious  is  not  established  by 
the  authorities- generally.  There  are  a  num- 
ber of  cases  so  ruling,  in  many  of  which  the 
rulings  are  made  on  statutes.  Certainly, 
there  are  no  decisions  of  this. court  which  so 
declare,  and  we  are  not  aware  of  any  author- 
ity which  binds  us  so  to  rule.  While  we  ac- 
cept the  doctrine  almost  universally  applied 
to  short  loans,  in  the  absence  of  controlling 
authority  we  decline  to  extend  that  rule  in 
the  case  of  long  loans.  On  principle  It  can- 
not be  done,  nor  ought  it  to  be,  for  the  rea- 
sons which  are  tersely  stated  by  Mr.  Webb 
in  this  work  cited  supra  (section  113),  in  the 
following  language:  "Interest  is  compensa- 
tion for  the  use  of  money.  If  the  amount 
of  the  Interest  is  deducted  in  advance,  It  is 
plain  that  the  borrower  never  uses  the  Inter- 
est so  paid.  Ue  does  not  receive  the  full 
amount  of  his  loan.  He  cannot  use  that 
which  he' was  to  receive  unless  it  Is  paid  to 
him.  He  cannot  employ  money  kept  out  of 
his  possession.  It  renders  the  borrower  no 
service,  performs  no  purpose,  pays  no  debts, 
buys  no  property,  satisfies  no  wants,  and  ac- 
complishes nothing,  as  far  as  the  borrower 
is  concerned,  for  which  he  should  be  com- 
pelled to  pay  interest."  While  the  language 
of  Mr.  Justice  Cobb  In  the  Dottenheim  Case, 
cited  above,  is  very  broad,  it  was  not,  as  we 
understand  it,  meant  to  include  Interest  on 
long-time  loans,  but  evidently  referred  to  the 
rule  which  seems  so  generally  to  prevail, 
that  the  highest  rate  of  interest  may  law- 
fully be  taken  in  advance  on  short  loans. 
If  it  be  contended  that  this  language  re- 
ferred to  long  as  well  as  short  loans,  It  may 
be  replied  that  that  questiou  was  not  one 
which  was  passed  on  by  the  court  In  that 
case.  If  the  contention  of  the  defendant  in 
error  is  sound,  then  it  would  lead  to  this 
result;  -  If  a  loan  of  $500  were  made  for  a 
term  of  five  years  at  the  rate  of  8  per  cent 
per  annum,  then  at  the  time  of  making  the 
loan  the  lender  could  reserve  the  interest  for 
the  whole  period,  and  give  to  the  borrower 
only  $300  in  satisfaction  of  his  contract;  If 
such  a  loan  were  made  for  10  years,  the  lav 
would  be  fully  met  by  the  lender  handing 
to  the  borrower  $100,  and  accepting  his  ob- 
ligation to  pay  him  $500  at  the  end  of  the 
period:  If  it  were  made  for  15  years,  instead 
of  the  borrower  receiving  anything  from  the 
lender,  the  former  would  not  only  get  noth- 
ing, but  would  pay  the  lender  $100  for  the 
privilege  of  executing  to  him  his  promissory 
note.    The  argument  would  not  be  dignified 
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by  pursuluc  the  Bubjert  furthor.  It  is  all 
safBclcnt  to  say  that  sncb  absurd  results 
cannot  be  accomplished  consistently  iritb  law 
or  reason;  and  to  state  such  conclusions  as 
the  legitimate  outgrowth  of  a  principle  is  to 
stamp  the  principle  as  unsound.  In  our  opin- 
ion, the  answer  In  the  present  case  averred 
facts  which,  when  taken  as  true,  rendered 
the  transaction  between  the  parties  a  usa- 
rlons  one,  and  the  court  erred  In  sustaining 
the  demurrer  to  that  part  of  the  answer  set- 
ting forth  these  facts. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LIu^^IS,  3.,  absent  on  account 
of  sickness. 


(Ue  Ga.  tt) 

BROOKS  et  aL  T.  THRASHER. 

(Supreme  Court  of  Georgia.     July  24,  1002.) 

AC5TI0N    ON   NOTE— PETITION— AMENDMENT- 
DISMISSAL. 

1.  While  a  petition  iu  an  action  iigalnst  A 
and  B.,  upon  a  promissory  iiote  purportiiiK  to 
be  an  instrament  which  they  had  executed  at 
the  same  time,— A  by  slBnlDg  the  paper  on  its 
face,  and  B.  by  writing  nis  name  on  the  back 
thereof, — may  be  amended  by  striking  the  name 
of  A  as  a  defendant,  such  petition  cannot 
properly  be  so  amended  as  to  make  the  same 
allege  that  when  the  note  was  oriirinnlly  exe- 
cuted it  was  signed  by  A.  «!one,  B.  not  then 
being  a  party  to  it;  that  gnbseqnently  the  con- 
tract between  A  and  the  payee,  evidenced  by 
the  note,  was  rescinded,  and  A.  released  from 
all  liability  thereon,  and  that  thereupon  B. 
wrote  his  name  on  the  back  of  the  note,  there- 
by intending  to  make  an  entirely  new  note, 
evidendng  his  sole  and  individual  promise  to 
the  payee.  An  amendment  of  this  kind  wonld 
set  forth  a  new  cause  of  action,  for  its  effect 
wonld  be  to  convert  a  snlt  upon  an  undertak- 
ing entered  into  by  two  persons  at  one  time 
Into  a  suit  npon  another  and  entirely  distinct 
ondertaking,  entered  into  by  one  of  these  per- 
sons at  a  different  time. 

2.  It  was,  however.  In  such  a  case,  erroneons 
to  dismiss  the  plaintiffs'  petition,  npon  the 
gronnd  that  B.  appeared  from  the  petition  to 
be  a  surety  npon  the  note,  and  the  snlt  could 
not  proceed  against  the  surety  after  the  same 
had  been  discontinned  as  to  the  principal;  the 
Bote  being  In  form  a  Joint  and  severaJ  nnder> 
taking. 

3.  It  results  from  the  foregoing  that  the 
«onrt  erred  in  dismissing  the  plaintUfs'  petition 
am  amended. 

iSyllabuB  by  the  Conrt) 

Error  from  superior  court.  Hart  county;  H. 
M.  HoMen,  Judge. 

Action  by  Brooks  ft  Tabor  against  M.  O. 
Thrasher.  Judgment  tor  defendant.  Plain- 
tlffa  bring  error.    Reversed. 

W.  li.  Hodges,  3.  N.  Worley,  and  A  A 
McCnrry,  for  plalntifTs  in  error.  J.  H.  Skel- 
ton  and  O.  O.  Brown,  for  defendant  In  er- 
cor. 

PE<R  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sicknees. 


ft 
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(U<  Ga.  181) 
WELDOX  et  al.  v.  AYBBS. 
(Supreme   Com-t  of  Georgia.     July  22,   1002.) 

SURETY  ON   NOTE— RELEASE— USURY— FLEAL- 
INQ— CERTIORARI  TO  JUSTICE. 

1.  A  sni-ety  upon  a  promissory  note,  who 
signs  the  same  in  ignorance  of  the  fact  that 
the  contract  between  the  payee  and  the  maker 
is  one  providing  for  the  payment  of  usury,  is 
not.  because  this  fact  is  concealed  from  him, 
discharged  altogether  from  liability  on  the 
note.  By  a  proper  plea  of  usury,  the  surety 
may  prevent  a  recovery  against  him  of  a  sum 
greater  than  the  principal  of  the  debt  and  legal 
Interest  thereon. 

2.  In  the  absence  of  a  proper  plea  of  usury, 
setting  forth  the  facts  necessary  to  determine 
the  exact  amount  of  usury  contracted  to  be 
paid,  80  that  the  same  may  be  set  off  against 
the  amount  sued  for,  a  judgment  in  favor  of 
the  plaintiff  for  the  latter  amount  is  not  con- 
trary to  law. 

3.  The  verdict  rendered  in  favor  of  the  plain- 
tiff in  the  jnstice's  court  was,  under  the  facts 
appearing  at  the  trial,  the  only  proper  verdict 
that  could  have  been  rendered;  and  the  court 
did  not  err  in  dverruling  the  certiorari,  which 
complained  merely  that  the  verdict  was  coi>- 
trary  to  law  and  the  evidence. 

(Syllabns  by  the  Court.) 

Error  from  superior  court.  Hart  county;  H 
M.  Holden,  Judge. 

Action  by  L.  J.  Ayers  against  W.  S.  Weldon 
and  others.  From  a  Judgment  of  the  district 
court  refusing  the  certiorari  to  review  a  Judg- 
ment for  plaintlflT  In  a  Justice  court,  defend- 
ants bring  error.    AflBrmed. 

O.  0.  Brown,  for  plaintiffs  In  error.  3.  H. 
Skelton,  for  defendant  In  error. 

PER  CURIAM.    Judgment  afHrmed. 

LEWIS,  J.,  absent  on  acconnt  of  sickness. 


(116  Oa.  63) 
INMAN  et  al.  v.  CRAWFORD  et  al. 
(Supreme  Court  of  Georgia.     July  24,  1002.) 

BREACH    op    CONTRACT— EVIDENCE— AUTHOR- 
ITY OF  AGENT- LIABILITY  OP  PRINCI- 
PAL-INSTRUCTION. 

1.  On  the  trial  of  an  action  for  breach  of 
contract,  it  Is  erroneous  to  allow  In  evidence 
another  contract,  relating  to  an  entirely  dis- 
tinct transaction,  having  no  connection  with 
the  contract  alleged  to  have  been  broken. 

2.  When  the  authority  of  a  special  agent  is 
limited  to  soliciting  and  procuring  written  pro- 
posals for  the  sale  and  delivery  of  cotton,  to 
be  binding  when  the  same  are  agreed  to  in 
writing  by  his  principal,  the  latter  is  not  bound 
by  a  secret  stipulation  or  agreement  between 
such  agent  and  the  party  who  submits  the  writ- 
ten proposal,  which  Is  not  contained  in  the 
writing.  The  law  In  such  a  case  is  well  estab- 
lished that  those  who  deal  with  a  special  agent 
are  bound  at  their  peril  to  take  notice  of  the 
extent  of  his  authority. 

3.  It  was,  under  the  evidence  in  the  present 
case,  wroneons  to  give  to  the  Jury  an  instruc- 
tion based  on  the  law  of  general  agency;  there 
being  no  evidence  to  warrant  a  finding  that 
such  agency  existed  at  the  time  of  the  execn- 
tion  of  the  contract  which  was  the  subject- 
matter  of  the  suit.  On  the  contrary,  the  evi- 
dence demanded  a  finding  that  the  authority 
of  the  agent  In  this  case  was  special  and  lim- 
fted. 

4.  The  issues  between  the  parties  and  the 
merits  of  the  case  as  presented  by  the  evidence 
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are  Babstantially  controlled  by  the  rulines 
above  aunoanced.  The  points  insisted  on  In 
the  motion  for  a  new  trial,  not  embraced  In  the 
rulings  above  made,  do  not  show  any  error 
which  wonld  authorize  a  reversal  ot  the  Jadg- 
meut. 
(Syllabns  by  the  Court) 

B<rror  from  superior  court,  Oglethorpe  coun- 
ty; H.  M.  Holden,  Judge. 

Action  between  Inman  &  Ck).  and  Craw- 
ford &  Maxwell.  From  a  judgment,  Inman 
ft  Co.  bring  error.    Reversed. 

Saml.  H.  Sibley,  for  plaintiff  in  error.  Wm. 
M.  Howard,  E.  P.  Shull,  and  Strickland  & 
Oreen,  for  defendant  in  error. 

PER  OURIAM.    Judgment  reversed. 

LEWIS,  J,.'  absent  on  acconnt  of  sickness. 


(116  Ga.  SS) 

MORRIS  T,   CONTINENTAL  INS.   CO. 
(Supreme  Court  of  Georgia.     July  24,  1902.) 

TENDER— BOND    FOR   TITLB-StTFriCIENCY. 

1.  Since  a  tender  by  the  obligee  in  a  l>ond 
for  title  to  the  obligor  of  the  amonnt  due  npou 
a  promissory  note  described  in  the  bond  is  not 
in  law  good  if  coupled  with  a  condition  that  the 
obligor  shall  execute  and  deliver  to  the  obligee 
the  conveyance  which  he,  upon  paying  the  note, 
is  entitled  to  receive,  it  follows  that  equity  vrill 
not,  at  the  Instance  of  the  maker  of  the  note, 
enjoin  an  action  thereon  by  the  payee,  on  the 
ground  that  the  latter,  upon  being  tendered, 
with  such  condition,  tne  amount  due  on  the 
note,  failed  or  refused  to  execute  and  deliver 
such  conveyance  as  that  called  for  in  the  bond 
for  title.  De  Oraffenreid  v.  Menard,  30  S.  E. 
560,  103  Ga.  651;  Elder  r.  Johnson,  42  S.  B. 
51.  116  Ga.  681. 

2.  Atiplying  what  is  annonnced  abore  to  the 
facts  of  the  case  in  hand,  there  was  no  error 
in  denying  the  interlocutory  injunction. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  county; 
J.  W.  Bennet,  Judge. 

Action  by  A.  E.  Morris,  executor,  against 
the  Continental  Insurance  Ciompany.  From 
the  Judgment.  Morris  brings  oror.    AflSrmed. 

Courtland  Symmes  and  Atkinson  &  Dun- 
wody,  for  plaintiff  in  error.  Brandon  &  Ark- 
wright,  W.  B.  BtovaU,  and  Walter  i".  CoK 
qnitt  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  3.,  absent  on  account  of  sickness. 


(IIG  Ga.  219) 

COMMERCIAL    BANK    OF    JACKSON- 
VILLE, FLA,,  T.  FLOWERS. 
(Supreme  Court  of  Georgia.     Aug.  8,   1902.) 

PLEDGE— VALIDITY. 

1.  In  order  to  constitute  a  valid   pledge  of 

Property  to  secure  a  debt  there  must  be  a  de- 
very,  either  actual  or  constructive,  of  the 
property  to  the  intended  pledgee.  Consequent- 
ly, the  drilvery,  as  collateral  security  to  a 
promissory  note,  of  a  paper  pnrpoitiag  to  be  a 
wharfinger's  receipt  for  property  therein  de- 
scribed, conveys  to   the   inteDded   pledgee   no 


Interest  wbaterer  In  such  property,  when  the 
same  is  not  in  the  possession  of  the  wharfinger 
or  the  party  who  undertakes  to  pledge  it 

(SyUabua  by  the  Court) 

Error  from  city  court  of  Brunswick;  J.  D. 
Sparks,  Judge. 

Action  by  A.  A.  Flowers  against  Des 
Rochers  &  Phinney  Co.  Judgment  for  plaiu- 
tiff  on  levy  of  execution.  The  Commercial 
Bank  of  Jacksonville,  Fla.,  filed  claim.  Judg- 
ment for  Flowers,  and  the  bank  brings  error. 
Affirmed. 

R.  H.  Liggett,  A.  L.  Franklin,  and  D.  W. 
Krauss,  for  plaintiff  in  «Tor.  W.  B.  Kay, 
for  defendant  In  error. 

FISH,  3.  In  tbe  view  which  we  take  of 
this  case,  it  is  controlled  by  the  principle 
laid  down  In  the  above  headnote,  and  it  Is, 
therefore,  unnecessary  to  consider  any  of  the 
questions  made  except  the  one  therein  indi- 
cated, which  can  be  reached  and  determined 
without  passing  upon  any  of  tbe  others. 
Certain  described  lumber,  while  in  the  pos- 
session of  Hopkins  &  Co.,  wharfingers,  and 
lying  upon  their  dock  In  tbe  city  of  Bruns- 
wick, was  levied  upon  under  an  attachment 
for  purchase  money  In  favor  of  Flowers,  and 
against  Des  Rochers  &  Phinney  C^.,  and  was 
claimed  by  the  Commercial  Bank  of  Jack- 
sonvlliev  Fla.  Upon  the  trial  of  the  claim 
case,  tbe  claimant  relied  for  title  iqion  a 
wharfinger's  receipt  issued  by  Hopkins  & 
Co.  to  Des  Hochers  &  Phinney  Co.,  and  by 
the  latter  attached  to  and  pledged  as  collat- 
eral for  a  note  for  $1,000,  given  by  sucb 
company  to  the  National  Bank  of  Bruns- 
wick, Ga.,  which  bank  regularly  transferred 
the  note  and  tbe  accompanying  collateral, 
for  value,  to  tbe  claimant  It  dearly  ap- 
pears from  the  evidence  that  at  tbe  time 
that  this  receipt  was  Issued,  and  at  tbe  time 
that  it  was  transferred  to  the  Brunswick 
bank,  neither  Hopkins  &  Co.  nor  Des  Roch- 
ers &  Phinney  Co.  had  possession  of  the  lum- 
ber in  controversy,  and  that  the  latter  did 
not  then  even  have  any  title  thereto.  This 
particular  lumber  then  belonged  to,  and  was 
In  the  possession  of.  Flowers,  the  plaintiff, 
at  his  sawmill  in  Sumner,  Worth  county, 
Ga.  He  had  contracted  to  sell  to  Des  Roch- 
ers &  Phinney  Co.  a  certain  amount  of  lum- 
ber of  this  description,  and  several  days  sub- 
sequently to  the  Issuing  of  the  wharfinger's 
receipt  to  that  company  by  Hopkins  &  Co.. 
and  to  its  transfer  to  the  Brunswick  bank. 
he  did  ship  the  lumber  by  rail  to  Dep  Roch- 
ers &  Phinney  Co.,  at  Brunswick,  where  it 
was  received  for  that  company  by  Hopkins 
&  Ck).,  tbe  wharfingers,  and  deposited  upon 
their  dock.  The  sale  by  Flowers  to  Des 
Rochers  &  Phinney  Co.  was  a  cash  transac- 
tion, and  be  accordingly  drew  a  draft  on 
them  for  tbe  purchase  money,  which  not  be- 
ing paid,  be  sued  out  an  attachment  for  the 
purchase  money,  and  had  the  lumber  levied 
on  thereunder.  The  transaction  between 
Des  Rochers  &  Phinney  Co.  and  tbe  Braiis- 
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wick  bank,  relative  to  this  lumber,  was  an 
effort  on  the  part  of  tbe  former  to  pledge 
or  pavm  tbe  lumber  to  the  latter  to  secure 
a  debt  We  t>ay  It  waa  an  effort  to  do  ao, 
because  we  shall  now  endeavor  to  demon- 
strate that  the  lumber  was  not  pledged,  and 
that,  th^efore,  the  Intended  pledgee  acquir- 
ed no  Interest  In  It  "A  pledge,  or  pawn.  Is 
property  deposited  with  another  as  security 
for  the  payment  of  a  debt  Delivery  of  the 
property  is  essential  to  this  bailment,  but 
•  •  •  warehouse  receipts,  elevator  -re- 
ceipts, bills  of  lading,  cr  other  commercial 
paper  symbolical  of  the  property,  may  be 
delivered  in  pledge."  Civ.  Code,  8  2956. 
As  above  indicated,  the  very  essence  of  a 
pledge  or  pawn  is  deposit  The  property 
must  be  deposited,  either  actually  or  con- 
structively, with  the  pledgee.  Where  there  is 
no  delivery,  either  actual  or  constructive, 
there  Is  no  pledge.  Bank  v.  Nelson,  38  Ga. 
391,  95  Am.  Dec.  400.  See,  also.  National 
Btcb.  Bank  ▼.  Uranltevllle  Mfg.  Co..  79  Ga. 
25,  3  S.  B.  411.  At  the  time  of  the  trans- 
action between  Des  Rochers  &  Phinney  Co. 
and  the  Brunswick  bank,  whereby  the  for- 
mer undertook  to  pledge  this  lumber  to  the 
latter,  Des  Rochers  &  Phinney  Co.  could  not 
pledge  this  particular  property,  for  the  sim- 
ple and  sniQclent  reason  that  such  company 
did  not  then  have  possession  of  It  and  hence 
could  not  deliver  possession  to  another.  It 
was  then  the  property  of  Flowers,  and  was 
in  his  iKJSsesslon,  at  his  sawmill  in  Worth 
county.  A  warehouseman's  or  a  wharfin- 
ger's receipt  for  particular  property  may  be 
used,  in  commercial  transactions,  as  the  rep- 
resentative of  and  a  substitute  for  property 
which  has  been  deposited  with  him,  and 
the  delivery  of  the  property  described  in 
such  receipt  may  be  effected  by  the  delivery 
of  the  receipt;  but  the  delivery  of  a  so- 
called  receipt  Issued  by  a  warehouseman  or 
wharfinger,  which  represents  nothing  In  bis 
possession.  Is  not  a  symbolic  delivery  of  any- 
thing. Before  there  can  be  a  substitute, 
there  must  be  an  original.  Here,  tbe  re- 
ceipt Issued  by  Hopkins  &  Co.  to  Des  Roch- 
ers &  Phinney  Co.  could  not  represent  the 
lumber  In  controversy,  for  this  lumber  was 
not  then  in  the  possession  of  these  wharf- 
ingers, nor,  as  we  have  seen,  was  It  then 
even  in  possession  of  Des  Rochers  &  Phinney 
Co.;  nor  was  this  lumber  in  the  possession 
of  either  of  these  parties  at  the  time  that 
this  receipt  was  transferred  by  Des  Rochers 
&  Phinney  Co.  to  the  Brunswick  bank. 
There  can  be  no  symbolical  delivery  of  prop- 
erty which  is  not,  either  actually  or  con- 
structively, in  the  possession  of  the  party  un- 
dertaking to  deliver  it  It  Is  very  clear  that, 
so  far  as  this  lumber  Is  concerned,  the  Bruns- 
wick bank  took  a  paper  which  represented 
and  was  symbolic  of  nothing.  Therefore  no 
property  was  constructively  delivered  to  this 
bank  as  a  pledge  when  this  so-called  receipt 
was  delivered.  The  lumber  in  controversy 
not  having  t>een  pledged  to  the  Brunswick 


bank  as  collateral  security  to  the  note  which 
it  took  from  D^  Bochers  &  Phinney  Co., 
that  bank  acquired  no  lien  on  or  Interest  In 
it,  and  waa,  tha*efore,  powerless  to  transfer 
any  to  the  Jacksonville  bank  to  which  it 
transferred  the  note  and  the  receipt 

It  follows  that  the  claimant  had  no  title 
to  or  interest  in  the  property  levied  upon, 
and  the  Judgment  of  the  court  below  must 
be  aflSrmed.  All  the  Justices  concurring, 
except  LBWIS,  J.,  absent  on  account  of  sick- 
nesa. 


(U$  Qa.  45) 
HILL  T,  ARNOLD  et  al. 
(Supreme  Court  of  Georgia.     July  23,  1002.) 

GARNISHMENT— WAQBS     OF    LABORER- 
PAYMENT. 

1.  When  money  due  a  laborer  la  exempt  from 
seizure  by  the  process  of  garuisbmeut,  it  Is  pro- 
tected whether  in  the  hands  of  the  employer 
or  a  third  person,  and  cannot  be  reached  by  a 
garnishment  until  it  has  passed,  either  actually 
or  in  legal  contemplation,  through  the  bnnda 
of  the  laborer. 

2.  A  deposit  by  a  debtor  in  a  bank  to  the 
account  of  his  creditor  of  a  sum  of  money  due 
the  latter  will  not  coustitute  payment  to  the 
creditor,  unless  he  consents  to  the  deposit. 
When  such  a  deposit  is  made  without  the  cred- 
itor's consent,  the  bank  is  merely  the  agent  of 
the  debtor  to  pay  the  money  to  the  creditor. 

3.  The  judge  erred  in  reudering  a  judgment 
finding  the  fund  In  dispute  subject  to  the  gar- 
nishment process. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffltt  Judge. 

Action  by  Arnold  &  Co.  against  J.  B.  Hill 
and  others.  From  a  judgment,  J.  B.  Hill 
brings  error.    Reversed. 

C.  P.  Harris,  for  plaintiff  in  error.  JTos. 
N.  Wwley,  for  defendants  in  error. 

COBB,  J.  Arnold  &  Co.  sued  Hill  on  a 
promlssoiy  note,  in  the  city  court  of  Elber- 
ton, and  caused  summons  of  garnishment 
returnable  to  that  court,  to  be  served  upon 
the  Bank  ot  Elberton.  The  gamisbee  an- 
swered that  the  sum  of  $127.38  had  been 
"deposited  in  the  Bank  of  Elberton  to  the 
credit  of"  Hill,  and  that  this  fund  was  sub- 
ject to  the  order  of  the  court.  Hill  filed  a 
paper  in  which  he  set  up  that  the  sum  men- 
tioned in  the  answer  of  the  garnishee  was 
deposited  In  the  Imnk  by  Mrs.  R.  C.  Mat- 
tox,  at  the  request  of  S.  P.  Mattox,  and  that 
he  (Hill)  did  not  request  or  consent  "that 
said  money  should  be  deposited  in  bank  to 
his  credit";  that  ?100  of  the  money  was 
earned  by  Hill  as  a  laborer  employed  by  S.  P. 
Mattox  to  work  on  his  farm;  that  this  sum 
was  for  this  reason  claimed  to  be  exempt 
from  process  of  garnishment;  but  that  do 
claim  of  exemption  was  made  as  to  the 
$27.38,  that  not  having  been  earned  by  Hill 
as  a  dally  laborer.  The  case  was  submitted 
to  the  Judge  of  the  city  court  presiding  with- 
out a  Jury,  upon  the  issue  thus  made,  and  he 
rendered  a  Judgment  finding  the  entice  sum 
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In  tbe  garnishee's  bands  subject  to  tbe  gar- 
nlshmeat  Hill  filed  a  motion  for  a  new  trial 
upon  the  ground  that  tbis  Judgment  Tras 
contrary  to  law  and  the  evidence,  and,  this 
motion  having  been  overruled,  be  excepted. 

We  are  of  opinion  that  tbe  evidence  de- 
manded a  finding  In  favor  of  Hill,  and  that, 
therefore,  the  Judge  erred  In  overruling  bis 
motion  for  a  new  trial.  It  appears  from  tbe 
evidence  that  S.  P.  Mattox  was  due  Hill 
$127.38,  $100  of  which  was  earned  by  blm 
while  working  as  a  farm  laborer  for  Mat- 
tox. When  demand  was  made  upon  Mat- 
tox for  tbe  amount  due,  he  gave  Hill  an  or- 
der on  Arnold  &  Co.,  tbe  defendants  In  er- 
ror, and  when  this  order  was  presented  to 
them  they  refused  to  pay  tt  on  tbe  ground 
that  Hill  was  Indebted  to  them  In  a  sum 
greater  than  the  amount  of  the  order.  When 
this  was  reported  to  Mattox,  be  gave  Hill 
another  order  on  bis  mother  for  the  sum  In 
question.  When  this  order  was  presented 
to  Mrs.  Mattox,  sbe  stated  that  she  did  not 
have  the  money  at  home,  but  would  have  to 
go  to  the  bank  and  get  It  Sbe  and  Hiil 
thereupon  went  to  the  bank,  but  found  It 
closed,  tbe  day  In  question  being  a  holiday, 
which  fact  neither  of  them  had  previously 
known.  Mrs.  Mattox  then  told  Hill  to  come 
back  the  next  day,  and  sbe  would  pay  him; 
that  she  might  go  to  Atlanta,  but,  If  .so,  sbe 
would  arrange  with  tbe  casbler  of  tbe  bank 
for  Hill  to  get  the  money  there.  Mrs.  Mat- 
tox testified:  "I  don't  know  that  anytbluK 
was  said  about  depositing  the  money  in  the 
bank  to  Mr.  Hill's  credit  I  Just  told  Mr. 
Hill  that  if  I  should  go  to  Atlanta  I  would 
make  arrangements  with  BIr,  Heard  tor  him 
to  get  his  money  at  the  bank."  It  appears 
that  In  tbe  afternoon  of  tbe  day  upon  which 
this  conversation  took  place  the  cashier  of 
the  bank  drove  over  to  tbe  borne  of  Mrs. 
Mattox;  that  she  gave  him  the  money  due 
Hill,  and  he  gave  her  a  receipt  for  it  When 
Hill  went  back  to  see  Mrs.  Mattox  the  next 
day  she  told  him  that  the  money  was  In 
the  bank  for  bim,  and  when  he  made  ai^Ii- 
cation  to  tbe  bank  for  tbe  money  be  was 
told  that  the  bank  had  been  garnished,  and 
eonld  not  pay  It  Hill  testifies  in  positive 
terms  that  be  did  not  "agree  that  Mrs.  Mat- 
tox should  deposit  the  mon^  In  the  bank  to 
Ibis]  credit" 

It  is  not  contended  that  tbe  wages  of  Hill 
at  a  farm  laborer  were  not  exempt  from  gar- 
nishment, but  it  Is  insisted  that  tbe  Judge 
could  have  found  from  tbe  evidence  that  tbe 
money  was  deposited  in  the  bank  to  the 
credit  of  Hill  with  his  consent  and  that  this 
being  so,  it  became  mingled  with  the  general 
funds  of  tbe  bank,  and  stood  in  the  position 
of  an  ordinary  debt  due  by  tbe  bank  to  HllL 
In  other  words,  It  is  claimed  that  tbe  trans- 
action which  took  place  between  all  these 
parties  was  equivalent  to  a  payment  of  tbe 
mwey  to  HIU,  and  a  deiKHdt  of  it  by  him  In 
the  bank  to  bia  credit  We  do  not  think 
this  conclusion  Is  fairly  warranted  by  the 


evidence.  Tbe  real  meaning  of  tbe  transac- 
tion was  that  S.  P.  Mattox  constituted  his 
mother  his  agent  to  pay  Hill  tbe  money,  and 
that  Mrs.  Mattox  constituted  tbe  casbler  of 
tbe  bank  her  agent  to  do  this;  and  tbe  evi- 
dence probably  warranted  tbe  Inference  that 
HIU  consented  that  tbe  casbler  should  so 
act  There  was  never  any  x>a7ment  of  tbe 
money  to  HIU,  and  we  do  not  think  the  evi- 
dence antborized  a  finding  that  be  so  regard- 
ed the  transaction.  The  Code  provides  that 
tbe  wages  of  certain  classes  of  laborers, 
"whether  in  tbe  bands  of  their  employers  or 
others,"  shaU  be  exempt  from  gamlslunent 
Civ.  Code,  I  4732.  This  being  so,  tbe  mon- 
ey In  tbe  bands  of  tbe  Bank  of  Eilberton 
was  not  subject  to  garnishment  unless  it  had 
first  passed,  either  actually  or  in  legal  con- 
templation, through  HUl's  bands.  Tbe  Judge 
erred  in  rendering  Judgment  in  favor  of  Ar- 
nold &  Co.  for  tbe  entire  sum  In  the  bands 
of  the  garnishee. 

Judgment  reversed.  AH  tbe  Justices  con- 
curring, except  LEWIS,  3^  absent  on  ac- 
count of  sickness. 


(lit  0^  tt; 
ANDREWS  T.  STATE. 
(Supreme   Court   of  Oeorgia.     Aug.   7,   1902.) 
BURGLARY— EVIDENCB. 
1.  The   evidence,    being   entirely   drcnmstan- 
tial,  and  not  safflcieut  to  exclude  every  reason- 
able   hypothesis    except   the   guilt   of   the    ac- 
cused,  was  insufficient  to   authorize  a  convic- 
tion, and  a  new  trial  ^onld  have  been  granted. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Wficox  county; 
D.  M.  Roberts,  Judge. 

Peter  Andrews  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

Martin  Cameron,  for  plalntlfl  In  error. 
John  F.  De  Lacy,  SoL  Qen„  for  the  State 

LITTLE,  J.  Andrews  was  indicted  for 
tbe  ofFense  of  burglary.  Tbe  biU  of  indict- 
ment charged  that  be  broke  and  entered  the 
storehouse  of  R.  B.  Bowen  with  intent  to 
commit  a  larceny  therein.  He  was  tried, 
convicted,  and,  upon  his  motion  for  a  new 
trial  being  overruled,  sued  out  a  bill  of  ex- 
ceptions, alleging  as  error  the  overruling  of 
his  motion  for  a  new  trial,  tbe  grounds  of 
which  were  that  the  verdict  was  contrary 
to  law,  contrary  to  the  evidence,  and  without 
evidence  to  support  it  We  are  of  tbe  opin- 
ion that  the  coort  erred  in  overruling  tbe 
motion.  It  was  clearly  shown  by  tbe  evi- 
dence that  the  storehouse  of  Bowen  was 
burned,  and  the  evidence  Justified  a  strong 
Inference  that  tbe  fire  was  of  incendiary 
origin.  Tbe  evidence  that  there  was  a  break- 
ing rests  in  this  case  upon  rather  a  slender 
foundation.  It  was  shown  that  on  the  even- 
ing prior  to  the  fire,  which  occurred  at  nigbt, 
the  storehouse  had  been  securely  doaedr  and 

1 L  8m  Orimlnal  Law,  voL  14,  Cut.  Die  H  UO. 
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one  of  the  witnesses,  Boberts,  testified  tbat 
he  was  awakened  about  2  o'clock  In  the 
morning,  and  told  that  Bowen's  store  was  on 
Ore;  that  he  got  up,  and  went  to  the  burning 
house,  which  was  near  by,  and,  when  he  got 
there,  was  unable  to  tell  where  the  fire  rarlg- 
Inated;  that  the  lower  part  of  the  house  was 
burning  at  the  time,  and  the  end  door  was 
open,  and  one  end  of  a  gang  plank  18  feet 
long,  12  Inches  wide,  and  2f  or  3  Inches 
thick  was  lying  In  the  door;  and  that  It' 
would  require  two  or  three  men  to  carry  this 
plank  from  the  depot  to  the  storehouse.  He 
saw  no  signs  on  the  door,  but  could  just 
see  that  It  was  open.  Certainly  this  evidence 
was  sufficient  to  show  that  the  door  of  the 
house  was  open,  and  Inferentlally  tbat  It 
had  been  opened  by  more  than  one  person 
using  a  large  plank  for  that  purpose.  It  was 
possible,  of  course,  that  the  storehouse  might 
have  been  entered  by  burglars  before  the 
fire,  and  e<]ually  as  possible  that  the  door 
might  have  been  iHvken  In  by  other  persons 
after  the  fire  had  been  discovered.  In  the 
absence  of  any  evidence  in  relation  thereto, 
it  Is  hardly  sufficient  to  make  the  first  in- 
ference conclusive,  and  say  tbat  this  evi- 
dence established  beyond  a  reasonable  doubt 
that  the  store  was  broken  and  entered  prior 
to  the  fire.  But,  treating  the  evidence  as 
sufficient  to  establish  this  fact,  we  are  still 
of  the  opinion  that  It  was  not  sufficient  to 
show,  with  that  clearness  necessary  to  sup- 
port a  convIctI(Ki,  that  the  plalntUf  in  error 
was  present,  or  was  one  of  tbe  persons  who 
broke  and  ent^ed  the  house.  Under  the  evi- 
dence wblcb  vras  Introduced,  the  Jury  were 
fully  Justified  In  arriving  at  the  conclusion 
tbat  the  accused  had,  within  a  very  short 
period  of  time,  been  near  the  storehouse,  and 
that  he  had  g<me  from  there  to  his  own  boose, 
a  mile  or  more  distant,  because  it  was  shown 
that  tracks  made  by  a  particularly  described 
pair  of  shoes  led  from  near  the  storehouse  to 
the  house  of  the  accused.  Another  circum- 
stance adds  some  weight  to  this  proof.  Tbat 
was  that  a  bloodlioimd  was  placed  on  a 
track  near  the  store  house,  and  followed  it 
to  the  house  of  the  accused.  Indeed,  on  his 
trial  the  accused  did  not  contest  tbe  fact 
that  he  had  been  at  the  store  a  very  short 
time  previous  to  the  fire,  and  had  gone  from 
there  to  his  own  house.  It  seems  that  the 
burned  storehouse  was  located  at  a  place 
known  as  "LulavIHe."  One  of  tbe  witnesses 
for  the  state  testified  that,  on  the  day  be- 
fore tbe  night  in  which  tbe  house  was  burn- 
ed, he  saw  tbe  accused,  and  went  with  him 
through  LulavlUe  to  his  house  between  8 
and  4  o'clock  in  the  afternoon  before  the 
fire.  The  owner  of  tbe  dog  which  tracked 
tbe  accused  testified  tbat  he  could  tell  from 
tbe  conduct  of  the  dog  that  the  track  was  a 
little  old;  that  he  bad  known  the  dog  to  run 
a  track  which  had  been  made  24  hours  be- 
fore. So  neitber  tbe  evidence  of  the  tracks 
from  tbe  store  to  the  house  of  the  accused, 
nor  tbe  fact  tbat  they  were  trailed  between 


these  two  points,  was  sufficient  to  Ideutlfy 
him  as  the  burglar,  even  had  the  corpus  de- 
licti been  sufficiently  proved.  Two  other 
items  of  circumstantial  evidence.  In  addition 
to  these,  were  relied  on  as  making  the  case 
against  the  accused  complete.  It  seems  that 
tbe  accused  and  one  Merrltt  Dennis  occupied 
different  parts  of  the  same  house,  and  that  a 
shoe  box  which  had  been  in  the  store  on 
tbe  night  of  tbe  fire,  and  certain  towels 
whicb  had  been  taken  from  tbe  store,  were 
found  In  the  house  occupied  by  the  accused 
and  Dennl&  These  facts  were  of  course 
sufficient  to  create  a  suspicion  that  the  ar- 
ticles were  taken  trom  the  storehouse  by 
such  occupants,  but  they  were  not  in  law 
sufficient  to  fix  their  guilt  See  Hall  v.  State, 
65  Ga.  36.  The  towels  were  found  in  tbe 
jftLTt  of  the  house  occupied  by  Dennis,  where 
an  attempt  had  been  made  to  conceal  them, 
and  not  in  the  part  occupied  by  tbe  acctised. 
Tbe  box  was  found  In  the  room  of  the  ac- 
cused, but  It  appears  that  it  was  not  found 
until  about  three- months  after  the  fire. 

The  probative  value  of  this  evidence  must 
rest  on  the  principle  that  tbe  recent  posses- 
sion of  stolen  goods,  unexplained,  is  evidence 
sufficient  to  authorize  a  conviction,  of  the 
i  person  In  whose  possession  tbey  are  found, 
of  the  offense  of  larceny;  and  where  the 
charge  is  burglai?,  and  it  is  clearly  sbown 
that  a  burglary  has  been  committed;,  that 
certain  goods  were  In  the  house  at  the  time 
of  the  burglary;  that  they  were  taken  there- 
from by  burglars,— then  the  recent  posses- 
sion of  the  goods  so  taken,  unexplained,  may 
authorize  the  conclusion  tbat  the  possessor 
of  tbe  goods  committed  the  burglary.  See 
Lester  v.  State,  106  6a.  371,  32  S.  E.  333. 
In  the  case  of  Turner  v.  State,  114  Ga.  45,  39 
S.  B.  863,  it  was  ruled  that:  "While  proof 
that  an  accused  was  found  recently  after  a 
larceny  in  the  possession  of  stolen  goods  Is 
a  circumstance  from  which  the  presumption 
of  guilt  may  arise,  sufficiently  strong  to  au- 
thorize a  conviction,  yet  Where  the  evidence 
shows  such  possession  not  to 'have  been  re- 
cent, and  the  articles  stolen  of  such  a  na- 
ture that  they  conld  readily  have  passed  from 
band  to  hand,  a  presumption  of  guilt  still 
arises,  bat  It  Is  not,  without  other  evidence, 
sufficient  to  sustain  a  conviction."  It  was 
nearly  three  months  after  the  accused  had 
been  arrested  and  committed  to  Jail  before 
the  shoe  box  was  found  at  his  house.  This 
fact,  without  more,  gives  to  such  finding  but 
little  weight  as  Indicating  the  accused  as  the 
thief,  for  the  reason  that  the  house  was  oc- 
cupied by  others.  Then  an  ordinary  shoe 
box  Is  readily  transmissible  by  band  from 
one  to  the  other,  and,  had  It  been  at  the 
house  Immediately  after  the  burglary.  It 
would  probably  have  been  at  that  time  dis- 
covered. It  suffices  to  say,  however,  that, 
whatever  probative  value  this  circumstance 
may  have  had,  it  was  not  sufficient  to  au- 
thorize a  conclusion,  even  when  taken  with 
the  other  circumstances  above  named,  that 
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the  accused  was  the  burglar.  He  may  have 
been.  The  circumstances  create  the  suspi- 
cion that  he  was,  but  this  suspicion  will  not 
authorize  a  conTictlon,  nor  will  any  amount 
of  circumstantial  evidence  support  a  con- 
viction which  does  not  exclude  every  other 
reasonable  hyiiotheBis  than  that  the  accused 
was  guilty.  Every  circumstance  relied  on 
to  convict  In  this  case  may  lie  admitted  to  be 
absolutely  true,  and  at  the  same  time  be 
consistent  with  the  Innocence  of  the  accused. 
This  being  true,  the  conviction  cannot  stand, 
and  a  new  trial  should  have  been  granted. 

Judgment  reversed.  Ail  the  justices  con- 
curring, except  TEWIS,  J„  absent  on  ac- 
count of  sickness.      • 


(lie  cr.  60) 

WIMBERLY    et   al.    v.   TWIGGS   COUNTY 

et  al. 

(Supreme  Court  of  Georgia.    July  24,  1902.) 

COtJNTY  BONDS— ISSUANCE— VALIDITY. 

1.  The  record  discloses  that  all  the  require- 
ments of  tlie  statute  in  relafiou  to  notice,  and 
providing    for    an    election    by    the    qualifitMi 
voters  of  Twiggs  county  to  determine  the  quea-  , 
tion  whether  bonds  to  ouild  a  court  house  and  I 
jail   for   said   county    should    be   Issued,    were  ; 
either  literally  or  substantially  complied  with. 
On  the  hearing  no  error  was  committed  by  the 
trial  judge,  and  no  legal  reason  has  l>eeu  made 
to   appear  why  the  judgment  validating  such 
bonds  is  erroneous. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Twiggs  county; 
D.  M.  Rol>erts,  Judge. 

Petition  by  the  solicitor  general  validating 
certain  bonds  Issued  by  the  county  of  Twiggs, 
J.  L.  Wlmberly  and  others  intervening.  Judg- 
ment validating  the  bonds,  and  the  hiterveners 
bring  error.    Affirmed. 

Henry  Bunn  Wlmberly,  for  piaintltrs  In  er- 
ror. J.  F.  De  Lacy,  Sol.  Gen.,  L.  D.  Shannon, 
and  Hall  &  Wlml>erly,  for  defendants  in  error. 

LITTLE,  J.  A  hearing  was  bad  before  the 
Judge  of  the  Oconee  circuit,  on  the  petition 
of  the  solicitor  general  of  that  circuit,  to  vali- 
date certain  Ixmds  wlilch  were  proposed  to  be 
Issued  by  the  county  of  Twiggs.  The  petition 
was  brought,  .and  proceedings  tiierefor  had, 
under  authority  of  the  act  approved  Decem- 
tjer  6,  1887  (Acts  1897,  p.  82).  In  accordance 
with  the  terms  of  that  act,  J.  L.  Wlmberly 
and  other  cltlzois  of  Twiggs  county  inter- 
vened, and  sought  to  prevent  theUr  validation. 
At  the  bearing,  the  Judge  passed  an  order 
validating  the  bonds,  and  to  this  order  the 
interveners  excepted.  After  due  considera- 
tion, we  are  of  the  opinion  that  all  the  require- 
ments of  the  act  of  1897  were  either  literally 
or  substantially  complied  with.  Certainly  the 
superior  court  of  Twlgga  county  was  the  only 
court  which  had  jurisdiction  to  validate  the 
bonds,  and  the  fact  that  the  hearing  was  bad 
before  the  judge  on  a  day  other  than  that 
named  In  the  published  notice  does  not  ren- 
der the  judgment  Illegal,  when  It  further  ap- 
peaxa  that  the  case  was  regularly  continued 


by  the  court  from  the  day  named  In  the  pub- 
lication to  the  day  on  which  the  hearing  was 
bad.  The  object  of  the  publication  Is  to  In- 
form citizens  whose  Interests  are  to  be  affected 
of  the  time  when  the  case  Is  set  to  be  heard. 
When,  on  the  day  so  fixed,  any  good  reason 
appears  therefor,  such  a  case,  like  others,  is 
subject  to  a  postponement  or  continuance,  of 
which  no  one  but  the  parties  present  on  tliat 
day  can  Justly 'complain. 
'  It  IB  contended  by  the  Interveners  that  the 
notice  calling  the  election  la  illegal,  void.  In- 
definite, vague,  and  uncertain,  for  a  number 
of  reasons;  among  others,  because  it  does 
not  state  with  sufficient  definlteness  what  date 
the  bonds  are  to  liear,  nor  when  they  will  fall 
due,  nor  when  the  last  bond  will  mature;  nor 
does  It  show  that  the  bonds  will  be  paid  off 
wltbln  30  years;  nor  does  It  state  that  any 
provision  has  been  made  to  pay  off  the  bonds 
when  they  become  due;  no  price  Is  given  at 
which  the  bonds  are  to  be  sold;  no  order  or 
authority  is  given  for  publishing  the  notice; 
the  notice  does  not  state  what  amount  of 
principal  and  Interest  Is  to  be  paid  each  year, 
and  what  time  of  the  year  each  Is  to  be  paid; 
and  no  date  appears  to  the  notlca  After  a 
careful  consideration  of  the  Questions  present- 
ed, we  are  of  opinion  that  there  is  no  merit 
in  any  of  them.  The  notice  distinctly  stated 
that  the  election  would  be  held  on  March  6, 
1902,  to  determine  the  question  whether  the 
bonds  should  be  Issued.  The  purpose  express- 
ed was  the  building  and  famishing  of  a  court 
bouse  and  jail  for  Twiggs  county.  It  ap- 
peared in  evidence  that  this  notice  had  been 
published  In  the  manner,  and  for  the  time 
prior  to  the  election,  which  the  act  prescrit)ed. 
The  notice  declares  that  the  amount  of  the 
bonds  shall  be  $2S,000;  tliat  they  shall  liear 
Interest  at  the  rate  of  4^  per  cent,  and  be 
of  the  denomination  of  |1,000  eactu  It  Is  then 
distinctly  stated:  "One  of  said  bonds  to  be- 
come due  and  payable,  both  principal  and  In- 
terest, at  the  expiration  of  twelve  months  from 
date  of  issue;  one  of  said  bonds,  both  prin- 
cipal and  interest,  to  become  dae  and  payable 
each  successive  12  months  as  per  number, 
which  shall  be  from  1  to  25,  both  Inclusive; 
and  the  inta«st  on  the  whole  to  be  paid  an- 
nually." Here  the  rate  of  Interest  Is  given, 
the  amount  of  the  principal  set  forth,  and  the 
notice  clearly  contemplates  that  the  entire 
Issue  shall  be  paid  off  In  25  years;  for  there 
are  to  be  25  bonds,  numl)ered  from  1  to  %, 
and  one  of  these,  with  Interest,  together  with 
the  Interest  due  on  the  "whole  Issue,"  is  to 
be  paid  12  months  after  the  date  of  issue, 
and  one  with  such  Interest  each  succeeding  12 
months  thereafter.  It  Is  further  stated  tlut 
$19,500  of  the  amount  derived  from  the  sale 
of  the  bonds  is  to  be  applied  to  the  building 
and  furnishing  of  a  courthouse,  S5,500  to  the 
building  and  furnishing  of  a  Jail.  B)vldently 
it  is  contemplated  that  the  Issue  shall  be  sold 
at  par;  otherwise,  the  $25,000  provided  in  the 
notice  would  not  be  raised.  We  think  th» 
notice  sufficiently  states  tliat  the  oitire 
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sball  be  paid  within  30  years.  It  la  true  tbat 
tbe  notice  does  not  state  the  date  the  bonds 
are  to  l>ear,  and  from  the  nature  of  the  case 
this  codld  not  be  expected,  because  the  bonds 
were  not  then  Issued.  They  were  to  be  there- 
after Issued,  and  the  exact  date  of  the  Issue 
was  subject  to  such  contingencies  as  tbat  It 
would  have  been  Impossible  to  fix  such  date 
beforehand.  The  contemplation  of  the  law 
undoubtedly  Is  tbat  the  county,  city,  or  town 
which  has  been  anthorlzed  to  Issue  bonds 
wlB  in  good  faith  proceed  within  a  reasonable 
time  to  exercise  the  privilege  which  the  voters 
have  granted  for  the  public  purpose  Intended 
to  be  accomplished.  Nor  does  the  statute  re- 
quire that  provision  shall  be  made  for  rais- 
ing a  revenue,  by  taxation,  to  pay  oflC  the  prin- 
cipal and  Interest  of  the  bonds  as  they  be- 
come due,  vmtll  the  date  of  the  issue  of  such 
bonds.  We  linow  of  no  requirement  of  law 
which  rendered  the  notice  Invalid  because  the 
price  at  which  the  bonds  will  be  sold  Is  not 
stated  therein.  The  notice  is  signed  by  the 
persons  who  are  the  commissioners  of  roads 
and  revenues  of  Twiggs  county,  which  we 
think  is  sufficient  The  fact  tbat  such  notice 
bears  no  date,  when  it  appears  that  It  was 
made  and  published  prior  to  the  election,  for 
the  time  required  by  the  statute,  does  not 
affect  its  validity.  Nor  do  we  find  any  er- 
ror in  the  rulings  of  the  court  on  any  of  the 
other  questions  made  by  the  interveners.  The 
Issuance  of  l)onds  by  a  coonty  or  city  Is  an 
important  matter,  and  the  legality  of  such 
issue  must  depend  on  the  wishes  of  the  quali- 
fied voters  of  such  county  or  city  desiring  to 
make  the  Issue.  In  the  present  case,  as  far 
as  the  matter  of  the  issuance  of  the  bonds  by 
Twiggs  county  has  progressed,  it  seems  that 
the  statute  has  been  substantially  complied 
with  in  all  respects.  We  have  not  given  an 
extended  notice  In  detail  to  all  the  points  made 
by  the  interveners,  but  have  given  them  care- 
ful consideration,  and  find  that  no  error  of 
snch  materiality  as  affects  the  order  of  valida- 
tion appears  In  the  record  and  Judgment  of  the 
court  below. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 

(116  Oa.  S3) 

80UTHBRN  RT.  CO.  t.  DB  SAUSSUBB. 
(Supreme  Court  of  Cteorgla.     Joly  24,  1902.) 

CARKIERS— SALE    OF   COMMTTTATION   TICKKT— 
RIGHTS  OF  PURCHASER. 

1.  When  one  has  purchased  from  a  railway 
company  a  commutation  ticket  at  a  price  be- 
low the  regular  fare  charged,  by  which  the 
purchaser  is  entitled  to  a  given  nnmber  of 
trips  between  places  named  in  snch  ticket,  on 
conditions  that  no  rebate  on  account  of  the 
nonnse  of  the  ticket  from  any  cause  will  be  al- 
lowed, and  that  tlie  ticket  shall  be  presented 
to  tiie  conductor  on  each  trip,  the  presentation 
at  the  ticket  is  a  condition  precedent  to  the 
right  of  the  pnrcfaaser  to  be  transported  on  it; 
and  in  case  of  its  loss,  so  that  it  cannot  be  pre- 

f  1.  8m  Carriers,  vol.  t,  Cut.  Die  H  ion,  IttL 


seuted,  there  is  no  obligation  ou  the  part  of  the 
company  to  transport  the  purchaser  except  up- 
on the  payment  of  the  regular  fare;  and  snch 
purchaser  is  not  entitled,  because  of  the  terms 
of  the  contract,  either  to  have  refunded  to  him 
the  amount  so  paid  for  transportation,  or  to 
recover  damages  against  the  company  for  a 
failure  to  transport  him  withont  paying  fare, 
during  the  time  limit  of  the  lost  ticket,  the 
nnmber  of  trips  called  for  thereby,  or  for  a 
refusal  to  issue  him  a  dnplicate  ticlcet. 

2.  The  trial  judge  errea  in  remanding  the 
case  to  the  justice's  court,  and  in  not  rendering 
a  final  judgment  therein  in  favor  of  the  plain- 
tiS  in  certiorari. 

(Syllabus  by  the  Court)- 

Error  from  superior  court  Richmond  coun- 
ty; E.  L.  Brinson,  Judge. 

Action  by  John  B.  De  Saussure  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

Jos.  B.  ft  Bryan  Cumming  and  O.  M. 
Beasley,  for  plaintiff  In  error.  F.  W.  Capers, 
for  defendant  in  error. 


LITTLE,  J.  John  B.  De  Saussure  pur- 
chased from  the  Southcrfi  Railway  Com- 
pany a  commutation  ticket  in  the  following 
form:  "Southern  Railway  Company.  Fifty 
four  trips  commutation  ticket  When  prop- 
erly stamped,  this  ticket  will  entitle  J.  B. 
De  Saussure  to  fifty  four  continuous  trips 
In  either  direction  between  Augusta  and 
Aiken,  if  presented  on  or  before  14th  July 
1901,  Inclusive,  80  days  limit  [Signed]  W. 
A.  Smith,  Gen.  Passenger  Agent"— subject 
to  conditions  printed  on  back  of  ticket  which 
must  be  signed  by  purchaser  before  using.* 
This  ticket  was  properly  stamped,  and  on  the 
back  thereof  was  printed  what  was  termed 
a  "contract"  which  read  as  follows:  "In 
consideration  of  the  reduced  rate  at  which 
this  ticket  Is  sold,  I  agree  that  its  use  sball 
be  subject  to  the  following  conditions." 
Among  those  enumerated  only  the  seventh 
and  eighth  are  Important  In  this  connection, 
which  are  as  follows:  "(7)  Tbat  I  have  no 
claim  for  rebate  on  account  of  the  nonuse  of 
tbis  ticket  from  any  cause.  (8)  It  is  to  be 
presented  to  the  conductor  each  trip,  [who] 
win  cancel  one  of  the  marginal  numbers, 
and  is  to  be  surrendered  on  the  last  trip 
taken,  during  the  period  for  which  It  Is  Is- 
sued." De  Saussure  lost  tbis  ticket,  and 
was  unable  to  find  it  He  communicated 
these  facts  to  the  railroad  company,  and  re- 
quested its  agent  to  Issue  him  a  duplicate, 
or  In  some  way  to  give  him  a  right  of  pas- 
sage between  Augusta  and  Aiken  in  accord- 
ance with  the  terms  of  its  contract  with  him. 
The  company  refused  to  do  so,  and  also  re- 
fused to  allow  bim  to  deposit  with  it  the 
value  of  the  ticket  as  an  indemnity  and 
pass  him  over  the  road  the  nomlier  of  con- 
secutive trips  represented  by  the  ticket  at 
the  time  of  its  loss,  unless  he  would  produce 
the  ticket  He  then  Instituted  an  action  In 
a  justice's  court,  alleging  that  the  railway 
company  had  caused  a  breacb  of  the  con- 
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tract  wnich  they  had  entered  Into;  and 
sought  a  recorery  of  damages,  in  consequence 
of  Ruch  breach,  in  the  sum  of  $6.50.  He  also 
averred  that  the  company  had  caused  him 
unnecessary  trouble  in  compelling  him  to  hi- 
stitute  the  suit  to  recover  what  he  should 
have  had  without  suit,  and  unnecessary  ex- 
pense in  being  comi>elled  to  employ  counsel 
to  bring  the  action,  and  claimed  that  the 
damages  In  this  regard  was  $25.  Defendant 
denied  liability,  and  the  case  was  tried  be- 
fore a  Jury  In  the  Justice's  court,  which  re- 
turned a  verdict  for  the  plaintiff  "for  full 
amount"  sued  for.  The  railway  company 
then  applied  to  the  Judge  of  the  superior 
court  for  a  writ  of  certiorari,  which  was  or- 
dered to  Issue;  the  petition  for  which  writ 
recited,  aa  the  evidence  had  on  the  trial  In 
the  Justice's  court,  substantially  the  follow- 
ing: Plaintiff  paid  $7.50  for  the  ticket,  a 
correct  copy  of  which  was  attached  to  the 
petition.  He  had  ridden  several  times  on  it 
between  Augusta  and  Aiken,  and,  after  bar- 
ing done  so,  had  lost  It.  There  were  11  or 
13  "punches"  unused  at  the  time  of  the  loss. 
He  had  searched  for  the  ticket  and  was 
unable  to  find  it  He  then  notifled  the  com- 
pany's agent  of  the  loss,  and  desired  to  have 
a  duplicate  Issued.  This  was  declined.  He 
then  applied  to  the  passenger  agent  of  the 
road  for  such  duplicate,  without  success. 
He  then  asked  for  some  papers  which  would 
entitle  him  to  continue  his  trips,  but  was 
refused.  He  then  offered  to  deposit  with  the 
company  the  amount  of  the  ticket,  and,  if 
anybody  used  it,  to  forfeit  the  amount  so 
deposited.  This  proposition  was  also  declin- 
ed. He  then  employed  an  attorney,  whose 
fee  was  $26,  to  institute  an  action  against 
the  company  to  recover  his  damages.  The 
"punches"  unused  on  the  ticket  amounted 
to  $6.50.  He  did  not  sign  the  contract  on 
the  ticket,  and  was  not  asked  to  do  so.  He 
did  not  read  the  conditions  on  the  ticket 
when  he  purchased  It,  and  not  undl  he  had 
taken  the  first  ride.  He  then  read  them,  and 
continued  to  ride  on  It  He  subsequently  pur- 
chased a  second  ticket  which  be  did  sign. 
The  price  which  was  paid  for  the  ticket  was 
considerably  less  than  the  straight  fare.  The 
conductor  of  the  defendant  testified  that  to 
the  best  of  his  knowledge,  the  ticket  in  ques- 
tion was  signed;  that  he  allowed  plaintiff 
to  ride  three  times  after  he  had  lost  his 
ticket;  that  commutation  tickets  were  sold 
9t  largely  reduced  rates.  The  lost  ticket  had 
never  been  presented.  The  company  put  up 
a  bulletin  to  look  out  for  the  ticket  etc.  The 
answer  of  the  magistrate  was,  in  effect  that 
the  evidence  set  out  in  the  petition  was  sub- 
stantially correct  The  errors  assigned  in 
the  petition  for  certiorari  were  that  the  ver- 
dict rendered  in  the  Justice's  court  was  con- 
trary to  the  evidence,  and  contrary  to  law. 
At  the  hearing,  the  Judge  of  the  snpoior 
court  passed  an  <M^er  that  the  case  be  sent 
back  to  the  Justice's  court  for  a  rehearing. 
To  this  Judgment  the  railway  company  ex- 


cepted, and  specifically  assigned,  as  error, 
that  the  Judgment  was  erroneous,  because, 
under  the  undisputed  evidence,  any  finding 
against  the  company  was  erroneous,  and  be- 
cause the  only  question  Involved  was  one  or 
law,  and  therefore  the  Judge  should  have 
made  a  final  disposition  of  the  case  in  favor 
of  the  petitioner  tn  certiorari.  It  may  be 
well  to  remark,  at  the  outset  that  each  of 
the  parties  is  to  be  governed  by  the  terms 
of  the  contract  Into  which  they  entered,  and 
that  it  is  the  duty  of  the  courts  to  enforce 
the  terms  of  contracts  which  parties  have 
made,  and  neither  to  enlarge  nor  restrict 
such  terms  beyond  or  below  the  intention  of 
the  parties  as  therein  expressed..  The  plain- 
tiff testified  that  be  did  not  sign  the  con- 
tract If  he  did  not  then  he  was  not  en- 
titled to  be  transported  on  the  ticket  at  all; 
for  on  the  face  of  his  ticket  which  was  con- 
fessedly sold  at  a  greaUy  reduced  rate,  is 
the  statement  that  the  transportation  of  the 
purchaser  is  subject  to  the  conditions  printed 
on  Its  back,  which  must  be  signed  before 
using  the  same.  However,  this  is  not  ma- 
terial in  the  consideration  of  the  questions 
Involved,  for  the  reason  that  the  conductor 
of  the  defendant's  train  testified  that  it  was 
signed;  and,  even  If  De  Saussiue  had  not 
signed  it  he  used  it  after  he  had  knowledge 
of  its  conditions,  and  he  was,  of  course,  there- 
after bound  by  such  conditions. 

1.  The  first  question  which  arises  in  the 
consideration  of  this  case  is  whether  the  plain- 
tiff in  the  court  below  had  the  legal  right 
after  having  lost  his  ticket  to  have  the  com- 
pany issue  him  a  duplicate  ticket  or  in  some 
way  give  him  the  right  of  continuous  passage 
between  Augusta  and  Aiken  tor  the  trips  re- 
maining unpunched  thereon,  under  the  terms 
of  the*  contract  which  the  company  had  made 
with  him  at  the  time  he  purchased  his  ticket 
If  he  had  this  right  it  was  denied  to  him 
by  the  railway  company,  and  he  was  entitled 
to  recover  the  damages  which  he  sustained  by 
reason  of  that  denial.  If  he  had  no  such 
right  then  he  was  entitled  to  no  damages. 
This  question  is  to  be  determined  by  the  con- 
tract between  the  parties.  By  reference  there- 
to, it  will  be  seen  that  it  was  stipulated  that 
the  plaintiff  should  hare  no  claim  for  rebate 
on  account  of  the  nonnse  of  the  ticket  from 
any  cause.  The  legal  effect  of  this  condition 
in  a  commutation  ticket  was  passed  on  by 
the  Interstate  Commerce  CSommlssion  in  the 
case  of  Sldman  v.  Railroad  Co.,  3  Interst 
Com.  R.  512,  where  passage  on  a  commuta- 
tion ticket  was  subject  to  a  condition  In  the 
exact  terms  of  the  one  Just  referred  to,— 
that  Is,  that  the  purchaser  should  have  no 
claim  for  rebate  on  account  of  nonuse  of  the 
ticket  from  any  cause.  It  was  there  ruled 
by  the  commission  that  under  that  condition. 
It  was  not  an  unlawful  discrimination  to  re- 
fuse to  refund  to  the  irarchaser,  who  held 
such  ticket  but  had  forgotten  to  take  It  on 
a  certain  trip,  the  amount  which  he  had  paid 
at  his  tare.    It  is,  however,  claimed  by  coun- 
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8d  for  defendant  In  error  tbat  the  perform- 
ance of  an  Impossible  condition  Is  not  required; 
and  that  Inasmuch  as  the  ticket  had  been  per- 
manently lost,  and  could  not  be  presented, 
tbe  condltl<»  requiring  Its  presentation  on 
each  trip  was  Impossible  of  performance,  and 
therefore  he  wobid  be  entitled  to  be  refunded 
by  the  company  the  value  of  so  much  of  the 
ticket  as  remained  unused  at  tbe  time  of 
Its  loss.  This  contention  Is  not  a  sound  one. 
It  has  been  repeatedly  ruled  that  regnlatlons 
such  as  are  expressed  In  these  conditions  ara 
not  unreasonable.  In  the  case  of  Railroad  Co. 
T.  Fleming,  14  Lea,  128,  It  was  ruled  that 
■  regulation  -which  provided  that  passengers 
should,  on  demand,  exhibit  their  tickets  on 
entering  the  train,  and  should  afterwards,  on 
like  demand,  surrender  the  same,  or  pay  fare, 
under  penalty.  In  case  of  refusal,  of  removal 
from  tbe  cars,  was  a  reasonable  one;  and  that 
there  Is  no  distinction,  so  far  as  the  relative 
rights  of  the  parties  are  concerned,  whether 
tbe  ticket  be  lost  or  mislaid  before  or  after 
going  on  tbe  train.  But  whether  such  stipu- 
lation would  be  reasonable  or  not  as  one  of 
the  regulations  of  the  company  Is  not  tbe 
question  here,  because  the  contract  between 
the  parties  expressly  provides  the  stipulation 
referred  to  as  a  part  of  tbe  contract,  and  as 
a  part  of  the  contract  it  was  binding  on  each 
of  tbe  parties.  In  his  Commentaries  on  tbe 
Law  of  Negligence  (volume  3.  {  2625),  Judge 
Thompson  says:  "Passengers  riding  upon 
commutation  tickets  are  bound  strictly  by  the 
terms  of  tbe  contract  embodied  in  such  tlck- 
eta" 

We  are  therefore  very  clear  in  our  opin- 
ion that,  under  the  conditions  attached  to  the 
Issuance  of  the  lost  ticket,  the  plalntlfT  was 
not  entitled  to  have  refunded  to  him  any  sum 
for  tbe  unused  parts  of  the  ticket,  nor  any 
sum  whicb  be  may  have  paid  out  for  transpor- 
tation during  the  time  covered  by  tbe  ticket 
The  stipulation  that  the  ticket  was  to  be  pre- 
sented to  the  conductor  on  each  trip  was 
equally  binding  as  a  part  of  the  contract; 
and  If  the  plaintiff  was  not  entitled  to  be 
transported  until,  as  a  condition  precedent,  he 
had  exhibited  his  ticket,  then  whether  such 
failure  was  attributable  to  the  fact  that  the 
ticket  bad  been  lost,  or  to  other  cause,  is  in 
no  sense  material;  tot  by  bis  own  agreement 
he  was  only  excused  from  paying  bis  fare 
when  he  exhibited  a  ticket  showing  his  right 
to  be  transported  without  such  payment  In 
the  case  of  Ripley  v.  Transportation  Co.,  81 
N.  J.  Law,  388,  It  appeared  that  plaintiff  bad 
purchased  a  commutation  ticket  from  defend- 
ant, to  be  good  from  Januai7  1,  1865,  to  Jan- 
nary  1, 1866,  at  a  reduced  price.  In  a  receipt 
given  for  the  money,  this  note  appeared: 
"Tbe  commutation  ticket  Is  to  be  shown  to 
the  conductors  and  ferry  masters  each  trip, 
whenever  required.  •  •  •  No  repayment 
In  consequence  of  any  inability  to  use  the 
privilege.  No  duplicate  ticket  will  be  issued." 
This  ticket  was  stolen  from  the  plaintiff,  and, 
becanse  be  could  not  show  bis  ticket,  tbe  rall- 
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road  company  refused  him  the  privilege  of  a 
free  pass;  and  he  thereupon  brought  his  suit 
for  damages.  In  discussing  tbe  question  pre- 
sented, Vredenburgh,  J.,  said:  "This  is  not  a 
question  of  the  reasonableness  of  tbe  rules 
of  the  company,  or  whether  plahitlff  complied 
with  such  rules,  *  *  •  but  simply  wheth- 
er It  was  lawful  for  the  parties  so  to  con- 
tract and  whether  they  did  so  contract  It 
is  argued  that  tbe  ticket  being  lost,  the  plain- 
tiff should  be  permitted  to  prove  its  contents, 
as  in  the  case  of  other  lost  InstmmentB.  But 
nobody  objects  to  that;  that  is  not  the  dlffl- 
colty.  Tbe  difficulty  is  that  upon  proving  the 
contract  It  appears  that  by  the  terms  of  the 
Instrument  the  plaintiff  has  lost  the  privilege 
of  a  free  pass.  The  right  to  a  free  pass  de- 
pended, by  tbe  terms  of  bis  contract  upon 
bis  showing  tbe  conductors  bis  ticket;  and 
this  he  could  not  do,  for  be  bad  lost  It  It 
has  been  argued  tbat  the  plaintiff  had  paid 
his  fare,  and  that  he  ought  not  to  lose  his 
right  because  be  has  lost  the  evidence  of  tbe 
payment  If  there  bad  been  no  special  con- 
tract, or  if  tbe  plaintiff  bad  paid  all  tbe  fare 
that  the  law  allowed  tbe  defendants  to  charge, 
that  would  have  been  another  question.  But 
he  paid  here  a  special  fare  under  a  special 
contract  The  defendants  agreed  that  the 
plaintiff  might  travel  for  a  fare  which  Is  not 
alleged  to  be  the  full  fare  tbe  law  allowed, 
and  the  defendants  bad  a  right  to  impose 
such  conditions  as  they  saw  fit;  and  they  saw 
fit  to  prescribe,  as  a  condition,  tbat  tbe  plain- 
tiff BboTdd  show  his  ticket,  and  this  he  agreed 
ta  He  thus  became  his  own  Insurer  that  be 
would  not  lose  his  ticket  If  he  did  not  like 
tiiat  contract,  he  should  not  have  entered  into 
it  But  having  entered  into  it,  he  is  bound 
by  It  as  much  so  as  the  company  are  to  carry 
blm  If  he  does  show  his  ticket"  Not  only 
tbe  ruling,  but  also  tbe  reasoning,  in  this  case 
seems  to  be  conclusive  against  the  right  of 
the  plaintiff  to  recover  damages  from  the  rail 
way  company  for  refusing  to  Issue  him  an- 
other ticket  or  In  refusing  to  pass  blm  ovei 
its  road  without  the  presentation  of  It  The 
company  never  agreed  to  substitute  another 
ticket  if  the  one  he  purchased  was  lost  While 
the  plaintiff  In  this  case  did  contract  and  pay 
for  a  given  number  of  trips,  which  was  evi- 
denced by  his  ticket,  his  right  to  make  those 
trips  was  by  agreement  based  on  the  con- 
dition that  the  ticket  whicb  was  sold  should 
be  presented  each  trip.  It  may  be.  If  the 
plaintiff  had  contracted  for  and  paid  In  ad- 
vance the  usual  fare  for  each  of  the  trips, 
tbat  bis  right  to  be  transported  would  have 
been  absolute.  But  when  It  appears,  as  hi 
this  case,  tbat  he  purchased  tbe  ticket  for  a 
given  number  of  trips  for  a  sum  largely  be- 
low tbe  regular  fare,  the'  better  doctrhie  is 
tbat  he  Is  not  entltied  to  be  transported  un- 
less the  conditions  of  the  contract  which  fonn 
a  part  of  such  ticket  are  fully  complied  with. 
In  tbe  case  of  Bennett  v.  Railroad  Co.,  in 
tbe  court  of  common  pleas  of  Pbiladelptila,  7 
Pblla.  11,  it  was  ruled  that  "a  railroad  corn- 
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pany  has  the  right  to  require  commuters  to 
show  their  tickets,  and,  In  default,  to  exact 
the  fare  without  liability  to  repay  It."  To  the 
same  effect,  see  the  citation  from  Thompson 
on  Negligence,  supra.  Inasmuch,  then,  as  by 
the  contract  of  the  parties  the  plabitlff  was 
not  entitled  to  be  transported  over  defendant's 
railroad  without  the  payment  of  the  regular 
tare,  unless  be  exhibited  his  ticket,  he  would 
not  be  entitled  to  baTe  from  the  defendant 
any  amount  paid  for  such  transportation  when 
be  failed,  for  any  cause,  to  present  bis  ticket. 
Nor,  after  Its  loss,  would  he  be  entitled  to  be 
transported  free  without  the  production  of  the 
ticket.  Nor  could  he  lawfully  demand  of  the 
company  another  ticket,  or  papers  entitling 
him  to  any  number  of  trips  under  the  terms 
of  his  original  contract,  because  that  very  con- 
tract provided  that  be  was  not  so  entitled  un- 
less his  ticket  was  presented.  Its  loss  was 
his  misfortune.  His  right  to  transportation 
depended  on  the  production  of  bis  ticket.  This 
right  was  only  a  right  on  conditions.  These 
conditions  the  company  could  lawfully  Impose, 
because  the  right  was  given  for  a  largely  re- 
duced compensation.  As  the  company  was  not 
bound  to  Issue  him  a  duplicate,  and  as  he  was 
not  entitled  to  be  transported  free  without  the 
presentation  of  his  ticket,  although  he  had  lost 
It,  It  follows  that  he  was  not  entitled  to  re- 
cover any  damages  for  the  failure  of  tbe  com- 
pany in  any  of  the  respects  as  to  which  he 
claims  to  have  been  damaged.  Not  being  en- 
titled to  recover  any  damages  against  the  com- 
pany for  any  default  shown  in  the  pleadings, 
of  cou.'Ne  plaintiff  was  not  entitled  to  have  a 
verdict  or  Judgment  for  the  attorney's  fees 
which  he  claimed.  Therefore,  the  verdict  in 
the  Justice  court  was  contrary  to  law,  and,  as 
the  determination  of  the  case  rested  solely 
upon  a  question  of  law,  the  judge  of  tbe  su- 
perior court  should  have  finally  disposed  of  the 
case,  on  certiorari,  by. a  Judgment  In  favor  of 
the  plaintiff  In  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  liEWIS,  J.,  absent  on  account 
6t  sickness. 


ai6  Ga.  310) 

ORIFFIN  et  aL  T.  HENDERSON. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

RECEIVER— APPOINTMENT— GROUNDS— PB- 
TITION— MULTIFARIOUSNESS. 

1.  A  court  of  equity  has  no  jurisdiction  to 
grant  relief  to  an  administrator  who,  expressly 
waiving  disforery,  seeks  the  appointment  of  a 
receiver  mid  an  accounting  from  persons  alleg- 
ed to  have  in  their  possession  property  of  the 
estate,  when  be  does  not  allege  that  the  de- 
fend.Tnts  are  insolvent,  or  the  threatened  injury 
irropnrnlile,  and  when,  with  the  exception  of 
certain  specified  bonds,  the  administrator  does 
not  allege  what  Is  the  character,  amount,  or 
value  of  the  property  in  the  defendants'  hands. 

2.  Such  a  petition,  brought  against  two  de- 
fendants who  are  not  alleged  to  hold  any  of 
the  property  In  common,  or  to  have  acquired 
It  In  the  same  way,  is  multifarious,  and  bad  for 
a  misjoinder  of  parties  defendant, 

(Syllabus  by  the  Court.) 

1  &  8m  Equity,  vol.  U,  Cent  Dig.  U  m.  It. 


Error  from  superior  court,  Newton  county; 
John  S.  Candler,  Judge. 

Action  by  J.  F.  Henderson,  executor, 
against  L.  D.  Griffin  and  others.  Judgment 
for  plaintiff,  and  defendants  brin^  error. 
Reversed. 

Brown  &  Randolph  ana  Spence/  R.  Atkin- 
son,  for  plaintiffs  in  error.  J.  M.  Pace  and 
Foster  &  Butler,  for  defendant  in  error. 

SIMMONS,  0.  J.  An  equitable  petlUoH 
was  brought  in  the  county  of  Newton  by 
Henderson  against  Mrs.  Griffin  of  that  coun- 
ty and  H.  H.  Brown  of  the  county  of  Fulton. 
From  this  petition  it  appears  that  Mrs.  Ake- 
11a  C.  Brown,  mother  of  Mrs.  Griffin,  had 
died  testate,  leaving  considerable  property, 
consisting  largely  of  money,  stocks,  bonds, 
and  choses  In  action.  By  her  will  she  made 
certain  bequests,  and  left  to  Mrs.  Griffin  a 
life  estate  in  the  residuum  of  her  property, 
with  remainder  over  to  Mrs.  Griffin's  chil- 
dren, if  she  should  have  any.  Henderson 
was  nominated  executor,  and  was  also  made 
testamentary  trustee  for  Mrs.  Griffin.  Tbe 
will  was  offered  for  probate  in  solemn  form, 
but  Its  probate  was  contested,  and  is  still 
in  litigation.  At  the  time  of  her  death,  Mrs. 
Brown  was  executrix  of  the  will  of  her  de- 
ceased husband.  Dr.  William  Brown.  Her 
estate,  and  so  much  of  tbe  estate  of '  Dr. 
William  Brown  as  was  in  her  possession  un- 
admlnlstered,  are  now  In  the  hands  of  tbe 
defendants.  Petitioner  does  not  know  what 
part  of  the  estates  is  in  the  bands  of  either 
of  the  defendants,  except  that  H.  H.  Brown 
has,  as  Mrs.  Brown's  broker,  disposed  of  cer- 
tain stocks  or  bonds  for  tbe  sum  of  $16,250, 
and  has  Invested  most  of  the  proceeds  in  cer- 
tain described  bonds,  which  are  now  in  bis 
bands,  as  Is  also  $3,800  or  $4,000  In  money. 
Petitioner  is  entitled  to  the  possession  and 
custody  of  the  asseu  of  both  estates,  and  the 
character  and  value  of  such  assets  should  be 
ascertained.  Defendants  are  colluding  and 
confederating  together  to  prevent  petitioner 
from  ascertaining  of  what  the  assets  consist, 
and  from  acquiring  possession  and  custody 
of  the  aasets.  Brown  not  only  refuses  to 
turn  over  the  property  In  bis  bands,  but 
speaks  of  paying  certain  lawyer's  fees  out 
of  it  for  pretended  services  to  him  concern- 
ing such  property.  Mrs.  Griffin  la  deliberate- 
ly concealing  from  him  what  part  of  the 
property.  Is  in  her  possession,  and  of  what 
such  property  consists,  and  states  that  she 
has  been  advised  to  destroy  papers  In  her 
possession,  though  what  such  papers  are,  pe- 
titioner does  not  luiow.  Expressly  waiving 
discovery,  the  petition  prays  that  the  defend- 
ants be  restrained  from  disposing  of  any  of 
the  assets  of  the  estates;  that  a  receiver  be 
appointed  to  take  charge  of  such  assets;  that 
the  defendants  be  commanded  to  deliver  to 
the  receiver  all  the  assets  and  papers  of  the 
estates  In  their  control,  and  give  the  receiver 
all  information  they  may  have  as  to  the  char- 
acter, custody,  and  wnereabouti  of  such  as- 
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sets  as  are  not  in  their  control;  and  for  gen- 
eral relief.  Upon  this  petition  a  rule  nisi 
Issued.  The  defendants,  answering  separate- 
ly, 'for  cause  showed  among  other  things  that 
the  petitioner  has  an  adequate  remedy  at 
law;  that  the  allegations  of  the  petition  are 
not  sufficient  to  give  Jurisdiction  to  a  conrt  of 
equity;  that  the  petition  is  multifarious,  in 
that  distinct  causes  of  action  against  each 
defendant  are  Joined  with  distinct  and  sep- 
arate causes  of  action  against  the  codefend- 
ant,  without  any  reasnn  for  the  misjoinder; 
that  the  petition  does  not  show  any  privity 
between  the  defendants  as  to  any  wrongful 
act  alleged  to  have  been  committed  by  either; 
and  that  there  is  a  misjoinder  of  parties  de- 
fendant Upon  the  Interlocutory  hearing,  at 
chambers,  the  judge  passed  an  order  enjoin- 
ing the  defendants  as  prayed,  ordering  Brown 
to  collect  the  interest  on  the  bonds  in  bis 
bands,  and  deposit  it  and  the  money  of  the 
estates  In  his  possession  In  a  designated  bank, 
from  which  It  should  not  be  drawn  out  ex- 
cept upon  order  of  the  court,  and  appointing 
a  receiver  to  take  charge  of  all  the  property 
of  the  estates  in  the  hands  of  Mrsi  Griffin. 
To  this  order  the  defendants  excepted. 

1.  The  petition  does  not  allege  tliat  either 
of  the  defendants  is  insolvent  or  that  an  ir- 
reparable Injury,  is  threatened,  nor  does  it 
show  any  other  reason  for  the  interposition 
of  a  court  of  equity.  If  injury  should  be 
done,  compensation  could  be  had,  so  far  as 
appears,  in  an  action  at  law.  For  the  recov- 
eiy  of  the  property,  the  remedy  at  law  would 
■eem  to  be  fully  adequate,  unless  the.  peti- 
tioner is  without  sufficient  Information;  and 
discovery  Is  not  prayed  in  the  present  peti- 
tion. The  present  proceeding  seems  to  have 
been  brought  to  extort  from  the  defendants, 
by  means  of  a  decree  and  the  appointment  of 
a  receiver,  information  as  to  the  character, 
value,  and  custody  of  the  property  claimed; 
and  yet  the  petition  expressly  waived  dis- 
covery, and  thus  did  not  invoice  the  exercise 
vt  the  equitable  powers  of  the  court  as  to  the 
very  matter  on  which  the  jurisdiction  of  a 
conrt  of  equity  is  in  such  cases  usually  ba'sed. 
There  are  no  mutual  demands,  and  discov- 
ery ia  waived,  ana  therefore  equity  cannot 
take  jurisdiction  as  for  an  accounting,  al- 
though it  appears  that  the  petitioner  does 
not  know  the  character  or  amoimt  of  bis 
claims.  See  1  Story,  Bq.  Jur.  (13th  Ed.)  tt 
4S8,  459.  If  the  petitioner  did  not  wish  to 
me  at  law  to  recover  the  property,  because 
of  his  lack  of  information  in  regard  -to  it 
he  should  have  sought  discovery.  Had  the 
petition  been  otherwise  without  defect  this 
would  probably  have  given  the  court  juris- 
diction to  go  further,  and  decree  an  account- 
ing, and  afford  proper  relief.  Inasmuch  as' 
no  discovery  is  prayed,  there  Is  no  necessity 
for  the  exercise  of  any  purely  equitable  pow- 
ers of  the  court  There  was,  therefore,  no 
jurisdiction  in  a  court  of  equity  to  entertain 
this  petition,  or  to  grant  any  relief  thereon. 

2,  Nor  does  the  petition  show  any  reason 


for  joining  these  defendants  in  a  single  ac- 
tion. While  each  is  alleged  to  have  property 
belonging  to  the  estates  petitioner  represents. 
It  does  not  appear  that  they  hold  any  of  this 
property  In  common;  and,  while  petitioner 
sets  up  the  same  rights  to  the  possession  of 
the  property  In  the  bands  of  each,  he  does 
not  allege  that  they  acquired  It  in  the  same 
way,  or  under  the  same  claim  to  its  posses- 
sion. He  does  allege  that  they  are  confed- 
erating together  to  conceal  information  from 
him,  and  also  that  Brown  refuses  to  sur- 
render the  property  in  his  bands,  because  he 
has  been  notified  to  do  so  by  counsel  for  his 
cddefendant;  but  the  petition  does  not  seek 
to  gain  the  Information  by  a  prayer  for  dis- 
covery; nor  would  the  reason  assigned  by 
Brown  avail  him  In  an  action  at  law  by  the 
petitioner  for  the  recovery  of  the  property. 
The  allegations  of  collusion,  confederation, 
and  fraud  are  not  sutflciently  definite,  nor  are 
the  matters  as  to  which  they  are  alleged  suf- 
fldentiy  essential  to  the  petition,  to  give  the 
conrt  jurisdiction,  or  to  justify  the  joining 
of  the  defendants  in  one  action.  For  these 
reasons,  we  think  there  is  nothing  In  the  peti- 
tion to  Justify  the  interposition  of  a  court  of 
equity,  or  the  exercise  of  the  equitable  pow- 
ers of  the  court;  that  the  petitioner's  rem- 
edy at  law  is  plain,  adequate,  and  complete; 
that  the  petition  Is  multifarious;  and  that 
there  is  a  misjoinder  of  parties  defendant. 
We  must  accordingly  reverse  the  Judgment 
of  the  court  below,  as  it  was  error  to  grant 
any  of  the  equitable  relief  prayed. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  alcknesa. 


OM  Oiu  264) 

MARTIN  r.  SpiKINS  et  aL 

(Supreme  Court  of  Georgia.     Ang.  8,   1002.) 

faIjSB  imprisonment— liabujty  op. 
partnership. 

1.  Where  a  member  of  a  partnership  has  a 
person  arrested  and  Illegally  imprisoned  on  a 
charge  of  larceny  of  partnership  effects,  and 
the  person  so  arrested  sues  the  partnership  for 
false  imprisonment,  the  partnership,  nnder  CXv. 
Code,  §  2658,  is  not  liable  for  these  acta  of 
an  individoal  partner. 

(Syllabus  by  the  Court) 

Error  from  city  conrt  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  B.  S.  Martin  against  Eldred 
Simicins  &  Co.  Judgment  for  defendants 
and  plaintiff  brings  error.    Affirmed. 

Anton  P.  Wrifeht  and  O'Connor,  O'Byme 
&  Hartrldge,  for  plaintiff  in  error.  Osborne 
&  Lawrence  and  John  S.  Scbley,  tor  defend- 
ants In  error. 

SIMMONS,  O.  3.  An  action  for  false  Im- 
prisonment was  brought  by  Martin  against 
Eldred  Slmklna  &  Co.,  a  partnership.  The 
petition  alleged  that  the  partnership,  acting 
by  and  through  Sim  kins,  one  of  the  partners, 
had  directed  the  chief  of  police  of  the  city 
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ot  Sarannab  to  telegraph  tbe  chief  o^  police 
of  the  city  of  Cordele  to  have  plaintiff  ai> 
rested  on  a  charge  of  larceny;  that  he  was 
arrested  by  the  officer  at  Cordele  and  im- 
prisoned, hut  was  subsequently  discharged. 
The  petition  prayed  the  recovery  of  a  money 
Judgment  against  the  partnership.  The  peti- 
tion  was  demurred  to  upon  several  grounds, 
among  them  one  to  the  effect  that  a  partner- 
ship is  not  liable  for  the  torts  of  one  of  Its 
members.  The  trial  Judge  sustained  the  de- 
murrer, and  tbe  plaintiff  excepted. 

The  question  Is  thus  clearly  made  as  to 
whether  a  partnership  can  be  held  liable  for 
the  torts  of  one  of  the  partners.  This  ques- 
tion has  given  rise  to  numerous  decisions  in 
this  country  and  in  England.  Some  courts 
have  held  that  the  partnership  Is  not  liable 
for  the  willful  torts  of  one  of  the  partners, 
and  others  that  the  partnership  is  liable  when 
such  tort  Is  within  the  scope  of  the  partner- 
ship business.  After  a  careful  investigation 
of  the  text-boolcs  and  decisions,  we  find  that 
the  great  trend  of  modem  authority  is  to 
make  the  partnership  liable  for  all  torts  of 
its  members  which  are  within  the  scope  of 
the  partnership  busines:'.  But  whatever 
may  be  the  law  in  other  jurisdictions,  the 
question  has  been  settled  in  this  state  by 
Civ.  Code,  8  2658.  That  section  is  as  follows: 
"Partners  are  not  responsible  for  torts  com- 
mitted by  a  copartner.  For  the  negligence 
of  torts  of  their  agent  or  servant  they  are 
responsible  under  the  like  rules  with  in- 
dividuals." This  Is  an  act  of  the  general 
assembly,  and  is  binding  upon  the  courts,  of 
this  state,  whatever  the  law  may  be  else- 
where. It  has  been  the  law  in  this  state 
since  the  adoption  of  the  first  code,  in  1863, 
and  has  been  in  each  subsequent  code.  It 
has  never  been  altered  or  amended.  The 
general  assembly  seems  to  have  been  satis- 
fled  for  nearly  40  years  with  the  law  thus 
decjared. 

So  far  as  we  are  advised,  this  court  bad 
never  directly  passed  upon  this  section  until 
the  case  of  Ozbom  v.  Woolworth,  100  Ga. 
459,  82  S.  E.  681.  In  that  case  it  was  held 
that,  under  this  section  of  the  Code,  a  part- 
nership was  not  liable  for  a  slanaer  uttered 
by  one  of  its  members.  The  decision  Is  based 
entirely  upon  this  section  of  the  Code.  Mr. 
Presiding  Justice  Lumpkin,  In  discussing  the 
meaning  of  the  section,  said  that  it  applied 
to  the  partnership  as  well  as  to  the  part- 
ners, which  is  an  answer  to  one  of  tbe  con- 
tentions of  the  plaiuUfl  In  error  In  the  present 
case,  that  the  section  shoulit  be  construed  as 
ej'.empting  from  liability,  not  the  partner- 
ship, but  the  individual  partners.  It  was 
also  argued  that  the  section  might  be  con- 
strued as  Warner,  G.  J.,  intimated  in  Alexan- 
der V.  State,  56  Ga.  491.  In  that  case  the 
chief  Justice,  in  replying  to  an  argument  of 
counsel,  said:  "One  copartner  is  not  respon- 
sible and  liable  to  be  punished  on  the  crim- 
inal side  of  the  court  for  the  torts  or  crimes 
of  his  copartner,  unless  he  has  participated 


therein,  and  that  is  the  true  Intent  and  mean- 
ing of  the  provisions  of  the  Code."  In  that 
case  this  question  was  not  involved  or  de- 
cided. The  state  of  Georgia  brought  an  ac- 
tion against  a  partnership  for  the  fraud  of 
one  of  its  members.  The  fraud  consisted  in 
the  member's  presenting  bills  in  the  name  of 
the  partnership  for  articles  which  had  never 
been  delivered  to  the  state's  railroad,  or 
which,  If  delivered,  bad  already  been  paid 
for;  and  the  question  was  whether  Alexan- 
der, the  Innocent  partner,  was  liable  for  the 
fraud  of  his  copartner.  Civ.  Code,  S  2657, 
declares  In  express  terms  that  partners  are 
responsible  to  third  persons  for  damages  aris- 
ing from  the  fraud  of  one  partner  In  matters 
relating  to  tbe  partnership  business,  and  It 
was  this  section  that  was  under  considera- 
tion, and  not  section  2658.  That  the  con- 
struction suggested  could  not  be  the  true  one 
Is  evident  when  we  consider  tbe  whole  sec- 
tion. If  the  first  part  of  it  refers  to  crim- 
inal responsibility,  the  latter  part  does  so  as 
well.  If  its  meaning  is  that  partners  are 
not  criminally  responsible  for  the  torts  of  a 
copartner,  then  It  also  means  that  for  tbe 
negligence  or  torts  of  their  agents  or  serv- 
ants they  are  criminally  responsible. 

Great  reliance  was  placed  by  counsel  for 
the  plaintiff  In  error  upon  Page  v.  Banking 
Co.,  Ill  Ga.  73,  36  S.  B.  418,  51  L.  R.  A. 
463,  78  Am.  St  Rep.  144,  and  numerous  ex- 
tracts were  made  in  tbe  brief  from  the  rea- 
soning of  Mr.  Justice  Cobb  in  that  case.  We 
have  read  tbe  opinion  carefully,  and  find 
nothing  in  it  to  change  our  decision  In  the 
present  case.  In  the  first  part  of  the  opin- 
ion,- before  he  gets  to  the  real  question  in 
his  case,  Mr.  Justice  Cobb  simply  states  the 
decisions  in  other  Jurisdictions  as  to  tbe  lia- 
bility of  a  partnership  for  the  torts  of  one  of 
Its  membera  As  we  have  said  above,  the 
principle  announced  In  those  decisions  Is  tbe 
law  In  other  Jurisdictions.  This  question 
was  not  in  the  Page  Case.  The  real  ques- 
tion was  whether  the  partnership  was  liable 
when  all  tbe  members  Joined  in  the  commis- 
sion of  the  tort  It  was  held,  and  we  think 
properly,  that  in  such  a  case  a  partnership 
was  liable.  The  (pinion  did  not  allude  to 
the  Code  section  on  which  we  predicate  this 
decision.  It  was  scarcely  necessary  to  do 
so,  as  the  section  did  not  apply  to  the  case. 
The  Code  section  applies  to  torts  committed 
by  one  partner;  in  the  Page  Case  the  tort 
was  the  Joint  act  of  all  the  partners.  Tbe 
epitome,  in  the  Page  Case,  of  the  law  In 
other  Jurisdictions  as  to  the  torts  ot  one  part- 
ner, while  correct  is  ifot  binding  upon  this 
eoxat,  when  we  have  a  statute  direcUy  to 
the  contrary:  nor  do  we  suppose  that  the 
i-easonlng  as  to  the  law  in  other  Jurisdictions 
was  intended  to  bind  this  court,  but  merely 
as  an  argument  leading  up  to  the  real  ques- 
tion which  was  decided.  One  interested  In 
this  question  generally  will  find  a  valuable 
note  to  the  Page  Case  in  51  l>.  B.  A.  463  (a 
c.  [Ga.]  36  S.  E.  418,  78  Am.  St  Bep.  144). 
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Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J^  absent  on  ac- 
count of  sickness. 


(U«  Ga.  267) 

MacLEAN  et  aL  t.  WILLIAMS. 
(Supreme   Conrt   of  Georgia.     Aug.   8,    1902.) 

WILL.— CONSTRUCTION— DISTRIBUTION. 

1.  A  will  coDtained  the  fqllowing  Item:  "I 
give,  devise,  and  beqneath  all  the  rest  and 
residne  of  my  estate,  of  every  description  and 
kind,  and  wherever  situate,  and  not  by  this 
will  fully  disposed  of,  as  follows:  I  direct  that 
two-thirds  thereof  be  distributed  in  equal 
shares  to  snch  persons  in  life  at  the  time  of  my 
decease  who  would  then  be  the  heirs  at  law  of 
my  deceased  husband  had  he  survived  me,  aud 
that  the  other  one-third  be  distributed  in  equal 
shares  to  my  own  heirs  at  law  then  in  life." 
Held,  that  tbe  distribution  provided  for  among 
the  heirs  at  law  of  the  testatrix  should  be  per 
stirpes,  aud  not  per  capita. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  (Thatbam  county; 
Pope  Barrow,  Judge. 

Action  by  E.  T.  Williams  by  next  friend 
against  Malcom  MacLean  and  others,  execu- 
tors. Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

Adams,  Freeman,  Denmark  &  Adams,  for 
plaintiffs  In  error.  Groover  &  Johnston  and 
Walter  O.  Obariton,  for  defendant  in  error. 

COBB,  J.  The  single  question  Involved  In 
tbls  case  Is,  what  is  the  proper  construction 
to  be  placed  upon  the  eighth  item  of  tbe  will 
of  Elizabeth  H.  MiUs,  which  Is  set  forth  in 
the  headnote  'vrhlch  precedes  this  opinion? 

At  the  date  o.f  the  death  of  the  testatrix, 
there  were  no  brothers  or  sisters  of  her  de- 
ceased husband  in  life,  but  there  were  then 
living  children  and  descendants  of  children 
of  three  deceased  brothers.  The  kindred  of 
the  testatrix  at  the  date  of  her  death  con- 
sisted of  two  half  sisters  on  the  paternal  side, 
nephews  and  nieces  who  were  children  of  de- 
ceased sisters,  and  grand  nephews  and  nieces. 
The  wni  of  tbe  testatrix  Is  a  lengthy  docu- 
ment, consisting  of  many  items,  some  of  them 
being  subdivided  into  numerous  sectlojis.  She 
died  possessed  of  a  large  estate,  which  came 
to  her  through  her  deceased  husband,  and, 
having  no  diUdren,  she  divided  tbe  estate  be- 
tween her  kindred  and  those  of  her  husband. 
In  more  than  one  Item  of  her  will  she  dis- 
tinctly provided  for  a  distribution  per  stirpes 
among  those  who  were  to  take  under  the 
Items.  The  Item  which  we  are  called  upon 
to  construe  disposed  of  the  residue  of  the  es- 
tate after  the  greater  part  of  the  same  had 
been  disposed  of  by  legacies  both  general  and 
specific.  The  question  to  be  determined  is 
whether,  under  this  Item,  those  persons  who 
answered  to  the  description  of  heirs  at  law  of 
the  testatrix  take  per  stirpes  or  per  capita. 
Tbe  heirs  at  law  of  a  deceased  person  are 
those  who  are  entitled  to  take  the  estate,  un- 
der the  statute  of  distributions,  when  the  dece- 
dent   dies    intestate.    When    tbe    expression 


"heirs  at  law"  is  used  in  a  will,  and  is  un- 
accompanied by  any  qualifying  or  explana- 
tory language,  there  is  but  one  place  to  wblch 
resort  must  be  had  to  ascertain  what  persons 
are  within  the  meaning  of  this  descriptive 
term,  and  that  is  the  statute  of  distributions. 
Those  falling  within  the  description  are  entl> 
tied  to  the  estate  of  the  decedent  unless  there 
is  some  law  declaring  to  the  contrary,  or  the 
decedent  has  died  testate,  and  the  language 
Of  tbe  will  is  such  as  to  Indicate  that  the  in- 
tention of  the  testator  was  that  some  other 
persons  than  those  who  would  take  under  the 
statute  of  distributions  should  take,  or,  if,  un- 
der the  will,  the  estate  goes  to  those  who 
would  take  under  the  statute,  tbe  testator  In- 
tends that  they  shall  take  in  a  different  man- 
ner than  that  provided  in  the  statute.  Tbe 
will  of  a  testator  is  the  law  which  controls 
tbe  question  as  to  who  shall  take  the  prop- 
erty of  the  decedent;  and  this  law,  If  clearly 
manifested  by  the  terms  of  tbe  will,  will  be 
allowed  to  prevail  over  the  provisions  of  the 
statute  of  distributions,  both  as  to  what  pei^ 
sons  shall  take  the  property  and  as  to  the 
Interest  which  they  will  take  therein,  If  there 
Is  nothing  in  the  provisions  of  the  will  which 
contravenes  the  general  policy  of  the  state. 
The  Intention  of  the  testator  is  to  absolutely 
control.  Not  only  may  the  rules  of  gram- 
mar be  entirely  disregarded  In  order  to  carry 
into  effect  the  manifest  Intention  of  the  tes- 
tator, but  even  well-defined  technical  terms  of 
the  law  will  be  given  an  unusual  meaning, 
or  wUl  be  held  to  be  meaningless,  when  It  Is 
clear  from  tbe  provisions  of  the  will  that  the 
testator  did  not  use  them  In  their  technical 
sense,  or  when,  to  carry  out  his  intention.  It 
Is  necessary  to  entirely  disregard  such  tech- 
nical terms.  If,  however,  the  will  uses  words 
which  have  a  well-settled,  definite  meaning  in 
the  law,  and  there  is  nothing  in  the  will  it- 
self to'  Indicate  that  it  was  the  intention  of 
the  testator  that  such  words  should  be  given 
any  other  meaning  than  that  which  the  law 
gives  them,  then  It  Is  to  be  presumed  that  It 
was  the  intention  of  tbe  testator  that  the 
words  should  be  construed  In  that  sense  in 
which  tbe  law  would  ordinarily  construe  them. 
The  words  "heirs  at  law"  have  in  law  the 
well-settled  meaning  above  stated,  and  when- 
ever these  words  are  found  in  a  will,  unac- 
companied by  any  qualifying  or  explanatory 
expressions,  they  will  be  given  the  meaning 
which  the  law  ordinarily  gives  them,  and  only 
the  persons  will  come  within  the  class  thus 
described  who  would  take  the  property  of  the 
decedent  under  the  statute  of  distributions  If 
there  had  been  no  will.  See  Page,  Wills,  ( 
656.  If  the  Item  of  the  will  under'  considera- 
tion had  simply  provided  that  the  property 
thereby  bequeathed  should  go  to  the  heirs 
at  law  of  the  testatrix  at  her  death.  It  would 
seem  to  be  clear  that  those  who  would  takt 
under  the  will  would,  be  those  persons  who 
were  then  in  life  answering  to  that  descrip- 
tion under  the  statute  of  distributions.  But 
the  wUl  provides  that  the  persons  answering 
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the  description  of  belrs  at  law  of  the  testa- 
trix at  tbe  date  of  her  death  shall  take  In 
equal  shares.  All  individuals  who  may  take 
under  the  statute  of  distrlbutious  do  not  nec- 
essarily take  In  equal  shares;  and  it  Is  there- 
fore Insisted  that,  while  we  must  go  to  the 
statute  to  And  who  are  the  persons  within 
the  descriptive  terms,  after  having  determin- 
ed this  the  statute  has  no  further  bearing  upon 
the  question;  and  that  the  individuals  coming 
within  this  class  are  each  to  take  an  equal 
share  In  the  property  which  passed  under  the 
Item  of  the  will.  It  Is  the  general  rule  that 
a  devise  to  named  Individuals  In  equal  shares 
would  call  for  a  per  capita  distribution,  and 
that  a  devise  to  a  class,  such  as  "all  my 
nephews,"  and  the  like,  would  also  call  for  a 
per  capita  dlstribntlon.  When  the  words 
"heirs  at  law"  are  used  in  a  will,  unless  there 
Is  something'  to  indicate  a  contrary  Intention, 
It  is  to  be  presumed  that  the  testator  intend- 
ed not  only  that  the  persons  taking  shopld  be 
those  who  would  take  under  the  statute  of 
distributions,  but  that  tbe  quantum  of  Interest 
of  each  should  be  what  each  Individual  would 
take  under  the  statute.  Is  the  use  of  the  ex- 
pression "equal  shares"  alone  sufficient  to 
overcome  this  presumption?  The  shares  un- 
der the  statute  of  distributions  are  equal.  As 
was  said  in  Odam  v.  Caruthers,  6  Ga.  42, 
persons  standing  In  unequal  degrees  are  al- 
lowed to  take  per  stirpes  "to  fulfllL  the  eq- 
uity of  the  statute,  which  contemplates  an 
equal  distribution."  If  all  the  heirs  at  law 
stand  In  the  same  relation  to  the  decedent, 
they  take  equally  per  capita.  If  some  stand 
In  different  degrees  from  others,  they  take 
per  stirpes,  but  they  take  equally  nevertheless. 
The  estate  In  either  event  Is  divided  into 
shares,  and  equal  shares,  although  In  the  one 
case  each  share  goes  to  an  Individual,  and  In 
the  other  case  tbe  equal  shares  go  to  a  class 
of  Individuals.  The  statute  of  distributions 
sets  forth  the  settled  policy  of  the  law  as  to 
where  the  estate,  of  a  decedent  shall  go. 
While  a  testator  Is  allowed  to  Ignore,  either 
In  part  or  altogether,  the  rules  laid  down  in 
that  statute,  It  will  not  be  presumed  that  It 
was  the  Intention  of  the  testator  to  disregard 
the  law  as  it  Is  contained  in  the  statute  in 
any  part,  unless  the  terms  of  the  will  are 
such  as  to  make  this  intention  manifest.  Mr. 
Page  says:  "A  devise  to  'children  and  heirs' 
of  two  persons  named,  to  be  divided  among 
them  'equally,'  was  held  to  call  for  a  dis- 
tribution per  stirpes,  since  the  word  'belrs'  so 
strongly  implies  representation  that  it  over- 
comes the  force  of  the  word  'children*  and 
'equally,'  both  of  which  call  for  a  distribu- 
tion per  capita."  Page,  Wills,  t  656.  In  15 
Am.  &  E^g.  Knc.  Law,  p.  322,  we  find  the 
rule  stated  In  these  words:  "A  devise  to 
heirs,  whether  to  one's  own  heirs  or  to  the 
heirs  of  a  third  person,  designates  not  only 
the  persons  who  are  to.  take,  but  the  manner 
and  proportion  in  which  they  are  to  take. 
Where  there  are  no  words  to  control  the  pre- 
sumption, tbe  law  presumes  the  intention  to 


be  that  they  take  as  heirs  wouM  take  by 
the  rules  of  descent."  See,  also,  Schoulcr, 
Wills  (3d  Ed.)  §  538  et  seq. 

While  adjudicated  cases  construing  other 
wills  are  generally  not  helpful  in  arriving  at 
what  is  the  proper  construction  to  be  placed 
upon  a  will  under  consideration  in  a  given 
case,  for  the  reason  that  no  two  wills  are  in 
exactly  the  same  language,  still  rulings  in 
other  cases  serv,e  to  show  what  are  the  gen- 
eral rules  to  be  resorted  to  in  arriving  at  the 
intention  of  the  testator  In  a  given  case,  and 
the  trend  of  Judicial  thought  in  reference 
to  the  proper  application  of  such  rules  to 
devises  or  bequests  of  a  similar  nature  to 
the  one  under  consideration.  In  tbe  follow- 
ing cases,  bequests  or  devises  In  language 
somewhat  similar  to  tbe  Item  of  the  will  un- 
der consideration  In  the  present  case  were 
held  to  requbre  a  distribution  per  stirpes: 
West  V.  Rassman,  135  Ind.  278,  34  N.  E.  991; 
Taylor  v.  Fauver  (Va.)  28  S.  E.  317;  Hough- 
ton V.  Kendall,  7  Allen,  72;  Balcom  v. 
Haynes,  14  Allen,  204;  In  re  Swinburne,  16 
R.  I.  208,  14  AU.  850;  Raskin's  Appeal.  3 
Pa.  304,  45  Am.  Dec.  641 ;  Templeton  v.  Wal- 
ker, 3  Rich.  Eq.  543,  55  Am.  Dec.  646;  Roome 
T.  Counter,  8  N,  J.  Law,  111,  10  Am.  Dec. 
890;  Rivenett  v.  Bourquin  (Mich.)  18  N.  W. 
637;  Ferrer  v.  Pyne,  81  N.  Y.  281;  Thomas 
V.  Miller  (111.)  43  N.  E.  848;  Kelley  v.  VIgas. 
112  111.  242,  54  Am.  Rep.  235;  Raymond  v. 
HlUhouse,  45  Conn.  467,  29  Am.  Rep.  688; 
Bassett  v.  Granger,  100  Mass.  348;  Mlnter's 
Appeal,  40  Pa.  Ill;  Dukes  v.  Paulk,  37  S.  C. 
255,  16  S.  B.  122,  84  Am.  St.  Rep.  745; 
Hoch's  Estate,  154  Pa.  417,  26  Atl.  610.  In 
the  following  cases  somewhat  similar  lan- 
guage was  held  to  require  a  distribution  pei 
capita:  Blsseon  r.  Railroad  Co.,  143  N.  Y. 
126,  88  N.  E.  104;  Scott's  Estate,  168  Pa. 
165,  29  N.  E.  877;  Ramsey  v.  Stephenson 
(Or.)  66  Pac.  520,  57  Pac,  195;  McKelvey  v. 
McKelvey,  43  Ohio  St.  213.  1  N.  B.  694; 
Record  v.  Fields  (Mo.)  55  S.  W.  1021;  Stev- 
enson v.  T^esley,  70  N.  Y.  612;  Nichols  v. 
Denny,  87  Miss.  59;  Farmer  v.  Kimball,  46 
N.  H,  486,  88  Am.  Dec.  219;  BrIttain  v. 
Carson,  46  Md.  186;  Richards  v.  Miller,  62 
111.  417;  Best  v.  Farris,  21  111.  App.  49; 
Hill  V.  Sprulll,  39  N.  0.  244;  Harris  v.  Phil- 
pot,  40  N.  C.  324;  Lord  v.  Moore,  20  Conn. 
122;  Johnson  v.  Knight,  117  N.  C.  122,  23 
S.  B.  92.  Of  course  there  is  no  case  de- 
cided by  this  court  in  which  a  will  having 
Identically  the  language  of  the  one  under  con- 
sideration was  construed;  but  there  are  cases 
which  apply  the  principle  of  the  rule  of  con- 
struction which  requires  that,  in  the  absence 
of  a  contrary  expressed  Intent,  it  would  be 
presumed  that  the  testator  intended  tbe 
words  "heirs,"  "heirs  at  law,"  ot  the  like, 
to  describe  not  only  the  persons  who  were  to 
take  under  tbe  will,  but  the  interest  that 
each  Individual  was  to  take  in  tbe  property 
bequeathed  or  devised.  "In  tbe  absence  of 
anything  in  the  will  to  the  contrary,  the  law 
will  presume  that  tbe  testator  Intended  bia 
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property  to  go  where  the  law  casts  It;  and  to 
disturb  this  natural  course  of  descent  should 
require  plain  words  to  that  effect"  Wright 
V.  Hicks,  12  Ga.  156  (lO),  56  Am.  Dec.  451. 
In  Randolph  ▼.  Bond,  12  Ga.  362,  the  testa- 
trix provided  that  several  named  legatees, 
children  of  two  deceased  sons,  should  re- 
ceive, "share  and  share  alike,"  certain  prop- 
erty nnder  the  provisions  of  certain  other 
Items  of  the  will.  It  was  held  that,  constru- 
ing the  whole  will  together,  the  children  of 
the  two  deceased  sons  took  per  stirpes,  and 
not  per  capita.  In  Clifton  v.  Holton,  27  Ga. 
324,  Judge  I^umpkln  said:  "Courts  should. 
In  this  country,  lean  to  that  Interpretation 
of  wills  which  carries  out  the  provisions  of 
the  statute  of  distributions,  rather  than  to 
that  which  defeats  them."  In  Sharman  v. 
Jackson,  SO  Ga.  224,  the  court  had  under  con- 
sideration a  deed  which  gave  certain  slaves 
to  a  person  for  life,  and  provided  that  at  his 
death  they  were  "to  be  equally  divided 
among  the  heirs  of  the  body"  of  the  grantee. 
It  wns  held  that  the  children  of  a  daughter 
of  the  grantee  took  under  the  deed  per 
stirpes,  and  not  per  capita.  Judge  Lyon,  in 
referring  to  the  words,  "equally  divided 
among  the  heirs,"  says:  "It  is  true  she  says 
equally  divided,  but  that  is  to  be  understood 
and  construed  as  that  equal  division  made 
by  the  distribution  laws,— that  is,  that  all 
the  heirs  related  to  the  first  taker  equally, 
or  In  the  same  degree,  should  take  equally, 
while  those  who  were  In  the  same  line,  but 
further  removed,  should  take  by  representa- 
tion.—that  is,  all  together  standing  in  the 
place  of  the  deceased  parent,  and  taking  but 
the  share  or  proportion  which  is  equal  with 
the  shares  of  the  children.  This  is  an  equal 
division  among  the  heirs  of  Wm.  F.  Jack- 
son, and  it  is  not  the  less  so  that  one  or  more 
of  the  shares  must  again  be  subdivided  into 
as  many  parts  as  there  are  grandchildren 
distributees."  In  Fraser  v.  Dillon,  78  Ga. 
474,  3  S.  E.  695,  the  testatrix  devised  cer^ 
tain  real  estate  to  one  of  her  children  and  to 
"the  children"  of  a  deceased  child.  It  was 
held  that  the  children  of  the  deceased  child 
took  per  stirpes,  and  not  per  capita.  It  was 
further  ruled  that:  "In  the  absence  of  any- 
thing in  the  will  to  the  contrary,  the  pre- 
sumption is  that  the  ancestor  intended  that 
his  property  should  go  where  the  law  carries 
it,  which  Is  supposed  to  be  the  channel  of 
natural  descent.  To  Interrupt  or  disturb  this 
descent,  or  direct  It  In  a  different  course, 
should  require  plain  words  to  that  effect" 
In  Mayer  v.  Hover,  81  Ga.  308,  7  S.  E.  5G2, 
It  was  held  that,  under  a  will  which  provided 
that  In  a  certain  contingency  property  of  a 
certain  kind  should  be  "divided  between  the 
children  of  defendant  and  Mary  A.  C.  Mayer, 
share  and  share  alike,"  the  children  In  ques- 
tion and  Mary  A.  C.  Mayer,  took  per  stirpes, 
and  not  per  capita.  See,  also,  White  v.  Hol- 
land, 92  Ga.  216,  18  S.  E.  17,  44  Am.  St 
Rep.  87.  It  will  be  thus  seen  tiiat  the  trend 
of  Judicial  thought  in  this  state  b&s  been. 


from  the  time  this  court  was  organized,  in 
favor  of  applying  the  rule  that  the  words 
"heirs,"  "heirs  at  law,"  or  even  "children," 
under  certain  circumstances,  would  require  a 
per  stirpes  distribution,  unless  the  contrary 
intention  Is  plainly  manifest  under  the  terms 
of  the  will. 

It  is  contended  by  the  learned  counsel  for 
the  defendant  in  error,  and  it  was  so  held 
by  the  able  judge  whose  decision  Is  under 
review,  that  there  is  no  authoritative  ruling 
by  this  court  on  the  subject;  it  being  insist- 
ed that  what  Is  said  in  the  case  of  Sharman 
V.  Jackson,  Fraser  v.  Dillon,  as  well  as  in 
others,  was  simply  dicta  of  the  Judges  writ- 
ing the  opinions.  Be  this  as  it  may,  the  rea- 
soning of  the  Judges  in  the  cases  decided  in 
this  state  in  favor  of  the  rule  Just  referred 
to,  and  the  reasoning  of  the  Judges  in  the 
cases  decided  in  other  states  above  cited.  Is 
more  satisfactory  to  us  Uian  that  which  is 
found  in  the  cases  holding  the  contrary. 
Even  If  It  can  be  conclusively  shown  that 
the  decisions  al)ove  cited  from  this  court  are 
not  authoritative  rulings,  we  feel  satisfied 
in  following  what  has  been  said  in  those  and 
other  cases,  for  the  reason  that  the  line  of 
Judicial  thought  in  this  state  seems  to  be 
almost  unbr.-ken  In  favor  of  applying  the 
rule  which  we  adopt  In  this  case.  The  case 
of  Almand  v.  Whltaker,  113  Ga.  889,  39  S. 
E.  395,  Is  not  In  confilct  with  this  line,  for 
the  reason  that  the  will  In  that  case  named 
the  individuals  to  whom  the  property  was 
to  go.  It  was  held  in  the  case  of  Randolph 
V.  Bond,  12  Ga.  362,  cited  above,  that  under 
the  will  then  being  dealt  with  the  distribu- 
tion was  per  stirpes,  even  though  the  per>' 
sons  who  were  to  take  were  designated  by 
name.  We  are  not  now  concerned  to  ascer- 
tain whether  these  two  cases  are  In  conflict 
with  each  other,  but  we  are  clear  that  no 
conflict  exists  between  the  Almand  Case  and 
the  present  case.  We  therefore  reach  the 
conclusion  in  the  present  case  that,  as  there 
Is  nothing  In  the  item  of  the  will  except  the 
expression  "equal  shares"  to  qualify  the 
words  "heirs  at  law,"  it  is  not  plainly  mani- 
fest from  the  terms  of  the  item  that  it  was 
the  intention  of  the  testatrix  that  her  heirs 
at  law  should  take  per  capita  instead  of  per 
stirpes,  as  they  would  have  taken  under  the 
statute  of  distributions  If  she  had  died  in- 
testate. It  is  Insisted  that  because  the  testa- 
trix in  express  terms  provided  for  a  distribu- 
tion per  stirpes  in  other  items  of  the  will, 
and  did  not  in  terms  provide  for  such  a  dis- 
tribution In  the  Item  under  consideration,  she 
Intended  the  distribution  under  that  item  to 
be  per  capita.  We  do  not  think  this  reason- 
ing is  sound.  The  presumption  is  that  the 
testatrix  Intended  the  statute  ot  distributions 
to  prevail  wherever  she  failed  to  provide  to 
the  contrary,  and  there  Is  nothing  In  the  item 
now  under  consideration  which  Indicates  an 
intention  on  her  part  that  the  statute  should 
not  be  looked  to  both  for  the  purpose  of  as- 
certaining the  persons  who  are  to  take,  and 
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the  Interest  of  each  therein.  Merely  because 
In  other  items  she  expressly  provided  that 
those  taking  thereuader  should  not  take  per 
capita  does'  not  mean  that  under  the  item 
now  under  consideration  those  taking  should 
take  per  capita. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


<U6  Qa.  SIT) 

DEMERE   T.   6ERMANIA   BANK. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

ACTION  ON  NOTE-RECOVERY  OP  ATTORNBT'S 
FEB. 

1.  Under  the  Civil  Code  (section  3667),  as  it 
stood  before  the  act  of  1000,  an  obligation  to 
pay  attorney's  fees  upon  a  note,  in  additiou  to 
the  stipulated  rate  of  interest,  whether  such 
obligation  be  contained  in  the  note  or  in  a  deed 
given  to  secure  the  note,  is  nnenforceable  un- 
less to  a  suit  upon  the  note  the  defendant  files 
a  plea  which  is  not  sustained. 

2.  Where,  in  such  case,  the  record  shows  that 
the  defendant  did  not  appear  or  plead,  and 
judgment  was  nevertheless  rendered  for  princi- 
pal, interest,  and  attorney's  fees,  that  part  of 
the  judgment  which  is  for  attorney's  fees  is 
void. 

(Syllabus  by  the  Court) 

Eirror  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  t)y  tli«  Germanla  Bank  against 
Marie  V.  Demere,  executrix.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Adams,  Freeman,  Denmark  &  Adams,  for 
plalntlfT  in  error.  Geo.  W.  Owens,  for  de- 
fendant in  error. 


SIMMONS,  C.  J.  In  1887  a  promissory 
note  for  $3,000  was  given  the  Germanla 
Bank  by  Mrs.  Ferrlll.  To  secure  this  note 
and  all  renewals  of  it,  she  made  a  deed  td 
certain  property.  This  deed  contained  a  cov- 
enant that,  "should  [the  bank]  proceed  to  en- 
force the  payment  of  any  sum  that  might  be 
secured  by  said  deed,  after  default,  by  pla- 
cing the  same  in  the  hands  of  an  attorney  for 
collection,  or  otherwise,  the  said  [bank] 
should  be  entitled  to  recover,  as  part  of  the 
debt  secured,  ten  per  cent  of  the  amount 
found  to  be  due,  as  attorney's  fees  on  the 
same;"  The  promissory  note  was  renewed 
from  time  to  time  until  November  16,  1898, 
when  Mrs.  Ferrlll  gave  the  bank  a  note  for 
$30,000,  due  30  days  after  date.  On  this 
note  suit  was  brought  to  the  February  term, 
1900,  of  the  city  court  of  Savannah,  the  peti- 
tion setting  out  the  foregoing  facts.  From 
the  record  it  appears  that  the  defendant  did 
not  appear  or  plead,  and  on  February  13, 
19(K),  judgment  was  rendered  in  favor  of  the 
bank  for  principal  and  Interest  and  attorney's 
fees.  The  judgment  recited  that  due  proof 
had  been  submitted,  and  also  that  the  de- 
fendant had  been  called,  and  had  made  de- 
fault It  gave  a  special  lien  on  the  land 
described  in  the  deed.     A  year  later  the  de- 


fendant filed  a  motion  to  set  aside  this  judg- 
ment She  first  paid  the  principal  and  inter- 
est of  the  judgment,  and  the  sole  question 
made  was  whether  the  judgment  was  a  valid 
one  as  to  attorney's  fees.  The  judge  bebw 
held  the  judgment  good,  and  refused  to  set  It 
aside.  Movant  excepted.  The  plaintiff  in 
error  havhig  died,  and  her  death  having  been 
suggested  in  this  court,  her  executrix  was 
made  a  party  in  her  stead. 

Under  the  terms  of  the  deed,  the  defendant 
below  would  seem  to  have  been  liable  for  at- 
torney's fees  immediately  upon  the  bank's 
placing  the  claim  In  the  liands  of  an  attor- 
ney for  collection.  Her  counsel  contend, 
however,  that  this  obligation,  under  the  act 
of  1891,  became  bludlng  only  In  the  event 
the  defendant  filed  a  plea  which  was  not  sus- 
tained. This  act  is  now  codified  in  section 
3667  of  the  Civil  Code  as  follows:  "Obliga- 
tions to  pay  attorney's  fees  upon  any  note 
or  other  evidence  of  indebtedness,  in  addition 
to  the  rate  of  interest  specified  therein,  are 
void,  and  no  court  shall  enforce  such  agree- 
ment to  pay  attorney's  fees,  unless  a  plea  or 
pleas  be  filed  by  the  defendant  and  not  sus- 
tained." This  section  was  amended  In  1900 
(see  Van  Epps'  Ck)de  Supp.  S  6185),  but  the 
amending  act  is  not  here  applicable,  as  its 
passage  was  subsequent  to  the  rendition  of 
the  judgment  against  Mrs.  Ferrlll.  Counsel 
for  the  bank,  the  defendant  in  error,  contend 
that  this  section  of  the  Code  is  applicable 
only  where  the  contract  to  pay  attorney's 
fees  is  contained  in  the  note  or  other  evi- 
dence of  iudebtedness,  and  that  a  deed  given 
to  secure  a  note  is  not  an  evidence  of  Indebt- 
edness. It  was  also  argued  at  length  that  this 
statute,  being  In  derogation  of  common  law, 
and  imposing  a  limitation  on  the  right  to 
contract  should  be  strictly  construed,  and  not 
applied  to  any  case  which  does  not  come 
within  its  letter. 

Our  opinion  is  that  the  Judgment  for  attor- 
ney's fees  is  void.  A  deed  to  secure  a  note 
is  probably  not  an  evidence  of  indebtedness 
(Llttlefleld  v.  Clary,  66  Ga.  322),  but  we  think 
that  this  Code  section  applies  without  regard 
to  whether  the  obligation  to  pay  attorney's 
fees  be  contained  In  the  evidence  of  Indebted- 
ness or  In  some  other  paper.  In  the  first 
place,  we  think  that  this  statute  is  not  one 
which  must  be  strictly  construed.  As  sug- 
gested In  the  admirable  brief  for  the  plaintiff 
in  error,  an  undertaking  to  pay  attorney's 
fees  in  addition  to  principal  and  interest  is  in 
the  nature  of  an  agreement  for  a  penalty,  and 
the  statute  under  consideration  is  to  take 
away  the  penalty  In  certain  cases,  and  Is  re- 
medial. Then,  too,  it  must  be  remembered 
that  the  cardinal  principle  in  the  interpreta- 
tion of  any  statute  is  the  Intention  of  the 
legislature,  "keeping  in  view  at  all  times  the 
old  law,  the  evil,  and  the  remedy."  Pol. 
Code,  §  4,  par.  0.  If  necessary  to  give  an  act 
its  true  Intent,  courts  will  even  depart  from 
Its  letter.  Before  the  passage  of  this  act,  a 
stipulation  to  pay  attorney's  fees  subjected 
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tbe  debtor  to  a  penalty  for  a  failure  to  pay 
bis  Indebtedness,  even  tbongb  he  honest^ 
could  not  pay,  and  made  no  resistance  to  the 
creditor's  suit.  This  was  the  evil  at  which 
the  act  was  directed,  the  remedy  being  to  re- 
lieve tbe  debtor  from  the  payment  of  attor- 
ney's fees  except  where  be  litigated  with  tbe 
creditor,  and  resisted  tbe  suit  on  grounds 
wblcb  were  not  in  any  part  upheld,  except 
where  "a  plea  [was]  filed  by  tbe  d^eadaut 
and  not  sustained."  If  the  act  were  suscepti- 
ble of  two  constructions,  and  under  one  of 
them  It  could  be  avoided  merely  by  placing 
tbe  agreement  for  attorney's  fees  in  a  sepa- 
rate paper,  the  other  construction  should  be 
adopted.  Tbe  first  would  render  the  act  so 
easily  defeated  as  to  be  practically  nugatory. 
But  we  think  that  tbe  present  case  comes  not 
only  within  the  spirit,  but  within  the  letter, 
of  the  statute.  Tbe  statute  does  not  say 
"obligations  in  any  note  or  other  evidence  of 
Indebtedness."  The  word  "upon"  is  used, 
and  carries  a  broader  signification,  especially 
as  It  follows,  not  tbe  word  "obligations,"  but 
tbe  phrase  "obligations  to  pay  attorney's  fees." 
The  words,  "obligations  to  pay  attorney's  fees 
upon  any  note  or  other  evidence  of  indebted- 
ness," seem  clearly  broad  enough  to  Include 
all  obligations,  wherever  found,  in  the  note 
or  elsewhere,  to  pay  attorney's  fees  upon  a 
note  or  other  evidence  of  Indebtedness.  There 
is  no  limitation  of  "obligations"  as  to  tbe 
place  where  found,  but  only  as  to  kind,— that 
is,  obligations  to  pay  attorney's  fees  upon  any 
note  or  other  evidence  of  Indebtedness.  The 
prepositional  phrase  introduced  by  "upon" 
limits  not  "obligations,"  but  "pay."  Nor  does 
the  succeeding  clause  change  this  construc- 
tion. In  that  clause,  the  word  "therein"  re- 
fers to  the  rate  of  Interest  which  is  specified 
In  tbe  evidence  of  Indebtedness,  but  it  does 
not  have  the  effect  of  restricting  the  statute 
to  obligations  contained  in  such  evidence  of 
Indebtedness.  In  the  present  case,  we  think 
it  Immaterial  that  the  agreement  to  pay  at- 
torney's fees  was  placed  in  the  deed,  and  not 
In  tbe  note;  and  that  the  Code  section  ap- 
plies to  any  obligation,  in  tbe  note  or  else- 
where, to  pay  upon  tbe  note  attorney's  fees 
In  addition  to  the  stipulated  rate  of  Interest. 
It  follows  that  so  much  of  the  Judgment  as 
was  for  attorney's  fees  was  Invalid,  and  that 
tbe  judge  erred  in  overruling  the  motion  to 
■et  aside  that  portion  of  the  Judgment 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 

(lis  Oa.  ITS) 

HUDGINS  V.  Mcl/AIN  et  aL 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

■XBCUnON    BALB-DEATH    OF    DEFBNDAMT- 
SETTINO  ASIDE. 

1.  A  sherllTs  sale  made  after  the  death  of 
tbe  defendant  in  execution,  under  an  execution 
ifltued  in  Us  lifetime,  will  not  be  set  aside, 

f  L  Sm  Bzecutlon.  voL  21,  Cent.  Dig.  {  tO, 


though  at  the  time  of  tbe  sale  no  legal  rep- 
resentative had  been  appointed  upon  the  estate 
of  the  decedent,  and  there  were  minor  heirs  of 
the  intestate,  and  debts  due  by  the  estate  of 
higher  dignity  tlian  the  lien  of  the  execution 
under  which  the  sale  was  had. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pickens  county; 
Geo.  F.  Gober,  Judge. 

Actimi  by  W.  M.  Hudglns,  administrator, 
against  M.  C.  McLain  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

S.  A.  Damdl  and  Isaac  Grant,  for  platnttff 
In  error.  John  W.  Henley,  for  defendants  tn 
error. 

COBB,  3.  Hudglns,  as  administrator  of 
the  estate  of  R.  W.  Dearby,  brought  an  equi- 
table petition  against  McLain  and  Tate  and 
Wheeler,  sheriff,  alleging  substantially  tbe  fol- 
lowing facts:  The  plaintiff's  Intestate  died 
on  or  about  January  3,  190L  Prior  to  his 
death,  the  defendants  McLain  and  Tate  had 
recovered  a  Judgment  against  blm  in  a  Jus- 
tice's court  for  a  sum  due  them.  B^ecution 
was  issued  on  this  Judgment,  and  was  levied 
by  a  constable  upon  a  described  tract  of  land 
on  December  12,  1900.  Tbe  execution  with 
the  levy  thereon  was  afterwards  returned  to 
Wheeler,  the  sheriff,  in  order  that  he  might 
advertise  and  sell  tbe  land.  The  sheriff 
adopted  the  levy  of  the  constable,  and  dated 
It  January  3,  1901.  Tbe  land  was  then  ad- 
vertised for  sale,  and  on  the  5tb  day  of  Feb- 
ruary, 1901,  was  exposed  to  sale,  and  was 
bid  ia  by  the  defendants  McLain  and  Tate 
at  and  for  the  amount  of  the  debt  due  them, 
and  tbe  sheriff  executed  a  deed  to  them  con- 
veying tbe  land  sold.  At  the  time  tbe  sale 
took  place  no  legal  representative  had  been 
appointed  upon  the  estate  of  tbe  defendant 
in  execution,  and  the  defendants  well  knew 
this  fact  It  is  alleged  that  for  this  reason 
the  sale  was  of  no  effect  and  that  the  deed 
made  in  pursuance  thereof  was  void.  The 
prayers  of  the  petition  were  that  tbe  levy 
be  dismissed,  that  the  sale  be  declared  void, 
and  that  the  deed  made  by  the  sheriff  be  set 
aside  and  canceled.  By  amendment  to  the 
petition  it  was  alleged  that  the  plaintiff's  in- 
testate left  surviving  him  a  widow  and  minor 
children  wbo  were  not  represented  at  tbe  time 
of  the  sale  by  guardian  or  otherwise;  that 
there  were  also  numerous  creditors  of  tbe  es- 
tate besides  the  defendants;  that  no  year's 
support  had  been  set  apart  to  tbe  wldoiw  and 
minor  children;  that  the  estate  owed  other 
debts  of  higher  dignity  than  the  defendant's 
Judgment;  and  that  under  tbe  circumstances 
alleged  the  sale  was  a  fraud  on  the  widow 
and  children  and  tbe  other  creditors  of  the- 
estate,  Tbe  defendants  filed  a  demurrer  to 
tbe  petition,  on  the  ground  that  no  cause  of 
action  was  set  torth  therein,  and  that  under 
tbe  allegations  of  tbe  petition  the  plaintiff 
was  not  entitied  to  the  relief  prayed  for,  or  to 
relief  of  any  character.  Tbe  court  sustained 
the  demurrer,  and  tbe  plaintiff  excepted. 
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There  bdng  no  aUegatloii  of  any  fraudulent 
or  coUuslTe  conduct  on  tibe  part  of  the  de- 
fendants, the  sole  question  presented  for  de- 
cision is  whether  property  which  formerly 
belonged  to  an  intestate  can  be  sold,  before 
any  legal  representative  has  been  appointed 
on  his  estate,  under  an  execution  issued  in 
his  lifetime.  The  case  of  Brooks  v.  Rooney, 
H  Ga.  424,  66  Am.  Dec.  436,  Is  directly  in 
point,  and  controlling  on  the  question.  It  was 
there  ruled:  "Where  a  judgment  has  beeu 
obtained,  and  an  execution  has  Issued  In  the 
lifetime  of  the  defendant,  his  subsequent 
death  will  not  arrest  the  collection  of  the 
debt  by  levy  and  sale  of  the  intestate's  prop- 
erty, notwithstanding  his  heirs  at  law  are 
minors,  and  no  administration  has  been  grant- 
ed upon  the  estate."  In  the  opinion  in  that 
case  it  appears  that  counsel  conceded  that 
at  common  law  the  execution  could  proceed 
notwithstanding  the  death  of  the  defendant 
in  execution,  but  contended  that  the  statutes 
of  this  state  repealed  the  common  law  by 
Implication.  It  was  argued  that  Inasmuch  as, 
under  the  law  of  this  state,  the  defendant 
had  a  right  to  arrest  the  progress  of  the  ex- 
ecution for  any  Irregularity,  to  point  out  what 
property  should  be  seized,  to  have  notice  of 
the  levy,  to  sue  for  and  recover  the  difTerence 
between  the  price  bid  at  the  first  and  second 
sales  in  case  the  purchaser  at  the  first  sale 
failed  to  comply  with  his  bid,  to  appear  in 
court  and  personally  superintend  the  proper 
appropriation  of  the  money  arising  from  the 
sale',  either  the  defendant  himself  must  be 
In  life,  or  be  legally  represented  If  dead,  be- 
fore the  process  could  be  enforced.  It  was 
held  that  the  common-law  rule  was  still  of 
force  in  this  state,  and  that  these-  statutory 
provisions  did  not  operate  to  repeal  it  by  im- 
plication. It  was,  however,  suggested  that 
a  court  of  equity  would,  on  a  proper  case- 
made,  protect  the  rights  of  minor  heirs  or 
adults  or  priority  creditors,  or  any  others  who 
were  likely  to  be  Injured  by  the  enforcement 
of  the  execution  for  want  of  an  administra- 
tion. Since  the  date  of  that  decision  a  stat- 
ute has  been  passed  providing  that,  "on  the 
death  of  a  defendant  after  final  Judgment, 
when  no  execution  has  been  Issued  previous 
to  such  death,  execution  may  Issue  as  though 
such  death  had  not  taken  place."  Civ.  Code, 
{  5034.  This  provision  of  law  goes  one  8t6p 
farther  than  the  common  law.  Under  the 
common  law,  an  execution  Issued  In  the  life- 
time of  the  defendant  in  execution  would  not 
abate  by  bis  death;  whereas,  under  the  provi- 
sion quoted,  execution  may  issue  after  his 
death  on  a  judgment  rendered  before.  See, 
also.  Hatcher  v.  Lord.  115  Qa.  619,  41  B.  E. 
1007. 

It  Is  argued,  however,  that  the  petition 
In  the  present  case  shows  that  there  are  debts 
due  by  the  estate  of  higher  dignity  than  the 
defendants'  judgment,  and  that  the  widow 
and  her  minor  children  have  a  claim  for 
year's  support  which  has  not  been  satisfied. 
The  petition  does  not  allege  that  the  property 


In  controversy  was  the  only  proper^  belong- 
ing to  the  estate.  For  aught  that  appears 
from  the  petition,  there  are  sufficient^  assets 
belonging  to  the  estate  to  satisfy  all  the 
claims  against  it  of  higher  dignity  than  the 
defendants'  judgment  debt  The  petition  dis- 
tinctly alleges  that  the  year's  support  for  the 
widow  and  minor  children  has  not  been  set 
apart  If  they  should  hereafter  assert  and 
have  allowed,  their  claim  for  a  year's  support, 
and  if  the  purchasers  at  the  sale  bought  sub- 
ject to  their  claim,  It  would,  of  course,  be  a 
lien  upon  the  land  superior  to  the  defendants' 
title.  But,  under  the  allegations  of  the  peti- 
tion. It  Is  no  concern  of  the  administrator 
that  the  widow  and  children  may  have  a  claim 
for  a  year's  support  It  will  be  ample  time 
to  test  the  question  as  to  whether  their  claim 
for  a  year's  support  Is  superior  to  the  defend- 
ants* title  after  their  claim  has  been  asserted 
and  allowed.  It  is  never  well  to  anticipate 
trouble,  and  this  rule  applies  with  peculiar 
force  to  litigation. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  I/EWIS,  J.,  absent  on  account 
of  sickness. 


(lis  Oa.  279) 
PEOPLE'S    BANK    OF    TALBOTTON    T. 
MERCHANTS'  &  MECHANICS*  BANK 
OP  COLUMBUS. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

STIPULATION— CONSTBUCTION—CONTIiro- 

ANCB  PBNDINO  SIMILAR  ACnON 

— FINAIi  JUDGMENT. 

1.  Where  two  distinct  cases,  having  different 
parties  plaintiff,  and  supposed  to  invoive  the 
same  issues  of  law  and  fact,  were  pending 
against  the  same  defendant,  in  the  same  court, 
at  the  same  time,  and  the  parties  to  the  sec- 
ond one  of  such  cases  entered  into  a  written 
agreement  to  the  effect  that  the  verdict  and  de- 
cree to  b«  rendered  after  trial  in  the  first 
shonld  control  and  govern  the  second  case, 
and  when  the  first  should  be  decided  a  verdict 
and  decree  should  be  rendered  in  the  second  in 
accordance  therewith,  and  in  the  meantime  the 
second  case,  which  was  the  subject-matter  of 
the  agreement,  should  stand  continued,  and 
that  agreement  was  approved  by  the  Judge 
and  entered  on  the  minutes  of  the  court,  keW: 
(1)  That  the  verdict  and  decree  contemplated 
by  the  agreement  is  the  final  verdict  and  de- 
cree to  be  rendered  in  the  case.  (2)  That  a 
Judgment  rendered  in  such  a  case  cannot  be 
treated  as  final,  so  long  as  either  of  the  par- 
ties thereto  had  the  right  to  have  the  same  re- 
viewed by  a  writ  of  error.  (3)  That  the  trial 
judge  erred  when,  at  a  term  of  the  court  at 
which  a  verdict  and  judgment  was  rendered  in 
the  first  case,  and  within  the  time  in  which  the 
parties  to  such  judgment  had  the  right  to  ap- 
ply for  a  new  trial  and  to  sue  out  a  writ  of 
error  seeking  a  reversal,  he  rendered  a  judg- 
ment for  the  plaintiff  in  the  second  case,  over 
the  objection  of  the  defendant. 

(Syllabus  by  the   Court.) 

Error  from  superior  court  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  the  Merchants'  &  Mechanics' 
Bank  of  Columbus  against  the  People's  Bank 
of  Talbotton.  Judgment  for  plaintiff  and 
defendant  brings  error.    Reversed. 
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Perrons  &  McGehee  and  J.  H.  Martin,  for 
plaintiC  in  error.  Uatcber  &  Carsrn,  for  de- 
fendant in  error. 

LITTLE  J.  The  Exchange  Bank  of  Ma- 
con and  tne  Merchants'  &  Mechanics'  Bank 
of  Columbus  each  separately  instituted  an 
equitable  petition  In  the  superior  court  of 
Talbot  county  against  the  People's  Bank  of 
Talbotton,  In  each  of  which  cases  the  peti- 
tioners sought  to  require  the  latter  bank  to 
transfer  on  its  books  certain  certificates  of  Its 
stock  to  each  of  petitioners,  and  to  issue  new 
certificates  on  the  shares  of  stock  so  to  be 
transferred.  The  case  of  the  Exchange  Bank 
bad  been  rKurned  to  the  September  term  of 
the  court,  and  that  of  tiie  Merchants'  &  Me- 
chanics' Bank  to  the  following  March  term. 
The  case  of  the  Exchange  Bank  was,  by  con- 
sent of  parties,  referred,  by  order  of  court,  to 
G.  Y.  Tign^er,  as  auditor,  to  hear  the  same 
and  report  hts  finding  to  the  next  term  of  the 
court  Thereupon  counsel  for  the  Merchants' 
&  Mechanics'  Bank  entered  into  a  written 
agreement  with  counsel  for  the  People's 
Bank,  which  was  as  follows:  "Whereas, 
there  Is  a  certain  equitable  petition  In  favor 
of  the  Exchange  Bank  of  Macon  against  the 
Peoples'  Bank  of  Talbotton,  being  a  petition 
asking  that  deft,  be  decreed  to  transfer  to 
pUt.  certain  bank  stock  therein  described,  and 
which  suit  has  been  referred  to  G.  T.  Tigner, 
as  auditor,  to  report  to  the  next  term  of  this 
court,  it  Is  hereby  agreed  between  counsel  in 
above-stated  case  that  the  verdict  and  decree 
.in  said  case  of  Exchange  Bank  shall  control 
and  govern  In  the  case  of  the  Merchants'  & 
Mechanics'  Bank,  and  that,  when  decided, 
a  verdict  and  decree  shall  be  rendered  in  ac- 
cordance therewith,  and  in  the  meantime  said 
case  shall  stand  continued."  The  agreement 
was  approved  by  the  judge  and  entered  on 
the  minutes  of  the  court.  The  auditor  heard 
the  Exchange  Bank  case,  and  before  the  next 
term  of  the  court  filed  his  report  therein. 
To  this  report  the  Exchange  Bank  filed  ex- 
ceptions both  of  law  and  of  fact,  which  came 
on  to  be  heard,  and,  before  the  same  were 
passed  on,  counsel  for  the  Merchants'  &  Me- 
chanics' Bank  presented  a  decree  In  its  fa- 
vor, already  prepared,  requiring  the  defend- 
ant to  transfer  to  it  the  shares  of  stock 
which  were  the  subject-matter  of  its  peti- 
tion, and  moved  the  court  to  slg^n  the  same. 
Counsel  tor  the  People's  Bank  objected  to 
the  rendition  of  this  decree,  on  the  grounds 
that  it  would  be  In  violation  of  the  written 
agreement  entered  into  by  the  respective  par- 
ties, and  that  the  proposed  decree  was  not 
based  or  predicated  upon  a  judgment  or  de- 
cree In  the  case  of  the  Exchange  Bank,  but 
was  independent  thereof.  Thereupon  counsel 
for  the  Merchants'  &  Mechanics'  Bank  read 
to  the  court  a  part  of  the  finding  of  the  au- 
ditor which  had  been  made  In  the  Exchange 
Bank  case,  and  also  read  to  the  court  a  part 
of  the  evidence  of  one  of  the  witnesses  who 
testified  biefore  the  auditor  In  that  case.    Sub- 


sequently the  judge  passed  on  the  exceptions 
to  the  report  of  the  auditor  in  the  case  of  the 
Exchange  Bank,  and  entered  a  decree  in  that 
case  in  favor  of  the  Exchange  Bank  against 
the  People's  Bank,  and  overruled  the  objec- 
tions made  by  counsel  for  defendant  in  cn'or' 
against  the  granting  of  a  decree  in  favor  of 
the  Merchants'  &  Mechanics'  Bank,  and  en- 
tered up  a  decree  In  its  favor  as  prayed  for. 
In  this  decree,  after  reciting  certain  evidence 
given  by  a  witness  on  the  hearing  before  the 
auditor  In  that  case,  the  further  recital  Is 
made:  "And  said  ruling  being  unexcepted  to, 
the  premises  considered,  the  petition  of  plft., 
the  answer  of  deft,  and  report  of  the  au- 
ditor being  duly  considered,  and  It  appear- 
ing that  defendant  received,  on  its  Indebted- 
ness due  to  It  by  Estes,  the  proceeds  of  the 
loan  by  the  plaintiff,  and  had  knowledge  of 
the  transfer.  It  Is  ordered,  adjudged,  and  de- 
creed that  the  deft.  Its  president,  directors, 
and  agents,  do  accept  from  the  plff.  the  stock 
Issued  to  •  •  •  Estes  and  transferred  to 
plaintiff,  and  to  issue  and  deliver  to  it  a  new 
certificate  for  ten  shares,  as  by  law  provided; 
and  upon  default  the  legal  title  is  hereby 
decreed  to  be  in  the  plaintiff,  and  to  the  stock 
transferred  to  it  as  aforesaid,  and  described 
In  Its  petition."  To  the  rendition  of  this 
decree,  the  People's  Bank  excepted. 

There  were  two  good  reasons  why  this  de- 
cree should  not  have  been  rendered: 

First,  It  was  prevented  by  the  agreement 
which  had  before  that  time  been  entered  Into 
by  the  parties,  and  approved  by  the  court 
When  properly  construed,  that  agreement  will 
be  found  to  mean  that  the  case  of  the  Mer- 
chants' &  Mechanics'  Bank  against  the  Peo- 
ple's Bank  was  never  to  be  tried  at  all,  but 
that  It  should  be  governed  and  controlled  by 
the  decree  to  be  rendered  In  the  case  of  the 
Exchange  Bank  against  the  People's  Bank. 
This  certainly  did  not  mean  that  It  was  to  be 
governed  and  controlled  by  a  decree  that 
might  thereafter  be  set  aside.  The  decree 
contemplated  was  evldentiy  the  final  decree 
In  that  case,— that  action  of  the  court  which 
definitely  and  finally  fixed  the  rights  of  the 
parties;  and  It  was  not  until  such  a  decree 
had  been  rendered  that  the  Merc^iants'  & 
Mechanics'  Bank  was,  under  their  agreement 
entitied  to  any  further  action  in  Its  case. 
If  the  final  decree  was  In  favor  of  the  Ex- 
change Bank,  then  the  Merchants'  &  Me- 
chanics' Bank  was  entitied  to  a  decree 
against  the  People's  Bank  for  the  transfer  of 
the  stock  claimed  by  the  Merchants'  &  Me- 
chanics' Bank.  If  this  final  decree  was  ad- 
verse to  the  Exchange  Bank,  then  the  Mer- 
chants' &  Mechanics'  Bank  would  not  be 
entitied  to  any  decree  In  Its  favor.  Suppose 
a  decree  had  been  rendered  In  favor  of  the 
People's  Bank  against  the  Exchange  Bank, 
and  the  latter  had,  by  writ  of  error,  reversed 
the  judgment,  and  thereafter  secured  a  de- 
cree In  Its  favor.  Would  the  rights  of  th« 
Merchants'  &  Mechanics'  Bank  have  been 
■ettied  by  that  first  or  by  the  final  decree? 
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Evidently  the  spirit  of  the  agreement  would 
not  have  been  carried  out  by  having  the 
rights  of  the  Merchants'  &.  Mechanics'  Bank 
settled  by  a  decree  which  was  thereafter  set 
aside  and  reversed.  A  decree  which  controls 
and  governs  is  a  flnal  decree,  and  no  Judg- 
ment or  decree  can,  under  our  system,  be 
said  to  be  flnal  until  the  time  prescribed  by 
law  in  which  a  motion  for  a  new  trial  may 
be  made  or  a  writ  of  error  seeking  to  set 
a^de  such  a  Judgment  has  expired.  It  was 
only  when  a  flnal  decree  had  been  rendered 
in  the  Exchange  Bank  case  that  a  decree 
could  have  been  rendered  under  the  agree- 
ment in  the  Merchants'  &  Mechanics'  Bank 
case. 

The  second  reason  why  the  decree  com- 
plained of  in  the  present  case  should  not 
have  been  rendered  is  that  it  is  based.  In 
terms,  upon  a  finding  of  the  auditor  In  the 
Exchange  Bank  case,  as  appears  in  his  re- 
port, and  on  the  evidence  of  one  of  the 
witnesses  who  testified  on  the  hearing  of  that 
case  before  the  auditor.  In  our  Judgment, 
neither  the  report  of  the  auditor  In  the  Bz- 
change  Bank  case,  nor  the  evidence  of  any 
witness  on  the  hearing  of  that  case  before 
the  auditor,  had  anything  to  do  with  a  ren- 
dition of  a  decree  in  the  Merchants'  &  Me- 
chanics' Bank  case.  That  case  had  been  con- 
tinued Indefinitely  by  agreement  and  by  order 
of  the  court  until  the  verdict  and  decree  in 
the  Exchange  Bank  case  nad  been  finally 
rendered.  When  such  flnaj  decree  had  been 
rendered,  then  the  Merchants'  &  Mechanics' 
Bank  was  entitled  to  have  a  decree  and  Judg- 
ment rendered  in  exact  accordance  with  the 
final  Judgment  and  decree  rendered  in  the 
Exchange  Bank  case. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  Jn  absent  on  ac- 
count of  sickness. 


(116  Oa.  284) 

CENTRAL  OF  GEORGIA   RT.   CO.   r. 

VINING. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

DJJTJRT    TO    SERVANT— NEGLIGENCE     OF    CO- 

BMPI/)Y£^EVIDBNCE— RULES 

OF  COMPANY. 

1.  A  card  furnished  by  a  railroad  company  to 
its  engineers,  and  coutaining  a  column  headed 
"Minimum  time  freight  trains  between  sta- 
tions," but  relatively  to  which  there  is  no  rule 
of  the  company  malcing  it  an  engineer's  duty  to 
regard  this  minimum  time,  is  not  legally  binding 
upon  the  engineer,  so  as  to  forfeit  the  ri^bt  of 
his  widow  to  recover,  if  he,  while  attempting  to 
run  his  train  between  two  stations  in  less  than 
the  time  given  in  the  column  mentioned,  is  kill- 
ed by  the  negligence  of  his  co-employfe. 

2.  The  plaintiff  having  clearly  showed  negli- 
gence on  the  part  of  the  company,  it  was  in- 
cumbent on  the  latter  to  show  that  the  engineer 
was  negligent.  Ou  this  point  the  evidence  was 
conflicting,  and  the  jury  naving  determined  the 
Issue  in  favor  of  the  plaintiff,  and  the  trial 
judge  having  approved  their  finding,  this  court 
will  not  control  nis  discretion  in  refusing  a  new 
trial. 

IT  !•  8m  Matter  and  Bervant,  ToL  U,  Cent.  Dig.  I 
Nt. 


3.  There  was  no  material  error  In  the  mliugs 
of  which  proper  complaint  is  made  in  any  of 
the  other  grounds  of  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Early  county; 
fi.  O.  Sbeflleld,  Judge. 

Action  by  Emma  D.  Vlnlng  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

W.  D.  Klddoo  and  Lawton  &  Cunningham, 
for  plaintiff  In  error.  Hardeman,  Dayis  & 
Turner,  Hoke  Smith,  and  H.  C.  Peeples,  for 
defendant  In  error. 

PER  CT7RIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  slcknessk 


(US  Oa.  246) 

McGINNIS  et  aL  ▼.  RAGSDALB,  Ordhiaty. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

ORANO  JURY— RECOMMENDATIONS— ALTBE- 
NATIVB  ROAD  LAW. 

1.  When  a  special  term  of  a  superior  court 
is  convened  for  the  purpose  of  disposing  of  any 
and  all  business  before  the  court,  and  the  grand 
jury  which  served  at  the  preceding  regular 
term  is  required  to  be  in  attendance  at  such 
special  term,  such  grand  jury  has  authority  to 
make  a  recommendation,  under  the  provision!! 
of  the  Political  Code  (section  573  et  seq.^,  that 
the  alternative  road  law  be  adopted  in  the 
county. 

2.  'The  alternative  road  law  as  contained  is 
the  Code  sections  above  referred  to  was  not 
repealed  bv  the  act  of  1896,  providing  an  ad-_ 
ditional  scheme  for  working  the  roads  iu  tlie' 
different  counties,  which  might  be  adopted  by 
a  popular  vote,  nor  by  the  act  of  1898  which 
was  amendatory  of  the  act  just  referred  to. 

3.  An  act  of  the  general  assembly  which  op- 
erates uniformly  upon  all  persons  within  a 
designated  class  is  a  general  law,  and  not  is 
riolntion  of  that  provision  of  the  constitution 
of  this  state  which  requires  that  all  laws  of 
a  general  nature  shall  have  uniform  operation 
throughout  the  limits  of  the  state,  unless  it 
is  manifest  that  the  classification  is  arbitrary 
or    unreasonable. 

4.  An  act  dividing  the  people  of  the  state 
into  two  general  classes,  one  embracing  all 
those  residiUg  witliin  the  limits  of  incorporated 
cities  and  towns,  and  the  other  all  those  resid- 
ing without  such  limits,  and  making  provision 
for  working  the  roads  by  the  latter  class,  which 
is  different  from  that  prescribed  by  law  as  the 
method  to  be  followed  by  the  former,  does  not 
make  an  arbitrary  or  unreasonable  classifica- 
tion. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  De  Kalb  county; 
John  S.  Candler,  Judge. 

Action  by  C.  B.  McGlnnls  and  others 
against  William  R.  Ragsdaie,  ordinary. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

W.  W.  Braswitt,  for  plaintiffs  In  error. 
Candler  &  Thomson,  for  defendant  In  error. 

COBB,  J.  This  was  an  application  by  citi- 
zens and  taxpayers  of  De  Kalb  county  for  an 
Injimctlon  to  restrain  tbe  ordinary  from 
causing  the  roads  of  that  county  to  be  work- 
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cd  under  what  Is  known  as  tbe  alternative 
road  lav,  embraced  In  the  Political  Code  (sec- 
tions  578-583),  and  from  assessing  or  levying 
any  commutation  or  ad  valorem  tax  under 
tbe  provisions  of  that  law,  or  executing  any 
of  the  provisions  of  the  same.  The  Judge  re- 
fused to  grant  the  injunction  prayed  for,  and 
the  plalntifTs  excepted. 

At  a  special  term  of  the  superior  court  of 
De  Kalb  county,  held  in  December,  1900,  the 
grand  Jury  serving  at  that  term  made  a  rec- 
ommendation In  the  following  language:  "We 
recommend  that  the  alternative  road  law,  con- 
tained in  title  2,  c.  11,  art  2,  Si  573-4S83,  In- 
clusive, of  volume  1  of  tbe  Code,  be  put  in 
operation  in  said  county,"  this  recommenda- 
tion being  contained  in  the  general  present- 
ments. This  special  term  was  held  pursuant 
to  an  order,,  passed  by  the  Judge  of  the  cir- 
cuit, calling  a  special  term  to  begin  on  Mon- 
day, December  17,  1900,  "for  the  purpose  of 
trying  and  otherwise  disposing  of  the  busi- 
ness pending  in  said  court,  eitlfer  civil  or 
criminal."  The  order  directed  that  tbe  grand 
Jury  which  bad  served  at  the  August  term, 
1900,  of  that  court  should  report  for  service 
at  the  special  term,  and  that  they  should  be 
notified  to  this  efCect  by  the  sheriff  of  the 
connty.  Pol.  Code,  {  583.  as  amended  by  tbe 
act  of  1807,  provides:  "This  article  shall  not 
go  intu  effect  in  any  county  in  this  state  until 
It  is  recommended  by  tbe  grand  Jury  of  said 
connt},  said  recommendation  to  be  made  at 
ary  tenn  of  cou'-t-;  and  the  operation  of  this 
article  Bhal>  be  suspended  in  any  county  of 
thld  state  upon  a  like  recommendation  of  the 
grand  Jury,  made  at  any  term  of  court,  after 
the  lapse  of  three  years  from  the  time  this 
article  goes  into  effect"  Acts  1807,  p.  20; 
Van  Epps'  Code  Supp.  S  6130.  It  is  contend- 
e<1  that,  under  tbe  provisions  of  tbe  statute 
Just  quoted,  a  grand  Jury  would  have  no  au- 
thorl^  at  a  special  term  of  the  court  to  make 
any  recommendation  in  reference  to  the  al- 
ternative road  law;  that  the  expression  "any 
term  of  court"  means  a  regular  term;  and 
that,  therefore,  the  recommendation  in  the 
present  Instance  was  void. 

Under  the  law  of  this  state,  the  terms  of 
the  superior  court  which  are  authorized  to  be 
held  by  the  Judges  thereof  are  divided  into 
three  classes:  regular,  adjourned,  and  spe- 
cial terms.  Tbe  law  provides  for  the  holding 
of  two  regular  terms  of  the  superior  court  In 
each  county  each  year,  except  in  the  connty  of 
Chatham,  In  which  there  are  annually  held 
three  regular  terms  under  the  provisions  of  a 
statute  passed  long  before  the  adoption  of  tbe 
constitution  of  1877.  An  adjourned  term  of 
the  court  Is  said  to  be  held  where  the  regular 
term  has  never  been  adjourned,  but  tbe  ses- 
sion has  been  continued  by  an  order  provid- 
ing that  tbe  court  shall  reconvene  as  In  regu- 
lar term  after  the  lapse  of  a  recess  other 
than  tbe  ordinary  recess  when  tbe  court  Is  In 
session  from  day  to  day.  A  special  term  is  a 
term  called  to  convene  after  the  adjournment 
of  one  regular  term,  and  before  tbe  time  ar- 


rives for  the  holding  of  another  regular  term. 
The  law  provides  that  the  Judges  of  the  supe- 
rior courts  "are  authorized  to  bold  special 
terms  of  said  courts  for  the  trial  of  criminals, 
or  for  the  disposition  of  civil  business,  either 
or  both,  in  any  county  of  their  circuits,  at  dis- 
cretion, and  to  compel  the  attendance  of 
grand  or  petit  Juries,  either  of  a  previous 
term,  or  to  draw  new  Jurors  for  the  same,  ac- 
cording to  the  laws  now  In  force."  Oiv. 
Code,  t  4345. 

At  a  special  term  called  by  the  Judge  for 
the  purpose  of  disposing  of  any  civil  or  crim- 
inal business  before  the  court,  tbe  Judge  Is 
certainly  authorized  to  dispose  of  any  busi- 
ness that  may  be  on  the  dockets  of  the  court 
at  the  time  tbe  special  term  is  convened;  and, 
as  tbe  Judge  Is  authorized  expressly  to  com- 
pel the  attendance  of  the  grand  Jury,  the 
court  can  also  dispose  of  any  criminal  busi- 
ness which  may  be  brought  before  it  upon 
presentments  or  indictments  made  at  the  spe- 
cial term.  We  do  not  think  it  will  be  ques- 
tioned that  the  grand  Jury  at  a  special  term 
may  return  an  indictment  or  presentment 
and  that  the  Judge  may  at  that  term  try  the 
persons  thus  presented  or  Indicted.  A  special 
term  of  the  court  Is  undoubtedly  a  term  of 
court  within  the  meaning  of  the  law;  and, 
as  the  Judge  in  his  discretion  is  authorized  to 
require  the  grand  Jury  to  be  in  attendance  at 
such  a  term,  It  would  seem  that  when  the 
grand  Jury  is  in  attendance  at  that  term,  it 
is  vested  with  all  the  authority  which  it  has 
under  the  law  at  any  term  of  court  Tbe 
court  may  dispose  of  any  business  at  a  spp- 
clal  term,  unless  there  is  a  law  which  In  ex- 
press terms,  or  by  necessary  implication,  de- 
prives It  of  this  power;  and,  when  there  Is 
a  grand  Jury  in  attendance  at  such  special 
term,  such  grand  Jury  may  dispose  of  any 
matter  which  it  has  authority  to  pass  upon  at 
a  regular  term.  There  is  nothing  in  the  Po- 
litical Code  (section  583)  which  either  In  ex- 
press terms  or  by  necessary  implication  re- 
quires that  the  recommendation  In  reference 
to  the  alternative  road  law  shall  be  made  at 
a  regular  term  of  the  court.  The  grand  Jury 
at  a  special  term  can  do  anything  which  It 
could  have  lawfully  done  at  the  regular  term 
preceding  the  special  term,  bnt  of  course  can- 
not do  anything  which  Is  by  law  required  to 
be  done  at  the  succeeding  term.  The  grand 
Jury  at  the  September  term,  1000,  of  De  Kalb 
superior  comt  could  have  made  this  recom- 
mendation, and  when  this  same  grand  Jury 
was  in  session  at  the  special  term  there  was 
no  reason  why  It  should  not  act  upon  the 
matter.  For  many.  If  not  for  all,  purposes, 
the  special  term  is  to  be  treated  as  a  contin 
nation  of  the 'last  preceding  regular  term  of 
the  court  There  is  nothing  in  this  ruling  to 
conflict  with  the  decision  in  Stripland  v. 
State,  116  Ga.  578,  41  S.  B.  987,  where  it  was , 
held  that  when  a  person  charged  with  a 
crime  has  made  a  demand  for  trial,  a  failure 
to  try  at  a  special  term  would  not  have  the 
effect  of  discharging  the  accused,  as  tbe  laif 
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In  reference  to  siicb  a  demand  contemplated 
regular  terms  of  the  court.  At  the  time  of 
the  passage  of  the  law  providing  that  where 
persons  accused  of  certain  crimes  had  made  a 
demand  for  trial,  and  a  trial  was  not  had 
within  two  terms  after  such  demand  was 
made,  the  accused  should  be  discharged,  there 
was  no  law  providing  for  the  calling  of  spe- 
cial terms  for  the  trial  of  criminal  cases;  and 
it  is  therefore  necessarily  to  be  presumed  that 
the  legislature  had  in  contemplation  regular 
terms.  Counsel  In  argument  sought  to  analo- 
gize the  law  under  consideration  to  the  di- 
vorce law,  which  requires  that  two  concur- 
rent verdicts  shall  be  rendered  at  ditTerent 
terms  of  the  court;  and  he  contended  that, 
Inasmuch  as  the  terms  referred  to  in  the  di- 
vorce law  were  manifestly  regular  terms,  the 
same  construction  will  be  given  the  words 
"any  term"  as  used  in  the  alternative  road 
law.  A  sufficient  reply  to  this  suggestion  Is 
that  the  provision  in  the  constitution  in  refer- 
ence to  divorces  was  adopted  at  a  time  when 
the  Judges  of  the  superior  courts  had  no 
power  to  call  special  terms  of  the  courts;  and, 
therefore,  it  is  to  be  inferred  that  the  terms 
referred  to  in  the  constitutional  provision  are 
regular  terms. 

2.  It  was  further  urged,  as  a  reason  why 
the  Judge  erred  in  refusing  to  grant  an  Injunc- 
tion, that  the  alternative  road  law  embraced 
in  the  sections  of  the  Political  Code  above 
referred  to  was  no  longer  of  force,  having 
been  repealed  by  later  legislation.  The  law 
as  contained  in  the  Code  provides  a  scheme 
for  worliing  the  roads,  which  was  to  go  into 
effect  in  a  county  only  when  recommended 
by  the  grand  Jury.  In  1896  (Acts  1898,  p. 
78)  an  act  was  passed  which  amended  the 
act  of  1891  embodied  in  the  Code  by  provid- 
ing an  additional  scheme  for  working  the 
roads,  which  scheme  was  not  to  go  into  effect 
in  any  county  until  It  bad  been  adopted  by  a 
popular  vote  of  the  county  at  an  election  call- 
ed for  that  purpose.  While  the  act  of  1806 
was  an  amendment  of  the  act  of  1891,  It  was 
distinctly  provided  In  the  act  of  1896  "that  It 
shall  be  optlonary  with  the  counties  of  this 
state  to  adopt  the  road-working  plan  provided 
by  the  act  of  which  It  is  amendatory,  or  that 
provided  by  this  act,  as  the  counties  may 
express  their  preference  as  provided  by  law." 
Acts  1896,  p.  80.  While  the  act  of  1896  has 
II  general  repealing  clause,  the  effect  of  this 
clause  is  to  repeal  only  the  acta  In  conflict 
with  that  act,  and  by  the  very  terms  of  the 
act  of  1896  the  act  of  1891  Is  not  only  not 
repealed,  but  Is  kept  In  force,  and  the  people 
In  the  different  counties  are  given  the  right 
to  decide  whether  they  will  adopt  the  scheme 
provided  by  the  one  act,  or  that  provided 
by  the  other.  The  act  of  1899  (Acts  1898, 
p.  110)  Is  upon  Its  face  simply  an  act  amend- 
atory of  the  act  of  1886,  and  changes  the 
scheme  provided  by  that  act  In  various  par- 
ticulars; and  It  Is  provided  that  the  provl- 
slona  of  the  act  of  1898  shall  not  go  Into  ef- 


fect In  any  county  except  In  tboee  'Kklch 
have  adopted  or  may  adopt  the  provisions  of 
the  act  of  1896  by  a  popular  vote,  and.  In 
counties  which  have  already  adopted  the  act 
of  1896,  only  after  the  provisions  of  the 
amendatory  act  of  1898  have  been  adopted  by 
the  grand  Jury  of  the  county.  This  act  has 
also  a  general  repealing  clause,  but,  as  there 
Is  nothing  in  the  act  of  1891  which  is  at  ail 
In  conflict  with  this  act,  that  act  stands  unaf- 
fected by  the  passage  of  the  act  of  1898. 
Under  the  legislation  as  It  now  stands,  a 
coimty  Which  has  never  passed  upon  the  ques- 
tion of  adopting  either  of  the  laws  common- 
ly called  the  "Alternative  Road  Law"  has 
Uie  right  to  adopt,  by  a  recommendation  of 
tiie  grand  Jury,  the  scheme  provided  In  the 
act  of  1891,  now  embraced  In  the  Code,  or 
by  a  popular  vote  to  adopt  the  scheme  pro- 
vided In  the  act  of  1896  as  amended  by  th« 
act  of  1898.  While  the  schemes  are  entirely 
different  In  some  particulars,  It  Is  clear  from 
the  legislation  on  the  subject  that- the  general 
assembly  Intended  to  keep  the  two  schemes 
in  force,  and  allow  the  different  counties  of 
the  state  to  decide  whicfli  of  the  two.  If  ei- 
ther, they  desired  to  adopt  See,  in  this  con- 
nection, Halsten  y.  Glower,  114  Ga.  892,  41 
S.  EX  48. 

S,  4.  It  Is  alleged  In  the  petition  that  the 
alternative  road  law  contained  In  the  Code 
"is  unconstitutional  and  void,  for  the  reason 
that  It  contravenes  that  provision  of  the  con- 
stitution of  the  state  which  provides  that 
laws  of  a  general  nature  Shall  have  uniform 
operation  throughout  the  state'";  It  being  In- 
sisted that  as  that  law  excepts  from  Its  op- 
eration the  citizens  of  towns  and  cities.  It  does 
not  and  cannot  have  uniform  operation 
through  the  state.  There  Is  a  provision  In 
the  alternative  road  law  contained  In  the 
Oode,  to  the  effect  that  "citizens  of  dtles  and 
tovnis  shall  not  be  required  to  work  the  pub- 
lic roads  outside  the  corporate  limits,  nor  to 
pay  the  commutation  tax."  Pol.  Oode,  i  579. 
When  the  general  assembly  passed  this  law. 
It  divided  the  people  of  this  state  Into  two 
general  classes,  viz.,  those  residing  within 
the  limits  of  towns  and  cities,  and  those  re- 
siding without  such  limits.  The  act  ot  1881 
applies  to  all  persons  embraced  within  the 
latter  class,  but  does  not  apply  to  any  one 
embraced  within  the  former  class.  A  law 
which  operates  uniformly  upon  all  persons  of 
a  designated  class  Is  .a  general  law  within 
the  meaning  of  the  constitution,  provided 
that  the  classification  tlius  made  Is  not  un- 
reasonable. See  Trust  Co.  v.  Dottenhelm,  107 
Oa.  606,  34  S.  E.  217  (2),  and  cases  cited.  It 
will  not  be  seriously  contended  that  the  clari- 
fication made  by  the  general  assembly  in  the 
alternative  road  law  Is  either  arbitrary  or 
unreasonable.  The  Judge  did  not  eir  in  re- 
fusing to  grant  the  Injunction. 

Judgment  affirmed.  All  the  Justices  concnr- 
ring,  except  LEIWIS,  J^  absent  on  acoouoi 
ot  sickness. 
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THE  ANVIL  T.  SAVKBY  et  oL 
(Supreme  Coart  of  Georgia.    Aug.  9,  1902.) 

CORPORATION— INSOLVENCY— APPOINTMBNT 
OF  RECEIVBR. 

1.  Applications  for  receivers  in  all  cases,  and 
especially  where  the  applicants  are  creditors  of 
an  insolrent  corporation,  and  there  are  charges 
that  the  persons  in  control  of  the  assets  of  the 
corporation  are  misappl:ring  them,  are  address- 
ed to  the  sound  discretion  of  the  judge;  and 
the  appointment  of  a  receiver  will  never  be  in- 
terfered with  unless  it  is  manifest  that  this  dis- 
cretion has  been  abused. 

2.  It  doea  not  appear  that  the  judge  abused 
his  discretion  in  appointing  b  receiver  in  the 
present  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Cbatbam  coun- 
ty; Pope  Barrow,  Judge. 

Action  by  Fatle  M.  Savery,  by  her  next 
friend,  and  Elizabeth  A  Robinson  against 
the  Anvil.  Judgment  for  plaintiffs,  and  de- 
fendant orings  error.    Affirmed. 

Oarrard  &  Meldrlm,  for  plalntlfT  In  error. 
Travis  &  Edwards  and  Alexander  &  Hitch, 
for  defendants  In  error. 

COBB,  J.  Patle  May  Savery,  by  her  next 
friend,  and  Elizabeth  A  Robinson  brought  an 
equitable  petition  against  the  Anvil,  a  fra- 
ternal mntual  aid  society  and  co-operative 
life  Insurance  company,  incorirarated  under 
the  laws  of  Geoi^ia.  The  petitioners  alleged 
that  they  were  creditors  of  the  defendant 
The  claim  of  Patle  May  Savery  was  for 
$1,000,  and  was  due  to  her  under  the  terms 
of  a  benefit  certificate  which  had  been  issued 
to  her' father,  and  which  baa  matured  upon 
his  death  in  August,  1901;  and  it  was  alleged 
that  the  defendant  admitted  its'  liability  to 
her.  The  claim'  of  Elizabeth  A.  Robinson 
consisted  of  a  jndgment  rendered  in  the  state 
of  North  Carolina,  upon  a  benefit  certificate 
of  which  she  was  the  beneficiary,  and  which 
was  for  the  sum  of  $1,000;  the  Judgment 
having  been  rendered  in  it'ebruary,  1902.  It 
was  alleged  that  the  defendant,  while  admit- 
ting the  justice  of  the  claims  of  the  plain- 
tiffs, confessed  its  insolvency  and  Inability 
to  pay  the  same.  It  was  also  alleged  that 
the  defendant  bad  attempted  to  matte  a  sale 
and  transfer  of  its  entire  assets  and  business 
to  the  American  Guild,  an  insurance  corpora- 
tlim  of  the  state  of  'Virginia;  that  the  officers 
of  the  defendant  were  no  longer  performing 
the  duties  of  their  several  offices,  and  were 
refusing  to  collect  the  debts  due  the  corpwa- 
tlon,  and  there  was  no  one  to  manage  the 
fnnds  or  property  of  the  corporation,  or  to 
e<rilect  the  debts  due  it;  that  the  officers 
were  preparing  to  dissolve  the  corpwatlon, 
so  far  as  they  could  do,  and  to  go  out  of 
business,  leaving  Its  creditors  unpaid,  the 
evident  intent  and  purpose  being  to  place  the 
assets  of  the  defendant  beyond  the  reach  of 
its  creditors  and  beyond  the  jurisdiction  of 
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the  court;  that  there  was  danger  of  destruc- 
tion and  loss  of  the  funds  and  property  of  the 
defendant,  unless  a  court  of  equity  Interfered 
In  behalf  of  the  plaintiffs;  that  the  assets 
of  the  defendant  were  charged  with  the  pay- 
ment of  Its  debts,  and  there  was  manifest 
danger  of  loss  or  destruction  thereof  or  ma- 
terial injury  thereto,  unless  a  receiver  was 
appointed  to  take  charge  of  and  bold  the 
same  under  the  order  of  court  It  is  char- 
ged upon  information  and  belief  that  there 
are  numerous  other  outstanding  claims 
against  the  defendant;  that  the  books  and 
pax>ers  are  still  in  the  hands  of  Its  officers  in 
this  state;  that  there  is  danger  that  the  same* 
will  be  destroyed  and  disposed  of  or  placed 
beyond  the  jurisdiction  of  the  court;  and 
that  It  is  necessary  to  proceed  to  collect  the 
assets  and  approiJriate  the  same  to  the  cred- 
itors of  the  defendant  The  prayers  of  the 
petition  were  for  an  Injunction  to  prevent  the 
officers  of  the  defendant  from  destroying  or 
removing  beyond  the  jurisdiction  of  the  court 
the  books,  property,  and  assets  of  the  defend- 
ant: that  a  receiver  be  appointed  to  take 
charge  of  the  assets,  property,  and  funds  of 
the  defendant,  and  to  collect  whatever  may 
be  due  It  from  any  source;  that  plaintiffs 
have  judgment  against  the  defendant  for  the 
amounts  of  their  claims,  and  the  funds  real- 
ized from  the  assets  and  property  be  dls- 
tribnted  to  them  and  such  other  creditors  as 
may  hereafter  be  made  parties  to  this  pro- 
ceeding. The  petition  concluded  with  a 
prayer  for  general  relief  and  for  process. 

The  defendant  by  Its  answer  admitted  that 
the  claims  of  the  plaintiffs  were  just  due, 
and  unpaid,  and  that  it  was  insolvent  It 
denied  the  allegations  as  to  an  attempt  on 
Its  part  to  make  a  sale  and  transfer  of  Its 
assets,  and  all  allegations  to  the  effect  that 
the  officers  were  seeking  to  manage  the  af- 
fairs of  the  corporation  In  such  a  way  as  to 
defeat  plaintiffs  In  the  collection  of  their 
claims.  It  was  admitted  in  the  answer  that 
an  agreement  had  been  entered  into  between 
the  defendant  and  the  American  Guild  by 
which  the  former  was  to  go  out  of  business 
and  the  latter  was  to  receive  into  its  mem- 
bership, upon  certain  terms,  all  of  the  mem- 
bers of  the  defendant,  but  It  was  averred 
that  tlie  purpose  of  the  agreement  was  not  to 
place  the  assets  of  the  defendant  beyond  the' 
reach  of  its  creditors  and  beyond  the  jurisdic- 
tion of  the  court,  but  to  so  administer  the 
same  as  to  save  for  the  members  of  the  asso- 
ciation the  largest  possible  sum;  tbnt  the 
only  debts  due  by  the  defendant  were  those 
due  to  persons  holding  claims  for  death  losses 
and  to  the  directors  of  the  association,  who 
had  advanced  large  sums  out  of  their  own 
means  to  promote  the  solvency  of  the  assocla- , 
tlon.  It  was  denied  that  there  was  any  dan- 
ger of  loss  or  destruction  of  the  assets  and 
property  of  the  defendant;  and  the  defendant 
averred  its  willingness  to  give  any  bond  that 
might  be  reqidred,  "to  properly  conserve  and 
protect  the  taiterests  of  any  of  the  stockholders 
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or  parties  lo  Interest  under  tbe  agreement 
made  with  tbe  American  Guild."  It  denied 
that  there  was  any  property  for  a  receiver 
to  take  charge  of,  and  averred  that  there 
would  he  nothing  for  a  receiver  to  do  except 
to  collect  assessments,  which  could  betta:  be 
done  by  the  officers  of  the  association  than 
by  a  receiver.  Attached  to  the  answer  was^ 
a  copy  of  the  agreement  entered  into  between 
the  defendant  and  the  American  Guild,  from 
which  it  appeared  that  T.  H.  McMillan  wag 
appointed  trustee  to  receive  from  the  Guild 
such  sums  as  might  be  collected  by  It  and  due 
under  the  agreement  to  the  defendant  It 
Appeared  from  the  allegations  in  the  answer 
that  McMillan  resided  In  this  state,  and  that 
he  was  In  possession  of  the  books  and  papers 
that  belonged  to  the  defendant,  they  not  hav- 
ing been  turned  over  to  the  American  Guild. 

At  the  hearing,  there  was  much  evidence 
Introduced  in  behalf  of  the  plaintiffs,  tending 
to  show  that  there  was  little  or  no  disposition 
on  the  part  of  the  officers  of  the  defendant 
or  McMillan,  trustee,  to  facilitate  the  plain- 
tlffs  in  the  collection  of  their  claims;  that, 
notwithstanding  the  insolvency  of  the  defend- 
ant, other  creditors  holding  claims  of  equal 
rank  with  the  plaintiffs  had  been  paid  in 
full  since  the  claims  of  the  plaintiffs  became 
matured  demands.  There  was  evidence  In 
behalf  of  the  defendant,  which  H  was  claimed 
showed  that  such  amounts  as  were  paid  out 
by  the  officers  were  properly  paid. 

The  judge  found  that  there  was  no  dishon- 
esty or  fraud  In  any  of  the  transactions  ta 
which  the  officers  of  the  defendant  had  en- 
gaged, but  he  also  found  that,  notwithstand- 
ing they  had  acted  apparently  In  good  faith 
and  with  pure  motives,  they  had,  with  a  full 
knowledge  that  the  corporation  was  Insolvent 
and  unable  to  pay  all  persons  holding  claims 
against  It  In  full,  paid  to  some  of  the  persons 
holding  claims  the  full  amount  due,  and  had 
failed  and  refused  to  pay  the  plaintiffs  any- 
thing on  their  claims,  although  they  held 
claims  of  equal  rank  and  dignity  with  those 
that  wwe  paid.  The  Judge  held  that  this 
misapplication  of  the  funds  of  an  insolvent 
corporation  was  sufficient  to  justify  him  In 
appointing  a  receiver  to  take  charge  of  the 
books  and  assets  of  the  corporation,  in  order 
that  the  rights  of  the  plaintiffs  might  be  pro- 
tected. We  cannot  say  that  he  erred  In  so 
holding.  While  In  Us  discretion  he  might 
have  left  the  affairs  of  the.  corporation  in  the 
hands  of  its  officers  and  trustees,  at  the  same 
time  he  had  a  right  to  exercise  his  discre- 
tion, under  the  evidence  before  him,  by  hold- 
ing that  It  was  to  the  best  Interests  of  the 
plaintiffs  that  the  affairs  of  this  inscdvent 
corporation  should  be  administered  through 
the  medium  of  a  receiver  of  the  court  The 
defendant  offered  in  Its  answer  to  give  a  bond 
to  pay  to  the  plaintiffs  whatever  might  be 
due  them  under  tbe  agreement  between  tbc 
defendant  and  the  American  Guild.  We  do 
not  think  the  offer  to  give  a  bond  of  this 
character  was  sufficient  to  prevent  the  judge 


from  appointing  a  receiver.  The  plaintiffs 
were  no  parties  to  this  agreement  It  was 
made  without  their  knowledge  or  consent 
They  are  not  bound  to  look  to  the  American 
Guild  directly  or  indirectly  for  the  payment 
of  their  claims.  They  are  entitled  to  look 
to  the  property  of  the  defendant  for  pay- 
ment, just  as  if  this  contract  had  never  been 
entered  Into.  If  the  defendant  has  any  prop- 
erty, it  must  be  used  for  the  payment  of  its 
debts;  and  If  there  are  any  claims  due  it 
by  way  of  assessments  or  otherwise,  which 
would  be  liable  to  the  payment  of  the  plaln- 
tiffs'  claims,  these  debts  should  be  collected, 
and  the  amounts  thereof  appropriated  to  the 
payment  of  the  demands  due  the  plaintiffs 
and  other  creditors.  There  being  no  relief 
prayed  against  the  American  Guild,  the  relief 
prayed  for  being  simply  that  the  assets  of  the 
Anvil  be  applied  to  the  payment  of  its  ^ebts, 
the  American  Guild  was  not  a  necessary 
party  to  the  case. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(US  Qa.  3b.  > 

STROUD  T.  HANCOCK.  Sheriff. 

(Supreme  Court  of  Georgia.    Ang.  9,  1902.) 

CHATTBL     KORTOAQB— FORBCLOStmS— DB- 
FENSBS-BOND. 

1.  When,  in  defense  to  the  foreclosure  of  a 
chattel  mortgage,  the  defendant  files  a  connter 
affidavit,  and  gives  a  bond  intended  to  be  such 
as  the  statute  requires  in  such  cases,  and  there- 
upon the  papers  are  returned  to  court,  and  the 
issue  thus  formed  tried  upon  its  merits, — the 
parties  treating  the  bond  as  being  in  conformity 
to  the  statute, — held  that,  after  judgment  against 
the  defendant,  the  surety  on  such  bond,  thouKh 
the  same  be  really  only  a  tortheoming  bond 
payable  to  the  levying  ofBcev,  and  conditioned 
for  the  delivery  of  the  property  at  the  time  and 
place  of  sale,  will  not  be  heard  to  set  up  in 
defense  to  an  action  by  the  officer  on  the  bond 
that  uo  demand  or  notice  to  produce  the  prop- 
erty had  been  given,  or  that  no  levy  had  been 
in  fact  made,  or  that  there  was  really  no  such 
property  in  existence,  belonging  to  the  defend- 
ant in  execution,  as  that  descnbsd  in  the  levy 
or  in  the  bond. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Crawford  coun- 
ty; W.  H,  Felton,  Jr.,  Judge. 

Action  by  Jack  Hancock,  sheriff,  against 
J.  W.  Stroud's  executrix.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

W.  J.  Wallace  and  H.  A.  Mathews,  for 
plaintiff  In  error.  Hardeman,  Davis,  Turner 
&  Jones,  for  defendant  In  error. 

FISH,  3.  Jack  Hancock,  sh^ff  of  Craw- 
ford  coimty,  brought  suit  against  Mrs. 
Stroud,  widow  and  executrix  of  J.  W.  Stroud, 
maldng  by  bis  petition  substantially  the  fol- 
lowing case:  In  October,  1897,  Napier  Bros. 
foreclosed  in  the  superior  court  of  Pike  coun- 
ty a  mortgage  on  personalty  against  A.  6. 
Simmons,  and  petitioner,  as  sheriff,  duly 
levied  on  the  property  In  Crawford  county. 
Simmons  filed  an  affidavit  of  Illegality  to 
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the  mortgage  forecIoBure,  and  gave  a  bond 
for  the  forthcoming  of  the  property,  signed 
by  himself  as  principal,  and  J.  W.  Stroud 
as  surety.  On  the  trial  of  the  issue  formed 
on  the  affidavit,  the  Illegality  was  dismissed, 
and  Judgment  was  rendered  in  favor  of 
Napier  Bros,  for  damages.  The  property 
was  then  duly  advertised  for  sale  in  the 
pajier  in  which  the  sheriffs  advertisements 
are  published,  and,  when  the  day  of  sale 
arrived,  the  sheriff,  during  the  legal  hours 
and  at  the  legal  place  of  sale,  called  for  the 
property,  and  It  was  not  forthcoming.  By 
reason  of  the  breach  of  the  forthcoming 
bond,  petitioner  was  damaged  in  a  named 
sum,  for  which  he  prayed  Judgment  To  this 
petition  the  defendant  filed  a  general  de- 
murrer, which  was  overruled.  She  also  filed 
a  plea  in  which  she  averred  that,  for  want 
of  snffident  information,  she  was  unable  to 
either  admit  or  deny  the  allegations  of  the 
petition  with  reference  to  the  foreclosure  of 
the  mortgage,  and  the  filing  and  trial  of  the 
affidavit  of  illegality,  but  denied  that  any 
levy  had  evw  been  made  upon  the  property 
described  In  the  petition,  and  claimed  that 
she,  as  executrix  of  her  husband,  had  never 
been  notified  to  produce  the  property  at  the 
time  and  place  of  sale^  and  had  no  notice 
that  J.  W.  Stroud  had  ever  signed  such  a 
bond  as  the  one  sued  on  until  after  his 
death,  and  long  after  the  time  when  the 
property  was  advertised  for  sale.  The  sixth 
paragraph  of  the  petition  averred  "that  it 
was  Impossible  for  J.  W.  Stroud  to  produce 
said  property  at  [the]  thne  and  place  of  sale, 
as  J.  W.  Stroud  was  dead,  and  it  was  also 
impossible  for  her  to  produce  said  property, 
not  having  received  any  notice  to  produce 
same  on  said  first  Tuesday  in  November, 
1898;  •  •  •  that  the  property  mortgaged 
to  Napier  Bros,  by  A.  O.  Simmons,  and  which 
it  is  alleged  in  plaintiff's  petition  was  levied 
on  by  Jack  Hancock,  sheriff,  was  not  the 
property  of  said  A.  O.  Simmons;  that  at  the 
time  of  the  execution  of  said  mortgage  A.  6. 
Simmons  did  not  own  the  property  mort- 
gaged  to  Napier  Bros.,  nor  did  A.  Q.  Sim- 
mons own  any  such  property  at  the  time  it 
Is  alleged  said  mortgage  was  foreclosed; 
*  *  *  that  it  was  impossible  for  her  to 
produce  said  property,  as  she  is  informed 
that  no  such  property  as  is  described  in  said 
bond  was  ever  in  existence,  that  A.  G.  Sim- 
mons never  did  own  any  such  property,  and 
that  Jack  Hancock,  sheriff,  never  did  levy 
upon  or  seize  any  such  property  as  is  de- 
scribed in  said  bond;  •  •  •  that  when 
said  mortgage  fl.  fa.  was  placed  In  the  hands 
of  Hancock,  sheriff,  he  •  •  •  turned 
said  fl.  fa.  over  to  W.  J.  P.  Lowe,  deputy 
sheriff;  that  when  said  deputy  sheriff  went 
to  make  said  levy  *  *  *  he  was  inform- 
ed •  *  *  that  A.  G.  Shnmons  did  not 
own  any  such  property  as  set  forth  in  said 
mortgage  fl.  fa.,  and  for  this  reason  said 
deputy  sheriff  did  not  make  levy;  that  on 
the  following  nrornlng  A.  G.  Simmons  came 
42  8.S.-S2 


into  Knoxville,  and  went  to  Hancock,  sheriff, 
and  told  him  that  he  would  admit  or  ac- 
knowledge levy,  whereupon  Hancock,  sheriff, 
made  entry  of  levy  on  [the]  fl.  fa.;  that,  at 
the  time  J.  W.  Stroud  signed  said  bond, 
Hancock,  sheriff,  well  knew  that  no  legal 
levy  had  been  made  on  the  property  set 
out  in  said  bond,  and  well  knew,  also,  that 
the  recital  In  said  bond  to  the  effect  that 
said  property  had  been  levied  upon  by  him 
was  not  true  In  fact;  that  it  was  the  duty 
of  Hancock,  sheriff,  to  put  said  J.  W.  Stroud 
on  notice  as  to  the  truth  or  falsity  of  said 
bond,  and  which  he  failed  to  do.  She  there- 
fore says  that  [neither]  said  J.  W.  Stroud, 
nor  she  as  his  executrix,  is  liable  for  any 
breach  of  said  bond,  Hancock,  sheriff,  being 
primarily  liable  to  the  plaintiff;  •  •  • 
that  inducing,  or  standing  by  and  allowing, 
Stroud  to  sign  said  bond,  when  the  said 
sheriff  Icnew  that  the  recitals  therein  were- 
false,  was  a  moral  fraud  upon  Stroud,  and 
[neither]  he  nor  his  representative  should  be 
held  liable  for  any  breach  of  said  bond."  To 
this  plea  the  plaintiff  demurred  on  the  ground 
that  no  sufficient  reason  was  given  for  the 
failure  of  the  defendant  to  either  admit  or 
deny  the  allegations  of  the  petition  as  to 
the  foreclosure  of  the  mortgage  and  the  fil- 
ing and  trial  of  the  affidavit  of  illegality, 
these  being  matters  of  record  accessible  to 
the  defendant,  and  on  the  further  grounds 
that  the  answer  was  not  good  as  a  plea  of 
non  est  factunr,  and  was  not  responsive  to 
the  allegations  of  the  petition.  To  paragraph 
0  of  the  answer  he  demurred  "because  the 
same  sets  forth  no  defense  to  said  petition, 
and  because  said  defendant  Is  estopped  from 
denying  the  levy  or  ownership  of  said  prop- 
erty by  the  bond  sued  upon."  This  de- 
murrer was  sustained,  and  every  paragraph 
of  the  plea  except  two,  which  were  unim- 
portant, was  stricken.  The  defendant  then 
offered  the  following  amendment  to  her  plea: 
"Defendant  avers  that  the  property  de- 
scribed In  the  entry  of  levy  by  the  sheriff, 
and  set  out  In  the  alleged  bond,  •  •  • 
is  not,  and  was  not  at  the  time  of  the 
alleged  levy,  the  property  of  the  defendant 
in  fl.  fa.,  A.  G.  Simmons,  and  was  not  sub- 
ject to  the  fl.  fa.  in  [the]  hands  of  the 
sheriff  in  favor  of  Napier  Bros.,  and,  in  con- 
sequence of  this  material  fact,  no  damage 
has  been  suffered  by  the  said  Jack  Hancock, 
sheriff,  on  account  of  the  alleged  breach  of 
the  bond."  The  plaintiff  filed  a  general  de- 
murrer to  this  amendment,  which  was  sus- 
tained, and  the  amendment  was  stricken. 
The  bill  of  exceptions  recites  that,  "there 
being  no  issue  raised  by  the  pleas  of  the  de- 
fendant as  to  the  amount  of  the  mortgage 
fl.  fa.  in  favor  of  Napier  Bros.,  to  which  A. 
G.  Simmons  interposed  an  Illegality,  or  as 
to  the  value  of  the  property  described  in  the 
entry  of  levy  by  the  sheriff,  the  plaintiff 
only  Introduced  the  fl.  fa.,  the  Judgment  of 
the  superior  court  of  Pike  county  for  dam- 
ages;   •    •    •    and,   there  being  no  issue 
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for  the  Jury  to  pass  on,  •  •.  *  the  plain- 
tiff's attorney  made  out  and  submitted  a 
calculation  for  the  Jury,  based  on  the  mort- 
gage fl.  fa.  and  the  Judgment  for  damages  In 
Pike  superior  court,  and  the  Jury  •  •  » 
found  accordingly."  Before  this  was  done, 
however,  the  defendant  made  a  motion  for 
a  noDsiiit,  which  was  denied.  The  defend- 
ant excepts  to  the  overruling  of  her  demurrer 
to  the  petition,  to  the  sustaining  of  the  plaln- 
tllTs  demurrers  to  her  plea  and  amendment, 
and  to  the  refusal  of  the  court  to  grant  a 
nonsuit. 

The  only  gnestlon  which  we  feel  called  up- 
on to  decide  Is  that  of  the  legal  sufficiency  of 
those  portions  of  the  plea  and  the  amendment 
thereto  which  were  stricken  on  demurrer,  for 
the  correctness  of  the  rulings  of  the  trial 
court  on  the  demurrer  to  the  petition  and  on 
the  motion  for  nonsuit  are  necessarily  in- 
volved In  the  decision  of  that  question.  It  is 
evident  that  the  bond  sued  upon  Is  not  such 
a  bond  as  Is  contemplated  by  Civ.  Code,  § 
2766,  as  the  accompaniment  of  an  affidavit  of 
Illegality  to  the  levy  of  a  mortgage  fl.  fa. 
That  section  provides  for  a  bond  payable  to 
the  plaintiff  In  fl.  fa.,  "who  may  sue  thereon 
for  condition  broken,"  conditioned  for  the  re- 
ium  of  the  property  when  called  for  by  the 
levying  officer.  The  bond  given  in  the  pres- 
ent case  was  an  ordinary  forthcoming  bond, 
payable  to  the  sheriff,  and  conditioned  for  the 
return  of  the  property  at  the  time  and  place 
of  sale.  The  right  of  the  sheriff  to  recover 
on  such  a  bond,  however,  Is  clearly  determin- 
ed by  the  sweeping  provision  of  the  Civil 
Code  (section  5436)  which  declares:  "All 
bonds  taken  by  the  sheriffs  or  other  execut- 
ing officers,  from  the  defendants  in  execution, 
for  the  delivery  of  property  (on  the  day  of 
sale  or  any  other  time)  which  they  may  have 
levied  on  by  virtue  of  any  fl.  fa.,  or  other 
legal  process  from  any  court  shall  be  good 
and  valid  in  law,  and  recoverable  in  any 
court  In  this  state  having  jurisdiction  there- 
of." The  question  then  arises.  Is  the  surety 
on  an  irregular  bond,  like  the  one  now  under 
consideration,  estopped  by  Its  recitals  to  deny 
the  existence  of  the  mortgaged  property,  or 
the  circumstance  of  tne  levy?  Estoppels  are 
not  favored,  and,  to  support  one  oi  this  char- 
acter, it  must  appear  that  some  benefit  has 
been  received  by  the  party  estopped,  or  some 
Injury  done  to  the  party  In  whose  favor  the 
estoppel  Is  invoked,  which  would  render  It 
miconsclonable  for  the  party  estopped  to  deny 
the  act  or  ch:cumstance  sought  to  be  over- 
come. It  must  be  borne  In  mind  that  while 
the  bond  sued  on  In  this  case  was  not  the  in- 
strument provided  for  by  the  Civil  Code  (sec- 
tion 276C),  It  was  so  treated  by  both  the 
plaintiff  and  the  defendant  In  fl.  fa.,  and 
stood,  for  all  practical  purposes,  in  Hen  of  such 
a  bond.  By  means  of  It,  whether  there  was 
ever  a  levy  upon  the  property  or  not  the 
progress  of  the  execution  was  stayed,  and  the 
defendant  therein  wss  enabled  to  interpose  a 
defense  to  the  foreclosure  of  the  mortgage. 


As,  by  reason  of  the  acteptance  of  this  bond 
by  the  sheriff,  the  defendant  In  fl.  fa.  acquir- 
ed a  definite  and  substantial  benefit  be  would 
be  estopped  to  deny  the  recitations  therein 
in  reference  to  the  levy  and  the  existence  of 
the  property.  Cohen  v.  Broughton,  54  Ga. 
296;  Scolly  v.  Butler,  59  Ga.  849;  Smith  v. 
Camp,  84  Ga.  117,  10  S.  E.  539  (7).  As  Sim- 
mons, the  principal  In  the  bond,  would  be  es- 
topped, there  can  be  no  doubt  that  Stroud, 
his  surety  and  privy  in  contract  would  be 
likewise  estopped. 

It  is  not  Intended  by  the  foregoing  to  bold 
that  there  was  any  legal  obstacle  to  Mrs. 
Stroud's  setting  up  fraud  on  the  part  of  the 
sheriff  in  procuring  the  signature  of  h«  hus- 
band to  the  bond  sued  on.  She  seems  to  have 
attempted  In  her  plea  to  make  this  defense, 
but  the  charges  of  fraud  were  not  sufficiently 
clear  and  distinct  to  save  the  answer  from 
the  effects  of  a  demurrer.  Something  more 
than  the  mere  silence  of  the  sheriff  was  nec- 
essary, under  the  averments  of  the  plea,  to 
constitute  fraud  on  his  part.  There  appears 
to  have  been  nothing  to  make  It  to  his  inter- 
est that  the  bond  should  be  given,  and  there 
is  not  even  an  averment  In  the  plea  that  the 
surety  on  the  bond  did  not  know  as  well  as 
the  sheriff,  or  did  not  have  equal  means  with 
the  sheriff  of  knowing,  the  real  facts  in  n*- 
gard  to  the  levy  of  the  mortgage  ft.  fa.  It 
is  not  made  to  appear  that  that  officer  was 
under  any  duty,  legal  or  moral,  to  Inform  tlio 
surety  of  the  true  situation,  and  under  sucb 
circumstance,  of  course,  his  mere  silence 
could  not  constitute  fraud. 

We  deem  it  unnecessary  to  dlscnss  the 
point  made  by  the  plaintiff  In  error  that  she 
received  from  the  sheriff  no  demand  or  no- 
tice to  produce  the  property  at  the  time  and 
place  of  sale.'  We  are  not  aware  of  any  law 
in  this  state  which  requires,  or  even  provides 
for,  such  demand  upon  or  notice  to  elther 
prlnclpal  or  surety  on  a  forthcoming  bond. 
The  point  is  not  argued  In  the  brief  of  coun- 
sel' for  the  plaintiff  in  error,  and  will  there- 
fore be  treated  as  having  been  abandoned. 

Judgment  afflilned.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(116  Ga.  :22\ 
CONEY  et  al.  v.  BRUNSWICK  ft  F.  STEAM- 
BOAT CO.  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

INJUNCTION— FARTIB3-USB  OF  PIER. 

1.  The  owner  of  property  who  has  leased  it 
to  another,  who  is  to  iLeep  It  in  repair,  has  no 
right  to  maintain  a  petition  for  an  injunction  to 
prevent  interference  with  the  mere  use,  occupa- 
tion, and  enjoyment  of  such  property  in  the 
hands  of  the  leasee  and  during  his  term. 

2.  The  lessee  of  the  owner  of  a  pier,  though 
the  same  extends  into  the  waters  of  the  ocean 
beyond  the  line  of  low-water  mark,  is,  how- 
ever, entitled  to  enjoin  from  using  the  same  one 
who  buses  his  alleged  right  to  do  so  solely  upon 
the  claim  that  it  is  a  public  piei; 

(Syllabus  by  the  Court) 
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Error  from  saperlor  court,  Glynn  county; 
J.  W.  Bennet,  Judge. 

Action  by  the  Brunswick  &  Florida  Steam- 
boat Company  and  others  against  Coney  & 
Parker  and  otbets.  Tapper  &  Co.  were  there- 
after added  sfi  parties  plaintiff.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  At- 
firmed.  N 

Ernest  Dart  and  Crovatt  &  Wbltfleld,  for 
plaintiffs  in  error.  W.  B.  Kay,  for  defend- 
ants in  error. 

FISH,  J.  Tbis  was  an  application  by  the 
Bmnswlek  &  Florida  Steamboat  Company, 
hereinafter  called  the  "Steamboat  Company," 
against  Coney  &  Parker  and  others,  to  enjoin 
the  defendants  from  using  a  wharf  called 
"Ocean  Pier,"  on  St  Simon's  Island,  for  the 
purpose  of  landing  thereat  vessels  carrying 
passengers.  The  orlghial  petition  was  amend- 
ed by  maktaig  Tupper  &  Co.  parties  plaintiff, 
who  alleged  that  they  had  leased  from  the 
original  plaintiff  the  pier  In  question,  with  the 
right  to  the  exclusive  use  thereof.  The 
amendment  was  allowed  over  objection  by  the 
defendants.  The  defendants  filed  a  demurrer 
to  the  petition,  and  also  answered  the  same. 
At  an  Interlocutory  hearing  which  followed, 
the  court,  upon  considering  the  petition,  de- 
murrer, answer,  and  the  evidence  submitted, 
granted  an  injunction  as  prayed. 

1.  It  is  quite  clear,  we  think,  that  no  In- 
junction should  have  been  granted  in  favor  of 
the  Steamboat  Company,  the  original  plaintiff. 
The  purpose  of  the  Injunction  was  merely  to 
restrain  Interference  with  the  use,  enjoyment, 
and  occupation  of  the  pier.  For  the  time 
being,  the  exclusive  right  to  the  use  of  the 
pier  was  in  Tupper  &  Co.,  the  lessees  of  the 
plaintiff,  and  any  interference  therewith  by 
the  defendants  could  affect  injuriously  the 
lessees  only,  they  having  bound  themselves 
to  keep  the  pier  In  repair.  There  was  no  oc- 
casion, therefore,  for  the  Steamboat  Company 
to  Invoke  equitable  aid  to  prevent  such  inter- 
ference. As  to  this  matter,  an  appropriate 
direction  will  be  given. 

2.  There  was  evidence  sufficient  to  warrant 
the  judge  In  finding  that  the  pier  in  question 
was  originally  constructed  by  a  street-railroad 
company,  which,  under  Its  franchises,  had  the 
right  to  erect  and  use  an  improvement  of  this 
kind,  and  also  that  the  rights  and  franchises 
of  this  company  had  duly  and  regularly  passed 
to  the  Steamboat  Company,  as  the  successor 
In  right  and  title  of  the  street-railroad  com- 
pany above  mentioned,  and  that  the  Steam- 
boat Company  had  partially  rebuilt  the  pier, 
and  kept  it  in  repair,  and  had  the  exclusive 
use  of  the  same  for  many  years.  It  also  ap- 
peared that  the  defendants,  recognizing  the 
right  of  the  Steamboat  Company  to  possess 
and  ose  the  pier  in  question,  had,  dnrlng  the 
previous  season,  paid  It  for  the  privilege  of 
landing  their  steamboats  there.  Indeed,  the 
conrt  was  authorized  to  find  from  the  evidence 
that  the  defendants  had  admitted,  prior  to  the 


Institution  of  this  suit,  that  they  had  no  right 
to  use  the  pier  without  paying  for  the  priv- 
ilege. Their  alleged  right  to  use  It  at  all  wa.1 
based  solely  upon  the  claim  that  it  was  "a 
public  pier,"  at  which  any  person  could  law- 
fully land  his  craft.  We  are  of  opinion  that 
In  so  far  as  the  Injunction  protected  the  rights 
of  Tupper  &  Co.,  the  lessees,  from  interfer- 
ence by  the  defendants.  It  was  properly  grant- 
ed. Under  the  facts  appearing,  the  pier  in 
question  could  not  properly  be  characterized 
as  a  "public  pier,"  save  only  upon  the  theory 
that  It  extended  out  Into  the  waters  of  the 
ocean  beyond  the  line  of  low  water,  and  that 
to  this  extent  at  least  it  was  open  to  the 
entire  public.  We  do  not  think  that  this  bare 
fact  entitled  the  defendants  to  treat  and  use 
the  pier  as  public  property.  It  may  be  that 
the  state  of  Georgia  might  have  authority  to 
cause  the  removal  of  so  much  of  the  struc- 
ture as  extended  into  the  waters  of  the  ocean. 
If  It  appeared  that  It  was  erected  there  with- 
out the  proper  authority  from  the  state.  What 
may  be  the  law  In  this  regard  is  not  a  ques- 
tion which  now  presents  itself  for  our  deter- 
mination. The  owner  of  the  pier  before  leas- 
ing it,  and  Its  lessees  after  the  lease  had  been 
made,  were.  In  our  judgment,  entitled  to  Its 
exclusive  use  and  enjoyment  as  against  one 
settlUK  np  no  better  claim  than  that  pre- 
sented by  the  defendants.  As  we  have  seen, 
there  was  evidence  to  the  effect  that  they 
themselves  recognized  that  the  rights  of  the 
Steamboat  Company  and  its  lessees  were  su- 
perior to  tbelrs,  and  that  they  only  claimed 
the  right  to  use  the  pier  npon  paying  for  the 
privilege.  The  right  to  demand  pay  for  the 
use  would,  it  seems,  carry  with  it  the  right 
to  prevent  Interference,  unless  the  party  seek- 
ing the  use  should  resort  to  condemnation  pro- 
ceedings, and  thus  acquire  a  right  to  the  use, 
and  pay  for  the  same  accordingly. 

There  la  In  the  bill  of  exceptions  an  assign- 
ment of  error  alleging  that  the  judge  erred  In 
allowing  the  amendment  making  Tupper  &  Co. 
parties  plaintiff;  to  which,  as  we  have  seen, 
the  defendants  objected  at  the  time  the  amend- 
ment was  offered.  We  cannot  now  pass  npon 
this  exception,  for  the  reason  that  the  case 
came  here  on  a  fast  writ  of  error,  which  prop- 
erly brings  to  this  court  only  the  interlocutory 
order  granting  the  Injnnctlon. 

Judgment  affirmed  with  direction.  AH  the 
justices  concurring,  except  LEWIS,  J.,  abSiSit 
on  account  of  sickness. 


(116  Oa.  48) 
BASTT^IOR  r.  8017THBRN  ET.  CO. 
(Snpreue  Conrt  of  Geor^a.    July  24, 1902.) 

HKARSAT  ETIDENCE. 

1.  Since  ordinary  hearsay  testimony  Is  not 
only  inadmissible,  but  wholly  without  probatlva 
value,  its  Introduction  without  objection  does 
not  give  it  any  weight  or  fore*  whatever  in  es- 
tablishing a  fact. 

(Syllabus  by  the  Conrt) 

Error  from  city  court  of  Floyd  county; 
John  H.  Beece,  Judge, 
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Action  b7  B.  L.  EostlSck  against  the  Soatb- 
em  Railway  Cotnpany.  Judgment  for  de- 
fendant, and  plaintiff  brings  en-or.     Revei'sed. 

W.  J.  Neel  and  J.  M.  Neel,  for  plaintiff  In 
error.  Shumate  &  Maddox  and  Harris, 
Chamlee  &  Harris,  for  defendant  In  error. 

LUMPKIN,  P.  J.  Mrs.  EastUcIc  brought 
against  the  railway  company  an  action  for 
the  homicide  of  her  husband,  was  nonsuited, 
and  thereupon  excepted.  She  introduced,  at 
the  trial,  evidence  warranting  a  finding  that 
the  deceased  was  iiilled  by  the  running  of  a 
train  of  the  defendant  She  also  introduced 
testimony  tending  to  show  that  the  engineer 
In  charge  of  the  train  made,  after  the  homi- 
cide, certain  declarations  to  the  effect  that 
the  deceased  was  sitting  upon  the  track, 
"with  his  hands  up  to  his  jaws,"  when  his 
presence  was  dlscoTered.  Without  objection 
from  the  plaintiff,  several  of  the  witnesses 
introduced  In  her  behalf  were  permitted  on 
cross-examination  by  the  defendant's  counsel 
to  state  In  detail  all  that  the  engineer  said 
on  that  occasion.  If  the  declarations  on  his 
part  which  were  testified  to  were  true,  he 
exercised  such  diligence  In  the  premises  as 
would  undoubtedly  relieve  the  company  from 
all  liability  for  the  homicide.  There  can  be 
no  question  that  the  plaintiff,  but  for  the 
testimony  with  respect  to  these  declarations 
of  the  engineer,  would  have  been  entitled  to 
go  before  the  Jury,  for  the  evidence  as  to  the 
cause  of  her  husband's  death.  In  connection 
with  the  legal  presumption  of  negligence 
against  the  company,  was  sufficient  to  make 
out  In  her  behalf  a  prima  facie  case.  Ought 
she  to  have  been  denied  the  privilege  of  hav- 
ing the  Jury  pass  upon  the  case  merely  be- 
cause of  the  Introduction  of  the  hearsay  tes- 
timony above  pointed  out?  We  think  not. 
Such  testimony,  save  as  to  well-defined  ex- 
ceptions, Is  inadmissible  for  any  purpose,  be- 
cause It  Is  wholly  without  probative  value. 
The  fact  that  It  Is  admitted  cannot  give  It 
any  such  value.  In  other  words,  testimony 
of  this  character  which  does  not  come  within 
any  of  the  exceptions  Just  referred  to  Is, 
in  legal  contemplation,  wholly  worthless,  and 
has  been  so  regarded  and  treated  through  all 
the  ages  of  the  Englisn  law  While  a  party 
who  permits  hearsay  testimony  to  be  intro- 
duced without  objection,  or  who  has  himself 
Introduced  such  testimony,  will  hot  be  heard 
to  complain  of  the  fact  that  It  went  to  the 
Jury,  and  must  suffer  whatever  disadvantage 
may  come  of  their  giving  it  sufficient  weight 
to  turn  the  scale  against  him  when  there  Is 
enough  legal  testimony  before  them  to  sup- 
port a  finding  In  favor  of  his  adversary.  It 
will  not  do  to  say  that  such  a  finding,  rest- 
ing upon  hearsay  testimony  alone,  can  law- 
fully stand  merely  because  the  losing  party 
did  not  object  to  such  testimony  when  ottered 
by  his  adversary,  or  himself  Introduced  the 
''me.  No  plaintiff  should  ever,  under  any 
•unstances,  lose  hla  case  when  there  Is 


evidence"  to  warrant  a  recovery  by  him,  and 
the  verdict  or  Judgment  in  favor  of  the  op- 
posite party  has  nothing  upon  which  to  rest 
but  Inadmissible  hearsay  testimony. 

It  ought  not  to  require  the  citation  of  au- 
thority to  establish  the  soundness  of  these 
time-honored  and  thoroughly  settled  proposi- 
tions. We  will,  however,  as  it  happens  to  be 
before  us,  call  attention  to  the  case  of  Bank 
V.  Wooddy,  10  Ark.  638,  which  upon  Its  facts 
is  closely  In  point,  and  in  which  it  was  held 
that:  "Hearsay  Is  inadmissible,  not  only  be- 
cause it  supposes  better  evidence  In  existence, 
but  on  account  of  its  intrinsic  weakness  and 
incompetency  to  satisfy  the  mind;  and  the 
admission  of  this  kind  of  evidence  without 
objection  does  not  give  It  any  new  attribute 
or  weight,  its  nature  and  quality  remaining 
the  same  so  far  as  its  intrinsic  weakness  and 
incompetency  to  satisfy  the  mind  are  con- 
cerned." In  the  opinion  delivered  by  Mr. 
Justice  Scott,  he  makes  it  very  clear  that  or- 
dinary hearsay  testimony  should  not  be  treat- 
ed as  sufficient  to  establish  any  fact  Our 
own  case  of  Barclay  v.  Waring,  58  Ga.  86, 
is  on  the  same  line,  and  affords  an  apt  illus- 
tration of  the  application  of  the  rule  that 
testimony  which  is  Incompetent  and  Inad- 
missible because  the  law  stamps  it  as  wholly 
unworthy  of  consideration  or  credit  cannot 
merely  because  it  may  not  have  been  chal- 
lenged on  the  trial  of  a  case,  be  treated  by 
a  reviewing  court  as  having  any  probative 
force  or  value  whatever.  The  present  case 
ought  to  have  gone  to  the  Jury.  Had  It  been 
submitted  to  them,  and  the  engineer  had  as 
a  witness  testified  without  contradiction  to 
the  truth  of  the  statements  embraced  In  hla 
alleged  declarations,  a  verdict  for  the  de- 
fendant would  have  been  well  warranted. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


CU«Oa.  224) 
ATLANTIC  &  B.  R.  CO.  et  al.  ▼.  SOUTH- 
ERN PINE  CO.  OF  GEORGIA. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

MISJOINDER    OF    PARTIES— INJUNCTION- 
BREACH  OF  CONTRACT. 

1.  A  misjoinder  of  parties  plaintiff  results 
from  joining,  with  one  having  a  right  to  main- 
tain an  equitable  proceeding  to  enjoin  a  threat- 
ened breach  of  contract,  persona  between  whom 
and  the  defendant  to  the  action  there  is,  with 
respect  to  the  subject-matter  thereof,  no  privity 
of  contract,  and  who  for  tliat  reason  have  no 
concern  in  the  outcome  of  the  litigation. 

2.  As  the  real  party  at  interest  in  the  present 
case  failed  to  estabUsh  by  proof  any  contractual 
relation  with  the  defendant  au  interlocutory 
injunction  was  properly  refused. 

(Syllabns  by  the  Court) 

Error  from  superior  court.  Coffee  county; 
J.  W.  Bennet  Judge. 

Action  by  the  Atlantic  &  Birmingham  Rail- 
road Company  and  others  against  the  South- 
em  Pine  Company  of  Georgia.    Judgment  for 

f  L  8m  laJuoUon,  T»L  XI.  Cant  Dix.  i  MH. 
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defendant,  and  platntUTs  bring  error.    AflSrm- 
ed. 

3.  Im  Sweat,  for  plaintiffs  in  error.  W.  B. 
Kay  and  John  O.  McDonald,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  A  petition  for  Injunc- 
tion and  other  relief,  in  which  the  Southern 
Pine  Company  of  Georgia  was  named  as  de- 
fendant, was  filed  by  "the  Atlantic  &  Bir- 
mingham Railroad  Company,  formerly  the 
Waycross  Air  Line  Railroad  Company,  and 
J.  B.  Wadley,  J.  L.  Sweat,  C.  C.  Grace,  W. 
W.  Beach,  A.  Sessoms,  and  J.  S.  Bailey; 
also  J.  S.  Bailey  &  Co.  and  J.  B.  &  T.  Bunn, 
who  sue  for  the  use  of  said  railroad  com- 
pany." The  action  appears  to  have  been 
brought  In  renewal  of  the  litigation  involved 
in  the  case  of  Waycross  Air  Line  R.  Co.  v. 
Southern  Pine  Co.,  115  Ga.  7,  41  S.  E.  271, 
in  which  this  court  held  that  the  railroad 
company  could  not.  In  Its  own  name  and 
right.  Invoke  the  relief  sought  by  It  In  ad- 
dition to  the  facts  then  relied  on,  which  are 
set  forth  In  the  opinion  filed  in  that  case  by 
Chief  Justice  Simmons,  the  plaintiffs  in  the 
present  proceeding  alleged  the  following: 
The  Atlantic  &  Birmingham  Railroad  Com- 
pany Is  the  legal  successor  of  the  Waycross 
llr  Line  Railroad  Company.  On  February 
4,  1889,  in  pursuance  of  a  previous  under- 
standing between  the  stockholders  of  the 
latter  company  ana  certain  parties  to  whom 
its  line  of  railway  had  been  sold,  a  written 
contract  was  duly  entered  into  "by  and  be- 
tween said  J.  S.  Bailey  &  Company  and  the 
said  Waycross  Air  Line  Railroad  Company" 
whereby,  in  consiaeration  of  certain  reduced 
freight  rates  and  other  inducements  offered 
by  the  railroad  company,  Bailey  &  Co.,  who 
were  the  owners  of  a  large  tract  of  timber, 
agreed  to  erect  a  sawmill,  and  to  ship  over 
that  company's  line  the  entire  marketable 
product  manufactured  from  the  timber  stand- 
ing upon  various  lots  of  land  which  com- 
prised the  tract  Just  referred  to.  Bailey  & 
Go.  subsequently  sold  this  tract  of  timber 
to  J.  B.  &  T.  Bunn,  under  covenant  by  them 
to  perform  the  above-mentioned  contract,  and 
they.  In  turn,  sold  the  timber  to  the  Southern 
Pine  Company  under  a  like  covenant!  That 
company  erected  a  sawmill  upon  the  land, 
and,  agreeably  to  its  covenant  with  J.  R.  & 
T.  Bunn,  shipped  lumber  over  the  Waycross 
Air  Line  Railroad  "until  the  month  of  April 
in  the  year  1901,  when,  upon  said  sawmill 
•  •  •  being  destroyed  by  fire,  said  Way- 
cross  Air  Line  Railroad  Company  and  snid 
bonthem .  Pine  Company  of  Georgia  there- 
upon agreed  that,  upon  the  same  terms,  and 
with  existing  rights  and  privileges,  the  Ball- 
ley  &  Company  timber  should  thereafter  be 
sawed  at  the  Nlcholls  mUl  •  •  •  of  the 
said  Southern  Pine  Company  of  Georgia,  and 
the  lumber  therefrom  shipped  over  the  said 
Waycross  Air  Line  Railroad,  the  only  new 
condition  demanded  of  plaintiff  [the  Air  Line 


Railroad  Company,  presumably]  by  defendant 
being  additional  switch  facilities  at  that 
point,  and  for  the  purposes  aforesaid,  which 
were  furnished";  whereupon  the  Southern 
Pine  Company  continued,  tat  a  short  time, 
to  make  its  shipments  of  lumber  over  the  Air 
Line  Railroad  at  the  reduced  rates  of  freight 
agreed  on,  Later,  however,  it  diverted  its 
shipments  to  other  transportation  lines,  and 
refused,  and  still  refuses,  to  comply  with  its 
obligations  under  the  contracts  above  refer- 
red to,  notwithstanding  "the  said  railroad 
company,  relying  upon  the  terms  and  Condi- 
tions of  the  contracts,  covenants,  and  agree- 
ments aforesaid,  and  acting  thereunder  in  the 
utmost  good  faith,  expended  large  sums  In 
the  Improvement  and  better  equipment  of  its 
said  road  to  enable  It  properly  to  transport 
the  lumber  sawed  from  the  aforesaid  tim- 
ber." The  result  of  the  refusal  on  the  part 
of  the  Southern  Pine  Company  to  comply 
with  its  obligations  in  the  premises  has  been 
"to  deprive  said  railroad  company  of  revenue 
arising  from  Its  proportion  of  the  freight 
rate  provided  for"  in  said  contracts,  "amount- 
ing to  fifty  thousand  dollars,  or  other- large 
sum.  In  which  sum  said  railroad  company 
has  been  damaged;  and  unless  said  Southern 
Pine  Company  of  Georgia  is  restrained  and 
enjoined  and  compelled  to  specifically  per- 
form the  terms  and  conditions  of  the  agree- 
ments, contracts,  and  covenants  aforesaid,  by 
shipping  the  lumber  sawed  from  said  timber 
over  the  road  of  said  railroad  company, 
•  •  •  It  will  be  further  defrauded  and 
damaged  in  the  additional  amount  of  fifty 
thousand  dollars,  or  other  large  sum."  The 
Southern  Pine  Company,  "If  permitted  to  cut 
and  divert  the  shipment  of  the  lumber  as 
aforesaid,  would  not  be  able  to  respond  in 
damages,  and,  besides,  is  subject  to  have  its 
affairs  wound  up  at  any  time  and  to  be  dis- 
solved." Though  the  sum  Just  named  would 
be  the  approximate  amount  of  the  loss  sus- 
tained, "it  would  be  difiScult  to  properly  es- 
timate said  damages;  and,  moreover,  the 
said  railroad  company  requires  all  the  rev- 
enue to  which  it  is  entitied  promptiy-pald, 
from  time  to  time,  to  meet  its  operating  ex- 
penses, •  •  •  and  hence  the  loss.  Injury, 
and  damage  to  which  it  is  and  would  be 
subjected  •  •  •  are  Irreparable."  To 
the  end  that  a  multiplicity  of  suits  may  be 
avoided,  it  is  necessary  that  the  rights  and 
duties  of  all  parties  concerned  should  be  as- 
certained and  determined  in  one  and  the 
same  action.  The  following  amendment  was 
subsequentiy  presented  and  allowed:  "And 
now  comes  [7]  plaintiffs  In  above-stated  case, 
and,  by  leave  of  the  court,  amends  [7]  the 
petition  filed  therein,  so  far  as  concerns  J. 
S.  Bailey  &  Company  and  J.  R.  &  T.  Bunn, 
or  effects  [7]  them  in  any  wise  whatever,  by 
alleging  that  the  contract  set  out  In  the 
fourth  paragraph  of  said  petition  [viz.,  that 
between  Bailey  &  Co.  and  the  Air  Line  Rail- 
road Company]  alleged  to  have  been  made 
and  executed,  and  the  damages  sustahied  by 
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the  railroad  company  for  a  breach  thereof. 
Is  BO  alleged  by  the  plaintiff  the  Atlantic  & 
Birmingham  Railroad  Company." 

The  plaintiffs'  petition  was  met  by  a  spe- 
cial demmrer  containing  various  grounds,— 
among  them,  the  following:  (1)  "There  is 
a  misjoinder  of  parties  plaintiff,  there  being 
no  connection,  contractual  or  otherwise, 
shown  between  defendant  and  any  of  the 
plaintiffs  except  J.  R.  &  T.  Bunn";  (2)  "no 
cause  of  action  Is  alleged  or  attempted  to 
be  shown  against  defendant  In  favor  of  said 
J.  R.  &  T.  Bunn,  said  plaintiff  not  being 
alleged  to  have  suffered  any  Injury  or  dam- 
age, and  no  breach  of  the  alleged  contract 
between  defendant  and  said  J.  R.  &  T.  Bunn 
being  alleged";  (3)  "there  Is  neither  privity 
nor  mutuality  of  contract  alleged  or  shown 
between  defendant  and  said  plaintiffs  J.  S. 
Bailey  &  Co.,  J.  S,  Bailey,  J.  B.  Wadley,  J. 
li.  Sweat,  C.  C.  Grace,  W.  W.  Beach,  or  A. 
Sessoms,  nor  is  there  alleged  any  breach  of 
any  contract  between  them,  or  either  of 
them,  and  defendant,  nor  is  it  alleged  that 
they,  or  either  of  them,  have  suffered  any 
injiury  or  damage  at  the  hands  of  defendant, 
and  therefore  they  are  improper  parties  plain- 
tiff"; (4)  that  the  allegation  of  the  petition 
with  respect  to  the  sale  of  the  Air  Line 
Railroad  to  Wadley  and  his  associates,  and 
the  subsequent  contract  between  the  railroad 
company  and  Bailey  &  Co.,  are  wholly  Im- 
material and  irrelevant,  as  are  also  the  al- 
legations as  to  the  contract  between  Bailey 
&  Co.  and  J.  R.  &  T.  Bunn  and  that  between 
the  firm  last  named  and  the  Southern  Pine 
Co.;  (5)  there  is  no  charge  of  Insolvency  on 
its  part;  and  (6)  "It  appears  from  said  peti- 
tion that  the  damage  alleged  is  capable  of 
computation,  and  no  facts  are  alleged  going 
to  show  that  a  Judgment  in  law  should  not 
be  obtained  thereior,  or  tnat  sucn  a  juag- 
ment,  if  obtained,  could  not  be  collected  from 
the  defendant"  The  Southern  Pine  Com- 
pany also  flled  an  answer  in  which  it  denied 
that  it  had,  as  alleged,  upon  the  burning  of 
Its  sawmill,  entered  into  a  contract  with  the 
Air  I/ine  Railroad  Company,  such  as  that 
declared  upon,  or  a  contract  of  any  kind 
with  respect  to  the  shipment  over  its  line  of 
all  of  the  lumber  manufactured  from  what 
was  known  as  the  "Bailey  &  Co.  tract  of 
timber."  An  Interlocutory  hearing  of  the 
case  was  had  upon  the  plaintiffs'  petition  as 
amended,  and  the  defendants  demurrer  and 
answer  thereto,  at  which  much  evidence  was 
Introduced  by  both  sides,  and  which  resulted 
In  an  order  denying  the  injunction  prayed 
for.  Error  la  assigned  upon  the  passing  of 
this  order. 

1.  In  view  of  the  decision  rendered  by  this 
court  in  Waycroea  Air  Line  R.  Co.  v.  South- 
ern Pine  Co.,  cited  supra,  it  Is  obvious  that, 
aa  waa  clearly  pointed  out  In  the  defendant's 
special  demurrer,  "there  is  neither  privity  nor 
mutuality  of  contract  alleged  or  shown  be- 
tween" the  Southern  Pine  Company  and 
"Bailey  *  Co.,  J.  S.  Bailey,  J.  E.  Wadley,  J. 


L.  Sweat,  C.  C.  Grace,  W.  W.  Beach,  or  A. 
Sessoms."  Accordingly,  none  of  these  parties 
should  have  been  joined  with  either  the  rail- 
road company  or  J.  R.  &  T.  Bunn  as  plain- 
tiffs to  the  action.  It  is  true  that  privity  of 
contract  is  shown  l>etween  the  defendant  and 
J.  R.  &  T.  Bunn;  but  why  they  were  deemed 
necessary,  or  even  proper,  parties  to  the  pres- 
ent action,  is  not  altogether  clear.  Apparently 
they  bad  nothing  more  than  a  bare  speaking 
acquaintance  with  the  Waycross  Air  Line  Rail- 
road Company,  and  do  not  appear  to  be  on 
terms  of  any  greater  Intimacy  with  Its  suc- 
cessor. They  were  not  parties  to  the  alleged 
contract  between  the  Air  Line  Railroad  Com- 
pany and  the  Southern  Pine  Company,  and 
therefore  have  no  right  to  demand  its  enforce- 
ment. It  Is  equally  apparent  that,  as  the  Air 
Line  Railroad  Company  was  not  a  party  to 
the  contract  between  the  defendant  and  J.  R. 
&  T.  Bunn,  the  plaintiff  railroad  company  can 
claim  nothing  under  that  contract.  While  J. 
R.  &  T.  Bunn  undertake  to  "sue  for  the  use 
of  said  railroad  company,"  they  do  not  set  gp 
any  facts  going  to  show  they  have  a  right  to 
maintain  the  action  for  their  own  benefit  or 
protection,  and  are  therefore  In  a  position  to 
nominate  the  plaintiff  railroad  company  as 
usee.  They  cannot  possibly  sustain  any  in- 
Jury  or  loss,  save  In  the  event  they  are  called 
upon  by  Bailey  &  Co.  to  respond  In  damages 
for  a  breach  of  contract  Tha  plaintiffs'  peti- 
tion does  not  seem  to  have  been  framed  upon 
the  theory  that,  unless  the  Southern  Pine 
Company  is  enjoined  from  making  itself  fur- 
ther liable  In  damages,  there  is  reason  to  ap- 
prehend that  the  Atlantic  &  Birmingham  Rail- 
road Company  will  enter  suit  upon  the  con- 
tract between  Its  predecessor  and  Bailey  & 
Co.,  and  that  they,  in  turn,  will  institute  an 
action  for  damages  on  the  contract  between 
them  and  J.  R.  &  T.  Buun,  who,  because  of 
the  Insolvency  of  the  defendant,  will  be  the 
ultimate  sufferers.  We  certainly  would  not 
feel  authorized  to  place  upon  the  petition  such 
a  construction,  had  It  been  demurred  to  on  the 
ground  that  there  was  a  misjoinder  of  causes 
of  action.  Giving  effect  to  the  amendment 
filed  to  the  petition,  wherein  It  was  explicitly 
stated  that  neither  Bailey  &  Co.  nor  J.  R.  & 
T.  Bunn  joined  with  the  plaintiff  railroad  com- 
pany in  alleging  the  execution  and  breach  of 
the  contract  between  Its  predecessor  and 
Bailey  &  Co.,  we  are  forced  to  the  conclusion 
that  the  idea  of  the  pleader  waa  that  by  mak- 
ing the  firm  of  J.  R.  &  T.  Bunn,  i  nominal 
party  plaintiff,  ostensibly  interested  In  pro- 
tecting the  Atlantic  &  Birmingham  Railroad 
Company  against  further  loss,  it  would  be 
placed  in  a  situation  where  it  could  demand 
the  enforcement  of  a  contract  to  which  It  was 
not  a  party,  and  in  which  it  had  no  interest 
whatsoever.  It  Is  not  within  the  province  of 
a  court  of  equity  to  make  parties  to  contracts. 
This  we  undertook  to  decide  when  the  caa» 
above  dted  was  before  ua.  Under  the  aver^ 
ments  of  the  plaintiffs'  petition  aa  amended, 
J.  B.  ft  T.  Bonn  appear  to  be  neither  morb 
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nor  less  than  Interlopers,  attempting  to  inter- 
meddle In  a  legal  controversy  witb  tbe  out- 
come of  which  they  have  no  real  concern.  If, 
for  their  own  protection  and  the  incidental 
benefit  of  the  plaintltt  railroad  company,  they 
desired  to  enforce  by  way  of  injunction  the 
contract  between  them  and  the  Southern  Pine 
Company,  they  should  have  instituted  In  their 
own  name  and  right  a  separate  and  independ- 
ent proceeding,  fuUy  setting  forth  the  facts 
upon  which  they  relied  as  entitling  them  to 
equitable  relief.  If  the  Southern  Pine  Com- 
pany is,  in  point  of  fact  insolvent,  and  there- 
fore unable  to  respond  in  damages,  we  see  no 
reason  why  such  a  proceeding  might  not  have 
been  successfully  prosecuted.  But  It  Is  a  mat- 
ter of  grave  doubt  whether  J.  R.  &  T.  Bunn 
wonld  be  entitled  to  an  injunction  upon  the 
theory  that  the  damages  resulting  from  a  fur- 
ther breach  by  the  Southern  Pine  Company  of 
Its  contract  with  them  would  be  Incapable  of 
ascertainment  since,  were  this  true,  they  covild 
not  be  held  liable  on  their  covenant  to  Bailey 
&  Co.  for  more  than  nominal  damages,  the 
payment  of  which  would  not  operate  as  an 
Irreparable  tojury,  to  prevent  which  a  court 
exercising  equitable  Jurisdiction  could  be 
called  upon  to  adopt  prompt  and  rffectlve 
measures. 

2.  As  has  been  seen.  It  was  alleged  In  the 
plaintifts'  petition  that  after  the  sawmill 
erected  by  the  Southern  Pine  Company  was 
destroyed  by  Are,  It  entered  Into  a  new  and 
Independent  contract  with  the  Waycross  Air 

.  Line  Company  with  respect  to  the  future  ship- 
ment of  lumber  over  that  company's  line  of 
road.  We  are  much  Inclined,  however,  to 
agree  with  counsel  for  the  defendant  In  error 
that  no  satisfactory  reason  was  assigned  why 
It  was  necessary  to  the  protection  of  the  rail- 
road company  that  the  Southern  Pine  Com- 
pany should  be  enjoined  from  committing  a 
further  breach  of  this  alleged  contract.  But 
be  this  as  It  may,  his  honor  below  rightly  held 
that  the  plaintiff  railroad  company  was  not 
entitled  to  the  extraordinary  relief  sought;  for 
on  the  Interlocutory  hearing  of  the  case  the 
fact  was  developed  that  no  such  contract  was 
ever  entered  Into  by  and  between  the  South- 
em  Pine  Company  and  the  Waycross  Air  Line 
Railroad  Company.  As  the  rulings  above  an- 
nounced practically  dispose  of  the  case  upon 
Its  substantial  merits,  we  deem  it  tmnecessary 
to  deal  with  other  points  presented  by  the 
bin  of  exceptions. 

.Judgment  afBrmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 

'  of  sickness. 

(116  Oa.  298) 

WALDEJN  T.  A.  P.  BBANTLBT  CO. 
(Snpreme  Conrt  of  Georgia.    Aug.  9,  1902.) 

HOMESTEAD  BXEMPTIONS. 
1.  Though  land  bought  with  the  proceeds  of 
a  homestead  is  homestead  property,  and  ordina- 
rily stands,  as  to  exemptions  from  sale,  on  the 

%i.  See  Homestead,  toI.  25,  Cent  DIs.  i  23S. 


same  footing  as  the  original  homestead,  this  is 
not  tme  as  against  the  rights  of  one  who,  bona 
fide  and  for  value,  acquires  a  lien  on  'such  land, 
without  knowledge,  either  actual  or  construc- 
tive, of  its  homestead  character. 

2.  Applying  the  rule  above  announced  to  the 
confiioting  evidence  in  the  present  case,  and 
giving  to  the  defendant  in  error  the  benefit  of 
tiiat  view  of  the  same  most  favorable  to  It,  as 
It  was  the  right  of  the  judge  to  do,  there  was 
no  abuse  of  discretion  In  refusing  to  grant  the 
interlocutory  injunction. 

3.  The  ruling  made  in  Broome  v.  Davis,  87 
Ga.  584,  13  S.  E.  749,  is  not  in  conflict  with 
this  ruling. 

(Syllabns  by  the  Conrt) 

Error  from  superior  conrt  Pierce  county; 
Jos.  W.  Bennet  Judge. 

Action  by  a  B.  Walden  agahist  the  A.  P. 
Brantley  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

J(dm  C.  McDonald,  for  plaintiff  in  error. 
Leon  A.  Wilson,  for  defendant  In  error. 

LITTLE,  J.  Walden,  as  head  of  a  family, 
sought  to  enjoin  the  Brantley  Company  from 
selling  a  house  and  lot  in  the  city  of  Way- 
cross.  By  his  petition  he  made  substantially 
the  following  case:  In  March,  1877,  he  had 
set  apart  to  him,  as  the  head  of  a  family, 
a  homestead  of  realty  and  iwrsonalty,  the 
realty  being  a  certain  place  whereon  he  then 
resided.  Thereafter,  In  1881,  under  an  order 
granted  by  the  judge  of  the  superior  court, 
the  realty  and  some  of  the  personalty  exempt- 
ed was  sold,  and  the  proceeds  were  reinvested 
In  a  house  and  lot  on  Albany  avenue,  In  the 
dty  of  Waycross.  In  1899  that  property  was 
exchanged  for  the  houso  and  lot  situated  on 
the  northwest  comer  of  Isabella  and  Bems- 
hart  streets,  in  the  same  city.  He  removed 
his  family  there,  and  that  has  been  their 
home  continuously  to  this  day.  This  last-nam- 
ed property  was  purchased  with  the  proceeds 
of  the  homestead  which  had  been  regularly 
set  apart  to  him.  The  deed  conveying  this 
property  to  petitioner  was  made  by  A.  L, 
Johnson.  It  conveyed  the  land  directly  to 
petitioner,  and  was  duly  witnessed  and  re- 
corded. In  the  year  1901  petitioner  and  C. 
T.  Walden,  his  brother,  engaged  in  the  naval 
stores  and  turpentine  business  In  Clinch  coun- 
ty, and  bargained  for  a  turpentine  plant 
from  one  Guthrie,  who  was  Indebted  to  the 
A.  P.  Brantley  Company.  Guthrie  sold  this 
plant  to  the  petitioner  and  his  brother,  and 
took  their  promissory  notes  In  payment  there- 
for. These  notes  Guthrie  transferred  to  bis 
creditors,  and  in  that  way  the  Brantley  Com- 
pany came  Into  possession  of  them.  Petition- 
er and  his  brother '  borrowed  $500  from  the 
Brantley  Company,  and  executed  a  mortgage 
to  secure  the  notes  so  transferred,  as  well 
as  the  $500  borrowed,  covering  certain  prop- 
erty, among  which  was  the  property  In  ques- 
tion. The  petitioner  alleged  that  he  had  no 
right  to  execute  that  mortgage,  and  that  the 
Brantley  Company  knew,  or  ought  to  have 
known,  such  fact  as  the  property  was  home- 
stead property;  that  the  mortgage  given  cott- 
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talned  a  power  of  sale,  and  the  BranOey 
Company  were  proceeding  xm6.er  that  power 
to  sell,  were  advertising  all  of  the  property 
described  in  the  mortgage,  and,  If  not  re- 
strained, would  sell  the  house  and  lot  In 
Waycross.  Waiving  discovery,  petitioner  ask- 
ed for  an  injunction  to  restrain  the  Brantley 
Company  from  selling  the  house  and  lot  be- 
fore described.  IV>  this  petition  were  attach- 
ed copies  of  the  homestead  proceedings,  which 
were  regular  on  their  face,  and  set  apart  cer- 
tain described  property  as  an  exemption  of 
personalty  and  realty.  On  the  presentation 
of  this  petition,  a  temporary  restraining  or^ 
der  was  granted,  and  a  rule  nisi  directed  to  Is- 
sue. The  defendant  answered,  setting  up  the 
fact  that  petitioner  and  his  brother  had  bor- 
rowed 5500  from  it,  and  had  executed  a  mort- 
gage to  secure  this  sum,  together  with  certain 
promissory  notes  which  it  held  against  the 
firm  of  0.  E.  &  O.  T.  Walden.  It  denied  that 
the  realty  described  in  the  mortgage  was  ob- 
tained by  the  proceeds  of  a  sale  of  a  home- 
stead, but  averred  that  It  was  the  property 
of  the  petition^,  and  was  his  property  at 
the  time  of  the  execution  and  delivery  of  the 
mortgage,  but  alleged  that.  If  the  proceeds  of 
any  homestead  were  invested  in  this  prop- 
Mty,  it  had  no  notice  or  knowledge  of  any 
such  fact  at  the  time,  and  that  it  in  good 
faith  and  for  value  accepted  the  notes  of 
C.  B.  &.  0.  T.  Walden,  and  the  mortgage 
given  to  secure  them.  The  defendant  further 
answered  that  before  the  execution  of  the 
mortgage  it  held  a  note  signed  by  C.  E.  & 
0.  T.  Walden.  payable  to  Guthrie,  for  $750, 
and  that  at  the  time  of  the  maturity  of  the 
same  it  was  not  paid,  and  the  defendant  en- 
tered suit  on  the  same.  Thereupon  the  Wald- 
ens  proposed  that,  if  defendant  would  ad- 
vance them  ?500  In  money  and  goods  for  the 
purpose  of  operating  their  turpentine  busl- 
dess,  they  would  secure  defendant  with  the 
property  mentioned  In  the  mortgage.  This 
proposition  was  accepted,  and  thereupon  the 
makers  of  the  notes  executed  a  mortgage  on 
the  property  described,  which  includea  the 
house  and  lot  in  the  city  of  Waycross,  to 
secure  their  notes,  aggregating  the  sum  of 
11,200.  Before  the  notes  and  mortgage  were 
executed,  the  president  of  the  defendant  com- 
pany asked  both  C.  B.  and  0.  T.  Walden 
If  there  was  any  incumbrance  on  the  property 
sought  to  be  mortgaged,  and  both  stated  to 
him  there  was  not.  They  also  stated  that 
there  was  no  homestead  against  the  property. 
Defendant  acted  In  good  faith  throughout  the 
transaction,  and  took  the  notes  and  mortgage 
bona  fide  and  for  value, -without  any  knowl- 
edge that  any  of  such  property  was  Impressed 
with  the  homestead,  or  proceeds  of  the  home- 
stead. 

At  the  hearing,  it  was  shown  that  in  April, 
1809,  A.  L.  Johnson,  In  consideration  of  $500, 
conveyed  to  Charles  E.  Walden  the  house 
and  lot  in  the  city  of  Waycross,  on  the  comer 
of  Isabella  and  Remshart  streets;  and  after 
testifying  that  he  was  the  head  of  a  family. 


and  that  the  house  and  lot  had  been  purchas- 
ed by  the  proceeds  of  the  homestead  which 
had  been  set  apart  to  him,  he  further  said 
that  before  the  execution  of  the  mortgage 
he  told  Mr.  A.  P.  Brantley,  the  chief  officer 
of  the  defendant  company,  that,  while  there 
was  no  mortgage  or  lien  against  the  property, 
yet  he  had  obtained  a  homestead  for  bis 
family  several  years  ago,  and  that  the  pro- 
ceeds of  that  homestead  was  his  Waycross 
home,  on  which  he  was  about  to  execute  this 
Hen.  He  further  said  that  when  the  original 
homestead  property  was  sold,  and  reinvested 
In  a  home  on  Albany  avenue,  he  did  not  ob- 
tain from  the  owner  any  deed  to  that  place, 
up  to  the  time  he  made  an  exchange  of  the 
property  on  Albany  avenue  for  the  property 
on  Remshart  street,  and  when  he  exchanged 
the  property  on  Albany  avenue  for  his  present 
home  he  had  the  original  owner  to  execute 
titles  to  the  same  to  A.  L.  Johnson,  and  that 
Johnson,  in  turn,  executed  to  plaintiff  title  to 
the  i^operty  on  Isabella  and  Remshart  streets. 
0.  T.  Walden  also  testlfled  that,  befpre  the 
mortgage  to  the  Brantley  Company  was  ex- 
ecuted, he  had  heard  his  brother,  the  petition- 
er, teU  A.  P.  Brantley,  of  the  Brantley  Com- 
pany, that  the  property  he  was  mortgaging 
was  the  proceeds  of  an  alleged  homestead 
set  apart  for  the  use  of  his  family  some  years 
ago.  Defendant  introduced  its  mortgage,  and 
the  evidence  of  two  witnesses  who  testified, 
in  substance,  to  the  facts  set  up  in  its  answer, 
and,  among  other  facts,  that  the  makers  of 
the  mortgage  came  to  an  agent  of  the  com- 
pany and  proposed  to  adjust  their  Indebted- 
ness by  a  mortgage  on  the  property  in  Way- 
cross;  that  this  was  accepted,  and  the  notes 
and  mortgage  then  executed;  and  that,  on  in- 
quiry, each  of  the  mortgagors  said  there  was 
no  homestead  or  exemption  on  the  property. 
At  the  conclusion  of  the  evidence,  the  Judge 
refused  to  grant  the  Injunction  as  prayed  for, 
and  revoked  the  temporary  restraining  order, 
to  which  Walden  excepted. 

1.  The  only  question  which  arises  In  this 
case  is  whether  the  trial  Judge  erred  in  re- 
fusing to  grant  the  injunction.  It  is  not 
contested  that,  at  the  time  of  the  execution 
of  the  mortgage,  0.  B.  Walden  held  a  deed 
to  the  lot  which  he  bad  mortgaged,  and  that 
Johnson,  the  previous  owner,  had  executed 
title  to  him  Individually.  It  has  been  re- 
peatedly ruled  by  this  court  that  property 
purchased  with  the  proceeds  of  a  homestead 
is  as  mvch  exempt  from  levy  and  sale  as  the 
original  property  set  apart  as  a  homestead 
would  be.  In  the  case  of  Johnson  y.  Red- 
wine,  105  Oa.  449,  83  S.  E.  676,  it  was  also 
ruled  that  one  who  takes  a  mortgage  upon 
land  purchased  with  the  proceeds  of  exempt- 
ed property,  and  who  knows,  or  is  charge- 
able with  notice,  that  such  was  the  fact, 
acquires  his  lien  subject  to  the  exemption 
rights.  On  the  other  hand,  the  rule  that  a 
morticagee,  to  the  extent  of  his  Interest  tn  the 
land  mortgaged,  stands  upon  the  same  foot- 
ing as  any  otbtx  bona  fide  purchaser  witboot 
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uotice,  has  been  repeatedly  recognized  (Lane 
V.  Partee,  41  Ga.  202;  Broome  v.  Davis,  87 
Ga.  584,  18  S.  E.  749),  and  that  an  Innocent 
purchaser  of  land,  for  value  and  without 
notice,  is  protected  against  any  secret  equity 
which  another  has  In  snch  land,  so  that  as- 
suming that  the  bonse  and  lot  In  question 
-was  purchased  with  the  proceeds  of  a  home- 
stead regularly  set  apart,  yet  .if,  at  the  time 
of  the  execution  of  the  mortgage,  the  Brant- 
ley Company  did  not  have,  and  were  not 
chargeable  with,  notice  of  such  fact,  and  in 
good  faith  advanced  money  to  Walden  on 
the  security  of  a  lien  on  the  property,  title 
to  which  then  stood  In  his  name,  it  took  a 
lien  superior  to  the  claim  of  the  homestead 
thereon.  On  the  contrary,  if  the  company 
bad. such  notice,  or  was  chargeable  with  the 
same,  the  lien  which  it  took  was  subject  to 
the  homestead  right 

2.  In  this  state  an  interlocutory  Injunction 
is  not  a  matter  of  right,  but  of  discretion. 
This  discretion  is  Intrusted  by  law  not  to 
the  supreme  court,  but  to  the  judges  of  the 
superior  courts.  Barfleld  v.  Pntzel,  92  6a. 
442,  17  S.  B.  616;  Brumby  v.  Bell,  65  Ga. 
116.  If  the  Brantley  Company  took  their 
mortgage  with  notice  that  the  house  and  lot 
on  which  It  took  a  lien  was  homestead  prop- 
erty, either  directly  or  indirectly,  then  the 
Judge  should  have  granted  the  injunction. 
On  tin  contrary.  If  It  did  not  have  such 
notice,  the  Injunction  should  not  hare  been 
granted.  Whether  It  had  notice  or  not  was 
a  question  of  fact  The  evidence  In  relation 
thereto  was  In  direct  conflict.  The  truth  as 
to  the  que'^on  raised  was  involved.  An 
equal  number  of  witnesses  swore  to  the  con- 
trary as  to  this  point,  and  the  judge,  In  de- 
termining the  question,  was  required  to  pass 
on  the  credibility  of  the  witnesses  and  de- 
termine the  truth  of  the  matter.  In  doing 
eo,  he  gave  credit  to  the  witnesses  of  the  de- 
fendant; and,  if  they  were  to  be  believed, 
the  Injunction  was  rightly  and  properly  re- 
fused. This  court  cannot  lawfully  reverse 
the  judgment,  which  depended  upon  the  solu- 
tion of  this  contested  question  of  fact,  unless 
fhe  Judge  abased  his  discretion,  and  we  are 
not  able  to  say  that  be  did.  But  it  is  argued 
by  counsel  for  the  plaintiff  in  error  that  the 
Injunction  ought  not  to  have  been  denied, 
because  the  damage  which  would  be  caused 
to  the  plaintiff  by  a  consummation  of  the 
sale  would  inflict  irreparable  injury  upon 
him  aqd  his  family,  and,  inasmuch  as  the 
question  of  notice  was  a  contested  one,  that 
the  Injunction  should  be  granted  at  least 
until  this  question  was  decided  by  a  jury. 
In  reply  to  this  it  may  be  said  that.  If  the 
plaintiff  had  no  notice,  It  was  his  right  to 
sell  the  house  and  lot  under  his  agreement; 
and,  having  such  right  it  would  work  an 
Injustice  to  him  to  unduly  postpone  it  How- 
ever, these  and  kindred  matters  are  by  law 
left  to  the  determination  of  the  judge  in 
ruling  on  the  application  for  Injunction.  He 
has  ruled  in  this  case.    His  ruling  was  amply 


supported  by  evidence,  and  we,  not  having 
the  Information  as  to  the  witnesses  .who 
testified  In .  the  case  that  the  judge  had, 
would  only  be  indulging  in  a  surmise  were 
we  to  say  that,  in  our  opinion,  the  truth  of 
the  contested  question  was  one  way  or  an- 
other. So  we  do  not  find  that  his  discretion 
was  abused. 

3.  The  ruling  made  in  the  case  of  Broome 
T.  Davis,  supra.  Is  in  no  sense  In  conflict  with 
anything  which  we  have  herein  laid  down. 
While  this  court  there  ruled  that  land  paid 
for  with  homestead  land  was  homestead 
property,  though  the  deed  to  it  be  taken  in 
the  name  of  some  one  else  than  the  head  of 
the  family,  and  reversed  the  judgment  of 
the  trial  judge,  who  held  that  the  property 
was  subject  to  the  mortgage  execution,  be- 
cause of  the  fact  that  It  was  homestead 
property,  yet  an  examination  of  the  case 
distinctly  discloses  that  this  ruling  was  mad€ 
because  at  the  time  of  the  execution  of  th€ 
mortgage  the  creditor  was  charged  with 
notice  of  the  homestead  character  of  the 
land. 

The  trial  Judge  did  not,  In  oiu-  opinion, 
commit  any  error  in  refusing  to  grant  the 
Injunction. 

Judgment  afiSrmed.  All  the  justices  con- 
curring, except  LSWIS,  J.,  absent  on  account 
of  sickness. 


(U6  Ga.  303) 
TICHENOB  V.  WILLIAMS  BLOCK  PAVE 
MENT  CO.  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

COKPORATIONS— STOCK     StJBSCRIPTIONS-COL- 
,     LBCTION  BY  RKCKIVER. 

L  A  court  Of  equity  will  not  anthorize  or  di- 
rect the  receiver  of  a  business  corporation  to 
sue  for  and  collect  unpaid  stock  subscriptions, 
when  It  appears  that  there  is  no  existing  cred- 
itor who  Das  an  uusatisfied  debt  against  the 
corporation,  and  that  the  only  purpose  for 
which  such  authority  is  sought  is  to  provide  a 
fund  for  meeting  obligations,  on  the  part  of  the 
corporation,  which  it  is  altogether  probable  will 
arise  in  the  future,  and  at  a  time  when  the 
corporation  will  have  no  solvent  stockholder. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Pulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  W.  B.  Tlchenor,  receiver,  against 
the  Williams  Block  Pavement  Company  and 
others.  Judgment  for  defendants.  Plaintiff 
brings  error.    Affirmed. 

Burton  Smith  and  Geo.  Gordon,  for  plaln- 
tlfl  In  error.  W.  O.  Wilson  and  Jas.  L.  May- 
son,  for  defendants  in  error. 

LITTLE,  J.  On  the  petition  of  the  Amer- 
ican Bonding  &  Trust  Company  of  Baltimore 
city,  the  assets  of  a  private  corporation  using 
the  name  of  the  Williams  Block  Pavement 
Company  were  placed  In  the  hands  of  Tlch- 
enor, as  permanent  receiver,  and  all  persons 
were  enjoined  from  Interfering  with  him  In  his 
control  of  the  assets  of  that  company.  The 
petition  on  which  the  receiver  vras  appointed 
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alleeed  tbat  In  the  fall  of  1897  the  defendant 
company  paved  North  avenue  from  Teaclitree 
to  West  Peachtree  street,  and  from  West 
Peachtree  to  WUllama  street,  with  wooden 
blocks;  that  this  work  was  done  for  the  city 
of  Atlanta,  under  certain  contracts  made  with 
the  city;  tbat  the  defendant  company  was 
required  to  give  bond,  with  security,  for  the 
execution  of  said  contracts;  that  petitioner 
executed  for  the  defendant  two  bonds,  one  for 
$5,000  and  one  for  $3,000,  to  secure  the  ex- 
ectitlon  of  said  contracts;  that  the  defendant 
company  proceeded  nnder  said  contracts, 
which,  when  completed,  were  accepted  by  the 
city  of  Atlanta;  that  under  the  terms  of  these 
contracts  the  pavements  were  to  be,  kept  In 
good  condition  for  ten  years;  that  about  three 
years  have  elapsed  since  the  work  was  com- 
pleted, and  the  pavement  Is  rapidly  getting 
In  bad  condition,  and  Is  now  In  need  of  im- 
provements In  the  way  of  a  coat  of  tar  or 
some  substance  to  be  put  on  the  wooden 
bloeks,  and  nnless  this  Is  done  the  pavement 
laid  by  the  defendant  company  will  rapidly 
rot;  that  If  these  blocks  should  now  receive 
proper  attention  a  comparatively  small  amount 
of  money  would  put  them  In  a  satisfactory 
condition,  but  if  the  pavements  are  allowed  to 
remain  In  the  present  condition  they  will  rapid- 
ly deteriorate,  and  In  a  short  time  will  require 
many  thousand  dollars  to  put  them  In  repair; 
that  the  city  of  Atlanta,  through  Its  proper 
officer,  has  notified  both  the  defendant  com- 
pany and  petitioner  that  Immediate  steps  must 
be  taken  to  put  these  pavements  In  condition, 
and  petitioner  has  urged  the  defendant  com- 
pany to  do  80,  but  It  has  done  nothing,  and 
Is  making  no  effort  to  do  anything;  that  the 
company  has  gone  out  of  buslDPss,  has  no 
office,  and  its  officers  manifest  indifference  as 
to  the  result;  that  It  did  not  make  a  business 
success;  that  It  was  understood  at  the  time 
the  bonds  were  executed  that  It  had  a  capital 
stock  of  $25,000,  and  that  10  per  cent,  of  this 
had  been  paid  In;  that,  notwithstanding  re- 
peated demands  on  the  part  of  petitioner,  the 
officers  and  stockholders  of  defendant  have 
taken  no  action,  but  refuse  to  do  anything; 
tbat  only  three  of  the  stockholders  are  sol- 
vent, and  one  of  these  claims  that  he  never 
was  a  stockholder,  and  only  one  of  those  who 
Is  solvent  admits  that  be  Is  a  stockholder,  and 
his  assets  are  decreasing  rapidly;  that  the 
only  opportunity  to  collect  any  money  from 
defendant  will  be  through  a  receiver,  and  a 
suit  by  him  against  the  stockholders;  that  the 
amounts  for  which  petitioner  would  be  liable 
on  the  bonds  which  It  executed  are  Increasing 
with  great  rapidity;  that  petitioner  has  been 
unable  to  find  the  stockholders'  book  or  any 
other  book  of  the  defendant  company,  and  Its 
officers  say  they  know  nothing  of  the  books, 
records,  and  papers  of  defendant  Under 
these  allegations,  and  In  response  to  proper 
prayers,  a  receiver  was  appointed  by  consent 
of  the  parties  after  the  city  of  Atlanta  had 
Intervened  and  been  made  a  party  plaintiff 
In  the  case.    Subsequently  Tlchenor,  the  re- 


coher,  filed  In  the  superior  court  of  Fulton 
county  a  petition  hi  which  he  alleged  that 
In  his  opinion,  for  reasons  set  out  In  the  peti- 
tion under  which  the  receiver  was  appointed! 
It  was  necessary  to  call  in  all  of  the  unpaid 
stock  subscriptions  in  order  to  discharge  final 
obligations  and  carry  out  its  contracts.  There- 
fore he  prayed:  First,  for  an  order  authoriz- 
ing and  dU:ectlng  him  to  make  a  call  on  each 
Subscriber  for  tlie  immediate  payment  of  his 
unpaid  subscription,  to  wit,  90  per  cent;  sec- 
ond, that  he  be  authorized  to  sue  such  sub- 
Bcrlbers  as  fall  to  comply  with  such  call.  A 
rule  nisi  was  Issued  and  served,  and  subse- 
quently the  receiver  amended  his  petition,  and 
alleged  that  it  would  require  from  $!i,000  to 
110,000  to  keep  the  pavement  In  repair  during 
the  contract;  that  the  company  bad  failed  to 
keep  the  same  In  repair,  and  there  was  a 
present  demand  by  the  city  on  the  company 
for  repairs  to  the  extent  of  $1,000,  and  de- 
fendant company  has  less  than  $500  assets, 
except  Its  stock  subscriptions;  tbat  most  of 
the  stockholders  are  Insolvent,  and  the  only 
solvent  stockholder  who  admits  himself  to  Ite 
such  Is  wasting  his  assets,  and  will  in  a  few 
years  be  Insolvent;  and  that  the  repah-s  will 
continue  to  be  neces.sary  during  some  years. 
At  the  hearing  the  defendant  company  de- 
murred to  the  petition,  as  amended,  on  the 
grounds  that  no  liquidated  debts  due  by  the 
defendant  company  are  shown  by  the  petition, 
for  the  payment  of  which  the  receiver  would 
be  authorized  to  sue  and  collect  unpaid  stock 
subscriptions;  that  the  amount  sought  to  be 
collected  by  the  receiver  was  largely  In  excess 
of  any  liability  due  by  tlie  defendant,  as 
shown  by  tbe  petition;  that  no  liability  Is 
shown  to  have  been  Incurred  by  the  American 
Bonding  &  Trust  Company  which  the  receiver 
would  be  authorized  to  pay,  should  he  col- 
lect the  subscriptions  as  prayed  for;  and  that 
the  petition  for  receiver  was.  In  effect,  one 
simply  to  collect  and  bold  funds  In  contempla- 
tion of  a  debt  which  might  arise  In  the  ftiturc. 
The  Judge  denied  the  prayer,  sustained  the 
demurrer,  and  dismissed  the  petition.  To 
these  rulings  the  receiver  excepted. 

The  question  thus  arises  whether  the  trial 
Jndge  erred  In  refusing  to  grant  the  prayers 
of  the  receiver.  We  do  not  think  he  did.  It 
does  not  appear  that  the  pavement  company 
was  a  debtor  either  to  tbe  bonding  and  trust 
company  or  to  any  other  i>erson  or  corpora- 
tion. It  Is  true,  the  pleadings  show  that  tbe 
pavement  company  Is  practically  out  of  busi- 
ness, tbat  Its  assets  are  small,  and  that  In 
all  probability  It  would  be  both  unwilling  and 
unable  to  comply  with  the  contracts  which 
It  had  entered  Into  with  the  city  of  Atlanta. 
and  by  Its  failure  so  to  comply  the  American 
Bonding  &  Trust  Ck>mpany  would  at  some 
time  In  the  future,  sooner  or  later,  suffer  loss. 
We  do  not  understand  that  the  subscribers  to 
the  capital  stock  of  a  corporation  are  liable 
for  their  unpaid  subscriptions  to  any  person 
except  (1)  tbe  corporation  In  which  the  shares 
are  held,   and  (2)  the  creditors  of  such  cor- 
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poration;  and,  as  'vre  understand  the  rule,  no 
recoyei7  can  be  had  against  them  by  the 
latter  unless  two  things  are  made  to  appear: 
First,  that  the  corporation  Is  insolvent;  and, 
second,  the  existence  of  a  debt  or  debts  due 
by  the  corporation,  which  the  collection  of 
such  subscriptions  is  Intended  to  liquidate. 
Mr.  Elliott,  in  his  treatise  on  Private  Corpora- 
tions (section  571),  declares  that  "the  right  to 
proceed  against  a  stockholder  is  dependent 
upon  the  existence  of  a  debt  due  from  the 
corporation  to  Its  creditors."  Mr.  Beach,  In 
the  first  volume  of  his  work  on  Private  Cor- 
porations (section  115),  declares,  on  authority, 
that  "at  common  law  the  stockholders  In  a 
corporation  are  not  liable  individually  for  the 
corporate  debts."  In  section  123  of  this  same 
work  he  says:  "The*  personal  liability  of 
stockholders  for  the  debts  of  the  company  is 
secondary  to  that  of  the  company  itself,  and 
does  not  accrue  until  the  corporate  assets 
have  been  exhausted,  or  clearly  shown  to  be 
insufficient  to  meet  the  demands  of  creditors;" 
in  support  of  which  be  cites  many  cases  In 
note  3,  p.  233.  In  their  treatise  on  Private 
Corporations  (volume  3,  p.  2428),  Clark  and 
Marshall  state  the  rule  thus:  "Any  balance 
that  may  be  due  from  the  stockholders  of  a 
corporation  on  their  stock  constitutes  a  part 
of  the  assets  of  the  corporations,  and,  on  the 
dissolution  or  insolvency  of  the  corporation,  its 
creditors,  having  exhausted  their  legal  reme- 
dies against  the  corporation,  may  sue  in  equi- 
ty to  compel  the  stockholders  to  pay  in  the 
same,  and  have  it  applied  to  the  satisfaction 
of  tbelr  claims."  Mr.  Cook,  in  his  treatise  on 
Stock  and  Stockholders  (volume  1,  §  200),  aft- 
er declaring  that  while  it  is  settled  law  in  th« 
United  States  that  unpaid  subscriptions  con- 
stitute a  trust  fund  for  the  benefit  of  corpo- 
rate creditors,  and  that  such  unpaid  balances 
are  not  the  primary  or  regular  fund  for  the 
pajrment  of  corporate  debts,  also  says: 
"When  the  corporation  is  in  default  and  em- 
barrassed, or  for  any  reason  fails  to  pay  its 
debts,  then  Its  creditors  have  rights  with  ref- 
erence to  such  unpaid  subscriptions.  They 
then  have  the  right  to  know  whether  all  the 
subscriptions  for  stock  have  been  fully  paid 
in,  and.  If  not,  the  right  to  compel  such  pay- 
ment." He  then  declares  that  "the  well- 
established  rule  upon  this  point  is  that  a  cor- 
porate creditor's  suit  to  enforce  payment  of 
unpaid  subscriptions  can  be  properly  brought 
only  after  a  Judgment  at  law  has  been  ot>- 
talned  against  the  corporation,  and  an  execu- 
tion returned  unsatisfied."  The  same  author 
further  on  states  certain  exceptions  to  this 
mie,.  which  it  is  not  here  important  to  consid- 
er, as  the  facts  alleged  do  not  bring  the  peti- 
tioner in  this  case  within  any  of  these  excep- 
tions. 

Following  these  rules,  which  appear  to  be 
generally  recognized.  It  is  ruled  in  Wetherbee 
V.  Baker,.  35  N.  J.  Eq.  501,  that  "a  creditor, 
having  exhausted  his  remedy  against  the  cor- 
poration by  Judgment,  execution,  and  a  re- 
tors  of  nulla  bona,  may  file  a  bill  against 


stockholders  to  compel  the  payment  of  unpaid 
subscriptions  to  the  capital  stock."  We  have 
referred  to  these  authorities  for  the  purpose 
of  showing  the  necessity  of  having  an  exist- 
ing debt  against  the  Insolvent  or  embarrassed 
corporation  before  a  creditor  can  maintain  a 
suit  against  an  individual  stockholder  to  re- 
cover the  amount  of  his  unpaid  subscription. 
In  the  case  of  Wing  v.  Slater  (R.  I.)  35  Atl. 
302,  33  L.  R.  A.  5C6,  a  very  full  discussion  Is 
had  as  to  the  nature  of  the  debt  to  be  shown 
in  order  to  authorize  such  a  suit  In  the  case 
of  King  V.  Sullivan,  83  Oa.  626,  20  S.  E.  76, 
following  the  general  rule,  It  was  declared  to 
be  well  settled  that  unpaid  stock  subscrip- 
tions are  assets  of  an  insolvent  corporation, 
which,  when  properly  reached,  may  be  ap- 
plied to  the  benefit  of  its  creditors.  The  facts 
of  the  present  case  show  that  neither  the  city 
of  Atlanta  nor  the  bonding  company  is  a 
creditor  of  the  defendant  corporation.  No 
present  debt  is  shown  or  even  alleged  to  be 
owing  to  either  of  these  corporations  by  the 
defendant  company;  and,  giving  the  allega- 
tions of  the  receiver's  petition  the  full  weight 
they  are  intended  to  liave,  it  only  appears 
that  the  pavement  company  will  at  some 
time  In  the  future,  If  it  has  not  already  done 
so,  probably  make  a  breach  of  Its  contract 
with  the  city  of  Atlanta,  and  It  will,  after  the 
surety  has  settled  for  the  damages  caused  by 
the  breach,  then  owe  the  bonding  company 
such  an  amotmt  as  it  would  have  to  pay  in 
consequence  of  the  breach.  It  was  the  evi- 
dent purpose  of  the  receiver,  had  he  been  per- 
mitted to  call  in  the  unpaid  'stock  subscrip- 
tions, to  hold  the  same,  and  from  time  to 
time  apply  the  fund  to  the  proper  execution 
of  the  contract  between  the  dty  and  the 
pavement  company  according  to  its  terms. 
Such  a  course  would,  as  we  understand  it,  ex- 
tend the  rule  of  the  liability  of  the  stockhold- 
ers further  than,  as  we  are  Informed,  It  has 
ever  been  carried.  In  the  case  of  Guilmartin 
T.  Railway  (3o.,  101  Ga.  565,  29  S.  E.  189,  it 
was  ruled  that:  "When  a  guarantee  has  tak- 
en from  the  guarantor  no  assurance  of  the 
guaranty,  by  mortgage  or  otherwise,  so  as  to 
create  a  lien  in  his  favor  upon  the  property 
of  the  latter,  the  mere  existence  of  the  con- 
tract of  guaranty  presents  no  obstacle,  legal 
or  equitable,  to  such  disposition  of  his  prop- 
erty as  the  guarantor  may  deem  proper;  and 
the  fact  that  a  guarantor  may  become  insol- 
vent or  may  waste  his  goods  before  there  is 
a  breach  of  the  contract  upon  the  part  of  the 
principal,  and  before  such  time  as  the  guar- 
antor shall  have  become  answerable  upon  his 
undertaking,  affords  no  reason  for  the  inter- 
vention of  a  court  of  equity,  nor  any  reason 
for  the  grant  of  an  Injunction,  or  the  appoint- 
ment of  a  receiver  to  seize  and  hold  the  guar- 
antor's estate.  The  assets  of  a  corporation 
which  has  contracted  as  a  guarantor  are  not 
liable  to  seizure,  either  at  law  or  In  equity, 
until  after  a  breach  by  the  principal  of  the 
guarantied  agreement;  and  neither  the  con- 
veyance of  its  assets  to  third  persons,  nor  the 
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lulsappropiiatlon  of  its  funds  by  Its  stock- 
holders, afTords  any  ground  for  equitable  In- 
terference at  the  suit  of  the  guarantee,  when 
It  does  not  appear  either  that  the  principal  is 
Insolvent  or  that  there  has,  been  any  breach 
by  tiim  of  the  contract  which  was  guarantied. 
The  mere  possibility  of  a  future  breach  of 
sucb  contract,  with  a  resulting  liability 
ngalnst  it  as  a  guarantor,  will  not  authorize 
the  appointment  of  a  receiyer  to  take  its  as- 
sets out  of  the  hands  of  its  stockholders." 
Our  present  Chief  Justice,  who  delivered  the 
opinion  in  that  case,  said  in  conclusion  that 
"equity  will  not  impound  the  property  of  a 
guarantor  for  thirty  years,  especially  where 
other  creditors  have  claims  against  bim,  in 
order  to  ascertain  at  the  end  of  that  time 
whether  the  principal  will  be  able  to  meet 
the  obligation  against  him,  which  is  the  sub- 
ject of  the  guaranty."  We  must  therefore 
rule,  both  nnder  the  authorities  generally  and 
the  spirit  of  our  own  decisions,  that  the  court 
committed  no  error  In  sustaining  the  demur- 
rer and  dismissing  the  petition  of  the  re- 
ceiver. 

Judgment  afflrmed.  AD  the  Justices  con- 
curring, except  LEWIS,  J^  absent  on  account 
of  slckneaa. 

(11«  Ga.  276) 

SOUTHERN  RT.  CO.  r.  STATE. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

tISB  AND  OCCUPATION— TRESPASS— DBCIjAR- 
ATORY  ACTION. 
'1.  A  lessor  of  real  property  has  no  right  of 
action  against  a  third  party  for  the  use  and 
occupation  of  a  portion  of  the  leased  premises 
during  the  duration  of  the  lease  and  at  a  time 
when  the  lessee  was  entitled  to  the  possession 
of  the  property.  Where  there  is  no  injury  to 
the  freehold,  the  right  of  action,  if  any,  is  in 
the  lessee. 

2.  A  declaratory  action  is  not  maintainable  In 
this  state.  Accordingly,  where  a  plaintiff  files 
a  petition  alleging  that  the  defendant  is  in  pos- 
session of  certain  land,  and  setting  up  facts 
which  plaintiff  claims  show  that  he  ha«  title, 
and  that  the  defendant  baa  no  title  or  right  of 
possession,  and  invoking  no  injunction,  judg- 
ment, or  decree  save  that  the  court  decide  the 
law,  and  declare  the  legal  rights  of  the  parties, 
a  demurrer  to  such  petition  should  be  sustained. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wliitfleld  coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  the  state  agahist  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Dorsey,  Brewster  &  Howell  and  Shumate 
ft  Maddox,  for  plaintiff  in  error.  Tioykhi 
Wright,  Atty.  Gen.,  B.  T.  Brown,  and  fl  M. 
Randolph,  for  the  State. 

SIMMONS,  C.  J.  The  state  of  Georgia 
brought  suit  against  the  Southern  Railway 
Company.  The  petition  alleged  that  the  plain- 
tiff was  the  owner  of  a  railroad,  known  as 
the  "Western  ft  Atlantic  Railroad,"  extend- 
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Ing  from  Atlanta,  Oa.,  to  duttanooga,  Tenn.; 
that  this  railrond  had  been  operated  directly 
by  the  plaintiff  until  1870,  when  It  was 
leased  to  a  named  corporation  for  20  years; 
that  upon  thd  expiration  of  this  lease,  Decem- 
ber 27,  1800,  the  railroad  was  leased  for  the 
29  years  next  ensuing  to  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway,  which  became 
nnder  the  law  a  corporation  of  the  state  of 
Georgia  under  the  name  and  style  of  the 
Western  &  Atlantic  Raihroad  Company,  the 
lease  being  made  pursuant  to  an  act  of  the 
general  assembly  approved  November  12, 18S0. 
to  which  reference  was  prayed;  that  at  the 
time  of  this  last  lease  a  certain  railway  com- 
pany was  using  and  occupying  a  portion  of  the 
right  of  way  of  the  Western  &  Atlantic  yards 
in  the  city  of  Dalton-to  a  point  on  the  right 
of  way.  about  seven  miles  south  from  the 
yards;  that  this  use  and  occupation  was  main- 
tained by  this  company  nntil  July,  1804,  when 
all  of  its  assets  were  sold  by  Judicial  decree, 
and  purchased  by  the  defendant,  since  which 
time  the  defendant  had  used  and  occupied 
the  described  portion  of  the  right  of  way. 
The  petition  then  set  ont  certain  claims  which 
the  defendant,  as  successor  of  other  com- 
panies, was  alleged  to  assert  to  this  part  of 
the  right  of  way,  and  reasons  why  the  plain- 
tiff considered  these  claims  as  without  merit, 
and  the  acts  of  the  defendant  as  a  continuing 
trespass.  Waiving  discovery,  the  petition 
prayed  that  the  court  should  determine  what 
rights  in  the  property  were  acquired  by  the 
▼arlons  predecessors  of  the  defendant,  and 
whether  the  rights  of  a  named  company  were 
acquired  by  succession  by  the  defendant  and 
the  intermediate  companies;  "that  the  rights 
and  equities  of  the  parties  in  and  to  the  sub- 
ject-matter be  ascertained,  determhied,  and  de- 
clared, and  be  established  and  enforced  by 
proper  orders  and  decrees  of  the  court";  that 
It  be  decreed  that  the  defendant  has  no  right 
to  the  use  of  the  disputed  premises,  and  that 
the  operation  of  Its  trains  thereon  constitutes 
a  continuing  trespass;  that  there  be  an  ac- 
counting to  ascertain  the  value  of  the  use  by 
the  defendant  of  the  premises,  and  a  money 
decree  rendered  for  the  amount  so  ascertained; 
for  general  relief,  and  for  process.  To  this 
petition  the  defendant  filed  general  and  spe- 
cial demurrers,  one  of  the  latter  based  on  the 
groimd  that  the  petition  showed  that  whatever 
compensation  was  due  for  the  use  and  oc- 
cupntlon  of  the  premises  was  due,  not  to  the 
plaintiff,  but  to  its  lessee.  The  demurrers 
were  overruled  by  the  Judge,  and  the  defend- 
ant excepted. 

1.  In  the  first  place  we  are  clear  that  the 
Judge  should  have  sustained  the  demurrer  to 
that  part  of  the  petition  which  claimed  com- 
pensation for  the  use  and  occupation  of  the 
premises.  The  act  of  1889  (Acts  1888,  p.  362), 
to  which  the  petition  prayed  reference,  as  wdl 
as  the  petition  Itself,  showed  that  .the  >tat> 
had  leased  its  railroad  and  all  of  its  ap- 
purtenances. If  the  state  had  title  to  the 
premlaes  described  In  the  petitkm,  thai  th« 
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light  to  the  possession  of  those  premises 
passed,  nnder  the  lease,  to  the  lessee.  It 
necessarily  follctrs  that  an  unauthorized  use 
of  the  premises  by  the  defendant,  without  In- 
Jury  to  the  freehold,  could  have  injured  only 
tbe  lessee,  -which  alone  was  entitled  to  the 
possession  and  use.  The  plaintlS,  during  the 
continuance  of  the  lease,  has  no  right  to  the 
possession  or  use  of  the  leased  property,  and, 
therefore,  cannot  recoTer.from  a  thhrd  party 
for  C4MnpeDBation  for  the  use  and  occupation. 
The  right  of  action  would  be  In  the  lessee, 
and  by  It  alone  could  such  a  suit  be '  main- 
tained. Nor  Is  the  petition  aided  by  the  pray- 
ers for  general  relief.  There  are  no  allega- 
tions on  which  could  be  based  tmy  sort  of 
remedy  against  the  defendant  In  favor  of  the 
plaintiff.  There  Is  no  intimation  of  any  In- 
jury to  the  freehold,  and  therefore,  as  the 
occnimtion  of  the  defendant  is  alleged  to  have 
been  entirely  during  the  duration  of  the  lease, 
the  lessor  has  no  right  ot  action.  The  peti- 
tion falls  utterly  to  allege  any  physical  Injury 
to  the  freetiold,  and  we  tliink  the  case  readily 
distinguishable  from  those  in  which  it  lias 
been  held  that  a  lessor  may  maintain  a  suit 
'as  for  an  injury,  to  the  reversion,  where  there 
is  a  continuing  trespass,  nnder  a  claim  of 
right  which  might  by  time  ripen  into  an  ad- 
verse title.  See  Ameson  v.  Spawn,  2  S.  D. 
289,  49  K.  W.  1066,  86  Am.  St  Bep.  783. 
Prescriptloi  does  not  in  any  case  run  against 
tbe  state  Glaze  v,  Ballroad  Co.,  67  Ga.  761; 
Klrschner  v.  Same,  Id.  760.  The  defendant's 
occupancy  can,  therefore,  never  ripen  into  a 
right  adverse  to  the  plalntUT,  and  cannot  be 
regarded  as  an  injury  to  the  freehold  or  re- 
version. For  these  reasons  we  think  tliat  the 
platntlfTs  petition  does  not  show  that  the  plaln- 
tifr  is  entitled  to  any  judgment  or  decree 
against  thr  defendant.  If  any  right  of  action 
to  shown,  it  is  In  the  lessee,  and  not  in  the 
plaintiff,  and  tbe  lattw  cannot  maintain  the 
action. 

2.  What  has  been  said  above  disposes  of 
the  allied  rights  of  the  plaintiff  to  any  af- 
flrmatlTe  relief  against  the  defendant.  The 
petition  also  makes  n  ease  similar  to  what 
was  known  to  the  Scotoh  law  as  a  declara- 
tory action,  wherein  tlie  plaintiff  craved  a 
determination  and  declaration  of  his  rights, 
but  did  not  ask  that  the  defendant  be  decreed 
to  do  or  pay  anything.  No  such  action  is 
known  to  onr  law  In  matters  of  this  kind. 
Bills  for  direction  in  certain  equity  cases  stand 
upon  a  very  different  footing.  Our  courts  have 
no  jurisdiction  to  pass  upon  questions  of  titles 
to  land  at  the  instance  of  one  of  two  claim- 
ants in  a  proceeding  in  which  no  other  jud^ 
ment  or  decree  Is  prayed.  The  object  of  an 
action  is  to  redress  or  prevent  a  wrong,  and 
It  is  essential  that  the  plaintiff  should  seek 
something  more  than  a  mere  declffratlon  of  his 
rights.  In  a  suit  respecting  titles  to  land,  the 
court  does  not  pass  upon  all  questions  sug- 
gested, Inrt  decides  only  such  questions  as  are 
necessary  to  determine  the  right  of  the  plain- 
tiff to  the  relief  prayed  against  the  defendant. 


Where  no  relief  is  prayed,  the  court  cannot 
undertake  to  decide  such  legal  questions,  how- 
ever important  or  interesting,  as  may  be  sug- 
gested by  a  plaintiff  who  Is  in  doubt  as  to 
bis  rights.  The  present  petition  was,  there- 
fore, InsufSdent  as  a  basis  for  relief  against 
the  defendant,  or  for  a  determination  of  the 
rights  ol  the  parties  and  their  privies  in  the 
premises  in  dispute.  The  trial  judge  shonid, 
therefore,  have  sustained  the  demurrers  to  the 
petition. 

Judgment  reversed.  All  the  justices  con- 
cnrring,  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


(U6  Ga.  36) 

HEABD  et  al.  r.  KENNEDY. 

(Supreme  Oonrt  of  Georgia.     July  23,  1902.) 

TRIAL    BT    JtJRT— DEMAND— NOTE— AS3iaN- 
MBNT. 

1.  In  order  for  a  defendant  in  a  civil  action, 
brought  in  the  city  court  of  Washington,  to 
obtain,  as  matter  of  right,  a  trial  by  jury,  it 
is  esBential  that  he  make  demand  therefor  "on 
or  before  the  call  of  the  docket  at  the  term  to 
which  the  cause  la  returnable." 

2.  Where  a  promissory  note  embracing  no 
words  of  negotiability  is  payable  to  several 
named  persons  jointly,  and  one  of  them,  with- 
out authority  from  his  co-payees  so  to  do,  un- 
dertakes to  assign  such  note  to  a  third  person, 
the  latter  acquires  no  title  to  the  interests  of 
these  co-payees  therein,  and,  if  he  collects  the 
note,  is  liable  to  any  one  of  them  for  his  pro- 
portion of  the  amount  so  collected. 

(Syllabus  by  the  Oonrt) 

Error  from  city  conrt  of  Washington;  W. 
H.  Toombs,  Judge. 

Action  by  Clinton  A  Kennedy  against 
Heard  &  Sutton.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

S.  H.  Hardeman  and  J.  T.  Irwin,  Jr.,  for 
plaintiffs  in  error.  P.  W.  Gilbert  and  Wm. 
Wynne,  for  defendant  in  error. 

FISH,  J.  Clinton  A.  Kennedy  brought  an 
action  for  $43.40  against  Heard  &  Sutton,  re- 
turnable to  a  monthly  term  of  the  city  court 
of  Washington.  The  court  tried  the  case 
without  a  jury,  and  rendered  judgment 
against  the  defendants.  They  moved  for  a 
new  trial,  which  motion  being  overruled,  they 
excepted. 

1.  The  only  special  ground  of  the  motion 
for  a  new  trial  was  stated  In  this  language: 
"Because  the  court  erred  as  follows:  This 
case  was  filed  to  May  term,  1001.  of  said 
court  and  was  at  that  term  continued,  and 
was  tried  at  the  June  term,  1901.  When  the 
case  was  called  for  trial  at  said  June  term, 
defendants  objected  to  going  to  trial  with- 
out a  jury,  upon  the  ground  that  so  much  of  . 
the  act  establishing  the  city  court  of  Wash- 
ington as  failed  to  provide  for  a  trial  by  Jury 
in  said  <^)urt  In  cases  where  the  amount  in- 
volved was  under  fifty  dollars  was  unconsti- 
tutional, and  defendants  then  and  there  ex- 
hibited a  demand  in  writing  for  a  jury  in 
said  case.    The  court  overruled  the  objection, 
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and  proceeded  to  try  Bald  case  tvitbcmt  a 
Jury,  and,  after  hearing  evidence  and  argu- 
ment rendered  a  judgment  for  the  plaintiff 
against  the  defendants;  the  court  ruling  that 
while,  In  its  opinion,  so  much  of  the  act  es- 
tablishing said  court  as  failed  to  provide  for 
trial  before  the  court  without  a  Jury  In  cases 
under  fifty  dollars  was  against  the- constitu- 
tion of  Georgia,  in  this  case  the  demand  for 
trial  came  too  late,  because  not  made  at  the 
term  of  court  to  which  the  case  was  made 
returnable."  The  question  presented  is,  did 
the  court  err  in  refusing  defendants  a  trial 
by  jury  on  the  demand  made  therefor,  and  in 
trying  the  case  without  a  Jury? 

So  much  of  the  act  establishing  the  city 
court  of  Washington  (Acts  1899,  p.  413)  as  is 
material  to  the  consideration  of  this  question 
is   as   follows: 

"Sec.  17.  •  •  •  Suits  for  not  over  one 
busdrcd  dollars  prhicipal,  and  all  Issues  and 
proceedings,  when  not  over  one  hundred  dol- 
lars In  value  Is  Involved,  shall  be  returnable 
to  the  montUy  sessions  of  said  court,  and 
stand  for  trial  at  the  first  term  by  the  Judge 
without  the  Intervention  of  a  Jury;  provided, 
that  In  any  such  case  where  more  than  fifty 
dollars  principal  is  involved,  and  an  Issuable 
defense  Is  filed  on  oath,  and  a  Jury  is  de- 
manded, such  case  shall  be  transferred  to  the 
next  quarterly  term  of  said  court,  and  staall 
there  stand  for  trial  by  a  Jury." 

"Sec.  25.  Be  It  further  enacted,  that  the 
Judge  of  said  city  court  shall  have  the  power 
and  authority  to  hear  and  determine  without 
a  jury  all  civil  causes  of  which  the  said  court 
has  jurisdiction,  and  to  give  Judgment  and 
execution  therein;  provided  always,  that  ei- 
ther party  In  said  cause  shall  be  entitled  to  a 
trial  by  Jury  In  said  court  upon  entering  a 
demand  therefor  by  himself  or  his  attorney  In 
writing,  on  or  before  the  call  of  the  docket 
at  the  term  to  which  the  cause  is  returnable. 
In  all  cases  where  such  party  Is  entitled  to  a 
trial  by  Jury  under  the  constitution  and  laws 
of  this  state,  except  as  provided  In  section  17 
of  this  act" 

The  trial  judge  did  not  hold  any^  portion  of 
this  act  to  be  unconstitutional,  but,  in  effect 
merely  ruled  that  assuming  so  much  of  It  aa 
denies  the  right  of  jury  trial  In  civil  cases 
when  the  amount  of  principal  Involved  is  $50 
or  less  to  be  unconstitutional,  nevertheless  the 
demand  for  a  Jury  trial  made  by  the  defend- 
ants came  too  late,  because  not  made  on  or 
before  the  call  of  the  docket  at  the  term  to 
which  the  case  was  returnable.  In  other 
words,  the  judge,  in  rallng  on  the  question, 
conceded  to  be  sound  the  contention  of  the 
defendants  that  the  act  could  not  deprive 
them  of  their  constitutional  right  to  have 
their  case  tried  by  a  jury,  and  that  they 
were  entitled  to  a  jury  trial  notwithstanding 
the  provisions  of  the  act  but  held  that  In 
order  to  obtain  It  they  should  have  made  a 
demand  therefor  aa  the  act  provides,  and  that 
their  failure  w  to  do  amounted  to  a  waiver 
of  the  right    It  follows  that  If  defendanta 


were  too  late  In  making  a  demand  for  trial 
by  a  jury,  then  the  case  stood  for  trtal  by 
the  judge.  'We  do  not  think  there  was  any 
error  In  the  rulings  complaltie<l  of  In  this 
ground  of  the  motion  for  a  new  trial. 

2.  It  appears  from  the  record  that  W.  F. 
Kennedy,  Janle  D.  Kennedy,  Alice  I.  Ken- 
nedy, Clinton  A.  Kennedy,  and  CSlyate  F. 
Kennedy  sold  a  parcel  of  land  to  Buxton  for 
$900,  and  took  his  notes  for  the  purchase 
money;  that  the  notes  were  payable  jointly, 
without  words  of  negotiability,  to  these  five- 
vendors;  that  W.  P.  Kennedy,  being  indebt- 
ed to  the  defendants,  Heard  &  Sutton,  wrote 
his  name  on  the  back  of  one  of  these  notes, 
which  was  for  $217,  and  delivered  the  same 
to  them  as  collateral  security  for  his  debt; 
that  he  had  no  authority  to  do  this  from  any 
of  the  other  payees;  tlmt  the  defendants  col- 
lected the  amount  of  the  note  from  Buxton, 
and  appropriated  It  to  the  payment  of  W.  F. 
Kennedy's  indebtedness  to  them.  Clinton  A. 
Kennedy,  one  of  the  payees,  brought  this  suit 
to  recover  of  the  defendants  his  one-fifth  of 
the  amount  so  collected.  Under  these  facts, 
the  court  did  not  err  in  rendering  the  judg-, 
ment  against  the  defendants.  They  acquired 
no  title  to  the  Interest  of  the  plaintlCT  in  the 
note,  and,  when  they  collected  the  amotmt  dne 
on  the  note,  they  became  liable  to  him  for 
his  proportion  thereof.  W.  F,  Kennedy,  the 
only  witness  who  testified  In  the  case,  and 
who  was  Introduced  by  the  plaintiff,  swore 
that  two  of  the  notes  gLrea  by  Buxton  were 
indorsed  by  all  five  of  the  payees,  and  glv«i 
to  a  named  party  In  payment  of  land  pur- 
chased of  bim  for  the  payees  other  than  the 
witness.  None  of  the  particulars  of  this 
transaction  were  brought  ont  The  mere  fact 
that  by  an  arrangement  of  some  kind,  W.  F. 
Kennedy  had  allowed  the  other  payees  to  get 
the  full  benefit  of  two  of  the  notes  given  by 
Buxton,  certainly  could  not  relieve  the  de- 
fendants from  liability  to  the  plaintiff,  as  his 
Interest  In  the  note  they  collected  nevw  pass- 
ed to  them  by  the  nnautliorlzed  assignment  of 
W.  F.  Kennedy;  and  if  plaintiff,  at  some 
time  and  In  some  way,  had  obtained  an  Intei^ 
est  In  the  interest  of  W.  F.  Kennedy  in  two 
of  the  Buxton  notes.  It  was  no  concern  at 
the  defendants. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  acconnt 
of  sickness. 


(U6  Ga.  34C) 

GBNTBAL  OF  GEORGIA  BY.  Oa  v. 
DUFFY. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

BAOAOADS— INJURY  TO  UCHNSEB— EVIDBNOB 
— WITNKS8-RBCALLINO. 

1.  In  an  action  against  a  railroad  company 
for  damages  on  account  of  personal  injuries 
sustained  by  reason  of  the  derailment  and  over- 
turning of  a  car  which  the  plaintiff  was  ta. 
evidence  that  another  car  of  the  defendant  was 
orertarned  on  a  nearby  bnt  different  track, 
three  montha  prior  to  the  time  the  plaintiff's 
injuries   were   received,   was  not   relevant  te 
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prove  negligence  on  the  part  of  the  defendant 
at  the  time  and  place  alleged  in  the  petition; 
but  in  this  case  it  appears  that  the  failure  to 
rale  OQt  each  evidence  worked  no  barm  to  the 
defendant 

2.  It  is  within  the  discretion  of  the  trial  judge 
to  permit  a  witness  who  has  been  examined, 
and  after  conference  with  connsel,  to  take  the 
stand  a  second  time,  and  correct  his  testimony 
as  originally  given ;  and  such  discretion  will 
not  be  controlled  unless  it  has  been  manifestly 
abused. 

3.  A  railroad  company^  cannot  avoid  liability 
for  injuring  one  who  is  rightfully  upon  its  train, 
by  showing  that  its  servants  notified  his  em- 
ployer to  have  him  leave  the  train  by  a  certain 
time,  and  that  if  the  eipployer  had  acted  npon 
this  notice,  and  the  plaintiff  had  left  the  train 
before  that  time,  the  injuries  complained  of 
would  not  have  been  inflicted. 

4.  Ignorance  by  the  servants  of  a  railroad 
company  of  the  presence  in  one  of  its  cars  of 
one  who  was  rightfully  there  will  not,  without 
more;  relieve  the  company  of  liability  for  dam- 
age done  by  reason  of  its  negligence.  The  cir- 
cumstances must  be  such  that  the  servants  of 
the  company  had  do  reason  to  suspect  his  pres- 
ence in  the  car. 

5.  It  is  not  error  for  the  trial  jndge  upon  the 
trial  of  an  action  for  damages  ajjainst  a  railroad 
company,  in  illustrating  to  the  jury  the  method 
of  using  the  mortality  and  annuity  tables,  to 
use  for  example  a  figure  approximatinR  that 
shown  by  the  evidence  to  be  the  plaintiff's  age. 

6.  The  requests  to  charse,  so  far  as  legal  and 
pertinent,  were  covered  by  the  general  charge; 
the  amount  of  damages  awarded  by  the  jury 
was  not  excessive;  and  the  evidence  supported 
the  verdict. 

(Syllabus  by  the  Court.) 

Krror  from  city  court  of  Macon;  W,  D. 
Nottingham,  Judge. 

Action  by  William  Duffy  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

HaU  &  Wlmberly  and  J.  E.  Hall,  for  plain- 
tiff In  error.  Guerry  &  HaU  and  M.  F. 
Hatcher,  for  defendant  In  error. 

FISH,  J.  .This  was  a  suit  for  damages 
on  account  of  personal  Injuries  alleged  to 
have  been  sustained  by  the  plaintiff  by  rea- 
son of  the  negligence  of  the  defendant  The 
petition  alleged  that  at  the  time  the  Injuries 
complained  of  were  inflicted,  the  plaintiff  was 
eroployed  by  one  Sanders  as  a  laborer  to 
sack  and  load  com  in  cars  of  the  railroad 
company,  which  had  been  placed  for  that 
purpose  on  a  track  tliat  was  in  its  possession 
and  under  its  control;  that  while  he  was  in 
a  car  of  the  defendant  engaged  in  the  per- 
formance of  sncb  work,  the  servants  of  the 
company,  without  warning  to  him,  coupled 
an  engine  and  cars  to  the  car  that  he  was 
In,  and  moved  off  with  the  train  thus  formed; 
that  after  going  a  short  distance,  and  while 
moving  at  a  moderate  speed,  tbe  car  that  the 
plaintiff  was  in,  owing  to  its  defective  condi- 
tion and  to  defects  in  the  track  and  road- 
way of  the  defendant  ran  off  the  track,  and 
was  turned  orer,  as  a  resnit  of  which  the 
plaintiff  receiyed  the  injuries  on  account  of 
which  he  sued.  The  answer  of  the  defendant 
denied  all  tbe  material  allegationa  of  the  pe- 
tition.   On  the  trial  of  the  case  the  Jury  re- 


turned a  verdict  for  the  plaintiff  for  $1,000 
damages.  Tbe  defendant  made  a  motion  for 
a  new  .trial,  which  was  OTerroIed,  and  It  ex- 
cepted. 

1.  One  ground  of  the  motion  for  a  new  trial 
complained  that  the  court  erred  in  refusing 
to  rule  out  on  motion  of  counsel  for  tbe  de- 
fendant below,  certain  evidence  to  the  effect 
that,  about  three  months  prior  to  the  time 
the  plaintiff  received  his  injuries,  another  car 
of  the  defendant  bad  been  overturned  on  a 
different  track,  but  in  the  vicinity  of  the 

-place  where  tbe  car  in  which  the  plaintiff 
was  at  work  when  injured  was  derailed. 
This  testimony  was  given  by  a  witness  for 
the  plaintiff  on  cross-examination.  The  evi- 
dence was  not  relevant  to  prove  negligence 
on  the  part  of  tbe  defendant  at  the  time  and 
place  of  tbe  injuries  complained  of.  But  in 
view  of  the  fact  that  there  was  ample  evi- 
dence to  support  a  finding  that  the  railroad 
company  was  negligent  on  tbe  particular 
occasion  when  the  plaintiff  was  injured,  and 
that  no  harm  appears  to  have  been  done  tbe 
defendant  by  the  refusal  to  exclude  tbe  ob- 
jectionable evidence,  this  ground  of  the  mo- 
tion furnishes  no  reason  for  reversing  the 
judgment  of  the  conrt  below  refusing  a  new 
trial. 

2.  It  appears  from  the  record  that,  at  the 
conclusion  of  tbe  cross-exa'mlnatlon  of  a  wit- 
ness for  the  plaintiff,  counsel  for  the  plain- 
tiff stated  to  the  court  that  he  bad  no  fur- 
ther questions  to  ask  the  witness  at  that 
time,  but  that  he  might  desire  to  recall  him 
later.  Subsequently,  after  a  conference  with 
this  witness,  plaintiff's  counsel  again  placed 
him  on  tbe  stand,  and  tbe  witness  changed 
bis  testimony  as  originally  given,  stating  that 
be  had  been  mistaken  In  the  answers  that 
be  had  made  to  certain  questions  when  first 
asked  him.  Counsel  for  the  defendant  ob- 
jected to  the  relntroduction  of  this  witness, 
on  the  ground  that  all  tbe  witnesses  were 
under  the  rule,  and  that  to  allow .  a  witness 
thus  to  correct  his  testimony  after  a  con- 
ference with  counsel  would  defeat  the  object 
of  the  rule.  The  court  overruled  tbe  objec- 
tion, and  allowed  the  witness  to  testify  a 
second  time.  Srror  was  assigned  upon  this 
ruling.  We  are  unable  to  see  what  bearing 
the  rule  of  tbe  separation  of  witnesses  has 
upon  the  question  of  the  right  of  a  party  to 
recall  a  witness  to  the  stand  after  he  has 
been  once  examined,  and  after  he  has  con- 
ferred with  connsel  for  the  party  so  reintro- 
ducing him.  There  is  no  law  In  this  state 
which  forbids  an  attorney  to  confer  with  a 
witness^  either  ttefore  or  after  his  examina- 
tion in  court  and  certainly  there  is  no  law 
against  recalling  a  witness  to  the  stand  for 
any  legitimate  purpose.  It  is  so  well  settled 
as  to  need  no  citation  of  authority  that  mat- 
ters pertaining  to  the  reopening  of  a  case, 
and  the  relntroduction  of  witnesses,  are  with- 
in tbe  sound  discretion  ot  the  trial  Judge, 
and  that,  unless  such  discretion  Is  shown  to 
have  been  manifestly  abused  (which  was  not 
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done  In  tbis  case).  It  wlU  not  be  controlled 
by  this  court 

3.  Error  was  also  assigned  upon  .the  re- 
fusal of  the  court,  upon  request  of  counsel 
for  the  defendant,  to  charge,  in  effect,  that 
If  the  Jiu-y  should  believe  that  the  servants 
of  the  railroad  company  had  notified  Sanders, 
the  plaintiff's  employer,  that  the  car  In  -which 
the  plaintiff  was  working  would  be  moved 
by  a  certain  time,  and  to  finish  sacking  the 
com  by  that  time;  that  if  the  defendant's 
servants  did  not  move  the  car  until  after  the 
time  specified;  and  that  if  the  failure  of  the 
plaintiff  to  leave  the  car  before  it  was  moved 
was  due  to  the  failure  of  Sanders  to  notify 
him  to  leave  it,— they  would  be  anthoi'lzed 
to  find  "that  the  injury  was  not  caused 
proximately  by  the  act  or  negligence  of  the 
defendant  In  not  notifying  him,  and  that 
the  plaintiff  would  not  be  entitled  to  re- 
cover." This  request  was  very  properly  re- 
fused. If  the  plaintiff  was  rightfully  in  the 
car,  and  the  servants  of  the  company  knew 
or  bad  reason  to  suspect  his  presence  there, 
it  was  then  the  duty  of  the  company  to  noti- 
fy him  that  the  car  was  about  to  be  moved, 
and  that  duty  could  not  be  shifted  to  Sanders 
or  to  any  one  else  not  connected  with  the 
company.  The  warning  to  Sanders  that  the 
car  would  be  moved  at  a  certain  time  could 
In  no  sense  be  considered  as  a  warning  to 
the  plaintiff,  and  the  responsibility  for  the 
defendant's  acts  of  negligence  cannot  be 
placed  upon  blmr.  If  the  defendant  made 
Sanders  its  agent  for  the  purpose  of  notify- 
ing the  plaintiff  When  the  car  would  be 
moved,  it  would  be  liable  for  his  failure  to 
carry  out  the  object  of  his  agency;  if  he  was 
not  its  agent,  the  railroad  company  cannot 
escape  liability  to  the  plaintiff  on  account  of 
a  warning  conveyed  to  Sanders  which  should 
have  been  communicated  dhrectly  to  the 
plaintiff. 

4.  Counsel  for  the  defendant  requested  the 
court  to  charge  the  jury  to  the  effect  that, 
if  the  servants  of  the  defendant  did  not 
know  of  the  presence  of  the  plaintiff  in  the 
car  at  the  time  the  train  was  moved,  the 
company  would  not  be  liable.  The  court  in- 
stead charged,  In  substance,  that  If  the  de- 
fendant did  not  know  of  the  plaintiff's  pres- 
ence In  the  car  at  the  time  mentioned,  and 
was  not  negligent  In  falling  to  know  that  he 
was  in  the  car,  it  would  not  be  liable.  The 
refusal  to  charge  as  requested,  and  the 
charge  as  given,  are  assigned  as  error.  There 
can  be  no  doubt  as  to  the  correctness  of  the 
instruction  given  by  the  court  To  have 
charged  without  qualification  that  mere  Ig- 
norance, on  the  part  of  the  defendant,  as 
to  the  presence  of  the  plaintiff  in  the  car, 
would  have  excused  the  defendant  from 
liability,  would  have  been  manifestly  er- 
roneous; for  it  wonld  have  taken  from  the 
Jury  the  consideration  of  one  of  the  most 
important  questions  in  the  case,  viz.,  whether 
the  very  ignorance  behind  which  the  de- 
fendant attempted  to  shield  itself  was  of 


itself  negligence.  The  charge  as  given  was 
correct  and  furnished  no  reason  for  granting 
a  new  triaL 

5.  Complaint  was  also  made  of  the  instruc- 
tions given  by  the  court  as  to  the  use  by 
the  jury  of  the  mortality  and  annuity  tables. 
The  portion  of  the  charge  here  excepted  to 
is  quite  lengthy,  but  the  chief  objection  in- 
terposed seems  to  be  that  the  court,  in  illns- 
trating  to  the  jury  the  manner  of  using  the 
tables,  took  for  example  an  age  differing 
only  by  one  year  from  what  the  evidence 
showed  the  plaintiff's  age  to  be.  The  charge 
as  given  was  substahtlally  correct  and  we 
think  there  Is  no  merit  in  the  objection  made 
to  the  method  of  illustration  employed  by  the 
trial  Judge.  We  do  not  perceive  how  any 
harm  could  have  been  done  the  defendant 
simply  because  the  Judge,  in  demonstrating 
to  the  Jury  the  use  of  the  tables,  used  for  - 
example  the  figures  46,  while  the  evidence 
showed  that  the  plaintiff  was  44  years  old. 

6.  The  foregoing  disposes  of  all  of  the 
grounds  of  the  motion  for  a  new  trial  which 
In  our  opinion  require  discussion.  The  re- 
quests to  charge,  so  far  as  legal  and  pert!-; 
nent,  were  fully  covered  by  the  general 
charge.  The  amount  of  the  verdict,  in  view 
of  the  evidence  as  to  the  extent  of  the  plain- 
tiff's injuries,  was  by  no  means  unreasonable. 
There  was  ample  evidence  to  establish  the 
right  of  the  plaintiff  to  be  in  the  car  at  the 
time  his  Injuries  were  received,  and  to  sup- 
port a  finding  that  the  defendant  was  negli- 
gent as  charged  in  the  petition  in  bringing 
about  those  injuries.  The  judgnrent  of  the 
trial  court  overruling  the  motion  for  a  new 
trial  will,  therefore,  not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(US  Oa.  Xi) 
PAXMOTJR  V.  STATE. 

(Supreme  Court  of  Oeorgia.    Aug.  9,  1902.) 
HOHICIDB—SELF-DBFENSB— INSTRUCTIONS. 

1.  In  the  trial  of  a  murder  case,  where  the 
statement  of  the  accused  authorized  a  finding 
that  the  slayer  at  the  time  of  the  kiiling  acted 
under  the  fears  of  a  reasonable  man,  it  was 
error  to  charge  the  jury,  in  substance,  that  be- 
fore the  killing  of  one  who  manifestly  intends, 
by  violence  or  surprise,  to  commit  a  felony  upon 
the  habitation,  property,  or  person  of  another, 
is  justifiable,  it  must  appear  that  such  killing 
was  absolutely  necessary  to  prevent  such  at- 
tack or  invasion.  In  such  a  case  the  killing 
would  be  justifiable  where  the  circumstances 
were  such  as  to  excite  the  fears  of  a  reason- 
able man  that  such  an  attack  was  intended, 
even  if  at  the  time  of  the  killing  there  might 
not  have  been  in  fact  any  real  necessity  to  kill 
in  order  to  prevent  the  attaclc 

(Syllabus  by  the  Court) 

Error  from  superiw  coort,  Habersham 
connty;  J.  B.  Estes,  Judge. 

Jim  Palmour  was  convicted  of  murder,  and 
brings  error.    Beversed. 
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H.  H.  Dean,  Fernlor  Bairett,  and  J.  W. 
H.  Underwood,  for  plabitlff  In  error.  W.  A. 
Charters,  SoL  Gen.,  and  Boykln  Wright,  Atty. 
Oen.,  fpr  the  State. 

COBB,  J.  Palmonr  was  convicted  of  n»u> 
der,  and  complains  that  the  Jnige  erred  In 
refusing  to  grant  him  a  new  trial.  The  judge 
charged  the  Jury  as  follows:  "If  you  shall 
believe  from  the  evidence  that  the  killing 
waa  to  prevent  an  injury  to  himself,  his  fam- 
ily, or  property,  or  he  Iiad  reasonable  cause 
to  apprehend  trouble  of  that  sort,  what  was 
the  pressing  necessity?  You  see  It  must  ap- 
pear that  such  killing  was  absolutely  neces- 
sary to  prevent  such  attack  or  invasion,  and 
that  serious  injury  might  occur  to  the  family 
or  property  of  the  person  killing."  The  error 
assigned  upon  tills  charge  Is  that  it  confused 
the  provisions  of  section  70  of  the  Penal  Code 
with  those  of  section  72.  The  provisions  of 
sectioii  70,  80  far  as  applicable  .to  the  present 
case,  are  as  follows:  "Justifiable  homicide 
Ifl  the  killing  of  a  human  being  *  *  *  in 
defense  of  habitation,  property,  or  person, 
against  one  who  manifestly  intends  or  en- 
deavors by  violence  or  surprise,  to  commit  a 
felony  on  either."  Section  72  is  as  follows: 
"If  after  persuasion,  remonstrance,  or  other 
gentle  measures  used,  a  forcible  attack  and 
invasion  on  the  property  or  habitation  of  an- 
other can  not  be  prevented,  it  shall  be  Justi- 
fiable homicide  to  kill  the  person  so  forcibly 
attacking  and  invading  the  property  or  habita- 
tion of  another;  but  it  must  appear  that  such 
killing  was  absolutely  necessary  to  prevent 
anch  attack  and  invasion,  and  that  a  serious 
Injury  was  intended,  or  might  accrue  to  the 
person,  property,  or  family  of  the  person  kill- 
ing." While  secticn  71  is  not  referred  to  in 
the  aasigntueEt  of  error.  It  Is  so  connected 
with  the  provisions  of  section  70  as  that  It 
mnst  be  considered  with  that  section  in  every 
case  to  which  it  is  applicable.  The  provi- 
sions of  section  71  are  as  follows:  "A  bare 
fear  of  any  of  those  otfenses,  to  prevent  which 
the  homicide  is  alleged  to  have  been  commit- 
ted, shall  not  be  sufficient  to  Justify  the  kill- 
ing. It  must  appear  that  the  circumstances 
were  sufficient  to  exdte  the  fears  of  a  reason- 
able man,  and  that  the  party  killing  really 
acted  under  the  influence  of  those  fears,  and 
not  in  a  spirit  of  revenge."  It  is  contended 
that  it  is  not  necessary  for  one  who  seeks 
to  Justify  the  killing  under  the  provisions  of 
section  70,  quoted  above,  to  show  in  all  cases 
that  the  killing  was  absolutely  necessary  to 
prevent  the  attack  or  invasion;  that  the  rale 
of  absolute  necessity  applies  only  in  those 
cases  where  the  circumstances  are  such  that 
there  is  not  only  time  and  opportunity  for 
persuasion,  remonstrance,  or  other  gentle 
measures,  bat  a  duty  to  use  such  measures 
before  resorting  to  the  extreme  recourse  of 
slaying  the  assailant;  and  that  where  the 
circumstances  are  such  as  to  excite  the  feara 
of  a  reasonable  man  that  another  is  endeavor- 
ing, by  violaice  or  surprise,  to  commit  a 
42  S.E.-83 


felony  pn  his  habitation,  hia  property,  or  bU 
person,  he  would  be  Justified  in  killing  such 
person.  We  think  this  contention  is  correct. 
The  practical  effect  of  the  charge  of  the  judg" 
was  to  instruct  the  Jury  that,  notwlthstand 
Ing  the  circumstances  were  such  as  to  excite 
the  fears  of  a  reasonable  man,  there  must 
still  be  an  absolute  necessity  for  the  killing. 
If  one  approaches  the  habitation  of  another 
at  such  a  time  or  in  such  a  manner  that  it 
la  either  manifest,  or  that  a  reasonable  man 
would  Infer,  that  be  Intended,  by  violence  or 
surprise,  to  commit  a  felony  upon  his  habita- 
tion or  some  person  or  property  therein,  he  is 
not  required  to  use  persuasion,  remonstrance, 
or  other  gentle  measures,  before  resorting  to 
.extreme  force  to  repel  the  real  or  supposed 
attack,  even  though  subsequent  events  may 
show  that  no  actual  attack  or  assault  was 
Intended.  This  distinction  I)etween  the  cases 
provided  for  in  the  two  sections  of  the  Penal 
Code  Is  clearly  pointed  out  by  Mr.  Chief  Jus- 
tice Lochrane  in  Pound  v.  State,  43  Ga.  133. 
We  think  the  court  erred  In  giving  the  charge 
complained  of,  and  that  under  the  facts  of  the 
case  the  error  was  of  such  a  character  as  to 
have  required  a  new  trial.  The  motion  for  a 
new  trial  contains  numerous  assignments  of 
error  upon  the  charge  in  reference  to  the  law 
of  manslaughter.  Some  of  these  charges  are 
not  altogether  correct,  but  as  the  accused  was 
not,  under  any  view  of  the  case,  guilty  of 
manslangbter,  these  arors  alone  would  not 
authorize  a  reversal  of  the  Jndgm'ent  refusing 
a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  Blckneea. 

(U«  Oa.  351) 
HUNTRESS  V.  PORTWOOD  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

RES  JUDICATA— CLAIM  CASE  DEED— INSUFFI- 
CIENT DESCRIPTION. 

1.  A  judgment  of  the  supreme  court  reyerslng 
one  rendered  by  a  trial  court  in  a  claim  case, 
whereby  it  was  adjudicated  that  the  property 
levied  on  was  not  subject,  does  not,  either  actu- 
ally or  in  effect,  adjudicate  between  the  parties 
that  the  property  is  subject,  when  the  judg- 
ment of  reversal  Is  based  exclusively  upon  the 
ground  that  a  single  ruling  of  the  trial  judge  on 
a  legal  question  which  was  not  decisive  of  the 
entire  case  was  erroneous. 

2.  An  order  allowing  the  withdrawal  of  a 
claim  is,  unless  set  aside,  binding  and  conclu- 
sive upon  the  parties  to  the  case;  and  if,  in 
putsuance  of  such  order,  the  claim  be  in  fact 
withdrawn,  it  cannot  be  correctly  said  that 
there  has  been  an  adjudication  of  the  same 
upon  its  merits. 

3.  Where  the  owner  of  an  irregularly  shaped 
tract  of  land,  embracing  approximately  307% 
acres,  undertakes  to  convey  a  portion  thereof 
by  executing  an  instrument  in  the  form  of  a 
deed,  which  desipnates  such  portion  as  a  parcel 
.of  land  "containing  two  hundred  acres,  more  or 

less,"  but  does  not  with  sufficient  deiiniteness 
set  forth  or  indicate  how  it  shall  be  cut  off  from 
the  entire  tract,  or  otherwise  describe  such  por- 
tion so  that  its  Identity  can  be  ascertained 
without  resort  to  extrinsic  proof  as  to  the  se- 
cret and  undisclosed  intention  of  the  maker  with 
regard  thereto,  no  title  to  any  part  of  such 
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tract  of  land  passes  to  the  person  named  in 
the  iostrament  as  grantee. 
(Syllabus  by  the  Court.) 

"The  description  of  the  property  conveyed 
in  a  deed  is  sufficiently  certain  when  it  shows 
the  intention  of  the  grantor  as  to  what  prop- 
erty is  conveyed,  and  makes  its  identification 
practicable."  Andrews  v.  Murphy,  12  Ga.  431. 
"If  a  surveyor,  by  applying  tne  rules  of  sur- 
veying, can  locate  the  land,  the  description  is 
sufiicient.  A  deed  will  be  sustained  if  it  is  pos- 
sible from  the  whole  description  to  ascertain 
and  identify  the  land  intended  to  be  convened." 
2  DevL  Deeds,  |  1012  et  seq.  Accordmgly, 
where  the  owner  of  an  irregularly  shaped  tract 
of  land,  containing  307  acres,  conveyed  200 
acres,  more  or  less,  to  a  grantee,  and  bounded 
it  on  the  north  by  land  of  A.,  on  the  east  by 
land  of  B.,  on  the  south  by  land  of  O.,  and  on 
the  west  by  land  of  D.  (the  grantor),  the  de- 
scription is  not,  as  matter  of  law,  so  vague  and 
uncertain  as  to  render  the  deed  void,  (a)  The 
deed  conveys  all  the  land  from  the  point  whero 
the  land  of  A.  touches  the  land  of  the  grantor 
to  the  land  of  B.,  and  thence  to  the  land  of 
O.  The  starting  point  is  either  at  the  land  of 
A.  or  that  of  C.  A  line  drawn  from  either  of 
these  points  to  the  other  point  will  show  the 
line  between  the  grantor  and  the  grantee  ou  the 
west,  (b)  The  fact  that  the  deed  calls  for  200 
acres,  more  or  less,  will  make  no  difference. 
If  the  boundaries  described  in  the  deed  take  in 
the  entire  3()7  acres,  the  whole  will  pass  to  the 
grantee.  Ray  v.  Pease,  22  S.  E.  190,  95  Ga. 
153;  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  7(53. 
(c)  Such  a  deed  having  been  properly  recorded, 
and  a  mortgage  given  by  the  grantee  to  a  third 
person  to  secure  borrowed  money  also  properly 
recorded,  the  sale  by  the  administrator  of  the 
grantor  of  this  land  conveyed  no  title  to  the 
purchaser,  and  it  was  error  in  the  court  to  re- 
fuse to  grant  a  new  trial. 

Where  a  levy  had  been  made  by  virtue  of 
a  mortgage  fi.  fa.,  and  a  claim  filed,  and  the 
claimant  in  aid  of  his  claim  filed  an  equitable 
petition  setting  up  his  right  of  subrogation  for 
reasons  alleged  in  the  petition,  and  ou  demurrer 
his  equitable  right  was  stricken,  which  was  the 
only  equity  alleged,  it  was  error,  over  objection 
of  the  plaintiff  in  fi.  fa.,  to  try  this  alleged  equi- 
table petition  in  preference  to  the  claim  case, 
although  it  was  marked  "Filed"  a  day  in  ad- 
vance of  the  claim  case.  Such  a  proceeding 
deprived  the  plaintitE  in  fi.  fa.  of  his  legal  right 
to  the  opening  and  conclusion  in  the  trial  of  the 
merits  of  the  claim. 
(Per  Simmons,  C.  J.,  dissenting.) 

Error  from  superior  court,  Taliaferro  coun- 
ty;  P.  H.  Colley,  Judge  pro  hac. 

Action  by  Jesae  Portwood  and  others 
against  C.  W.  Huntress,  guardian.  From 
the  Judgment  both  parties  bring  error.  Judg- 
ment on  the  main  bill  of  ezceptlonB  aSBrmed. 
Cross-bill  of  exceptions  dismissed. 

A.  H.  DavU  and  W.  O.  Mitchell,  tor  G. 
W.  Huntress.  Hawea  Cloud  and  S.  H.  Sib- 
ley, for  Jesse  Portwood  and  others. 

LUMPKIN,  P.  J.  This  ease  was  here  at 
the  March  term,  1901,  when  a  Judgment  of 
the  superior  court  of  Taliaferro  county  deny- 
ing an  Interlocutory  injunction  to  Portwood 
and  Anderson,  who  were  then  the  plalnticrs 
in  error,  was  attlrmed.  See  113  Ga.  815,  39 
S.  E.  209.  The  general  nature  of  the  caae 
being  disclosed  by  the  statement  of  facts 
embraced  in  the  opinion  then  filed.  It  la  nn- 
necessary  to  here  repeat  the  same.    At  the 


August  term,  1901,  of  the  court  below,  after 
the  plaintiffs'  pleadings  had  been  so  amend- 
ed as  to  eliminate  all  issues  shve  those  ia 
controversy  between  themselves  and  C.  W. 
Huntress  as  guardian  of  Ellen  Huntress,  the 
case  came  on  for  trial  before  a  Jury,  and  a 
verdict  was  returned  In  favor  of  the  plain- 
tltFs.  Huntress,  as  guardian,  made  a  motion 
for  a  new  trial,  to  the  overruling  of  which 
he  excepted.  Portwood  and  Anderson  there- 
upon filed  a  cross-bill  of  exceptions.  As  the 
case  Is  absolutely  controlled  adversely  to  the 
defendant  below  by  the  mllngg  annoimced  in 
the  headnotes,  we  shall  discuss  only  those 
grounds  of  his  motion  for  a  new  trial  to 
which  these  rulings  relate;  the  other  grounds 
thereof  being,  for  the  reason  Just  indicated, 
wholly  Immaterial,  as  are  also  the  qaestlona 
raised  by  the  cross-bill  of  exceptions. 

1,  2.  The  defendant  offered  at  the  trial  cer^ 
tain  documentary  evidence,  consisting  of  cer- 
tified transcripts  from  the  records  of  this 
court  and  of  the  court  below,  for  the  pur- 
pose of  showing  that  It  had  been  adjudicated 
that  the  portion  of  the  land  in  controversy 
to  which  Anderson  was  setting  up  title  was 
subject  to  the  execution  held  by  Huntress  as 
guardian;  and  in  this  connection  his  counsel 
offered  to  prove  that  this  alleged  adjudica- 
tion Was  also  binding  upon  Portwood,  be- 
cause of  an  agreement  on  his  part  to  abide 
by  the  Judgment  rendered  in  the  claim  ease 
of  Anderson.  If  these  documents  bad  been 
introduced,  they  would  merely  have  shown 
(1)  that  at  the  February  term,  1899,  of  the 
superior  court  of  Taliaferro  county,  that  case 
had  been  submitted  to  the  presiding  Judge 
upon  an  agreed  statement  of  facts;  (2)  that 
he  rendered  a  Judgment  holding  the  land  not 
subject,  basing  his  decision  upon  the  ground 
that  a  deed  made  by  the  head  of  a  family, 
and  purporting  to  convey  property  which  had 
been  set  apart  as  a  homestead  under  the  con- 
stitution of  1868,  did  not,  if  executed  while 
the  homestead  estate  was  still  In  existence, 
pass  to  the  grantee  any  Interest  whatever  la 
any  land  embraced  in  the  homestead;  0) 
that  this  decision  was  set  aside  by  the  sn- 
preme  court,  and  its  Judgment  was,  by  a 
proper  order,  made  the  Judgment  of  the 
court  below;  and  (4)  that  subsequently  an 
order  was  passed  allowing  both  Anderson 
and  Portwood  to  withdraw  the  claims  filed 
by  them,  which  they  accordingly  did.  Com- 
plaint is  made  of  the  rejection  of  this  evi- 
dence. We  are  quite  sure  it  was  not  admis- 
sible, for  the  reason  that  it  would  not,  U 
admitted,  have  established  the  plea  of  res 
adjudlcata  Interposed  by  the  defendant.  AH 
that  this  court  decided  when  the  claim  case 
of  Anderson  came  before  it  was  that  the 
trial  Judge  ruled  eironeonsly  upon  the  legal 
question  on  which  he  based  his  Judgment. 
See  110  Ga.  42Y,  35  S.  B.  671,  78  Am.  St 
Rep.  105.  Neither  this  court  nor  the  soperlor 
court  of  Taliaferro  county  undertook  to  paaa 
upon  the  sufllciency  of  the  descriptive  words 
employed  in  the  deed  under  consideratJosL 
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The  effect,  tberefore,  of  the  judgment  ren- 
dered here  was  simply  to  leave  the  case  open 
(or  another  trial  in  the  court  below,  with  the 
legal  question  then  presented  for  decisloi^ 
anally  settled  adversely  to  the  claimant  On 
the  argument  of  the  case  as  now  presented, 
counsel  for  the  defendant  below  relied  upon 
uie  decision  announced  by  this  court  in  Brad- 
Bhaw  V.  Gormerly,  54  Ga.  557.  A  casual 
examination  of  that  case  will,  however,  show 
that  It  has  no  bearing  on  the  question  under 
discussion.  It  there  appears  that  a  Judgment 
of  the  superior  court  subjecting  the  property 
claimed  was  atUrmed  by  this  com-t,  and  thus 
the  claim  case  was  brought  to  a  final  deter- 
mination. The  effect  of  the  Judgment  of 
affirmance  was,  therefore,  to  conclude  the 
claimant,  not  only  as  to  all  Issues  actually 
made  and  passed  on  In  the  lower  court,  but 
as  to  all  issues  which  he  might  have  raised 
therein.  To  the  foregoing  we  may  add  that 
the  documentary  evidence  upon  which  the 
defendant  in  this  case  relied  showed  that,  in 
point  of  fact,  Anderson's  claim  never  went 
to  final  trial  in  the  comrt  below,  but  was  vol- 
untarily withdrawn  by  him;  and  tberefore 
no  adjudication  in  favor  of  Huntress,  as 
gnardlan,  has  ever  been  rendered  in  that 
court.  So  far  as  appears,  he  assented  to  the 
withdrawal  of  that  claim,  thus  leaving  An- 
derson at  liberty  to  renew  it  at  any  time  he 
might  choose,  and  thereby  resist,  upon  any 
ground  other  than  that  as  to  which  he  was 
concluded  by  the  above-mentioned  decision 
of  this  court,  the  enforcement  of  the  execu- 
tion held  by  Huntress  in  his  representative 
capacity.  If  the  latter  did  not  in  fact  consent 
fo  this  disposition  of  that  case,  but  the  court, 
•ver  his  protest,  allowed  the  claim  to  be 
withdrawn,  he  should,  if  he  considered  him- 
self in  any  way  aggrieved  by  this  action  on 
the  part  of  the  court,  have  duly  excepted 
thereto. 

3.  The  main  and  controlling  question  now 
before  ns  for  determination  is  whether  or  not 
the  instrument  signed  by  Absalom  O.  Bvans 
and  his  wife  in  1882,  purporting  to  be  a  deed 
from  them  to  their  son,  R.  O.  Evans,  was,  as 
to  description,  sufficiently  definite  and  certain 
to  pass  title  to  any  portion  of  the  land  there- 
in referred  to.  It  appears  that  one  of  the 
makers,  Absalom  O.  Evans,  owned  a  tract  of 
kind  contatnlng  307^  acres,  more  or  less, 
which  had  been  set  apart  as  a  homestead.  A 
plat  of  the  same,  appearing  in  the  record  be- 
fore 08,  discloses  that  this  tract  had  many 
boundaries,  and  was  quite  irregular  in  shape. 
By  the  above-mentioned  instrument,  Evans 
and  his  wife  undertook  to  convey  to  their  son 
a  portion  of  this  homestead  estate  containing 
200  acres,  more  or  less.  Subsequently  the  son 
signed  and  delivered  to  Huntress,  as  guardian, 
a  paper  purporting  to  be  a  mortgage  covering 
aU  the  interest  of  the  former  in  the  land.  The 
execution  issued  upon  a  foreclosure  of  this  pa- 
per  is  that  which  Huntress,  as  goardian.  Is 
now  seeking  to  enforce.  The  descriptive 
TToi-ds  employed  in  the  instrument  which  be 


relies  on  as  a  deed  from  Absalom  Q.  Evans 
and  his  wife  to  B.  O.  Evans  were  aa  fol- 
lows: "All  that  tract  or  parcel  of  land  sit- 
uated, lying,  and  being  in  said  state  and 
county  [Taliaferro],  containing  two  hundred 
acres,  more  or  less,  bounded  as  follows:  On 
north  by  land  of  E.  I.  Anderson;  on  east  by 
lands  of  Daniel  Bvans,  colored;  on  south  by 
land  of  Addison  Ogletree;  on  west  land  said 
Absalom  O.  E^vans  and  Mary  E.  Evans."  We 
are  of  the  opinion  that,  in  view  of  the  t&rte 
atiove  stated,  this  instrument  passed  nothing 
to  R.  O.  Evans.  Our  reason  for  so  holding 
is  that  it  does  not  Identify  any  particular  por- 
tion of  the  entire  tract  of  307%  acres,  mo^e 
or  less,  owned  by  Absalom  G.  Evans.  It  is, 
of  course,  inferable  that  he  and  his  wife  in- 
tended to  convey  to  their  son,  R.  O.  Evans,  a 
parcel  of  land  approximating  In  quantity  200 
acres,  and  constituting  a  portion  of  the  home- 
stead estate.  The  difficulty  is  that  they  did 
not  specify  any  boundary  line  or  lines  between 
the  land  they  intended  to  convey  an$ '  that 
which  they  intended  to  reserve.  The  words 
"on  west"  certainly  cannot  be  said  to  indicate 
a  boundary  line,  or  enable  any  one  to  locate 
such  a  line.  It  would  not  do  to  say  it  was 
the  purpose  of  Absalom  6.  Evans  and  his  wife 
to  cut  oft  from  the  whole  tract  exactly  200 
acres,  or  that  the  portion  they  intended  to 
convey  can  be  ascertained  and  separated  from 
the  balance  of  the  tract  by  running  a  line 
due  north  and  south.  It  is  obvious  that  a 
parcel  of  land  containing  abont  200  acres, 
and  bounded  on  the  "north  by  land  of  E  I. 
Anderson;  on  east  by  lands  of  Daniel  Evans, 
colored;  [and]  on  south  by  land  of  Addison 
Ogletree,"— might  be  cut  off  from  the  entire 
tract  by  running  divers  straight  lines  across 
It  With  a  given  starting  point  on  either  the 
northern  or  the  southern  boundary  of  this 
tract  it  would  be  practicable  to  run  a  line 
catting  off  precisely  200  acres.  WIthont  such 
a  starting  point,  even  this  could  not  be  done; 
and,  given  such  a  starting  point  the  line 
drawn  would  necessarily  vary  according  to 
the  significance  which  different  persons  un- 
dertaking to  run  the  line  might  attach  to  the 
words,  "containing  two  hundred  acres,  more 
or  less,"  appearing  In  the  instrument  under 
discussion.  This  description  as  to  quantity 
might  easily  be  understood  as  referring  to  a 
parcel  of  land  embracing  any  number  of  acres 
from  175  to  225.  Accordingly,  we  affirm, 
without  doubt  or  misgiving,  that  no  sur- 
veyor, however  expert  could  take  the  de- 
scription contained  In  the  instrument  Just 
mentioned,  and,  by  the  aid  of  any  proper  ex- 
trinsic evidence,  locate  the  precise  body  of 
land  which  the  makers  of  fliat  Instrument 
intended  to  convey.  Even  If  they  and  R.  O. 
Evans  had  agreed  upon  a  dividing  line,  and 
understood  perfectly  how  the  same  should 
run,  this  would  not  suffice;  for  a  deed  must 
Itself  contain  descriptive  words  with  respect 
to  its  subject-matter,  such  as  will  enable  a 
third  person  to  apply  the  same  to  the  locus 
In  quo  without  resorting  to  any  secret  and 


Digitized  by 


Google 


516 


42  S01TTHBA8TIEBN  BBPORTHB. 


(Oa. 


undisclosed  Intention  on  the  part  of  the  par- 
ties thereto.  Whilst  a  deed  wanting  In  this 
essential  Is  susceptible  of  refcM'niatlon,  so  as 
to  effectoate  the  unexpressed  intention  of  the 
parties.  It  cannot,  without  such  reformation, 
stand  as  a  moiilment  of  title.  If  Absalom 
O.  Evans  and  bis  wife  actually  agreed  with 
R.  O.  Braas  upon  a  boundary  line  cutting 
off  from  the  entire  tract  the  particular  por- 
tion thereof  they  desired  he  should  hare,  the 
instrument  signed  by  them  should  itself  have 
disclosed  that  such  was  the  fact,  and  also 
have  contained  such  a  reference  to  this  line 
as  would  enable  third  persons  to  find  and 
locate  It.  No  authority  need  be  cited  in  sup- 
port of  the  proposition  that  parol  evidence  Is 
inadmissible  to  add  to  or  vary  the  terms  of 
a  deed  or  other  written  Instrument  Such 
evidence  Is  admissible  only  for  the  purpose 
of  applying  language  used  in  a  deed  to  the 
subject-matter  thereof.  Where  It  din  be 
gathered  from  the  words  employed  In  a  deed 
that  the  Intention  of  the  grantor  was  to 
convey  the  whole  of  a  tract  of  land  owned 
by  blm,  even  a  vague  description  of  the  same 
will  suffice.  If,  by  the  aid  of  competent  parol 
evidence,  its  precise  location  is  capable  of 
ascertainment,  and  its  Identity  can  thus  be 
established.  See  Shore  v.  Miller,  80  Oa.  93, 
4  S.  E.  561,  12  Am.  St  Kep.  239;  Beardsley 
T.  Hllson,  94  Ga.  61,  20  8.  E.  272  (6);  Broach 
v.  O'Neal,  94  Ga.  475,  20  S.  E.  113;  Derrick 
V.  Sams,  98  Ga.  397,  2S  S.  E.  509.  58  Am. 
St  Rep.  309;  Elwell  v.  Security  Co.,  101 
Oa.  496,  28  S.  E.  833.  The  most  extreme 
case  on  this  line  Is  that  of  iSbore  v..  Miller. 
The  opinion  delivered  by  Mr.  Justice  Bland- 
ford  does  not  fully  set  forth  the  facts  upon 
which  the  decision  In  that  case  was  based. 
An  examination  of  the  original  recotd  therein, 
which  is  of  file  In  the  office  of  the  clerk  of 
this  court  discloses  that  the  descriptive 
words  employed  In  the  deed  then  under  con- 
sideration were:  "All  those  tracts  or  parcels 
of  land  situate,  lying,  and  being  In  the  9th 
district  of  Hall  county,  known  by  the  num- 
bers (being  parts  of  lots)  22  and  23,  and  con- 
taining one  hundred  and  seventy-two  acres, 
more  or  less."  This  language  warranted  the 
Inference  that  It  was  tne  intention  of  the 
maker  of  the  deed  to  convey  ail  of  his  In- 
terest In  the  lands  embraced  in  lots  known 
as  numbers  22  and  23  In  the  Ninth  district 
of  Hall  county;  and  it  is  clear  that  he  did 
not  claim  to  own  all  of  the  territory  Includ- 
ed in  those  land  lots,  or  undertake  to  convey 
any  portion  thereof  which  did  not  belong  to 
him.  It  was  recited  In  the  motion  for  a  new 
trial  In  that  case  that  the  party  tendering 
this  deed  In  evidence  offered  "to  prove  by 
parol  testimony  the  Identity  of  the  land  de- 
scribed in  said  deed  as  parts  of  lots  Nos. 
22  and  23  In  the  Ninth  district  of  Hall  coun- 
ty, and  that  It  was  all  of  those  lots  owned 
and  possessed  by  the  [grantor]  at  the  time  he 
executed  said  deed."    That  then,  was  a  case 


where  the  grantor  undertook  to  convey  one 
entire  tract  of  land  lying  In  one  land  lot, 
and  another  entire  tract  situated  In  a  differ- 
ent land  lot  The  present  case  Is  easily  dls- 
tlugulshable  from  all  of  those  Just  cited; 
for,  as  we  have  endeavored  to  point  out  the 
effort  in  this  instance  was  to  convey  a  part 
only  of  an  entire  tract  of  land  owned  by 
Absalom  G.  Evans,  without  sufficiently  desig- 
nating one  of  the  essentially  Important  bound- 
aries of  that  part.  So  it  only  remains  to 
notice  two  cases  (Lumber  Co.  v.  C!oody,  94 
Ga.  519,  21  S.  E.  217,  and  Vaughn  v.  FitE- 
gerald,  112  Ga.  617,  37  S.  E.  752)  in  which 
descriptions  of  parts  of  specified  land  lots 
were  held  to  be  sufficient.  In  the  former  of 
these  cases  the  land  sought  to  be  conveyed 
t^as  described  as  "one  hundred  and  thirty- 
four  acres  of  land  on  the  north  side  of  lot 
number  One  hundred  and  seventy-four  la  the 
tweutieth  district  of  Dodge  county."  In  the 
other  case  the  description  dealt  with  was, 
"66  acres  of  land  lot  No.  37  in  the  8th  dis- 
trict of  Wilcox  county;  price,  ?5.00  per 
acre;  being  the  west  side."  The  land  lots 
referred  to  In  these  cases  were,  by  statute, 
square  lots,  containing  each  a  definite  num- 
ber of  acres;  and  It  was  held  that  as  the 
portions  to  be  separated  therefrom  also  con- 
sisted of  a  stated  number  of  acres,  it  was 
possible  to  ascertain  In  each  Instance  the 
precise  fractional  part  referred  to  by  drawing 
across  the  lot  a  straight  line  In  such  manner 
as  to  form  a  parallelogram  containing  the 
number  of  acres  indicated.  The  decisions 
In  these  cases  certainly  go  far  enough  In 
holding  descriptions  of  this  nature  adequate. 
The  Evans  tract  of  land  was  not  only  not  a 
square,  but  as  has  been  seen,  was  very  ir- 
regular m  shape;  and,  besides,  the  proof 
showed  that  he  claimed  title,  not  to  any  speci- 
fied number  of  acres  as  being  embraced  with- 
in the  boundaries  of  this  tract,  but  to  307H 
acres,  more  or  less.  Furthermore,  he  and 
his  wife  did  not  undertake  to  cut  off  from  the 
entire  tract,  as  the  portion  thereof  which  they 
desired  their  son  to  have,  precisely  200  acres, 
but  a  parcel  of  the  same  "containing  two 
hundred  acres,  more  or  less." 

It  necessarily  follows  from  what  Is  said 
above  that  a  verdict  for  the  plaintiffs  was 
demanded  by  the  evidence,  ana  there  was  no ' 
error  in  denying  the  defendant  a  new  trlaL 
This  being  so,  we  are  not  as  'v^'e  have  al- 
ready Intimated,  called  upon  to  pass  on  the 
merits  of  the  questions  presented  by  the 
cross-bill  of  exceptions  sued  out  at  the  In- 
stance of  Portwood  and  Anderson,  In  which 
complaint  Is  made  of  certain  Interlocutory 
rulings  by  the  trial  Judge  which  were  ad- 
verse to  them. 

Judgment  on  main  bill  of  exceptions  af- 
firmed. Cross-bill  of  exceptions  dismissed. 
All  the  Justices  concurring,  except  LEWIS, 
J.,  absent  on  account  of  sickness,  and  SIM- 
MONS. C.  J.,  dissenting 
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TILLMAN  r.  BANKS  et  aL 

(Sapreme  Court  of  OeorKia.    Aug.  8,  1902.) 

niUST   DEED— CONSTRtJCnON— LIPH   BSaTATB— 
REMAINDER. 

1.  A  deed  executed  in  1876  conveyed  prop- 
erty to  the  grantee,  "in  trust,  neTertheless,  for 
the  sole  and  separate  use  of  [a  named  person], 
wife  of  [the  grantorl,  for  and  during  her  nat- 
ural life,  and  after  her  death  to  such  children 
she  may  leave  living  at  the  time  of  her  deatli, 
having  been  begotten  by  the  said  [grantor], 
share  and  share  alike;  with  power  to  the  said 
[wife]  to  empower  the  said  [trustee],  by  writing 
under  her  hand,  to  sell  any  part  or  the  whole 
of  the  trust  estate,  and  to  reinvest  the  proceeds 
in  such  other  property,  subject  to  the  above- 
described  trust,  as  he  shall  deem  most  benefi- 
cial for  the  interest  of  the  trust  estate."  Held: 
(1)  That  the  trust  created  was  for  the  life  es- 
tate only;  (2)  that  the  remainder  created  was 
a  legal  remainder;  (3)  that,  under  the  opera- 
tion of  the  married  woman's  act  of  1866,  the 
trust  became  executed  immediately  upon  the 
delivery  of  the  deed,  and  the  legal  title  to  the 
life  estate  vested  in  the  wife  of  the  grantor; 
(4)  that  the  person  named  in  the  conveyance  as 
trustee  had  no  right  to  bring  a  suit  to  recover 
any  interest  in  the  property;  (5)  that* when,  in 
the  trial  of  a  suit  brought  by  the  named  trustee 
as  such,  the  evidence  relied  upon  for  a  recovery 
'  <^as  the  deed  referred  to,  and  possession  by  the 
trustee  for  more  than  seven  years  under  the 
deed,  a  nonsuit  was  properly  granted,  for  the 
reason  that  the  trustee  had  no  title  upon  which 
be  conld  recover,  and  his  possession  would  not 
have  the  effect  to  vest  the  title  in  him,  but 
would  inure  to  the  benefit  of  the  wife;  (6)  that 
an  amendment  to  such  a  suit,  in  effect  striking 
the  name  of  the  trusteo,  end  substituting  there- 
for the  names  of  the  wife  and  children,  was 
properly  disallowed;  there  being  no  law  in  this 
state  authorizing  a  new  party  to  be  added  in 
such  a  case. 

(Syllabus  by  the  Comi) 

Krror  from  suparlcr  court,  Tattnall  connty; 
B.  D.  Beans,  Judge. 

Action  by  James  Tlllmao,  trustee,  against 
J.  C.  Banks  and  others.  Judgment  for  de- 
fendauts,  and  plalntl'J  brings  error.  Affirm- 
ed. 

W.  T.  Burkhalter  and  C.  L.  Morgan,  for 
plaintiff  in  error.  John  P.  Moore  and  Jas. 
K.  Hines,  for  defendants  In  error. 

COBB,  J.  Tills  was  an  action  brought  by 
James  Tillman,  as  trustee  for  Rhody  Garter, 
against  Banks  and  his  wife,  to  recover  pos- 
session of  a  tract  of  land.  The  abstract  of 
title  attached  to  the  petition  referred  to  nu- 
merous deeds,  and  simply  stated  the  names  of 
the  grantors  and  grantees  and  the  dates  of 
such  deeds;  the  abstract  concluding  with 
these  words:  "Deed  from  Tim  Carter  to 
James  Tillman,  In  trust  for  Rhody  darter, 
dated  Jan.  1st,  1875.  All  of  the  deeds  afore- 
said conveying  the  lands  in  question."  At 
the  conclusion  of  the  plaintiff's  evidence 
the  defendants  made  a  motion  for  a  nonsuit, 
and,  to  avoid  the  effect  of  this  motion,  the 
plaintiff  offered  to  amend  the  petition  by 
making  Rhody  Carter  and  her  children  (nam- 
ing them)  begotten  by  her  husband,  Tim 
Carter,  parties  plaintiff  in  the  case,  so  that 
tlie  suit  would  proceed  in  their  nanres;  it 
being  alleged  that  Rhody  Carter  and  lier 


children,  as  well  as  Tillman,  consented  to 
this  amendment  in  open  court  The  coiirt 
refused  to  allow  the  amendment,  and  passed 
an  order  granting  a  nonsuit.  To  the  rulings 
just  referred  to  the  plaintiff  excepted.  The 
conveyance  under  which  the  plaintiff  claim- 
ed the  right  to  recover  was  a  deed  from  Tim 
Carter  to  James  Tillman,  trustee,  which 
conveyed  the  premises  in  dispute  to  Till- 
man, "in  trust,  nevertheless,  for  the  sole 
and  separate  use  of  the  said  Rhody  Carter, 
Wife  of  the  said  Tim  Carter,  for  and  duriug 
her  natural  life,  and  after  her  death  to  such 
children  she  may  leave  living  at  the  time  of 
her  death,  having  been  begotten  by  the  said 
Tim  Carter,  share  and  share  alike;  with 
pow»  to  the  said  Rhody  Carter  to  empower 
the  said  flm  Tillman,  by  writing  under  her 
band,  to  sell  any  part  or  the  whole  of  the 
trust  estate,  and  to  reinvest  the  proceeds  in 
such  other  property,  subject  to  the  above- 
de8cril>ed  trust,  as  he  sball  deem  most  ben- 
eficial for  the  interest  of  the  trust  estate." 
Tills  deed  was  dated  January  1,  1875.  The 
trust  created  under  this  deed  was  for  the 
life  estate  of  Rhody  Carter  only,  and  there 
was  no  trust  created  for  the  remaindermen. 
The  deed  created  a  l^al  estate  in  remainder 
for  the  benefit  of  such  of  the  children  of 
Rhody  Garter  and  her  husband,  Tim  Carter, 
as  were  in  life  at  the  time  of  her  death. 
Bull  V.  Walker,  71  Ga.  185;  WUbur  v.  Mc- 
Nulty,  75  Ga.  458;  Carswell  v.  Lovett,  80 
Ga.  36,  4  S.  B.  866;  Town  Go.  ▼.  Cotbran, 
81  Oa.  S59,  8  S.  B.  737;  De  Vaughn  ▼.  Mc- 
Leroy,  82  Ga.  687,  10  S.  B.  211;  McDonald 
V.  McCaU,  91  Ga.  304,  18  S.  B.  157;  Baxter 
V.  Wolfe,  98  Ga.  334,  20  S.  B.  325;  Fleming 
V.  Hughes,  99  Ga.  444,  27  8.  B.'791.  In  Sut- 
ton T.  Aiken,  62  Ga.  733,  it  was  held  that  u 
conveyance  in  trust  for  a  married  woman 
of  full  age  and  sound  mind,  with  no  re- 
mainder to  protect,  and  nothing  prescribed 
for  the  trustee  to  do,  operates  to  pass  the 
legal  title  immediately  into  the  beneficiary, 
when  the  conveyance  was  made  since  the  act 
of  1866,  which  secured  to  married  women 
all  their  property  as  a  separate  estate.  This 
ruling  was  followed  In  Association  t.  Ganu, 
101  Ga;  678,  29  S.  B.  15,  and  in  City  of  Rome 
v..  Shropshire,  112  Ga.  93,  37  S.  B.  168.  It 
has  been  held  that  whore  a  conveyance,  ex- 
ecuted or  taking  effect  since  the  passage  of 
the  married  woman's  act  of  1866,  and  which 
created  a  trust  estate  for  life  for  a  married 
woman  of  sound  mind  and  laboring  under 
no  disability,  and  a  legal  estate  in  remainder 
for  her  children  or  others,  vested  the  legal 
title  to  the  life  estate,  immediately  upon 
the  conveyance  taking  effect,  in  the  married 
woman;  the  trust  attempted  to  be  created 
being,  under  the  operation  of  the  married 
woman's  act,  an  executed  trust,  so  far  as  the 
life  estate  was  concerned.  Kile  v.  Fleming, 
78  Ga.  1;  Harrold  v.  Westbrook,  78  Ga.  6, 
2  S.  B.  695;  Woodward  v.  Stubbs,  102  Ga. 
187,  29  S.  B.  119;  Allen  v.  Hughes,  106  Ga. 
775,  32  S.  B.  927:  Brantley  v.  Porter,  111  Ga. 
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8S6,  36  S.  E.  970;  Overstreet  t.  Sullivan,  113 
Ga.  891,  39  S.  E.  431.  Immediately  upon  the 
execution  o(  the  deed  from  Tim  Carter  to 
Tillman  the  trust  therein  attempted  to  be 
created  for  the  benefit  of  Rhody  Carter  dur- 
ing her  life  became  an  executed  trust,  and 
the  legal  title  to  the  life  estate  vested  im- 
mediately in  her.  The  deed  did  not  create 
any  trust  for  the  benefit  of  the  remainder- 
men. Hence  no  title  to  the  remainder,  with- 
out regard  to  what  the  character  of  that  re- 
mainder may  be,  whether  vested  or  contin- 
gent, ever  passed  to  Tillman.  It  follows  that 
Tillman  bad  no  authority  to  bring  a  suit  in 
relation  to  the  land,  either  in  behalf  of 
Rhody  Carter  or  her  children.  So  far  as  the 
life  estate  Is  concerned,  the  right  to  sue  for 
the  possession  of  the  property  is  in  Rhody 
Carter;  and,  so  far  as  the  remainder  is  con- 
cerned, the  right  to  sue  will  be  in  the  chil- 
dren of  Rhody  and  Tim  Carter  who  may  be 
living  at  ber  death.  Under  no  view  of  the 
case  was  Tillman,  the  person  named  in  the 
deed  as  trustee,  authorized  to  bring  a  suit 
The  court  did  not  err,  therefore,  in  holding 
that  the  plaintiff  bad  failed  to  make  out 
his  case. 

It  was  argued  by  counsel  for  the  plaintlfl 
in  error  that  the  case  made  In  the  petition 
had  been  proved  strictly  as  laid,  and  that, 
therefore,  under  the  ruling  in  Fleming  v. 
Roberts.  114  Ga.  634,  40  S.  E.  792,  and  the 
cases  which  that  followed,  the  grant  of  a 
nonsnit  was  erroneous.  The  plaintiff  did  not 
prove  bis  case  as  laid.  The  substance  of  his 
allegations,  as  will  be  seen  from  what  Is  said 
above  in  reference  to  the  petition,  was.  In 
effect,  that  James  Tillman,  as  trustee  for 
Rhody  Carter,  was  entitled  to  recover  the 
land.  The  evidence  offered  to  support  these 
allegations— that  is,  the  deed  which  attempt- 
ed to  create  the  trust  In  James  Tillman— did 
not.  In  law,  have  the  effect  of  creating  such  a 
trust,  and  therefore  the  proof  did  not  support 
the  allegation.  The  petition  and  the  abstract 
of  title  attached  thereto,  when  taken  as  a 
whole,  cannot  be  construed  in  any  other 
way  than  as  a  claim  by  James  Tillman  to 
recover  the  land  as  the  holder  of  the  legal 
title,  although  be  admits  in  the  petition  that 
he  holds  it  for  the  benefit  of  Rhody  Carter. 
As  the  evidence  failed  to  establish  that  he 
was  the  holder  of  the  legal  title,  he  failed 
to  prove  the  case  laid  In  the  petition.  The 
amendment  offered,  which  was,  in  effect,  to 
strike  the  name  of  Tillman,  trustee,  as  plain- 
tiff, and  substitute  the  names  of  Rhody  Carter 
Q  nd  her  clilldren,  was  properly  refused.  There 
is  no  law  in  Georgia  authorizing,  In  a  case  like 
this,  the  substitution  of  new  parties.  In  ad- 
dition to  this,  so  far  as  the  children  wae  con- 
cerned, they  acquired  under  the  deed  no  pres- 
ent right  to  sue,  the  remainder  Interest  being 
conveyed  to  such  of  them  only  as  were  liv- 
ing at  the  date  of  their  mother's  death.  It 
is  contended  by  counsel  for  the  plaintiff  in 
error  that,  even  if  the  court  did  not  err  in 
refusing  the  amendment,  and  did  not  err  In 


construing  the  deed,  the  suit  was  a  suit  by 
James  Tillman,  and  there  was  evidence 
which  would  authorize  a  jury  to  find  that  he 
had  been  in  adverse  possession  of  the  prop- 
erty for  more  than  seven  years,  and  that  he 
was  entitled  to  recover  upon  this  prescriptive 
title.  It  mdght  be  a  sufficient  answer  to  this 
contention  to  say  that  the  plaintiff's  suit  was 
not  predicated  upon  a  prescriptive  title.  In 
the  abstract  of  title  attached  to  the  petition 
there  appears  no  reference  whatever  to  a 
prescriptive  title,  the  abstract  relating  en- 
tirely to  a  legal  title  acquired  through  a  se- 
ries of  conveyances  therein  referred  to.  But, 
even  if  the  case  be  treated  as  one  in  which 
the  plaintiff  would  be  allowed  to  recover 
upon  a  prescriptive  title  if  the  evidence  was 
of  a  character  to  authorize  a  finding  in  his 
favor,  and  even  if  the  "evidence  warranted  a 
finding  that  Tillman  bad  been  in  adverse 
possession  for  more  than  seven  years,  he 
would  still  not  be  entitled  to  recover.  He 
did  not  claim  title  in  himself.  If  he  was  in 
possession  at  all,  it  was  not  in  his  own  right, 
but  in  the  right  of  Rhody  Carter,  whom  he 
claimed  to  represent;  and  his  possession,  if 
It  ever  ripened  Into  a  prescriptive  title,  ih- 
ured  to  the  benefit  of  Rhody  Carter,  and  did 
not  authorize  a  suit  by  him  in  any  capacity, 
but  would  have  authorized  a  suit  by  Rhody 
Carter  only.  There  was  no  error  In  any  of 
the  rulings  complained  of. 

Judgment  afi9rmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(Ue  Qo.  283) 

SEYMOUR  et  al.  v.  NATIONAL  BUILDING 
&  LOAN  ASS'N  OF  MONTGOM- 
ERY, ALA. 
(Supreme  Comrt  of  Georgia.    Aug.  9,  1902.) 

UORTOAOB    FORECLOSURE!— PUBLIC   SALB— 
MEMORANDUM— JUDICIAL  SALB. 

1.  A  sale  of  real  estate  at  public  outcry  by  a 
mortgagee,  under  a  power  in  the  mortgage  au- 
thoriKiDg  him  to  sell  at  public  or  private  sale, 
is  not  bmdmg  upon  the  purchaser  or  the  mort- 
gagee unless  a  memorandum  is  made  as  pre- 
scribed by  the  statute  of  frauds. 

2.  While  such  sale  is,  for  some  purposes, 
equivalent  to  a  sale,  under  a  foreclosure,  of  the 
mortgage  by  a  court  of  competent  jurisdiction, 
it  is  not  such  a  judicial  sale,  under  the  Code, 
as  not  to  require  such  a  memorandum. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  coonty; 
Z.  A.  Littlejohn,  Judge. 

Action  by  W.  B.  Scymoor  against  the  Na- 
tional Building  &  Loan  Association  of  Mont- 
gomery, Ala.,  and  one  Varnedoe.  Judgment 
for  the  loan  association,  and  Seymour  and 
Yamedoe  bring  error.    A£Brmed. 

J.  T.  Hill,  for  plaintiffs  in  error.  Tbomaon 
&  Whipple,  for  defendant  in  error. 

SIMMONS,  C.  J.  '  An  equitable  petttlou 
for  specific  performance  was  filed  by  Sey- 
mour against  the  National  Building  &  Loan 
Association  of   Montgomeiy,   Ala.    Tbe  de- 
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feodant  filed  an  answer  In  the  nature  of  a 
cross  bill,  to  which  Varnedoe  was  made  a 
party.  It  was  admitted  that  the  case  made 
by  this  answer  was  controlled  by  the  result 
of  the  main  case.  From  the  evidence  it  ap- 
peared that  the  defendant,  acting  under  a 
power  of  sale  contained  in  a  security  deed 
to  it  from  Yamedoe,  had  advertised  certain 
property  of  Vamedoe's  for  sale.  At  the  ap- 
pointed time  and  place  an  agent  of  the  de- 
fendant appeared,  and  sold  the  property  at 
pubUc  outcry,  the  plaintitt  being  the  highest 
bidder.  The  property  was  knocked  oft  to 
plaintiff,  but  no  deed  or  written  memoran- 
dumr  was  made.  Subsequently  the  defend- 
ant refused  to  consummate  the  sale  by  mak- 
ing deeds,  and  the  plaintiff  filed  his  equita- 
ble petition  to  enforce  the  sale.  The  de- 
fendant filed  several  pleas,  one  of  which 
was  that  the  sale  could  not  be  enforced, 
because  no  memorandum  had  been  given  as 
required  by  the  statute  of  frauds.  On  the 
trial  the  court,  on  motion  of  the  defendant, 
granted  a  nonsuit  The  defendant  was  then 
permitted  to  withdraw  its'  motion  for  a  non- 
suit, and  ask  the  direction  of  a  verdict.  The 
court  then  directed  a  verdict  in  favor  of  the 
defendant  Exception  is  taken  to  the  direc- 
tion of  the  verdict  and  to  the  Judge's  al- 
luwlMg  the  motion  for  a  nonsuit  to  be  with- 
drawn. 

The  question  is  made,  therefore,  whether 
this  sale  was  within  the  statute  of  frauds. 
The  plaintiffs  in  error  contended  that  it  was 
not,  for  the  reason  that  this  sale  was  equiva- 
lent to  a  strictly  Judicial  sale,  and  that  such 
a  sale  was  effectual  and  enforceable  with- 
out a  written  memorandum.  After  a  careful 
consideration  of  the  case,  we  have  come  to 
n.  contrary  conclusion.  That  sales  by  auc- 
tion are  within  the  statute  of  frauds  is  set- 
tled in  this  state.  White  v.  Crew,  16  Ga. 
416;    Civ.  Code,  $  3527. 

It  has,  however,  been  expressly  provided 
that  "no  note  or  memorandum  in  wrltins 
shall  be  necessary  to  charge  any  person  at  a 
Judicial  sale."  Civ.  Code,  §  5448.  The  pres- 
ent case  does  not  come  within  this  provi- 
sion; for  the  sale  was  not  a  judicial  sale 
within  the  meaning  of  the  statute.  In  this 
state  the  term  "Judicial  sale"  is  used  to  de- 
note more  than  what  are  known  in  the  text- 
books as  such,  and  includes  execution  sales. 
It  does  not  however.  Include  a  sale  of  the 
character  now  in  question.  In  Banking  Co. 
V.  Haas,  100  Ga.  Ill,  27  S.  B.  080,  62  Am. 
St  Rep.  317,  it  was  held  that  a  sale  under  a 
power  given  in  a  mortgage  was  equivalent 
to  a  sale  under  a  foreclosure  of  the  mort- 
gage by  a  court  of  competent  Jurisdiction, 
and  had  the  same  effect  as  to  cutting  off 
Uens  Junior  to  the  mortgage.  It  would  be 
an  extension  of  this  decision  to  hold  that 
this  was  a  Judicial  sale  within  the  meaning 
of  the  Code  section  cited  above.  A  sale  un- 
do: the  iKtwo:,  or  a  sale  under  a  proper  fore- 
closure, would,  either  of  them,  have  the  ef- 
fect of  cutting  off  Junior  liens.    Either  meth- 


od, so  pursued  as  to  result  in  a  valid,  and 
binding  sale,  would  have  this  result.  But 
this  is  no  reason  for  omit'dng  an  essential 
part  of  the  method  pursued,  merely  because 
such  part  would  have  been  essential  had  the 
mortgagee  elected  to  pursue  the  other  meth- 
od. Where  a  power  of  sale  in  a  mortgage 
Is  coupled  with  an  interest  it  is  irrevocable, 
and  Junior  Uens  are  taken  subject  to  the 
lien  of  the  mortgage.  A  purchaser  under  a 
sale, by  virtue  of  the  power  is  as  much  pro- 
tected from  Junior  liens  as  though  the  sale 
had  been  under  a  foreclosure  proceeding  in 
a  proper  court.  Such  purchaser  must,  how- 
ever, see  to  it  that  the  sale  is  so  conducted 
as  to  be  valid  and  binding.  There  must  be 
a  valid  and  binding  sale  before  it  can  have 
the  effect  of  a  foreclosure  sale,  or,  indeed, 
any  effect  at  all.  Had  a  proper  memoran- 
dum been  made,  and  this  sale  been  binUiug, 
It  would  have  had  the  force  and  effect  of  a 
foreclosure  sale.  As  the  memorandum  re- 
quired by  the  statute  of  frauds  was  not 
made,  the  sale  was  not  enforceable  at  all. 
It  was  also  contended  that  the  contract  had 
been  executed.  This  contention  was  based 
on  the  fact  that  Seymour,  by  an  arrange- 
ment with  Varnedoe,  had  gone  into  possession 
of  the  land,  and  had  tendered  the  purchase 
price  to  the  defendant  There  Is  nothing 
in  these  facts  to  constitute  the  sale  an  ex- 
ecuted one.  so  as  to  take  it  out  of  the  statute. 
The  power  of  sale  had  been  given  to  the 
defendant,  and  Varnedoe  had  no  authority 
by  any  act  of  his  to  execute  an  unenforcea" 
ble  sale  made  by  the  defendant  imder  the 
power.  Nor  does  the  tender  of  the  money 
avail,  for  it  appears  that  the  tender  was 
refused  by  the  defendant  on  the  ground  that 
the  sale  was  not  valid  or  binding.  For  these 
reasons  the  court  properly  held  that  the  sale 
was   not   enforceable. 

There  was  no  error  in  allowing  the  defend- 
ant to  withdraw  its  motion  for  a  nonsuit. 
It  appears  that  the  court  had  orally  an- 
nounced that  it  would  sustain  the  motion, 
but  no  order  had  been  taken.  It  was  ac- 
cordingly within  the  discretion  of  the  court 
to  allow  the  motion  to  be  withdrawn.  Then, 
as  the  evidence  was  such  as  to  demand  a 
finding  for  the  defendant,  there  was  no  error 
in  directing  a  verdict  accordingly. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS.  J.,  absent  on  ac- 
count of  sickness. 


(116  Ga.  211) 
SCOTT  et  aL  ▼.  WHIPPLE  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

WRIT  OP   ERROR— BILL  OF  EXCEPTIONS— DIS- 
MISSAL—CONTINTTANOK-ABSSNCB 
OF  CLIENT. 
1.  A   bill   Of  exceptions,   which   recites  that 
upon  the  call  of  a  case,  and  before  announcing 
"Ready,"  a  party  moved  for  a  continuance  upon 
stated  grounds,  sets  forth  the  evidence  which 
was  relied  upon  in  support  of  the  motion,  al- 
leges that  the  motion  was  overruled,  and  then 
recites  that  to  tliis  judgment  the  defendants 
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"then  and  there  excepted  and  now  except,  and 
assign  the  same  as  error,"  contains  a  sufficiently 
specific  assignment  of  error  upon  the  overrul- 
ing of  the  motion  to  continue. 

2.  Since  the  passage  of  the  supreme  court 
practice  act  of  1893,  a  writ  of  error  will  not  be 
dismissed  merely  because  the  certificate  to  the 
bill  of  exceptions  contains  recitals  of  fact 
which  are  not  in  the  bill  of  exceptions  or  the 
record,  the  certificate  being  in  all  other  re- 
spects In  the  form  prescribed  by  law,  and  ver- 
ifying all  of  the  statements  made  in  the  bill  of 
exceptions. 

3.  The  showing  for  a  continuance,  in  so  far 
as  it  related  to  the  application  made  by  counsel 
for  one  of  the  several  defendants,  and  which 
was  based  on  the  absence  of  their  client,  being 
in  all  respects  regular  and  complete,  and  there 
being  no  counter  showing,  and  it  not  appearing 
from  the  bill  of  exceptions  or  the  record  that 
any  previous  continuance  had  been  granted  the 
defendant,  or  that  the  case  could  proceed  to 
trial  against  the  other  defendants  alone,  it  was 
error  to  overrule  the  motion  to  continue,  made 
by  counsel  on  the  ground  of  their  client's  ab- 
sence. 

(Syllabus  by  the  Court.) 

EiTor  from  superior  court,  Dooly  connty; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  U.  V.  Whipple,  receiver,  and 
others,  against  J.  B.  Scott  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

Guerry  &  Hall,  J.  G.  Jones,  and  De  Lacy 
&  Bishop,  for  plaintiffs  in  error.  Pearson 
Ellis,  Bacon,  Miller  &  Brunson  and  Thom- 
son &  Whipple,  for  defendants  in  error. 

COBB,  J.  Whipple,  as  receiver,  brought 
suit  against  the  Naval  Store  &  Lumber- 
man's Bank  as  principal,  and  Scott  and  four 
others  as  securities.  Scott,  Matthews,  and 
Bullock  filed  a  defense  to  the  action,  the 
three  uniting  In  one  answer.  When  the  case 
•was  called  for  trial,  a  motion  for  a  con- 
tinuance was  made  by  the  defendants.  This 
motion  was  overruled,  and  the  defendants 
assign  this  ruling  as  error.  The  case  then 
proceeded  to  trial,  and  a  verdict  was  di- 
rected In  favor  of  the  plaintiff,  to  which  the 
defendants  have  also  excepted. 

1.  A  motion  was  made  to  dismiss  the  writ 
of  error  upon  the  ground  that  there  was  no 
sufficient  assignment  of  error  upon  any  rul- 
ing of  the  trial  court  The  bill  of  exceptions 
recites  that  upon  the  call  of  the  case  and 
before  announcing  "Ready,"  counsd  for 
Scott  moved  for  a  continuance  upon  certain 
grounds,  and  Introduced  in  support  of  the 
motion  certain  evidence,  which  Is  set  forth 
In  the  bin  of  exceptions,  and  that  this  mo- 
tion was  overruled.  Following  this  recital 
Is  this  language:  "To  which  judgment  over- 
ruling said  motion  for  continuance  the  said 
.T.  B.  Scott  and  W.  B.  Matthews  and  E.  W. 
BuUock  then  and  there  excepted,  and  now 
except,  and  assign  the  same  as  error."  We 
think  this  as^Knment  of  error  sufficiently 
brings  before  us  the  question  as  to  whether 
the  moticm  for  a  continuance  was  proi^rly 
overruled.  The  bill  of  exceptions  recites 
that  the  motion  was  made  and  that  It  was 
overruled,  sets  forth  the  evidence  offered  In 


support  of  the  motion,  and  alleges  that  the 
ruling  of  the  court  was  erroneous.  This  was 
a  specific  assignment  of  error  within  the 
meaning  of  the  law  regulating  the  practice 
In  this  court  It  was  further  insisted  that 
the  assignment  of  error  upon  the  direction 
of  the  verdict  was  not  sufficiently  specific. 
Inasmuch  as  we  do  not  decide  whether  the 
direction  of  the  verdict  was  proper  or  not 
it  is  unnecessary  to  pass  upon  the  sufficiency 
of  the  assignment  of  error  thereon.  It  has, 
however,  been  held  In  several  cases  that  a 
general  complaint  that  the  direction  of  a 
verdict  was  Improper  is  sufficient  to  present 
for  decision  the  question  whether,  under  the 
pleadings  and  the  evld^ice,  the  verdict  di- 
rected was  demanded.  See  Phillips  v.  Rail- 
way Co.,  112  Ga.  197,  87  S.  M.  418;  Dickson 
V.  Burwell,  113  Ga.  93,  38  8.  B.  319;  Waller 
V.  Hogan,  114  Ga.  384,  40  S.  E.  254;  An- 
derson V.  Walker,  114  Ga.  505,  40  S.  B.  705. 
2.  The  motion  to  dismiss  was  upm  the 
further  ground  that  the  cratlficate  of  the 
Judge  to  the  bill  of  exceptions  was  not  in 
the  form  prescribed  by  the  statute,  consisting 
In  part  of  recitals  of  fact  which  should  have 
been  in  the  bill  of  exceptions.  The  certifi- 
cate of  the  judge  was  la  the  exact  form  pre- 
scribed by  the  statute,  except  that  It  con- 
tained the  following  additional  recitals:  "1 
do  further  certify  that  the  docket  of  Dooly 
superior  court  showed  that  there  had  been 
one  continuance  of  this  case  by  the  defend- 
ants. I  do  further  certify  that  this  bill  of 
exceptions  was  presented  to  me  on  the  18th 
day  of  October,  1901,  and  that  the  same  has 
been  held  by  me  until  this  time  for  examina- 
tion and  correction.  October  28,  1901."  The 
criticism  of  this  certificate  is  directed  to  the 
first  sentence  thereof,  as  it  was  certainly 
competent  for  the  judge  to  certify  that  the 
delay  in  filing  the  bill  of  exceptions  was  due 
to  his  retention  of  it,  and  thus  relieve  the 
plaintiff  In  error  from  the  Imputation  of  neg- 
ligent delay  In  tendering  the  Mil  of  excep- 
tions. The  act  of  1889  (Civ.  Code,  i  5532) 
prescribed  a  form  for  certificates  to  bills  of 
exceptions.  It  has  been  held  that  the  certif- 
icate of  the  judge  should  conform  to  the  re- 
quirements of  the  statute;  ana  that,  where 
It  is  not  in  the  form  provided  thereby,  the 
writ  of  error  will  be  dismissed.  See  Wil- 
liams V.  State,  88  Ga.  4G0,  14  8.  E.  706; 
Holland  v.  Van  Bell,  89  Ga.  223,  15  S.  B. 
302;  Lovlngood  v.  Roberts,  89  Ga.  417.  15 
8.  B.  495.  It  has  also  been  held  that  It  is 
the  duty  of  counsel  to  prepare  the  certificate 
to  a  bill  of  exceptions,  and  that  the  judge 
has  no  authority,  under  the  act  of  1889,  to 
make  any  change  In  the  certificate,  but  must 
either  sign  the  same  as  presented  to  him,  or 
decline  to  sign  It  altogether.  Pendley  v. 
State,  87  Ga.  186,  IS  S.  B.  443;  Gresham  v. 
Turner.  88  Ga.  1«0,  13  8.  K.  946.  It  has  also 
been  distinctly  decided  that  under  this  stat- 
ute the  Judge  has  no  authority  to  incorporate 
In  his  certificate  facts  necessary  to  a  deter- 
mination of  the  case,  which  should  have  been 
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brought  up  In  the  bill  of  exceptions.  Lovln- 
good  T.  Boberts,  supra.  Inasmuch  as  this  is 
exactly  what  the  certificate  in  the  present 
case  undertakes  to  do,  it  is  necessary  to  de- 
termine whether  the  rule  laid  down  In  the 
case  cited  is  applicable  since  the  passage  of 
the  supreme  court  practice  act  of  1893.  Civ. 
Code,  S  5534,  which  section  was  codified  from 
the  act  of  1893,  provides:  "It  shall  be  the 
duty  of  the  judge  to  whom  any  bill  of  ex- 
ceptions is  presented  to  see  that  the  certifi- 
cate is  In  legal  form  before  signing  the  same; 
and  no  failure  of  any  Judge  to  discharge  his 
duty  In  this  respect  shall  prejudice  the  rights 
of  the  parties  by  dismissal  or  otherwise." 
The  act  further  proTides  that  the  supreme 
court  shall  not  dismiss  any  case  for  any  want 
of  technical  conformity  to  the  statutes  or 
rules  regulating  the  practice  in  carrying  cases 
to  that  court,  where  there  la  enough  in  the 
bill  of  exceptions  or  transcript  of  the  record 
presented,  or  both  together,  to  enaUe  the 
court  to  ascertain  substantially  the  real  ques- 
tions In  the  case  which  the  parties  seek  to 
have  decided  therein.  CIt.  Code,  i  5569. 
Since  the  passage  of  the  act  of  1893  It  has 
been  held  that,  where  the  certificate  Is  In 
substantial  compliance  with  the  form  pre- 
scribed by  the  act  of  188u,  the  writ  of  error 
will  not  be  dismissed.  Pusey  v.  Sweat,  92 
Ga.  809,  19  S.  B.  816;  Gregory  t.  Daniel,  93 
Qa.  796,  20  S.  H.  668.  The  office  of  a  certif- 
icate to  a  bill  of  exceptions  Is  to  certify  to 
the  truth  of  the  recitals  contained  In  the  bill 
of  exceptions,  and  hence,  where  the  certifi- 
cate falls  to  do  this,  or  where  the  Judge  cer- 
tifies that  the  bill  of  exceptions  Is  in  whole  or 
in  part  untrue,  a  dismissal  of  the  writ  of 
error  would  necessarily  result  See  Jarrlel 
V.  Jarrlel,  116  Oa.  23,  41  S.  B.  262,  and  cases 
dted.  The  legislative  policy,  as  indicated  in 
the  act  of  1893,  is  that  the  Judge  should  re- 
vise the  certificate  presented  to  him,  and 
make  it  conform  to  the  law;  and  that  no 
case  shall  be  dismissed  on  account  of  the 
failure  of  the  Judge  to  do  this,  where  the 
certificate  verifies  the  recitals  made  in  the 
bill  of  exceptions.  It  Is  true  that  the  proper 
place  for  the  Judge  to  add  any  facts  which 
have  been  omitted  by  the  plalntlfF  in  error  Is 
In  the  bill  of  exceptions,  and  that  such  facts 
Incorporated  In  the  Judge's  certificate  should 
be  disregarded.  But  it  does  not  follow  that 
such  a  certificate  should  work  a  dismissal  of 
the  case.  If  the  facts  added  to  the  certifi- 
cate are  matter  of  record  In  the  trial  court, 
the  Judge  may  add  a  specification  thereof  in 
the  bill  of  exceptions,  or  the  defendant  In 
error  may  apply  to  the  Judge  to  have  the 
derk  transmit  such  record  with  the  bill  of 
exceptions.  Civ.  Code,  §  5536.  And  so.  If 
the  added  facts  are  a  part  of  the  evidence  of 
file  In  the  clerk's  office,  the  same  course  may 
be  pursued.  And,  further  than  this,  if  upon  a 
consideration  of  the  case  it  should  appear  to 
the  supreme  court  that  any  portion  of  the 
record  has  not  been  transmitted,  whether 
•peclfled  or  not.  It  is  expressly  made  the  duty 


of  the  court  to  order  the  clerk  of  the  trial 
court  to  certify  and  transmit  such  record. 
Civ.  Code,  {  5536  (4).  As  no  bill  of  excep- 
tions can  be  dismissed  on  account  of  the 
negligence  of  the  plaintiff  in  error  In  failing 
to  incorporate  or  specify  evidence  of  record 
which  is  material  to  his  case,  and  as  his  fail- 
ure to  prepare  and  present  to  the  Judge  a 
certificate  which  complies  with  the  form  pre- 
scribed by  law  will  likewise  not  result  in  a 
dismissal  of  his  case,  it  would  seem  to  fol- 
low that,  where  a  certificate  verifies  un- 
equivocally every  recital  in  the  bill  of  excep- 
tions, but  undertakes  to  add  omitted  facts, 
whether  they  are  matters  of  record  or  of 
evidence,  this  comt  should  not  dismiss  the 
writ  of  error,  bat  should  decide  the  ques- 
tions made  In  the  bill  of  excepticms,  if 
enough  appears  therein  or  In  the  transcript 
of  the  record,  or  in  both  together,  or  if,  by 
order  to  the  clerk  of  the  trial  court,  it  can 
procure  enough  facts  upon  which  to  base  a 
decision  of  such  questions.  We  thinii  it  is 
In  keeping  with  the  spirit  of  the  act  of  1893 
and  the  recent  legislative  policy  as  manifest- 
ed in  that  act  as  well  as  in  others  not  to  dis- 
miss a  case  solely  because  the  Judge  falls  to 
eliminate  from  the  certificate  presented  to 
him  recitals  of  fact  which  do  not  appear  in 
the  blU  of  exceptions.  The  proper  course  for 
us  to  pursue  in  such  a  case  is  to  treat  these 
recitals  as  surplusage,  and  disregard  them. 
8.  Counsel  for  the  defendant  Scott  made 
a  motion  for  continuance  on  account  of  the 
absence  of  their  client  They  introduced 
evidence  showing  that  he  was  at  the  time 
of  the  trial  physically  unable  to  leave  home 
and  'attend  court  Coimsel  stated  In  thelr 
places  that  they  could  not  safely  go  to  trial 
in  the  absence  of  their  client  The  defend- 
ants Matthews  and  Bullock  also  Insisted  up- 
on a  continuance  on  the  ground  of  the  ab 
sence  of  Scott,  It  being  claimed  that  he  was 
a  material  witness  in  their  behalf.  The 
showing,  so  far  as  It  related  to  the  absencu 
of  Scott  as  a  party,  was  complete  in  al 
respects,  and  tlie  court  erred  In  overruling, 
the  motion  for  a  continuance  based  on  hi.>,'  - 
absence.  The  showing  made  by  Matthews 
and  Bullock  was  incomplete,  for  the  reason 
that  it  did  not  appear  therefrom  that  Scott 
had  been  subpoenaed,  or  what  they  expected 
to  prove  by  him.  Although  he  was  a  co- 
defendant,  they  were  not  entitled  to  a  con- 
tinuance on  account  of  his  abstnce,  unless 
they  complied  with  the  law  as  t»  the  show- 
lug  to  be  made  for  a  continuance  on  account 
of  the  absence  of  a  witness.  As  to  them  he 
was  only  a  witness.  The  showing  made  in 
favor  of  Scott  was  sufficient,  and  entitled 
him  to  a  continuance;  and,  as  there  was  no 
suggestion  that  the  case  was  of  such  a  char- 
acter that  It  could  proceed  to  trial  and  Judg- 
ment against  the  other  defendanta  in  the 
absence  of  Scott,  the  case  should  have  been 
continued  In  Its  entirety.  It  Is  said,  though, 
that  the  motion  to  continue  was  properly 
overruled,  for  the  reason  that  the  defendants 
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bad  exhausted  their  continuances;  It  being 
claimfed  that  It  appeared  from  the  docket 
entries  that  the  case  had  been  once  before 
continued  at  their  Instance,  and  that  under 
ClT.  Code,  §  5136,  the  judge  bad  no  author- 
ity to  grant  another  continuance.  Upon  the 
application  of  the  defendant  In  error,  the 
Judge  directed  the  clerk  to  transmit-  to  this 
court  the  docket  entries  In  question,  and 
this  has  been  done.  From  these  entries  the 
following  appearst  "Passed  for  week's  sick- 
ness Lee  B.  Jones,  Feb.  26tb,  1901."  Man- 
ifestly, this  entry  does  not  support  the  claim 
of  the  defendant  In  error.  It  does  not  appear 
who  Lee  B.  Jones  Is,  whether  a  witness  or 
not;  nor  does  the  entry  show  whether  there 
was  a  continuance  for  the  term,  or  merely 
,  a  postponement  to  another  date  during  the 
term,  nor  at  whose  Instance  the  case  was 
passed.  This  being  so,  it  is  unnecessary  to 
determine  whether  the  docket  entry  in  ques- 
tion was  a  part  of  the  record  in  the  case,  and 
could  be  transmitted  to  this  court  as  such, 
or  whether  It  is  evidence,  and  must  have 
been  Introduced  before  the  Judge  at  the  trial, 
and  incorporated  in  an  approved  brief  of 
the  evidence,  before  it  could  be  sent  to  this 
court  with  the  record  in  the  case.  Inasmuch 
as  we  are  not  at  liberty  to  look  to  the  cer- 
tificate of  the  Judge  for  any  fact  not  appear- 
ing in  the  bill  of  exceptions  or  the  record, 
there  is  nothing  to  show  that  the  case  had 
once  before  been  continued  at  the  Instance 
of  the  defendants;  and,  as  the  showing  made 
by  the  defendant  Scott  was  complete  In  all 
respects,  the  Judge  erred  In  refusing  to 
grant  his  motion  for  a  continuance. 

Judg;ment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


(116  Ga.  264) 

TRAVELERS'  INS.  CO.  v.  AUSTIN. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

ACCIDENT  INSURANCE— INJURY   TO   PASSEN- 
OER— PAY  CAR. 

1.  A  paymaster  of  a  railroad  company  trav- 
eling upr'n  business  of  the  company  from  station 
to  Htntiou  on  the  line  of  tlie  company,  and 
stot)ping  between  stations  for  the  purpose  of 
paying  off  employes  of  the  company  wherever 
they  may  be,  is  not,  while  so  doing,  a  "passen- 
ger," within  the  meaning  of  a  clause  in  a  pol- 
icy of  accident  insurance  granting  double  in- 
demnity to  the  insured  if  injured  while  riding 
as  a  passenger  on  a  passenger  car  using  steam 
as  a  motive  power. 

2.  A  coach  specially  equipped  and  used  aa  a 
I)ay  car,  and  not  a  vehicle  for  the  transporta- 
tion of  passengers,  Is  not,  in  contemplation  of 
the  contract  olluded  to  in  the  preceding  head- 
note,  a  passenger  car;  and  this  is  so  although 
it  had  formerly  been  nsed  as  a  passenger  car, 
and  was  capable  of  being  so  used  again. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  A.  V.  Austin  against  the  Trav- 
elers' Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


Dessan,  Harris  &  Harris,  for  plaintiff  in 
error.  Roland  Ellis  and  Robt.  Hodges,  for 
defendant  in  error. 

FISH,  J.  The  plaintiff  in  error  issued  to 
Austin,  the  deceased  husband  of  the  defend- 
ant In  error,  an  accident  insurance  policy, 
which  provided  for  the  payment  of  certain 
indemnities  In  the  event  of  accidental  in- 
juries to  the  insured,  and  of  |5,000  to  his 
widow  in  case  of  his  death  as  a  result  of 
such  injuries.  The  policy  contained  a  stip- 
ulation that,  "if  such  injuries  are  sustained 
while  riding  as  a  passenger,  and  being  ac- 
tually in  or  upon  any  railway  passenger  car 
using  steam,  cable,  or  electricity  as  a  motive 
power,  •  »  »  the  amount  to  be  paid 
shall  be  double  the  sum  specified  in  the 
clause  under  which  claim  is  made."  Austin 
was  paymaster  and  cashier  of  a  railroad 
company.  It  was  his  duty  to  pay  the  sal- 
aries of  the  employes  of -the  company,  and 
to  that  end  he  made  periodical  trips  over  the 
line  of  the  railroad  in  what  was  known  as 
a  "pay  car."  This  car  had  origtually  been 
one  of  the  regular  sleeping  cars  In  use  on 
the  railroad,  but  had  been  altered  so  as  to 
make  it  serve  the  purpose  before  indicated. 
It  was  described  by  one  of  the  witnesses 
as  follows:  "In  the  front  end  there  was  a 
cooking  stove,  and  all  of  the  things  for  cook- 
ing. In  the  center  of  the  car  there  were 
regular  Pullman  berths  to  sleep  twelve  peo- 
ple; and  in  the  observation  end,  which  we 
used  for  paying  off,  it  had  two  large  win- 
dows and  a  settee,  and  some  nice  chairs, 
and  a  table  that  we  used  for  a  dining  table. 
In  the  part  exclusive  of  the  kitchen  and  ob- 
servation end,  where  the  money  was  pold 
out,  there  were  regular  seats,  the  same  that 
any  other  passenger  or  sleeping  car  has." 
It  was  also  equipped  with  an  iron  safe  in 
which  money  was  kept,  and  with  guns  and 
ammunition  for  the  protection  of  the  property 
in  the  car.  On  occasions  the  equipment  of 
the  car  was  changed,  and  it  was  put  into 
service  as  a  regular  sleeping  car.  The  pay 
train  did  not  run  on  a  regular  schedule,  but 
stopped  at  any  station  or  between  stations, 
wherever  It  was  necessary  to  pay  out 
money.  Austin  would  frequently  count  out 
money  between  stations,  preparatory  to  pay- 
ing It  at  the  next  stop.  While  on  one  of 
these  trips  the  pay  car  was  derailed  and 
overturned,  and  a  rifle  hanging  in  a  rack 
in  the  car  was  thrown  to  the  floor  and  dis- 
charged, killing  Austin.  His  widow  de- 
manded double  indemnity  under  the  clause  of 
the  policy  before  quoted.  This  was  refused, 
and  she  brought  suit  for  $10,000.  The  in- 
surance company.  In  Its  answer,  admitted 
liability  for  $5,000,  and  made  a  tender  of 
that  amount  in  full  of  all  claims  against  it, 
which  was  refused,  and  the  cose  went  to 
trial.  There  was  practically  no  conflict  In 
the  testimony  of  the  witnesses,  the  material 
portions  of  which  have  been  substantially 
set  out  above;   the  only  evidence  Introduced 
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by  the  insurance  company  betng  an  extract 
from  the  proof  of  death  submitted  by  Mrs. 
Austin,  to  the  effect  that  the  Injury  which 
caused  her  husband's  death  was  received 
while  be  was  engaged  in  discharging  his  du- 
ties as  cashier  and  paymaster  of  the  Georgia 
Southern  &  Florida  Railroad  Company.  At 
the  conclusion  of  the  evidence,  counsel  for 
the  defendant  made  a  written  motion  to  di- 
rect a  verdict  In  its  favor  on  the  controlling 
Issue  In  the  case,  viz.,  the  right  of  the  plain- 
tiff, under  the  evidence,  to  recover  double 
Indemnity.  This  motion  was  denied,  and 
the  case  went  to  the  jury,  who  found  for 
the  plaintiff  the  full  amount  sued  for.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  It  excepted. 

1.  From  the  foregoing  It  will  be  seen  that 
the  single  question  presented  for  determina- 
tion by  this  case  Is  whether  or  not,  under  the 
admitted  facts,  Austin  was,  at  the  time  of 
receiving  the  Injuries  which  caused  his  death, 
■  riding  as  a  passenger  upon  a  railway  pas- 
senger car,  within  the  meaning  of  that  clause 
of  his  policy  of  Insurance,  which  provided 
that  he  should  receive  double  indemnity  In 
the  event  that  he  should  be  accidentally  In- 
jured or  killed  while  so  riding.  This  ques- 
tion may  be  subdivided  Into  two  branches: 
FlTEijt,  was  be  a  passenger?  and  second,  was 
the  car  in  which  he  was  riding  a  passenger 
car?  "A  passenger,  in  the  legal  sense  of 
the  term,  Is  one  who  travels  In  some  public 
conveyance  by  virtue  of  a  contract,  express 
or  implied,  with  the  carrier,  as  to  the  pay- 
ment of  fare,  or  that  which  is  accepted  as  an 
equivalent  therefor."  5  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  486.  "One  may  be  both  a  pas- 
senger and  an  employ^  of  a  railroad  com- 
pany,—an  employe  when  passing  over  the 
road  at  a  time  when  actually  engaged  In  per- 
forming duties  for  the  company,  but  a  pas- 
senger while  not  so  engaged,  but  riding  from 
one  place  to  another,  even  though  continuing 
all  the  while,  In  a  popular  sense,  in  the  em- 
ploy of  the  company."  Id.  516.  It  is  not 
denied  that  Austin  w^as  an  employe  of  the 
railroad  company  at  the  time  he  was  killed. 
The  question  is,  was  he  also  a  passenger? 
The  mere  fact  that  he  was  not  a  part  of  the 
operating  force  or  train  crew  engaged  In  the 
act  of  propelling  the  train  does  not,  as  seems 
to  be  contended  by  coimsel  for  the  defend- 
ant In  error,  invest  him  with  that  character. 
He  was  certainly  "passing  over  the  road  at 
a  time  when  actually  engaged  In  performing 
duties  for  the  company."  His  case  cannot 
be  analogized  to  that  of  an  official  or  an  at- 
torney who  travels  over  the  road  for  the  pur- 
pose of  reaching  a  point  where  duties  are  to 
be  performed  for  the  company,  and  who, 
while  so  traveling.  Is  engaged  in  the  perform- 
ance of  no  duty  whatever.  While  the  pay 
train  was  going  from  one  station  or  point 
to  another,  the  paymaster  was  as' much  on 
duty  as  la  the  flagman  of  a  passenger  or 
freight  train,  whose  sole  duty  It  Is  to  keep  a 
lookout  tar  other  trains  when  the  train  on 


which  he  Is  riding  has  stopped  between  sta- 
tions. In  the  case  of  Prather  v.  Railroad  Co., 
80  Ga.  427,  9  S.  B.  530,  12  Am.  St  Rep. 
263,  the  deceased  husband  of  the  plaintiff 
was  one  of  a  gang  employed  on  the  defend- 
ant's material  train  to  load  and  unload  cars, 
and  It  was  his  duty  "to  do  anything  to  In- 
sure the  careful  working  of  the  train."  He 
was  killed  while  the  train  was  moving  from 
one  point  to  another,  and  at  a  time  when  he 
had  no  active  duty  to  perform.  The  ques- 
tion arose  whether  or  not  he  was  a  co-em- 
ploye of  those  who  were  actually  operating 
the  train.  This  question  was  decided  in  the 
affirmative,  our  present  chief  justice,  who  de- 
livered the  opinion,  using  the  following  lan- 
guage, which  we  think  is  directly  applicable 
to  the  case  at  bar:  "The  fact  that  he  had 
no  active  duty  to  perform  while  riding  from 
one  point  of  work  to  another  did  not  make 
him  any  the  less  an  employe  during  those 
times.  He  could  not  be  an  employe  whilst 
at  work  at  one  mile  post,  and,  having  fin- 
ished there,  get  on  the  car  to  go  to  the  next 
mile  post,  and  while  riding  the  mile  become 
a  passenger,  and  at  the  end  of  the  mile  be- 
come an  employe  again."  If  the  reasoning 
there  employed  be  correct,  the  case  cited  set- 
tles beyond  all  question  that  Austin  was  not. 
In  legal  contemplation,  a  passenger;  and 
hence  that  his  widow  is  not  entitled  to  re- 
cover the  double  indemnity  for  which  she 
sues.  This  view  is  not  In  conflict  with  any 
of  the  cases  cited  In  the  brief  of  counsel  for 
the  defendant  In  error.  A  case  upon  which 
special  stress  seems  to  be  laid  Is  that  of 
Berliner  v.  Insurance  Co.,  121  Cal.  458,  53 
Pac  922,  where  the  supreme  court  of  Cali- 
fornia held  that  the  plaintiff  was  entitled  to 
recover  double  Indemnity  under  a  clause  In 
a  policy  of  accident  Insurance  almost  iden- 
tical with  the  one  now  under  consideration, 
although  the  Insured,  at  the  time  of  the  ac- 
cident, by  invitation  of  an  officer  of  the  rall- 
rdad  company,  was  riding  upon  the  engine  of 
the  train  on  which  he  was  traveling;  It  be- 
ing niied  tnat  the  fact  of  his  riding  upon 
the  engine  did  not  deprive  him  of  his  char- 
acter of  passenger.  That  case,  however,  can- 
not properly  be  compared  to  the  one  now  un- 
der consideration,  because  the  relationship 
of  the  Insured  to  the  railroad  company  In 
the  two  ca.=<»s  was  widely  different.  Ber- 
liner, so  far  as  appears  from  the  published 
report,  was  not  employed  by  or  connected 
with  the  railroad.  Apparently  he  had  paid 
his  fare  before  beginning  his  journey.  The 
court  in  that  case  takes  special  occasion  to 
say,  on  page  465,  121  Cal.,  and  page  021, 
53  Pac,  that  if  he  had  been  riding  on  the 
train  as  an  employe  of  the  railroad  com- 
pany, the  Insurance  company  would  not  be 
liable  under  the  clause  providing  for  double 
indemnity.  In  the  case  of  Jones  v.  Rail- 
way Co.,  125  Mo.  666,  28  S.  W.  883,  26  L. 
R.  A.  718,  46  Am.  St  Rep.  514,  It  was  held 
that  the  porter  of  a  Pullman  sleeping  car 
occupied  the  position  of  a  passenger  of  the 
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railroad  company  In  respect  to  the  careful 
running  and  management  of  the  train;  but 
In  that  case  the  porter  -was  not  employed  by 
the  railroad  company,  as  was  the  paymaster 
in  this  case.  On  the  other  hand,  In  the  well- 
considered  case  of  McQueen  v.  Railway  Co., 
30  Kan.  689,  1  Pac.  139,  it  was  held  that  a 
plaintiff  in  the  employment  of  a  railroad 
company,  painting  depots,  bridges,  tauics,  and 
switches  along  the  line  of  the  road,  and  who 
was  transported  over  the  road,  to  discharge 
the  duties  of  his  employment,  in  a  small 
steam  car  used  only  by  officers  and  employes 
of  the  railroad  company,  was  not  a  passenger 
within  the  true  sense  of  that  term,  nor  en- 
titled to  the  rights  of  a  passenger.  That  case 
la  in  principle  directly  parallel  with  the  case 
now  before  us,  and,  while  not  binding  on 
us,  its  reasoning  is  satisfactory  to  us  as  au- 
thority for  the  position  that  we  tal^e.  To  the 
same  effect,  see  Hallway  Co.  v.  Salmon,  11 
Kan.  83.  The  reason  for  malting  a  distinc- 
tion in  the  contract  of  insurance  between 
passengers  riding  as  such  and  employes  of 
a  railroad  company  In  the  discharge  of  their 
duties  is  not  far  to  seek.  The  law  throws 
greater  protection  around  passengers  than  em- 
ployes, and  requires  of  railroad  companies 
greater  diligence  in  providing  for  their  safety. 
Consequently  the  rislc  of  insuring  a  passenger 
is  not  so  great  as  that  of  insuring  an  em- 
ploy&  With  this  in  view,  the  true  test  to 
be  applied  to  determine  whether  one  injured 
in  a  railroad  accident  can  recover  from  an 
Insurance  company  double  Indemnity  is  to 
inquire  whether,  presuming  that  a  right  of 
action  exists  against  the  railroad  company, 
the  plaintiff  would  be  entitled  to  sue  that 
company  In  the  capacity  of  a  passenger  or 
an  employs.  In  Austin's  Case  to  asic  that 
question  is  to  answer  It,  for  It  Is  clear  that 
the  railroad  company  owed  him  no  other  duty 
than  thnt  of  employer  to  employ^,  and.  If 
liable  to  his  widow,  is  only  so  on  the  ground 
of  that  relationship. 

2.  The  evidence  shows  that  the  car  in 
which  Austin  was  riding  at  the  time  of  the 
accident  was  a  coach  specially  equipped  for 
use  by  the  officers  and  employes  of  the  rail- 
road company  as  a  pay  car.  it  was  not  In 
any  sense  a  passenger  car,  within  the  mean- 
ing of  the  contract  of  Insurance,  any  more 
than  a  mall  or  baggage  car  could  be  so  con- 
sidered. It  was  used  for  a  particular  pur- 
pose, and  that  purpose  was  not  the  trans- 
portation of  passengers.  That  it  had  for- 
merly been  used  as  a  passenger  car,  and  was 
capable  of  being  so  used  again,  can  malce  no 
difTerence,  In  view  of  the  fact  that  at  the 
time  of  the  accident  It  was  used  for  an  al- 
together different  object.  The  testimony  of  a 
witness  that  It  was  a  passenger  car  was  Im- 
properly admitted,  being  merely  his  conclu- 
sion from  a  given  state  of  facts,  and  Is  un- 
availing in  the  face  of  other  evidence,  which 
described  the  car  In  detail,  and  negatived 
such  a  conclusion. 

The  foregoing  disposes  of  the  case  on  Its 


merits  favorably  to  the  contentloins  of  the 
plaintifl  In  error.  It  follows  that  the  char- 
ges of  the  court  which  were  not  In  conso- 
nance with  the  principles  here  laid  down,  were 
erroneous;  that  the  trial  judge  should  have 
directed  a  verdict  in  favor  of  the  insurance 
company  as  to  the  double  indemnity;  and 
that  the  verdict  returned  for  the  plaintiff 
for  the  full  amount  sued  for  was  contrary 
to  law  and  the  evidence,  and  should  have 
been  set  aside  on  motion  for  new  triaL 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J^  absent  on  ac- 
count of  sickness. 


(116  aa.  273) 
6UNTBR  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

CRIMINAL  LAW— INSTRUCTIONS— BVIDBNCB. 
1.  The  charges  complained  of  were  not  errone- 
ous. The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  fully  covered  'hy  the  geueral 
charge,  which  was  In  all  respects  full  and  fair. 
The  evidence  authorized  the  verdict,  and  there  ia 
no  reason  for  reversing  the  judgment  refusing  to 
grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county-. 
Z.  A.  Llttlejohn,  Judge. 

Guilford  Gunter  was  convicted  of  citane, 
and  brings  error.    Affirmed. 

J.  O.  Jones,  J.  M.  Dupree,  and  Hall  A 
George,  for  plaintiff  In  error.  F.  A.  Hooper, 
SoL  Gen.,  and  D.  A.  R.  Cnun,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


016  Oa.  36}) 

ATLANTA  CONSOL.  ST.  BY.  CO.  v.  JONES. 

(Supreme  Court  of  Georgia.    Oct.  3,  1902.) 

TRIAIi— INSTRUCTIONS— CONFLICTING  EVI- 
DKNCK— REVIHW. 

1.  It  does  not  appear  that  the  court  in  ita 
charge  unduly  emphasized  the  contentions  of  the 
plaintiff  to  the  prejudice  of  the  defendaut. 

2.  One  of  the  instructions  complained  of  be- 
ing in  and  of  itself  correct  and  pertinent,  the 
same  cannot  be  properly  treated  as  erroneous 
because  of  a  failure  to  give  in  the  same  con- 
nection some  other  instruction  appropriate  to 
the  case. 

3.  Whether  the  instructions  given  to  the  jury 
with  respect  to  the  law  of  presumptions  were  or 
were  not  in  all  respects  correct,  the  charge, 
talten  all  together,  was  not,  either  with  re- 
gard to  this  particular  branch  of  the  law,  or 
otherwise,  prejudicial  to  the  defendaut.  but  as  a 
whole  fairly  and  sufficiently  presented  to  the 
jury  the  law  of  the  case. 

4.  The  evidence,  though  decidedly  conflicting, 
was  Hiifflcieut  to  warrant  the  verdict,  and,  the 
same  having  been  ai>proved  by  the  trial  judge, 
the  supreme  court  will  allow  it  to  stand. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta:  H.  M. 
Reid,  Judge. 

Action  by  F.  M.  Jones,  by  next  friend, 
against  the  Atlanta  Consolidated  Street  Rail- 
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way  Company.    Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Payne  &  Tye  and  3.  A.  Noyes,  for  plain- 
tiff In  error.  Burton  Smith  and  J.  T.  Pen- 
dleton, tor  defendant  in  errw. 

PER   CURIAM.    Judgment  affirmed. 


ai6  Ga.  SO*) 

WIKLB  T.  LOUISVILLB  &  N.  R.  CO. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

AOBNT-AUTHORITT— HVIDBNCB-MALIOIOIJS 
PHOSKCUTION. 

1.  Wliere  agency  is  Biiowu  by  proof  of  the 
relative  sitaation  of  the  parties,  the  agency  is 
established  no  farther  than  is  necessary  for 
the  discharge  of  the  duties  ordinarily  belonging 
to  it.    2  Oreenl.  Br.  S|  64,  64a. 

2.  Accordingly,  where  a  railroad  company  ia 
sued  for  malicious  prosecntion,  and  it  appears 
that  one  who  had  charge  of  the  defendaut's 
bnainess  at  a  certain  station,  and  sold  its  tick- 
ets there,  missed  certain  money  of  the  company 
from  the  cash  drawer,  snspected  a  man  who  had 
been  loitering  alraut,  and,  going  into  another 
county,  procured  the  arrest  of  the  plaintiff  l>e- 
cause  of  a  resemblance  to  such  loiterer,  and  had 
a  warrant  issued  against  him  for  larceny,  there 
is  not  sniBcient  evidence  to  authorize  a  jury  to 
find  that  the  institution  of  the  prosecution  was 
within  the  scope  of  the  agent's  authority,  and 
there  is,  therefore,  no  error  in  granting  a  non- 
snit. 

(Syllabns  by  the  Court) 

EJrror  from  superior  court,  De  Kalb  coun- 
ty;  John  8.  Candler,  Judge. 

Action  by  Harry  Wikle  against  the  LouIb- 
ville  &  NashTllle  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er^ 
for.    Affirmed. 

Barton  Smith,  for  plaintiff  In  error.  Jo. 
B.  &  Bryan  Cummlng  and  M.  A  Candler, 
for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

IiBWIS,  J.,  absent  on  account  of  sickness. 


<U6  Oa.  SO) 

BREWER  et  al.  v.  GROGAN. 

(Supreme  Court  of  Georgia.    July  24,  1902.) 

NOTBl— CONSIDERATION— PAROL     BVIDENCB 
—SET-OFF— LIMITATIONS. 

1.  While  the  consideration  of  a  promissory 
note  expressed  in  the  words,  "for  value  re- 
ceived." is  always  open  to  inquiry,  it  is  not 
competent  by  parol  evidence  to  change  the  char- 
acter of  such  an  instrument  in  so  far  as  it 
expresses  a  promise  to  pay. 

2.  Where,  in  defense  to  an  action  upon  a 
promissory  note,  the  defendant  sets  up,  by  way 
of  set-off  (though  denominating  his  defense  a 
"plea  of  payment"),  opeu  accounts  against  the 
plaintiff,  which  are  on  their  face  barred  by  the 
statute  of  limitations,  it  is  erroneous  to  over- 
rule a  demurrer  to  such  a  defense,  presenting 
the  point  that  the  same  shows  on  its  face 
ttiat  the  defendant's  alleged  cross-actioa  ia 
barred. 

(Syllabns  by  the  Court) 

Error  from  city  court  of  Blberton;  P.  P. 
Proffltt,  Judge. 


Action  by  J.  E.  and  S.  B.  Brewer  against 
George  C.  Grogan.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

Z.  B.  Rogers  and  J.  N.  Worley,  for  plaintiffs 
In  error.    Gea  C.  Grogan,  in  pro.  per. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(U6  Oa.  297) 
SAVANNAH,  P.  ft  W.  RT.  CO,  T.  POLLARD. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

PLJEADINO— AMENDMENT-SECOND     ACTION- 
BAD  FAITH— LI.MITATIONS— ACCORD 
AND  SATISFACTION. 

1.  The  fact  that  the  petition  in  an  action 
against  a  railway  company  affirmatively  al- 
leged negligence  on  the  part  of  the  defendant 
does  not  estop  die  plaintiff  from  so  amending  a 
second  petition,  brought  in  renewal  of  that 
action,  within  six  months  of  its  dismissal, 
as  to  make  the  same  allege  that  in  point  of 
fact  the  plaintiff  did  not  know  that  such  neg- 
ligence existed  until  after  the  bringing  of  the 
fir8t  action,  and  that  because  of  ignorance  of 
each  negligence  the  plaintiff  had  been  fraudu- 
lently induced  by  an  agent  of  the  company 
to  enter  into  an  accord  and  satisfaction  wiUi  it 

2.  A  petition  thus  amended,  and  in  other  re- 
spects good,  is  not  demurrable  because  of  the 

filaintin's  apparent  want  of  good  faith  in  al 
eging  a  fact  without  knowledge  of  its  exist- 
ence, nor  as  setting  forth  a  new  cause  of  ac 
tlon,  nor  as  being  barred  by  the  statute  of 
limitations;  the  first  action  having  been  brought 
in  due  time. 

3.  The  petition  in  the  present  case  as  amend- 
ed is  not  open  to  demurrer  on  the  ground  that 
the  facts  alleged  showed  want  of  diligence  on 
the  part  of  the  plaintiff  in  dlscoveriag  the  al- 
leged fraud  by  which  she  was  induced  to  enter 
into  the  accord  and  satisfaction;  nor  did  the 
plaintiff's  allegations  show  undue  delay  in  of- 
fering to  rescmd;  nor  are  any  of  the  special 
grounds  of  demurrer  to  the  petition,  as  amend- 
ed, not  covered  by  the  rulings  announced  aliove, 
meritorious. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Ware  county: 
Jos.  W.  Bennet,  Judge. 

Action  by  C.  A.  Pollard  against  the  Savan- 
nah, Florida  ft  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  B.  Kay  and  S.  W.  Hitch,  for  plalnOff 
In  error.  Toomer  &  Reynolds  and  Leon  A. 
Wilson,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(U6  Oa.  297) 
HANCOCK    V.    McNATT.. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

WRIT  OF  KRROR— TRANSCRIPT— BRIEF  OF  BTV- 
IDENCE— BILL  OF  EXCEPTIONS. 
1.  Documents  and  records  introduced  in  evi- 
dence, but  not  incorporated  in  a  brief  of  evi- 
dence so  as  to  become  a  part  of  the  record, 
cannot  be  properly  specified  as  such,  so  as  to 
authorise  a  transcript  thereof  to  be  transmitted 
to  this  court    Where  there  is  no  brief  of  evi- 
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dence  at  all,  and  docamentary  evidence  Is  mere- 
ly referred  to  in  the  bill  of  exceptions,  this 
court  can  consider  the  same  only  so  far  as  the 
contents  of  the  documents  are  disclosed  by  the 
recitals  in  the  bill  of  exceptions.  Elwell  v. 
Security  Co.,  28  S.  B.  833,  101  Ga.  496;  Parks 
V.  Norman,  33  S.  E.  1005,  108  Ga.  373; 
Braswell  v.  Brown,  38  S.  B.  51,  112  Ga.  740. 

2.  Applying  this  rule  to  the  case  in  hand,  the 
bill  of  exceptions  does  not  sufficiently  show  the 
character  of  the  documentary  evidence  introdu- 
ced on  the  trial  below  to  enable  this  court  to 
determine  whether  or  not  the  judgment  excepted 
to  was  erroneous. 

(Syllabus  by  the  Court.) 

^  Error  from  superior  court,  Montgomery 
county;  D.  M.  Roberts,  Judge. 

Action  between  E.  W.  Hancock  and  James 
McNatt.  FVom  the  Judgment,  Hancock 
brings  error.    Affirmed. 

O.  D.  Loud,  for  plaintiff  In  error.  J.  B. 
Geiger  and  E.  D.  Graham,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(lie  Oa.  360) 

CENTRAL  OF   GEORGIA  RY.   CO.  T. 

MOSELEY. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

APFBAtr-RBVIBW. 

1.  There  was  no  material  error  in  any  of  the 
several  charges  to  which  exception  is  taken, 
uor  in  admitting  testimony;  none  of  the  numer- 
ous special  grounds  of  Ue  motion  for  a  new 
trial  not  covered  by  the  foregoing  are  mer- 
itorious; the  verdict  was  warranted  by  the 
evidence,  and  was  not  excessive  in  amount; 
the  case  was  tried  in  substantial  accord  with 
the  rulings  made  therein  by  this  court  at  the 
October  term,  1900  (38  S.  E.  350,  112  Ga. 
914),  and  does  not  present  any  new  question 
of  law  or  practice  for  determination. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,    Judge. 

Action  by  S.  R.  Moseley  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  bring;s  er- 
ror.   Affirmed. 

Hall  &  Wimberly  and  J.  B.  Hall,  for 
plaintiff  In  error.  John  R.  Cooper  and  Steed 
&  Ryals,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(U6  Oa.  63) 

MAXWELL  T.  INMAN  et  al. 

(Supreme  Court  of  Georgia.    July  24, 1902.) 
NEW  TRIAU 

1.  There  being  no  complaint  of  any  error  at 
the  trial,  and  the  evidence  being  sufficient  to 
warrant  the  verdict,  the  trial  judge  did  not 
abuse  his  discretion  in  refusing  to  set  it  aside. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Oglethorpe 
county;  H.  M.  Holden,  Judge. 


Action  between  Edgar  Maxwell  and  In- 
man  &  Co.  From  a  judgment,  Maxwel 
brings  error.    Affirmed. 

Strickland  &  Green,  Wm.  M.  Howar?  and 
B.  P.  Sbull,  for  plalnUff  in  error.  S.  H.  Sib- 
ley, for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 

(Ue  Ga.  2S3t 

WILLIS  et  al.  t.  SUTTON. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

AUDITOR'S  REPORT— KXCEPTIONS—HARMUESa 
ERROR— LIMITATIONS— DEATH  OF  PARTNBB 
—DEMANDS  OF  SURVIVOR— ACTION  ON  AD- 
MINISTRATOR'S BONO  —  CLAIU  AQAINST  SS- 
TATE. 

1.  A  Judgment  striking  exceptions  filed  to  a» 
auditors  report  as  exceptions  of  law  upoa 
the  ground  that  they  were  exceptions  of  fact 
will  not,  even  if  erroneous,  be  reversed,  when  it 
appears  that  the  exceptions,  even  if  treated 
as  exceptions  of  law,  were  without  merit. 

2.  When  a  partnership  is  dissolved  by  the 
death  of  one  of  the  partners,  the  statute  of 
limitations  will  begin  to  run  in  favor  of  the 
estate  of  the  deceased  partner,  certainly  after 
the  expiration  of  12  months  from  the  date  of 
the  grunt  of  administration  upon  the  estate, 
as  to  all  demands  which  the  surviving  partner 
may  have  against  the  estate,  growing  out  of 
transactions  occurring  during  the  existence  of 
the  partnership. 

3.  When  an  action  is  brought  upon  an  admin- 
istrator's bond,  and  the  administrator  files  a 
plea  setting  up  that  there  was  existing,  at  the 
time  of  the  death  of  the  intestate,  a  partner- 
ship between  him  and  the  defendant,  and 
seeking  to  discbarge  himself  as  administrator 
from  liability  on  account  of  demands  which  he 
has  as  surviving  partner  against  the  estate 
of  the  deceased  partner,  the  plaintiff  may  reply 
to  the  claim  so  set  up  that  the  items  thereof 
are  barred  by  the  statute  of  limitations,  with- 
out filing  a  written  pleading  to  that  effect,  whea 
there  is  no  order  requiring  such  reply  to  be  in 
writing. 

i.  Even  if  an  administrator  who  has  permit- 
ted a  claim  which  he  had  against  his  intestate 
to  become  barred  pending  his  administratioB 
may  waive,  in  favor  of  himself,  the  right  to 
plead  the  statute  of  limitations  against  the 
claim,  and,  in  pursuance  of  this  waiver,  retain 
the  amount  due  him  from  the  assets  of  the  es- 
tate, slight  circumstances  will  be  sufficient  to 
overcome  the  presumption  that  his  return  set- 
ting up  such  retainer  is  correct,  and  that  the 
claim  against  the  estate  was  a  just  one,  where 
there  has  been  no  return  setting  up  the  exercise 
of  the  right  of  retainer  until  long  after  the 
statutory  period  of  limitations  had  expired; 
and  especially  would  this  be  true  where  the 
return  exercising  the  right  of  retainer  was 
made  pending  a  suit  against  the  administrator 
for   an   accounting. 

5.  Applying  the  principles  above  laid  down 
to  the  facts  of  the  present  case,  there  is 
nothing  in  the  assignments  of  error  requiring 
a  reversal  of  the  judgment. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  comity: 
W.  B.  Butt,  Judge. 

Action  by  J.  D.  Sutton,  guardian,  against 
J.  S.  Willis  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Persona  &  McGehee,  for  plaintiffs  in  error, 
A.  J.  Perryman  and  H.  W.  Hill,  for  defend- 
ant In  error. 
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COBB,  J.  TbiB  was  an  action  upon  an  ad- 
ministrator's bond,  brought  by  a  guardian 
vboee  ward  Tvaa  the  grandctiUd  of  tbe  de- 
fendant's intestate.  Tbe  defendant  souglit 
to  relieve  himself  from  liability  by  showing 
that  there  was  a  partnership  existing  between 
bis  Intestate  and  himself  at  the  date  of  the 
former's  death,  and  that  he  was  entitled  to 
credit,  as  against  the  claim  of  the  plaintiff, 
for  certain  items  growing  out  of  the  conduct 
ef  this  partnership  business,  and  an  agree- 
ment which  had.  been  entered  Into  between 
the  heirs  of  tbe  intestate  and  himself;  tbe 
mother  of  the  plaintiff's  ward  being  one  of 
the  parties  to  this  agreement  The  case  was 
referred  to  an  auditor,  and,  after  certain  ex- 
ceptions, which  had  been  filed  as  exceptions 
«f  law  to  his  report,  were  stricken,  the  ex- 
ceptions of  fact  were  submitted  to  a  jury, 
who  found  against  all  such  exceptions.  The 
eoiut  entered  a  Judgment  la  favor  of  the 
plaintiff  for  the  amount  specified  in  the  au- 
ditor's report  The  case  is  here  upon  a  bill 
ef  exceptions  assigning  error  upon  different 
rollngs  made  at  tbe  trial.  All  of  the  ques- 
tions made  in  tbe  record  are,  we  think,  ruled 
in  the  headnotes,  and  we  do  not  deem  It  nec- 
essary or  advisable  to  go  further  into  the 
details  of  this  somewhat  complicated  rec- 
ord. If  any  error  was  committed  by  the 
trial  Judge,  it  was  not  of  such  a  character 
as  to  require  a  reversal  of  the  Judgment 
Ifrom  an  Inspection  of  the  record  we  are  sat- 
isfied that  the  auditor  reached  the  right  re- 
sult He  did  not  assign,  as  reasons  for  Ills 
eonclusioD,  some  of  the  principles  laid  dovm 
in  the  foregoing  headnotes,  but  these  may  be 
taken  simply  as  reasons  additional  to  those 
which  he  did  assign  for  his  findings. 

Judgment  afiirmed.  All  the  justices  con- 
enrring,  except  liEWIS,  J.,  absent  on  ac- 
count of  sicluiess. 


(116  Oa.  3S7) 

FABBAB  et  al.   r.   SOUTHWESTEBN   R 
CO. 

SOUTHWESTEBN  B.  CO.  v.  FARRAB  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

RAILROADS— INSOLVENCY— ABROGATION    OF 

LEASE— RIGHTS  OP  STOCKHOLDERS 

OF  LBASBD  ROAD. 

1.  The  federal  court  which  administered  the 
assets  of  the  Central  Bailroad  &  Banking  Com- 
pany through  a  receivership  thereof  did  not 
treat  its  lease  of  the  property  of  the  South- 
western Railroad  Company  as  being  of  force 
and  eflectaai  during  the  entire  period  of  the 
litigation. 

2.  The  lease  contract  of  1869  between  the 
Central  Railroad  &  Banking  Company  and  the 
Southwestern  Railroad  Company  was,  in  effect, 
practicallr  obrogated  during  at  least  a  portion 
•f  the  time  that  litigation  was  in  progress. 

3.  If  the  stockholders  of  the  latter  company 
were  in  their  own  right  entitled  to  any  por- 
tion of  the  fund  paid  by  the  Central  of  Georgia 
Bailway  Company  to  it  in  settlement  of  its 
demand  for  back  rentals,"  no  stockholder's 
claim  on  this  account  in  any  event  exceeded 
5  per  cent,  upon  the  amount  of  his  capital 
■tock,   and   a   stockholder   who   received   this 


mnch  of  that  fund  cannot  maintain  against  his 
company   an   action  for   more  of  it 

4.  Even  if  a  stockholder  who  had  received 
none  of  this  fund  had  a  right  of  action  against 
the  company,  the  same  became  barred  under 
the  four-years  statute  of  limitations. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
Dupont  Guerry,  Judge  pro  hac. 

Action  by  R.  M.  Farrar  and  others  against 
the  Southwestern  Bailroad  Company.  From 
the  judgment  both  parties  bring  error.  Judg- 
ment on  the  main  bill  of  exceptions  affirmed; 
on  cross  bill,  dismissed. 

Henry  A.  Alexander,  for  plaintiffs.  Harde- 
man, Davis  &  Turner  and  Adams,  Freeman, 
Denmark  &  Adams,  for  defendant 

LUMPKIN,  P.  J.  In  the  year  1869,  the 
Southwestern  Railroad  Company,  hereinafter 
called  the  "Southwestern  Company,"  under 
legislative  authority  leased  its  railroad  to  the 
Central  Railroad  &  Banking  Company,  here- 
inafter called  the  "Central  Company."  By 
the  terms  of  the  contract,  the  lessee  was  t<> 
pay  to  the  stockholders  of  the  lessor  a  semi- 
annual dividend  upon  their  stock  of  3^  per 
cent,  these  dividends  being  due  in  June  and 
December  of  each  year.  They  were  regularly 
paid  np  to  and  Including  the  month  of  June, 
1892.    Previously,  on  the  3d  day  of  March, 

1892,  the  property  of  the  Central  Company 
had,  upon  a  bill  filed  against  it  and  other? 
In.  the  United  States  court  by  Bowena  M. 
Clarke  and  others,  been  placed  In  the  hands 
of  B.  P.  Alexander  as  temporary  receiver. 
Later,  what  is  termed  a  dependent  bill  was 
filed  by  this  company  against  the  Farmers' 
Loan  &  Trust  Company  and  others;  and,  final- 
ly, all  of  the  property  of  the  Central  Company 
passed  into  the  hands  of  H.  M.  Comer  and 
B.  Somers  Hayes  as  permanent  receivers,  to 
be  administered  under  the  bill  last  mentioned. 
The  latter  was  appointed  receiver  in  October, 

1893.  This  receivership  terminated  on  the 
31st  day  of. October,  1895.  No  payments  of 
dividends  were  made  by  tbe  receivers  to  the 
stockholders  of  the  Southwestern  Company 
after  June,  1892. 

On  January  19,  1893,  H.  M.  Comer  as  re- 
ceiver, under  an  order"  of  court  and  for  the 
purpose  of  securing  the  payment  of  a  certain 
sum  of  money  which  he  was  authorized  to 
borrow  in  order  to  carry  on  tbe  business  with 
which  he  had  been  intrusted,  pledged  to  the 
Mercantile  Trust  Company  various  assets  of 
the  Central  Company,  Including  the  leasehold 
Interest  it  had  held  in  the  property  of  the 
Southwestern  Company.  On  June  30,  1893, 
the  court  passed  an  order  of  which  the  fol- 
lowing is  a  copy:  "Ordered,  that  the  receiver 
of  this  court  shall,  as  soon  as  practical,  make 
a  report  on  the  following  corporations  whose 
properties  are  under  lease  to  the  Central  Rail- 
road and  Banking  Company  of- Georgia,  to  wit: 
The  Southwestern  Railroad  Company,  the  Au- 
gusta &  Savannah  Railroad  Company,  the  Mo- 
bile &  Girard  Railroad  Company,  the  Baton- 
ton  Branch  Railroad;  which  report  shall  show 
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the  amount  of  eamlngs  'which  have  come  into 
the  hands  of  the  receiver  from  the  operation 
of  the  said  leased  lines  from  March  4tb,  1892, 
to  date,  or  as  near  thereto  as  practicable,  and 
shall  also  show  the  amount  of  expenses  In- 
curred by  him  In  the  operation  of  the  same, 
and  the  amount  of  the  disbursements  for  their 
account  during  the  same  period.  The  receiver 
shall  also  furnish  to  the  said  corporations  a 
copy  of  this  order.  Within  thirty  days  from 
the  receipt  of  the  said  communlcatiou  by  the 
respective  corporations,  the  said  corporations 
shall  make  known  to  the  receiver,  and  to  this 
court,  whether  they  deshre  to  permit  said 
properties  to  remain  in  the  hands  of  the  said 
receiver  as  representing  the  lessee  company, 
-with  the  right  on  the  part  of  the  said  cor- 
porations, or  either  of  them,  to  dalm  the  net 
results  of  the  operation  of  their  respective 
properties,  up  to  the  rental  contract,  but  not 
beyond,  or  whether  the  said  respective  cor- 
porations shall  receive  from  the  receiver  the 
surrender  of  the  leasehold  interests  held  by 
him  as  receiver  of  the  Central  Railroad  and 
Banking  Company  of  Oeorgia.  Should  any 
of  the  said  companies  make  known  their  op- 
tion to  receive  the  surrender  of  the  leasehold 
interest  as  afoi'esald,  the  said  receiver  shall 
Immediately  apply  to  this  court,  or  to  any 
one  of  the  Judges  thereof,  for  an  order  au- 
thorizing and  dlrecthig  him  to  surrender  the 
same.  Should  any  of  the  said  companies  elect 
to  permit  the  leasehold  Interest  to  remain 
In  the  hands  of  the  receiver,  said  companies 
shall  have  the  right  to  claim  from  this  court 
the  net  results  of  the  operation  of  their  prop- 
erties by  the  receiver,  up  to  the  rental  con- 
tract price,  and  no  more,  unless  the  receiver 
should,  under  order  of  the  court,  elect  to  re- 
tain the  leasehold  interest,  and  to  pay  there- 
for the  rental  contract  price."  The  action 
taken  by  the  directors  of  the  Southwestern 
Company  with  respect  to  this  order  will  be 
gathered  from  the  following  extract  from  a 
report  made  by  Its  president  to  the  stock- 
holders; "In  view  of  the  fact  that  the  sur- 
render of  the  road  without  shops  or  rolling 
stock  would  involve  an  Immediate  large  ex- 
penditure that  the  company  was  not  prepared 
to  make,  It  was  deehied  advisable  to  permit 
the  receiver  of  the  Central  to  continue,  for  the 
present,  to  operate  the  road  for  account  of  the 
company,  not  because  we  desired  it,  but  be- 
cause we  were  practically  helpless  to  do  other- 
wise, and  the  so-called  option  was,  or  at  least 
bad  all  the  force  of,  a  mandate." 

Comer,  the  receiver,  and  his  associate, 
Hayes,  continued  to  operate  the  railroad  of 
the  Southwestern  Company  until,  under  a 
plan  of  reorganization  approved  by  the  court, 
the  Central  of  Georgia  Railway  Company, 
hereinafter  referred  to  as  the  "New  Cen- 
tral Company,"  became  the  owner  of  the 
lines  of  railroad  and  other  proi)ertiee  of  the 
Central  Company.  Before  the  reorganiza- 
tion took  place,  the  receivers,  under  the  or- 
der and  approval  of  the  court  sold  the  assets 
pledged   as   above   stated.    The   Mercantile 


Trust  Company  was  the  purchaser,  and  the 
proceeds  of  this  sale  were  credited  upon  the 
debt  which  these  assets  had  been  pledged 
to  secure.  The  plan  of  reorganization,  to 
which  the  Southwestern  Company  was  a 
party,  embraced  the  following  stipulation: 
"The  new  company  will  obtahi  new  leases 
of  the  Southwestern  and  Augusta  &  Savan* 
nah  railroads  at  a  rental  of  6%  upon  their 
respective  capital  stocks.  Any  arrears  of 
rental  due  to  these  railroad  companies,  re- 
spectively, shall  be  adjusted  on  this  basis." 
In  a  contract  between  the  Southwestern  Com- 
pany and  Samuel  Thomas  and  Thomas  F. 
Ryan,  it  was,  among  other  things,  agreed 
that  these  men  were  to  purchase  all  the 
"railroads  and  property"  of  the  Central  Com- 
pany, organize  the  new  company,  and  deliver 
to  it  all  that  was  so  purchased;  and  that  to 
this  company  the  Southwestern  Company 
would  lease  Its  railroad  under  a  contract 
similar  to  that  made  In  1869  with  the  Central 
Company,  except  that  the  rental  was  to  be 
upon  the  basis  of  6  per  cent,  per  annum  bi- 
stead  of  7,  and  was  to  be  payable  to  the 
Southwestern  Company  as  a  corporation,  and 
not  directly  to  Its  stockholders.  In  the  con- 
tract between  this  company  and  Thomas  and 
Ryan  was  a  stipulation  In  these  words: 
"Said  purchasers  will  cause  to  be  paid  to  the 
said  Southwestern  Railroad  Company,  through 
R.  T.  Wilson,  its  president,  the  rentals  in  ar- 
rears due  the  Southwestern  Railroad  Compa- 
ny, under  the  existing  lease,  from  July  first, 
eighteen  hundred  and  ninety-two,  up-  to  the 
date  of  the  execution  and  delivery  of  the  new 
lease  herein  provided  for,  at  the  rate  of 
five  per  cent  per  annum,  such  rental  to  be 
paid  in  cash  out  of  the  proceeds  of  the  Issue 
of  sixteen  million,  five  hundred  thousand 
dollars  consolidated  50-year  gold  bonds,  but 
it  being  agreed  that  there  shall  be  credited 
on  account  of  such  rental  whatever  the  South- 
western Railroad  Company  shall  have  re- 
ceived, or  may  hereafter  receive,  from  the 
receivers  on  account  of  the  rental  or  opera- 
tion of  said  road  accruing  from  and  after 
July  first  eighteen  hundred  and  nhiety-two, 
not  including  any  amount  spent  upon  the 
road  or  in  its  operations  or  improvements;" 
These  arrangements  were  all  carried  into 
effect  and  on  November  1,  1895,  the  court 
passed  an  order  containing  the  following: 
"The  Central  of  Georgia  Railway  Company 
hereby  agrees  and  binds  itself,  on  or  before 
December  15,  1805,  to  fully  pay  and  dis- 
charge any  balance  due  of  the  arrears  of 
rental,  calculated  on  the  basis  of  five  per 
cent,  on  the  capital  stock  of  said  South- 
western Railroad  Company,  deducting  the 
payment  herein  stated,  made  and  to.be  made; 
and,  upon  the  failure  to  make  such  payment 
on  or  before  the  date  last  aforesaid,  the 
Southwestern  Railroad  Company  shall  be  at 
liberty  to  apply  to  the  court,  on  five  days' 
notice,  for  such  summary  order  requiring 
the  said  Central  of  Gewgria  Railway  Com- 
pany to  pay  over  such  balance  due  prior  to 
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Jannary  1, 1886."  Immediately  following  tbe 
words  Just  quoted,  tbe  order  ran  thus:  "It 
is  further  ordered  that  the  receivers  of  this 
court  are  hereby  directed  and  authorized  to 
turn  over  and  delirer  to  the  said  Central 
of  Oeorgla  Railway  Company,  at  midnight 
on  October  81st,  1895,  the  possession  of  all 
tbe  railroad  and  property  of  said  Sonthwest- 
em  Railroad  Company  now  In  their  posses- 
sion as  officers  of  this  court;  the  said  Cen- 
tral of  Georgia  Railway  Company  accepting 
such  possession  subject  to  tbe  orders  of  this 
court  requiring  it  to  complete  the  payment 
of  such  l>ack-dne  rental  on  or  before  tbe 
date  herelnl>efore  stated."  Subsequently,  the 
New  Central  Company  paid  over  to  the 
Southwestern  Company  the  sum  of  $866,183.- 
34,  this  being  6  per  cent,  per  annum  upon  the 
capital  stock  of  tbe  Southwestern  Company 
during  tbe  period  of  default  herein  indicated. 
This  company,  out  of  this  snm,  paid  about 
$265,000  in  settlement  of  various  charges  and 
expenses  incident  to  the  litigation,  and  on  De- 
cember 24,  1885,  declared  a  dividend  of  10 
per  cent,  payable  to  the  stockholders  of  rec- 
ord on  that  date.  The  gross  sum  received 
was  thus  reduced  to  about  $90,000,  which 
was  set  apart  as  a  "sinking"  fund,  and  so 
invested  that  it  now  amounts  to  something 
more  than  $100,000. 

On  July  18,  1899,  R.  M.  Farrar  filed  against 
the  Southwestern  Company,  in  the  superior 
court  of  Bibb  county,  a  petition  In  which  it 
Is  alleged  that  he  "is  the  holder  of  an  In- 
strument of  assignment  by  which  tbe  present 
owner  or'  specified  certificates  of  stock  is- 
sued by  the  Southwestern  Company,  "here- 
tofore transferred,  set  over,  and  assigned  to 
petitioner  all  his  right,  title,  and  Interest  In 
and  to  whatever  sums  of  money  he  might 
be  entitled  to  by  virtue  of  his  ownership  of 
said  shares  of  stock  In  the  Southwestern 
Railroad  Company,  and  not  collected  by  him 
up  to  tbe  date  of  assignment,  except  such 
dlvldoids  as  might  be  declared  on  said  stock 
after  June  1st,  1899."  To  this  petition  there 
were  several  amendments,  and  the  whole 
set  forth,  in  substance,  the  facts  above  stat- 
ed. The  plaintiff  in  his  original  petition 
prayed  for  a  Judgment  declaring  that  the 
fnnd  received  by  the  Southwestern  Com- 
pany from  the  New  Central  Company  be- 
longed to  the  stockholders  of  the  former  "at 
the  time  said  fund  should  have  been  re- 
ceived by  them  under  the  terms  of  the  lease 
of  1869,"  and  for  a  distribution  thereof  ac- 
cordingly. One  of  tbe  amendments  contain- 
ed a  prayer  in  these  words:  "That  the  ex- 
ecution of  the  decree  for  the  return  to  its 
tme  owners  of  all  that  part  of  the  fund  re- 
ceived In  compromise  of  defaulted  rentals, 
except  the  sinking  fund  and  the  income  sub- 
sequently received  from  it,  which  is  now  m 
tbe  possession  of  the  defendant  company,  be 
suq)ended  and  stayed  by  the  court  until  sueh 
time  when  the  said -company  shall  have  had  a 
full  opportunity  to  recoup  itself  against  those 
whose  conduct  subjected  it  to  this  liability; 
42  S.B.— 34 


It  being  the  desire  and  purpose  of  petitionei 
to  hold  this  action,  except  so  far  as  it  con- 
cerns the 'sinking  fund  and  the  Income  de- 
rived therefrom,  in  subjection  to  the  wishes 
of  the  present  stockholders  of  tbe  defendant." 
Practically,  then,  the  action  was  for  the  dis- 
tribution of  tbe  sinking  fund,  and  for  the 
recovery  of  Farrar's  alleged  Interest  therein. 
Several  other  persons  were,  upon  their  own 
application,  made  parties  plaintiff.  The  pe- 
tition was  on  demurrer  dlsmissied  as  to  all 
of  them,  and  they  are  hei%  excepting  to  this 
action  of  the  court. 

1.  As  will  have  been  perceived,  the  theory 
of  the  original  plaintiff  was  that  the  large 
fund  received  from  the  New  Central  Com- 
pany all  belonged  to  the  persons  who  were 
stockholders  of  the  Southwestern  Company 
at  the  end  of  each  six  months  when  the  divi- 
dends would  have  been  payable  under  tbe 
old  lease;  that  the  Southwestern  Company 
bad  no  right  to  one  dollar  of  this  fund;  that 
it  accordingly  received  the  money  in  trust 
for  tbe  alleged  owners,  and  was  therefore 
liable  to  them  for  the  same.  It  was  urged  in 
the  argument  here  that:  "The  lease  c(m- 
tract  of  1869  was  continuously  in  existence 
during  the  receivership  of  the  Central  Rail- 
road; and  ceased  to  exist  only  upon  the 
execution  of  the  amended  lease  of  1895."  In 
support  of  this  contention  it  was  Insisted 
that  the  hyiwthecation  and  sale  of  tbe  "lease- 
hold interest,"  under  tbe  order  of  the  United 
States  court,  to  the  Mercantile  Trust  Com- 
pany, necessarily  showed  that  tbe  court  re- 
garded the  lease  contract  as  being  in  exist- 
ence and  of  force  all  the  while.  In  this 
view  we  do  not  concur.  The  assets  of  tbe 
Central  Company  were  pledged  before  the 
order  of  June  30,  1893,  of  which  we  shall 
presently  have  more  to  say.  The  pledgee,  in 
80  tar  as  tbe  "leasehold  interest"  was  con- 
cerned, took  no  more  than  a  bare  equity, 
subject  to  tbe  chances  of  the  pending  lit- 
igation; and,  before  the  sale  of  that  Interest 
occurred,  the  character  of  that  equity  had 
been  fixed  by  tbe  order  last  mentioned,  and 
it  was,  because  of  that  order,  either  value- 
less In  tbe  hands  of  the  purchaser,  tbe  Mer- 
cantile Trust  Company,  or  else  that  company 
and  its  final  successw  in  ownership,  the  New 
Central  Company,  acquired  the  right  to  what- 
ever the  owner  of  the  equity  was  entitled 
to  receive.  Neither  of  these  alternatives 
would  be  helpful  to  the  plaintiffs  In  error. 
There  are.  It  must  be  admitted,  expressions 
In  several  of  the  documents  copied  above, 
and  in  others  appearing  in  tbe  record,  which 
tend  strongly  to  support  the  contention  that 
the  "leasehold  interest"  was  contlnuousiy 
of  force  throughout  the  litigation;  but  these 
expressions  cannot,  in  our  Judgment,  do 
away  with  the  positive  terms  of  the  order  of 
June  SO,  1898. 

2.  Tbe  ^ect  of  that  ordee  was  to  practi- 
cally abrogate  the  original  lease,  at  least 
from  the  time  the  Southwestern  Company 
elected  to  allow  its  property  to  remain  in 
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the  hands  of  Comer  as  receiver.  Certainly, 
from  that  time  to  the  end,  neither  the  South- 
western Company  nor  Its  stockholders  could 
demand  the  7  per  cent  per  annum,  or,  In- 
deed, anything  under  the  old  lease  contract. 
Undoubtedly,  we  think,  it  was  no  longer 
operative  or  effectual,  but  the  company,  by 
allowing  its  property  to  remain  in  the  bands 
of  the  receiver,  did  obtain  "the  right  to 
claim ,  from  [the]  court  the  net  results  of  the 
operation''  of  Its  property.  This  right  was 
clearly  given  to  the  company,  and  not  the 
stockholders. 

3.  In  so  far,  then,  as  that  portion  of  the 
1865,183.34  which  .sprang  from  the  "net  re- 
sults" of  the  oiteration  of  the  railroad  of 
the  Southwestern  Company  after  the  order  of 
June  30,  1893,  became  effective,  is  concerned, 
we  are  quite  clear  that  the  same  was  prop- 
erly paid  to  the  company,  and  that  it  had  the 
right  to  dispose  of  it  as  a  corporate  fund. 
If  the  amount  of  the  two  dividends  which 
would  have  accrued  In  December,  1892,  and 
June,  1883,  under  the  old  lease  (making, 
both  together,  by  the  terms  of  the  contract, 
7  per  cent.,  and  which  amount  was  by  the 
settlement  adjusted  upon  the  basis  of  5  per 
cent.),  does  in  equity  belong  to  those  who 
were  stockholders  during  these  months,  no 
person  who  was  such  a  stockholder  can 
claim  bis  share  of  that  amount  if  he  has  al- 
ready received  out  of  the  gross  fund  a  sum 
equal  to  or  {^eater  than  5  per  cent  upon  his 
stock.  Counsel  for  Farrar  conceded  that  bis 
petition,  properly  interpreted,  showed  that 
his  assignor  did  receive  the  10  per  cent,  divi- 
dend declared  December  24,  1805.  This  be- 
ing so,  that  petition,  in  our  judgment  utterly 
(ailed  to  set  forth  any  cause  of  action  against 
the  defendant.  His  counsel  relied  earnestly 
upon  the  decision  of  this  court  in  the  case 
of  Meldrim  v.  Trustees,  100  Oa.  479,  28  S. 
B.  431.  That  decision  is  by  no  means  con- 
trolling in  the  case  before  us,  for  the  reason 
that  the  com-t  did  not  in  rendering  it  pass 
upon  the  main  question  upon  which  Farrar's 
alleged  right  of  action  depends.  While  some 
of  the  expressions  used  by  the  chief  justice, 
who  delivered  the  opinion,  indicate  the  con- 
trary, it  is  nevertheless  true  that  the  court 
was  not  called  upon  to  construe  the  order 
of  June  30,  1893,  and  did  not  undertake  to 
decide  what  effect  should  be  given  to  it  On 
the  other  hand,  that  case  was  decided  upon 
the  agreed  statement  of  facts  which  the 
parties  thereto  submitted  to  the  court  be- 
low. Neither  side  contended  that  the  re- 
ceiver did  not  in  point  of  fact  continue  to 
operate  the  railroad  of  the  Southwestern 
Company  tmder  the  original  lease  of  1869; 
bnt  in  the  agreed  statement  of  facts  just 
referred  to,  which  constituted  a  part  of  the 
transcript  of  the  record  of  that  case  of  tile 
In  this  court  it  was  conceded  "that  the  con- 
sideration money  onder  said  lease  was  due 
from  July  1st  1882,  to  November  1st  1895, 
the  date  when  the  lease  contract  between 
the  Southwestern  Railroad  Company  and  the 


Central  of  Georgia  Railway  Company  became 
effective,  a  period  of  three  [3J  years  and  four 
[4]  months."  In  other  words,  the  lease  of 
1869  was  treated  as  bdng  operative  during 
the  entire  period  of  the  receivership.  The 
order  of  June  30,  1893,  was  not  mentioned 
in  tills  agreed  statement  of  facts,  or  alluded 
to  in  the  pleadings;  nor  did  it  constitute  a 
part  of  the  record  transmitted  to  this  court 
Indeed,  we  are  by  the  record  tn  the  present 
case,  for  the  first  time,  informed  as  to  the 
contents  of  that  order  and  its  effect:  which 
was,  as  above  pointed  oat  to  practically 
abrogate  the  original  contract  of  lease  made 
in  1869,  at  least  from  the  time  the  Southwest- 
ern Company  elected  to  allow  its  property  to 
remain  in  the  hands  of  Comer,  as  receiver, 
under  the  terms  and  conditions  in  that  order 
specified. 

4.  As  to  the  persons  who  were  made  par- 
ties plaintiff  while  the  case  was  pending,  it 
Is  sufficient  to  say  that  their  right  of  action. 
If  any  they  had,  was  barred  by  the  statute 
of  limitations.  They  were  not  made  parties 
tUl  November  14,  1901,  which  date  is,  of 
course,  that  upon  which  the  action  as  to  them 
began;  and  it  was  alx>ut  six  years  after 
the  Southwestern  Company  received  the  fund 
tn  controversy.  The  four-years  bar  applies. 
The  written  contract  of  lease  between  the 
Central  Company  and  the  Sonthwestern  Com- 
pany was  in  no  sense  a  contract  between  the 
latter  company  and  its  stockholders,  and  it 
certainly  embraced  no  promise  by  that  com- 
pany to  pay  them  anything.  The  fact  that 
this  contract  provided  that  the  Southwestern 
Company  should  maintain,  during  the  lease, 
its  corporate  organization  "to  the  fullest  ex- 
tent necessary  to  preserve  its  charter,  and 
protect  the  rights  of  its  stockholders,"  does 
not  as  contended,  amount  to  a  covenant  un- 
der seal  which  brings  this  case  within  the 
twenty-years  limitation.  The  ten-years  lim- 
itation provided  for  in  the  Civil  Code  (sec- 
tion 3772)  applies  to  technical  trusts,  and 
not  to  a  case  like  the  present  Lightning 
Rod  Co.  V.  Cieghom,  59  Ua.  782;  Schofield 
V.  Woolley,  98  Ga.  548,  25  S.  E.  768,  58  Am. 
St  Rep.  315;  Tledman  v.  I<'ertllizer  Co.,  108 
Oa.  661,  35  S.  E.  999;  Teasley  v.  Bradley, 
110  Oa.  498,  504,  35  S.  E.  782,  78  Am.  St 
Rep.  113.  Moreover,  the  Southwestern  Com- 
pany was  not  undertaking  to  act  as  trustee 
for  the  stockholders  with  respect,  to  the  fund 
It  received  from  the  New  Central  Company 
for  the  "back  rentals."  Accordhig  to  the 
petition,  the  defendant  immediately  set  up 
the  claim  that  the  money  was  Its  own,  and 
from  the  beginning  held  it  adversely  to  the  ' 
stockholders.  If  this  fund  really  belmged  ', 
to  them,  it  was  simply  the  case  of  an  agent  ' 
collecting  money  for  his  principal  apd  keq>- 
ing  it  This  being  so,  the  snlc  should  have 
been  begun  within  fonr  years  from  the  time 
the  adverse  claim  was,  with  the  knowledge  of  t 
the  stockholders,  set  up.  The  petition  does  V^ 
not  show  that  any  of  the  plaintiffs  were  ig- ' 
norant  of  the  position  which  the  company 


Digitized  by 


Google    / 


N.  a) 


PARKER  T.  c6bBw 


531 


took  with  reference  to  thte  fund  at  the  very 
beginning.  Taking  their  allegations  all  to^ 
getber,  It  Is  quite  clear  that  they  fully  un- 
derstood the  situation.  The  ground  of  the 
demurrer  presenting  the  point  that  all  of  the 
plaintiffs  except  J'arrar  were  barred  was, 
therefore,  well  taken. 

Judgment  on  main  bill  of  exceptions  af- 
llrmed;  cross  bill  of  exceptions  dismissed. 
AU  the  Justices  concurring,  except  LEWIS, 
J.,  absent  on  account  of  sickness,  and  FISH, 
J^  disqualified. 

(131  N.  o.  K) 

PABKBR  T.  COBB  et  al. 

(Supreme  Court  of  North  Carolhia.    Sept  23, 
1902.) 

WILI<S-CONSTRUCTION— LBOACIBS— WHBN 
PAYABLE— PABTIBS. 

1.  Testator  devised  realty  to  his  elder  son,  In 
trust  for  the  support  of  his  wife  and  younger 
son.  On  their  death  the  elder  son  was  to  have 
the  land  for  his  own  use  during  life.  After- 
ward it  was  to  go  to  his  children,  and,  In  case 
bat  one  child  snrTived  him,  then  charged  with 
two  legacies.  The  elder  son  died  before  the 
younger,  leaving  one  child.  Held,  that  the  leg- 
acies did  not  become  payable  until  after  the 
death  of  the  younger  son. 

2.  In  an  action  to  enforce  the  payment  of  one 
of  two  legacies  the  other  legatee  should  have 
been  made  a  party. 

Appeal  from  superior  court,  Bdgecombe 
county;  Bryan,  Judge. 

Action  by  B.  L.  Parker  against  J.  B.  Cobb, 
administrator,  and  others,  to  enforce  the  pay- 
ment of  a  legacy.  From  a  dismissal  of  the 
action,  plalntifC  appeals.    Affirmed. 

Jobn  L.  Brldgers,  for  appellant 

CLARK,  J.  By  the  will  of  Bennett  P. 
Pitt  probated  and  recorded  October  7,  1880, 
It  Is  provided  as  follows:  "(6)  Item.  I  give 
and  devise  to  my  son  B.  0.  Pitt  and  his 
heirs,  forever,  all  my  plantation  in  the  coun- 
ty of  Edgecombe  and  state  of  North  Carolina, 
whereon  I  now  reside,  known  as  the  'Home 
Tract'  and  containing  004  acres.  In  trust  for 
the  following  uses:  That  my  wife,  Keturah 
Pitt  may  have  the  absolute  use  and  control 
of  the  dwelling  house,  garden,  kitchen,  and 
all  necessary  outhouses,  and  that  she  shall 
be  provided  by  my  son  B.  O.  Pitt  vrtth  every- 
tblng  necessary  fw  her  comfortable  support 
and  maintenance  as  she  has  lived  In  my  life- 
time; the  control  of  these  buildings  and  the 
farming  of  such  necessaries  to  contliine  till 
the  death  or  marriage  of  my  said  wife. 
That  my  son  Hassell  Pitt  shall  have  the  priv- 
ilege of  living  on  the  premises,  and  out  of 
ttie  rents  and  profits  of  the  plantation  be  also 
•ban  be  comfortably  supported  during  his 
life,  and  that  my  son  B.  O.  Pitt  aball,  as 
far  as  possible,  stand  in  my  place  to  the  said 
Hassell,  and  be  to  him  both  guardian  and 
trustee.  .  That  the  management  of  the  said 
plantation  shall  be  under  the  control  of  my 


ft.  8««  Kxacoton 
Cent.  DlK.  i  ITM. 


Administrators,   vdL   tl. 


son  B.  C.  Pitt,  unless  he  falls  to  perform 
the  duties  that  have  been  hereinbefore  Im- 
posed upon  him  in  reference  to  my  said  wife 
and  my  son  Hassell,  and.  In  the  event  of 
such  failure,  his  control  over  the  plantation 
shall  cease  and  determine  during  their  lives 
and  during  the  life  of  the  survive,  and  my 
wife  shall  have  power  to  manage  the  farm, 
and  receive  the  rents  and  profits.  But  If  my 
son  B.  O.  Pitt  falfbfuUy  discharges  the  duties 
imposed  upon  him  as  aforesaid,  then  he  may 
appropriate  to  his  own  use  the  rents  and 
profits  of  the  farm  over  and  above  what  Is 
necessary  for  the  support  and  maintenance 
of  my  wife  and  my  son  Hassell.  From  and 
after  the  death  of  my  wife  and  my  son  Has- 
sell the  said  B.  C.  Pitt  shall  hold  said  plan- 
tation for  bis  ovni  use  and  benefit  for  and 
during  the  term  of  his  natural  life.  From 
and  after  his  death  I  give  and  devise  said 
plantation  to  the  children  of  him,  the  said 
B.  C.  Pitt  and  their  heirs,  forever,  without 
any  charge  or  Incumbrance,  provided  the 
said  B.  C.  Pitt  leaves  him  surviving  more 
than  one  child  or  lineal  descendant;  but  if 
be  leaves  him  surviving  only  one  child  or 
lineal  descendant  then  I  give  and.  devise 
said  plantation  to  such  child  or  lineal  de- 
scendant to  him  and  his  heirs,  forev^,  but 
charged  with  five  hundred  dollars,  to  be  paid 
by  the  said  child  or  descendant  to  Robert 
Lee  Parker,  son  of  Weeks  B.  Parker  and  my 
daughter  Leah  F.  Parker,  and  also  with  the 
same  sum  payable  by  the  said  child  or  de- 
scendant to  George  T.  Stngletary,  son  of  B. 
W.  Slngletary  and  my  daughter  Mary  Jane 
SIngletary,  his  wife;  and.  If  the  said  B.  C. 
Pitt  shall  leave  him  surviving  no  child  or 
lineal  descendant,  then,  and  In  that  event  I 
give  and  devise  said  plantation  to  my  own 
right  heirs."  Said  B.  C.  Pitt  undertook  the 
trust  reposed  In  him  by  the  terms  of  said 
paragraph,  and  faithfully  performed  the 
same  until  his  death,  which  occurred  In 
March,  1897.  Keturah  Pitt  wife  of  Bennett 
P.  Pitt  and  mother  of  B.  C.  Pitt,  died  before 
the  death  of»saId  B.  C.  Pitt  The  defendant 
John  B.  Cobb  is  administrator  of  B.  C.  Pitt 
Said  B.  C.  Pitt  left  him  surviving  but  one 
child,  being  his  only  lineal  descendant  which 
said  child  Is  the  defendant  W.  B.  Pitt  who 
Is  a  minor  under  the  age  of  21  years,  and  has 
no  general  guardian,  and  appears  by  his 
guardian  ad  litem.  The  plaintiff  contends 
that  on  the  death  of  B.  C.  Pitt  the  lands 
described  In  said  clause  6  descended  to  W. 
B.  Pitt,  charged  with  the  sum  of  $1,000,  of 
which  $500  belongs  to  the  plaintiff,  and  bears 
Interest  from  the  deatli  of  B.  O.  Pitt  in 
March,  1897,  and  asks  that  the  charge  be 
declared  for  said  sum  and  Interest  from 
March,  1887,  and  that  unless  payment  there- 
of is  made,  the  land  be  sold,  and  said  charge 
be  paid  out  of  the  proceeds.  Tliis  last  the 
plaintiff  afterwards  modified  hf  asking  Jodg^ 
ment  that  the  land  be  sold  mbject  to  tbe 
right  of  said  Hassell  to  retain  possession  if 
said  farm  and  have  his  support  out  of  the 
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proceeds  of  same,  or,  If  that  cannot  be  done, 
that  a  receiver  be  appointed  to  take  posses- 
sion of  the  farm,  permitting  said  Uassell  to 
occupy  tbe  dwelling,  and  out  of  tbe  rents  and 
profits  fumlsb  him  a  comfortable  support, 
and  apply  tbe  balance  to  tbe  payment  of  the 
aforesaid  legacy  and  interest  and  tbe  costs 
and  expenses  of  this  action. 

There  is  no  question  that  the  legacies  have 
now  become  a  charge  upon  the  land  (Hunt 
v.  Wheeler,  116  N.  C.  422,  21  8.  E.  915),  but 
the  plalDtitr  Is  premature  in  aslving  to  enforce 
it  The  testator  placed  the  support  of  his 
wife  and  Hassell  in  tbe  first  class,  his  sou 
Bennett  in  tbe  second  class,  and  when  the 
charge^  in  favor  of  his  wife  and  Hassell 
shall  cease  by  the  death  of  both,  then  tbe 
land  is  devised  to  his  son  B.  C.  Pitt  for  life 
(and  now,  since  his  death,  to  B.  O.  Pitt's 
son,  W.  B.  Pitt,  absolutely),  charged  with 
payment  of  tbe  $1,(X)0.  Pitt  Is  only  made  a 
trustee  and  gnardian  during  tbe  life  of  the 
testator's  wife  and  Hassell,  who  are  given 
the  occupancy  of  the  premises,  and  out  of 
rents  and  profits  was  to  support  them,  tak- 
ing the  surplus,  If  any,  for  tbe  faithful  dis- 
charge of  his  duties.  "From  and  after  the 
death  of  my  wife  and  my  son  Hassell"  B. 
G.  Pitt  was  to  have  tbe  land  "for  his  own 
use"  for  life,  and  after  bis  death  It  was  to 
go  to  his  children,  and,  if  only  one  child, 
then  subject  to  the  above-recited  charge  In 
favor  of  plaintiff  and  another  for  $500  each. 
That  B.  O.  Pitt  predeceased  Hassell  does  not 
alter  the  fact  that  said  B.  O.  Pitt  was  to 
hold  as  trustee  and  guardian  (with  right  to 
pernancy  of  surplus),  and  was  not  to  hold  for 
his  own  use  till  "from  and  after  the  death" 
of  both  bis  wife  and  Hassell.  Upon  the 
death  of  Hassell,  and  not  till  then,  would  the 
land  descend  freed  of  the  above  trust  to  B. 
C.  Pitt,  and  now  to  his  son,  and  then  tbe 
charge  in  favor  of  the  legatees  will  become 
payable,  and  until  that  event  happens  said 
legacies  will  not  bear  Interest  On  the  death 
of  B.  C.  Pitt  the  pernancy  of  the  profits  over 
and  above  tbe  support  of  Hassell  go  to  the 
son,  W.  B.  Pitt  a>  the  testator's  will  makes 
B.  0.  Pitt  and  bis  children  the  sole  benefi- 
ciaries as  to  this  tract  subject  to  the  occu- 
pancy of  the  premises  by,  and  the  support 
of,  bis  wife  and  Hassell,  and  after  the  death 
of  both  these  and  of  B.  C.  Pitt  himself,  then, 
in  tbe  event  the  latter  should  leave  only  one 
child,  a  charge  for  $1,000  in  favor  of  plain- 
tiff and  another  grandchild.  But  both  the 
death  of  the  cestui  que  trust  Hassell,  and 
of  B.  C.  Pitt  leaving  only  one  child,  must 
occur  before  the  legacies  are  demandable. 
It  was  not  intended  that  the  lands  should 
be  charged  at  one  and  tbe  same  time  with 
the  support  of  tbe  testator's  wife  and  Hassell 
(or  the  survivor  of  them)  and  the  payment  of 
the  $1,000  also.  Tbe  land.  If  sold  as  request- 
ed by  plaintiff,  subject  to  the  occupancy  of 
the  dwelling  by  Hassell  and  a  charge  for  bis 
support  would  bring  a  very  Inadequate  price, 
and  the  $1,000  legacy  and  Interest  as  asked 


from  March,  1897,  would  seriously  Impair 
the  Interest  of  B.  O.  Pitt  (and  now  of  bla 
son,  W.  B.),  who  were  evidently  intended  to 
be  preferred  to  the  plaintiff  and  the  other 
legatee. 

We  have  not  adverted  to  tbe  defect  of  par- 
ties In  that  the  other  legatee  of  $500  is  not 
made  a  party,  which  should  have  been  done. 
In  dismissing  the  action  there  waa  no  error. 


031  N.  C.  90) 

KXJRR  et  nx.  T.  HICKS. 

(Supreme  Court  of  North  Carolina.     Sept  30, 
1902.) 

RBCORI>-AMBNDMENT  NUNC  PRO  TUNC— RBF- 
BRKNCE^-APPEAL— EXCEPTION, 

1.  The  amendment  by  the  court  of  the  rec- 
ord nnoc  pro  tunc  to  speak  the  truth,  on  con- 
flicting evidence  as  to  the  facts,  is  condnsive. 

2.  Where  an  order  of  reference  was  made 
where  there  were  no  pleadings,  and  conse- 
quently uo  plea  iu  bar,  an  appeal  would  not 
lie  therefrom,  so  that  plaintiirs  exception  to 
the  order  waa  enough  to  entitle  him  there- 
after to  insiat  on  his  right  to  a  jaiy  trlaL 

3.  The  court  in  its  discretion,  may  at  any 
time  before  jndgmeut  permit  the  filing  of  ex- 
ceptions to  a  report  of  the  referee. 

Fnrches,  O.  J.,  dissenting. 

On   rehearing.    Former  opinion   reversed, 
and  Judgment  below  affirmed. 
For  former  report,  see  39  S.  E.  797. 

«  Shepherd  &  Sh^herd  and  J.  L.  Stewart 
for  petitioners.  Stevens,  Beasley  *  Weeks, 
for  defendant 


CLARK,  J.  This  was  an  action  begon  in 
1891  by  husband  and  wife,  mortgagors, 
against  the  mortgagee,  alleging  overcharges, 
usury,  and  overpayment  asking  for  a  state- 
ment of  the  account  Judgment  for  balance 
due  plaintiffs,  and  a  cancellation  of  tbe 
mortgage,  and  for  a  restraining  order  against 
tbe  sale  of  the  mortgaged  property  pending 
the  action.  The  defendant  averred  In  his 
answer,  among  other  things,  that  the  plain- 
tiffs were  estopped  by  accounts  rendered, 
which  they  bad  accepted  without  objection. 
At  the  return  term  time  was  given  to  file 
complaint  and  answer,  and  at  the  same  term 
a  reference  was  ordered,  no  pleadings  hav- 
ing been  filed.  At  February  term,  1894.  the 
plaintiffs  having  demanded  a  trial  by  Jury 
of  the  issues  of  fact  raised  by  the  pleadings 
on  the  ground  that  the  reference  bad  been 
compulsory,  Judge  Brown,  after  hearing  affi- 
davits on  both  sides,  found  as  a  fact  that  the 
reference  was  (Sampnlsory,  and  not  by  con- 
sent and  that  "the  plaintiffs  excepted  to  any 
order  purporting  to  be  a  consent  reference." 
and  directed  that  the  record  and  order  of  ref- 
erence be  amended  nunc  pro  tunc  to  show 
these  facts,  and  tbe  parties  were  ordered  to 
prepare  such  Issues  of  fact  as  each  claUned 
arose  upon  the  pleadings  before  next  term  of 
tbe  court  Tbe  defendant  excepted  to  this 
order,  bnt  the  authority  and  duty  of  the 
court  to  amend  the  record  to  speak  the  tnrtl> 
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are  beyond  question,  and,  thew  b^ng  con- 
flicting evidence,  his  Ending  of  fact  is  con- 
clustva  See  cases  cited  in  Clarlc's  Code  (3d 
Ed.)  pp.  30&,  306.  At  October  term,  1897, 
tlie  issues  were  submitted  to  tlie  Jury,  and 
found  in  favor  of  the  plaintifCs,  and  ther»- 
upon  tbe  cause  was  recommitted  to  the  ref- 
eree, with  directions  to  reform  and  revise 
his  account  to  conform  to  the  verdict  of  the 
Jury.  An  appeal  was  talten  by  the  defend- 
ant from  the  order  recommitting  the  report, 
but  the  appeal  was  dismissed  because  prema- 
ture. Kerr  v.  Hicks,  122  N.  0.  400,  29  S.  E. 
370.  At  February  term,  1901,  upon  excep- 
tions filed  to  the  amended  rei>ort.  Judge  Hoke 
rendered  the  Judgment  set  out  in  the  recoed. 
Tbe  defendant  filed  14  exceptions  thereto, 
which  repeated  and  Indnded  all  the  excep- 
tions taken  by  him  during  the  progress  of 
the  cause,  including,  of  course,  those  set  out 
in  the  appeal  which  was  dismissed  as  pre- 
mature. When  this  last  appeal  was  heard  at 
August  term,  1901  (Kerr  v.  Hicks,  129  N.  O. 
141,  39  S.  B.  797),  the  court  held  that,  the 
reference  in  1891  liaving  been  compulsory, 
the  plaintifls  were  entitled  to  appeal,  because 
there  was  a  plea  in  bar,  and,  not  having  ap- 
pealed, they  had  no  right  thereafter  to  in- 
sist on  their  right  to  a  Jury  trial.  We  are 
now  called  on  by  this  rehearing  to  reconsider 
that  ruling.  This  point  was  raised  by  the 
court  ex  mero  motu  upon  examination  Qf  the 
rectnrd,  and  we  did  not  have  the  benefit  of  ar- 
gnment  by  coun«eL  Indeed,  one  of  the  de- 
fendant's exertions  (2)  on  appeal  is  that 
this  order  of  reference  was  invalid,  because 
made  before  any  pleadings  were  In.  We 
were  inadvertent  to  this  fact  that  when  tbe 
refer^ice  was  ordered  and  exception  noted 
(as  tbe  Judge  finds  was  done)  there  were  no 
pleadings,  and  consequently  no  plea  In  bar. 
Tbe  order  of  reference  on  Its.  face  recites 
that  the  plaintHTs  should  have  15  days  after 
the  adjournment  of  the  court  to  file  com- 
plaint, and  the  defendant  16  days  thereafter 
to  file  answer.  The  exception,  therefore,  to 
the  order  of  reference  then  entered,  was  all 
that  was  required,  and  an  appeal,  tf  prose- 
cuted, would  have  been  dismissed  as  prema^ 
ture.  The  plea  of  an  estoppel  In  pais  is  rath- 
er a  defense  than  a  plea  in  bar,  which  must 
be  disposed  of  before  a  trial  on  the  issue. 
But,  if  It  were  a  plea  In  bar,  it  was  not  on 
file  when  the  order  of  reference  was  made, 
and  the  plaintiffs  could  not  appeal  for  failure 
to  dispose  of  it.  An  appeal  from  an  Inter- 
locutory order  Is  usually  ground  for  an  ex- 
ception, and  not  an  appeal.  When  an  appeal 
is  permissible  from  such  order,  it  la  never 
compulsory,  and  the  party  entitled  thereto 
can.  If  he  prefers,  note  his  exception,  and 
have  the  point  reviewed  on  appeal  from  the 
final  hearing,  because  (as  in  this  case)  he  may 
be  satisfied  with  the  future  action  of  the 
cooit,  and  not  wish  to  appeal.  Why  should 
tbe  plaintiffs  have  appealed  here,  when  their 
exception  to  the  reference  was  in,  and  they 
knew  this  preserved  their  right  to  a  Jury 


trial,  and  they  would  only  wish  to  appeal 
when  that  was  denied  them?  Besides,  the 
alleged  estoppel  could  not  be  a  plea  In  bar 
in  this  action  to  surcharge  an  account  for 
usury.  If  a  plea  in  bar,  tbe  defendant  waiv- 
ed it  by  not  excepting  to  the  order  of  refer- 
ence. Grant  v.  Hughes,  96  N.  C.  177,  2  S. 
B.  839;  Wilson  v.  Pearson,  102  N.  C.  290, 
9  B.  B.  707.  Tbe  plaintlfts  had  nothing  to ' 
object  to,  except  that  the  reference  was  com- 
pulsory, and  that  was  matter  for  exception, 
and  not  for  appeaL  When  the  report  came 
in,  the  plaintiffs  did  insist  tliat,  the  reference 
having  been  compulsory,  and  an  exception 
duly  noted,  they  were  entitled  to  a  trial  by 
Jury;  and  the  Judge  so  bekl,  and  the  defend- 
ant did  not  appeal.  Bad  bs  done  so.  his  ap- 
peal must  have  been  dismissed  as  premature. 
On  reconsideration,  therefore,  we  think  that 
there  was  Inadvertence  In  our  opinion  at  fall 
tena,  1901,  and  we  reinstate  tbe  case  as  It 
stood  at  that  hearing. 

This  brings  us  to  the  14  exceptions  brought 
up  by  tbe  defoidant  la  that  appeal,  which 
are: 

1.  That  Judge  Brown  erred  in  amending 
the  record  to  show  that  the  reforence  was 
compulsory,  and  that  exception  was  taken 
thereto  at  the  time.  This  point  we  have  al- 
ready passed  on  above. 

2.  That  it  was  error  In  Judge  BoyUn,  at 
December  term,  1891,  to  make  the  order  of 
reference  before  any  pleadings  were  filed  that 
could  raise  issues.  This  is  true  (Jones  v. 
Beaman,  117  N.  0.  260,  23  8.  EL  248),  but,  as 
it  was  the  plaintiffs  who  excepted  (and  de- 
fendant did  not)  at  the  time,  and  the  plain- 
tiffs afterwards  secured  a  Jury  trial  because 
of  tbe  invalidity  of  the  reference,  It  cannot 
be  seen  how  tbe  defendant  can  either  present 
or  be  benefited  by  this  exception.  The  plain- 
tiffs had  nothing  to  except  to,  except  that 
the  reference  was  compulsory,  and  made  be- 
fore pleadings  filed;  and  these  were  matters 
of  exception,  and  not  of  appeal. 

3.  That  Judge  Brown  erred  in  permitting 
the  plaintiffs  to  file  exception  to  the  ref- 
eree's report  at  February  term,  1894.  We 
presume  that  this  is  on  the  ground  that  the 
exceptions  should  have  been  filed  at  October 
term,  1893,  when  the  report  was  filed;  but 
the  Judge  had  the  discretion  to  permit  them 
to  be  filed  at  any  time  before  Judgment  See 
cases  cited  in  Clark's  Ciode  (8d  Ed.)  p.  669. 

4.  That  Judge  Allen  erred  at  October  term, 
1897,  in  refusing  to  submit  the  third  and 
fourth  issues  tendered  by  the  defendant. 
These  matters  could  be  and  were  presented 
to  the  Jury  upon  the  issues  settled  by  the 
court,  and  the  refusal  to  submit  the  issues 
was  not  error.  Paper  Co.  v.  (Thronicle  Pub. 
Co.,  116  N.  O.  147,  20  S.  B.  367;  Allen  v. 
Allen,  114  K  0.  121,  19  S.  B.  269. 

6.  That  Judge  Allen  erred  in  overruling  de- 
fendant's objections  to  the  deposition  of  R.  P. 
Paddison.  These  objections  were:  (1)  That 
the  deposition  was  not  before  the  referee,  nor 
embraced  in  bis  report    But  this  was  a  trial 
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before  the  Jury,  and  evidence  on  the  Issu^ 
was  not  restricted  to  that  heard  by  the  ref- 
eree. (2)  That  the  commissioner  taking  the 
deposition  was  father-in-law  of  John  D.  Kerr, 
lliis  objection  wsb  not  taken  before  the 
clerk  by  whom  the  deposition  had  been  regu- 
larly opened)  examined,  and  allowed  as  evi- 
dence to  be  read  In  this  trial  without  objec- 
■  tion;  and,  besides,  said  commissioner  was 
father  of  John  D.  Kerr's  first  wife,  and  not 
of  his  present  wife,  who  is  plaintiff  In  this 
action. 

6.  That  It  was  error  to  go  to  trial  before 
the  Jury  when  there  waB  an  issue  in  bar  (the 
estoppel  by  furnishing  accounts  stated);  but 
the  reference  was  Invalid,  according  to  the 
defendant's  second  exception,  and  the  ground 
of  the  alleged  plea  in  bar  was  one  of  the 
matters  submitted  to  the  Jury,  and  was  em- 
braced in  the  issues  passed  on  by  them. 

T.  That  for  the  above  reason  it  was  «Tor 
to  recommit  the  report  to  the  referee  to  make 
It  conform  to  the  verdict.  The  defendant 
had  not  excepted  to  the  reference,  and  had, 
therefore,  waived  any  exception  to  it  Be- 
sides, the  recommittal  was  simply,  in  effect,  a 
reference  to  state  the  account  In  accordance 
with  the  facts  settled  by  the  verdict. 

8.  That  Judge  Hoke,  at  February  term, 
1901,  overruled  an  exception  to  the  same 
purport  as  the  second  exception  above  stated, 
which  we  have  also  overruled  supra. 

9.  That  Judge  Hoke  erred  in  not  allowing 
an  exception  to  the  manner  of  computing  in- 
terest The  Judge  finds  that  that  method  of 
computing  the  interest  was  tendered  the  ref- 
eree by  the  defendant  in  a  calculation  of  in- 
terest made  by  him,  and  was  adopted  at  his 
suggestion  by  the  referee,  as  fully  appears  by 
the  referee's  report  and,  besides,  is  a  method 
which  usually  makes  in  favor  of  the  debtor. 

10.  That  Judge  Hoke  erred  in  overruling 
the  defendant's  exception  that  the  referee 
failed  to  charge  in  his  account  certain  items 
of  leakage.  His  honor  finds  that  said  items 
were  fully  considered  and  passed  upon  by  the 
referee^  and  are  embraced  in  his  account 

11.  That  Judge  Hoke  erred  In  finding  any 
facts  regarding  the  order  of  reference.  His 
honor  simply  recited  the  matters  of  record, 
and  as  we  have  found  them  to  be  on  Inspec- 
tion of  the  record. 

12.  That  Judge  Hoke  erred  In  not  striking 
out  all  previous  proceedings,  and  ordering  a 
new  trial  upon  the  Issues  raised  by  the  plead- 
ings, and  especially  by  the  plea  in  bar.  A 
trial  upon  those  issues  had  been  had  before 
Judge  Allen  at  October  term,  1897,  and  Judge 
Boke  had  no  i>ower  to  set  aside  the  action 
of  his  predecessor,  which  we  have  Just  re- 
viewed above,  and  in  which  we  find  no  error. 

18.  That  Judge  Hoke  erred  in  not  render- 
ing Judgment  for  plaintiffs  upon  the  account 
illed  by  the  referee  as  reformed  by  him.  But 
fhe  Kcond  re-reference  was  made  at  the  In- 
stance of  the  defendant  who  submitted  hia 
statement  of  the  accounts,  which  was  adopt- 


ed by  the  referee.  See  referee's  report  Octo- 
ber term,  1000. 

14.  Tbiit  Judge  Hoke  erred  in  not  render- 
ing Judgment  for  the  defendant  upon  the  first 
repoit  filed.  This  has  already  been  disposed 
of  by  what  we  have  said. 

We  have  carefully  gone  through  the  entire 
record,  and  each  and  every  of  above  14  ex- 
ceptions brought  up  by  the  appeal,  and  find 
no  error.  The  petition  is  allowed,  and  tiie 
Judgment  below  Is  affirmed. 

Petition  allowed. 

FUKCHES,  O.  J.,  dissents,  and  refers  to 
his  opinion  in  129  N.  C.  141,  39  S.  E.  797. 


031  N.  C.  73) 
MEADOWS  V.  WESTERN  UNION  TEL.  OO. 
(Supreme  Court  of  North  Oarolina.     Sept  30, 
1902.) 

TELSORAFHS—NEOLIQENCB!— DELAY    OF    UKS- 
SAOB^-INSTRUCnON. 

L  Code,  (  418,  provides  that  no  Judge,  in 
giving  a  charge,  shall  give  an  opinion  whether 
a, fact  is  fully  or  suffldentiy  proven,  but  that 
he  shall  state  the  evidence  in  the  case,  and  de- 
clare the  law  thereon.  In  an  action  against  a 
telegraph  company  for  delay  in  dellTering  a 
message  by  a  messenger  boy  the  court  charged 
that  it  was  the  duty  of  the  telegraph  company 
to  use  reasonable  diligence  in  the  trausmissiou 
of  messages,  and  that  by  the  term  "reasonable 
diligence'  was  not  meant  the  speed  of  the 
llghtuing,  except  in  the  transmission  of  the 
message  over  the  wire,  on  the  one  hand,  "nor 
the  proverbial  slowness  of  the  messenger  boy 
on  the  other."  .  Held,  that  the  quoted  portioii 
of  the  instruction  was  error. 

Clark,  J.,  dissenting. 

Appeal  from  superior  court.  Craven  county; 
Winston,  Judge. 

Action  by  W.  D.  Meadows  against  the 
Western  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

W.  W.  Clark  and  F.  H.  Busbee,  for  appel- 
lant   J>.  L.  Ward,  for  appellee. 

MONTOOMEatY,  J.  This  action  was  tKWO^t 
to  recover  of  the  Western  Union  Telegraph 
Company,  the  defendant,  damages  on  account 
of  alleged  mental  anguish  suffered  by  tbe 
plaintiff  on  account  of  an  alleged  negligent 
failure  to  deliver  to  him  a  telegraphic  message. 
Tlie  telegram  was  in  these  words:  "Newbem, 
N.  O.,  October  3rd,  1901.  To  BUI  Meadows, 
PoUoksvllle,  N.  C:  Will  PbiUIps'  wife  at  pobit 
of  death.  Will  Phillips."  The  language  of 
the  telegram  differs  from  that  of  any  in  our 
reported  cases,  but,  as  a  new  trial  is  to  be 
had  for  matters  hereinafter  mentioned.  It 
might  not  be  of  any  benefit  to  discuss  now 
the  legal  effect  of  the  language  of  the  dis- 
patch. In  his  instructions  to  the  Jury,  his 
honor,  among  other  things,  said  "that  It  was 
the  duty  of  the  tdegraph  company  to  use  rea- 
sonable diligence  to  the  transmission  of  all 
messages  committed  to  It,  and  that  by  the 
term  'reasonable'  or  Mne*  diligence  waa  not 
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meant  the  speed  of  the  lightning,  except  In 
the  transmission  of  the  message  oTer  the  wire, 
on  the  one  hand,  nor  the  proverbial  slowness 
of  the  messenger  boy  on  the  other."  Thete 
was  an  exception  to  the  latter  part  of  that  in- 
struction, and  the  same  was  assigned  by  the 
defendant  as  error,  and  we  are  of  the  opinion 
that  the  position  of  the  defendant  is  a  correct 
one.  Whether  the  defendant  bad  exercised 
due  diligence  in  the  delivery  of  the  message 
was  the  question  of  fact  before  the  lury. 
Telegraphic  messages  are  usually  delivered  by 
boys,  called  "messenger  boys,"  and  the  plain- 
tiff had  testified  that:  "R.  R.  White's  boy 
worlted  in  the  telegraph  office.  He  Imows 
me.  Knew  where  1  lived.  Could  stand  in 
the  office  and  see  my  house.  The  boy  signed 
the  receipt  for  the  message  himself.  After 
my  name  was  signed,  I  said:  This  thing  has 
been  delayed.  What  is  the  matter?*"  It 
seems  to  us  that  his  honor.  In  the  language 
used,  took  as  a  criterion  of  negligent  delay  the 
agency  employed  by  the  defendant  to  deliver 
its  messages.  "No  judge  in  giving  a  charge 
to  the  petit  Jury  either  In  a  civil  or  criminal 
action  shall  give  an  opinion  whether  a  fact 
is  fully  or  sufficiently  proven,  such  matter  be- 
ing the  true  office  and  province  of  the  Jury; 
but  be  shall  state  in  a  plain  and  correct  man- 
ner the  evidence  given  in  the  case,  and  de- 
clare and  explain  the  law  thereon."  Code,  { 
413.  It  ts  true  that  bis  honor  did  not,  in  pre- 
cise and  exact  words,  tell  the  Jury  that,  in  bis 
opinion,  the  fact  of  a  negligent  delay  had  been 
fully  proved;  but  it  seems  to  us  "that  his  lan- 
guage, when  fairly  Interpreted  in  connection 
with  80  much  of  ibe  context  as  is  set  out  In 
the  record,  was  likely  to  convey  to  the  Jury 
his  opinion  of  the  weight  of  the  evidence." 
That  is  the  construction  of  the  statute  adopted 
in  State  v.  Jones,  67  N.  O.  285,  and  approved 
In  State  v.  baxton,  78  N.  C.  664. 
New  trial. 

DOUGLAS,  J.  I  concur  in  the  result  of  the 
opinion  of  the  court,  because  it  appears  to  me, 
not  tliat  harm  has  been  done,  but  that  harm 
may  have  been  done.  Had  I  been  a  Juror, 
the  objectionable  words  would  probably  have 
made  no  such  impression  on  my  mind,  but 
that  fact  alone  does  not  authorize  me  to  say 
that  tbey  could  not  have  such  effect  \ipon  the 
minds  of  other  reasonable  men,  In  view  of  the 
evident  effect  that  they  have  had  upon  the 
minds  of  a  majority  of  this  court  The  words 
themselves  do  not  contain  the  slightest  inti- 
mation that  any  fact  in  controversy  has  been 
proved  or  disproved.  The  most  that  can  be 
said  ts  that  they  may  have  been  understood 
by  the  Jury  as  meaning  that  the  defendant's 
messenger  boys  were  proverbially  slow,  and 
that  such  Intimation  may  have  operated  to  the 
prejudice  of  the  defendant  If  this  is  so,  the 
defendant  should  have  a  new  trial.  My  views 
as  to  the  absolute  right  of  the  citizen  to  a  fair 
and  impartial  verdict  ui>on  the  facts,  free  from 
the  slightest  influence  of  the  court  have  been 
tbo  fully  and  too  recently  expressed  in  State 


T.  Howard,  129  N.  C.  5S4,  C63,  40  S.  B.  71,  to 
require  any  further  expression  in  the  pteeeat 
case. 

CLARK,  J.  (dissenting).  The  uncontradict- 
ed evidence  is  that  the  sister  of  plaintiff  be- 
ing at  the  point  of  death  In  Newbem,  her  hus- 
band, at  her  request,  and  in  consequence  of 
her  prior  promise  to  plaintiff  In  such  contin- 
gency, on  October  3,  1901,  at  4:15  p.  m.,  sent 
a  message,  which  the  company's  agent  wrote 
for  him,  to  the  plaintiff  at  PoUoksvllle:  "WiU 
Phillips'  wife  at  point  of  death."  The  hus- 
band prepaid  the  message,  which  was  written 
by  defendant's  agent  who  testffied  that  he 
knew  it  was  an  important  message.  The  train 
passed  PoUoksvllle  coming  to  Newbem  at 
5:04  p.  m.  The  plahitlff  was  at  work  a  lit- 
tle more  than  half  a  mile  from  the  station  in 
PoUoksvllle,  but  in  plain  view  of  the  office, 
as  was  also  his  house  near  by,  and  the  mes- 
sage could  have  been  deUvered  in  less  than 
15  minutes.  The  defendant  made  no  effort 
to  deUver  the  message,  but  kept  it  tiU  6:55 
p.  m.,  and  then  wired  back  to  Newbem  for 
50.  cents  more  to  deliver  the  message,  the  resi- 
dence of  plaintiff  being  Just  outside  of  free 
delivery  limits.  The  50  cents  was  promptly 
sent,  but  the  message  was  not  delivered  to 
plaintiff  tiU  8:30  p.  m.,  4  hours  and  15  min- 
utes after  its  receipt  by  the  defendant  The 
plaintiff  contends  that  it  was  negligence  not  to 
have  at  once  wired  back  for  money  to  pay 
for  extra  service,  and  that  If  this  had  been 
done,  plaintiff  could  have  come  to  Newbem  on 
the  5:04  train,  before  his  sister  became  un- 
conscious. The  court.  In  Its  charge  to  the 
Jury,  incidentally  said:  "The  company  Is  re-, 
quired  to  use  due  dfligence  In  the  delivery 
of  a  message.  By  this  is  not  meant  the  speed 
of  the  lightning,  except  In  the  transmission 
of  the  message  over  Its  wires,  nor  the  prover- 
bial slowness  of  a  messenger  boy,  but  It  Is 
requfared  to  use  reasonable  diligence,  and  noth- 
ing more."  The  defendant  excepts  because  of 
the  use  of  the  words  "proverbial  slowness  of 
a  messenger  boy."  This  could  not  possibly 
have  harmed  the  defendant,  nor  have  been 
any  expression  of  opinion  whatever  upon  the 
controversy  In  this  case.  There  was  no  con- 
tention by  plaintiff  that  the  messenger  boy 
was  slow.  The  Jury  did  not  have  to  consider 
that  matter  in  any  possible  view  of  the  case. 
It  was  not  controverted  that  defendant  receiv- 
ed the  message  at  4:15  p.  m.,  that  the  only 
train  on  which  plaintiff  could  have  gone  to 
Newbem  passed  PoIloksviUe  at  6K)4,  and  that 
defendant  took  no  steps  to  deUver  the  mes- 
sage at  that  time,  and  did  not  telegraph  to 
Newbern  for  money  to  send  the  message  out 
till  6:55.  This  was  the  ground  relied  upon 
to  show  defendant's  negligence.  Hendricks  v. 
Telegraph  Co.,  126  N.  C.  304,  35  S.  B.  643, 
78  Am.  St  Rep.  668.  When  at  last  at  6:55 
defendant  wired  for  money  to  send  the  mes- 
sage, the  damage  had  been  done,  the  train 
had  passed;  and  there  is  no  allegation  that 
when  the  message  was  finally  deUvered  to  the 
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messenger  boy,  after  S  p.  m.,  that  be  linger- 
ed or  delayed.  The  fault  was  wholly  and  en- 
tirely with  the  operator  at  Polloksvllle,  and 
the  Incidental  remark  by  the  court  in  regard 
to  the  slowness  of  messenger  boys  could  not 
possibly  be  an  expression  of  opinion  "upon 
those  facts  respecting  which  the  parties  take 
issue  or  dispute,  and  upon  whose  existence 
depends  the  liability  of  the  defendant"  State 
V.  Angel,  29  N.  G.  27;  State  ▼.  Jones,  67  N. 
C.  285;  State  T.  Debnam,  88  M.  O.  712,  8  S. 
B.  742;  State  T.  Jacobs,  106  N.  O.  696,  10  8. 
B.  1031,  and  cases  there  cited.  In  StlUey  ▼. 
McCox,  88  N.  O.  18,  the  Judge  laid  down  some 
moral  observations,  and  the  court  said:  "We 
know  of  no  law  which  prohibits  a  Judge,  In 
his  charge  to  the  Jury,  from  pronouncing  a 
dissertation  upon  such  moral  questions  as  may 
be  suggested  by  the  Incidents  of  a  trial,  pro- 
vided It  be  innocent,  and  work  no  prejudice 
to  either  of  the  parties."  And  In  State  y.  Oay, 
94  N.  CS.  814,  the  court  says:  "It  cannot  be 
error  to  state  a  proposition  to  the  Jury  which 
is  universally  admitted."  What  can  be  more 
undoubtedly  admitted  ttom  common  observa- 
tion than  the  "proverbial  slowness  of  a  mes- 
senger boy,"  and  how  could  the  expression  of 
that  truism  be  harmful  to  defendant  when  the 
conduct  of  no  messenger  boy  was  called  in 
question?  From  plaintiffs  contention,  the  lia- 
bility of  defendant  accrued  solely  from  the 
neglect  of  the  operator  at  Polloksvllle,  long 
prior  to  the  delivery  by  him  of  the  message 
to  the  messenger  boy.  la  the  trial  of  Warren 
Hastings,  to  a  criticism  of  a  rhetorical  flourish 
in  his  opening  speech,  Sheridan  replied  that 
It  was  a  novelty  In  legal  proceedings  "to  take 
a  bill  of  exceptions  to  a  metaphor,  or  enter  a 
special  pleading  against  a  trope";  but  the  ap- 
pellant seems  to  have  repeated  that  precedent. 
It  is  the  function  of  this  cotirt  to  pass  upon 
alleged  errors  of  law  of  the  trial  Judges,  but 
It  has  not  been  deemed  part  of  our  duties  to 
pass  upon  matters  which  should  be  left  to 
their  Individual  tastes.  Some  Judges  are  terse, 
others  are  florid;  some  may  refer  Incidentally 
to  matters  of  common  knowledge,  and  others 
restrict  themselves  to  narrower  limits;  but,  un- 
less what  is -said  is  an  expression  of  opinion 
"upon  the  facts  in  controversy,"  the  appellate 
court  has  not  felt  that  It  was  called  upon  to 
criticise  the  style  or  tenor  of  the  charge  u  re- 
versible error. 


(131  N.  0.  707) 

STATE  V.  WILCOX. 

(Supreme  C!oort  of  North  Oarellna.    Sept  80, 
1902.) 

HOMICIDE-TRIAt-DISTURBANCH  BT  SPSCTA- 
TORS— LAW  OF   THB  LAND. 

1.  On  trial  for  murder,  while  defendant's 
counsel  was  addressing  the  jury,  aboat  100 
people,  being  one-fourtli  of  those  in  the  couil- 
room,  simnltaneonsly,  and  as  if  by  agreement, 
left  the  room.  Soon  thereafter  a  fire  alarm 
was  given  near  the  courthouse,  which  caused  a 
number  of  other  persons  to  leave.  The  trial 
'ndge,  in  his  statement  of  the  case,  found  that 


these  demonstrations  were  for  the  purpose  of 
breaking  the  force  of  counsel's,  argument  bnt 
did  not  find  that  the  jury  were  influenced.  Held 
that,  though  there  was  no  such  finding,  the  dis- 
orderly proceedings  were  such  as  to  warrant 
the  court  in  declaring  that  the  trial  was  not 
conducted  according  to  the  law  of  the  land,  as 
guarantied  by  the  constitutional  provision  that 
no  person  ought  to  be  deprived  of  life,  liberty, 
or  property  but  by  the  law  of  the  land. 

Appeal  from  superior  court  Pasquotank 
county;  Jones,  Judge. 

James  Wilcox  was  conTlcted  of  murder, 
and  appeals.    Reversed. 

E.  r.  Aydlett  and  W.  M.  Bond,  for  ajv 
pellant  Geo.  W.  Ward  and  tlie  Attorney 
General,  for  the  State. 

MONTGOMERY,  J.  "No  person  ougjit  to 
be  taken  or  disseized  of  his  freehold,  liberties 
or  privileges,  or  -  outlawed  or  exiled,  or  in 
any  manner  deprived  of  his  life,  liberty  or 
property  but  by  the  law  of  the  land."  And 
that  provision  of  our  state  constitution  ap- 
plies as  well  to  the.  procedure  and  manner 
of  trial  in  our  courts  of  Justice  as  it  does  to 
the  great  principles  of  law  which  underlie 
our  society.  Under  the  law  of  the  land,  all 
persons  charged  with  crime  are  as  much  en- 
titled to  a  fair  and  unprejudiced  trial  as  they 
are  to  the  protection  of  their  x)er8ons,  their 
property,  or  their  reputation.  They  have  the 
right  under  the  same  constitution,  to  Itave 
counsel  for  their  defense;  and  any  willful 
interruption  of  such  counsel  while  conducting 
such  defense,  intended  to  disconcert  and  em- 
barrass, is  not  only  unlawful  as  obstructing 
and  preventing  a  fair  trial,  but  is  deserving 
of  the  condemnation  of  all  good  cltizois.  In 
this  case  the  prisoner  was  arraigned  on  an 
indictment  for  murder,  and  was  convicted  of 
that  crime  in  the  first  degree.  The  evidence 
was  entirely  circumstantial,  and,  while  that 
character  of  evidence  may,  in  its  very  na- 
ttu-e,  produce  a  high  degree  of  moral  cer- 
tainty in  its  application,  yet  it  is  never  to  be 
forgotten  that  it  requires  the  greatest  de- 
gree of  caution  and  vigilance  in  its  applica- 
tion. In  reading  the  record  in  this  case.  It 
hardly  seems  possible  that  the  Jury  could 
have  given  that  cautious  and  vig;ilant  atten- 
tion to  the  evidence  which  the  law  required 
of  them,  or  to  the  presentation  of  the  pris- 
oner's case  to  them  by  his  counsel  that 
thought  which  the  importance  of  the  case 
demanded.  In  their  Immediate  presence  100 
people,  in  their  deliberate  purimse  to  prej- 
udice the  rights  of  the  prisoner,  committed  a 
great  wrong  against  the  commonwealth,  and 
a  contempt  of  the  court  On  the  outside  of 
the  courthouse  greater  improprieties  took 
place  for  the  purpose  of  prejudicing  the  pris- 
oner with  the  Jury.  No  such  demonstra- 
tions were  ever  witnessed  in  our  state  be- 
fore, and,  for  the  honor  of  the  conu>oi>- 
wealth,  such  ought  never  to  be  repeated.  In 
the  statement  of  the  case  by  ills  honor  he 
said:  "After  the  evidence  was  all  hi,  and 
while  one  of  the  counsel  was  making  the- 
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dosing  argument  for  tbe  prisoner,  abont  one 
hundred  people,  being  about  a  fourth  of  those 
present  In  the  court  room,  as  If  by  concert, 
left  the  room.  Soon  thereafter,  while  tbe 
same  counsel  was  addressing  tbe  Jury,  a  fire 
alarm  was  given  near  the  courthouse,  which 
caused  a  number  of  other  persons  to  leave 
tbe  courtroom.  The. court  is  of  opinion,  and 
so  finds  the  fact,  that  these  demonstrations 
were  made  for  tiie  purpose  of  breaking  the 
force  of  tbe  counsel's  argument.  But  tbe 
court  does  not  find  that  tbe  Jury  were  influ- 
enced thereby.  There  is  no  motion  made  by 
tbe  prisoner  to  set  aside  tbe  verdict  in  con- 
sequence of  said  conduct."  Sufficient  excuse 
was  made  here  by  the  counsel  for  the  pris- 
oner for  the  failure  to  make  tbe  motion  tot 
a  new  trial  in  the  court  below  to  Justify  tbe 
attorney  general  in  consenting  to  an  agree- 
ment to  consider  the  motion  as  bavlng  been 
entered  at  the  proper  time,  which  be  did.  In 
such  a  case  as  tliis  it  was  not  indispensable 
that  a  finding  by  bis  honor  that  tbe  Jury 
bad  been  infiuenced  by  the  conduct  of  the 
ofTenders  should  have  been  made.  Hie  dis- 
orderly proceedings  assumed  such  propor- 
tions as  to  warrant  this  court  in  declaring 
ttiat  the  trial  was  not  conducted  according  to 
the  law  of  tbe  land.  The  propriety  of  our 
ruling  is  strengthened  by  the  chrcumstances 
tbat  contempt  proceedings  were  not  com- 
menced against  those  offending,  and  tbat  no 
motion  was  made  to  set  the  verdict  aside  and 
for  a  new  trial  after  such  unheard  of  demon- 
strations. The  counsel  for  the  prisoner,  in  bis 
argument  here,  in  response  to  a  question 
stat^  that,  if  the  verdict  had  been  set  aside, 
tbe  prisoner  would  have  met  a  violent  death 
on  tbe  instant.  The  prisoner  must  not  only 
be  tried  according  to  tbe  forms  of  law,  these 
forms  being  Included  in  the  expression  "the 
law  of  tbe  land,"  but  his  trial  must  be  unat- 
tended by  such  Infiuences  and  such  demon- 
strations of  lawlessness  and  intimidation  as 
were  present  on  the  former  occasion.  The 
courts  must  stand  for  civilization,  for  tbe 
proper  admbidstratlon  of  the  law  in  orderly 
proceedings.  There  must  be  a  new  trial  of 
this  case. 
New  trial. 

CLARK,  J.  (concurring).  Tbe  Judge  hav- 
ing found  as  a  fact  tbat  the  demonstrations 
within  and  without  the  courtroom  were  made 
"tor  the  purpose  of  breakbig  the  force  of  tbe 
counsel's  argument,"  the  magnitude  and  na- 
ture of  those  demonstrations  were  such  as 
to  require  a  new  trial.  Tbe  administration 
of  Justice  must  not  only  be  fair  and  un- 
biased, but  it  must  be  above  any  Just  bu»- 
plcton  of  any  Influence,  save  tbat  credit 
which  the  Jury  shall  give  to  the  evidence  be- 
fore them.  It  is  of  vital  Importance  to  the 
public  welfare  that  the  decisions  of  courts  of 
Justice  shall  command  respect,  but  this  will 
be  impossible  if  there  is  grround  to  believe 
that  extraneous  Influence  of  any  kind  wliat- 
ever  has  been  brought  to  bear. 
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(Supreme  Court  of  North  Carolina.     Sept  30, 
1902.) 

JUSTICES  OP  THH  PEACE-^TORISDICTION-SDM 

DEMANDED— STATUTES— VERIFIED 

ACCOUNT— ADMISSIBILITY. 

It  Const,  art,  4,  §  27,  gives  a  jastice  jarisdic- 
tlon  of  actions  on  contract  when  the  "sum  de- 
manded" does  not  exceed  $200.  Code,  {  835, 
provides  that  when,  in  an  action  before  a  jus- 
tice, it  appears  that  the  snm  demanded  exceeds 
$200,  the  action  shall  be  dismissed,  unless  the 
plaintiff  remit  the  excess  of  principal  and  inter- 
est on  the  excess.  Held,  that  wnere  the  sum 
demanded  was  S200,  and  it  appeared  from  the 
evidence  that  the  account  sued  on  was  more 
than  $200,  it  was  not  necessary  that  plaintiff 
foi-mally  remit  the  excess,  the  jurisdiction  be- 
ing determined  by  the  snm  demanded. 

2.  Act  1897,  c.  480,  makes  an  itemized  ac- 
count properly  verified  prima  facie  evidence  of 
its  correctness.  Plaintiff  introduced  a  verifiecl 
account,  which  read,  "T.,  W.,  and  P.,  to  ono- 
third  interest  in  stock  of  goods  known  as  J.  C. 
Taylor  &  Co.,  $1,000."  The  verification  stated 
that  the  account  was  the  property  of  plaintiff 
having  been  transferred  to  ner,  and  on  the  bad 
of  the  account  appeared  an  assignment  to  plain- 
tiff by  the  writor,  which  assignment  was  in  the 
handwriting  of  F^  Held  inadmissible,  as  the 
account  did  not  profess  to  show  tbe  relation  of 
debtor  and  creditor  between  any  one. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  M.  E.  Knight  against  J.  C.  Tay- 
lor and  others.  From  a  Judgment  for  plain- 
tlfT,  defendants  appeal.    Reversed. 


Skinner  &  Wbedbee,  for  appellants. 
James  and  Jas.  H.  Pou,  for  appellee. 


F.  G. 


DOUGLAS,  J.  This  waa  a  civil  action  be- 
gun before  a  Justice  of  tbe  peace,  from 
whose  return  on  appeal  we  take  tbe  follow- 
ing statement:  "The  plaintiff  complained  for 
balance  due  on  an  account  for  $1,000  for 
one-third  interest  in  the  stock  of  goods  own- 
ed by  J.  C.  Taylor  &  Oo.,  which  account  was 
on  tbe  29th  day  of  March,  1899,  transferred 
to  and  assigned  to  this  plaintiff  for  full  val- 
ue^ subject  to  a  credit  of  $800,  paid  on  said 
account  December  16,  1899;  amount  now 
claimed  in  this  action  bebig  $200,  interest, 
and  cost  Tbe  defendant  denied  tbe  Justice 
of  tbe  claim,  and  pleaded  to  the  Jurisdiction 
of  the  court  tbe  general  issue,  payment  and 
satisfaction,  offsets,  and  counterclaim."  The 
plea  to  tbe  Jurisdiction  of  the  court  was  ap- 
pareutiy  based  upon  tbe  fact  that,  owing  to 
the  accumulation  of  Interest  before  the  pay- 
ment of  the  $800  credit,  tbe  principal  of  tbe 
account  still  remained  over  $200,  exclusive  of 
the  interest  thereon.  The  constitution  of  this 
state  (article  4,  {  27)  says:  "Tbe  several 
Justices  of  tbe.  peace  shall  have  Jurisdiction, 
under  such 'regulations  as  tbe  general  assem- 
bly shall  prescribe,  of  civil  actions  founded 
on  contract,  wherein  the  sum  demanded  shall 
not  exceed  two  hundred  dollars."  Also,  Code, 
S  834;  Martin  v.  Goode,  111  N.  C.  2S8,  16  S. 
EL  232,  32  Am.  St  Rep.  799.    It  is  tbe  sum 

T  1-  See  Jnstleea  of  the  PewM,  voL  81.  Otnt.  Dig. 
St  U7,  162,  170. 
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demanded  in  good  faith  that  determines  the 
jurisdiction,  and  If  that  sum,  exclusive  of 
Interest  thereon,  does  not  exceed  $200,  In  an 
action  on  contract,  the  Jurisdiction  of  the  Jna- 
tice  attaches,  because  the  plaintiff  cannot 
recover  more  than  he  has  demanded.  If, 
however,  the  principal  sum  demanded  ex- 
ceeds $200,  the  action  can  be  brought  with* 
in  the  Jurisdiction  of  the  Justice,  under  the 
provisions  of  section  835  of  the  Code,  by 
the  plaintiff  formally  remitting  all  tn  excess 
thereof.  This  is,  in  effect,  simply  a  reduc- 
tion by  the  plaintiff  of  the  sum  demanded 
down  to  the  jurisdictional  limitation.  How- 
ever, the  defendants  contend  that  the  justice 
had  no  jurisdiction,  because  the  evidence  dis- 
closed that  the  account  sued  on  was  more 
than  $200,  and  that  the  plaintiff  did  not  for- 
mally remit  the  excess.  This  contention  can- 
not be  sustained.  It  Is  not  what  the  plain- 
tiff might  be  entitled  to  recover  if  he  were 
suing  in  another  court,  but  the  amount  be 
is  demanding,  that  determines  the  Jurisdic- 
tion by  the  express  words  of  the  statute  as 
well  as  of  the  constitution.  By  his  own  ac- 
tion he  has  limited  his  possible  recovery  to 
the  sum  demanded,  and  has,  in  legal  effect, 
certainly  as  far  as  this  action  Is  concerned, 
remitted  the  excess  by  necessary  implica- 
tion. The  cases  of  Brantley  v.  Pinch,  97  N. 
C.  91,  1  S.  EL  535,  and  Cromer  v.  Marsha,  122 
N.  C.  563,  29  S.  E  836,  are  directly  In  point 

Upon  the  trial  tfie  first  evidence  introduced 
by  the  plaintiff  was  a  verillcd  account,  which 
is  as  follows: 

"  'J.  C.  Taylor,  W.  A.  Taylor,  and  F.  B. 
Knight  March  28,  1809.  To  %  Interest  in 
stock  of  goods  known  as  J.  C.  Taylor  &  Co., 
$1,000.  Interest  @  6%  from  date,  Dec  16, 
1899,  by  cash,  $800.' 

"M.  E.  Knight  being  duly  sworn,  says 
that  the  above  account  is  correct  and  just, 
and  that  no  part  has  been  paid,  except  $800, 
paid  Dec.  16,  1809,  and  that  there  Is  stUl 
due  and  unpaid  $200,  and  Interest;  that  the 
said  account  Is  her  property,  and  was  trans- 
ferred to  her  and  delivered  to  her  on  March 
29,  1899.     [Signed]  M.  E.  Knight. 

"Sworn  to  before  me.    S.  T.  Carson,  J.  P." 

On  the  back  of  this  account  were  written 
the  following  words  In  the  handwriting  of 
P.  B.  Knight:  "March  29,  1899,  I  transfer 
all  my  right  and  title  to  this  claim  to  M.  E. 
Knight,  without  recourse  on  me." 

To  tile  introduction  of  this  evidence  the 
defendant  objected.  We  think  the  objection 
should  have  been  sustained.  The  act  of 
1897  (chapter  480,  Pub.  Laws)  makes  an 
itemized  statement  of  an  account,  properly 
verified,  prima  fade  evidence  of  its  correct- 
ness. This  clearly  can  apply  only  where  ac- 
counts are  not  only  properly  verified,  but  are 
properly  stated  so  as  to  show  an  indebted- 
ness. The  act  simply  makes  such  an  ac- 
count prima  facie  evidence  of  what  it  pro- 
fesses to  show;  but  if  It  shows  nothing, 
then  it  la  irrelevant  That  before  us  does 
not  profess  to  show  the  relation  of  debtor 


and  creditor  between  any  one.  J.  C.  Taylor, 
W.  A.  Taylor,  and  P.  B.  Knight  are  aU 
placed  in  one  class  as  debtors,  but  to  whom 
does  not  appear.  M.  E.  Knight  now  claims 
to  own  the  account,  not  as  original  creditor, 
bat  by  assignment  from  P.  B.  Knight  one 
of  the  apparent  debtors.  We  may  Infer  from 
the  evidence,  which  is  by  no  means  clear, 
that  the  Taylors  bought  Knight's  Interest  in 
the  common  stock  of  goods  at  the  price  nam- 
ed in  the  aoconnt,  but  it  does  not  say  so. 
We  think  that  for  an  account  to  be  intro- 
duced as  substantive  evidence,  it  must  upon 
Its  face,  tend  to  prove  some  material  fact  at 
issue.  We  doubt  whether  this  account  can 
be  brought  tmder  the  act  of  1897,  because  it 
Is  neither  "itemized"  nor  is  it  "for  goods  sold 
and  delivered";  but,  in  any  event,  we  think 
that  it  was  irrelevant  and  therefore  should 
have  been  excluded. 
New  trial. 


(131  N.  C.  87) 

OILIi  T.  DIXON  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  SO, 

1902.) 

ASSiaNMBNT    OF    FUTURE   PENSION— "CLAIU" 
OF  PENSIONER. 

1.  Under  Code,  §  177,  providing  that  every 
action  must  be  brought  in  the  name  of  the 
real  party  in  interest,  but  such  section  shall  not 
be  deemed  to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of  contract  a 
pension  to  .become  payable  in  the  future  is 
not  assignatile,  as  the  legislative  provision  for  a 
pension  is  not  a  contract  between  the  state 
and  the  pensioner  ontil  the  warrant  has  been 
issued. 

2.  Laws  1889,  c.  198,  providing  that  any  per- 
son  wlio  shall  speculate  or  purchase  for  a  less 
sum  than  that  to  which  each  may  be  entitled 
the  claim  of  any  pensioner  shall  be  guilty  ot  a 
misdenicnnor,  does  not  recognize  the  right  to 
assign  n  future  pension,  as  the  word  "claim" 
refers  alone-  to  a  warrant  issued  for  a  pen- 
sion. 

Appeal  from  superior  court,  Vance  county; 
Bryan,  Judge. 

Action  by  D.  H.  Gill  against  Wm.  Dixon 
and  another.  From  an  order '-sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

T.  T.  Hicks,  for  appellant  W.  B.  Shaw, 
for  appellee. 

MONTGOMERY,  J.  The  defendants  in 
this  action  executed  and  delivered  to  the 
plaintiff  a  paper  writing,  a  copy  of  which  is 
as  follows:  "I,  William  Dixon,  am  now  in- 
debted unto  D.  H.  Gill  In  the  sum  of  (me 
hundred  and  twenty-five  dollars  after  a  full 
and  complete  statement  of  all  matters  be- 
tween OS.  For  this  be  holds  a  mortgage  on 
my  horse  and  other  personal  property,  which 
I  am  desirous  that  he  shall  indulge.  I  am  in 
receipt  of  a  pension  annually  from  the  state 
of  North  Carolina  on  account  of  services  in 
the  late  war  of  the  Confederacy.  This  pen- 
sion, and  all  sums  to  be  due  me  thereon  from 
year  to  year  hereafter,  I  assign  to  said  D. 
H.  Gill,  and  h^eby  give  him  full  power  and 
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antbority  to  collect  the  same,  and  receipt  for 
it  in  my  name,  until  tbe  proceeds  therefrom 
shall  pay  this  debt  and  Interest.  This  as- 
signment of  my  said  pension  Is  made  upon 
the  further  consideration  that  be  now  per- 
mits me  to  have  and  remove  from  his  land 
mjr  crop  of  com,  about  25  barrels,  made  this 
year,  which  is  liable  to  Iiim  for  the  rent  and 
supplies  which  compose  the  debt  due  by  me 
to  him,  and  mentioned  above.  In  the  event 
of  my  death,  or  tbe  cessation  of  said  pension 
in  any  way  for  any  cause,  he  shall  not  be 
obliged  to  indulge  his  said  mortgage  any 
longer,  and  may  foreclose  tbe  mortgage  at 
once.  Bettle  Dixon,  wife  of  said  William 
Biron,  hereby  assents  to  the  assignment  oX 
this  pension,  and  agrees  that  in  tbe  event 
of  the  death  of  her  said  husband  prior  to  her 
deatli,  tills  shall  operate  to  pass  and  assign 
to  said  D.  H.  6111  any  pension  that  may 
accrue  to  her  as  bis  widow  until  this  debt  is 
paid  and  satisfied.  TUs  Slst  December, 
1896."  Pursuant  to  the  above  agreement, 
the  pensioner,  William  Dixon,  delivered  to 
the  plaintiff,  or  permitted  iiim  to  receive,  pen- 
sion warrants  for  the  years  1887,  1888,  and 
1899,  but  since  tliat  time  has  refused  to  have 
applied  to  the  debt  the  warrants  for  pen- 
sions. They  are  held  by  some  one  to  await 
the  result  of  tUs  action.  The  object  of  this 
suit  Is  to  have  the  pension  warrants  which 
have  been  Issued  to  defendant  Dixon  since 
1809  subjected  to  the  payment  of  tbe  bal- 
ance due  on  liis  debt  to  the  plaintiff.  Tbe 
defendants  filed  a  demurrer  to  the  complaint, 
In  which  they  assign  various  grounds,  up- 
on which  it  is  contended  that  the  assignment 
was  invalid.  The  demurrer  was  sustained 
The  question  is,  were  the  future  penslont 
undertaken  to  be  conveyed  in  the  agreement 
assignable  at  law?  It  is  not  denied  that  a 
warrant  for  a  pension  is  assignable.  It  is 
the  state's  obligation  and  promise  to  pay. 
But  legislative  provision  for  a  pension  until 
tbe  warrant  has  been  issued  is  not  a  con- 
tract between  the  state  and  the  pensioner. 
Pension  legislation  is  largely  founded  on 
charitable  considerations,— on  the  Idea  jaf  a 
gift  to  tbe  pensioner  for  his  future  support. 
In  re  Smith,  130  X.  a  638,  41  S.  E.  802.  It 
would  seem,  therefore,  that  under  section 
177  of  the  Code,  a  pension,  to  become  payable 
in  tbe  future,  would  not  be  assignable.  The 
language  of  the  Code  is:  "Every  action  must 
be  prosecuted  in  the  name  of  tbe  real  party 
in  Interest,  except  as  otherwise  provided;  but 
this  section  shall  not  be  deemed  to  authorize 
the  {(ssignment  of  a  thing  in  action  not  aris- 
ing out  of  contract"  The  plaintiff,  however, 
contends  that  section  11  of  the  pension  act 
(chapter  108,  Laws  1889)  recognizes  the  right 
and  pivmlse  of  the  pensioner  to  assign  or  sell 
a  future  pension.  That  section  is  in  the  fol- 
lowing words:  "Any  person  who  shall  specu- 
late or  purchase  for  a  less  sum  than  that  to 
wlilch  each  may  be  entitled,  the  claim  of  any 
soldier  or  sailor,  or  widow  of  a  deceased  soldier 
or  sailor,  allowed  under  the  provisions  of  this 


act,  shall  be  guilty  of  a  misdemeanor,"  etc. 
The  word  "claim,"  it  Is  Insisted,  embraces 
more  than  the  warrant  for  the  pension.  We 
do  not  concur  in  that  interpretation.  Tbe  le- 
gal meaning  of  the  word  "claim,"  without 
other  qualifying  language,  is  a  demand  for 
something  as  a  right,— something  that  could 
be  in  law  the  subject  of  a  demand.  There 
are  no  words  in  the  section  quoted  that  ex- 
tend or  enlarge  the  legal  meaning  of  "claim," 
and  we  must  hold  that  It  refers  to  a  warrant 
issued  for  the  pension.  It  therefore  follows 
that  the  paper  writing  executed  by  the  de- 
fendants to  the  plaintiff  is  inoperative,  and 
the  demurrer  was  proi>erly  sustained. 
No  error. 


(131  N.  C.  711) 
STATE  T.  TAYLOR. 
(Supreme  Court  of  North  Carolina.    Sept.  80, 
1902.) 

OBTAININO  GOODS  UNDER  FALSE!  PRETENSES 
-INDICTMENT-REPRESENTATIONS  TO  AGENT 
—PASSING  OF  TITLE— AI<LBQATION  OF  FELO- 
NIOUS INTENT. 

1.  Uuder  Code,  §  1025,  providing  that  a 
person  who  shall  knowingly  and  designedly,  by 
means  of  any  false  pretense  whatsoever,  ob- 
tain things  of  value  with  intent  to  cheat  or 
defraud  any  person,  shall  be  guilty  of  a  mis- 
demeanor for  fraud  and  deceit,  it  is  not  neces- 
sary that  the  false  representations  l>e  made 
to  the  owner  of  the  goods  directly,  but  it  ia 
sutQcieut  if  they  were  made  to  his  agent. 

2.  Under  Code,  (  1026,  providing  that  it  ia 
sufficient,  in  an  indictment  for  obtaining  goods 
under  false  pretenses,  to  allege  that  the  ac- 
cused did  the  act,  "withont  alleging  any  own- 
ership of  the  chattel,"  the  fact  that  the  false 
representations  were  made  to  the  agent  of  the 
owner,  who  had  no  authority  to  pass  title  to 
the  property,  did  not  make  the  offense  larceny, 
instead   of  obtaining   goods   under   false   pre- 

3.  Under  Acts  1891,  c.  205,  providing  that  a 
felony  is  a  crime  which  is  or  may  be  punish- 
able by  either  death  or  imprisonment  in  a 
state's  prison,  an  indictment  for  obtaining  goods 
under  false  pretenses,  which  did  not  charge 
that  the  offense  was  done  feloniously,  shoiud 
have  been  quashed. 

Appeal  from  superior  court,  Craven  county; 
Brown,  Judge. 

L.  D.  Taylor  was  Indicted  for  obtaining 
goods  under  false  pretenses.  From  an  order 
sustaining  a  motion  to  quash  the  Indictment, 
tbe  state  appeals.    Affirmed. 

At  August  term,  1902,  of  the  superior  court 
of  the  county  of  Craven  the  defendant,  D.  L. 
Taylor,  was  tried  before  bis  honor  deo.  H. 
Brown,  Jr.,  on  tbe  following  bill  of  Indictment: 
"The  jurors  for  the  state  upon  their  oatii 
present  that  D.  L.  Taylor,  late  of  tbe  coun- 
ty of  Craven,  on  the day  of  May,  1899, 

at  and  in  the  county  of  Graven  and  state 
aforesaid,  unlawfully  and  knowingly  design- 
ing and  totendlng  to  cheat  and  defraud  Emma 
Wynne  of  her  goods,  moneys,  chattels,  and 
property,  did  then  and  there  nnlavrfully  and 
designedly  falsely  pretend  to  one  Mike  Fish- 
er,   the   agent    of  the   said    Emma   Wynne, 

f  Z.  See  False  Pretenses,  voL  tS,  Cent  Dig.  ||  U 
16.  26. 


Digitized  by 


Google 


540 


42  SOUTHBASTEBN  BHPOBTER. 


{N.C. 


"knowingly,  that  a  certain  cow  then  In  the 
possession  of  said  Mike  Fisher,  agent  of  said 
Rmma  Wynne,  the  property  of  the  said  Emma 
Wynne,  was  hla  cow;  that  said  Emma  Wynne 
had  sold  the  said  cow  to  him,  D.  L.  Taylor, 
fur  a  debt  of  $10,  due  blm  by  the  mother 
of  the  said  Emma  Wymie;  whereas,  In  truth 
and  fact  the  aald  Emma  Wynne  bad  not 
sold  or  transferred  the  said  cow  to  him, 
the  said  D.  L.  Taylor,  as  be,  tbe  aald  D.  L. 
I'aylor,  then  and  there  knew  to  be  false,— 
by  color  and  means  of  which  said  pretense 
and  pretenses  he,  the  said  D.  L.  Taylor,  did 
then  and  there  unlawfully,  knowingly,  and 
designedly  obtain  from  the  said  Mike  Fisher, 
agent  of  said  Emma  Wynne,  the  said  cow, 
being  then  and  there  the  property  of  the  said 
Emma  Wynne,  with  intent  to  cheat  and  de- 
fraud tbe  said  Emma  Wynne,  to  the  great 
damage  of  the  said  Emma  Wynne;  contrary 
to  the  form  of  tbe  statute  in  such  cases  made 
and  provided,  and  against  tbe  peace  and  dig- 
nity of  the  state."  Upon  tbe  trial  of  the  case 
In  the  court  below,  W.  D.  Mclver,  attorney 
for  the  said  D.  L.  Taylor,  moved  to  quash 
the  bill  of  indictment  upon  the  ground  that 
the  facts  set  forth  in  the  said  bill  do  not  con- 
stitute tbe  offense  of  obtaining  goods  under 
false  pretense.  This  motion  was  sustained, 
and  the  state  appealed.  From  the  record  In 
the  case  the  following,  appeared  to  be  the 
facts:  That  the  defendant,  D.  L.  Taylor, 
falsely  represented  to  one  Mike  Fisher,  who 
then  had  in  his  possession  the  cow  belonging 
to  Emma  Wynne,  that  the  said  Emma  Wynne 
had  sold  tbe  said  cow  to  0.  li.  Taylor  for  a 
debt  of  910  due  him  by  tbe  mother  of  the  said 
Emma  Wynne,  which  In  truth  and  fact  was 
not  the  case. 

D.  li.  Ward,  and  The  Attorney  General,  for 
tbe  State.    W.  D.  Mclver,  for  appellee. 

COOK,  J.  Counsel  for  the  defendant 
moved  to  quash  the  bill  of  Indictment  on  the 
ground  that  the  facts  stated  therein  did  not 
constitute  an  indictable  offense  and  for  de- 
fects apparent  on  the  bill.  His  honor  sustain- 
ed the  motion  to  quash  upon  the  ground  that 
the  facts  set  out  in  the  bill  did  not  constitute 
the  offense  of  obtaining  goods  under  false 
pretenses,  and  then  offered  to  grant  leave  to 
tbe  solicitor  to  send  a  new  bill  to  tbe  grand 
Jury.  The  solicitor  declined  to  send  a  new 
bill  upon  the  ground  that  the  bill  stated  facts 
relied  on,  and  excepted  and  appealed. 

Tbe  bill  of  Indictment  was  as  follows: 
"Tbe  Jurors  for  the  state  upon  their  oaths 
present  that  D.  L.  Taylor,  late  of  the  county 

of  Craven,  on  the  day  of  May,  1809, 

at  and  in  the  county  of  Craven  and  state 
aforesaid,  unlawfully  and  knowingly,  design- 
ing and  intending  to  cheat  and  defraud  S^mma 
Wynne  of  her  goods,  moneys,  chattels,  and 
property,  did  then  and  there  unlawfully  and 
designedly  falsely  pretend  to  one  Mike  Fish- 
er, the  agent  of  the  said  Emma  Wynne,  know- 
ingly, that  a  certain  cow  then  in  the  possea- 
■lon  of  said  Mike  Fisher,  agent  of  said  Emma 


Wynne,  the  property  of  tbe  said  Elmma 
Wynne,  was  bis  cow;  that  said  Emma  Wynne 
had  sold  the  said  cow  to  him,  D.  L.  Taylw, 
for  a  debt  of  $10,  due  him  by  the  mother  of 
the  said  Emma  Wynne;  whereas,  In  truth  and 
fact  she  had  not  sold  or  transferred  the  said 
cow  to  him,  the  said  D.  L.  Taylor,  as  be,  tbe 
said  D.  L.  Taylor,  then  and  there  knew  to 
be  false,— by  color  and  means  of  which  said 
pretense  and  pretenses  he,  the  said  D.  L.  Tay- 
lor, did  then  and  there  unlawfully,  knowingly, 
and  designedly  obtaki  from  the  said  Mike 
Fiaher,  agent  of  said  Emma  Wynne,  the  said 
cow,  being  then  and  there  tbe  property  of  tbe 
said  Emma  Wynne,  witb  intent  to  cheat  and 
defraud  the  said  Emma  Wynne,  to  the  great 
damage  of  the  said  Emma  Wynne;  contrary 
to  the  form  Of  the  statute  of  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity Of  the  state."  Section  1025  of  the  Code, 
under  which  this  bill  is  drawn,  prescribes 
"that  If  any  person  shall  knowingly  and  de- 
signedly by  means  of  •  •  •  or  other  false 
pretense  whatsoever,  obtain  from  any  per- 
son •  •  •  any  money,  goods  or  property 
or  other  thing  of  value  •  •  •  with  Intent 
to  cheat  or  defraud  any  person,  •  •  • 
such  person  shall  be  guilty  of  a  misdemeanor 
for  fraud  and  deceit,  and  imprisoned  in  the 
penitentiary:  •  •  •  provided  further  that 
It  shall  be  sufficient  In  any  indictment  for  ol>- 
taining  or  attempting  to  obtain  any  such  prop- 
erty by  false  pretenses,  to  allege  that  the  party 
accused  did  the  act  witb  Intent  to  defraud, 
without  alleging  an  intent  to  defraud  any  par- 
ticular person,  and  without  alleging  any  own- 
ership of  tbe  chattel,  money  or  valuable  se- 
curity; and  on  the  trial  of  any  such  indict- 
ment. It  shall  not  be  necessary  to  prove  an 
Intent  to  defraud  any  particular  person,  but 
It  shall  be  sufficient  to  prove  that  the  party 
accused  did  the  act  charged  with  tbe  Intent 
to  defraud."  Counsel  for  defendant  contends 
that  the  bill  cannot  be  sustained,  because  the 
false  representations  are  charged  to  have 
been  made  to  the  agent,  and  not  to  the  prin- 
cipal. This  contention  cannot  be  sustained, 
(or  it  is  well  settled  that  It  is  not  necessary 
that  the  pretense  should  be  made  to  the  prin- 
cipal, but,  if  made  to  an  agent,  by  means  of 
which  the  property  of  the  principal  Is  obtain- 
ed, it  Is  sufficient  1  McT^ln,  Cr.  Law,  S  683; 
State  v.  Crowley,  39  N.  J.  Law,  264;  Wbart. 
Cr.  Law,  {  2145.  Counsel  further  argued  that. 
If  the  above  contention  is  not  sound,  then  the 
agent  was  Intrusted  with  the  possession  only 
of  the  property,  and  bad  no  authority  to.  pass 
the  title  of  the  principal  to  the  defendant; 
and.  If  so,  then.  Inasmuch  as  only  the  pos- 
session passed,  and  the  owner,  his  principal, 
did  not  part  or  intend  to  part  witb  her  title, 
a  bill  for  false  pretense  will  not  lie.  Upon 
general  principle  this  Is  so,  for  that.  If  the 
possession  was  obtained  by  fraud,  vritb  In- 
tent, at  tbe  time  of  receiving  It,  to  convert  to 
his  own  use,  and  the  owner  hitended  to  part 
with  tbe  iwssession  only,  and  not  with  the 
title  to  the  property,  tbe  offense  would  be  lar 
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i-eny;  vhtle,  If  the  owner  Intended  (fbotigh 
upon  tbe  fraudulent  representation)  to  part 
witta  the  title  as  well  as  possession,  It  would 
be  a  case  of  obtaining  goods  under  false  pre- 
tense.  This  position  Is  well  sustained  by  the 
anthorltles.  Smith  v.  People,  53  N.  T.  Ill, 
18  Am.  Rep.  474;  Reg.  t.  Robins,  6  Cox,  Cr. 
Cas.  420;  Kelly  v.  People,  6  Hun,  609;  Reg. 
7.  Kilhan,  11  Cox,  Or.  Cas.  561;  State  t. 
Vlckery,  19  Tex.  826;  Pitts  v.  State,  5  Tex. 
App.  122;  Com.  v.  Barry,  124  Mass.  325.  But 
our  statute  so  modifies  the  general  principle 
that  the  question  of  title  or  ownership  is  not 
material.  It  itrovides  that  it  shall  be  suffi- 
cient to  allege  that  the  party  accused  did  the 
act,  "without  alleging  any  ownership  of  the 
chattel,"  and  on  the  trial  it  shall  be  sufficient 
to  provr  that  the  party  accused  did  the  act 
charged  with  an  Intent  to  defraud,  without  al- 
leging an  Intent  to  defraud  any  particular 
person.  So  the  gravamen  of  our  atatrtory  of- 
fense is  the  fraudulent  obtaining  possession 
of  the  property' with  the  intent-  to  cheat  and 
defraud,  and  It  is  not  necessvy  to  allege  or 
prove  that  any  particular  person  was  cheat- 
ed, or  who  owned  the  property.  The  Intent  of 
the  leginlature,  wltt  reference  to  the  prin- 
ciple involved,  is  expressly  stated  In  the  stat- 
nte  itself,  and  is  as  follows:  "Provided  that 
If  cm  the  trial  o^  any  one  Indicted  for  sucL 
misdemeanor  it  shLil  be  proved  that  ht>  ob- 
tained the  prop«^  in  such  manner  at  to 
amo'int  to  larceiiy,  he  shall  not  by  reason 
tbereor  be  entitled  to  be  acquittel  of  the  mis- 
demeanor, and  no  person  tried  for  such  mls- 
demeanc.'  shall  be  liable  to  be  afterwards 
prosecuted  for  larceny  upon  the  same  facts. '' 
His  honor  erred  in  quashing  the  blU  upon  tho 
gronndr  stated,  to  wit,  that  the  facts  set  6at 
in  the  bill  do  not  constitute  the  offense  of 
obtaining  property  under  false  pretense  under 
onr  statute. 

But  counsel  farther  contends  that  the  bill 
is  Insufficient,  in  that  It  fails  to  charge  that 
the  offense  was  done  feloniously.  This  excep- 
tion to  the  bni  is  sustained,  and  for  this  rea- 
son it  should  have  been  quashed.  Acts  1881, 
c  205;  State  v.  Skidmore,  109  N.  O.  795,  14 
S.  Bl  63. 

Affirmed. 

(131  N.  c.  78) 

WEEKS  V.  WILMINGTON  &  W.  R.  00. 

(Supreme  Oonrt  of  North  Carolina.     Sept.  80, 
1902.) 

RAILROADS  —  NEGLIGENCE  —  JtlMPINO    FROM 
TRESTLE  THROUGH  PRIQHT— CONTRIB- 
UTORY NEQUGENCB. 

1.  Plaintiff,  who  was  a  lady,  and  two  female 
companious  were  walking  ou  the  track  of  de- 
fendant railway  company,  and  as  they  passed 
the  station  heard  the  ageut  say  that  the  mall 
train  was  expected  in  17  minutes.  They  con- 
tinued walking  on  the  track,  and  went  ont  on 
a  trestle  a  distauce  of  120  feet,  beyond  which 
was  a  bridge  117  feet  long.  Plaintiff  testified 
that  they  knew  when  they  went  on  the  trestle 
that  they  had  not  time  to  get  across  the 
bridge  and  trestle  before  the  train  came.  On 
reacnlBg  the  edge  of  the  bridge  proper,   they 


looked  back,  saw  a  train  coming,  and  tried  to 
return  over  the  trestle.  The  train  was  not 
going  to  cross  the  bridge,  but  plaintiff,  not 
knowing  this,  and  fearing  she  would  not  be 
able  to  get  off  the  trestle  before  the  train 
reached  her,  jumped  from  the  trestle,  and  was 
Injured.  ■Beld,  that  in  going  on.  the  trestle 
plaintiff  was  guilty  of  negligence  as  a  mattei 
of  law,  making  her  responsible  for  her  impru- 
dent method  of  aroidiug  the  threatened  injury. 
2.  If  the  train  stopped  before  plaiutiff  jnmp 
ed,  and  did  not  go  on  the  trestle  until  after- 
ward, defendant  was  not  guilty  of  negligence, 
nnder  the  doctrine  of  discovered  peril. 

Appeal  from  superior  court, 'Jones  county; 
Wtaston,  Judge. 

Action  by  Mamie  Weeks  against  the  Wil- 
mington &  Weldon  Railroad  Company.  From 
a  judgment  for  plaihtiff.  defendant  appeals. 
Reversed. 

Junius  Davis,  for  appellant.  Simmons  & 
Ward  and  P.  M.  Pearsail,  for  appellee. 

COOK,  J.  On  October  8,  1800,  plabitifl 
and  two  other  ladles,  *Misse6  Sbnmons  and 
Emmett,  were  out  walking,  and  aa  they  pass- 
ed by  defendant's  depot  heard  the  agent  say 
that  the  mall  train,  due  from. the  north,  war 
expected  In  17  minutes.  They  then  wnlked 
along  the  railroad  track  towards  the  Trent 
river,  some  400  feet  distant,  which  is  spannei'! 
by  a  ralh-oad  bridge.  Before  reaching  the 
river,  the  track  is  upon  an  embankment  about 
12  feet  high,  then  foUows  a  trestl3  120  feet 
to  the  river,  and  12  or  14  feet  above  the 
ground,  then  the  bridge  117  feet  across,  and 
then  the  trestle  on  the  north  side  81  feet  long. 
The  bridge  and  trestle  are  not  provided  with 
any  conveniences  as  a  passway  for  people, 
nor  is  there  any  place  of  safety  provided  for 
people  to  protect  themaelvee  from  a  passing 
train.  When  they  came  to  the  trestle,  they 
did  not  intend  to  go  across,  for,  testifies  the 
plaintiff,  "we  knew  we  could  not  get  across 
before  the  train  came,"  but  continued  their 
walk  upon  the  trestle  (120  feet,  nearly  half 
way  across),  until  they  reached  the  bridge, 
Just  over  the  water,  when  one  of  them  sug- 
gested, "Suppose  the  train  would  come,  what 
should  we  do?"  Just  then  they  looked  back, 
and  saw  a  train  coming  (this  was  a  log  train, 
coming  up  from  Maysville  to  Polioksvllie  to 
take  siding  and  let  the  passenger  train  pass), 
and  turned  back,  meeting  it,  which  was  then 
a  "little  way  from  the  depot."  Miss  Emmett 
ran  and  got  off  the  trestle,  and  ran  down  the 
embankment  some  25  or  50  yards  ahead  of 
the  engine,  and  the  other  two  might  have 
done  likewise,  but  Miss  Simmons  would  not 
run  and  leave  Miss  Weeks,  the  plaintiff,  who 
was  weak  and  feeble,  caused  by  an  accident 
which  had  happened  to  her  two  months  pre- 
vious, rendering  her  unable  to  run  fast.  But 
such  w;eaknes8  and  feebleness  were  not  known 
to  defendant's  employes  on  the  train.  The 
train  was  not  going  to  cross  the  bridge,  but 
this  was  not  known  to  plaintiff  and  her  com- 
panions. Miss  Simmons  had  plaintiff  by  the 
hand,  and  they  were  trying  to  get  off,  but 
plaintiff,  being  weak,  and  thinking  that  she 
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could  not  get  off,  pushed  Miss  Simmons  aside, 
and  seeing  the  engine  coming  near  the  trestle, 
Miss  Simmons  swung  down  by  the  capsill  her 
length,  and  jumped,  landing  upon  the  ground 
unhurt,  and  plaintiff  jumped  from  the  top 
of  the  trestle  to  the  ground,  14  feet  beneath, 
and  was  injured  In  the  ankle  and  bacl^.  Plahi- 
tiff  and  Miss  Emmett  and  one  of  defendant's 
witnesses  testified  that  when  she  jumped,  the 
engine  was  close  upon  and  moving  towards 
her,  and  did  not  stop  until  It  had  passed  be- 
yond the  place  from  which  she  jumped;  and 
while  upon  the  ground,  plaintiff  and  Miss 
Simmons  looked  up,  and  saw  log  cars  above 
them,  and  the  cinders  from  the  engine  fell 
down  upon  them.  EIg(it  witnesses  (three  of 
whom  were  employes  upon  the  train,  and 
Ave  not  connected  with  defendant)  testified  on 
behalf  of  defendant  that  the  train  stopped  at 
the  clear  post,  12  or  16  feet  from  the  trestle, 
and  did  not  go  upon  the  trestle  until  after  the 
ladles  bad  jumped  off.  There  was  also  evi- 
dence that  one  of  ttik  employes' of  defendant 
company  (Brandt)  hallooed  to  thp  ladles  not 
to  jump,  and  that  It  was  beard  by  the  wit- 
ness Lee,  125  yards  away.  Witness  Harriott 
testified  that  plaintiff  was  about  two  bents 
(about  24  feet)  from  the  south  end  of  the 
trestle  when  she  jumped. 

Of  the  eight  assignments  of  error,  we  deem 
It  necessary  to  consider  only  the  third.  De- 
fendant requested  the  court  to  charge  the  Jury 
that  "if  the  jury  shall  believe  from  the  eyl- 
dence  that  the  engine  of  the  defendant  stopped 
upon  the  embankment  on  the  south  end  of  the 
trestle,  and  did  not  go  upon  the  trestle  until 
after  tiie  plaintiff  bad  jumped  from  the  trestle, 
then  the  jury  should  answer  the  first  issue 
'No.'"  The  first  issue  was,  "Was  plaintiff 
Injured  by  the  negligence  of  the  defendant?" 
His  honor  refused  to  give  this  Instruction,  and 
In  this  there  Is  error.  This  railroad  bridge 
and  trestle  were  constructed  solely  for  the  use 
of  the  defendant  company,  and  no  Invitation 
was  extended  to  the  public  to  go  upon  them, 
80  no  place  of  safety  was  provided  against 
the  passing  of  trains.  Plaintiff  knew  of  Ita 
danger,  for  that  was  apparent.  She  also  knew 
that  a  train  was  expected  to  cross  It  within 
17  minutes  after  she  left  the  depot,  4(X)  feet 
away,  and  knew  that  she  could  not  get  across 
before  the  train,  came,  and  In  the  fttce  of 
such  knowledge  went  nearly  half  way  (120 
feet)  across  it,  without  stopping  to  consider 
the  danger.  Being  uninvited,  and  without 
even  showing  a  license  to  enter  upon  it,  she 
voluntarily  put  herself  In  a  dangerous  and 
perilous  condition,  and  became  a  trespasser. 

There  is  no  conflict  In  the  evidence  concern- 
ing the  trestle  and  bridge,  and  of  the  plalntUTa 
being  on  it,  and  of  her  conduct  while  there, 
and  that  the  trestle  was  from  12  to  14  feet 
blgb,  and  a  place  of  danger;  so  negligence 
becomes  a  question  of  law,  and  this  court 
liaa  decided  that  such  entry  upon  a  trestle  un- 
der ilinUar  clrcnmstancee  is  contributory  neg- 
ligence. Hierefore,  upon  the  uncontradicted 
evidence  of  plaintiff  and  defendant,  plaintiff 


was  guilty  of  negligence  in  going  upon  the 
trestle.  In  Wttle  v.  Railroad  Co.,  119  N.  C. 
on  page  776,  20  S.  BL  110,  the  court  says:  "It 
was  decided  In  Clark  v.  Railroad  Co.,  109  N. 
O.  430,  14  S.  E.  43,  14  L.  R.  A.  749,  that  a 
person  who  places  himself  on  a  railroad 
trestle  so  high  as  to  make  It  perilous  for  blm 
to  jump  to  the  ground  Is  negligent,  and  that 
he  Is  guilty  of  contributory  negligence  if  he 
Is  Injured  by  a  passing  trahi."  In  this  case 
plaintiff  was  not  injured  by  a  passing  train, 
but  was  Injured  by  her  own  act  which  is  al- 
leged and  Insisted  upon  as  having  been  forced 
upon  her  by  the  negligence  of  defendant  In 
not  stopping  Its  train,  and  by  falling  to  do 
BO,  forced  her,  as  a  dernier  ressort,  to  accept 
the  lesser  of  two  apparent  dangers.  If  the 
train  was  stopped  at  or  near  the  clear  post, 
as  testified  to  by  defendant's  witnesses,  then 
defendant  discharged  its  duty,  and  wonld  not 
be  liable;  but  If  It  was  not  stopped,  but  con- 
tinued Its  course,  as  testified  to  by  plaintiff 
and  her  witnesses.  It  would  be.  When  did  It 
become  the  duty  of  defendant  to  stop  the 
train?  When  the  engineer  first  saw  the  ladles 
on  the  trestle?  Certainly  not,  for  he  saw  one 
run  forward,  and  get  off,  25  or  50  yards 
ahead  of  the  engine.  The  oth^  two  remaln- 
M  upon  the  trestle,  and  were  In  no  inaga 
of  the  engine.  If  It  was  to  be  stopped  at  the 
clear  post,  as  testified  to  by  the  employee  on 
the.  train.  They  had  the  same  opportunity, 
and  apparently  a  like  physical  power,  to  come 
forward  and  get  off  that  Miss  Emmett  had, 
had  they  so  desired.  Why  they  remained  was 
not  known  to  the  engineer.  He  did  not  know 
of  the  feeble  condition  of  plaintiff,  but  had 
a  right  to  presume  that  she  was  able  to  take 
care  of  herself,  and  that  she  and  her  com- 
panion would  do  so.  If,  being  conscious  of 
her  feeble  condition,  she  became  frightened, 
and  in  her  excitement  Imprudently  and  un- 
necessarily jumped  over  and  was  Injured,  that 
was  her  misfortune,  and  not  defendant's  fault. 
She  was  not  placed  or  Induced  to  go  upon  the 
trestle  by  any  negligence  of  defendant  cmn- 
pany,  but,  being  there,  she  could  have  re- 
mained or  gone  In  the  dhrectlon  of  the  bridge 
with  perfect  safety,  if  unable  to  head  off  the 
train,  as  Miss  Emmett  did.  Therefore,  If  she 
adopted  a  perilous  mode  in  endeavoring  to  es- 
cape an  apprehended  danger  under  excitement, 
defendant  would  not  be  responsible  for  the 
result  Beach,  Contrib.  Neg.  (3d  Ed.)  g  40; 
Jones  V.  Boyce,  1  Starkle,  483.  Had  plain- 
tiff gone  upon  the  trestle  through  the  negli- 
gence of  defendant  and  acted  negligently  or 
wildly  under  the  excitement  In  adopting  a 
means  of  escape,  and  been  Injured,  then  it 
would  not  be  considered  negligence  ot  con- 
tributory negligence,  although  there  may  ban 
been  at  her  command  a  safer  and  more  cer- 
tahi  means  of  escape,  'Yor  the  reason  that 
persons  In  great  peril  are  not  required  to  ex- 
erclse  all  that  presence  of  mtod  and  eara- 
fnlness  which  are  Justly  required  of  a  care- 
ful and  prudent  man  under  ordhiary  cbcnin- 
stances."    Beach,  supra.    But  "no  such  allow- 
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ance  Is  made  In  favor  of  one  whose  own  fault 
aas  brought  him  Into  the  peril  which  disturbs 
his  Judgment."  1  Shear.  &  R.  Neg.  (  89.  So, 
plaintiff  having  yolontarlly  gone  upon  this 
dangerous  place,  which  is  deemed  negligence 
by  our  cotut  (Little  v.  Ralbroad,  supra),  she 
would  be  required  to  guaranty  her  own  judg- 
ment when  confronted  with  peril,  and  the 
emergency  arose.  But  plaintiff  alleges,  and 
ao  testifies,  together  with  two  other  witnesses, 
that  the  train  did  not  stop,  and  had  she  re- 
mained on  the  trestle  she  would  have  been 
killed;  wherefore  she  acted  prudently,  and  es- 
caped with  an  Injured  ankle  and  back  rather 
than  lose  her  life.  Whether  this  was  so  or 
not  was  most  material  to  the  issue.  If  It  be 
true,  as  she  testifies,  then  defendant  company, 
having  had  the  last  clear  chance,  and  having 
failed  to  exercise  it,  would  be  guilty  of  neg- 
ligence, and  plaintiff  would  be  entitled  to  re- 
cover, notwithstanding  her  negligence.  Bnt 
If  It  be  not  true,  and  be  as  testified  to  by 
eight  witnesses  on  behalf  of  defendant,  and 
the  engine  was  stopped  some  35  or  40  feet 
from  her,  then  she  was  not  In  peril  from  the 
approaching  train,  and  no  allowance  would  be 
made  by  the  unwise,  negligent  and  imprudent 
method  of  escape  adopted  by  her  under  ex- 
citement and  apprehension,  and  defendant 
company  would  not  be  guilty  of  negligence, 
and  his  honor  should  have  instructed  the  Jury 
as  prayed  for  tn  the  third  prayer. 
New  trial. 

DOUGLAS,  J.,  concurs  only  In  result 


(12!  N.  c.  lU) 

THOMPSON  V.  EXUM. 

(Supreme  Court  of  North  Carolina.    Oct  7, 
1002.) 

IiAMDLORD  AND  TENANT— SHARB   OF  CROPS— 
CONTRACT— BVIDBNCB— LAND- 
LORD'S CUSTOM. 

1.  Where  plaintiff,  as  a  cropper  on  defend- 
ant's land  under  a  special  contract,  claimed  a 
share  of  the  cotton  seed  raised,  and  defendant 
testified  that  "it  was  his  invariable  rule,  in 
renting  land,  to  stipulate  that  no  cotton  seed 
are  to  be  carried  away  by  the  tenants,  that  he 
said  so  to  the  plaintiff,  and  that  he  never  made 
a  contract,  in  renting  land,  different  as  to  the 
cotton  seed  in  his  life,"  testimony  of  another 
tenant  that  the  contract  made  with  him  by 
defendant  required  the  cotton  seed  to  be  left  on 
the  land  was  not  admissible  either  to  corrobo? 
rate  defendant,  or  to  show  his  custom. 

Appeal  from  superior  court,  Wayne  coun- 
ty;   Allen,  Judge. 

Acticm  by  Levi  Thompson  against  W.  P. 
Exum.  From  a  Judgment  tar  tbe  plalntUt, 
defendant  appeals.    Affirmed. 


Isaac  F.  Dorteb,  (or  aiKiellant 
Dortcb,  for  appellee. 


AUen  * 


MONTOOMEBY.  3.  The  plaintiff  wu  • 
cropper  on  the  lands  of  the  defendant  nnder 
a   special   contract   during   the   year   1800. 
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When  the  season  was*  over,  the  plaintiff 
claimed  a  part  of  the  cotton  seed  under  the 
contract,  which  claim  the  defendant  dis- 
puted. The  defendant  was  Introduced  as  a 
witness  In  his  own  behalf,  and  testified  as 
to  the  contract  between  him  and  the  plaintiff, 
and  further  said:  "It  Is  my  Invariable  rule 
in  renting  land  to  stipulate  that  no  cotton 
seed  are  to  be  carried  away  by  the  tenants, 
and  I  so  said  to  the  plaintiff.  I  never  made 
a  contract  In  renting  land,  different  as  to 
cotton  seed  in  all  my  life."  For  the  punpose 
of  corroborating  the  defendant  as  to  his  al- 
leged Invariable  rule  concerning  the  renting 
of  land  as  to  cotton  seed,  the  defendant  pro- 
posed to  ask  a  witness  for  the  plaintiff,  on 
his  cross-examination,  "What  was  your  con- 
tract of  renting  in  1900?"  The  question  was 
not  allowed,  and  the  defendant  excepted  and 
appealed,  and  that  is  the  only  exception  in  the 
case.  We  think  the  court  properly  sustained 
the  objection  to  the  question.  The  avowed 
purpose  of  the  question  was  to  show  the 
custom  of  the  defendant  In  reference  to  tbe 
renting  of  bis  land  as  to  the  cotton  seed 
grown  by  his  croppers.  But  the  answer 
conld  have  had  no  tendency  toward  estab- 
lishing an  Invariable  rule.  If  It  had  been 
answered  in  a  manner  most  favorable  to  the  ' 
plaintiff,  onljr  the  terms  of  the  contract  with 
the  witness  would  have  been  shown,  and  that 
would  not  have  been  competent  Besides, 
the  defendant  by  his  own  statement  had  a 
contract  with  tbe  plaintiff  In  which  It  was 
stipulated  that  no  cotton  seed  was  to  be 
carried  off  the  lands  cultivated  by  the  plain- 
tiff. A  contract  between  the  defendant  and 
every  man  in  bis  county  containing  a  like 
provision  as  that  which  be  contended  was 
embraced  In  his  contract  with  the  plaintiff 
could  not  be  admitted  to  affect  the  terms  of 
the  particular  contract  between  him  and  the 
plaintiff.  It  Is  permissible  to  Introduce  evi- 
dence to  show  a  custom  or  usage  of  a  place, 
the  home  of  a  contract  for  the  purpose  of 
explaining  the  meaning  of  terms  used  in  it 
or  for  the  purpose  of  annexing  Incidents  to 
It  wblcb  do  not  contradict  the  terms  of  the 
contract  Moore  v.  Eason,  S3  N.  O.  668; 
Chemical  Co.  t.  Atkinson,  91  N.  C.  389.  But 
this  rule  has  never  been  extended,  so  far  as 
we  know,  to  apply  to  tbe  business  rules  or 
customs  of  Individuals. 
Mo  error. 

(131  N.  0.  U5) 

PAGE  T.  LIFE  INS.  OO.  OF  VIRGINIA. 

(Supreme  Court  of  North  Carolina.    Oct  7, 

1902.) 

UrS  INSURANCE— BURDEN  OF  PROOF-PAY- 
MENT OP  PREMIUM-PRIMA  FACIE  EVIDBNCB 
—  APPOINTMENT  OF  ADMINISTRATOR  —  AD- 
MISSIONS IN  ANSWER. 

1.  A  defendant  in  an  action  on  a  life  policy, 
who  admits  the  execution  of  the  policy  and  the 
death  of  the  assnred  before  the  falling  due  of 
the  first  renewal  premium,  has  tbe  burden  of 
proving  that  the  policy  was  not  in  force,  that 
no  premium  had  been  paid,  and  that  the  policy 
was  procured  by  fraud. 
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2.  The  possession  of  ■  life  policy  reciting  that 
it  should  not  be  delivered  till  the  first  premium 
was  paid  is  prima  facie  evidence  of  payment, 
subject  to  be  rebutted  by  proof. 

3.  Where  plaintifE  in  an  action  on  a  life  pol- 
ioj-  intx-oduced  the  policy,  which  recited  that  it 
should  not  be  delivered  till  the  first  premium 
was  paid,  and  defendant  admitted  that  the  in- 
sured died  before  the  first  renewal  premium 
was  doe,  and  offered  no  evidence,  the  court 
properly  instructed  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  find  that  the 
policy  was  in  force. 

4.  A  party  having  the  possession  of  a  policy 
on  the  life  of  his  intestate  has  a  right  to  take 
out  administration  and  sue  on  the  policy,  though 
his  intestate  was  a  nonresident,  and  did  not  die 
in  the  state,  nor  leave  any  property  therein. 

5.  Though  the  answer  in  an  action  on  a  life 
policy,  which  admitted  the  execution  of  the 
policy  and  death  of  the  assured  before  the  fall- 
ing due  of  the  first  renewal  premium,  was  not 
put  in  evidence,  the  admissions  could  be  consid- 
ered; it  being  for  the  court  to  determine  wheth- 
er the  pleadings  raised  an  issue. 

Appeal  from  superior  court,  Harnett  cotm- 
ty;    BoblnsoD,  Judge. 

Action  by  George  Page,  as  administrator 
of  the  estate  of  John  Page,  deceased,  against 
the  Life  Insurance  Company  of  Virginia. 
Judgment  for  plaintlfl,  and  defendant  ap- 
peals.   Affirmed. 

Stewart  &  Godwin,  for  appellant  Mc- 
Lean &  Clifford,  for  appellee. 

CLARK,  J.  This  Is  hn  action  upon  a  pol- 
icy of  life  insurance.  The  answer  admitted 
the  execution  of  the  policy  and  death  of 
the  assured  prior  to  the  falling  due  of  the 
first  renewal  premium,  but  averred  that  the 
policy  was  not  In  force  at  hla  death;  that  no 
premium  had  been  paid,  and  that  the  policy 
was  procured  by  fraud  and  misrepresenta- 
tion; that  the  assured  was  a  nom-esldent  of 
the  state,  and  owned  no  property  here,  and 
hence  that  administration  had  not  been  le- 
gally taken  out  here.  But  all  these  were 
matters  of  defense,  the  burden  of  which  was 
upon  the  defense. 

The  plaintiff  introduced  the  policy,  which 
recited  on  Its  face  that  It  was  not  to  be 
delivered  till  the  first  premium  was  paid. 
Its  possession  by  the  plaintiff  was  prima 
facie  evidence  of  payment,  like  a  receipt 
(WhlUey  v.  Insurance  Co.,  71  N.  C.  480)  i 
subject  to  proof.  If  offered,  to  the  contrary 
lOrmond  v.  Association,  96  N.  C.  163,  1  S. 
£.  796). 

The  defendant  demurred  to  the  evidence, 
which  being  overruled  it  offered  no  evi- 
dence, and  his  honor  properly  instructed  the 
jury  that,  if  they  believed  the  evidence,  to 
resx>ond  "Yes"  to  the  issue,  "Was  the  policy 
sued  on  In  force  at  the  death  of  the  tes- 
tator?" 

As  to  the  last  defense  set  up  by  the  an- 
swer, the  policy  described  the  assured  as  a 
resident  of  the  District  of  Columbia,  but 
there  was  no  evidence  that  the  assured  did 
not  die  In  this  state,  and  leave  property 
here;   but.  If  there  had  been,  the  possession 
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of  the  policy  authorised  the  plaintiff  to  take 
out  administration  here.  Shields  t.  Insur- 
ance Co.,  119  N.  C.  880,  26  S.  B.  951;  More- 
field  V.  Harris,  126  N.  O,  at  page  628,  36 
S.  E.  125. 

The  defendant  Insists  that,  tbe  answer 
not  having  been  put  in  evidence,  the  admis- 
sions therein  could  not  be  considered,  and 
relies  upon  Smith  v.  Nlmocks,  94  N.  a  243, 
Greenville  v.  SteamBhip  Co.,  104  N.  C.  93, 
10  S.  B.  147,  and  cases  there  cited,  and 
Smith  V.  Smith,  106  N.  C.  604,  U  S.  B.  ISa 
Those  cases  hold  that,  when  Issues  are  rais- 
ed by  allegation  and  denial  in  the  pleadings, 
any  other  statements  in  the  pleadings,  which 
might  shake  or  controvert  the  allegations  or 
denials  of  the  party  making  such  statements, 
are  matters  for  the  jury,  like  other  declara- 
tions against  interest,  when  put  in  evidence 
by  the  opposite  party.  But  whether  the 
pleadings  raise  an  Issue  or  not  (Code,  {  268) 
Is  a  matter  of  law  for  the  court,  and  the 
court  rightly  held  that  the  answer  admitted 
the  execution  of  the  policy.  The  jiu7  did 
not  have  to  pass  upon  that  The  recitals  In 
the  policy  put  in  evidence  being  prima  fade 
evidence  of  payment  of  the  premium,  and 
there  being  no  evidence  In  support  of  tbe 
defenses  set  up  In  the  answer,  there  was  no 
error  In  the  Instructions  given. 

No  error. 

(131  N.  c.  9») 
NORFLBET  et  al.  r.  BAKER  et  aL 
(Supreme  Court  of  North  Carolina.    Oct.  7, 
19(».) 

CHATTEL  MORTOAQE— LIBN  ON  CROP  MADB 
BT  UORTOAOOR— CROP  HADB 
BY  SOBTENANT. 
1.  Where  the  lessee  of  a  farm  sublets  a  por- 
tion thereof  for  a  fixed  number  of  pounds  of 
cotton  to  be  raised  on  such  portion,  and  gives 
an  order  for  such  cotton  to  a  third  person,  and 
thereafter  gives  a  mortgage  on  the  crops  made 
by  himself  on  the  farm  to  secure  advances  to 
he  expended  by  him  In  the  cultivation  of  such 
crops,  the  mortgage  covers  only  the  crop  made 
by  him,  and  does  not  give  the  mortgagee  a  ilea 
on  the  cotton  paid  by  such  sublessee  to  such 
third  person  as  rent  for  the  portion  of  the  preia> 
ises  so  sublet. 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

Action  by  O.  S.  Norfleet  and  another  against 
Q.  W.  Baker  and  another.  From  a  judgment 
for  defendants,  plaintiffs  appeal    Affirmed. 

St  Leon  Scull,  for  appellants.  Shepherd  4k 
Shepherd,  for  appellees. 

COOK,  J.  This  action  was  heard  vtpon 
facts  agreed,  upon  which  bis  honor  rendered 
judgment  in  favor  of  defendants,  and  plain- 
tiffs appealed.  Tbe  facts  agreed  are  ■■  ftd- 
lows,  to  wit: 

"For  the  year  1901  Claudius  Hyman  rented 
of  Freeman  Hardy  a  part  of  the  tract  of  land 
In  Bertie  connty  known  as  the  'Snow  Field 
Tract,'  it  also  being  known  as  'Robert  Ttiomp- 
Bon  Old  Place.'  On  or  about  January  1,  1901, 
said  Hyman  rented  to  Miles  Pngb  for  said 
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year  twenty  acres  of  said  land,  and  was  to 
receire  as  rent  therefor  875  pounds  of  lint 
cotton.  On  January  19,  1901,  said  Claudius 
Hyman,  for  full  value  received,  sold,  trans- 
ferred, and  assigned  to  defendants  tbe  said 
875  pottnds  of  lint  cotton,  and  gave  to  de- 
fendant a  written  order  for  same  on  Miles 
Pugh,  a  copy  of  which  Is  attached,  marked 
'Exhibit  B.'  In  pursuance  of  said  order.  Miles 
Pugh  delivered  to  defendants  the  said  875 
pounds  of  lint  cotton  In  tbe  fall  of  the  year 
1901,  which  was  worth  $61.25.  Said  cotton 
was  raised  on  the  20  acres  of  land,  as  afore- 
said, by  Miles  Pugh,  and  was  cultivated  by 
said  Pugh,  and  not  by  said  Claudius  Hyman. 
On  January  25,  1901,  said  Hyman  executed 
to  plaintiffs  a  crop  lien,  a  copy  of  which  is 
hereto  attached,  marked  'Exhibit  A,'  and  made 
a  part  of  this  statement  of  agreed  facts.  That 
after  January  25,  1901,  plalntifTs,  in  pursu- 
ance of  said  crop  lien,  advanced  to  said  Clau- 
dius Hyman  over  $300,  and  there  is  now  due 
them  over  |200.  That  prior  to  and  on  tbe 
25th  day  of  January,  1901,  Miles  Pugh  was 
living  on  and  in  possession  of  the  20  acres 
of  land  rented  as  aforesaid.  Plaintiffs  had  no 
actual  knowledge  of  said  fact  that  any  part 
of  said  land  was  rented  to  Pugh  when  they 
took  the  Hen." 

Exhibit  A:  "Whereas,  O.  S.  Norfleet  &  Co. 
have  this  day  agreed  to  make  advances  of 
supplies  and  money  to  Claudius  Hyman  from 
tiite  to  time  as  required,  during  tbe  year  1901, 
to  an  amount  not  to  exceed  $265,  to  be  by 
him  expended  in  the  cultivation  of  a  crop 
during  said  year  upon  tbe  following  described 
lands:  A  tract  Itnown  as  'Snow  Field,'  owned 
by  Godwin  Gotten,  and  any  other  land  that 
he  may  cultivate  during  said  year:  Now, 
therefore.  In  consideration  of  the  premises,  I 
do  promise  to  pay  the  full  amount  advanced 
to  me  on  or  before  the  first  day  of  Novem- 
ber, 1901,  and  do  hereby  give  to  the  said  G. 
S.  Norfleet  &  Co.  a  lien  upon  all  the  crops 
which  may  be  made  by  me  upon  said  land 
during  said  year  to  the  extent  of  such  ad- 
vances, In  accordance  with  the  statute  In  such 
case  made  and  provided;  and,  If  I  fail  to  pay 
the  amount  so  advanced  by  the  time  specified, 
said  G.  S.  Norfieet  &  Co.  shall  have  power 
to  take  possession  of  said  crop,  and  sell  tbe 
same,  the  proceeds  to  be  applied  to  the  pay- 
ment of  said  advances,  and  the  surplus,  if 
any,  to  me.  Now,  also  to  further  secure  the 
payment  of  the  advances  to  be  made  as  be- 
fore mentioned,  the  said  Claudius  Hyman 
does  hereby  sell  and  convey  to  the  said  G. 
S.  Norfleet  &  Co.  all  tbe  crops  which  may  be 
made  by-  him  during  the  said  year  1901  upon 
the  above-described  lands,  and  also  the  follow- 
ing described  articles  of  personal  property,  to 
'wlt,  one  dark  bay  horse  named  'Jim';  one 
gray  mare  named  'Hector';  one  farm  cart  and 
,  -wheels,  with  iron  axle;  two  sows.  All  the 
,  above  property  is  now  in  my  possession." 

The  question   presented   is,   does   the   lien 
cover  the  crops  made  upon  the  entire  tract  of 
lands,  being  those  made  by  Hyman  himself 
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and  also  those  made  by  ble  tenants,  or  does 
It  cover  only  those  made  by  Hyman?  From 
the  context  of  the  deed  It  seems  clear  to  us 
that  his  honor  was  right  in  holding  that  it 
only  covered  the  crops  made  by  Hyman  him- 
self. The  advances  were  made  to  him  "to  be 
by  him  expended  in  the  coltivation  of  a  crop 
upon  the  foUovring  described  land  .  *  *  * 
and  any  other  land  that  he  may  cultivate." 
He  "placed  the  lien  upon  all  the  crops  which 
may  be  made  by  me"  (him).  And  to  "further 
secure  the  payment  of  the  advances  •  •  * 
the  said  Hyman  does  hereby  sell  and  convey 
•  •  •  all  the  crops  which  may  be  made  by 
him  •  •  *  upon  the  above-described  land, 
and  also  •  •  •  one  dark  bay  horse,"  etc. 
(The  Italics  are  ours.)  Was  it  Intended  by  tbe 
parties  that  any  crop,  other  than  that  which 
Hyman  would  cultivate,  should  be  incumbered 
for  the  advances?  The  particular  crop  Incum- 
bered is  specially  mentioned,  and  therefore 
any  other  is  excluded.  "Expressio  unius  est 
exclusio  alterlua."  The  presumption  is  that, 
having  expressed  some,  they  have  expressed 
all,  the  conditions  by  which  they  intend  to  be 
bound  under  the  Instrument  The  language 
used  is  simple,  definite,  and  unequivocal,  about 
the  meaning  of  which  there  can  be  no  doubt. 
Had  the  parties  intended  that  the  rents  from 
such  land  as  might  be  rented  by  him  to  others 
should  be  also  conveyed,  they  could  and  should 
have  so  stated  In  the  deed;  but  they  did  not 
But  it  Is  argued  that  the  crops  made  upon 
that  enth^  tract  of  land  are  necessarily  ta- 
cluded  in  the  deed.  How  can  this  be  so? 
When  Pugh  rented  the  land  from  Hyman, 
there  was  no  Incumbrance  upon  the  land  or 
the  crops  to  be  grown  thereon,  except  the 
lien  of  the  landlord  from  whom  Hyman  rented, 
and  that  is  not  Involved  in  this  question.  The 
tenancy  of  Pugh  gave  him  an  estate  in  the 
land  he  rented,  and  Hyman  had  no  Interest 
in  the  crops  to  be  grown  thereon,  except  his 
landlord's  Hen  securing  his  rent.  Hyman 
could  not  mortgage  Pugh's  crop.  It  is  true 
the  statute  vests  the  constructive  possession, 
of  the  crop  in  Hyman,  Pugh's  landlord,  but 
It  is  limited  to  the  payment  of  the  rent  The 
rent  being  paid,  the  Hen  and  constructive  pos- 
session vanish.  The  rent  Is  a  species  of  In- 
corporeal hereditament,  and  became  the  prop- 
erty of  Hyman  as  soon  as  the  land  was  rent-ed 
by  Pugh,  which  he  had  a  right  to  sell,  trans> 
fer,  and  assign  free  from  all  liens,  except  that 
of  his  landlord;  which  he  did  sell,  assign,  and 
transfer  to  defendants  six  days  before  he  exe- 
cuted the  deed  relied  upon. 

But  it  is  further  argued  that  If  plaintiffs' 
deed  did  not  cover  all  the  crops  made  upon 
that  entire  tract  of  land,  then  Hyman  could 
have  rented  ont  aU  of  tbe  land  (cultivated 
none  himself),  and  transferred  the  rents,  and 
defrauded  plaintiffs  of  tbe  entire  amount. 
That  might  be  so,  but  the  deed  provides  that 
the  advances  were  agreed  to  be  made  "from 
time  to  time  as  required  during  the  year," 
and  It  seems  that  this  provision  was  made  to 
prevent  such  an  imposition.    However,  that 


Digitized  by  V^OOQIC 


546 


42  SOUTHEASTERN  REPORTBB. 


<N.O. 


condition  does  not  exist  In  tbls  case,  for  it 
appears  that  Hyman  did .  make  a  crop  blm- 
self,  and  utilized  all  of  the  land  except  the 
20  acres  rented  to  Pugh.  Neverthelest,  it  is 
the  province  of  the  courts  to  construe  deeds 
and  contracts  so  as  to  give  effect  to  the  in- 
tention of  the  parties  at  the  time  the  contract 
Is  made.  The  terms  are  made  by  the  parties, 
by  which  they  are  bound,  and  we  cannot  con- 
strue them  with  reference  to  a  possible  breach. 
Affirmed. 


(131  N.  c.  140) 

HOUSE  V.  HOUSB. 

(Supreme  Court  of  North  Carolina.     Oct  14^ 
.      1902.) 

DIVORCE— ADDLTERY-^RBCRIMINATION. 
1.  Under  Code,  §  1285  (2),  providing  that 
adultery  by  the  wife  shall  be  ^rouad  for  divorce, 
and  section  1285  (1),  declanng  that  if  either 
party  shall  separate  from  the  other,  and  live 
in  adultei-y,  it  shall  be  ground  for  divorce, 
adultery  by  the  husband  on  but  two  occasions 
is  not  jrround  for  divorce,  and  hence  does  not 
constitute  the  defense  of  recrimination,  pre- 
venting his  obtaining  a  divorce  from  the  wife 
on  proof  of  adultery. 

Appeal  from  superior  court.  Wake  county; 
Winston,  Judge. 

Action  by  W.  M.  House  against  Minnie 
House.  From  a  refusal  to  sign  Judgment  for 
plaintltr  on  a  verdict  In  his  favor,  plaintiff 
appeals.    Reversed. 

Busbee  &  Busbee,  for  appellant  J.  W. 
Hinsdale,  Jr.,  and  W.  B.  Jones,  for  appellee. 

CLARK,  J.  This  Is  an  action  by  the  hus- 
band against  the  wife  for  divorce.  The  Jury 
found,  on  the  issues  duly  submitted,  that  the 
parties  wer^  married;  that  the  plaintiff  had 
been  a  continuous  resident  of  the  state  for 
two  years  next  preceding  the  filing  the  com- 
plaint; that  the  defendant  bad  committed 
the  adulteries  alleged  In  the  complaint,  and 
that  the  plaintiff  had  not,  with  knowledge 
thereof,  condoned  such  adulteries.  And  to 
a  further  issue:  "(5)  Has  William  House 
committed  adultery,  as  alleged  In  the  amend- 
ment to  the  answer?"  the  Jury  responded, 
"Yes;  only  two  acts,  and  no  more."  There- 
upon his  honor  refused  to  sign  judgment  in 
favor  of  plaintiff,  and  dismissed  the  action. 
Plaiutllf  excepted  and  appealed. 

The  complaint  averred  that  the  defendant 
bad  separated  from  the  plaintiff  In  July,  1901, 
four  years  after  marriage,  and  had  not  lived 
with  him  since,  and  had  committed  adul- 
teries with  divers  parties,  naming  two,  and 
averring  that  the  others  were  unknown  to 
the  plaintiff.  The  answer  denied  each  alle- 
gation of  the  complaint,  except  those  of  mar- 
riage and  residence  for  the  statutory  period. 
The  amended  answer  alleged  adultery  by 
plaintiff  with  sundry  parties,  naming  two  of 
them,  and  sexual  Intercourse  by  her  with 
plaintiff  since  July,  1801.    By  our  statute— 
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Code,  §  1285  (2)— It  is  ground  for  divorce  'if 
the  wife  shall  commit  adultery."  But  such 
conduct  Is  not  ground  for  divorce  against  the 
husband,  who  comes  under  Section  1285  (1),— 
"if  either  party  shall  separate  from  the  other 
and  live  In  adultery."  The  legislature  has 
made  the  distinction  for  reasons  satisfactory 
to  them,  and  the  courts  must  administer  the 
law  as  it  is  written.  So  the  single  question 
presented  is  whether  the  husband,  who  has 
established  his  legal  grounds  for  divorce  by 
the  verdict  of  a  Jury,  can  be  defeated  thereof 
by  matter  in  recrimination  which  would  not 
have  entitled  the  wife  to  have  brought  an  ac- 
tion for  divorce  against  him.  "The  general 
principle  which  governs  in  a  case  where  one 
party  recriminates  is  that  the  recrimination 
must  allege  a  cause  which  the  law  declares 
sufficient  for  divorce."  Tiff.  Dom.  Bel.  pp. 
203,  204,  i  108;  Morrison  v.  Morrison,  142 
Mass.  361,  8  N.  E.  59,  56  Am.  Rep.  688,  and 
cases  there  cited.  The  contrary  doctrine  is 
held  in  Astley  v.  Astley,  3  Eng.  Ecc.  B.  308, 
but  the  English  ecclesiastical  law  of  divorce 
has  not  been  followed  in  this  country.  la 
Home  V.  Home,  72  N.  0.  530,  habitual  adul- 
tery, night  after  night,  by  the  husband,  was 
shown  by  the  evidence  and  established  by 
the  verdict,  and  tlie  same  was  true  In  Haines 
V.  Haines,  62  Tex.  216.  Here  the  two  acts  of 
adultery  found  by  the  verdict  were  committed 
by  the  husband  after  bis  wife  abandoned  him. 
and  are  not  ground  of  defense  or  recrimination 
for  her.  Setzer  v.  Setzer,  128  N.  0.,  at  page 
172,  38  S.  B.  731,  83  Am.  St.  Rep.  686;  Foy 
V.  Foy,  .35  N.  C.  90;  Whittiugton  v.  Whit- 
tlngton,  19  N.  C.  64.  In  Tew  v.  Tew,  80  N. 
C.  316,  30  Am.  Rep.  81,  it  is  held:  "Ne 
husband  can  have  the  bonds  of  matrimony 
dissolved  by  reason  of  the  adultery  of  the 
wife,  committed  through  his  allowance,  his 
exposure  of  her  to  lewd  company,  or  brought 
about  by  the  husband's  default  in  any  of 
the  essential  duties  of  the  married  life,  or 
supervenient  on  bis  separation  without  Just 
cause,"— which  holding  plainly  rests  upon 
such  conduct  being  fraud  on  the  part  of  the 
husband,  who  will  not  be  allowed  to  take  ad- 
vantage of  his  own  wrong,  and  procure  a  re- 
lease by  reason  of  conduct  of  his  wife  insti- 
gated by  himself.  For,  as  Is  said  in  Steel  v. 
Steel.  104  N.  C.  at  page  636,  10  S.  E.  707,  cit- 
ing Tew  V.  Tew,  supra,  the  divorce  can,  la 
the  words  of  Code,  §  1285,  be  granted  only 
"on  application  of  the  party  Injured,"  which 
the  husband  would. not  be  if  he  were  the 
cause  of  the  misconduct  of  the  wife.  But 
such  conduct  Is  not  here  pleaded  In  the  an- 
swer, nor  found  by  the  Jury,  nor  any  Issue 
offered,  nor  any  prayers  for  Instruction  oa 
that  aspect;  nor  is  it  clear  that  the  evidence 
would  have  Justified  the  submission  of  suck 
lasue,  If  such  matter  had  been  pleaded.  Tb» 
iBsaes  found  make  out  a  good  cause  for  dK 
▼orce  against  the  wife,  and  not  against  the 
husband,  as  our  statute  Is  framed,  and  H. 
was  error  to  refuse  to  render  the  JudgmenJ: 
upon  the  verdict,  tendered  by  the  plalntlS. 
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The  cause  must  be  remanded,  to  the  end 
that  Judgment  be  signed  for  the  plaintiff  In 
accordance  with  the  yerdicb 
Beversed. 

031  N.  c.  ire) 

PLANNER  V.  BUTLER  et  «1. 

(Supreme  Court  of  North  Carolina.    Oct  14, 

1902.) 

HUSBAND  AND  WIFH5— RBStJLTINO  TRUSTS- 
PURCHASE  OB-  LAND  WITH  HUSBAND'S 
FUNDS— PRESUMPTION— UMITATIONS. 

1.  Evidence  in  a  suit  to  establish  a  resulting 
trust  in  plaintiff's  faror  considered,  and  held 
to  support  a  fiuding  that  plaintiff's  father-in-law 
purchased  certain  realty  with  plaintiff's  money, 
and  had  deeds  made  in  the  name  of  plaintiff's 
wife  without  plaintiff's  knowledge  or  consent. 

2.  The  rule  that  where  land  is  purchased  with 
a  husband's  money,  and  title  taken  in  the  name 
of  the  wife,  the  transaction  was  intended  as  a 
gift,  is  merely  a  rebuttable,  presumption  of  fact; 
and  wl^ere  the  jury  has  found  that  title  was 
so  taken  without  the  husband's  knowledge  or 
consent,  a  resulting  trust  in  the-  husband  a  fa- 
Tor  arises  despite  the  rule. 

3.  Land  was  purchased  by  plaintiff's  father- 
in-law  with  money  belonging  to  plaintiff,  and 
title  taken  in  the  name  of  plaintiff  s  wife,  with- 
out his  knowledge  or  consent.  The  property 
was  occupied  by  tenants,  plaintiff  making  leases 
and  collecting  rents.  Held  that,  as  neither  party 
was  in  actual  physical  possession,  the  wife 
could  not,  as  against  the  husband,  obtain  title 
by  limitation.  ' 

Appeal  from  Bnpertor  court.  New  Hanover 
eounty;   Timberlalte,  Judge. 

Action  by  Andrew  J.  Flanner  against  Car- 
rie L.  Butler  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

E.  S.  Martin,  for  appellants.  Bellamy  & 
Peschau,  Rountree  &  Carr,  and  Stevens,  Beas- 
ley  &  Weeks,  for  appellee. 

PURCHES,  C.  J.  The  plaintiff  and  defend- 
ant Carrie  were  married  in  1885.  when  the 
plaintiff  was  only  21  years  old,  and  Just  out 
of  school.  Soon  after  this  marriage  the  plain- 
tiff inherited  about  $60,000  upon  the  death  of 
bis  uncle  Joseph  Flanner.  This  estate  was 
received  in  money  and  bonds,  and  deiraslted 
by  the  plaintiff  In  the  Wilmington  Bank,  of 
which  his  father-in-law,  WUliam  Larklns,  was 
president  Soon  after  receiving  the  estate, 
•aid  Larklns  told  the  plaintiff  that  certain 
property  on  Front  street  in  the  city  of  Wll- 
xulngton,  was  to  be  sold  very  soon;  that  it 
would  be  a  good  Investment,  and  advised  the 
plaintiff  to  buy  it  The  plaintiff  then  instruct- 
ed said  Larklns,  who  had  control  of  bis  mon- 
ey, to  buy  It  for  him  (the  plaintiff).  At  the 
sale  Larkins  bought  the  property,  and  paid 
for  It  out  of  tbe  plalntlfTs  money,  but  had  the 
deed  therefor  made  to  his  daughter,  Carrie, 
then  tbe  wife  of  the  plaintiff.  The  plaintiff 
knew  that  Larklns  bought  the  property  and 
paid  for  It  out  of  his  money  on  deposit  in  the 
bank,  and  thought  It  was  bought  for  him,  and 
4id  not  know  the  deed  was  made  to  defendant 
Oarrie  nntn  it    was    registered.     When    the 
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plaintiff  discovered  the  deed  was  made  to  de- 
fendant Carrie,  he  complained  of  It,  and  told 
Larkins  that  he  told  him  to  buy  the  property 
for  him,  and  he  (Larklns)  bad  tbe  deed  made 
to  his  daughter,  Carrie,  when  Larkins  said  it 
was  all  the  same,  what  a  man's  wife  had  was 
her  husband's,  and  he  would  have  tb^  use  and 
control  of  It  the  same  as  If  the  deed  had  been 
made  to  him.  The  plaintiff  was  young,  and 
without  business  experience,  had  Just  marrle'l 
the  daughter  of  Larkins,  was  living  in  bis 
family,  and,  having  confidence  in  Larklns,  he 
made  no  further  complaint  as  to  the  manner 
in  which  the  deed  was  made.  But  he  never 
did  consent  to  its  being  i&ade  to  bis  wife. 
He  and  the  defendant  Carrie  continued  to 
live  together  as  man  and  wife  until  1899, 
and,  the  property  being  rented,  he  collected 
and  used  the  rents  arising  therefrom.  In 
1899  the  defendant  Carrie  notified  the  ten- 
ants not  to  pay  any  more  rents  to  him,  but 
to  pay  Aem  to  her,  and  he  has  received  no 
rents  therefrom  since  that  time.  The  de- 
fendant Carrie,  very  soon  after  giving  this 
notice  to  the  tenants,  went  to  Soutb  Dakota, 
where  she  procured  a  divorce  from  bim,  and, 
soon  after  procuring  said  divorce,  married 
Henry  W.  Butler,  her  codefendant  This 
statement  of  facts  is  made  principally  from 
the  plaintiff  Planner's  own  testimony,  cor- 
roborated by  that  of  E.  H.  Freeman,  G.  L. 
Morton,  and  others;  and  it  is  not  denied  but 
what  the  defendants  offered  evidence  tend- 
ing to  rebut  or  conti-adict  a  part  of  tfils  evi- 
dence. But  if  the  plaintiff's  evidence  is  be- 
lieved. It  makes  a  prima  facte  case  for  the 
plaintiff,  and,  as  the  Jury  may  believe  it  (and 
in  this  case  did  believe  it),  there  was  no  er- 
ror in  his  honor's  ruling  refusing  the'  de- 
fendant's motion  to  nonsuit  the  plaintiff  as 
to  the  Front  street  property,  this  being  the 
property  Involved  In  this  appeal.  The  court 
submitted  three  Issues,  as  follows:  (1)  Was 
the  land  described  in  article  8  of  the  com- 
plaint purchased  with  tbe  money  of  the 
plaintiff?  (2)  If  sov  was  the  deed  to  the  de- 
fendant made  to  It  without  his  knowledge 
or  consent?  (3)  Is  tbe  plaintiff's  cause  of  ac- 
tion barred  by  the  statute  of  limitations? 
The  Jury  answered  the  first  and  second  is- 
sues in  tbe  affirmative,  and  the  third  In  the 
negative.  This,  it  seems  to  us,  settles  the 
case,  unless  there  were  such  errors  commit- 
ted on  the  trial  as  to  vitiate  the  findings  of 
the  Jury.  It  Is  admitted  by  tbe  defendants 
that  tbe  general  rule  is  tltat,  where  property 
is  bought  with  tbe  money  of  another,  and 
tbe  deed  made  to  another  person,  without 
tbe  knowledge  or  consent  of  the  party  fur- 
nishing the  money,  tbe  bolder  of  tbe  deed 
will  be  declared  trustee  for  tbe  party  who 
furnished  the  money.  Lassiter  v.  Btainback, 
119  N.  C.  103,  25  S.  E.  726;  Norton  v.  Mc- 
Devit.  122  N.  C.  755,  30  S.  E.  24.  But  it  ia 
contended  by  tbe  defendanti  that  this  rule 
does  not  obtain  in  cases  of  husband  and 
wife;  and  this  is  so,  nothing  else  appearing; 
as  tbe  law,  owing  to  tbe  relation  of  the  par* 
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ties,  will  presume  that  tbe  husband  Intended 
It  as  a  gift  or  present  to  his  wife.  Thurber 
T.  La  Roaue,  105  N.  C.  301,  11  S.  B.  460. 
But  this  Is  only  tbe  presumption  of  a  fact 
the  law  makes,  which  may  be  rebutted  by 
evidence,  and  when  this  is  done  the  parties 
then  stand  as  if  they  were  not  man  and 
wife,— that  Is,  they  stand  as  other  parties,— 
and  the  general  rule  prevails.  Paggart  v. 
Bost,  122  N.  C.  517,  29  S.  B.  833.  This  being 
so,  and  the  jury  having  found  that  this 
Front  street  property  was  bought  with  the 
plaintiff's  money,  that  the  plaintiff  directed 
Larklns  to  buy  it  for  him,  and  that  tbe  deed 
was  made  to  the  defendant  Carrie  without 
his  knowledge  or  consent,  the  plaintiff  has  a 
clear  case  for  the  enforcement  of  the  general 
rule,  and  to  have  the  defendant  Carrie  de- 
clai%d  a  trustee  for  his  benefit. 

But  It  is  further  contended  by  the  defend- 
ants that.  If  the  plaintiff  ever  had  this  right. 
It  Is  barred  by  the  lapse  of  time  and  the  stat- 
ute of  lluiitations.  But  in  this  ca^  neither 
was  the  plaintiff  nor  the  defendant  Carrie  In 
tbe  actual  possessio  pedis  of  this  property,  It 
being  actually  occupied  by  tenants.  And  ac- 
cording to  the  plaintiff's  testimony,  corrobo- 
rated by  tbe  tenants,  the  plaintiff  made  con- 
tracts tor  renting,  and  received  and  receipted 
for  tbe  rents,  and  used  them  for  bis  own 
purposes;  and  we  must  presume  the  jury 
believed  this  evidence.  Tbe  plaintiff,  there- 
fore, was  as  much,  and  even  more,  in  posses- 
sion than  was  the  defendant  Carrie;  and 
where 'they  were  both  in  possession  the  stat- 
ute of  limitations  does  not  run.  Faggart  v. 
Bost  and  Norton  v.  McDevlt,  supra.  So  the 
defendants  must  fail  on  the  plea  of  the  stat- 
ute of  limitations. 

There  are  some  of  the  exceptions  as  to  evi- 
dence relating  to  the  defendant  Carrie's  go- 
mg  to  South  Dakota  and  obtaining  a  divorce 
and  marrying  the  defendant  Henry  that 
were  Irrelevant,  and  should  not  have  been  al- 
lowed. But  we  fail  to  see  what  bearing  it 
had  on  the  issues,  or  how  it  did  or  could 
have  atl'ected  the  findings  on  either  of  the  is- 
sues submitted.  We  are  therefore  unwilling 
to  grant  the  defendants  a  new  trial  for  these 
errors,  which  we  think  In  no  way  affected 
tbe  verdict  on  tbe  Issues  submitted.  While 
we  have  not  discussed  each  one  of  the  many 
exceptions  of  the  defendants,  we  have  care- 
fully examined  them  all,  and  find  no  error 
for  which  we  can  give  the  defendants  n  new 
trial. 

Affirmed. 


(131  N.  C.  106) 

LOFTIN  et  al.  t.  HTLL. 
(Supreme  Court  of  North  Carolina.    Oct.  7, 

1902.) 

BILLrS   AND   NOTES— nONA   FIDE   PURCHASER- 
FRAUD— NOTICB!— EVIDENCE. 

1.  Before  tbe  execution  of  a  note  for  $100, 
a  subsequent  assignee  thereof  was  asked  by  the 
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payee  as  to  the  solvency  of  the  maker,  and  re- 
plied that  .Jiis  note  would  be  good.  The  as- 
signee knew  thflt  the  payee  was  a  stranger,  and 
was  doing  some  kind  of  business  in  the  local- 
ity. Tbe  maker  resided  about  five  miles  distant 
from  the  town,  and  on  the  day  the  note  was  exe- 
cuted tbe  payee  returned  to  town,  and  assigned 
the  note  for  a  consideration  of  $30.  Held,  that 
the  assignee  had  knowledge  of  facts  sulllcient 
to  put  hmi  on  inquiry  as  to  the  character  of  the 
note. 

2.  The  maker  followed  the  payee  to  town, 
and,  on  ascertaining  that  the  assignee  held  the 
note,  informed  him  that  he  believed  it  fraudu- 
lent, and  showed  the  assignee  a  contract  be- 
tweeu  maker  and  payee,  reciting  the  supposed 
consideration,  field,  in  an  action  on  the  note 
by  the  assignee,  that  it  was  error  not  to  permit 
the  contract  in  evidence. 

3.  In  an  action  on  a  note  bv  an  assignee 
thereof,  evidence  tending  to  snow  that  the 
payee,  a  stranger  in  the  community,  and  known 
to  the  assignee  to  be  engaged  in  some  kind  of 
business,  was  engaged  in  a  fraudulent  business, 
and  had  defrauded  another  person,  whose  note 
he  had  t.akeu  in  the  course  of  that  business, 
and  that  those  facts. had  been  made  known  to 
the  assignee  before  he  purchased  the  note  in 
suit,  is  admissible  to  show  circumstances  calcu- 
lated to  attract  the  assignee's  notice. 

Appeal  from  superior  court,  Lenoir  county; 
Tlmberlake,  Judge. 

Action  by  S.  H.  Loftln  and  others  against 
R.  F.  Hill  on  a  promissory  note.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

N.  J.  Rouse,  for  appellant 

MONTGOMERY,  J.  The  plaintiff  Is  tbe 
assignee,  before  maturity,  of  a  plain  prom- 
issory note  for  the  amount  of  ?100,  payable 
to  W.  T.  Magee  &  Co.  The  defendant,  the 
maker,  in  his  defense,  pleaded  fraud  in  the 
treaty  leading  up  to  tbe  execution  of  the 
note,  failure  of  consideration,  equities  aris- 
ing out  of  a  contemporaneous  agreement  be- 
tween the  maker  and  the  payee,  and  that  tbe 
plaintiff  bad,  or  ought  to  have  bad,  notice 
of  all  those  matters;  and  he  further  pleaded 
notice  on  tbe  assignee's  part  that  tbe  payees 
were  doing  a  fraudulent  business,  and  that 
he  had  knowledge  of  such  facts;  that  his 
action  In  taking  the  note  amounted  to  bad 
faith,  and  that  he  did  not  t&ke  tbe  note  In 
good  faith,  and  for  value.  On  the  trial  (an 
appeal  from  a  justice's  cotut)  tbe  plaintiff, 
as  a  witness  In  bis  own  behalf,  testified  that 
he  bought  the  note  of  W.  T.  Magee,  before 
maturity,  and  for  value,  and  without  any 
knowledge  of  any  fraud;  that  be  paid  $30 
for  it;  that  Magee  was  a  stranger  in  the 
community,  and  asked  the  witness,  before 
taking  tbe  note  from  Hill,  the  defendant,  as 
to  Hill's  financial  standing;  and  that  he  told 
him  that  the  defendant  was  solvent,  and 
that  his  note  would  be  good.  Tbe  counsel 
for  the  defendant  asked  the  witness  "it  on 
Saturday  next  preceding  the  purchase  by 
witness  of  defendant's  note  In  controversy 
one  J.  K.  Alridge  did  not  ask  the  witness 
[plaintift]  whether  be  bad  purchased  from 
said  Magee  a  note  of  $100,  executed  by  said 
Alridge  to  said  Magee  &  Co.,  and,  upon  re- 
ceiving from  witness  an  affirmative  reply.  If 
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Bald  Alrldge  did  not  tell  witness  that  said 
Mngee  &  Co.  were  doing  a  fraudulent  busi- 
ness, and  that  he  held  a  contract  against 
said  note,  and  U  the  said  Alridge  did  not 
then  show  the  witness  [plaintiff]  the  said 
written  contract."  Upon  the  objection  of 
the  plaintiff  his  honor  excluded  the,  evi- 
dence. The  defendant,  on  being  examined 
as  a  witness  for  himself,  said:  "I  am  the 
defendant  in  this  action,  and  signed  the 
note  In  controversy.  W.  T.  Magee  came  to 
my  home,  about  five  miles  from  KInston, 
on  Monday  morning  about  10  o'clock.  After 
some  negotiation,  I  signed  the  note,  and  at 
the  same  time  we  both  signed  a  contract, 
upon  which  the  note  was  based.  Soon  after 
Slagee  left,  I  began  to  think  about  the  mat- 
ter, and  became  convinced  that  I  had  been 
'picked  up,'  and  Immediately  hitched  my 
horse  and  drove  to  Einston,  arriving  there 
about  1  o'clock  p.  m.  of  the  same  day  of 
the  execution  of  the  note.  After  a  few  mo- 
ments consultation  with  my  attorney,  I  went 
to  the  Bank  of  KInston,  and  learned  that  the 
note  had  not  been  offered  there.  I  then  went 
to  the  plaintiff's  bank,  and  found  that  he 
was  not  in.  I  then  went  out,  and  aoon 
found  the  plaintiff,  Loftln,  on  the  street,  and 
asked  him  If  he  had  bought  my  note.  He 
said  he  had.  I  said,  'Mr.  Loftin,  I  have 
been  "picked  up,"  and  want  to  get  my  note.' 
I  asked  hUn  what  he  paid  for  it,  but  he 
would  not  tell  me.  I  then  told  him  I  had 
been  defrauded,  and  wanted  to  get  my  note 
In,  and  would  pay  him  whatever  he  paid  for 
it  and  something  more.  He  said,  he  would 
not  take  it;  that  be  bought  it  to  make  money, 
and  would  have  to  have  what  It  called  for. 
I  then  left  him.  I  have  never  received  any 
fertilizer  distributors  or  other  benefits  under 
said  contract,  and  have  never  heard  from 
Magee  since,  and  have  investigated,  and 
found  that  there  is  no  such  concern  as  the 
Charlotte  Plow  Co."  The  defendant  then 
offered  to  introduce  the  contract  executed 
by  himself  and  Magee  contemporaneously 
with  the  note,  but  upon  the  objection  of  the 
plaintiff  his  honor  refused  to  admit  it  The 
contract  in  substance  provided  for  the  lease 
for  a  term  of  years  of  the  exclusive  right 
to  sell  a  patent  fertilizer  distributor,— the 
Fuller  fertilizer  distributor.  It  was  stipu- 
lated that  the  distributors  would  be  furnish- 
ed during  the  lease  through  the  Charlotte 
Plow  Company,  or  some  other  manufactory 
of  Magee's  selection.  The  lessee,  the  de- 
fendant was  to  sell  the  distributors  within 
the  territory  allotted  to  him,  and  to  pay  Ma- 
gee a  part  of  the  profits,  and  to  execute  his 
note  for  |100  as  a  security  for  the  payment 
of  the  profitst  It  was  further  agreed  in  the 
contract  that:  "If  the  parties  of  the  second 
part  shall  fail  to  pay  said  note  at  maturity, 
then  the  said  party  of  the  first  part  shall,  at 
his  option,  have  the  right  to  cancel  this  con- 
tract, and  take  back  the  sample  distributor; 
bat  If  at  th4  time  the  party  of  the  first  part 
shall  decide  to  cancel  the  said  contract  one- 


half  of  the  profits  on  the  distributors  sold  do 
not  equal  the  amount  of  the  said  note,  then 
the  party  of  the  first  part  shall  surrender 
to  the  parties  of  the  second  part  the  note 
above  referred  to,  upon  the  payment  to  the 
party  of  the  first  part  by  the  parties  of  the 
second  part  of  one-half  of  the  profits  on  the 
distributors  sold  up  to  the  said  time."  The 
defendant  then  offered  to  prove  by  the  wit- 
ness J.  K.  Alrldge  "that  on  Saturday  be- 
fore the  plaintiff  purchased  defendant  Hill's 
note  the  said  Alrldge  saw  the  plaintiff,  and 
told  him  he  had  heard  that  he  had  bought  a 
note  which  he  (Alrldge)  had  executed  to  Ma- 
gee &  Co.;  that  the  plaintiff  told  him  he  had. 
Thereupon  Alrldge  told  the  plaintiff  that 
Hagee  &  Co.  were  doing  a  fraudulent  busi- 
ness, and  defrauding  the  people  of  Lenoir 
county;  that  he  (Alrldge)  had  a  written  con- 
tract against  the  note,  which  contract  he 
showed  to  plaintiff,  and  be  read  it,"— but  on 
the  objection  of  the  plaintiff  the  court  re- 
fused to  allow  the  evidence.  The  defendant 
then  tendered  the  following  issue,  "Did  the 
plaintiff  take  the  note  sued  on  in  good  faith, 
and  for  value?"  and  the  court  declined  it, 
and  submitted  the  nsual  issue  in  debt,  and 
instructed  the  Jury  that,  if  they  believed  the 
evidence,  to  answer  the  issue  for  the  plain- 
tiff. The  defendant  excepted  to  each  ruling 
of  his  honor,  all  and  each  of  them  bearing 
upon  the  same  question;  and  we  think  the 
exceptions  were  well  taken.  It  Is  too  well 
settled  in  our  state  to  need  the  citation  of 
precedents  that  the  holder  of  a  negotiable 
note  is  presumed  to  be  the  proper  owner 
thereof,  and  that  he  had  received  it  before 
it  became  due,  for  a  valuable  consideration, 
in  usual  course  of  business;  and  that,  if  thefb 
be  fraud  or  illegality  in  the  inception  of  it, 
the  burden  is  upon  the  maker  to  show  it. 
But  that  presumption  is  only  prima  fa(^ 
evidence  of  such  ownership,  and  may  be 
rebutted  or  explained.  The  defendant  in- 
sists that  be  introduced  evidence,  and  also 
offered  evidence  which  was  rejected  errone- 
ously by  the  court,  tending  to  rebut  that 
presumption  by  showing  that  the  plaintiff 
was  not  a  bona  fide  purchaser  for  value, 
and  without  notice,  and  that  the  court  erred 
in  rejecting  the  proffered  evidence,  and  also 
in  refusing  to  submit  an  issue  upon  his  con- 
tentions, and  in  instructing  the  Jury  that,  if 
they  believe  the  evidence,  they  should  an- 
swer the  Issues  in  favor  of  the  plaintiff. 
"We  are  strongly  Inclined  to  the  view  that 
outside  the  rejected  evidence,  the  instruction 
to  the  Jury  was  erroneous.  Magee,  the 
payee  of  the  note,  was  a  stranger  in  the  com- 
munity, and  was  known  to  the  plaintiff  to  be 
doing  some  kind  of  a  business  with  the  peo- 
ple in  Lenoir.  Before  he  took  the  note  frOJn 
the  defendant,  the  plaintiff  talked  the  mat- 
ter over  with  Magee,  and  told  him  that  the 
defendant  was  solvent,  and  his  note  would 
be  good.  The  defendant  lived  five  miles  In 
the  country  from  KInston,  and  at  10  o'clock 
In  the  morning  executed  the  note.    Within 
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four  hours  after  that  time  Hagee  returned 
to  Klnston,  sold  the  note  to  the  plaintiff  for 
$30,  left  the  town,  and  has  never  been  heard 
of  since.  Also  the  plaintiff,  when  asked  by 
the  defendant  what  he  paid  for  the  note,  re- 
fused to  tell  him.  The  whole  conduct  of  the 
plnlntiff  was  so  utterly  repugnant  to  every 
idea  of  fair  and  open  dealing  as  to  shock 
the  sensibilities  of  the  ordinary  man,  and 
Is  80  suspicious  as  to  place  the  onus  on 
htm  of'  extending  his  Inquiries  In  reference  to 
the  circumstance  in  which  this  note  was 
given.  He  had  knowledge  of  such  facts  and 
circumstances,— those  which  we  have  recited, 
—which  made  it  Incumbent  on  him  to  In- 
quire 88  to  the  character  of  the  note  which 
he  purchased;  and,  that  being  so,  he  would 
be  alTected  with  knowledge  of  all  that  the 
inquiry  would  disclose.  Bunting  v.  Ricks,  22 
N.  C.  130,  32  Am.  Dec.  699;  Hulbert  v. 
Douglas,  94  N.  C.  122. 

It  follows  from  what  we  have  said  that 
the  Judge  ought  to  have  permitted  the  con- 
tract between  defendant  and  Magee  to  have 
been  read  in  evidence.  We  further  think 
that  the  evidence  of  Alrldge  was  competent 
As  we  have  said,  this  man  Magee  was  a 
stranger.  He  was  known  to  the  defendant 
as  engaged  In  some  kind  of  business  with 
the  people  of  Lenoir,  and  Alridge  offered  to 
prove  that  before  the  plaintiff  bought  the 
note  he  had  been  told  by  Alrldge  that  Magee 
was  engaged  in  a  fraudulent  business,  and 
had  defrauded  him,  and  showed  him  the 
evidence  of  it  in  writing.  The  plalntifTa 
counsel,  in  his  contention  that  the  evidence 
of  Alridge  was  not  competent,  cited,  among 
other  cases,  three  from  our  own  Reports,— 
Holmesly  v.  Hogue,  47  N.  C.  893,  Wlthrow 
V.  Blggerstaff,  87  N.  0.  176,  and  Winbome 
V.  Lasslter,  89  N.  O.  1.  We  think  the  law 
of  those  cases  does  not  apply  to  the  facta 
of  this  case.  In  the  first  of  them,— Holmesly 
V.  Hogue,— it  being  an  action  by  a  creditor  to 
establish  the  fraudulency  of  a  certain  con- 
veyance made  by  the  debtor,  defendant,  It 
was  held  that  a  fraudulent  transfer  of  other 
property,  which  had  been  made  by  the  de- 
fondant  to  another  person,  could  not  be  of- 
fered as  evidence  to  prove  the  fraud  under 
Investigation;  and  the  two  other  cases  in- 
volve the  same  rule  of  evidence.  In  our 
case  the  question  Is  whether,  in  a  suit  by 
the  assignee  of  a  note  against  the  maker, 
evidence  tending  to  show  that  the  payee,  a 
.stranger  in  the  community,  and  known  to 
the  assignee  to  be  engaged  in  some  kind  of 
business,  was  engaged  in  a  fraudulent  busi- 
ness, and  had  defrauded  another  person, 
whose  note  he  had  taken  in  the  course  of  that 
business,  and  that  those  facts  had  been  made 
known  to  the  assignee  before  he  purchased 
the  note  In  suit.  Is  admissible  to  show  circum- 
stances calculated  to  attract  the  assignee's 
notice,  put  him  on  his  guard,  and  stimulate 
inquiry  as  to  the  character  of  the  note. 
There  are  facts  In  this  case  not  found  hi 
Farthing  r.  Dark,  111  N.  C.  243,  16  S.  B. 


337,  and  the  decision  there  In  upholding  in 
Its  integrity  the  law  In  reference  to  the 
rights  of  the  holders  of  negotiable  notes  is 
the  extreme  limit  of  that  doctrine^  We  can 
go  no  further  with  It 
New  trial. 

(131  N.  C.  96) 
COOK  T.  AMERICAN  EXCH.  BANK  «t  «l 
(Supreme  Court  of  North  Carolina.    Oct  7, 
1902.) 

APPBAJV-RBMAND-DIRECrmO  JVDOMBNT— 
OPBNINO  DEFAULT. 
1.  Where  the  supreme  court  has  decided  that 
the  trial  court  erred  in  not  rendering  judgment 
for  plaintifF  b^  default,  and  has  remanded  the 
case,  it  Is  within  the  discretion  of  the  trial 
court  to  allow  defendant  to  answer;  Code,  { 
274,  authorizing  the  judge  to  allow  an  answer 
or  reply  to  be  made  after  the  time  limited. 

On  petition  for  rehearing.    Petition  grant- 
ed, and  Judgment  reversed. 
For  former  opinion,  see  41  S.  B.  67. 

Busbee  &  Busbee,  G.  W.  Ward,  and  Nor- 
rls  Morey,  for  petitioners.  B.  P.  Aydlett  and 
F.  H.  Busbee,  for  respondent 

MONTGOMERY,  3.  This  case  is  before 
ns  again  upon  the  defendants'  petition  to 
rehear.  We  have  had  it  under  consideration 
twice  before,  and  It  will  be  found  reported  In 
129  N.  C.  149,  39  S.  B.  746,  and  130  N.  G. 
183,  41  B.  B.  67.  On  the  first  apifeal  the 
plalntlflTs  alleged  grievances  were:  First 
the  refusal  of  the  court  below  to  grant  him 
a  judgment  upon  a  verified  complaint,  no  an- 
swer having  been  made;  and,  second,  that 
his  honor  vacated  the  attachment  which  bad 
been  sued  out  and  levied  upon  the  defendants' 
property  by  the  plaintiff.  The  vacation  of 
the  attachment  seemed  to  have  been  ac- 
quiesced in  by  the  plaintiff  when  It  came  to 
be  argued  here,  and  we  held  that  the  agree- 
ment entered  into  between  the  counsel  on 
both  sides,  and  set  out  In  the  first  reported 
case,  amounted  to  a  general  appearance  In 
the  action  by  the  defendants,  and  tliat  as 
the  complaint  was  filed  and  duly  verified, 
and  no  answer  having  been  made  for  two 
terms,  the  plaintiff  was  entitled  to  his  Judg- 
ment at  that  time,  and  that  the  Jndge  was 
In  error  In  refusing  It  We  are  of  that  opin- 
ion still  on  those  questions.  The  opinion 
of  this  court  In  the  first  appeal  reached  the 
superior  court  of  Dare  In  time  for  its  No- 
vember term,  1901,  when  the  plaintiff  moved 
for  Judgment  according  to  that  opinion.  At 
the  same  time  the  defendants,  still  claiming 
a  special  appearance,  entered  a  motion  to 
dismiss  the  action  "for  want  of  legal  Bervlcc." 
Later  the  defendants  withdrew  their  motion, 
and  asked  leave  of  the  court  to  answer  the 
complaint  The  court  refused  the  plaintiff's 
motion,  and  granted  to  the  defendants  leave 
to  file  an  answer,  which  was  done.  The 
plaintiff  appealed  from  both  mlings.    Upon 

T 1.  Se«  App«al  and  Bmr,  voL  t,  Oaat  Dig.  M 
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that  appeal  this  court  held  that  bis  honor 
below  erred  la  not  renaering  judgment  for 
the  plaintiffs,  and  that  It  was  not  within  his 
discretion  to  reopen  the  case  for  further 
pleadings,  or  for  any  other  purpose.  The  rea- 
son assigned  by  this  court  for  its  holding 
was  that  the  matter  In  controversy  had  been 
concluded  by  the  decision  of  this  court  on 
the  first  appeal;  in  other  words,  that  the 
opinion  of  this  court  In  the  first  appeal  was  a 
final  determination  of  the  matter  in  contro- 
versy between  the  parties.  After  a  full  con- 
sideration of  the  petition  to  rehear,  w^  think 
there  was  error  in  our  conclusion  upon  the 
last  appeal. 

We  overlooked  the  full  significance  of  the 
case  of  Griflln  v.  Light  Co.,  Ill  N.  C.  434, 
16  S.  K  423.  There  the  plaintiff  bad  put  in 
a  verified  complaint,  and  the  defendant  bad 
failed  to  verify  its  answer,  and  the  Judge  be- 
low had  refused  to  grant  Judgment  for  the 
plaintiff  on  the  motion  of  his  counsel.  This 
court  said  that  that  was  appealable  error, 
and  the  court  added:  "Since,  however,  the 
case  goes  back,  it  will  be  in  the  discretion 
of  the  judge  below  to  permit  a  verified  an- 
swer to  be  filed."  Code,  §  274.  Whether  be 
will  permit  this  should  largely  depend  wheth- 
er the  defendants  can  satisfy  him  that  they 
had  a  meritorious  defense,  for  it  is  unques- 
tionably true  that  "a  delay  of  justice  Is  often 
a  denial  of  justice." 

It  was  in  the  power  of  this  court  to  have 
entered  a  Judgment  here  upon  the  first  ap- 
peal, but  it  was  not  done.  So  the  case  was 
sent  back  to  the  superior  court  with  a  deci- 
sion upon  the  question  then  involved;  1.  e., 
the  right  of  the  plaintiff  to  his  judgment  un- 
der the  then  existing  circumstances,  where 
there  was  a  verifiea  complaint  and  no  an- 
swer. There  was  no  Judgment  in  the  court 
below  at  the  time  of  the  decision  of  this 
court,  nor  has  one  ever  been  rendered  in 
that  court  up  to  this  time.  When,  there- 
fore, the  plaintiff  made  his  motion  for  Judg- 
ment, and  the  defendant  asked  leave  to  file 
an  answer,  his  honor,  looking  at  the  case  In 
all  its  aspects,  considered  it  proper  to  let 
the  defendant  be  heard  by  an  answer,  and 
upon  a  reconsideration  of  the  whole  matter 
we  are  decidedly  of  the  opinion  that  the  rul- 
ing was  a  correct  one.  And  this  view  of  the 
case  in  no  wise  conflicts  with  the  cases  of 
Calvert  v.  Peebles,  82  N.  O.  334,  and  Dob- 
son  T.  Simonton,  lOU  N.  C.  66,  6  S.  E.  3C9. 
In  those  cases  it  was  held  that,  where  this 
court  affirmed  the  Judgment  of  the  court  be- 
low, that  court  had  no  right  or  power  to 
dlstnrb  or  modify  the  judgment  in  any  re- 
spect, and  that  such  judgment  could  only  be 
corrected  or  modified  by  a  direct  proceed- 
ing, as  pointed  out  in  those  last-mentioned 
cases.  Neither  is  the  case  of  Banking  Co. 
v.  Morehead,  126  N.  C.  279,  35  S.  B.  593,  in 
conflict  with  this  decision,  for  the  reason  that 
the  judgment  of  the  superior  court  was  not 
altered  or  modified  by  the  proceedings  which 
took  place  after  the  decision  of  this  court 


The  Judgment  was  not  Interfered  with  by 
those  proceedings,  but  only  the  respective 
liabilities  of  the  defendants  to  each  other, 
and  not  to  the  plaintiff,  were  investigated. 

In  retracing  our  steps  in  this  case  to  the 
path  of  former  adjudications,  we  are  glad 
that  we  have  corrected  &  mistake  of  practice 
and  not  one  Involving  the  rights  of  property. 

Petition  allowed,  and  case  remanded  for 
further  proceedings.    Petition  allowed. 


asi  N.  c.  U7) 
PERRY  T.  BANC  OF  SMITHFIELD. 
(Sapreme  Court  of  North  Carolina.    Oct  7, 
1902.) 

CHECKS-AOnON    BT    HOLDBB-UABIUTT    OF 
BANK. 

1.  In  a  cash  sale  of  cotton  the  seller  accepted 
the  buyer's  check  In  payment.  The  buyer  sold 
a  part  of  it  to  a  third  party,  drawing  bis  draft 
on  him  for  the  payment,  and  depositing  it,  with 
the  bill  of  lading,  to  his  credit  in  the  bank  on 
which  the  check  was  drawn.  The  bank  cred- 
ited the  draft  to  the  buyer's  account,  and  hon- 
ored checks  drawn  by  him,  until  his  credit  was 
reduced  below  the  amount  of  the  check  held  by 
the  seller,  without  knowledge  that  he  had 
bouRht  the  cotton  on  an  agreement  to  pay  cash. 
Held,  that  the  seller  could  not  maintam  an  ac- 
tion against  the  bank  for  the  purchase  money. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court  Johnston  coun 
ty;  Robinson,  Judge. 

Action  by  J.  W.  Perry  against  the  Bank  of 
Smlthfield.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals:    Reversed. 

F.  H.  Busbee  and  T.  M.  Argo,  for  appellant. 
Jas.  H.  Pou  and  Allen  &  Dortch,  for  appellee. 

CLARK,  J.  On  October  4,  1900,  the  plain- 
tiff sold  to  one  Hudson  43  bales  of  cotton  for 
cash  $2,064,  and  took  l^is  check  therefor  on 
defendant  bank.  On  presentation  of  the  check 
October  eth,  payment  was  refused,  the  amount 
to  the  credit  of  the  drawer  being  then  only 
$630.  Hudson,  after  the  purchase  of  the  43 
bales  from  the  plahitiff,  sold  23  bales  thereof, 
and  27  bales  bought  from  another  party,  to 
the  Roxboro  Mills,  for  $2,436,  and  drew  his 
draft  on  them  for  said  amount  which  he  de- 
posited in  said  bank  to  his  credit  with  bill 
of  lading  for  said  50  bales  attached.  The  oth- 
er 20  bales  bought  of  plaintiff  were  returned 
to  him  by  Hudson,  after  payment  of  his  check 
had  been  refused  by  the  bank,  and  the  plain- 
tiff seeks  in  this  action  to  recover  of  the  bank 
only  $1,127,  balance  due  him  by  Hudson. 

His  honor  correctly  Instructed  the  Jury  that, 
applying  the  rule,  "the  first  money  in,  the 
first  money  out"  (Boyden  v.  Bank,  66  N.  O. 
13),  the  credit  on  the  bank's  book  October  6, 
1900,  was  part  of  proceeds  of  the  cotton 
bought  by  Hudson  and  resold  by  him  to  the 
Roxboro  Cotton  Mills.  But  the  bank  did  not 
induce  the  plaintiff  to  part  with  his  cotton, 
as  In  Smith  v.  Toung,  109  N.  C.  224,  13  8. 
B.  735.    It  took  the  drafts  on  the  Roxboro 

fl.  See  Banks  and  Banklnc.  voL  t.  Cant.  Dig.  H 
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Cotton  Mills  without  knowledge,  as  appears 
by  plaintiff's  evidence,  that  the  cotton-  had 
been  bought  upon  an  agreement  to  pay  cash. 
If  there  was  fraud,  the  bank  was  not  a  party 
to  It.  When  the  draft  on  the  Hoxboro  Mills 
was  delivered  to  the  bank,  the  value  thereof 
was  placed  to  Hudson's  credit  In  the  ordinary 
course  of  business,  and  all  of  said  credit  was 
paid  out  on  Hudson's  check,  save  $630,  before 
the  bank  had  notice  that  Hudson  had  not  paid 
Perry  for  the  cotton.  The  plaintiff  has  no 
claim  upon  the  bank  by  reason  of  the  check 
drawn  on  It  by  Hudson,  which  It  has  never 
accepted  or  agreed  to  pay  (Commercial  Nat 
Bank  of  Charlotte  v.  First  Nat.  Bank,  118  N. 
C.  783,  24  S.  E.  524,  32  L.  R.  A.  712,  54  Am. 
St  Rep.  753),  even  though  there  should  be 
standing  to  the  credit  of  the  drawer  on  the 
books  of  the  bank  a  sum  more  than  sufficient 
to  meet  the  check  (Cincinnati,  H.  &  D.  R. 
Co.  v.  Metropolitan  Nat  Bank  [Ohio]  42  N. 
B.  700,  31  L.  R.  A.  653,  56  Am.  St  Rep.  700), 
in  which  the  conflicting  authorities  are  cited. 
The  following,  quoted  therefrom,  we  think 
states  the  law  correctly,  and  certainly  accords 
with  our  own  decision  supra  (118  N.  0.  783, 
24  S.  EL  524,  32  L.  E.  A.  712,  54  Am.  St 
Rep.  753):  "Deposits  become  the  absolute 
property  of  the  bank.  Impressed  with  no  trust; 
and  the  bank's  right  to  use  the  money  for 
its  own  benefit  is  immediate  and  continuous, 
which  right  constitutes  the  consideration  for 
the  bank's  promise  to  the  depositor.  The 
bank's  agreement  with  the  depositor  involves 
or  implies  no  agreement  with  the  holder  of  a 
check.  The  giving  of  a  check  is  not  an  as- 
signment of  so  much  of  the  creditor's  claim. 
It  passes  no  title,  legal  or  equitable,  to  the 
holder  In  the  moneys  previously  deposited; 
nor  does  it  create  a  lien  on  the  fund,  for 
there  is  no  special  fund  out  of  which  the 
check  can  be  paid;  nor  does  it  transfer  any 
money  to  the  credit  of  the  holder.  It  is  sim- 
ply an  order  which  may  be  countermanded 
and  payment  forbidden  any  time  before  it  Is 
actually  cashed  or  accepted.  If  accepted,  then 
the  agreement  Is  to  pay  according  to  the  terms 
of  the  check  or  acceptance,  but  until  then 
the  payee  looks  exclusively  to  the  drawer.  He 
can  maintain  no  action  against  the  bank,  for 
the  bank  owes  to  the  payee  no  legal  duty, 
and  an  action  at  law  cannot  be  maintained  un- 
less there  Is  shown  to  have  been  a  failure  of 
legal  duty.  Being  liable  to  the  drawer  to 
account  with  him  for  failure  to  honor  his 
check,  the  bank  cannot  on  either  legal  or  eq- 
uitable considerations,  be  held  at  the  same 
time  liable  to  the  holder  of  the  check.  Tested 
by  these  rules,  the  plaintiff  can  have  no  cause 
of  action  against  the  bank."  To  same  effect. 
Bank  v.  Millard,  77  U.  S.  152,  19  L.  Ed.  897. 
It  was  the  plaintiff's  own  fault  that  he  took 
an  order  on  another  party,— a  check  on  the 
bank,— Instead  of  requiring  the  cash.  The 
credit  was  extended  to  Hudson,  not  to  the 
bank.  The  $G30  to  the  credit  of  Hudson  when 
the  check  was  presented  was  not  a  special 
fund,  nor  in  fact  any- fund  which  could  be  fol- 


lowed. It  was  simi^  an  indebtedness  from 
HudsoB  to  the  bank,  which  the  latter  could 
discharge  by  paying  SBbsequently  ether  checks, 
or  by  charging  up  to  Hudson  any  indebted- 
ness it  held  against  blm.  If  It  did  neither. 
It  would  remain  an  indebtedness  for  which 
Hudson  could  bring  action,  but  not  the  plain- 
tiff. It  would  seriously  impair  the  usefulness 
of  banks,  which  are  accustomed  to  credit  to  a 
depositor  any  proceeds  of  drafts  with  bill  of 
lading  attached.  If,  whenever  It  turns  out  that 
the  depositor  has  not  paid  in  full  for  the  prop- 
erty bought  by  him,'  the  seller  can  hold  the 
bank  responsible  for  the  balance  of  the  pur- 
chase money,  which  Is  a  matter  between  seller 
and  buyer,  and  which  cannot  concern  the 
bank  when  the  seller  has  turned  over  the  prop- 
erty to  the  depositor.  If  the  title  Is  defective, 
that  concerns  the  party  In  receipt  of  the  cot- 
ton, and  not  the  bank.  Finch  v.  Gregg,  120 
N.  0.  176,  35  S.  E.  251,  49  L.  R.  A.  679, 
and  Bank  v.  DavU,  114  N.  0.  343,  19  S.  B. 
280,  41  Am.  St  Rep.  795,  relied  on  by  the 
plaintiff,  have  no  application  to  the  facts  of 
this  case. 

In  the  Instructions  given,  that  the  plaintiff 
could  reclaim  the  property  or  the  proceeds 
thereof  in  the  hands  of  the  defendant  bank, 
there  wis  error. 

DOUOLAS,  J.,  dlssenta. 


(in  N.  C.  U4) 

ARNOLD  et  al.  t.  DENNIS  et  aL 
(Supreme  Court  of  North  Carolina.   Oct  7, 

1902.) 
APPBAI^OBFECnVB  STATEMENT— REMAND. 
1.  Where  no  evidence  is  sent  up  in  an  action 
In  which  plaintiffs  allege  a  tenancy  in  common 
with  defendants,  and  pray  for  a  sale  for  par- 
tition, and  defendants  plead  sole  seisin,  and  the 
statement  of  the  case  fails  to  state  in  what  re- 
lation the  parties  stand  to  each  other,  or  to 
testator,  or  to  the  devisee  under  his  will  the 
construction  of  which  is  the  object  of  the  ap- 
peal, the  case  will  be  remanded  for  a  fnller 
statement  of  facts. 

Appeal  from  superior  court  Harnett  coun- 
ty;   Robinson,  Judge. 

Proceeding  1^  William  Arnold  and  others 
against  W.  D.  Dennis  and  others  for  parti- 
tion. From  a  Judgment  for  defendants, 
plaintiffs  appeat    Remanded  for  new  triat 

Murchlson  &  Johnson,  for  appellants.  Stew- 
art &  Godwin,  for  appellees. 

PER  CURIAM.  In  this  case  made  up  by 
tile  counsel  we  are  unable  to  make  a  decision 
for  want  of  a  suiBclent  statement  of  the 
'facts.  The  plaintiffs  allege  a  tenancy  in 
common  with  the  defendants,  and  pray  for 
a  sale  for  partition.  The  defendants  plead 
sole  seisin.  There  is  no  evidence  sent  up, 
and  the  statement  of  the  case  falls  to  state 
in  what  relation  the  parties  stand  to  each 
other,  or  to  the  testator,  or  to  the  devisee 
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Nancy  B.  Tbomas,  named  in  the  seventli 
item  of  the  viU\  th«  constractlon  of  which 
seems  to  have  been  the  object  of  the  ap- 
peai.  The  case  must  be  remanded  for  a 
fuller  statement  of  the  facts  to  be  brought 
out  on  a  new  trial. 
New  trlai. 

(131  N.  C.  US) 

ARNOLD  et  al.  t.  HARDT  et  ux. 

(Bnpreme  Conrt  of  North  Carolina.    Oct.  7, 

1902.) 

APPEAL-CASE— STATBMENT  OF  FACTS. 
1.  On  an  appeal  inTolving  the  construction  of 
a  will  in  which  it  is  essential,  for  a  determina- 
tion, to  know  whether  or  not  a  certain  person 
died  without  issue,  a  statement  in  the  case 
made  up  by  coousel,  that  "plaintiffs  claim  that 
be  died  without  issue,"  is  not  suSlclent. 

Appeal  from  superior  conrt,  Harnett  coun- 
ty;   Robinson,  Judge. 

Ejectment  by  William  Arnold  and  others 
against  O.  Hardy  and  wife.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Re- 
manded for  new  trial. 

Murchlson  &  Johnson,  for  appellants.  O. 
J.  Spears  ajid  T.  M.  Argo,  for  appellees. 

PER  CURIAM.  For  the  reasons  given 
in  the  case  of  Arnold  v.  Dennis  (at  this  term 
of  court)  42  8.  B.  652,  and  also  for  the  addi- 
tional reason  that  It  does  not  appear  that  F. 
H.  Thomas,  the  devisee  In  Item  8  of  the  will 
(a  construction  of  which  seems  to  be  the 
purpose  of  the  appeal),  died  without  issue, 
the  most  material  part  of  the  case,  this  case 
must  go  back  for  a  new  trial.  It  Is  said  In 
the  statement  of  the  case  that  "plaintiffs 
claim  that  he  died  without  Issue,"  but  sure- 
ly that  must  be  found  as  a  fact  before  It 
can  be  expected  that  we  should  make  a 
decision  in  the  matter.  The  case  was  made 
up  by  counsel. 

New  trial. 


(Ul  M.  C.  103) 

HOUSE  T.  SEABOARD  AIR  LINE  R.  CO. 

(Snpreme  Court  of  North  Carolina.     Oct   7, 

1902.) 

NONSUIT— RAILROADS— PERSONAL  INJURIES- 
CONTRIBUTORY  NEGLIGENCE  —  CONFUCT- 
INO  EVIDENCE  —  JURY  QUESTION  —  BURDEN 
OF  PROOF. 

1.  On  motion  for  nonsuit,  plaintiff's  evidence 
mnst  be  accepted  as  true,  and  all  the  evidence 
must  be  construed  most  favorably  to  him. 

2.  Where  there  is  a  conflict  in  tlie  evidence 
in  an  action  against  a  railroad  company  for  in- 
jnries  received  by  plaintiff,  the  question  of  con- 
tributory negligence  is  for  the  jury  under  proper 
inatrnctions. 

3.  Where  there  is  a  conflict  in  the  evidence  as 
to  contributory  negligence,  in  an  action  for 
injuries  received  by  plaiutlJBf,  the  court  cannot 
direct  a  verdict  for  defendant;  he  having,  nn- 
der  Acts  1887,  c.  33,  requiring  contributory 
negligence  to  be  pleaded  and  proved,  the  burden 
of  proving  contributory  negligence. 


Appeal  from  superior  court,  Franklin  coun- 
ty; Justice,  Judge. 

Action  by  J.  W.  House  against  the  Sea- 
board Air  Line  Railroad  Company.  Judg- 
ment of  nonsuit,  and  plaintiff  appeals.  R« 
Tersed. 

F.  S.  Sprulil,  for  appellant  Day  &  Bell, 
for  appellee. 

COOK,  J.  Upon  the  conclusion  of  the  evi- 
dence, defendant  moved  the  judge  to  instruct 
the  jury  that,  considering  all  the  evidence,  it 
would  be  their  duty  to  answer  the  second  Is- 
sue, to  wit,  "Did  plaintiff  by  his  own  negli- 
gence contribute  to  his  ov^n  injury?"  "Yes." 
The  judge  thereupon  intimated  that  he  would 
so  hold,  and  so  Instruct  them;  plaintiff  sub- 
mitted to  a  nonsuit,  and  appealed. 

After  carefully  Reading  the  evidence  of 
plaintiff,  and  that  of  defendant  (69  pages  of 
the  printed  record),  we  And  it  to  be  very  con- 
flicting. If  the  evidence  of  plaintiff  be  be- 
lieved (and  it  must  be  accepted  as  true,  and 
all  the  evidence  construed  in  the  most  favor- 
able light  to  him,  upon  a  motion  to  nonsuit), 
then  the  jury  would  'be  warranted  in  finding 
that  he  was  not  negligent;  while  if  that  of 
plaintiff  be  not  believed,  and  that  of  defend- 
ant should  be  believed,  then  the  Jury  would 
be  warranted  in  finding  that  he  was  negli- 
gent, and  but  for  such  negligence  the  Injury 
would  not  have  occurred.  What  Is  negli- 
gence, or  contributory  negligence,  is  a  ques- 
tion of  law  upon  a  given  or  ascertained  state 
of  facts,  to  be  decided  by  the  court  But 
when  the  facts  are  not  ascertained,  and  are 
In  dispute,  then  negligence  becomes  a  mixed 
question  of  law  and  fact  and  It  is  the  duty 
of  the  Judge  to  leave  the  question  of  fact  to 
be  found  by  the  Jury  under  proper  Instruc- 
tions concerning  the  rule  of  ordinary  care, 
and  to  apply  the  law  to  the  facta  as  they 
may  find  them.  Miller  v.  Railroad  Co.,  128 
N.  C.  26,  38  S.  E.  29,  and  cases  there  cited; 
Moore  v.  Railway  Ck>.,  128  N.  C.  455,  39  S.  B. 
57. 

Here,  the  facts  were  not  found,  and  the 
evidence  concerning  them  conflicting,  with 
the  burden  of  proving  contributory  negligence 
resting  upon  defendant  Acts  1887,  c.  83. 
So  hla  honor  erred  In  ruling  that  he  would 
dhrect  the  Jury  to  answer  the  second  issue, 
"Yes."  The  principle  that  the  court  cannot 
direct  a  verdict  In  favor  of  a  party  upon 
whom  rests  the  burden  of  proof  Is  now  too 
well  settled  to  admit  of  discussion.  Cox  y. 
RaUroad  Co.,  123  N.  O.  604,  31  &  B.  848, 
and  cases  there  cited.  Under  rule  31  of  the 
rules  of  practice  of  this  court  (89  S.  E.  vlil), 
plaintiff's  motion  is  allowed,  and  the  entire 
cost  of  printing  the  transcript  on  appeal  will 
be  taxed  against  defendant 

New  trial. 
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aSl  N.  C.  143) 

ARRINGTON  r. 


ARRINGTON. 


(Supreme  Court  of  North  Carolina.     Oct.  14, 
1902.) 

APPEAL— LAW    OF   THE    CASE— BANKRUPTCY- 
FINAL  JUDOMENT  FOR  ALIMONY— EFFECT 
OF  DISCHARGE  OF  BANKRUPT. 

1.  Where,  on  a  prior  appeal,  it  was  held  that 
a  foreign  judgment  for  alimony  was  a  final 
judgment,  and  therefore  enforceable  in  the 
state  of  North  Carolina,  such  decision  consti- 
tuted the  law  of  the  case,  and  was  not  review- 
able on  a  subsequent  appeal. 

2.  A  final  judgment  for  alimony  Is  a  judg- 
ment provable  against  the  estate  of  a  bankrupt, 
and  hence  the  banl^rupt's  discharge  coustitutes 
a  discharge  from  the  judgment. 

Appeal  from  superior  court,  Wake  county; 
Allen,  Judge. 

Action  by  P.  D.  B.  Arrlngton  against  W. 
H.  Arrlngton  to  enforce  a  foreign  judgment 
for  alimony.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversefl. 

F.  S.  SpruIU  and  Shepherd  &  Shepherd,  for 
appellant.  Marion  Butler  and  J.  W.  Hins- 
dale, Jr.,  for  appellee. 


PDRCHES,  C.  J.  This  Is  an  action  brought 
In  the  superior  court  of  Wake  coimty  to  en- 
force the  collection  of  alimony  due  the  plain- 
tiff under  a  decree  of  a  court  of  competent 
jurisdiction  In  the  state  of  Illinois.  The 
plaintiff's  right  to  recover  in  this  action  la 
contested  by  the  defendant  upon  the  ground 
that  it  appeared  that  the  plaintiff  obtained  a 
decree  for  divorce  a  yioculo  matrimonii,  and 
alimony  is  not  allowed  by  the  laws  of  North 
Carolina  where  this  Is  the  case.  Also  upon 
the  grdund  that  the  decree  for  alimony  In 
the  state  of  Illinois  was  not  a  flnal  Judgment, 
and  .for  that  reason  could  not  be  the  basis 
of  an  action  in  this  state.  Defendant  also 
pleaded  the  statute  of  limitations,  and,  the 
Judge  of  the  superior  court  being  of  opinion 
tnat  plaintiff's  right  of  action  was  barred  by 
the  statute  of  limitations,  the  plaintiff  sub- 
mitted to  a  Judgment  of  nonsuit,  and  appeal- 
ed to  this  court.  Upon  the  bearing  in  this 
court  it  was  held  that  plaintiff's  right  of  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tions, nnd  that  the  judgment  sued  on  was  a 
flnal  judgment,  and,  although  alimony  is  not 
allowed  in  this  state  upon  a  decree  of  abso- 
lute divorce,  that,  as  It  was  admitted  that  it 
was  so  allowed  by  the  laws  of  Illinois,  and 
as  the  constitution  of  the  United  States  (ar- 
ticle 4,  §  1)  required  the  courts  of  this  state 
to  give  to  the  judgments  of  Illinois  the  same 
validity,  force,  and  effect  they  had  In  that 
state,  this  court  held  that  plaintiff  was  enti- 
tled to  recover  upon  a  proper  authentication 
of  said  Judgment  127  N.  C.  190,  37  S.  B. 
,112.  We  theta  held  that  the  Illinois  judg- 
'  ment  sued  on  was  a  flnal  Judgment,  and  we 
so  hold  now.  And  as  the  bankrupt  act  pro- 
vides for  the  proof  of  Judgments  against  the 
bankrupt's  estate,  we  hold  that  this  Illinois 
Judgment  was  a  provable  claim,  and  a  dis- 


charge in  bankruptcy  Is  a  discharge  against 
the  same. 
Error. 

DOUGLAS,  J.  (concurring).  I  am  con- 
strained to  concur  In  the  opinion  of  the  court 
as  a  matter  of  law  as  well  as  Justice  under 
the  peculiar  circumstances  of  this  case.  And 
yet  I  am  not  inadvertent  to  the  cases  of 
Lynde  v.  Lynde,  181  U.  S.  183,  21  Sup.  Ct 

555,  45  L.  Ed.  810,  and  Audubon  t.  Shufeldt, 
181  U.  S.  575,  21  Sup.  Ct.  735,  45  L.  ^d.  1009. 
In  the  former  it  was  held  (after  tbe  rendi- 
tion of  our  former  opinion  in  this  case),  on 
appeal  from  the  court  of  appeals  of  New 
York,  that  the  courts  of  that  state  were 
bound  by  a  decree  for  alimony  rendered  in 
the  state  of  New  Jersey  only  to  the  extent 
of  the  alimony  therein  declared  to  be  due 
and  payable  at  the  rendition  of  the  decree. 
The  court  says,  on  page  187,  181  U.  S.,  page 

556,  21  Sup.  Ct,  45  L.  Ed.  1009:  "The  de- 
cree [in  New  Jersey]  for  the  payment  of 
$8,840  was  for  a  fixed  sum  already  due,  and 
the  judgment  of  the  court  below  was  properly 
restricted  to  that  The  provision  of  the  pay- 
ment for  alimony  in  the  future  was  subject 
to  the  discretion  of  the  court  of  chancery  of 
New  Jersey,  which  might  at  any  time  alter 
it  and  was  not  a  final  judgment  for  a  fixed 
sum.  The  provisions  for  bond,  sequestra- 
tion, receiver,  and  injunction,  being  in  the 
nature  of  execution,  and  not  of  Judgment 
could  have  no  extraterritorial  operation;  but 
the  action  of  the  courts  of  New  York  in  these 
respects  depended  upon  the  local  statutes 
4nd  practice  of  the  state,  and  involved  no 
federal  question."  I  have  quoted  this  para- 
graph because  it  clearly  and  forcibly  ex- 
presses my  reasons  for  dissenting  from  the 
former  opinion  of  this  court  in  the  case  at 
bar.  However,  this  court  decided  that  the 
Illinois  Judgment  fur  future  alimony  was  a 
final  Judgment  which  could  neither  be  re- 
viewed nor  modified  in  the  courts  of  this 
state.-  That  decision  became  the  law  of  this 
case,  and  is  now  binding  to  that  extent  upon 
this  court  Setzer  v.  Setzer,  129  N.  C.  29G, 
40  S.  E.  62;  Illinois  v.  nilnols  Cent  B.  Co., 
184  U.  S.  77.  22  Sup.  Ct  300,  46  L.  BU.  44a 
In  Audubon  v.  Shufeldt  181  U.  S.  575,  21 
Sup.  Ct  735,  45  L.  Ed.  1009,  the  court  held 
tbat  "alimony,  whether  in  arrear  at  the  time 
of  an  adjudication  in  bankruptcy,  or  accru- 
ing afterwards,  la  not  provable  In  bankrupt- 
cy, or  barred  by  the  discharge."  As  this  Is 
a  federal  question,  I  would  feel  bound  by 
this  decision  if  it  directly  applied  to  the  pe- 
culiar facts  of  the  case  at  bar.  The  deciston 
Is  evidently  based  upon  the  dominating  Idea 
that  a  decree  for  alimony  Is  not  a  final  Judg- 
ment or  decree.  The  court  says,  on  page 
577,  181  U.  S.,  page  736,  21  Sup.  Ct,  45  L. 
Bid.  1009:  "Generally  speaking,  alimony  may 
be  altered  by  the  court  at  any  time,  as  the 
circumstances  of  the  parties  may  require. 
The  decree  of  a  court  of  one  state.  Indeed, 
for  the  present  payment  of  a  definite  sum  of 


Digi 


zedbyV^OOgie 


N.C> 


COLEMAN  T.  HOWELK 


666 


money  as  alimony,  Is  a  record  which  Is  enti- 
tled to  full  faith  and  credit  In  another  state, 
and  may,  therefore,  be  there  enforced  by 
suit  But  its  obligation  In  that  respect  does 
not  affect  Its  nature.  In  other  respects  ali- 
mony cannot  ordinarily  be  enforced  by  action 
at  law,  but  only  by  application  to  the  court 
which  granted  It,  and  subject  to  the  discre- 
tion of  that  court  •  •  •  And,  as  the 
court  of  appeals  of  the  District  of  Columbia 
has  more  than  once  said:  'The  allowance 
of  alimony  is  not  In  the  nature  of  an  abso- 
lute debt.  It  is  not  unconditional  and  un- 
changeable. It  may  be  changed  in  amount, 
even  when  in  arrears,  upon  good  cause 
shown  to  the  court  having  Jurisdiction.' " 
Herein  lies  the  difference.  If  our  former  de- 
cision was  correct,— and  it  cannot  now  be 
questioned  by  either  party  to  the  action,— the 
plaintiff  sued  upon  a  final  judgment  upon  a 
fixed  sum  then  due.  In  the  enforcement  of 
which  this  state  had  no  discretion  whatever. 
Such  a  judgment  comes  clearly  within  the 
terms  of  the  bankrupt  act  of  1898,  which  in- 
cludes, In  section  63,  among  the  debts  which 
may  be  proved  In  bankruptcy,  "a  fixed  lia- 
bility, as  evidenced  by  a  Judgment  or  an  In- 
strument In  writing,  absolutely  owing."  If 
the  plaintiff's  Illinois  judgment  had  not  been 
held  to  be  a  "fixed  liability,"  It  would  have 
been  subject  to  review  in  this  state,  where, 
on  grounds  of  public  policy,  no  alimony  is 
allowed  upon  a  divorce  a  vinculo.  In  con- 
curring In  the  opinion  of  the  court  I  feel  that 
the  spirit  and  Intent  of  the  law  have  been 
followed,  albeit  by  a  somewhat  circuitous 
route,  not  entirely  of  my  own  choosing. 

CT'ARK,  J.  (concurring).  When  this  cause 
was  here  before  (127  N.  C.  190,  37  S.  B.  112), 
two  members  of  the  court  dissented,  giving 
as  one  ground  of  dissent  that  the  causa  litis, 
being  a  judgment  for  future  alimony,  was  In- 
terlocutory, and  an  action  could  not  be  main- 
tained thereon;  citing  Lynde  v.  Lynde,  162 
N.  Y.  418,  56  N.  B.  970,  48  L.  E.  A.  679,  76 
Am.  St.  Rep.  322,  which  has  been  since  sus- 
tained on  writ  of  error.  181  U.  S.  183,  21 
Sup.  Ct  565,  43  L.  Ed.  810.  But  the  majority 
of  this  court  sustained  plaintiff's  contention 
that  it  was  a  final  judgment,  and  therefore 
an  action  could  be  maintained  upon  It.  Kow 
that  the  defendant  has  obtained  bis  dis- 
charge in  bankruptcy,  the  plaintiff  Is  again 
before  the  court,  contending  that  the  Illinois 
Judgment  for  alimony  was  not  a  final  judg- 
ment, and  hence  the  discharge  in  bankruptcy 
does  not  release  defendant's  liability.  In 
view  of  the  subsequent  decision  of  the  fed- 
eral supreme  court  above  cited.  It  may  be 
said  here  that,  If  this  matter  were  before  us 
on  a  rehearing,  we  would  reverse  our  former 
decision;  but  that  decision  Is  the  law  of  this 
case,  for  a  rehearing  is  not  admissible  nnder 
the  form  of  another  appeal.  Perry  v.  Rail- 
road Co.,  129  N.  C.  333,  40  S.  B.  191,  and 
cases  there  cited.  But  the  plaintiff  is  in  no 
■wUe  hurt    Could  we,  on  this  second  appeal. 


reverse  our  former  decision,  and  hold  the 
Illinois  judgment  Interlocutory,  this  action 
must  be  dismissed.  Adhering,  as  we  must, 
to  that  decision  as  the  law  of  this  case,  the 
Illinois  judgment  Is  a  final  Judgment,  and 
the  defendant  is  protected  by  the  discharge 
In  bankruptcy.  So,  quacunque  via,  this  long 
litigation  is  at  an  end. 

COOK,  J.,  cop^nrs  with  CLARK,  J. 


(131  N.  C.  125) 

COLEMAN  et  al.  r.  HOWELL  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  14, 
1902.) 

ADMINISTRATORS  —  JUDGMENTS  —  COIAAT- 
ERAL  ATTACK— JUDGMENTS  OF  COURTS  OF 
OTHER  STATES  —  FRAUD  —  CONCLUSIVENESS 
OP  DECISIONS-JUDGMENTS  ON  PLEADINGS - 
INJUNCTION— CONTINUANCE  TO  HEARING. 

1.  Where,  in  an  action  against  an  adminis- 
trator and  others,  it  is  alleged  that  defendant's 
intestate,  as  administrator  of  another,  fraudu- 
lently converted  the  asE^ts  of  his  intestate  in 
another  state,  the  fact  that  the  courts  of  such 
state  discharged  an  administratrix  of  defend- 
ant's intestate  was  immaterial,  there  being  no 
allegation  of  maladministration  against  her. 

2.  Const.  C.  S.  art.  4,  §  1,  declaring  that  full 
faith  and  credit  shall  be  ^ven  in  each  state  to 
the  judicial  proceedings  m  every  other  state, 
does  not  prevent  the  impeacliment,  on  the 
ground  of  fraud,  of  an  order  of  the  probate 
court  of  another  state  discharging  an  admin- 
istrator and  settling  his  account. 

3.  Code  Oa.  1882,  g  2608,  declares  that  a 
discharge  olitained  by  an  administrator  by 
means  of  fraud  practiced  on  the  heirs  or  or- 
dinary is  void,  and  may  be  set  aside  on  motion 
and  proof  of  the  fraud.  Section  3828  declares 
that  a  judgment  that  is  void  may  be  attacked  in 
any  court  and  by  anybody;  and  section  3594 
provides  that  the  judgment  of  a  court  having  no 
jurisdiction  of  the  person  and  subject-matter,  or 
void  for  any  cause,  is  a  mere  nullity,  and  may 
be  so  held  in  any  court  when  it  becomes  ma- 
terial to  the  interest  of  the  parties  to  consider 
it.  Held,  that  under  such  statutes  a  judgment 
of  the  Georgia  probate  court  discharging  an  ad- 
ministrator was  impeachable  in  North  Carolina 
for  fraud  of  the  administrator  practiced  on  the 
court  and  the  heirs  at  law. 

4.  Where  an  injunction  in  an  action  for  dev- 
astavit against  an  administrator,  brought  in 
the  state  where  the  administration  proceedings 
were  pending,  was  denied  for  insufficiency  of 
the  complaint,  and  the  case  was  not  decided 
on  its  merits,  such  decision  was  not  a  bar  to 
an  action  subsequently  brought  in  another  state 
to  set  aside  for  fraud  an  order  discharging  the 
administrator,  on  the  ground  that  such  action 
established  the  validity  of  the  order. 

5.  AVhere  it  was  alleged  that  a  deceased  ad- 
ministrator had  converted  the  assets  and  ob- 
tained his  discharge  in  another  state  through 
fraud  practiced  on  the  probate  court  and  the 
heirs  at  law,  and  that  the  property  had  been 
brought  into  North  Carolina,  where  it  was  be- 
ing converted  by  defendants,  the  heirs  of  snch 
administrator,  a  temporary  injunction  restrain- 
ing defendants  from  converting  to  their  own  use 
or  removing  from  the  state  snch  assets  in  their 
possession  was  properly  continued  to  the  hear- 
mg  of  the  cause. 

Appeal  from  superior  conrt,  Colnmbus 
county;  Robinson,  Judge. 

Action  by  Vina  Ann  Coleman  and -others 
against  W.  O.  Howell,  administrator  of  the 
estate  of  M.  Q.  Coleman,  deceased,  and  ptli- 
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ers.  From  an  order  continuing  an  Injunction 
to  the  hearing,  defendants  appeaL    Affirmed. 

J.  D.  Shaw,  Shepherd  &  Shepherd,  and  Ste- 
phen Mclntyre,  for  appellants.  D.  J.  Lewis 
and  McLean  &'  McLean,  for  appellees. 

CLARK,  J.  This  Is  an  appeal  from  an  In- 
junction to  the  hearing  restraining  the  wid- 
ow and  children  of  M.  Q.  Coleman  from  con- 
verting to  their  own  use  or  removing  from 
the  state  the  assets  of  the  estate  of-D.  K. 
Coleman,  which  it  is  alleged  are  In  their  pos- 
session, and  the  appointment  of  a  receiver 
thereof.  It  appears  that  D.  K.  Coleman  died 
domiciled  in  Ware  county,  6a.,  in  January, 

1885,  leaving  as  his  only  distributees  and 
heirs  at  law  the  plaintiffs  and  defendants,  or 
those  under  whom  they  claim.  M.  Q.  Cole- 
man was  in  March,  1895,  appointed  admldis- 
trator  in  Georgia;  took  into  his  custody  the 
estate,  which  the  plaintiffs  herein  allege  was 
worth  more  than  $100,000;   and  in  October, 

1886,  he  obtained  from  the  ordinary  an  or- 
der discharging  him  in  full  settlement  M. 
K.  Coleman  died  in  May,  1897,  and  his 
wife  administered  on  the  estate,  and  receiv- 
ed a  similar  order  of  discharge,  in  June, 
1900.  The  plalntiffB  allege  in  full  detail 
and  duly  Itemized  and  specified  many  and 
sundry  fraudulent  acts  of  said  M.  Q.  Cole- 
man, by  which  he  converted  to  his  own  use 
the  great  bulk  of  the  assets  of  D.  K.  Cole- 
man, and,  further,  "that  on  October  7,  1895, 
upon  the  fraudulent  concealment  from  the 
court  of  ordinary  in  the  county  of  Ware  of 
the  acts  hereinbefore  set  out,  without  any 
personal  service  upon  these  plaintiffs,  and  in 
their  absence,  and  without  any  of  them  be- 
ing represented  by  any  attorney,  and  without 
their  knowledge  of  the  fraudulent  repre- 
sentations made  by  the  said  M.  Q.  Coleman 
upon  his  application  for  discharge,  or  of  the 
fraudulent  practices  of  which  the  said  M.  Q. 
Coleman  had  been  guilty,  as  hereinbefore  set 
out,  he  was  granted  letters  of  dismissal  as 
administrator  upon  said  estate  by  the  court 
of  ordinary  of  the  county  of  Ware."  The 
plaintiffs  further  allege  the  false  and  fraudu- 
lent representations  by  which  said  M.  Q, 
Coleman  procured  from  them  receipts  for 
their  respective  shares  of  tills  estate,  and 
their  Ignorance  of  all  above-recited  repre- 
sentations and  acts  till  a  short  time  before 
Instituting  this  action;  that  the  defendant 
Penelope  Coleman  lias  removed  with  her 
children  to  this  state,  and  they  have  brought 
with  them  money,  goods,  and  effects  of  M. 
Q.  Coleman  (duly  Itemized,  making  a  total  of 
$65,689);  and  they  allege  that  "all  or  a  great- 
er part  of  this  amount  came  ftom  the  estate 
of  D.  K.  Coleman,  the  same  being  the  pro- 
ceeds of  the  property,  goods,  and  effects  be- 
longing to  the  estate  of  D.  K.  Coleman, 
fraudulently  converted  by  bis  administrator 
aforesaid";  and  it  is  further  alleged  that  the 
defendants  are  converting  said  property  to 
their  own  use,  and  threatening  to  remove  the 


same  from  the  state,  and,  ''unless  restrained 
from  doing  so^  will  conceal  and  dispose  of 
all  the  residue  In  their  hands,  so  as  to  pre- 
vent any  recovery  of  any  part  thereof  by  the 
plaintiffs  in  this  action."  The  allegations 
are  full  and  specific,  and  are  sustained  by 
afi[idavlts  and  denied  by  counter  affidavits. 
It  is  clearly  a  case  where  the  restraining  or- 
der should  be  continued  till  the  hearing, 
when  the  truth  of  the  disputed  matters  of 
fact  may  be  legally  and'  properly  determin- 
ed, imiess  the  defendants  arfe  protected  from 
investigation  by  the  order  of  the  ordinary  In 
Georgia  discharging  M.  Q.  Coleman  from  re- 
sponsibility; and  that  is  the  only  point  be- 
fore us.  The  order  discharging  the  adminis- 
tratrix of  M.  Q.  Coleman  cuts  no  figure,  for 
there  Is  no  allegation  that  she  did  not  admin- 
ister honestly;  and  If  the  assets  which  came 
to  her  hands  were  really  the  property  of  D. 
K.  Coleman  fraudulently  and  wrongfully 
converted  by  M.  Q.  Coleman,  the  plaintiffs 
will  not  be  estopped  by  any  administration 
thereupon  by  his  widow.  As  to  the  dis- 
charge of  the  ordinary  In  Georgia  of  M.  Q. 
Coleman,  the  defendants  rely  upon  the  pro- 
vision In  the  constitution  of  the  United 
States  (article  4,  |  1)  "that  full  faith  and 
credit  shall  be  given  In  each  state  to  the 
*  •  •  Judicial  proceedings  of  every  other 
state."  It  is  well  settled  that,  subject  only 
to  the  inquiry  as  to  the  jurisdiction  of  the 
court  rendering  the  Judgment  and  Impeach- 
ment for  fraud  (Simmons  v.  Saul,  138  U.  S. 
439,  11  Sup.  Ct  308,  34  L.  Ed.  1054;  C!ole  v. 
Cunningham,  133  U.  S.  107,  10  Sup.  Ct  269, 
38  L.  Ed.  638),  full  faith  and  credit  should 
be  given  In  every  other  state  to  a  Judgment 
rendered  In  another  state  (2  Black,  Judgm.  | 
859).  As  to  Impeachment  for  fraud.  Fuller, 
O.  J.,  In  Ck>le  v.  Cunningham,  133  U.  S.,  at 
page  lis,  10  Sup.  Ct.  271,  33  L.  Ed.  538, 
quotes  with  approval  from  Dobson  v.  Pearce, 
12  N.  Y.  156,  62  Am.  Dec.  152,  as  follows: 
"The  court  of  appeals  held  that,  while  a 
Judgment  rendered  by  a  court  of  competent 
Jurisdiction  could  not  be  impeached  collater- 
ally for  error  or  irregularity,  yet  it  could  be 
attacked  for  want  of  Jurisdiction,  or  for 
fraud  or  imposition."  This  ruling  was  made 
In  New  York  sustaining  a  Judgment  rendered 
In  Connecticut  which  had  set  aside  a  Judg- 
ment in  New  York,  because  procured  by 
fraud.  But  apart  from  that  we  must  con- 
sider the  nature  of  an  order  by  the  ordinary 
In  Georgia  discharging  an  administrator,  for 
we  are  not  called  upon  to  give  it  greater  au- 
thority here  than  it  has  at  home.  Pearce  ▼. 
OIney,  20  Conn.  544;  Engel  v.  Scheuermann, 
40  Ga.  206,  2  Am.  Rep.  573;  Cage  v.  Cassldy. 
23  How.  109,  16  L.  Ed.  430,  cited  by  Fuller, 
C.  J.,  In  133  U.  S.,  at  page  113,  10  Sup.  Ct 
271,  33  L.  Ed.  538.  It  is  not  held  there  to  be 
a  Judgment  In  the  full  and  complete  sense  of 
that  term,  and  its  nature  Is  clearly  stated  by 
the  following  opinion  of  Simmons,  C  J.,  in 
Pass  v.  Pass,  88  Ga.,  at  page  794,  26  S.  B. 
753:    "Whether  a  judgment  can  be  attacked 
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collaterally  by  a  party  thereto  as  void  be- 
cause of  fraud  In  Us  procurement  Is  a  ques- 
tion upon  'vrhlch  courts  have  differed  [citing 
authorities].  As  to  a  judgment  discharging 
an  administrator,  however,  ttae  question  la 
settled  In  this  state  by  our  Code,  which  de- 
clares, 'A  discharge  obtained  by  the  adminis- 
trator by  means  of  any  fraud  practiced  on 
the  heirs,  or  ordinary,  is  void,  and  may  be 
set  aside  on  motion  and  proof  of  the  fraud' 
(section  2608);  and  'a  Judgment  that  Is  void 
may  be  attacked  in  any  court  and  by  any- 
body' (section  3828).  The  Judgment  of  a 
court  baVlng  no  Jurisdiction  of  the  person 
and  subject  matter,  or  void  for  any  other 
cause,  is  a  mere  nullity;  and  may  be  so  held 
in  any  court  when  it  becomes  material  to  the 
interest  of  the  parties  to  consider  it'  Sec- 
tion 3394."  Such  being  the  provisions  of  the 
statute  in  the  state  where  the  order  was 
made,  such  must  be  its  effect— no  greater,  no 
less— here.  If  the  allegation  of  fraud  j/me- 
ticed  is  proved,  such  order  is  "void,  and  can 
be  attacked  in  any  court,  and  by  anybody; 
It  is  a  mere  nullity,  and  may  be  so  held  in 
any  court."  It  may  be  noted  here  that  the 
above  sections  are  quoted  by  Chief  Justice 
Simmons,  as  numbered  in  the  Georgia  Code 
of  1882,  sections  2608,  3828^  9a&i.  These  sec- 
tions are  retained,  without  alteration,  in  the 
Georgia  Code  of  1895,  except  that  these  sec- 
tions are  numl)ered,  respectively,  3511,  5373, 
and  5369.  The  defendants  contend,  however, 
that  the  validity  ot  this  very  order  was  ques- 
tioned and  sustained  in  Coleman  v.  Coleman, 
113  Ga.  150,  38  S.  B.  400,  but  an  examina- 
tion shows  that  the  case  did  not  go  off  on 
the  merits,  but  the  Injunction  was  denied  for 
Insufficiency  of  the  complaint  in  respects 
which  are  fully  cured  In  this  proceeding. 
The  parties  and  the  property  having  been  re- 
moved from  Georgia,  there  is  no  opportunity 
to  get  Jurisdiction  to  move  to  set  aside  the 
Judgment  In  that  state.  Jurisdiction  can  be 
had,  both  of  the  property  and  person  here; 
and  under  the  Georgia  statute,  if  the  allega- 
tions of  the  complaint  are  established,  the 
so-called  Judgment  in  that  state  is  a  mere 
nullity,  and  can  be  so  treated  in  any  court. 
It  cannot  have  greater  sanctity  and  force 
here  than  In  the  state  where  rendered.  If 
the  allegations  are  not  established,  Judgment 
will  go  against  the  plaintifts.  and  the  re- 
straining order  and  receiver  will  be  dischar- 
ged. If  the  allegations  are  established  on 
the  trial,  the  fund  may  be  paid  over  to  an 
administrator  of  D.  K.  Coleman,  who  can  be 
appointed  in  this  state  when  assets  of  his 
are  fbund  here  (Morefleld  v.  Harris,  126  N. 
C.  628,  36  S.  E.  126),  or  it  may  be  that,  to 
save  multiplicity  of  actions,  the  court  may 
go  on  and  distribute,  through  the  receiver, 
the  fund  to  the  paMes  according  to  their  sev- 
eral interests;  but  as  to  this  matter  we  need 
express  no  opinion  now. 

In  continuing  the  restraining  order  and  >•• 
eeiver  to  the  hearing  there  was  no  error. 


(la  N.  C.  151) 

FLANNBB  t.  BUTLEB  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  14, 

1902.) 

OONSTRUCnVB  TRUST— GIFTS-EVIDENCE. 

1.  Where,  in  a  suit  by  a  husband  to  have 
property  purchased  by  a  former  wife  and  held 
oy  her  declared  held  in  trust  for  him,  the  evi- 
dence showed  that  neither  ever  had  been  in 
actual  possession,  the  rents  having  been  some- 
times collected  by  one  and  sometimes  by  the 
other,  the  qaestion  as  to  which  was  in  posses- 
sion was  not  presented  on  appeal. 

2.  A  husband,  finding  that  nis  firm  was  in- 
solvent cansed  notes  to  be  executed  by  the 
firm  to  his  wife,  and  they  were  paid  by  the 
assignee  in  insolvency  by  placing  the  amount 
in  a  bank  to  the  wife's  credit,  and  real  estate 
was  purchased  by  her  with  the  funds.  Held, 
in  a  suit  by  the  husband  to  have  a  trust  de- 
clared in  hia  favor,  that  there  could  be  no  re- 
covery, the  transaction  with  the  notes  having 
amounted  to  a  gift 

Appeal  from  superior  court;  New  Hanover 
county;  Timberlai^e,  Judge. 

Suit  by  Andrew  J.  Flanner  against  Carrie 
L.  Butler  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Bellamy  &  Peschau,  Bountree  &  Oarr,  and 
Stevens,  Beasley  &  Weeks,  for  appellant. 
E.  8.  Martin,  for  appellees. 

FUBGHBS,  O.  J.  This  Is  an  action  to  have 
defendant  Carrie  Butler  declared  trustee  of 
two  pieces  of  property  in  the  city  of  Wil- 
mington, known  as  the  "Front  Street  Prop- 
erty" and  the  "Dock  Street  Property,'.'  for 
the  benefit  of  the  plaintiff.  The  trial  result- 
ed in  a  verdict  and  Judgment  in  favor  of  the 
plaintiff  for  the  Front  street  property  and 
a  Judgment  for  the  defendants  as  to  the  Dock 
street  property,  and  both  plaintiff  and  de- 
fendants appealed. 

At  the  conclusion  of  the  evidence  tbe  de- 
fendants moved  to  nonsuit  plaintiff  upon  the 
ground  that  he  had  not  made  a  prima  facie 
case,  taking  all  the  evidence  to  be  true,  and 
viewing  it  in  tbe  most  favorable  light  for 
tbe  plaintiff.  The  court  refused  tbis  motion 
as  to  the  Front  street  property,  but  allowed 
it  as  to  the  Dock  street  property.  To  this 
ruling  of  the  court  dismissing  his  action  as 
to  the  Dock  street  property  the  plaintiff  ct- 
cepted,  and  this  exception  presents  tbe  only 
question  made  by  the  plaintiff's  appeal.  The 
plaintiff  and  the  defendant  Carrie  were  mar- 
ried in  1885,  and  were  husband  and  wife 
when  the  property  in  controversy  was  pur- 
chased. But  since  then  the  plaintiff  and  tbe 
defendant  Carrie  have  been  divorced,  and 
the  defendant  Carrie  has  Intermarried  with 
Henry  W.  Butler,  her  codef  endant  The  de- 
fendant Carrie  testified  that  when  she  was 
married  she  had  no  estate,  and  that  the 
money  used  In  buying  the  property  came 
from  the  plaintiff,  Flanner.  But  it  appears^ 
from  the  testimony  of  the  defendant  Carrie 
and  from  that  of  tbe  plaintiff  (and  not  con- 
tradicted by  any  evidence)  that  the  plaintiff, 
some   time   after  bis   marrlagft    became   a 
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member  of  a  partnership  composed  of  hie 
fatber-In-law,  Larkin,  his  brotber-ln-lnw.  Al- 
derman, and  himself;  that  a  large  amount 
of  money  belonging  to  the  plaintiff  was  used 
lu  this  partnership,  which  soon  became  In- 
solvent, and  was  compelled  to  make  a  gen- 
eral assignment  The  plaintiff  testified  that 
when  he  discovered  the  partnership  was  In- 
solvent, "In  order  to  save  something  from  the 
wreck,"  he  procured  the  execution  of  notes 
payable  to  his  wife  to  the  amount  of  $6,000, 
which  notes  were  given  a  preference  in  the 
assignment,  and  were  paid  In  full  by  the  as- 
signee, Davis;  that  these  notes  were  de- 
posited in  bank  to  the  credit  of  the  defend- 
ant Carrie,  and,  when  paid,  the  money  was 
deposited  to  her  credit;  that  the  plaintiff  re- 
ceived about  $3,000  from  other  sources,  which 
was  also  deposited  In  bank  to  her  credit. 
This  money  was  used  In  buying  and  improv- 
ing the  Dock  street  property,  and  a  deed 
therefor  made  to  the  defendant  Carrie,  with 
the  plaintiff's  knowledge  and  consent.  There 
has  been  some  discussion  as  to  the  posses- 
sion,— ^whether  it  was  in  the  plaintiff  or  the 
defendant, — but  we  do  not  think  that  ques- 
tion Is  raised  by  the  evidence  in  this  appeal,' 
as  neither  was  ever  in  the  actual  t)ossesslon 
of  the  property,  it  being  rented  by  common 
consent  of  the  parties,  and  sometimes  one 
collecting  the  rent  and  sometimes  the  other. 
But  the  general  rule  is  that  possession  is 
presumed  to  be  in  the  owner,  where  there  is 
nothing  to  show  to  the  contrary  (Gaylord  v. 
Respasa,  92  N.  0.  653);  but  this  Is  not  al- 
ways the  case  as  between  husband  and  wife 
(Faggart  v.  Bost,  122  N.  O.  517,  29  S.  E.  833). 
If  this  property  bad  been  bought  with  the 
plaintiff's  money,  and  the  deed  made  to  his 
wife  with  his  knowledge  and  consent,  it 
would  not  have  created  a  resulting  trust  in 
the  plaintiff.  Thurber  y.  La  Roque,  106  N. 
C.  301.  11  S.  B.  460.  But  ta  this  case  the 
land  was  bought  with  the  money  of  the  de- 
fendant Carrie,  as  the  plaintiff  bad  procured 
the  nptes  for  $6,000  to  be  made  payable  to 
her.  and  deposited  them  In  bank  to  her  cred- 
it, and  when  they  were  paid  the  money  was 
deposited  in  bank  to  her  credit  This  con- 
stituted a  gift  by  the  plaintiff  to  the  defend- 
ant Carrie,  and  the  money  became  hers. 
Halrston  v.  Glenn,  120  N.  C.  341,  27  S.  E.  32. 
The  other  $3,000  the  plahitiff  deposited  in 
bank  to  the  credit  of  the  defendant  Carrie 
was  a  gift  and  became  her  money  for  the 
same  reason  and  upon  the  same  authority 
as  the  other  $6,000.  It  seems  from  the  evi- 
dence that  the  plaintiff  usually  collected  the 
rents  until  the  defendant  Henry  Informed 
the  defendant  Carrie  that  she  should  control 
the  property,  and  she  at  once  wrote  to  the 
tenants  to  pay  no  more  rents  to  the  plaintiff, 
and,  as  soon  thereafter  as  she  could  procure 
the  money  to  do  so,  she  went  to  South  Da- 
kota, where  she  procured  a  divorce  from  the 
plaintiff,  and,  not  long  after  procuring  the 
divorce,  she  married  her  codefendant,  Hen- 
ry.   It  seems  tqr  tbese  manipulations   tbe 


plaintiff  has  lost  his  money  and  his  wife, 
and  we  are  unable  to  see  any  legal  remedy 
he  has  to  regain  them.  The  fact  that  he 
gave  his  money  to  his  wife  to  defraud  his 
creditors  will  hardly  afford  him  any  com- 
fort But  the  fact  that  he  also  lost  bis  wife 
may  be  some  consolation  to  him. 
Affirmed. 

(131 N.  c.  m) 
MARTIN  et  aL  t.  BANK  OF  FAYETTB- 
VILLE. 

(Supreme  Court  of  North  Carolina.     Oct.  14, 
1902.) 

CONSTRUCTIVE    TRUSTS— ENPORCEMBNT-TBN- 

DKR— WAIVER— DEMURRER    ORE    TEKUS— 

PLiEADINQ—AMBNDUENT— REVIEW. 

1.  In  an  action  to  have  a  purchaser  at  fore- 
closure sale  declared  a  trustee,  and  for  an  ac- 
counting, on  the  ground  that  tbe  purchaser 
agreed  to  purchase  and  hold  for  complainants, 
the  complaint  alleging  that  complainant  was 
ready,  able,  and  willing  to  pay  any  balance 
found  due  on  tbe  note  secured,  the  court  had 
power,  after  a  demurrer  ore  tenus  had  beea 
mterposed  at  the  trial  after  answer  on  the 
ground  that  tbe  complainants  had  failed  to  ten- 
der the  amount  due,  to  permit  an  amendment  of 
the  complaint  so  as  to  allege  a  waiver  of  the 
tender. 

2.  Since  the  defendant  had  answered  the  com- 
plaint, and  denied  the  truth  of  the  facts  alleged 
therein,  the  amendment  was  not  such  as  t* 
cause  surprise,  nor  to  mislead  defendant  and 
hence  it  was  error  for  the  court  to  refuse  it 

3.  Where  a  court  refused  to  allow  an  amend- 
ment of  a  compiaint  on  the  erl-oueous  ground 
that  it  had  no  power  to  allow  it,  such  refusal 
is  reviewable  on  appeal,  though  rulings  grant- 
ing or  refusing  amendments  in  general  are  dis- 
cretionary, ana  not  reviewable. 

4.  Where,  in  an  action  to  have  the  purchaser 
at  a  mortgage  foreclosure  sale  declared  a  trus- 
tee for  the  mortgagor,  defendant  answered,  de- 
nying any  agreement  to  bold  for  the  plaintiS, 
claimed  ownership  of  the  land,  and  denied  that 
payments  made  were  to  be  applied  on  the  debt, 
such  answer.  Interposed  before  a  demurrer  om 
tenus  on  the  ground  that  the  complaint  did  not 
allege  a  tender  of  the  amount  due,  constituted  a 
waiver  of  the  tender,  since  it  showed  that  a 
tender.  If  made,  would  not  have  been  accepted. 

Appeal  from  superior  court,  Cumberland 
county;    Robinson,  Judge. 

Action  by  J.  F.  Martin  and  others  against 
tbe  Bank  of  Fayetteville.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

D.  T.  Oates  and  Busbee  &  Busbee,  for  ap- 
pellants.   B.  T.  &  R.  L.  Gray,  for  appellee. 

FURCHES,  C.  X  Tbe  plaintiffs  executed 
A  note  to  L  Luther  for  $1,700,  which  he  in- 
dorsed for  plaintiffs  (as  we  snppose,  though 
the  case  does  not  say  so),  and  they  liad  it 
negotiated  at  the  Bank  of  FayettevlUe. 
Tliia,  we  think,  is  shown  from  the  fact  that 
tbe  note  was  made  to  Lnther,  indorsed  by 
him,  was  negotiated  at  the  bank,  and  plain- 
tiffs made  a  mortgage  to  Luther  to  secnre 
him  as  such  Indorser.  Tlie  plaintiffs  paid 
the  interest  on  the  note  ontil  about  188B  or 
1890,  when  Lather,  as  mortgagee,  sold  the 
land,  and  the  defendant  bank  l>ecame  the 
purchaser  at  the  price  of  $1,000,  and  Lnther 
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made  the  bank  a  deed  for  the  land  so  sold. 
And  since  said  sale  the  plaintiffs  have  paid 
the  bank  at  different  times  something  over 
$2,100,  according  to  their  allegations,  which 
t!iej  say  was  paid  on  said  note,  under  an  ar- 
rangement with  the  bank,  or  Mr.  Williams, 
its  president,  that  he  would  buy  the  land, 
and  hold  it  for  plaintiffs  until  they  could  pay 
and  satisfy  the  note.  While  the  defendant 
does  not  deny  tbe  payments,  it  alleges  that 
they  were  made  as  rents  for  ose  and  occu- 
pation of  the  land,  which  belonged  to  the 
defendant,  and  not  as  payments  on  tbe  note. 
The  purpose  of  this  action  is  to  have  the 
defendant  declared  a  trustee,  and  for  an  ac- 
count, alleging  that  they  are  able,  ready,  and 
willing  to  pay  tbe  defendant  any  balance 
that  may  be  found  to  be  due  on  said  note. 
But  after  the  defendant  had  answered  the 
eomplaint,  and  denied  that  plaintiffs  bad 
any  interest  In  said  land,  claiming  that  it  be- 
longed to  the  defendant,  and  that  the  plain- 
tiffs were  its  tenants,  and  that  the  payments 
they  had  made  were  rents, — after  answer- 
ing, and  setting  up  this  defense, — when  the 
ease  was  called  for  trial  It  interposed  a  de- 
murra:  ore  tenus  that  tbe  plaintiffs  had  not 
made  tbe  defendant  a  tender  of  what  was 
due  on  tbe  note  before  bringing  suit;  where- 
upon the  plaintiffs  asked  permission  of  the 
court  to  amend  the  complaint  by  alleging 
tliat  plaintiffs'  attorney,  before  the  action 
was  commenced,  went  to  see  the  defendant 
for  the  purpose  of  ascertaining  the  balance 
due  on  the  note,  with  the  view  of  arranging 
to  pay  the  same,  when  tbe  defendant  said 
the  plaintiffs  had  no  right  in  the  matter,  as 
the  defendant  had  bought  tbe  land,  and  was 
the  rightful  owner  thereof.  The  court  de- 
clined to  alldw  this  amendment  upon  the 
ground  that  it  had  no  right  to  allow  It,  sus- 
tained the  demurrer,  and  dismissed  the  ac- 
tion. In  tills  there  was  error.  The  court 
had  the  right  to  allow  the  amendment,  as  it 
made  no  change  In  tbe  cause  of  action. 
Woodbury  v.  Evans,  122  N.  C..780,  30  S.  B. 
2;  Knott  v.  Taylor,  96  N.  C.  B53,  2  S.  E.  680; 
Robeson  t.  Hodges,  106  N.  C.  49,  11  S.  B. 
263.  And  if  the  amendment  Is  sncb  as  to 
cause  surprise,  it  is  cause  for  a  continuance 
only.  Sams  v.  Price,  119  N.  C.  572,  26  S.  B. 
170.  Where  the  court  can  see  that  the  op- 
posing party  would  not  be  misled,  tbe  amend- 
ment should  be  allowed.  Garrett  v.  Trotter, 
65  N.  a  430.  As  a  general  rule,  it  is  dis- 
cretionary with  the  court  whether  it  will  al- 
low an  amendment  or  not;  and,  when  allow- 
ed or  refused,  as  a  matto-  of  discretion,  such 
action  of  tbe  court  is  not  reviewable  in  this 
court  But  when  the  refusal  is  put  upon  the 
ground  of  a  want  of  power  it  is  reviewable. 
State  T.  Fuller,  114  N.  C.  885,  19  S.  B.  797; 
Balk  r.  Harris,  130  N.  C.  381,  41  S.  B.  940. 
But  it  is  easy  to  see  ttiat  the  amendment  in 
this  case  would  not  have  taken  tbe  defend- 
ant by  surprise,  as  it  had  answered  the  com- 
plaint, and  denied  the  truth  of  tbe  facts  al- 
leged therein.     The  defendant  must  there- 


fore have  come  to  court  prepared  to  try  tbe 
case  upon  the  issue  raised  by  the  pleadings, 
and  tbe  court  erred  in  holding  it  had  nc 
power  to  allow  the  amendment. 

But  it  does  not  seem  to  us  that  this  i» 
such  an  action  as  requires  a  tender.  The 
object  of  the  action  is  to  have  the  defendant 
declared  a  trustee  for  plaintiffs  of  the  mort- 
gaged land,  under  a  parol  agreement  with 
the  defendant  that  It  would  buy  and  hold 
the  land  for  the  "plaintiffs  until  they  could 
pay  the  note,  and  for  an  account.  But  it 
there  was  anything  in  the  point,  raised  for 
the  first  time  at  the  trial  by  the  interposi- 
tion of  a  demurrer  ore  tenus,  it  had  been 
waived  by  the  defendant  by  Its  answer  deny- 
ing the  rights  of  plaintiffs  as  claimed  In  their 
complaint.  Cotton  Mills  v.  Abernathy,  115 
N.  O.  402,  20  S.  B.  522.  This  answer  had 
been  filed  before  the  demurrer  ore  tenus,  and 
plainly  showed  that,  if  plaintiffs  had  known 
the  amount  they  owed  the  defendant  on  the 
note,  and  had  tendered  it,  tbe  defendant 
would  have  refused  to  accept  it,  as  the  de- 
fendant contends  that  It  is  the  absolute  own- 
er of  the  land,  free  from  any  claim  of  plain- 
tiffs whatsoever.  So  the  case  should  have 
proceeded  to  trial  upon  the  Issues  made  by 
the  pleadings.  If  the  defendant  had  an- 
swered, admitting  plaintiffs'  right  to  the 
land  upon  fall  payment  of  the  note  and  in- 
terest, there  sftiould  have  been  a  decree  for 
the  plaintiffs  that  defendant  convey  upon 
payment  of  the  note  and  Interest,  and  that 
plaintiffs  pay  the  cost  of  action.  Cotton 
Mills  V.  Abernathy,  supra.  But  defendant 
cannot  be  allowed  to  contest  the  plaintiffs' 
right  to  recover,  and  then  be  allowed  his 
cost  upon  a  mere  technicality.  The  object 
of  the  code  practice  is  to  avoid  technicalities 
as  much  as  possible,  and'to-try  cases  upon 
their  merits.  Allen  v.  Railway  Co.,  120  ^. 
O.  548,  27  S.  B.  76. 

There  Is  error,  and  a  new  trial  ia  awarded. 
New  trlaL 

(in  N.  C.  133) 

JONES  T.  WILMINGTON  ft  W.  R  CO. 

(Sapreme  Court  of  North  Carolina.     Oct  14, 

1902.) 

APPBAIi  -  LAW    OF    THB    CASE  —  HALICIOVS 

PROSECUTION-PRELIMINARY  BXAMINATION 
—WAIVBR— PROBABLE  CAUSE— PRIMA  rACIB 
EVIDENCE. 

1.  A  decision,  on  a  prior  appeal,  of  a  particu- 
lar question  directly  before  the  court,  is  the  law 
of  the  case,  and  cannot  be  reviewed  on  a  sub- 
sequent appeal. 

2.  The  waiver  of  a  preliminary  examination 
by  a  person  arrested  on  a  criminal  charge  con- 
Mtitutes  only  prima  facie  evidence  of  probable 
cause  in  an  action  for  malicious  prosecution. 

Appeal  from  superior  eoort  Cumberland 
county;  Moore,  Judge. 

Action  by  William  Wright  Jones  against 
the  Wilmington  &  Weidon  Railroad  Com- 

ft  Sea  Maltcioa*  ProMCuUoa.  vaL  O.  G«at  Otg. 

H 1  M.  u.  n. 
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pany.    Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

N.   A.    Sinclair,   for   appellant     Geo.   M. 
Rose,  for  appellee. 

DOUGLAS,  J.  The  essential  facts  are 
tbus  stated  In  the  report  of  this  case  in  125 
N.  C.  227,  34  S.  E.  898,  when  It  was  before 
us  for  the  flrst  time:  "The  plaintiff,  Wil- 
liam Wright  Jones,  was  arrested  upon  a 
state  warrant  sworn  out  by  a  detective  of  the 
defendant  upon  a  charge  of  breaking  the  In- 
sulators and  rocking  the  railroad  train  of 
the  defendant  The  plaintiff  was  arrested 
by  a  constable  at  his  home  near  Dunn,  was 
handcuffed  in  presence  of  his  mother  and 
family,  ball  offered  and  refused,  and  was 
taken  to  FayettevlUe,  and  lodged  In  Jail. 
The  next  day  he  was  admitted  to  bail  by  the 
justice,  and  waived  a  preliminary  ezamlna- 
ti<Hi,  the  state  not  being  ready,  and  was 
bound  ovor  to  court  The  grand  jury  failed 
to  find  a  true  bill,  the  plaintiff  was  dis- 
charged, and  prosecution  ended.  T^e  plain- 
tiff testified  that  he  was  not  guilty  of  the 
charge  Imputed  to  talm.  Henry  Smith,  upon 
whose  Information  the  detective  testified  he 
had  acted  in  swearing  out  the  warrant  was 
sworn,  and  testified  that  he  gave  the  de- 
tective no  such  information,  and  had  never 
seen  the  plaintiff  break  the  Insulators  or 
rock  the  train."  When  this  case  was  first 
heard,— the  point  being  directly  before  us, 
—this  court  held.  In  125  N.  C.  227,  Syl.  8, 
84  S.  B.  398,  that  "the  voluntary  waiving 
of  the  preliminary  examination  before  the 
justice  of  the  peace  is  prima  facie  evidence 
of  probable  cause."  Again,  on  page  232,  125 
N.  C,  page  400,  84  S.  K,  the  court  assigns 
as  error  that  "his  honor  refused  to  instruct 
unqualifiedly  the  jury,  at  the  defendant's 
request  that  the  waiving  of  the  preliminary 
examination  before  the  justice  of  the  peace 
was  prima  facie  evidence  of  probable  cause." 
From  this  there  was  no  dissent,  and  by  the 
unanimous  opinion  of  this  court  it  became 
res  judicata, — ^the  law  of  the  case.  It  Is 
well  settled  that  when  a  matter  of  law  has 
l)een  once  decided  by  this  court  it  can  be  re- 
viewed only  on  a  "rehearing,  and  cannot  be 
again  questioned  in  the  same  case  upon  any 
subsequent  appeal.  Pretzfelder  v.  Insurance 
Co.,  123  N.  C.  164,  31  S.  E.  470,  44  L.  R.  A. 
424;  Hendon  v.  Railroad  Ck).,  127  N.  C.  110, 
37  S.  B.  155;  Shoaf  v.  Frost  127  N.  C.  806* 
37  8.  E.  271;  Wright  v.  RaUway  Co.,  128 
N.  0.  77,  88  S.  E.  283;  Kramer  ▼.  Same,  128 
N.  Q.  269,  38  S.  E.  872;  Setzer  t.  Setzer,  129 
N.  C.  206^  40  S.  E.  62.  In  Pretzfelder  v.  In- 
surance Co.,  supra,  this  court  uses  the  fol- 
lowing words  on  page  167,  123  N.  C,  page 
470,  31  S.  E.,  44  L.  R.  A.  424:  "The  propo- 
sition to  rehear  a  cause  by  raising  the  same 
points  upon  a  second  appeal  cannot  be  en- 
tertained." In  Illinois  V.  Illinois  Cent  R. 
Co.,  184  U.  S.  77,  93,  22  Sup.  Ct  800,  806,  46 
U  Ed.  440,  the  supreme  court  of  tbe  United 


States,  In  apparently  its  latest  utterance  up- 
on the  subject,  says:  "Every  matter  em- 
braced by  the  original  decree  of  the  circuit 
court,  and  not  left  open  by  the  decree  of  this 
court  was  conclusiv-ely  determined,  as  be- 
tween the  parties,  by  our  former  decree,  and 
Is  not  subject  to  re-examination  upon  thi» 
appeal."  It  then  proceeds  to  quote  with  ap- 
proval as  follows:  "In  Roberts  v.  Cooper, 
20  How.  407,  481.  16  L.  Ed.  969,  the  court 
said:  'On  the  last  trial  the  circuit  court  was 
requested  to  g:ive  Instructions  to  the  jury 
contrary  to  the  principles  established  by  this 
court  on  tbe  first  trial,  and  nearly  all  the  ex- 
ceptions now  urged  are  founded  on  such  re- 
fusal. But  we  cannot  be  compelled  on  a  sec- 
ond writ  of  error  In  the  same  case  to  review 
our  own  decision  on  the  first  It  has  been 
settled  by  the  decision  of  this  comrt  that 
after  a  case  has  been  brought  here  and  de- 
cided, and  a  mandate  issued  to  the  court  be- 
low. If  a  second  writ  of  error  Is  sued  out  it 
brings  up  for  revision  nothing  but  the  pro- 
ceedings subsequent  to  the  mandate.  None 
of  the  questions  which  were  before  the  court 
on  the  flrst  writ  of  error  can  be  reheard  or 
examined  upon  the  second.  To  allow  a  sec- 
ond writ  of  error  or  appeal  to  a  court  of  last 
resort  on  the  same  questions  which  were 
open  to  dispute  on  the  first,  would  lead  to 
endless  litigation.  In  chancery  a  bill  of  re- 
view is  sometimes  allowed  on  petition  to  tbe 
court;  but  there  would  be  no  end  to  a  suit 
If  every  obstinate  litigant  could,  by  repeated 
appeals,  compel  a  court  to  listen  to  criti- 
cisms on  their  opinions,  or  speculate  on 
chances  from  changes  in  its  meml>ers.  •  •  • 
We  can  now  notice,  therefore,  only  sue*! 
errors  as  are  alleged  to  have  occurred  in  th^ 
decisions'  of  questions  which  were  peculiar 
to  the  second  trial.'  To  the  same  effect 
are  numerous  cases,  some  of  which  are  cited; 
in  the  margin."  We  have  quoted  at  length 
from  that  opinion  because  it  seems  to  be  the ' 
latest  decision  of  that  court  upon  the  sub-  ■ 
ject  When  this  case  was  again  before  us  i 
(127  N.  C.  188,  37  S.  B.  215),  the  appeal  was  . 
dismissed,  as  being  premature;  therefore 
there  was  nothing  before  us  to  decide.  It 
is  true  the  court.  Inadvertent  to  the  scope  of  , 
its  former  decision,  proceeded  to  state  what  | 
it  had  then  intended  to  "intimate,"  but  such 
Intimation  was  neither  Intended  to  have,  nor 
could  have,  the  effect  of  reversing  a  mate- 
rial point  decided  upon  the  former  appeal. 
While  this  point  is  settled  as  to  this  case,  it 
seems  proper  that  we  should  more  fully  ex- 
press our  views  on  account  of  the  Impor- 
tance of  the  question  and  the  long  and  care- 
ful conslderaticm  we  have  given  It  on  this 
appeal.  We  do  not  find  any  case  in  our  Re- 
ports directly  in  point  irat  from  analogy  to 
our  own  decisions  and  direct  authorities 
from  other  states  we  are  clearly  of  the  opin- 
ion that  tbe  voluntary  waiving  of  a  pre- 
liminary examination  before  a  committing 
magistrate  ia  prima  facie  evidence  of  prob- 
able cause,  wblcb  may,  boweTer,  be  rebot- 
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ted  by  any  other  competent  evidence.  lr\ 
other  words,  we  do  not  see  why  the  mere 
wnlver  of  examination  shonld  have  any 
greater  effect  than  a  finding  by  the  magis- 
trate that  there  was  probable  canse  npon  an 
examination  of  the  testimony.  From  the 
earliest  times  this  court  has  held  that  (quot- 
ing from  the  syllabus  In  Johnston  v.  Martin, 
7  N.  0.  218):  "In  an  action  for  a  malicious 
prosecution,  the  dismissal  of  a  state's  war- 
rant by  the  magistrate  who  tried  it  is  prima 
facie  evidence,  of  the  want  of  probable  cause, 
and  throws  upon  the  prosecution  the  burthen 
of  proving  that  there  was  probable  cause." 
Bostick  r.  Rutherford,  11  N.  C.  83;  Johnson 
v.  Chambers,  32  N.  G.  287;  Smith  v.  As- 
sociation, 116  N.  C.  73,  20  S.  E.  963.  In 
OrifiSs  V.  Sellars,  19  N.  C.  492,  31  Am.  Dec. 
422,  this  court,  speaking  through  Chief  Jus- 
tice Ruffin,  says:  "It  Is  settled  in  this  state 
that  a  discharge  by  the  examining  magis- 
trate imports  that  the  accusation  was 
groundless.  If  the  magistrate  commit,  or  if 
the  grand  Jury  find  a  bill,  it  has  never  been 
doubted  that  in  law  tbiit  la  evidence  of  prob- 
able cause,  and  calls  for  an  answer  from  the 
plaintiff  as  to  the  particular  circumstances; 
which  lmi)oses  It  on  the  plaintiff  to  go  Into 
the  circumstances  in  the  first  instance.  It 
is  true  that  in  these  cases  the  evidence  Is 
deemed  prima  fade  only.  •  •  •  After 
conviction,  however  the  evidence -rises  In  de- 
gree, and  is  conclusive."  That  was  an  ac- 
tion on  the  case  for  malicious  prosecution, 
where  the  plaintiff  had  been  convicted  in  the 
superior  court,  but  obtained  a  new  trial  on 
appeaL  It  was  held  that  his  conviction  was 
conclusive  evidence  of  probable  cause,  but 
nowhere  do  we  find  in  this  state  that  any- 
thing less  than  conviction  Is  conclusive.  In 
other  jurisdictions  we  can  find  but  one  case 
tending  to  sustain  the  contention  of  the  de- 
fendant that  the  waiver  of  examination  is 
conclusive.  That  single  case  is  Vansickle  v. 
Brown,  68  Mo.  627,  an  ill-considered  opinion 
that  will  not  bear  analysis.  The  following 
extract  from  page  686  will  show  how  utter- 
ly unreliable  It  is:  "In  the  case  of  Brandt 
T.  Biggins,  10  Mo.  728,  Judge  Napton,  speak- 
ing for  the  court,  said:  'The  magistrate  and 
the  grand  Jury  have  the  very  question  of 
probable  cause  to  try.  The  evidence  on  the 
side  of  the  prosecution  alone  is  examined, 
and  the  proceeding  is  entirely  ex  parte.  Un- 
der such  circumstances  the  refusal  of  the 
examining  tribunal  to  hold  the  accused  over 
to  trial  must  necessarily  be  very  persuasive 
evidence  that  the  prosecution  is  groundless.' 
On  the  other  hand.  It  has  been  held  that  a 
commitment  of  the  plaintiff  is  prima  facie 
evidence  of  probable  cause  [citing  cases].  If 
the  finding  of  the  magistrate  on  the  facts 
proved  before  him  makes  a  prima  fade  case, 
surely  waiving  an  examination  and  volun- 
tarily entering  into  recognizance  amount  to 
a  confession  by  the  accused  that  there  is 
probable  cause.  Vide  State  v.  Railey,  86 
Mo.  168."  This  Is  a  dear  non  sequitur. 
42  8.E.-  36 


But  let  us  examine  the  only  case  cited  as  au- 
thority for  such  a  conclusion.  What  the 
court  really  does  say  in  Railey's  Case  is  as 
follows,  on  page  172:  "The  Justice's  docket, 
though  not  showing  an  adjudication  by  the 
JuEtlce,  shows  an  actual  admission  of  the 
defendant  that  the  crime  had  been  commit- 
ted; and  not  merely  that  there  was  probable 
oanse  to  believe  him  guilty  of  It,  but  a  direct 
and  unequivocal  admission  of  his  guilt." 
We  have  underscored  the  words  to  show  the 
force  and  extent  of  the  mlscltatlon.  Of 
course.  If  the  plaintiff  Jones  had  "unequivo- 
cally admitted  his  guUt,"  such  an  admission 
of  guilt  would  have  Included  an  admission 
of  probable  cause.  Against  this  single  opin- 
ion, evidently  written  currente  calamo,  we 
have  several  wdl-consldered  cases.  The  rule 
Is  thus  laid  down  in  19  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  664:  "The  waiver  of  preliminary 
examination  by  a  party  charged  with  crime 
has  been  held  to  raise  a  prima  facie  pre- 
sumption of  probable  cause  for  the  prose- 
cution," In  Schoonover  v.  Myers,  28  111.  808, 
the  court  says,  on  page  812:  "The  first 
question  .of  law  which  Is  presented  arises 
upon  the  fact  that  when  the  plaintiff  was 
brought  before  .the  magistrate  upon  the 
prosecution  for  the  Institution  of  which  this 
action  was  brought  be  waived  an  examina- 
tion, and  voluntarily  gave  ball  for  his  ap- 
pearance at  the  circuit  court  This,  it  is  in- 
sisted, was  an  admission,  at  least,  of  such 
a  probability  of  guilt  as  to  preclude  him 
from  ever  after  saying  that  the  prosecution 
was  maliciously  instituted.  We  do  not  think 
so.  Such  a  course  may  often  be  judiciously 
advised,  when  the  party  Is  not  only  innocent 
in  fact,  but  known  to  be  so  by  the  prose- 
cutor. At  least,  this  course  should  have  no 
more  influence  than  would  the  finding  of  the 
magistrate,  upon  a  hearing  of  the  evidence, 
that  there  was  probable  cause,  and  binding 
the  party  over  for  his  appearance,  or  com- 
mitting him."  In  Hess  v.  Baking  Co.,  31  Or. 
503,  49  Fac.  803,  the  court  says,  on  page 
505,  81  Or.,  page  804,  49  Pac:  "In  other 
words,  the  waiver  ot  an  examination  Is 
tantamount  in  law  to  a  finding  by  the  magis- 
trate that  there  is  sufficient  cause  to  be- 
lieve the  defendant  guilty,  and  the  author- 
ities are  substantially  agreed  that  such  a 
finding  Is  not  conclusive,  but  only  prima 
facie  evidence  of  probable  cause,  which  may 
be  overcome  by  competent  evidence  on  the 
trial,  and  that  an  allegation  In  the  complaint 
of  a  want  of  probable  cause  is  a  sufilclent 
averment  for  the  admission  of  such  proof.  ' 
Railway  Co.  v.  Hendricks,  IS  Ind.  App.  10, 
40  N.  B.  82,  41  N.  E.  14,  and  authorities  thete 
Cited."  In  Brady  v.  Stiltner,  40  W.  Va.  289, 
21  S.  E.  729,  It  Is  said  that  "the  waiver  of  a 
preliminary  examination  by  a  person  char- 
ged with  crime  Is  prima  facie  evidence  of 
probable  cause."  In  that  case  Holt,  P.,  dis- 
sents in  a  forceful  and  daborate  opinion, 
maintaining  that  the  waiver  of  a  preliminary 
examination,  being  merely  the  exercise  of  a 
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lawful  right,  la  not  even  prima  facie  evi- 
dence of  piobalde  cause.  The  followlns 
citations  'Will  show  that  our  decision  in  this 
case  is  not  an  extreme  view  of  the  law,  as 
other  jurisdictions  have  gone  beyond  it.  In 
Barber  v.  Scott,  92  Iowa,  52,  80  N.  W.  497, 
It  is  held  that  "a  conviction  of  plaintiff, 
though  obtained  without  fraud,  and  without 
false  testimony  on  the  part  of  prosecutor,  is 
not  conclusive  of  probables  cause  for  the 
prosecution  complained  of,  but  such  convic- 
tion establishes  probable  cause,  unless  over- 
come." In  Miller  v.  Railway  C!o.  (C.  C.)  41 
Fed.  898,  It  was  held  that  where,  on  ex- 
amination, the  Justice  commits,  and  the 
grand  Jury  fail  to  find  an  indictment,  the  ac- 
tion of  one  merely  offsets,  neutralizes,  or  de- 
stroys the  other,  so  as  to  render  both  or 
either  of  them  valueless  to  establish  a  prima 
fade  case  either  for  or  against  the  plaintiff; 
thus  leaving  the  want  of  probable  cause  to 
be  established  by  other  testimony. 

For  the  reasons  above  stated,  we  adhere 
to  our  decision  that  the  waiver  by  the  plain- 
tiff of  a  preliminary  examination  Is  only 
prima  facie  evidence  of  probable  cause, 
which  may  be  rebutted  by. other  competent 
testimony.    Error. 


(131  N.  C.  185) 

HAT.Iv  v.  HALL. 

(Supreme  Court  of  North  Carolina.     Oct  M, 

1902.) 

DIVORCE— NEW   TRIAL   ON    CERTAIN' ISSUES- 
CONSENT  TO  VERDICT  BY  ELEVEN 
JURORS— COSTS. 

1.  A  new  trial  may  be  granted  in  a  divorce 
case  on  the  issues  of  adultery  by  plaintiff  with- 
out granting  it  on  the  issues  of  desertion  by 
defendant. 

2.  Consent  to  a  verdict  by  11  jurors  in  a  di- 
vorce case  is  valid,  the  verdict  being  for  de- 
fendant, though,  under  Code,  i  1288,  providing 
that  no  judgment  in  a  divorce  shall  be  given 
in  favor  of  plaintiff  till  the  facts  have  been 
found  by  a  jnry,  it  would  not  be  valid  if  the 
verdict  was  for  plaintiff. 

Appeal  from  superior  court,  Moore  coun- 
ty; McNeill.  Judge. 

Action  by  Fannie  M.  Hall  against  Allan 
Hall.  From  a  refusal  to  give  defendant  Judg- 
ment, he  appeals.    Reversed. 

U.  L.  Speuce,  for  appellant. 

CLARK,  J.  This  is  an  action  by  the  wife 
for  a  divorce  under  chapter  211,  Laws  1899, 
alleging  that  her  husband  abandoned  her 
November  21,  1898,  and  since  said  date 
has  lived  separate  and  apart  from  her,  and 
has  contributed  nothing  to  her  support.  The 
answer  denies  this  allegation,  and  sets  up 
as  recrimination  adultery  by  plaintiff  with 
three  parties  named,  and  asks  for  a  divorce 
from  her.  The  jury  returned  as  their  ver- 
dict as  to  the  first  and  second  issues,  that 
the  parties  were  married,  and  had  been  resi- 
dents of  this  state  for  two  years  next  be* 

T  1.  See  Divorce,  vol.  17,  Cent.  Dig.  t  SIX 


fore  the  beginning  of  this  action.  As  to  the 
third  issue,  "Did  the  defendant  abandon 
the  plaintiff  and  live  separate  and  apart 
from  her  as  alleged  In  the  complaint?'  the 
Jury  came  into  open  court,  and  stated  that 
they  stood  11  to  1  upon  that  issue,  wherenpon 
the  counsel  for  plaintiff  proposed  that  the 
finding  of  the  11  npon  this  issue  should  be  re- 
turned by  consent  as  the  verdict  of  the  whole 
Jury,  which  was  agreed  to  by  the  defend- 
ant's counsel,  and  the  Jury  then  responded 
"No"  to  that  issue.  .  At  the  same  time  the 
Jnry  announced  their  hopeless  inability  to 
agree  upon  the  fourth,  fifth,  and  sixth  Issnes, 
which  were  as  to  the  charges  of  adultery  by 
the  wife  with  the  three  persons  named  in 
the  defendant's  answer.  A  Juror  was  with- 
drawn, and  a  mistrial  ordered  as  to  those 
three  issues.  The  defendant  then  tendered  a 
Judgment  "that  as  to  plaintiff's  cause  of  ac- 
tion, the  defendant  go  without  day,  and  re- 
cover his  costs,  and  that  the  plaintiff  be  not 
allowed  a  divorce."  This  Judgment  the  court 
declined  to  sign,  upon  the  ground  that  the 
verdict  on  the  third  issue  was  by  a  majority 
of  the  Jury,  to  which  the  defendant  excepted 
and  appealed. 

It  is  in  the  power  of  the  sup^or  conrt  to 
grant  a  new  trial  on  one  or  more  of  several 
Issues,  and  to  let  the  verdict  on  the  others 
stand  (Benton  v.  Collins,  125  N.  0.  90,  S4 
S.  E.  242,  47  L.  R.  A.  33,  and  list  of  cases 
there  cited);  but  this  Is  in  the  discretion  of 
the  court,  and  not  a  right  of  the  party  (Na- 
than v.  RaUway  C!o.,  118  N.  0.  1070,  24  S.  B. 
511),  and  it  must  "clearly  appear  that  the 
matter  Involved  is  entirely  distinct  and  sep- 
arate from  the  matters  involved  in  the  other 
Issues,  and  that  the  new  trial  can  be  had 
without  danger  of  complications  with  other 
matters"  (Benton  v.  Collins,  supra;  Beam  v. 
Jennings,  96  N.  O.  88,  2  S.  B.  245).  Such 
seems  to  be  the  case  here,  and,  besides,  the 
plaintiff  is  not  appealing.  An  appeal  lies 
from  the  refusal  of  a  Judgment  to  which  the 
party  is  entitled.  Griffin  v.  Light  Co.,  Ill  N. 
C.  434,  16  S.  E.  423;  Kruger  v.  Bank,  123  N, 
O.  16,  31  S.  E.  270.  There  was  consent  that 
the  verdict  on  the  third  issue  should  be  re- 
turned by  11  Jurors.  The  authorities  seem  to 
be  uniform  that  In  dvll  cases  this  may  be 
done,  but  as  to  criminal  cases  there  is  a  divi- 
sion in  the  authorities,  this  state  being  among 
those  which  hold  that  it  cannot  be  done. 
State  V.  Scruggs,  115  N.  C.  805,  20  S.  E.  720. 
See  authorities  collected  17  Am.  &  Eog.  Enc. 
Law  (2d  Ed.)  1098.  Divorce  being  a  civil 
action,  the  only  question  as  to  the  validity 
of  the  consent  to  a  verdict  by  a  Jury  of  11 
arises  upon  the  following  provision  In  the 
0>de  (section  1288):  "The  material  facts 
in  every  complaint  asking  for  a  divorce  shall 
be  deemed  to  be  denied  by  the  defendant 
whether  the  same  shall  be  actually  denied 
by  pleading  or  not,  and  no  Judgment  shall 
be  given  in  favor  of  the  plaintiff  in  any 
such  complaint  until  the  facts  have  been 
found  by  a  Jury."    The  object  of  this  pro- 
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ylslon  is  to  prevent  the  obtaining  of  di- 
vorces by  collusion,  but  here  tbe  consent  to 
a  verdict  by  11  jurors  results  In  a  verdict 
against  the  plaintiff  and  against  the  divorce, 
and  is  not  prohibited.  If  the  verdict  had 
turned  out  the  other  way,  it  would  have 
been  invalid.  It  was  the  folly  of  tHe  plain- 
tiff to  have  made  so  unequal  an  agreement, 
unless  her  object  was,  at  all  events,  to  aban- 
don her  action.  When  the  remaining  Issues 
are  tried  on  the  defendant's  cross-action,  he 
win  become  pro  hac  vice  plaintiff  In  the  pur- 
view of  section  1288. 

It  was  in  the  discretion  of  the  Judge  to 
have  refused  a  partial  new  trial,  but,  having 
granted  that  without  setting  aside  the  ver- 
dict on  the  first  three  Issues,  It  was  error  to 
refuse  Judgment  In  favor  of  the  defendant 
as  to  tbe  plaintiff's  cause  of  action  upon 
those  Issues  as  found.  The  case  must  be 
remanded  for  Judgment  In  accordance  here- 
with. The  Judgment  tendered  was  erro- 
neous, however,  In  asking  Judgment  for  costs 
against  the  wife. 

Brror. 

031  N.  C.  716) 

STATE  V.  GOULDINO. 
(Supreme  Court  of  North  Carolina.  Oct  21, 
1902.) 
CIAM  BEDS— I.ICBNSB&-STATUTIBS. 
1.  Code,  §  3391,  anthorizing  the  clerks  of  the 
Bnperior  courts  to  grant  license  to  make  oyster 
or  clam  beds,  in  the  waters  of  the  state,  in  a 
prescribed  manner,,  repealed  by  Laws  1S93,  c. 
287,  S  2,  which  prescribes  a  new  mode  in  which 
beds  may  be  anthorlzed,  reinstated  by  Laws 
1895,  c.  160,  repealing  Laws  1893,  c.  287,  again 
repealed  by  Laws  1897,  c.  13,  which  repealed 
Laws  1895,  c.  160,  and  made  new  provisions 
applying  only  to  oyster  beds,  is  again  reinstat- 
ed, so  tar  as  concerns  clam  beds,  by  Laws 
1901,  c.  250,  which  applies  only  to  oyster  beds, 
and,  by  section  23,  expressly  repeals  said  stat- 
utes of  1893  and  1897. 

Appeal  from  superior  court,  Carteret  coun- 
ty;   Bryan,  Judge. 

George  Goulding  was  prosecuted  for  viola- 
tion of  the  law  relative  to  clam  beds.  The 
warrant  was  quashed,  and  the  state  appeals. 
Reversed. 

A.  D.  Ward  and  the  Attorney  General,  for 
the  State.    D.  L.  Ward,  for  appellee. 

CLARK,  3.  This  was  a  criminal  proceed- 
ing begun  before  a  Justice  of  the  peace,  and 
taken  by  appeal  of  the  defendant  to  the  su- 
perior court,  charging  the  defendant  for  un- 
lawfully and  willfully  entering,  gathering, 
and  taking  away  clams  from  the  clam  bed 
of  one  Effle  Gilllkln,— said  bed  being  situated 
iB  North  river,— without  her  permission,  la 
violation  of  Code,  f  3393.  In  the  superior 
court  the  warrant  was  quashed,  and  tbe  state 
appealed. 

This  presents  the  question  whether  private 
dam  beds  in  public  waters  are  now  author- 
ized. Code,  I  3391,  authorised  the  clerks  of 
tbe  superior  court  to  grant  license  to  make 


oyster  or  dam  beds  In  the  waters  of  tbe 
state  in  the  manner  prescribed  by  section 
3390;  and  section  3393  made  it  a  misde- 
meanor to  take  away  oysters  or  clams  there- 
from. Chapta:  287,  {  2,  Laws  1803,  repealed 
section  3391  of  the  Code,  but  prescribed  a 
new  mode  in  which  beds  might  be  author- 
ized. Said  chapter  287,  Laws  1893,  was  it- 
self repealed  by  chapter  160,  Laws  1895,  ex- 
cept as  to  Odslow  county.  This  repeal  of 
the  repealing  statute  reinstated  Code,  {  8391, 
except  as  to  Onslow  county,  which  is  not 
here  in  question.  Brlnkley  v.  Swlcegood,  65 
N.  C.  626;  End.  St  f  475;  Sutb.  St  Const 
iS  162,  168.  Chapter  160,  Laws  1895,  was 
itself  repealed  by  chapter  13,  Laws  1897,  and 
new  provisions  enacted,  applying  only  to 
oyster  beds.  Thus  we  have  again  a  repeal 
of  Code,  I  3391,  since  this  put  In  force  again 
the  statute  of  1893  which  repealed  that  sec- 
tion of  the  Code.  Bat  still  the  clam  bed 
would  be  authorized  by  tbe  mode  prescribed 
in  the  act  of  1883,  and  there  is  no  controver- 
sy here  as  to  the  mode,  but  only  as  to  the 
power  to  authorize  clam  beds,  and  that  has 
never  been  repealed.  Chapter  250,  Laws 
1901,  is  the  latest  act,  and  applies  only  to 
oyster  beds;  but  section  23  thereof  expressly 
repeals  the  above-cited  statutes  of  1893  and 
1897,  tbe  effect  of  which  Is  to  put  again  tn 
force  the  statute  of  1895  and  the  above-cited 
section  3391  of  the  Code,  unless  they  were 
in  conflict  with  said  act  of  1901.  But  so  far 
as  the  matter  now  In  hand  Is  concerned, 
Code,  {  3391,  Is  additional  to,  and  not  In 
conflict  with,  tbe  act  of  1901.  There  has 
been  at  no  time  a  repeal  of  section  3393, 
making  it  a  misdemeanor  to  take  clams  or 
oysters  from  their  beds  without  consent  of 
the  owner.  The  only  change  has  been  made 
In  the  alternate  enactment  and  repeal  of  sec- 
tion 3391  as  to  the  manner  of  allowing  pri- 
vate clam  or  oyster  beds  to  be  laid  off  In 
public  waters.  Tbe  last  statute  provides  a 
new  method  of  laying  off  such  oyster  beds, 
but  leaves  in  force  the  old  authority  (Code, 
S  8391)  to  lay  off  clam  beds.  If  this  bed 
has  not  been  properly  laid  off,  tbat  would  be 
a  matter  of  defense  on  tbe  proof,  and  Is  not 
urged,  and,  Indeed,  could  not  be,  upon  a  mo- 
tion to  quash  the  warrant  t 

In  quashing  tbe  warrant  tberefon^  tbcre 
was  arror. 


(ISl  N.  O.  169) 

POWLBB  V.  FOWLBR. 
(Supreme  Court  of  North  Carolina.   Oct  21, 
1902.) 
BASTARDS-IAOinUATION. 
1.  Where,  by  the  laws  of  the  domicile  of  the 
parents  at  the  time  of  the  birth  of  their  bas- 
tard child  and  of  their  marriage,  their  marriage 
ie^timates  him,  the  legitimacy  attaches  at  the 
time  of  the  marriage,  he  being  a  minor,  and 
goes  with  him  wherever  he  goes. 

Appeal  from  superior  court,  Moore  county; 
Neal,  Judge. 
Proceeding  by  Stanley  O.  Fowler  against 
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Kitty  S.  Fowler.   Judgment  for  plaintiff.    De- 
fendant appeals.    Petition  dismissed. 

Douglass  &  Slmms  and  Shepherd  &  Shep- 
herd, for  appellant  D.  U  Spence,  for  appel- 
lee. 

CLARE,  J.  This  Is  a  proceeding  begun  be- 
fore the  clerk  by  the  plaintiff  for  the  legitima- 
tion of  his  son  under  Code,  S  39.  The  petition 
alleges  that  the  plaintiff  is  a  citizen  and  resi- 
dent of  the  county;  that  about  July  1,  1898, 
the  plaintiff  and  defendant  were  married  at 
Milwaukee,  Wis.;  that  for  four  or  Ave  years 
prevlGus  thereto,  and  up  to  the  marriage,  they 
had  lived  and  habitually  cohabited  together  at 
0337  Carpenter  street,  Chicago,  111.,  and  dur- 
ing that  time  there  was  born  to  them  on  No- 
vember 15,  1892,  a  son,  of  whom  the  plain- 
tiff was  and  has  always  been  reputed  to  be 
the  father;  and  that  the  plaintiff  and  defend- 
ant have  continued  to  live  together  since  the 
marriage.  The  wife  answers,  admitting  all 
of  above  allegations,  except  that  she  denies 
that  plaintiff  is  a  resident  and  citizen  of  the 
county,  and  for  a  further  defense  alleges  cruel 
treatment  by  plaintiff,  for  which  she  has  an 
action  for  divorce  a  mensa  et  tboro  pending, 
and  that  the  clerk  of  the  superior  court  has  no 
jurisdiction.  The  child  was  made  a  party  de- 
fendant, and,  through  his  guardian  ad  litem, 
answered,  admitting  all  the  above-recited  al- 
legations of  the  complaint  The  clerk  granted 
the  petition,  and  his  Judgment  on  appeal  was 
a£Srmed  by  the  Judge  at  chambers,  from 
which  Judgment  the  wife  appealed. 

The  plaintiff  contends  that  by  virtue  of 
Code,  §  136,  the  words  "superior  court,"  in 
section  38,  mean  the  clerk,  and  that,  if  this 
la  not  BO,  the  case  having  gotten  before  the 
Jndge  of  the  superior  court  his  action  is  valid 
by  virtue  of  chapter  276,  Laws  1887,  amending 
Code,  S  255,  and  relies  on  Roseman  v.  Boseman, 
127  N.  C.  494,  37  S.  B.  618,  and  Ury  v.  Brown, 
129  N.  0.  270,  40  S.  E.  4,  and  cases  there  cit- 
ed. The  defendant  contends  that  consider- 
ing the  caption  of  section  39,  as  may  be  done 
(State  V.  Woolard,  119  N.  C.  779,  25  S.  B. 
719),  and  other  language  In  section  39,  section 
136  does  not  apply,  but  the  superior  court  at 
term  alone  has  Jurisdiction,  and  that  this  de- 
fect is  not  cured  by  the  appeal  to  the  Judge  at 
chambers.  We  are  not  called  upon  to  decide 
this  very  interesting  question,  because  upon 
the  face  of  the  petition  there  is  a  fatal  de- 
fect, in  that  no  cause  of  action  is  stated,— a 
defect  which  the  court  must  notice  ex  mero 
motu.  Nash  v.  Ferrabow,  115  N.  C.  303,  20 
S.  E.  458;  Ladd  v.  Ladd,  121  N.  C.  118,  28 
S.  E.  190;  Gary  v.  Allegood,  121  N.  O.  54,  28 
S.  E.  01.  This  proceeding  is  provided  to  le- 
gitimate illegitimates,  but  it  appears  from  the 
averments  in  the  complaint  that  the  child  is 
already  legitimated.  By  the  laws  of  this  state 
the  BubBequent  marriage  of  the  parents  does 
not  legitimate  their  children  bom  prior  to  the 
marriage.  But  legitimacy  Is  a  status,  and  by 
the  laws  of  Illinois  the  subsequent  marriage  of 


the  parents  legitimates  their  prior  offspring. 
"If  the  mother  of  any  bastard  child  and  the 
reputed  father,  shall  at  any  time  after  Its 
birth  Intermarry,  the  said  child  shall  in  all 
respects,  be  deemed  and  held  legitimate." 
Rev.  St  1895,  p.  203,  |  15.  The  parties  were 
domiciled,  according  to  the  complaint  at  the 
time  of  the  child's  birth  and  up  to  the  time  of 
the  marriage,  in  Illinois,  and  It  is  well  set- 
tled that  the  child  being  still  a  minor.  Its 
legitimacy  then  accrued,  and  accompanies  it 
wherever  It  goes.  Even  if  the  domicile  had 
been  in  Wisconsin  at  the  time  of  the  mar- 
riage, the  law  there  is  the  same,  if  the  father 
recognized  the  chUd  as  his,  as  It  appears  he 
did.  Rev.  St  Wis.  1878,  |  2274.  The  IlUnols 
statute  was  enacted  as  far  back  as  1845.  By 
both  the  civil  and  canon  law  the  subsequent 
marriage  of  the  parents  legitimated  their-  off- 
spring bom  before  marriage.  1  Bl.  Gomm. 
454.  It  was  when  the  bishops,  at  the  parlia- 
ment held  at  the  Priory  of  Merton,  In  Surrey, 
In  1236,  attempted  to  procure  a  change  In  the 
common  law  to  that  effect  that  the  barons 
answered,  "Nolumus  leges  Angllse  mutare,"— • 
"We  are  unwilling  to  .change  the  laws  of  Eiig- 
land"  (1  BL  Comm.  456;  2  Kent  Comm.  209), 
—and  made  an  entry  on  the  Journal  (20  Hen. 
Ill,  a  9)  wliich  is  known  as  the  "Statute  of 
Merton."  This  remains  the  law  of  England 
to-day,  as  It  does  In  North  Carolina,  though 
Virginia  and  many  other  states,  as  well  as  Il- 
linois and  Wlsconslu,  have  adopted  the  civil 
law  in  this  particular.  It  seems  well  settled 
in  England,  as  well  as  elsewhere,  that  when, 
by  the  law  of  the  domicile  of  the  parents  at 
the  time  of  the  birth  and  the  law  of  the  dom- 
icile at  the  time  of  the  subsequent  marriage 
of  the  parents,  the  effect  of  the  marriage  is 
to  legitimate  the  children,  the  legitimacy  at- 
taches (if  the  children  are  not  adults),  and 
goes  with  them  wherever  they  go.  "If  by 
that  law  he  is  thereby  rendered  legitimate,  he 
will  be  regarded  as  legitimated  everywhere, 
even  In  states  whose  laws  do  not  recognize 
subsequent  legitimation."  Minor,  Confl. 
Laws,  S  99,  citing  very  numerous  authorities. 
The  English  courts  only  differ  from  others 
In  holding  that  It  is  the  law  of  the  father's 
domicile  at  the  time  of  the  birth  which  gov- 
erns, and  not  the  law  of  the  domicile  at  the 
time  of  marriage.  Minor,  Confl.  Laws,  supra, 
where  the  whole  subject  is  clearly  and  inter- 
estingly discussed.  To  same  purport  Dicey. 
Confl.  Laws,  rule  134;  Whart  Law  Nat  172; 
Wlmrt  Confl.  Laws,  ${  240-248;  Story,  Confl. 
Laws  (8th  Ed.)  II  98,  93v,  where  the  subject 
Is  exhaustively  considered;  Miller  ▼.  MiUer, 
91  N.  Y.  315,  43  Am.  Rep.  669;  Ross  T.  Rosa, 
129  Mass.  252,  37  Am.  Rep.  321.  The  Ameri- 
can authorities,  all  to  same  purport  will  be 
found  collected  in  3  Am.  &  Eng.  Enc.  Law,  896. 
896;  6  Cent  Dig.  cc.  1827-1830.  In  Ross  v.  Ross, 
supra.  Gray,  C.  J.,  reviews  all  the  anthorltles 
up  to  that  decision  (1880).  See,  also,  Adams 
V.  Adams  (Mass.)  18  L.  R.  A.  275,  and  notes 
(B.  c.  28  N.  B.  260).  As  the  child  was  legiti- 
mate, upon  the  allegations  In  the  complaint 


Digitized  by  V^OOQIC 


N.C.) 


WILSON  V.  BEAUFORT  COUNTY  LUMBER  CO. 


665 


when  the  chUd  came  to  tbls  state,  the  remov- 
al of  his  parents  hither  could  not  have  the  ef- 
fect to  make  him  a  bastard,  and  the  com- 
plaint states  no  cause  of  action.  A  similar  In- 
stance Is  that  of  a  marriage  solemnized  In  a 
state,  whose  laws  permit  such  marriage,  be- 
tween a  negro  and  a  white  person  domiciled 
In  such  state.  This  Is  valid  on  their  removal 
to  this  state,  though  such  marriage  would 
have  been  Invalid  if  the  parties^ had  been 
domiciled  here.  State  v.  Boss,  76  N.  0.  242, 
22  Am.  Bep.  678;  Woodward  v.  Blue,  103  N. 
C,  at  page  114,  9  S.  E.  492.  The  status  ac- 
companies the  person,  and  is  not  changed  by 
the  removal, 
Action  dismissed. 


(in  N.  c.  US) 

WIMON   et  at   V.   BBATTFORT  OOUNTT 

bUMBEB  CO. 

(Supreme  Court  of  North  Carolina.     Oct  14, 

1902.) 

AFPBAL— EXCBPnONS-JXTDOMBNT— DOCK- 
ETINO— UBN. 

1.  An  appeal  is  In  itself  an  exception  to  • 
judgment,  and  no  other  record  exception  is  nec- 
essary. Code,  S  957,  requiring  the  court  on  ap- 
peal tc  render  such  judgment  as,  on  Inspection 
of  the  whole  record,  it  shall  appear  to  them 
ought  in  law  to  be  rendered: 

2.  Code,  §  435,  provides  that  every  judg- 
ment directing  the  payment  of  money  sh^l  be 
docketed,  and  shall  be  a  lien  on  the  real  es- 
tate of  the  debtor.  A  judgment  rendered  for  a 
fixed  sum  for  damages  and  for  another  sum 
for  costs  was  recorded  in  full  In  the  court's 
minute  docket.  When  docketed,  the  judgment 
for  damages  was  omitted,  but  the  docketed 
jndgment  contained  a  reference  to  the  entry  in 
the  court's  minute  docket  by  number  and  page. 
Held,  that  the  judgment  for  damages  was  not 
anfficiently  docketed  so  as  to  create  a  lien  on 
the  debtor's  real  estate,  and  hence  Uie  debtor's 
grantees  were  not  liable  therefor. 

3.  A  statute  provides  that  the  lien  of  a 
docketed  judgment  expires  in  10  years  unless 
the  creditor  has  been  legally  restrained  from 
enforcing  it.  A  judgment  debtor's  allotment  of 
homestead  was  not  recorded  until  after  the 
expiration  of  10  years  from  the  date  of  the 
docketing  of  the  judgment  Held,  that  the  lien 
of  the  judgment  had  expired,  and  was  not  re- 
vived by  the  allotment  of  homestead,  and  there- 
fore an  execution  Issued  created  a  lien  only  from 
its  levv,  and  not  by  virtue  of  the  docketing  of 
the  judgment. 

4.  A  debtor  at  the  time  of  the  rendering  of  a 
jndgment  against  him  owned  two  separate  par- 
cels of  land,  one  of  which  was  conveyed  to  third 
persons,  and  the  other  of  which  became,  through 
mesne  conveyances,  the  property  of  the  judg- 
ment creditor,  who  entered  a  release  of  the 
lien  of  the  judgment  docketed  as  to  such  par- 
cel. Held,  that  each  parcel  should  bear  its  own 
pioportion  of  the  docketed  judgment,  and  hence 
the  parcel  conveyed  to  the  third  persons  was 
not  holden  for  the  entire  judgment. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  Louis  Wilson  and  others  against 
the  Beaufort  County  Lumber  Company. 
From  a  Judgment  granting  insufficient  relief 
to  plaintiffs,  they  appeal.    Affirmed. 

V 1.  See  Appeal  and  Brror,  vol.  1,  Cent   Dig.  M 

1672,  1677,  leOO. 


A  statute  provides  tliat  the  lien  of  a  dock- 
eted Judgment  expires  in  10  years  unless  the 
creditor  has  been  legally  restrained  from  en- 
forcing it 

Skinner  &  Whedbee,  for  appellants.  Flem- 
ing &  Moore,  for  appellee. 

CLARK,  J.  A  Jury  trial  having  been 
waived,  the  facta  were  found  by  the  court 
From  the  Judgment  rendered  thereon  the 
plaintiffs  appealed.  There  Is  no  exception, 
and  none  is  necessary,  the  appeal  being  of 
itself  an  exception  to  a  Judgment  Murray 
▼.  Southerland,  125  N.  C.  175,  34  8.  E.  270;  . 
Delozier  v.  Bird,  123  N.  a  689,  31  8.  R  824; 
Reade  v.  Street.  122  N.  O.  801,  90  8.  E.  124; 
Appomattox  Co.  v.  Buffaloe,  121  N.  C.  37.  27  - 
S.  E.  999;  Thornton  v.  Brady,  100  N.  O.  38, 
6  S.  B.  910;  Clark's  Code  (3d  Ed.)  p.  772; 
Code,  I  967.  When  there  is  objection  to  evi- 
dence, to  the  charge,  or  any  other  matter  oc- 
curring on  the  trial,  an  exception  must  al- 
ways be  spedflcally  taken  (Code,  |  550,  and 
cases  cited  In  dark'a  Code  [3d  Ed.]  pp.  772- 
774),  and,  except  a«  to  the  charge,  such  spe- 
cific exception  must  be  taken  at  the  time 
(State  V.  Downs,  118  N.  C.  1242,  24  S.  E.  531, 
and  cases  cited;  Clark's  Code  [3d  Ed.]  p. 
609).  A  "broadside  exertion"  to  such  mat- 
ters cannot  be  noticed.-  CHark's  Code  (3d 
Ed.)  p.  313.  By  vhtue  of  Code,  {  412  (3),  an 
exception  to  the  charge  can  be  taken  for  the 
first  time  In  the  appellant's  statement  of  the 
case  on  appeal,  though  it  must  be  specific, 
and  not  "broadside."  Lowe  v.  Elliott,  107  N. 
C.  718,  12  8.  E.  383;  Taylor  v.  Plummer,  106 
N.  C.  56,  11  S.  B.  266;  and  numerous  cases 
collected  In  Clark's  Code  (3d  Ed.)  pp.  513, 
773.  But  as  to  errors  upon  the  face  of  the 
record  proper,  such  as  defects  In  the  sum- 
mons, pleadings,  and  Judgment,  the  appel- 
late court  Is  required  to  take  notice  of  these 
without  assignment  of  error,  by  Code,  i  957. 
The  distinction  Is  clearly  pointed  out  In 
Thornton  v.  Brady.  100  N.  C.  38,  6  S.  E.  910, 
and  In  numerous  cases  since,  collected  in 
Clark's  Code  (Sd  Ed.)  at  pages  772,  800,  924. 
Errors  in  the  face  of  the  record  proper  are 
necessarily  either  (1)  that  the  court  has  not 
Jurisdiction;  or  (2)  that  the  complaint  (or  in- 
dictment) does  not  state  a  cause  of  action, 
as  to  both  of  which  rule  27  of  this  court  (39 
8.  B.  vii)  states  that  the  court  will  take  no- 
tice ex  mero  motu  without  assignment  of 
error;  or  (3)  that  the  facts  found,  whether 
by  genera]  verdict  or  special  verdict,  or  by 
the  Judge,  or  by  consent,  do  not  Justify  the 
Judgment  Imposed.  Clark's  Code  (3d  Ed.)  pp. 
920-924.  The  court  (a  Jury  having  been 
waived)  found  as  facts  that  at  June  term, 
1889,  of  Pitt  superior  court,  Jndgment  was 
rendered  in  favor  of  the  plaintiffs  against 
Llzzlna  Wilson  for  $225  for  mesne  profits 
and  for  partition,  and  (50.19  costs,  and  said 
Judgment  was  recorded  in  full  on  the  minute 
docket,  but  in  the  Judgment  as  docketed  and 
duly  Indexed  at  that  term  the  $225  was  omit- 
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ted  from  said  docketing;  and  that  about  De-  i 
cember  1, 1898,  this  omitted  part  of  the  Judg- 
ment was  placed  on  the  docket  at  the  re- 
quest of  the  plaintiffs,  but  without  notice 
to  the  defendants,  by  the  clerk,  after  the  ex- 
piration of  his  term  of  office.  The  docketed 
judgment,  however,  contained  the  following: 
"For  decree,  see  minutes  No.  5,  pp.  619-623," 
and  the  decree  there  copied  In  full  embraced 
the  $225  recovery.  It  is  further  found  as  a 
fact  that  in  June,  1889,  at  the  time  the  above 
judgment  was  docketed,  Llzzlna  Wilson  own- 
ed in  fee  two  tracts, — one  containing  60 
acres,  which  was  worth  March  1,  1902,  $300, 
and  the  other  containing  66%  acres,  worth 
March  1,  1902,  fSOO;  that  on  April  12,  18M. 
said  Llzzlna  Wilson  conveyed  for  $135  the 
timber  on  the  60-acre  tract  to  the  Beaufort 
Lumber  Company,  and  thereafter  conveyed 
the  fee  of  said  tract  (subject  to  above  con- 
veyance of  the  timber)  to  the  defendants,  her 
son  Geo.  W.  Wilson  and  grandson  John  W. 
Wilson,  without  consideration;  that  on  De- 
cember 18,  1890,  she  conveyed  the  66%-acre 
tract,  without  consideration,  to  her  son  McD. 
Wilson,  who,  on  December  25,  1896,  convey- 
ed the  same,  for  value,  to  the  feme  plain- 
tiffs, who  are  her  daughters,  and  who  are 
now  the  owners  thereof;  that  on  May  26, 
1899,  notice  was  issued  to  'Liralna  Wilson  for 
revival  of  riald  judgment,  and  execution  was 
issued  thereon  May  26,  1899,  and  the  home- 
stead was  allotted  out  of  these  lands,  bnt 
the  allotment  was  not  recorded  till  after  the 
expiration  of  10  years  from  the  date  of  dock- 
eting said  judgment  On  June  7,  1901,  after 
the  answer  in  this  case  bad  been  filed,  the 
plaintiffs  entered  a  release  of  the  lien  of  said 
docketed  Judgment  as  to  the  66%-acre  tract. 
His  honor  correctly  held  that  the  judgment 
was  not  a  lien  for  the  $225.  that  part  of  the 
judgment  not  having  been  docketed.  Ck)de, 
!  435.  The  reference  to  the  minute  docket 
was  sufficient  notice  to  put  a  purchaser  on 
guard  as  to  the  nature  thereof  as  to  matters 
which  did  not  "affect  the  title  or  direct  the 
payment  of  money."  But  a  money  Judg- 
ment cannot  be  made  a  Hen  unless  set  out 
in  the  docketing  thereof,  which  is  required 
for  this  very  purpose  of  guarding  against 
liens,  unless  entered  on  the  docket.  In  Hol- 
man  v.  Miller,  103  N.  0.,  at  page  120,  9  S.  E. 
430,  It  is  said:  "It  Is  so  very  clear  that,  un- 
less the  judgment  is  docketed  upon  this  par- 
ticular docket,  there  can  be  no  Hen  by  virtue 
of  the  judgment  alone;"  and  in  Dewey  v. 
Sugg,  109  N.  C,  at  page  335,  13  S.  E.  925,  14 
L.  R.  A.  393,  Merrlmon,  C.  J.,  says:  "A 
docketed  judgment  creates  and  secures  a  Hen 
upon  the  judgment  debtor's  land.  But  a 
judgment,  in  order  to  create  such  lien,  must 
be  docketed  in  the  way  and  manner  above 
pointed  out;  otherwise  the  Judgment  is  not 
docketed,  and  no  such  or  any  Hen  arises,"— 
citing  authorities.  The  judgment  was  dock- 
eted In  1889,  and,  no  allotment  of  homestead 
having  been  made  till  after  the  10  years  had 
expired,  there  was  no  suspension  of  the  stat- 


ute of  limitations;  and  the  lien  of  the  Judg- 
ment, having  expired,  could  not  be  revived 
by  its  allotment  after  that  time.  The  exe- 
cution issued  on  the  revived  judgment  has 
lien  only  from  its  levy,  and  by  virtue  of  the 
levy,  and  not  by  virtue  of  his  docketing  the 
Judgment  in  1889.  Spicer  v.  Gamblll,  93  N. 
C.  378;  Pipkin  v.  Adams,  114  N.  C.  201,  19  S. 
E.  105;  McCasklll  v.  Graham,  121  N.  C.  190, 
28  S.  E.  264.  The  defendant  the  lumber 
company  having  acquired  title  for  value 
prior  to  the  levy  of  such  execution,  the  lands 
In  its  hands  would  not  ordinarily  be  sub- 
jected. Whether  this,  being  a  judgment  for 
costs  in  partition.  Is  a  Judgment  In  rem,  as 
to  which  no  statute  runs  (Dobbin  v.  Rex,  106 
N.  C.  444,  11  8.  E.  260;  In  re  Walker,  lOT 
N.  0.  340,  12  S.  E.  136),  we  are  not  caUed 
upon  to  decide,  as  the  defendants  did  not 
appeal;  but.  If  it  is,  his  honor  correctly  ad- 
Judged  that  defendants  pay  only  three-elev- 
enths of  the  costs,  for  each  tract  should  bear 
its  own  proportion.  Hinnant  v.  WUder,  122 
N.  C.  149,  29  S.  B.  221.  That  case  holds, 
also,  that  no  homestead  could  '  be  aUotted 
against  the  judgment  for  costs  in  partition. 
The  plaintiffs  could  not  transfer  the  Hen  on 
their  own  tract  to  the  defendants  by  an  en- 
try in  their  ovra  favor  on  the  judgment 
docket.  The  $223  part  of  the  judgment  was 
not  for  equality  for  partition,  but  a  mere 
personal  judgment  incldentaUy  annexed  for 
mesne  profits,  and  no  lien  ever  attached,  as 
above  stated,  by  reason  of  its  having  been 
omitted  from  the  docketing  of  the  Judgment. 
No  error. 


(131  N.  C.  IJO) 
BRINKLET  v.  SMITH. 

(Bspreme  Court  of  North  Carolina.     Oct.  14. 
1902.) 

DEEDS— PROBATB    IN    ANOTHBR    8TATB— CKR- 

TIFICATB— SUFFICIENCY— ADVBRSB 

POSSBSSION. 

1.  Ib  partition  plaintiff  introduced  a  deed 
which  was  excepted  to  on  the  ground  that  It 
had  not  been  properly  probated  in  another  state. 
On  the  deed  appeared,  "Signed,  sealed,  and  de- 
livered in  presence  of  M.  and  R.,  J.  P.,"  and 
following:  "Personally  appeared  before  me  H., 
clerk  of  the  Buperior  court,  R.,  who  on  oatb 
says  he  saw  D.  sign  a  land  deed  on  the  21st 
Oct.,  1897;  that  he  also  signed  the  deed  offi- 
cially as  a  justice,  and  saw  M.  sign  as  a  wit- 
ness." This  was  signed  by  R.  and  H.  Held, 
that  the  exception  was  good,  inasmuch  as  tbe 
statement  of  R.  did  not  identify  the  deed  men- 
tioned therein  as  the  deed  then  offered  for  pro- 
bate. 

2.  Where  the  probate  of  a  deed  in  another 
state  is  defective  on  its  face,  the  certificate  of 
the  clerk  of  the  superior  court  that  the  certifi- 
cate of  probate  and  seal  of  the  clerk  of  the 
superior  court  of  the  other  state  Is  snOcient 
does  not  validate  the  certificate. 

3.  Where  plaintiff  claimed  by  adverse  poa- 
session,  it  was  error  to  cliarge  that,  if  the  jury 
found  from  the  evidence  that  certain  persona 
with  whom  the  plaintiff's  title  was  sapposed  to 
have  some  connection  had  l)een  In  adverse  poa- 

T  3.  Sm  AdvanM  Ponauioii,  y^L  i.  Cant  Die  H 
m,  227,  228. 
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session  of  the  premises  for  more  tliau  30  years, 
it  was  their  duty  to  answer  the  issue  'Yes, 
notwithstanding  the  possession  had  been  at 
intervals  interrupted,  and  that  the  occupancy 
of  the  claimants  was  not  connected,"  since  ad- 
yerse  possession  must  be  open,  notorious,  and 
continuous. 

Appeal    from    superior    conrt,    Columbus 

county;   McNeill,  Judge. 

Partition  by  B.  W.  Brlnkley  against  Hen- 
ry Smith.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

J.  B.  Schullcen,  for  appellant  C.  C.  &  H. 
L.  Lyon,  for  appellee. 

DOUGLAS,  J.  This  was  a  special  pro- 
ceeding commenced  before  the  clerk  for  par- 
tition of  the  land  described  in  the  complaint. 
The  defendant  pleaded  sole  seisin,  and  the 
case  was  transferred  to  the  superior  court  In 
term  for  trial  of  the  Issues  raised  In  the 
pleadings.  It  was  heard  on  appeal  at  the 
last  term  of  this  court,  but  the  record  was  tn 
such  condition  that  we  thought  it  necessary 
to  refer  it  to  the  clerk  for  correction.  130 
N.  C.  224,  41  8.  E.  100.  There  are  only  two 
exceptions  which  we  deem  it  necessary  to 
discuss,  as  they  result  In  a  new  trial,  where 
the  other  exceptions  may  not  arise.  The 
plaintiff  introduced  a  deed  from  John  Daniel 
to  A.  T.  Clark,  to  which  the  defendant  ex- 
cepted on  the  grounds  that  it  had  not  been 
executed  by  said  Daniel,  and  bad  not  been 
properly  probated.  Upon  said  deed  appear 
the  following  statements: 

"Signed,  sealed,  and  dellyered  In  the  pres- 
ence of  J.  M.  Miller  and  3.  D.  Robinson, 
J.  P." 

"State  of  Georgia,  Wayne  County.  Per- 
sonally appeared  before  'me,  Hansell  Bap- 
pell,  clerk  superior  court  in  and  for  said 
county,  J.  D.  Robinson,  who  on  oath  says 
that  he  saw  John  Daniel  sign  a  land  deed 
on  the  2l8t  day  of  October,  1897,  and  that  he 
also  signed  the  deed  ofSdally  as  a  Justice  of 
the  peace  in  and  for  1519  district,  G.  M.,  of 
said  county,  and  also  saw  J.  M.  Miller  sign 
the  same  as  a  witness.  Sworn  to  before  me 
this  22nd  day  of  Noyember,  1897.  J.  D. 
Robinson,  J.  P.  Hansell  Rappell,  Clerk  S. 
C.  W.  0." 

"North  Carolina,  Columbus  County.  The 
foregoing  certificate  and  seal  of  office  of 
Hansell  Rappell,  clerk  superior  court  of 
Wayne  county,  state  of  Georgia,  is  adjudged 
to  be  sufficient  Let  the  deed  and  certificate 
be  registered  this  January  19,  1898.  A.  M. 
McNeill,  Deputy  Clerk  Superior  Court" 

This  probate  Is  singularly  defectiye.  Rob- 
inson, who  seems  to  be  swearing  In  his 
official  capacity,  does  not  prove  the  slgna- 
tnre  of  the  grantor  to  the  deed  In  question, 
nor  even  his  own  attesting  signature.  He 
simply  says  that  "be  saw  John  Daniel  sign 
a  land  deed,"  and  that  he  and  Miller  signed 
the  same  deed.  The  only  construction  we 
can  put  upon  this  language  is  that  he  and 
Miller  signed  the  same  deed  that  be  saw 


Daniel  sign;  but  he  does  not  pretend  to  Iden- 
tify that  deed,  or  the  signatures  thereon,  as 
the  deed  then  offered  fca:  probate.  In  other 
words,  he  does  not  proye  the  execution  of 
this  particular  deed,  which  was  the  essential 
fa6t  to  be  proved.  Therefore  we  think  that 
this  deed.  In  its  present  condition,  was  not 
competent  evidence,  and  should  haye  been 
excluded  upon  objection  by  the  defendant 
The  certificate  of  the  clerk  of  the  superior 
court  of  Columbus  county  merely  permitted 
Its  registration,  and  could  not  have  the  effect 
of  validating  a  probate  essentially  defective 
upon  its  face. 

There  Is  an  exception  to  the  charge  that 
we  think,  must  be  sustained.  His  honor 
charged  that  if  the  Jury  found  from  the  ev- 
idence that  certain  persons  with  whom  the 
plaintlfTs  title  was  supposed  to  have  some 
connection  had  been  in  adyerse  possession  of 
the  premises  for  more  than  30  years,  It  was 
their  "duty  to  answer  the  issue  'yes,'  not- 
withstanding the  possession  has  been  at  in- 
tervals interrupted,  and  that  the  occupancy 
of  the  claimants  was  not  connected."  This 
state  of  facts  would  have  been  sufficient  to 
take  the  title  out  of  the  state,  but  not  of  It- 
self to  put  it  into  the  plaintiff.  Walden  y. 
Ray,  121  N.  C.  237,  28  S.  K  293;  Everett  y. 
Newton,  118  N.  C.  919,  23  S.  E.  961.  Twen- 
ty years'  adverse  possession  of  land  by  him- 
self or  those  under  whom  he  claims  will  glye 
title  in  fee  to  the  possessor  as  against  all 
persons  not  under  disability;  but  such  pos- 
session must  not  only  be  advarse,  but  must 
also  be  open,  notorious,  and  continuous  un- 
der known  and  yisible  boundaries.  The  rea- 
son of  this  is  clear.  Such  statutes  of  limita- 
tion, originally  statutes  of  presumption,  are 
founded  upon  the  legal  presumption  of  a 
grant  or  release.  The  law  presumes  that 
the  party  holding  the  legal  title,  knowing 
his  land  to  in  the  actual  possession  of  one 
who  claims  it  as  his  own,  and  haying  a  right 
of  action  for  its  recovery,  admits  the  lawful 
claim  of  the  possessor  if  he  permits  him  to 
remain  In  open  and  undisturbed  possession 
for  so  long  a  time.  If  the  possession  Is  not 
so  open  and  adverse  as  to  reasonably  put  the 
le^al  owner  upon  notice,  either  actual  or  con- 
structive, he  cannot  be  expected  to  sue  on  a 
caqse  of  action  of  which  he  is  ignorant.  On 
the  other  hand,  if  the  possessor  abandons 
the  property.  Its  constructive  possession  at 
once  reverts  to  the  holder  of  the  legal  title. 
A  conveyance  of  the  property,  being  an  as- 
sertion of  ownership.  Is  not  considered  as  au 
abandonment  As  is  said  in  Angell  on  Lim- 
itations (section  390),  quoted  with  approval 
In  Malloy  y.  Bruden,  86  N.  C.  251:  "The 
principle  upon  which  the  statute  of  limita- 
tions Is  predicated  is,  not  that  the  party  In 
whose  fayor  it  is  Inyoked  has  set  up  an  ad- 
yerse claim  for  the  period  specified  in  the 
statute,  but  that  such  adverse  claim  to  ac- 
companied by  such  Invasion  of  the  rights  of 
another  as  to  give  him  a  cause  of  action, 
which,  having  failed  to  prosecute  within  the 
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limited  time,  he  Is  presumed  to  have  sur- 
rendered." 

The  other  exceptions  are  not  necessary  for 
the  determination  of  this  appeal,  and  may 
not  arise  again. 

New  triaL 

(131  N.  C.  148) 

WHITFIELD  et  al.  v.  GARRISS  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  14, 

1902.) 

WIUjS— CONSTRUCTION— BSTATB  CONVBYBD— 
CONDITIONAL  FEE. 
1.  Testator  bequeathed  to  bis  grandson  cer> 
taio  described  land,  and  declared  that,  in  the 
event  of  the  grandson's  death  leaving  no  heirs 
of  bis  body,  then  the  land  should  descend  to  the 
three  brothers  of  the  devisee,  or  the  survivors 
of  them,  and,  in  case  the  last  survivor  should 
die  leaving  no  heir  or  heirs  of  his  body,  then 
the  land  should  be  equally  divided  between  all 
testator's  grandchildren.  Held,  that  under  Code, 
$  2180,  declaring  that  when  real  estate  shall 
be  devised  to  any  person  the  same  shall  be  con- 
stmed  as  a  devise  in  fee  unless  such  devise 
shall  show  in  plain  and  express  words,  or  it 
shall  be  intended  by  the  will,  that  the  testator 
intended  to  convey  an  estate  of  leas  dignity, 
such  devise  vested  a  fee-simple  estate  in  the 
devisee,  defeasible  only  on  condition  that  he 
died  without  leaving  heirs  of  his  body. 

Appeal  from  superior  court,  Wayne  coun- 
ty;   Robinson,  Judge. 

Action  by  F.  O.  Whitfield  and  others 
against  Ransom  Gairlsa  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Afiirmed. 

W.  C.  Munroe,  for  appellants.  Allen  & 
Dortch  and  F.  A.  Daniels,  for  appellees. 

FT7RCHES,  C.  J.  Tills  is  an  action  of 
ejectment,  and  Involves  the  construction  of 
the  will  of  Lewis  Whitfield.  The  will  was 
written  In  1848,  and  the  testator  died  In 
1850,  at  the  advanced  age  of  90  years.  He 
was  a  man  of  large  real  and  personal  estate, 
without  living  children,  but  having  a  number 
of  grandcblldren.  In  Item  15  of  the  will  he 
disposes  of  the  land  In  controversy  as  fol- 
lows: "I  give,  devise,  and  bequeath  to  my 
grandson  Franklin  Whitfield  (son  of  L.  S. 
Whitfield,  deceased)  that  part  of  my  land 
lying  on  the  north  of  Neuse  river,  between 
Walnut  creek  and  Bear  creek,  In  the  coun- 
ties of  Wayne  and  Lenoir  [here  follows  a 
description  of  the  land  conveyed  in  .item  15, 
said  to  be  about  seven  square  miles  of  the 
most  valuable  land  in  Wayne  county];  and 
in  the  event  of  the  death  of  the  said  Frank- 
lin Whitfield  (son  of  Lewis  S.  Whitfield,  de- 
ceased) leaving  no  heirs  of  bis  oven  body, 
then,  and  in  that  event,  the  above-described 
land  and  other  property  shall  descend  to  the 
three  sons  of  Lewis  S.  Whitfield,  deceased, 
Hazzard  Whitfield,  Cicero  Whitfield,  and 
Lewis  Whitfield,  or  the  survivor  of  them; 
and,  In  case  the  last  survivor  of  the  sons  of 
L.  S.  Whitfield,  deceased,  shall  die  leaving 
no  heir  or  heirs  of  bis  own  body,  the  said 
land  or  real  estate  shall  be  equally  divided 
between   all   my   grandchildren."     Franklin 


Whitfield  died  in  1900,  leaving  the  plaintiffs 
his  children  and  heirs  of  his  body.    It  seems 
to  ns,  IC  It  was  not  for  the  large  amount  in- 
volved In  this  action.  It  would  not  be  a  very 
dlfiScult   one   to   dispose   of;    and    this   fact 
should  not  make  It  any  more  difiBcult  than  If 
the    amount    Involved    was    much    smaller. 
The  'plaintifl's  contend  that  In  construing  the 
will  the  court  should  find  out  if  it  can.  the 
testator's  purpose  In  making  the  will,  and 
that  should  be  carried  out  by  the  court;  and 
to  do  this   the  court  should  examine  the 
whole  will— all  that  is  written  within  "its 
four  comas,"  as  it  is  sometimes  expressed 
— to  find  out  the  testator's  intention.    And 
these   are   some   of   the   rules    adopted    by 
courts  for  construing  wills.    But  the  learned 
counsel    who    represents    the   plaintlfCs    has 
pointed  out  no  other  part  of  the  will  that 
affords  us  any  aid  In  putting  the  construc- 
tion on  item  15  they  contend  It  should  have. 
But  there  Is  another  rule,  mwe  Important  In 
the  construction  of  wills  than  those  suggest- 
ed by  the  plaintiffs,  and  that  is,  there  most 
be' something  to  construe.    The  court  can  no 
more  make  tbe  lang^iage  of  a  will  than  it 
can  make  the  will.     Where  there  is  language 
of  doubtful  meaning  used  .in  the  will,  for  the 
purpose  of  Interpreting  the  meaning  of  such 
doubtful  language  the  court  may  try  to  as- 
certain  the  Intention   of   the   testator.    But 
some  language  Is  too  plain,  the  meaning  too 
obvious,  to  admit  of  Interpretation.    In  such 
cases  the  language  of  the  testator  most  be 
taken  to  mean  what  it  says.    Coble  v.  Shoff- 
ner,  75  N.  C.  42.    The  plaintiffs  contend  that 
the  testator  only  Intended  to  give  Franklin 
a  life  estate,  to  be  enlarged  Into  a  fee  simple 
upon  his  having  heirs  of  his  body,  and,  hav- 
ing but  a  life  estatp,  he  could  not  convey  the 
fee-simple  estate;   that  the  effect  of  tbe  con- 
dition was  to  enlarge  the  estate  of  Franklin 
from  a  life  estate  to  a  fee  simple.    We  do 
not  think  this  the  proper  construction   of 
item  15.    But,  if  it  was,  when  the  condition 
was  fulfilled  by  Franklin's  having  heirs  of 
his  body,  we  do  not  see  what  benefit  tbe 
plaintiffs,  who  are  his  children  and  heirs  at 
law,  would  have  on  that  account,  whtXi  thdr 
father  had  conveyed  It  to  the  defendai<s  for 
full   consideration,    and  with   general  swar- 
ranty.    But  we  think  tbe  devise  to  FraiMin 
without   any   limitation,   under  the   act'^f 
1784,  then  chapter  122,  (  10,  of  the  Revla*^ 
Statutes,  and  now  section  2180  of  tbe  Oodi 
was  a  devise  In  fee  simple,  with  a  condltioi 
of  defeasance, — ^that,  if  he  died  withont  leav- 
ing heirs  of  his  body,  his  fee-simple   estate 
should  be  defeated,  and  the  land  should  go 
to  the  three  chlldreji  of  L.  a  Whitfield,  nam- 
ed in  the  will.    The  pnbllc  law  enters  into 
and  becomes  a  part  of  every  transaction  and 
conveyance  (Mc(31ess  v.  Meeklns,  117  N.  C. 
34,  28  S.  E.  99),  and  chapter  122,  |  10,  of  the 
Revised  Statutes,  was  then  in  force.    There- 
fore item  16  must  read  as  if  it  bad   been 
written  "to  Franklin  Whitfield,  his  heirs  and 
assigns,  forever,  but  upon  condition  that  It 
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the  Bald  Franklin  Whitfield  shall  die  -with- 
out leaving  heirs  of  his  body,  then,  and  In 
that  event,  to  the  heirs  of  L.  S.  Whitfield." 
This  Is  written  In' the  will  by  the  statute  of 
1784.  So,  If  the  contingency  had  happened 
upon  which  the  condition  was  to  take  efTect 
(dying  without  heirs  of  his  body),  the  lands 
would  have  gone  to  "Hazzard  Whitfield, 
Cicero  Whitfield,  and  Lewis  Whitfield,"  sons 
of  li.  S.  Whitfield,  deceased.  So  It  would 
seem  that  the  plalntitFs  In  no  event  could 
take  the  land  under  the  will  of  the  testator, 
Lewis  Whitfield.  If  Frankltn  died  leaving 
belrs  of  his  body,  the  contingency  never  hap- 
pened by  which  his  fee-simple  estate  was  to 
be  reduced  to  a  life  estate,  and  he  was  the 
fee-simple  owner;  and,  If  It  had  happened, 
then  the  land  was  to  go  to  the  heirs  of  L.  S. 
Whitfield.  Franklin  died  leaving  belrs  of 
his  body  (the  plaintiffs  In  this  action),  and 
the  land  did  not  go  over  to  the  heirs  of  L.  S. 
Whitfield.  The  plaintiffs  would  have  In- 
herited It  from  their  father,  B^anklin;  but 
he  sold  and  conveyed  it  to  the  defendants 
with  full  covenants  of  warranty,  and  the 
plaintiffs  have  no  Interest  whatever  in  it 
The  authorities  cited  by  the  plaintiffs  are 
not  in  point.  They  are  as  to  the  time  when 
the  contingency  must  happen,  and  there  is 
no  such  question  in  this  case,  as  that  Is  fixed 
by  the  will  to  be  at  the  death  of  Franklin. 

The  Judprraent  must  be  affirmed  for  the 
reason  assigned  by  his  honor  who  tried  the 
caa?   bolow.     Affirmed. 


(131  N.  C.  726) 

STATE  V.  BLACKLET. 

(Snpi-eme   Court  of  North  Carolina.    Oct,  28, 

1902.) 

BSCAFB— EVIDBNCB-QVESTION  FOR  J1TRT. 

1.  Code,  S  1022,  relating  to  the  charge  against 
an  officer  of  allowing  a  prisoner  to  escape,  pro- 
vides that  it  shall  be  sufficient,  in  support  of 
the  indictment,  to  prove  that  the  prisoner  was 
committed  to  bis  custody,  and  it  shall  be  on  de- 
fendant to  show  that  such  escape  was  not  by 
his  consent  or  negligence,  but  that  he  had  used 
all  legal  means  to  prevent  it,  and  acted  with 
proper  care  and  diligence.  Held,  that  where 
defendant  testified  that  the  escape  was  not  witbi 
his  consent;  that  he  acted  in  good  faith  in  try- 
ing to  prevent  it;  that  to  prevent  a  lynching, 
he  concluded  to  conceal  the  prisoner  in  a  dark 
wood  over  night;  and  that  an  armed  force 
there  captured  the  prisoner, — it  was  error  to 
direct  a  verdict  of  guilty. 

Appeal  from  superior  court,  Oranville  coun- 
ty; Shaw,  Judge. 

F.  M.  Blackley  was  convicted  of  allowing 
a  prisoner  to  escape  from  his  custody,  and 
appeals.    Reversed. 

Royster  &  Hobgood  and  J.  W.  Graham, 
for  appellant  The  Attorney  General,  for  the 
State. 

FVRCHES,  O.  J.    This  was  an  indictment 

for    an   escape,    under    section   1022   ot  the 

Code.     The   defendant   was   a   constable    in 

Granville  county,  aud  one  Rogers  was  put  In 

42  S.E.— 36% 


his  custody,  with  a  mittimus  from  the  jus- 
tices of  the  peace  who  had  investigated  the 
case,  against  Rogers,  upon  a  warrant  char- 
ging him  with'  rape.  The  facts  that  the  de- 
fendant was  a  constable,  that  Rogers  was 
tried  upon  a  warrant  charging  him  with 
rape,  that  sufficient  cause  was  found  to  com- 
mit bim  to  Jail,  and  that  he  was  committed 
to  the  custody  of  the  defendant  with  a  mitti- 
mus, were  shown  in  evidence,  and  are  not 
denied.  This  made  a  prima  facie  case  of 
guilt  against  the  defendant  under  section 
1022  of  the  Code,  and  threw  the  burden  on 
the  defendant  of  showing  that  be  was  not 
guilty.  The  statute  Itself  provides  that  aft- 
er the  prima  facie  case  is  made  out,  "it  shall 
then  lie  upon  the  defendant  to  show  that 
such  escape  was  not  by  his  consent  or  neg- 
ligence, but  that  he  had  used  all  legal  means 
to  prevent  the  same,  aiid  acted  with  proper 
care  and  diligence." 

The  defendant  for  the  purpose  of  showing 
that  he  was  not  guilty,  went  upon  the  wit- 
ness stand  In  his  own  behalf,  and  testified 
as  follows:  "Rogers  was  committed  to  my 
custody  by  the  Justices  of  the  peace  about 
eight  o'clock  In  the  evening.  -I  took  him  to 
Lyon's  store,  and  the  justices  wrote  out  mit- 
timus and  handed  it  to  me.  C.  H.  Parham 
came  to  me  at  the  store,  and  said  there  was 
a  crowd  coming  out  from  Oxford  to  lynch 
Rogers,  and  I  heard  this  from  several  other 
parties.  Pete  Kearney,  Phil.  White,  Tom 
Mitchell,  and  others  whose  names  I  do  not 
recall,  told  me  so.  There  had  been  several 
lynchlngs  In  Granville  county.  I  had  no  bug- 
gy at  the  place  of  trial.  I  lived  two  miles 
from  there  by  the  road,  but  one  and  a  quar- 
ter miles  by  path.  When  I  heard  these  ru- 
mors about  the  lynching,  I  took  Rogers  and 
Phil.  White,  and  when  I  got  into  the  woods 
I  told  Phil.  White  to  go  and  summon  some 
men  and  aria  them,  and  to  brhjg  them  on  to 
my  bouse,  and  that  we  would  do  something 
to  protect  this  man.  I  arrested  Rogers  on 
the  Saturday  before,  and  this  was  on  Tues- 
day night.  I  had  had  him  in  my  custody 
from  then  until  the  trial.  I  did  not  put  him 
in  the  jail.  The  justices  of  the  peace  told 
me  to  keep  hliu  in  my  custody  until  Tues- 
day, when  the  trial  was  had.  I  did  keep 
him  In  my  custody,  and  be  made  no  attempt 
and  showed  no  disposition  to  escape.  After 
I  sent  Phil.  White  baclc,  I  went  on  to  Mr. 
Dement's  house,  and  woke  him  up,  and  sum- 
moned him  to  help  me.  I  then  went  to  my 
own  house,  and  saw  Ed.  Blackley,  who  is  no 
klu  to  me,  but  about  twelfth  or  thirteenth 
cousin,  and  works  at  my  i)Iace,  and  sum- 
moned him  as  a  guard.  I  carried  the  pris- 
oner to  my  house,  but  did  not  keep  him 
there,  on  account  of  my  wife's  condition. 
She 'was  nervous  and  delicate,— had  been  an 
invalid  for  two  years.  I  went  from  my 
house  first  to  the  cornfield,  and  the  dew  was 
so  heavy  that  Mr.  Dement  suggested  that  we 
go  back  into  the  old  field.  Ed.  Blackley  went 
after  our  supper  and  brought  it  and  after 
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-we  bad  eaten  K  we  agreed  to  carry  Rogers  a 
mile  away.  It  w&s  pretty  quick  after  sup- 
per that  I  saw  a  crowd  coming.  It  was 
bright  moonlight,  and  they  were  in  their 
shirt  sleeves.  They  shot  four  or  Ave  times 
when  they  were  about  as  far  as  across  the 
courthouse  from  me,  and  kept  coming,  and 
started  shooting  again;  and  as  they  shot 
again  I  ran,  and  shot  behind  me.  I  ran  Into 
the  cotton  patch,  and  Rogers  was  right  with 
me.  They  caught  me,  and  Rogers  fell  into 
the  ditch.  I  told  them  they  ought  to  give 
the  man  a  fair  trial,  and  ought  not  take  him 
and  butcher  him  up.  They  took  Rogers  off, 
while  some  of  them  held  me  down  and 
cursed  me,  and  said  if  I  didn't  hold  my 
mouth  they  would  kill  me.  There  were 
twelve  or  fifteen  in  the  crowd.  They  held 
me  three  or  fonr  minutes.  There  were  hand- 
kerchiefs over  their  faces..  I  do  not  know 
who  they  were.  While  they  had  me  down, 
they  shot  two  or  three  times.  Sam  Ball's 
people  lived  thirty-five  or  forty  yards  from 
there,  and  they  beard  it  I  told  them  to  get 
off  of  me,  and  not  to  do  this  thing.  I  tried 
to  make  them  turn  Rogers  loose.  They  curs- 
ed me.  X  was  saying  nothing  while  run- 
ning. Dement  and  Blackley  were  with  me 
when  we  started  to  run.  Dement  stopped, 
and  Blackley  stopped  In  cornfield.  I  was  in 
front  of  both  of  them.  I  had  heard  nothing 
of  Rogers'  friends  trying  to  rescue  him.  I 
had  no  reason  to  believe  they  would." 

On  cross-examination,  this  witness  testi- 
fied: "I  have  been  constable  three  years.  I 
drink  something,  but  never  drank  when  I 
have  business  to  attend  to.  Rogers  did  not 
have  pistol  while  In  my  custody.  I  will  not 
say  he  did  not  have  pistol  on  the  trial,  be- 
cause I  bad  nothing  to  do  with  him  after  I 
turned  him  over  to  the  Justices  of  the  peace. 
After  turned  him  over  to  them  he  went  to 
the  store,  and  I  did  not  watch  bim.  I  did 
carry  him  to  see  his  sweetheart  on  Saturday 
night  before  the  trial.  He  was  my  friend. 
I  did  not  handcuff  him;  did  not  tie  him.  I 
never  tie  white  men.  Only  one  man  went 
with  me  and  prisoner  from  Wilton.  'There 
were  one  hundred  representative  men  there 
when  I  left  the  store,  and  I  cpuld  have  depu- 
tised them  to  assist  me.  I  deputized  Philip 
White  across  the  road.  I  heard  it'  from  a 
dozen  men  that  Rogers  was  to  be  lynched. 
Two  of  bis  brothers  and  his  friends  were 
there.  He  had  a  heap  of  friends  there.  I 
went  away  from  there  across  the  road  into 
a  thick  body  of  woods  with  but  one  man, 
and  I  honestly  thought  there  was  a  crowd 
coming  to  mob  him.  Phil.  White  Is  not  Ictn 
to  me.  I  based  my  Judgment  on  the  infor- 
mation given  me  by  Parham.  Parbam  was 
drinking  some.  He  has  been  in  court.  Did 
not  hear  Judge  Graham  say  report  as  to 
lynching  by  people  from  Oxford  was  false. 
I  knew  he  was  to  be  tried  that  evening,  and 
did  not  bring  my  horse  because  I  was  driv- 
ing his  horse  to  my  buggy.  I  bad  sent  my 
buggy  home  the  evening  before,  but  did  not 


send  Rogers'  horse.  Some  one  rode  my 
horse  up  there,  and  I  sent  bim  home  to  be 
fed  as  they  went  into  trlaL  After  I  heard 
report  of  lynching,  I  decided  not  to  bring 
him  to  Oxford  that  night  I  did  not  hear 
report  until  after  he  was  committed  to  me. 
As  soon  as  I  got  the  mittimus,  I  carried  bim 
off.  I  had  not  formed  the  opinion  not  to 
carry  him  to  Oxford  when  I  sent  my  horse 
and  buggy  home.  I  did  not  say  to  the  crowd 
at  the  trial:  'Stand  back.  This  man  is  not 
gobig  to  Jail.'  I  did  not  get  hurt  at  the 
shooting,  nor  was  any  skin  bruised  or  hiut 
anywhere.  There  are  three  different  roads 
from  Wilton  to  Oxford.  Sheriff  Fleming 
was  at  trial  during  the  afternoon.  Excite- 
ment was  pretty  high  after  he  was  found 
guilty.  I  did  not  believe  they  would  find 
Rogers  guilty.  I  had  reason  to  believe  that 
there  would  be  trouble.  I  did  not  ask  Sher- 
iff ])^emlng  to  stay  and  assist  me.  After  the 
trial  was  over.  It  was  dark.  I  knew  of  ten 
or  twelve  buggies  leaving  there  and  coming 
to  Oxford.  I  did  not  consult  Graham,  Hob- 
good,  or  any  of  the  Justices  as  to  how  I 
should  care  for  the  prisoner.  Four  or  five 
representative  citizens  from  Oxford  were 
tliere.  I  did  not  take  Rogers  to  my  hoiise  to 
spend  the  night.  I  knew  my  wife's  condi- 
tion before  I  took  him  there.  I  made  up  my 
mind  to  go  by  way  of  Frankllnton  and  come 
to  Oxford.  When  I  left  Wilton,  Rogers' 
brothers  and  friends  could  have  seen  us  If 
they  had  looked.  There  were  thick  woods 
there  into  which  we  went.  I  did  not  tell  my 
wife  where  we  were  going.  We  were  one- 
fourth  mile  from  road,  and  the  night  was 
quiet  and  still.  We  were  in  the  old  pine 
field  as  far  as  from  here  to  the  door  from  the 
path.  They  walked  down  the  path,  and 
stepped  back  and  commenced  shooting. 
They  hit  no  one,  though  they  shot  twelve  or 
fifteen  times.  They  found  me  about  half 
past  nine,  o'clock.  I  did  not  regard  this  as 
a  safe  place  to  stay  all  night,  but  regarded  It 
as  safest  place.  We  had  Just  eaten  supper, 
but  had  not  had  time  to  get  away.  I  do  not 
know  how  they  knew  where  we  were,  un- 
less some  one  watched  us.  My  wife  did  not 
know  where  I  was.  I  ran  before  firing  a 
shot.  I  had  a  pistol  with  five  loads  in  it 
No.  38  caliber.  As  I  ran  I  shot  behind  me. 
I  have  not  seen  Rogers  since  they  took  him 
away  from  me  that  night.  I  know  every- 
body in  that  community.  Only  four  of  the 
crowd  came  close  to  me.  The  others  did  not 
get  in  ten  steps  of  me.  There  were  three 
of  as  and  prisoner.  Rogers  had  a  pistoL  I 
did  not  know  he  bad  one  until  he  commenced 
ttrhig.  I  did  not  search  him  that  day.  I 
beard  since  the  trial  that  he  had  one  on  the 
trial.  I  was  afraid  he  was  going  to  be  lynch- 
ed, and  we  all  talked  about  his  gohig  to  be 
lynched.  I  reckon  all  those  with  me  had 
guns.  I  did  not  try  to  hit  any  one,  and  no 
one  on  either  side  got  hurt,  m  far  aa  I  ever 
leard  of." 
On  redirect  examination:    "I  was  arrested 
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day  before  yesterday  In  this  case.  I  was  not 
bound  over  to  court  I  was  summoning  wit- 
nesses for  sherlfr,  and  was  out  all  nlgbt.  Dar- 
ing the  trial  at  Wilton  I  was  walking  about 
and  trying  to  keep  the  crowd  off  the  lawyers 
and  magistrates.  I  sent  my  horse  home  about 
four  o'clock  In  the  afternoon.  When  the  Jus- 
tices put  Rogers  In  my  custody  on  Friday, 
they  told  me  I  could  take  him  and  go  around 
with  him  to  see  Ills  witnesses  and  his  lawyers, 
and  I  could  keep  him  with  me.  From  the 
time  he  was  arrested  and  placed  In  my  cus- 
tody up  to  the  time  of  the  trial,  he  was 
never  out  of  my  presence.  I  slept  with  him 
every  night." 

At  the  close  of  the  defendant's  evidence, 
the  court  Informed  the  defendant's  counsel 
that.  If  the  defendant's  evidence  was  believed, 
be  was  guilty,  and  the  court  so  charged  the 
Jury.  Defendant  excepted.  Verdict  of  guilty. 
Judgment,  and  appeal  by  defendant  In  this 
there  was  error.  The  statute  (Code  1022)  pro- 
vides that  the  defendant  may  "show  that  such 
escape  was  not  by  his  consent  or  negligence, 
but  that  be  had  used  all  legal  means  to  pre- 
vent the  same,  and  acted  with  proper  care 
and  diligence."  The  defendant  swears  that 
the  escape  was  not  with  his  consent,  and 
that  he  acted  In  good  faith  In  trying  to  pre- 
vent it  He  testifies  that  he  was  told  by  a 
number  of  persons  that  a  crowd  was  coming 
from  Oxford  to  lynch  the  prisoner.  It  was 
then  night,  and,  to  avoid  the  lynchers,  he  con- 
cluded not  to  carry  Rogers  to  Oxford  that 
night,  but  to  conceal  him  until  morning,  and 
for  that  purpose  he  took  him  into  a  dark 
wood.  There  was  great  excitement  at  the 
dose  of  the  trial,  and  he  did  not  summon  any 
of  the  large  and  excited  crowd  to  assist  him, 
but  did  summon  others  after  he  left  the  place 
of  the  trial.  But  his  principal  object  was  to 
conceal  him  until  morning.  There  bad  been 
several  lynchlngs  In  Granville  county,  and  he 
believed  the  report  that  a  crowd  was  coming 
from  Oxford  to  lynch  Rogers;  and  when  they 
were  attacked,  and  Rogers  taken  from  him 
by  force,  he  thought  it  was  the  lynchers,  and 
be  begged  them  not  to  lynCh  him,  but  to  let 
him  have  a  fair  trlaL  It  was  suggested  on 
the  argument  that  what  the  defendant  testi- 
fied to  was  not  true;  that  be  was  playing 
false;  that  It  was  the  friends  of  Rogers  who 
attacked  and  rescued  Rogers  for  the  purpose 
of  liberating  blm,  and  not  for  the  purpose  of 
lynching  him.  Suppose  this  was  so  (and  we 
do  not  say  but  what  there  are  circumstances 
tending  to  show  this  to  be  the  case);  did 
the  court  have  the  rlgU  to  pass  upon  this  fact 
and  say  It  was  so,  or  was  It  not  a  matter  to 
be  passed  upon  and  found  by  the  Jury?  To 
sustain  the  Judgment  of  the  court,  we  would 
have  to  bold  that  the  court  had  the  right  to 
try  the  fact  of  good  faith,  of  due  diligence, 
and  that  be  had  not  used  due  diligence,  or 
that  the  defendant  was  In  a  conspiracy  with 
the  friends  of  Rogers  to  release  him,  and  did 
not  believe  a  mob  was  coming  from  Oxford 
to  lynch  him,  but  that  story  was  only  a  sham 


and  falsehood  to  cover  tbe  frand  of  releasing 
him.  This  may  all  be  so,  but  they  were  such 
facts  as  a  Jury  must  pass  upon,  and  not  the 
court  It  cannot  be  contended  that  if  the  de- 
fendant acted  In  good  faith;  that  he  believed 
the  report  that  a  crowd  was  coming  from  Ox- 
ford to  lynch  Rogers;  that,  for  the  purpose  of 
preventing  this,  be  concluded  to  go  Into  hiding, 
and  not  carry  Rogers  to  Oxford  that  night; 
and  that  he  and  those  with  him  were  set  upon 
by  a  masked,  armed  force,  and  the  prisoner, 
Rogers,  was  captured  and  taken  off,  while  be 
was  held  and  ordered  to  keep  quiet  imder 
threats  of  death,— the  defendant  would  be 
guilty.  And  to  find  that  this  was  not  so  would 
be  to  find  that  the  defendant  had  sworn 
falsely.  This  the  court  bad  no  right  to  find. 
Wherever  a  question  of  good  faitli,  or  of 
negligence  or  reasonable  care,  or  the  truth 
or  falsity  of  a  witness'  evidence,  Is  to  be 
passed  upon,  It  Is  a  matter  for  the  Jury,  and 
not  for  the  court  A  Judge  cannot  even  weigh 
the  evidence.  State  v.  Locke,  77  N.  O.  481. 
Where  the  trial  involves  a  question  of  Intent, 
It  becomes  a  question  for  the  Jury,  and  not  for 
the  court.  State  v.  Hopkins,  130  N.  C.  647,  40 
S.  B.  873.  .  It  Is  like  finding  the  felonious  In- 
tent In  a  trial  for  larceny.  State  v.  Coy, 
119  N.  O.  901,  26  S.  B.  120.  Where  a  party 
is  Indicted  for  an  assault  and  battery,  the 
question  of  excessive  force  Is  a  question  for 
the  Jury,  and  not  for  the  court  State  v.  Uoode, 
130  N.  C.  651,  41  S.  E.  3.  ftt  the  case  of 
State  V.  Lewis,  113  N.  C.  622,  18  S.  E.  69, 
which  was  an  Indlctmoit  for  escape,  the  court 
held  that  If  the  defendant  was  too  sick  to 
give  the  matter  his  personal  attention,  that 
would  excuse  him,  If  be  had  used  due  dili- 
gence In  selecting  his  deputy  who  had  the 
prisoner  In  charge,  and  these  were  questions 
of  fact  to  be  found  by  the  Jury. 
There  Is  error.    New  trial. 


(131  N.  C.  159) 

SAVAGE  V.  DA  Via 

(Supreme  Court  of  North  Carolina.     Oct  14, 

1902.) 

MALICIOUS       PROSECUTION  —  SBT-OFP       AND 

COUNTERCLA1.M— PLKADINO— REQUKSTBD 

INSTRUCTION— PARTICULAR    MALICE. 

1.  Where,  in  an  action  for  malicious  prosecu- 
tion and  slander,  defendant  averred  that  plain- 
tiff on  the  trial  of  the  warrant  admitted  that 
he  purchased  certain  guano,  and  was  charge- 
able therewith,  and  that  the  value  thereof  was 
$120,  with  interest,  and  that  plaintiff  was 
therefore  indebted  to  defendant  in  that  amount, 
such  allegation  constituted  a  suEScient  pleading 
of  a  set-off  against  plaintiff's  damages.  If  any, 
and  the  fact  that  the  court  erroneously  stated 
that  the  allej^ation  was  a  counterclaim,  though 
deducting  the  amount  from  plaintiff's  recovery, 
was  immaterial. 

2.  In  an  action  for  malicious  prosecution,  a 
requested  instruction  that  by  malice  is  meant 
special  or  particular  malice;  not  general  malice, 
but  particular  malice  against  the  plaintiff;  and 
that,  before  plaintiff  could  recover,  he  must 
prove  that  defendant  was  prompted  by  partlcu- 

ir  1.  See  Malldoui  ProBeeutlon.  voL  tt.  Cent.  Dtg. 

::  69. 60. 
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lar  malice  toward  him  in  procaring  his  arrest, 
etc.,— -was  proper,  and  its  refusal  was  error; 

Appeal  from  Buperlor  court,  Edgecombe 
county;  Tlmberlalce,  Judge. 
•  Action  by  T.  F.  Savage  against  J.  A. 
Davis.  From  a  Judgment  in  favor  of  plain- 
tiff, both  plaintiff  and  defendant  appeal. 
Reversed. 

John  L.  Bridgers  and  O.  M.  T.  Fountain, 
for  defendant 

Plaintiff's  AppeaL 

MONTOOMERT,  J.  The  complaint  em- 
braces two  causes  of  action;  the  first  count 
cliarging  the  defendant  with  a  malicious 
prosecution  without  probable  cause,  and  the 
second  the  slander  of  the  plaintlfT  by  the 
defendant,  growing  out  of  the  same  trans- 
action. The  defendant,  In  his  answer,  de- 
nies having  prosecuted  the  plaintiff  malici- 
ously, and  without  probable  cause,  and  also 
denies  that  he  used  tbe  slanderous  words  Im- 
puted to  him  by  the  plaintiff.  The  Jury  an- 
swered all  the  issues  in  favor  of  the  plain- 
tiff, and  assessed  his  damages  on  the  issue 
as  to  the  malicious  prosecution  in  the  sum 
of  $500,  and  his  damages  for  injury  on  ac- 
count of  the  slander  at  nothing.  The  de- 
fendant, in  bis  answer,  made  the  following 
averment:  "That  T.  P.  Savage  claimed  that 
be  alone  purchased  the  guano  on  tbe  trial  of 
the  said  war^nt,  and  was  chargeable  there- 
with; that  tire  value  thereof  is  $120,  witb 
interest  from  November  1,  1898,  and  said 
plaintiff  Is  therefore  indebted  to  the  defend- 
ant in  said  amount"  The  defendant  had 
arrested  and  brought  before  a  justice  of  the 
peace  tbe  plaintiff  on  a  charge  of  having 
gotten  five  tons  of  guano  from  him,  the  de- 
fendant, under  false  pretense.  On  the  trial 
of  the  action  in  the  superior  court,  the  plain- 
tiff, denying  that  he  procured  the  guano  un- 
der a  false  pretense,  admitted  that  he  had 
received  four  tons  at  tbe  price  claimed  by 
the  defendant  and  his  honor,  treating  the 
averment  as  a  set-off,  though  Inadvertently 
calling  it  a  coonterciaim,  gave  Judgment  for 
the  plahitlff  for  the  $500  against  the  defend- 
ant, less  the  amount  of  tbe  four  tons  of 
guano,  which  tbe  plaintiff  admitted  that  he 
received  from  the  defendant  The  plaintiff 
thereupon  demurred  ore  tonus  to  that  section 
of  tbe  answer  which  bis  honor  treated  as  a 
set-off  on  tbe  ground  that  It  did  not  take  the 
cause  of  action  in  respect  to  said  counter- 
claim, and  the  court  had  no  Jurisdiction  of 
tbe  same.  The  court  overruled  the  demur- 
rer, and  rendered  a  judgment  as  >  above  set 
out  and  the  plaintiff  excepted  and  appealed. 

The  exception  of  tbe  plaintiff  was  not  to 
the  pleading  of  a  set-off  in  an  action  In  tort, 
but  the  exception  was — First,  to  the  J ur la- 
diction  of  the  court,  the  amount  of  tbe  set- 
off being  less  than  $200;  'and,  second,  to  tbe 
failure  of  the  defendant  to  state  a  cause  of 
action  In  counterclaim.  Bnt  It  will  be  seen 
by  reference  to  that  part  of  the  defendant's 


answer  that  a  counterclaim  was  not  intend- 
ed to  be,  nor  was  in  fact  pleaded.  It  was 
only  a  set-off  suflBciently  pleaded,  and  the 
court  committed  no  error  in  deducting  It 
from  the  amount  of  the  plaintiffs  recovery. 
There  was,  as  we  have  said,  no  demurrer 
to  tbe  pleading  of  the  set-off  In  tbe  action. 
No  error. 

Defendant's  Appeal. 

His  fionor  properly  charged  that  tbe  plain- 
tiff's right  to  recover  on  the  issue  concern- 
ing malicious  prosecution  was  dependent  up- 
on both  malice  and  want  of  probable  cause 
on  tbe  part  of  tbe  defendant  In  explaining 
the  term  "malice"  his  honor  said  to  the  Jury: 
"Whenever  want  of  probable  cause  is  found 
by  the  Jury,  the  Jmry  may  infer  malice  there- 
from, or  not;  but  there  Is  no  presumption  of 
malice,  simply  an  inference  which  the  Jury 
may  or  may  not  draw.  The  plaintiff  con- 
tends that,  in  addition  to  the  inference  wbicb 
you  may  draw  from  the  want  of  probable 
cause,  he  has  offered  you  evidence  upon 
which  yon  should  find  malice.  There  Is  evi- 
dence tending  to  show  that  on  several  occa- 
sions the  defendant  said  if  he  was  not  paid 
be  would  put  the  plaintiff  in  the  peniten- 
tiary, and  tending  to  show  that  he  started 
tbe  prosecution  to  collect  his  money.  These 
are  circumstances  to  be  considered  by  you 
on  the  question  of  malice.  On  tbe  other 
hand,  the  defendant  denies  this  evidence, 
and  says  he  had  no  malice  against  the  plain- 
tiff; that  be  honestly  believed  that  he  bad 
gotten  his  guano  under  false  pretenses;  and, 
to  guard  against  error,  he  employed  and  con- 
sulted counsel.  All  of  these  circumstances 
are  to  be  considered  by  you  as  tending  to 
negative  malice,  and  It  is  your  duty  to  con- 
sider them  carefully  and  Impartially.  Un- 
less you  find  malice,  although  yon  may  find 
want  of  probable  cause,  you  will  answer  tbe 
issue  'No.'  But  if  you  should  find  both,  un- 
der the  rules  of  proof  laid  down  as  to  evi- 
dence and  law,  you  will  answer  tbe  Issue 
'Yes.'  By  malice  is  not  necessarily  meant 
that  state  of  mind  which  must  proceed  from 
a  spiteful,  malignant,  and  revengeful  dispo- 
sition, bnt  it  includes  as  well  that  which 
proceeds  from  an  ill-regulated  mind  not  suffi- 
ciently cautious,  and  reclslessly  bent  on  tbe 
attainment  of  some  desired  end,  although  It 
may  inflict  wanton  injury  on  another."  If 
no  other  instruction  had  been  requested  by 
the  defendant,  that  charge  might  be  suffi- 
cient on  tbe  question  of  malice.  But  tbe  de- 
fendant requested  the  court  to  instruct  the 
Jury  more  partlcularty  as  follows:  "By 
malice  is  meant  special  or  particular  malice; 
not  general  malice,  but  particular  malice 
against  the  plaintiff.  So,  before  tbe  plain- 
tiff can  ask  a  verdict  at  your  hand  on  tbe 
first  issue,  he  must  show  you  that  the  de- 
fendant was  prompted  by  particular  malice 
toward  him  In  procuring  the  warrant  com- 
plained of  In  this  action,  and  at  tbe  samp 
time  did  not  have   reasonable  grounds  or 
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probable  canse  to  commence  the  prosecn- 
tion."  In  Brooks  t.  Jones,  33  N.  C.  2C0, 
which  was  an  action  for  malicious  prosecu- 
tion, the  court  said:  "The  case,  then,  as  we 
Infer,  was  Intended  to  present  this  question: 
In  an  action  for  malicious  prosecution,  Is  It 
sufficient  for  the  plaintiff  to  show  that  the 
defendant,  In  Instituting  the  prosecution,  was 
Influenced  by  general  malice,  or  must  he 
show  that  the  plaintiff  had  particular  malice 
against  him?  His  honor  thought  the  plaln- 
tlfT  must  show  particular  malice  on  the  part 
of  the  defendant  towards  him."  We  concur 
in  this  opinion.  In  actions  for  libel  it  is  not 
necessary  that  the  111  will  or  malice  should 
exist  against  the  plaintiff  personally.  Gat- 
tts  V.  Kllgo,  128  N.  C.  402,  38  S.  B.  931.  The 
rule,  however.  Is  different  in  actions  for 
malicious  prosecution,  as  we  bave  seen. 
E^ror. 


(131  K.  C.  178) 

BURNS  et  ux.  t.  WOMBLB. 

(Supreme  Court  of  North  Carolina.     Oct.  21, 
1902.) 

WRIT  OP  POSSESSION— TRESPASS  IN  EXECUT- 
ING—RELEASE  OF  JOINT  TRESPASSER-JOIN- 
DER OF  WIFE  IN  MORTQAOE. 

1.  A  wife  who  Joins  her  husband  in  a  mort- 
gage with  full  coreuants,  for  the  purpose,  as 
recited  therein,  of  relinquishing  her  right  of 
dower  and  claim  to  homestead,  not  havmg  in- 
tervened in  the  action  of  ejectment  brought  by 
the  purchaser  at  the  mortgage  sale  against  her 
husband,  cnnnot  maintain  trespass  for  execu- 
tion of  the  writ  of  possession  issued  on  the 
judgment  for  plaintiff  in  ejectment,  though, 
after  the  giving  of  the  mortgage,  she  received 
a  deed  for  an  mterest  in  the  property  from  a 
third  person. 

2.  Release  of  a  sheriff  from  liability  for  tres- 
pass in  executing  a  writ  of  possession  releases 
the  plaintiff  in  the  writ. 

Douglas,  J.,  dissenting  in  part. 

Appeal  from  superior  court,  Chatham  coun- 
ty;  Neal,  Judge. 

Action  by  G.  B.  Bums  and  wife  against  J. 
W.  Womble.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

Womacls  &  Hayes  and  H.  A.  London,  for 

appellant 

FURCHES,  C.  J.  On  the  14th  of  February, 
1888,  the  plaintiff  G.  B.  Burns  made  and  exe- 
cuted a  mortgage  to  S.  T.  Womble  for  the 
tract  of  land  on  which  be  resided,  with  full 
covenants  of  warranty  and  seisin.  In  which 
the  plaintiff  Martha,  who  Is  the  wife  of  the 
plaintiff  G.  B.  Bums,  united.  It  Is  stated  In 
the  mortgage  that  the  plaintiff  Martha  joined 
In  the  deed  for  the  purpose  of  relinquishing 
ber  right  of  dower  and  claim  to  homestead. 
The  mortgage  contained  the  usual  power  of 
sale  upon  default  of  payment,  and  upon  such 
default  the  mortgagee  sold  said  land,  and  the 
defendant  became  tbe  purchaser,  and  took  a 
deed  therefor  from  the  mortgagee.  Upon  the 
plaintiff's  refusing  to  surrender  possession  to 
the  defendant,  he  commenced  an  action  of 


ejectment  against  the  plaintiff  G.  B.  Bums  In 
the  superior  court  of  Chatham  county.  In 
this  action  for  possession  the  plaintiff  there- 
in (the  defendant  In  this  action)  set  forth  In 
his  complaint  the  making  of  the  mortgage 
to  S.  T.  Womble,  the  sale  and  purchase  by 
him,  that  he  Is  thereby  the  owner  of  tbe 
land,  and  demands  possession.  The  defend- 
ant (G.  B.  Bums)  answered,  admitting  the  ex- 
ecution of  the  mortgage  as  alleged  in  the  com- 
plaint, but  saying  that  he  had  not  sufficient 
knowledge  of  the  facts  stated  in  the  second 
paragraph  of  the  complaint  to  admit  it,  and 
therefore  denies  the  same;  and  he  denied  that 
the  plaintiff  was  the  owner  of  the  land  men- 
tioned in  the  mortgage  and  In  the-  complaint 
At  May  term  of  said  court  the  cas6  came  on 
for  trial  upon  tbe  Issues  raised  by  tbe  com- 
plaint and  answer,  and  the  court  submitted 
this  Issue:  "Is  the  plaintiff  tbe  owner  and 
entitled  to  the  Immediate  possession  of  tbe 
land  described  In  the  complaint?"  and  the 
jury  answered,  "Yes."  And  upon  this  Issue 
being  found  for  the  plaintiff,  his  honor  Judge 
Allen,  on  motion  of  plalntlfTs  counsel,  render- 
ed judgment  as  follows:  "It  Is  ordered  and 
adjudged  that  the  plaintiff  is  the  owner  and 
entitled  to  the  immediate  possession  of  the 
land  described  In  the  complaint,  and  that  he 
recover  his  costs  of  the  defendant,  to  be  taxed 
by  the" clerk."  And  upon  this  judgment  the 
clerk  of  said  court  Issued  an  execution  and 
writ  of -possession  to  the  sheriff,  in  which  the 
following  language  is  used:  "You  are  there- 
fore commanded  to  satisfy  the  said  judgment 
by  dispossessing  the  said  O.  B.  Bums  and 
those  holding  under  him,  and  by  placing  the 
said  J.'  W.  Womble  in  possession,"  etc.  This 
writ  was  placed  in  the  hands  of  the  sheriff, 
and  he  was  attempting  to  execute  It  when 
the  trespass  complained  of  was  committed. 
It  Is  clear  that  the  sheriff  had  a  duty  to  per- 
form in  discbarge  of  tbe  requirements  of  his 
office  for  which  he  would  have  been  liable  to 
penalties  and  damages  If  be  failed  In  Its 
performance.  All  he  could  do  was  to  see 
that  tbe  judgment  was  regular,  and  authoriz- 
ed the  Issuance  of  the  writ,  and  then  to  exe- 
cute the  same.  Whether  the  plaintiff  Q.  B. 
Burns  was  tbe  owner  of  the  land  or  not  he 
had  made  his  deed  (the  mortgage),  in  which 
he  alleged  and  covenanted  that  he  was  the 
owner  In  fee  simple;  and  he  was  certainly 
estopped  to  deny  that  he  was  the  owner,  and 
has  no  right  to  complain  that  he  has  been 
dispossessed  by  a  judgment  of  the  court  and 
a  writ  of  possession.  The  wife,  the  feme 
plaintiff,  was  a  party  to  the  mortgage, 'signed 
and  duly  executed  tbe  same.  In  which  she  cov- 
enanted that  her  husband,  G.  B.  Burns,  was 
the  fee-simple  owner,  "and  had  the  right  to 
make"  said  mortgage.  But  she  now  claims 
that  on  the  11th  of  January,  1885,  M.  T. 
Burns  made  her  a  deed  to  one  undivided 
fourth  of  said  land,  and  that  she  Is  now  the 
owner  thereof.  This  may  be  so,  but,  if  It  Is, 
the  sheriff  could  not  take  her  word  for  that 
and  not  discharge  the  duties  of  his  office  In 
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ezecfotlng  the  procees  of  the  court  U  Bhe 
was  the  owner  of  one-fourth  part  ol  this  land, 
ta  any  other  part,  she  had  the  right  to  Inter- 
vene, make  herself  a  party  to  the  action  of 
Womble  against  her  husband,  and  set  up  her 
claims,  whatever  they  are,  and  have  them 
passed  on  by  the  court  Cecil  t.  Smith,  81 
N.  C.  285;  Taylor  v.  Apple,  90  N.  O.  343; 
Young  V.  Greenlee,  82  N.  C.  346.  Suppose  the 
plaintiff  Martha  had  not  gotten  a  deed  from 
M.  T.  Bums  (dated  January  11,  1S95),  will  It 
b«  contended  that  the  sheriff  would  have  com- 
mitted a  trespass  on  the  plaintiffs  in  this  ac- 
tion by  removing  them  and  their  effects  from 
this  land  in  obedience  to  the  execution  then 
in  his  hands?  And  the  fact  that  she  had  a 
deed  (which  she  did  not  even  show  to  the 
sheriff)  can  make  no  difference.  Suppose 
that  Burns  had  been' the  tenant  of  A.,  and 
Womble  had  brought  his  action  of  ejectment 
against  him,  A.  would  have  had  the  right  to 
intervene  and  set  up  his  title  to  the  land,  and. 
If  he  sustained  his  title,  Womble  would  not 
have  been  entitled  to  a  writ  of  postesslon. 
But  suppose  he  sat  by,  and  did  not  Inter- 
vene, and  Womble  recovered  judgment  de- 
claring that  be  was  the  owner  and  entitled  to 
the  Immediate  possession,  would  it  be  con- 
tended that  A.  would  be  allowed  to  meet  the 
sheriff  on  the  premises,  and  defy  his  author- 
ity to  dispossess  Bums?  As  A.  was  not  a 
party,  he  would  not  be  estopped  to  bring  an 
action,  and  assert  his  title  against  Womble, 
if  he  bad  any.  But  be  would  not  be  allowed 
to  enforce  his  claim  by  preventing  the  sher^ 
iff  from  executing  the  process  of  the  court. 
The  plaintiff  Martha  stands  In  the  same  con- 
dition as  A.  would  have  stood,  as  it  will  ap- 
pear from  the  cases  already  cited.  The  sheriff 
being  authorized  to  dispossess  the  plaintiffs, 
be  committed  no  trespass  for  which  he  Is  lia- 
ble for  damages,  unless  it  be  on  account  of 
the  manner  in  which  he  executed  the  process. 
And,  although  the  plaintiffs  allege  that  it  was 
done  with  great  violence,  the  evidence  does 
not  seem  to  sustain  that  allegation,  and,  if  it 
did,  that  matter  is  not  before  us,  as  the  plain- 
tiff did  not  appeal.  The  right  of  the  plain- 
tiffs to  recover  against  the  defendant  de- 
pends upon  the  unlawful  acts  of  the  sheriff, 
and,  as  we  are  of  the  opinion  that  he  was  au- 
thorized to  do  what  be  did,  the  plaintHTs  ac- 
tion must  faiL  But  it  further  appears  that 
the  plaintiffs  had  compromised  with  the  sher- 
iffs Jenkins  and  Johnson  for  the  alleged  tres- 
pass for  which  this  action  is  brought,  for 
which. they  received  $135  from  each  one  of 
them.  This  was  a  discharge  of  the  d^end- 
ant  Womble.  A  party  may  have  an  acti<n 
against  each  of  several  trespassers,  but  the 
satisfaction  of  one  judgment  Is  a  satisfaction 
and  discharge  of  all;  and  a  compromise  and 
discharge  of  one  is  a  discharge  of  alL  Eitk- 
wood  V.  Miller,  78  Am.  Dec  144,  14S,  notes, 
and  authorities  there  cited;  Patterson  t. 
Manufactnilng  Oo.  (Minn.)  4  L.  B.  A.  744. 
745.  notes  (s.  c.  42  N.  W.  926).  And  this  is 
held  to  be  so  although  the  plaintiff  stipulates 


that  it  is  not  to  be  a  discharge  of  the  otliers. 
£3118  V.  Bitzer,  2  Ohio,  80, 15  Am.  Dec.  534. 
There  Is  &nat. 

DOUGLAS,  J.  I  concor  In  the  opinion  of 
the  court  only  in  so  far  as  it  holds  that  the 
release  of  the  sheriffs  by  the  plaintiff  operat- 
ed as  a  release  of  the.  defendant.  I  cannot 
concur  In  the  remainder  of  the  opinion,  either 
upon  reason  or  authority;  nor  is  it  at  all  nec- 
essary to  do  so  for  a  determination  of  tlila 
case.  It  may  at  times  create  unmerited  hard- 
ship, but  I  feel  compelled  to  adhere  to  the 
principles  laid  down  by  this  court  in  Smith  v. 
Ingram,  130  N.  G.  100,  40  S.  E.  984.  It  should 
be  remembered  that  in  the  case  at  bar  the 
plaintiff  Is,  and  was  at  the  time  of  the  evie- 
tlon,  a  married  woman;  that  she  was  not  a 
parl7  to  the  action  of  ejectment;  and  that 
she  held  possession  of  the  land  from  which 
she  was  evicted  as  a  tenant  in  common  under 
a  title  admittedly  good,  and  entirely  discon- 
nected from  her  husband.  As  \b  said  in  the 
opinion  of  the  court.  It  is  stated  in  the  mort- 
gage that  the  plaintiff  Martha  joined  in  the 
deed  for  the  purpose  of  relinquishing  her  right 
of  dower  and  claim  to  homestead.  She  ac- 
quired one  undivided  fourth  of  the  land  after 
the  execution  of  the  mortgage,  which,  there- 
fore, could  not  possibly  have  been  conveyed 
in  the  mortgage.  To  say  that  a  married  wom- 
an ia  estopped  by  any  covenants  of  warran- 
ty contained  in  a  deed  professedly  made  for 
the  sole  purpose  of  conveying  only  her  dower 
and  homestead  is  an  extension  of  the  doctrine 
of  "feeding  an  estoppel,"  which  I  am  not  pre- 
pared to  accept  Neither  can  I  admit  that  a 
married  woman  can  lose  her  rights  of  proper- 
ty by  falling  to  intervene  in  a  suit  to  which 
the  then  plaintiff  did  not  see  lit  to  make  Iier 
a  party. 


an  N.  c.  i«) 
SHANKT.E  V.  WHITLEY. 
(Supreme  Court  of  North  Carolina.     Oct  21, 
1902.) 

PREMATURB  APPBAI,-REFBRENCB-<X>UNTKB- 
CLAIM— ESTOPPEL. 

1.  Where  a  referee  la  appointed  to  take  and 

state  an  acpount  alter  veid.ct.  an  appe&l  before 
final  judgment  on  the  coming  in  of  the  referee's 
report  is  premature. 

2.  The  fact  that  a  defendant  nd^t,  had  he 
chosen,  have  pleaded  a  coauterclaim  in  a  for- 
mer action  against  him  by  the  plaintiff,  brought 
for  a  different  cause  of  action,  did  not  estop 
defendant  to  set  it  up  in  a  snbseqaent  suit 

Douglas,  J.,  dissenting. 

Appeal  from  superior  coinrt  Richmond 
county;   McNeill,  Judge. 

Action  by  W.  F.  Shankle,  survived  after 
his  death  in  the  name  of  Sallle  Shankle,  ad- 
ministratrix, against  Green  Wliitley.  Jnds- 
ment  for  defendant  and  the  administratrix 
appeals.    Dismissed. 

Jas.  A.  Lockhart,  (or  appdiamt    HorrlaoD 

*  Whltlock,  for  appellee. 


T  1  Sea  Judgment,  vol.  W,  Cent  Dig.  I  UM. 

Digitized  by' 


v^oogle 


N.C) 


QUEEN  CITY  PRINTING  A  PAPEB  CO.  v.  MoADBN. 


575 


CLARK,  J.  TTpon  the  tesnes  found  by  tbe 
Jury  it  was  necessary  to  bave  an  account 
taken,  and  the  cause  was  referred  to  a  ref- 
eree to  state  the  account  It  was  premature 
to  appeal  before  the  final  judgment  upon  the 
coming  in  of  the  report  Blackwell  t.  Mc- 
Cain. 106  N.  C.  400,  11  S.  B.  360,  and  numer- 
ons  cases  there  dted.  Tbe  plaintiff  should 
have  merely  entered  his  exception  at  this 
stage.  Williams  v.  Walker,  107  N.  C.  834, 
12  S.  B.  43.  A  distinction  must  be  noted  be- 
tween those  cases  in  wtilch  the  plea  in  bar 
is  sustained,  or  overruled  as  a  matter  of  law 
by  the  Judge,  whereuxion  the  party  may  ap- 
peal at  once,  if  he  so  elect  (Royster  v. 
Wright  118  N.  C.  155,  24  S.  B.  746,  and  cases 
there  cited;  Smith  r.  City  of  Goldsboro,  121 
N.  C.  350,  28  S.  B.  479),  and  cases  like  this, 
where  the  issues  arising  upon  the  pleadings 
have  been  found  by  the  Jury,  and  tbe  refer- 
ence Is  afterwards  made  to  state  an  account, 
or  ascertain  some  incidental  matter,  whidi 
becomes  necessary  before  final  Judgment  up- 
on the  hearing.  Even  in  the  first  dass  of 
cases  it  Is  optional  to  note  an  exception  or 
appeal  at  once.  Kerr  t.  Hicks  (at  this 
term)  42  S.  B.  632.  ■  It  may  not  be  improper 
to  say,  as  the  case  was  fully  discussed  on 
the  merits,  that  the  defendant  was  not  estop- 
I>ed.  to  set  up  his  counterclaim  in  this  action, 
because  he  might,  if  he  had  chosen,  hare 
pleaded  it  in  a  former  action  against  bim  by 
the  plaintiff,  brought  for  a  different  cause  of 
action.  The  pleading  of  a  counterclaim  is 
optional.  Woody  t.  Jordan,  69  N.  C.  189; 
Tobacco  Co.  v.  McBlwee,  94  N.  C.  426. 

Appeal  dismissed. 

DOUGLAS,  J.  (dissenting).  I  do  not  think 
the  appeal  is  premature. 


on  N.  C.  725) 

STATB  T.  FREEMAN. 

CSapreme  Coart  of  Ncvtb  Carolina.     Oct  28, 

1902.) 

ABaOI»-THRKA.T8— BVIDENCE-SUFFICIBNCT. 
1.  The  only  evidence  against  one  on  trial  for 
the  crime  of  burnins  a  bam,  with  live  stock, — 
Code,  S  985  (6),— was  threats  made  by  him, 
with  no  evidence  connecting  him  with  the  exe- 
mtioD  of  the  threats,  or  with  the  offense  char- 
sed.  field,  that  the  case  should  have  been 
taken  tevm  the  jury. 

Appeal  from  superior  court,  Oullford  coun- 
ty; Meal;  Judge. 

J.  L.  Freeman  was  conTlcted  of  burning  ■ 
bam,  with  live  stock,'  and  he  appeals.  Be- 
versed. 

O.  M.  Stedman  and  A.  W.  Cook,  for  appel* 
tamt:    Tte  Attorney  0«ieral,  for  the  State. 

PBB  CURIAM.  Indictment  for  burning  a 
tMrn,  with  live  stock,  under  Code,  $  085  (6). 
Tbe  only  evidence  against  tbe  defendant  was 
threats  made  by  him,  without  any  evidence 
whatevnr  connecting  him  with  the  execution 

f  L  Sea  AnoB.  voL  t.  Cent  Die  |  71. 


Of  said  threats  or  with  the  offense  charged. 
The  Judge  should,  as  prayed,  have  withdrawn 
the  case  from  the  Jury.  State  v.  Rhodes,  111 
N.  C.  647,  15  S.  E.  1038,  is  exactly  In  point 
Indeed,  tbe  attorney  general,  with  commend- 
able firankness,  conceded  aa  much  on  the  ar- 
gument here. 
Brror. 


(Ul  N.  C.  178) 

QUBBN  CITT  PRINTING  &  PAPER  CO.  v. 

McADEN. 

(Supreme  Court  of  North  Carolina.     Oct  21, 

1902.) 

AVOIDINO    CONTRACT— FALSE    REPRESENTA- 
TION S—PIJIADINO—B  VI D  B  NCB . 

1.  Bvidence,  in  action  on  a  subscription  for 
stock  of  plaintifT  corporation,  held  sufficient 
to  show  material  false  representations,  inducing 
defendant  to  subscribe  for  stock  of  plaintiff 
corporation,  known  to  plaintiff's  president  and 
agent  who  made  them,  to  be  false,  and  there- 
fore aathorizing  defendant  to  avoid  the  sub- 
scription. 

2.  Defect  in  an  answer  expressly  alleging  all 
the  facts  material  and  necessary  to  show  false 
representations,  making  defendant's  contract 
voidable,  except  that  plaintiff  knew  when  the 
representations  were  made  that  tliey  were  un- 
true, is  waived  by  failure  to  demur  as  re- 
quired by  Code,  {  248,  when  the  answer  con- 
tains new  matter  which  on  its  face  does  not 
constitute  a  defense. 

Appeal  from  superior  court,  Mecklenburg 
coon^;    Starbnck,  Judge. 

Action  by  Queen  City  Printing  &  Paper 
Company  against  Henry  M.  McAden.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

This  action  is  brought  to  recover  the 
amount  ($500)  subscribed  by  defendant  for 
10  shares  of  stock  in  plaintiff  company.  De- 
fendant resisted  a  recovery  upon  the  grounds 
(among  others  not  necessary  now  to  be  stat- 
ed ot  discussed)  that  plaintiff,  through  Ita 
agent  and  president,  H.  A.  Murrill,  induced 
the  subscription  by  false  representations. 
Upon  the  trial  the  defendant  in  his  own  be- 
half testified  that:  "Between  the  16th  and 
20th  of  April,  1900,  Mr.  Murrill  came  to  me 
with  the  subscription  list  Introduced  in  evi- 
dence. He  had  other  papers  with  him,  or  at 
least  told  me  he  bad,  but  I  did  not  see  them. 
He  told  me  that  he  and  J.  P.  Wilson  and 
George  B.  Hiss  and  others  had  been  talking 
about  reorganizing  the  Queen  City  Printing 
&  Paper  Company,  and  wanted  me  to  help 
him;  that  he,  J.  P.  Wilson,  B.  A.  Smith,  and 
George  B.  Hiss  had  agreed  to  take  most  of 
tbe  stock,  and  would  take  It  all,  but  wanted 
a  few  outsiders  for  tbehr  Influence,  and  that 
George  B.  Hiss  had  recommended  and  sent 
him  to  me.  He  said  George  B.  Hiss  would 
be  treasurer  of  the  company,  and  that 
George  B.  Hiss,  J.  P.  Wilson,  and  E.  A 
Smith  would  be  large  stockholders,  and  that 
George  B.  Hiss  would  be  actively  in  charge 
of  the  financial  part  of  the  business.  I  said 
to  him:  'I  don't  know  anything  about  your 
business,  but  if  George  B.  Hiss  is  going  to 
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be  a  stockholder  and  manage  the  thing,  and  I 
can  be  of  any  assistance  to  yon,  I  will  be 
glad  to  take  some  stock.  I  suppose  you  want 
only  a  small  subscription.  I  will  subscribe 
for  three  shares,  or  $150.00.'  He  said,  'You 
might  as  well  make  it  $500.00.'  I  replied, 
'Well,  If  George  B.  Hiss  Is  going  to  be  in- 
terested and  manage  this  concern,  and  asks 
for  my  help,  we  will  make  it  $500.00.'  I 
then  signed  my  name  for  $500.00.  At  that 
time  George  B.  Hiss  and  I  were  associated 
In  a  number  of  business  enterprises,  and  we 
had  been  accustomed  to  help  each  other  out 
If  Mr.  Hiss  wanted  help,  I  would  help  him, 
and  vice  versa.  Mr.  Miurlll  told  me  that  Mr. 
Hiss  had  sent  him  to  me.  *  *  *  I  said  to 
him,  'Why  Is  It  that  Mr.  Wilson  and  Mr. 
Hiss  have  not  subscribed  7"  He  said.  They 
haven't  subscribed  their  names,  because  they 
expect  to  take  whatever  stock  Is  left,  and 
don't  know  now  what  to  put  down;'  and  he 
farther  said  that  Wadsworth  and  Franklin 
had  authorized  him  to  pat  their  Initials  on 
the  list,  bat  had  not  signed  themselves  be- 
cause they  were  constantly  being  solicited  to 
take  stock  in  companies,  and  didn't  want 
everybody  to  be  bothering  them,  but  that 
they  were  going  to  be  stockholders  In  the 
company.  Mr.  Hiss  Is  a  splendid  business 
man,  and  I  had  absolute  confidence  In  him. 
When  Mr.  Murrlll  came  to  see  me,  he  stated 
that  be  knew  I  had  great  confidence  in  Mr. 
Hiss.  I  told  Mr.  Percy  Thompson  what  I 
have  told  here.  Some  time  before  the  meet- 
ing, which  was  held  on  the  26tb  of  April, 
1900,  Mr.  Mtirrlll  came  back  to  see  me,  and 
said:  'It  may  be  Mr.  Hiss  Is  so  busy  In  oth- 
er matters  that  be  can't  become  treasurer. 
Would  some  other  good  man  do  for  treas- 
ui-er?  I  said,  'Any  reliable  man  that  the 
stockholders  may  agree  on  for  treasurer  will 
be  satisfactory  to  me.'  He  then  said,  'Would 
Mr.  D.  W.  Gates  do?"  and  I  replied,  'If  Mr. 
Gates  Is  satisfactory  to  a  majority  of  the 
stockholders  as  treasurer,  he  will  be  satis- 
factory to  me.'  He  showed  me  a  paper  from 
Mr.  Gates,  stating  that  he  would  accept  the 
position.  I  then  said  to  him,  'Well,  what 
about  Mr.  Hiss?'  He  said,  'He  Is  a  stock- 
holder, and  will  give  It  as  much  of  his  time 
as  his  business  will  permit,  and  will  be  in- 
terested in  the  management  of  the  company.' 
I  then  said  to  him,  'I  take  the  stock  on  ac- 
count of  my  friendship  for  Mr.  Hiss,  and  be- 
cause It  has  been  represented  to  me  that  he 
wanted  me  to  take  It'  This  representation 
was  what  had  caused  me  to  sign  the  sub- 
scription list  I  told  Mr.  Murrlll  of  my 
friendship  for  Mr.  Hiss,  and  of  the  different 
things  we  were  Interested  in  together.  Mr. 
Murrili  told  me  that  the  corporate  stock  of 
the  reorganized  company  was  to  be  $15,000; 
that  be  did  not  want  a  large  subscription 
from  outsiders,  because  Mr.  Smith,  Mr.  Wil- 
son, and  Mr.  Hiss  expected  to  be  large  stock- 
holders. Mr.  Wilson  and  Mr.  Smith  are 
highly  successful  business  men.  The  main 
reason'  why  I  signed  the  subscription  list  was 


because  Mr.  Morrill  stated  to  me  that  Mr. 
Hiss  was  going  to  be  a  large  stockholder  add 
take  an  active  Interest  In  the  company,  and 
I  was  willing  to  Intrust  my  money  In  the  en- 
terprise on  account  of  my  confidence  In  Bfr. 
Hiss.  Afterwards  I  bad  a  conversation  witb 
Mr.  George  B.  Hiss  and  Mr.  J.  F.  Wilson. 
In  consequence  of  what  they  said  to  me,  X 
went  and  saw  Mr.  Murrlll  before  the  meet- 
ing, which  was  held  on  the  26tb  of  April, 
and  stated  to  him  that  things  bad  been  mis- 
represented to  me,  and  that  Mr.  Hiss  had 
told  me  that  he  was  not  a  stockholder  and 
had  never  intended  to  be,  and  had  not  sug- 
gested MurrlU's  going  to  see  me,  and  would 
have  nothing  to  do  with  the  management  of 
the  concern.  I  told  Mr.  Murrlll  that  I  with- 
drew my  subscription.  I  got  the  notice  of 
the  meeting  of  the  26th  of  April,  1900,  after 
this  conversation  with  Mr.  Murrlll.  After 
the  notice,  and  on  the  day  set  for  the  meet- 
ing, I  went  to  see  Mr.  Murrlll  again,  and  re- 
peated to  him  what  I  have  just  stated,  add- 
ing that  I  was  not  liable  on  the  subscription 
and  would  not  come  to  the  meeting.  It  was 
stated  in  the  notice  that  the  meeting  would 
be  held  for  the  reorganization  of  the  com- 
pany on  the  26th  of  April,  1800.  Mr.  P.  M. 
Thompson  was  with  me  when  I  had  the  last 
conversation  with  Mr.  Murrlll.  Mr.  Murrlll 
didn't  deny  what  I  said,  bat  said  to  me,  'I 
am  not  In  a  position  to  release  you,  and  it 
will  break  up  the  whole  thing  If  you  drop 
out'  He  said,  Tou  come  to  this  meeting, 
and  I  will  find  a  way  afterwards  to  take  the 
stock  off  your  hands.'  I  said  to  him,  'If  I 
come  to  your  meeting  I  will  make  it  so  hot 
for  you  that  I  had  better  stay  away.'  •  •  • 
My  refusal  to  go  Into  the  company  was  be- 
cause of  the  representation  that  Mr.  Hiss 
was  going  to  be  a  stockholder  and  actively 
Interested  In  the  business.  The  fact  that 
this  representation  was  not  true  was  the  rea- 
son that  I  refused  to  go  Into  the  compa- 
ny.   •    •    •" 

The  case,  on  appeal  states  that  "upon  the 
conclusion  of  the  evidence  the  court  ruled 
that  the  representations  which  defoidant 
McAden,  testified  had  been  made  to  him  by 
Murrlll  were  insufficient  to  Invalidate  Mc- 
Aden's  subscription  to  the  stock  upon  the 
grounds,  as  contended  by  defendant  that 
said  subscription  was  Induced  by  said  repre- 
sentations, were  false,  and  constituted  a  con- 
dition to  the  subscription  which  bad  not  been 
complied  with,  and  thtit  the  Jury  would  not 
be  permitted  to  consider  said  representatlona 
for  the  purpose  of  finding  the  subscriptloii 
invalid  upon  the  grounds  aforesaid":  to 
wfblch  defendant  excepted.  There  was  a  ver- 
dict for  plaintiff.  Motion  for  new  trial  re- 
fused, and  defendant  appealed. 

Defendant  contends  that  the  evidence  of 
defendant  must  be  taken  as  true,  as  the 
court  ruled  It  out  upon  the  ground  that  It 
was  Insufficient  in  law  to  establish  any  de- 
fense to  the  plalntlfTs  claim;  and  assuming 
that  the  subscription  of  McAden   was  1&- 
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daced  by  the  false  representatlonB  that  Was 
had  agreed  to  become  a  stockholder  and  to 
take  an  active  part  In  the  management  of 
the  business  of  the  company,  and  that  plain- 
tiff's agent  had  been  sent  by  it  to  defend- 
ant to  request  him  to  take  stock,  then  such 
representations  were  material,  and  that  the 
court  erred  In  its  ruling. 

Plaintiff  contends  that  this  evidence  was 
Immaterial  and  insufficient  to  invalidate  the 
■  contract  of  subscription,  and  that  Its  con- 
sideration was  properly  excluded  by  the 
court  upon  the  grounds  that  the  allegations 
In  the  answer  do  not  state  facts  constituting 
fraud,  in  that  they  do  not  allege  that  the 
falsity  of  the  representations  was  known  to 
plaintiff,  and  insist  that  it  was  necessary 
for  defendant  to  have  alleged  and  proved  the 
same. 

Borwell,  Walker  ft  Oansler,  for  appellant 
G.  W.  Tlllett  and  T.  a  Guthrie,  for  appel- 
lee; 

COOK,  J.  (after  stating  the  facts).  From 
the  niUng  of  his  honor  we  understand  he 
held  that,  taking  McAden's  evidence  to  be 
true,  it  was  immaterial  and  insufficient  to 
make  out  such  a  case  of  fraud  as  would 
rescind  the  contract  of  subscription,  and  in 
tbls  we  think  there  was  error.  To  constitute 
the  fraud,  there  must  have  been  a  repre- 
sentation express  or  implied,  false  within 
the  knowledge  of  Murrlll,  reasonably  relied 
on  by  defendant,  and  constituting  a  material 
Inducement  to  the 'contract  Adams,  Eq.  177. 
Prom  the  evidence  of  McAden  it  clearly  ap- 
pears that  the  representations  made  to  him 
by  Murrlll,  and  upon  which  he  relied,  were 
false;  that  they  were  material  to  the  in- 
ducement, for  otherwise  be  would  not  have 
signed  the  subscription  list.  The  nature  of 
the  transaction  shows  that  Murrlll  was 
speaking  as  of  his  own  knowledge  ("MurriU 
told  me  that  Mr.  Hiss  had  sent  him  to  me:" 
"he  [Hiss]  is  a  large  stockholder;"  "I  went 
to  see  Murrlll  again,  and  rei)eated  to  him 
what  I  have  Just  stated;  •  •  •  Murrlll 
did  not  deny  what  I  said"),  and  therefore  the 
falsity  of  the  representations  must  have 
been  known  to  him.  If  this  be  so,  then  the 
subscription  was  Induced  by  fraud,  and  void- 
able at  the  option  of  defendant,  which  he 
promptly  repudiated,  without  laches.  Clark, 
Corp.  283  et  seq.;  1  Cook,  Stock,  Stockh.  & 
Corp.  Law,  {S  151,  161;  Henderson  v.  Lacon 
[1867-68]  L.  R.  5  Eq.  249;  Ross  v.  Invest- 
ment Co.,  8  Cb.  App.  682. 

The  contention  of  plaintiff  as  to  the  failure 
to  allege  knowledge  by  Murrlll  of  the  falsity 
cannot  be  sustained.  It  is  true  that  such 
knowledge  should  have  been  expressly  plead- 
ed, for  otherwise  the  answer  would  be  de- 
murrable, and  the  answer  does  not  allege 
that  Murrlll  knew  that  the  representations  he 
made  were  false;  but  plaintiff  did  not  demur 
to  it,  as  he  should  have  done  (Code,  {  248) 
had  he  desired  to  take  advantage  of  such  de- 
fects In  the  answer.  So  we  have  a  defective 
42  S.B.— 87 


statement  of  defendant's  grounds  of  defense, 
which  must  be  deemed  to  have  been  waived 
nnder  the  i»lnclple  well  settled  and  fully  dis- 
cussed in  Halstead  v.  Mullen,  93  N.  C.  252; 
Knowles  v.  Ralh-oad  Co.,  102  N.  C.  59,  9  S.  B. 
7;  Ladd  v.  Ladd,  121  N.  C.  118,  28  S.  B.  190; 
Martin  v.  Martin,  130  N.  C.  27,  40  S.  E.  822. 
In  those  cases  the  exceptions  were  taken 
to  defects  appearing  in  the  plaintiff's  com- 
plaint, while  in  the  case  at  bar  they  are 
taken  to  the  allegations  made  in  the  answer, 
which  sets  np  an  affirmative  defense,  with 
the  burden  of  proof  on  defendant,  and  Is 
subject  to  those  rules  which  apply  to  a  com- 
plaint The  facts  relied  upon  as  the  basis 
of  a  defense  must  be  set  out  in  the  ans'ner 
with  the  same  precision  as  is  required  In  « 
complaint.  Anderson  v.  Logan,  105  N.  0. 
266,  11  S.  a  261;  Rountree  v.  Brlnson,  96 
N.  C.  107,  3  S.  E.  747.  The  answer  express- 
ly alleges  all  the  facts  material  and  neces- 
sary to  constitute  the  fraud,  except  that 
plaintiff  knew  that  his  representations  were 
untrue  at  the  time  he  made  them  to  defend- 
ant of  which  no  advantage  was  taken  by 
demurrer.  Had  plaintiff  demurred  to  the 
answer,  stating  such  defect  as  hla  grounds, 
it  could  have  been  easily  remedied  by  amend- 
ment (Ladd  V,  Ladd,  and  Martin  v.  Martin, 
supra)  had  defendant  been  so  advised. 

As  there  will  have  to  be  a  new  trial,  we 
deem  it  unnecessary  to  discuss  the  oth« 
questions  raised  in  this  appeal.    New  trial. 


(131  N.  C.  212J 

MORRIS  V.  LIVERPOOL,  L.  &  G.  INS.  00. 

(Supreme  Court  of  North  Carolina.    Oct.  28, 

1902.) 

JUDQMKNTS— DEFAULT— HXCDSABIiE  NEGLECT 
—MOTION— HEAKINO— APPEAL. 

1.  Under"  Code,  §  274,  providing  that  a  judge 
may,  "in  his  discretion,  set  aside  a  judgment 
by  default  for  excusable  neglect  of  the  defend- 
ant, if  the  judge  find  excusable  neglect^  but 
refuses  to  set  aside  the  judgment,  his  action  is 
not  reviewable. 

2.  The  findings  of  fact  by  the  judge  as  to  the 
excusable  neglect  are  conclusive,  except  when 
there  is  no  evidence  to  support  them. 

3.  Whether  the  facts  found  constitute  ex- 
cusable neglect  Is  a  conclusion  of  law,  review- 
able on  appeal. 

4.  A  summons,  returnable  at  the  January 
term,  was  properly  served  on  defendant's  local 
agent;  but  he  informed  the  sheriff  that  the 
service  should  be  made  on  the  Reneral  agent, 
and  made  the  same  remark  to  plaintiff's  coun- 
sel, who  merely  answered  that  he  "thanked  him 
for  the  information."  At  the  return  term  a 
verified  complaint  was  filed,  and  judgment  by 
default  and  inquiry  was  entered.  At  the  March 
term  the  inquiry  was  had,  and  final  judgment 
rendered  on  the  verdict;  but  defendant  had  no 
actual  knowledge  thereof  until  May,  when  he 
moved  to  set  the  judgment  aside.  Held,  that 
the  agent's  neglect  was  the  neglect  of  the  de- 
fendant, and  was  inexcusable,  and  the  judg- 
ment would  not  be  set  aside. 

Api>eal  from  superior  court,  Durham  coun- 
ty;  Neal,  Judge. 

f  t.  Sm  Appeal  and  Brror,  vol.  S,  Cent  Die.  |  S32S. 
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Action  by  B.  Morris,  trading  as  B.  Morris 
ft  Sons,  against  the  LlTerpooI,  London  & 
Globe  Insurance  Company.  Judgment  for 
I>Ialntlff  by  default  From  the  court's  action 
in  OTerrullng  a  motion  to  set  aside  the  Judg- 
ment, defendant  appeals.    Affirmed. 

Hinsdale,  I^awrence  &  Hinsdale,  for  appel- 
lant   Jones  Fuller,  for  appellee. 

OLARK,  J.  This  Is  a  motion  to  set  aside 
a  Judgment  for  excusable  neglect,  under  Code, 
I  274.  The  findings  of  fact  by  the  Judge  are 
conclusive,  except  when  there  Is  no  evidence 
to  support  them.  Koch  v.  Porter,  129  N.  0. 
132,  39  S.  E.  777;  Clark's  Code  (3d  Ed.)  p. 
811;  Whether  the  facts  found  constitute  ex- 
cusable neglect  is  a  conclusion  of  law,  re- 
Tlewable  on  appeal.  But,  if  there  is  excus- 
able neglect  whether  the  Judge  shall  then  set 
aside  the  Judgment  or  not  rests  "in  his  discre- 
tion," by  the  terms  of  section  274,  from  which 
an  appeal  lies  only  when  there  has  been  a 
clear  abuse  of  such  discretion.  Wyche  t. 
Ross,  119  N.  C.  174,  25  S.  E.  878;  Cowles  v. 
Cowles,  121  N.  C.  272,  28  S.  R  470.  The  dis- 
cretionary power  only  exists  when  excusable 
neglect  has  been  shown.  Stlth  y.  Jones,  119 
N.  C,  at  page  431.  25  8.  B.  1022;  Brown  t. 
Hale,  93  N.  C.  188;  Slmonton  v.  Lanier,  71 
N.  O.  498. 

The  facta  found  in  this  case  are  that  the 
summons  was  served  on  the  local  agent  of 
the  defendant  at  Durham  January  4,  1902, 
returnable  to  the  superior  court  of  that  coun- 
ty which  began  January  20th.  Said  agent 
was  a  proper  party  upon  whom  service  could 
be  made  (Code,  {  217);  but  he  informed  the 
sherllT  that  be  was  not,  and  that  the  service 
should  be  made  on  the  general  agent  of  de- 
fendant company  at  Raleigh,  and,  soon  after, 
meeting  counsel  for  plaintiff,  said  local  agent 
Imparted  the  same  legal  Information  to  him. 
The  said  counsel  told  the  agent  he  "thanked 
him  for  the  information,"— merely  this  and 
nothing  more.  At  said  January  term  a  veri- 
fied complaint  was  filed,  and,  no  defense  be- 
ing interposed  by  the  defendant.  Judgment  by 
default  and  inquiry  was  entered  up.  At  the 
March  term,  the  hiqnlry  was  instituted  before 
a  Jury,  and  a  final  Judgment  rendered  in  ac- 
cordance with  their  verdict  The  defendant 
liad  no  actual  knowledge  of  said  Judgment  till 
May  torn,  when  this  motion  was  made. 

On  appeal,  every  Intendment  Is  in  favor  of 
the  Judgment  below.  If  the  refusal  to  set 
aside  the  Judgment  was  upon  the  grotmd  that, 
though  there  was  excusable  neglect,  the  Judge 
"in  his  discretion"  refused  to  set  it  aside,  his 
action  Is  not  reviewable,  as  section  274  vests 
him  with  that  discretion.  But,  if  it  were  con- 
ceded that  the  Judge  held  that  the  facts  did 
not  constitute  excusable  neglect  it  can  re- 
quire mo  discussion  to  hold  that  he  was  right. 
Tben  was  gross  and  inexcusable  neglect 
The  agent  should  have  notified  the  company 


that  service  had  been  made  on  him,  and  hli 
neglect  to  do  so  was  the  neglect  of  the  prln-' 
dpal.  With  the  slightest  attention  to  tlw 
case,  it  should  have  been  known  that  a  com- 
plaint was  filed,  and  that  inquiry  before  a 
Jury  was  to  be  instituted  at  the  next  term. 
As  calendars  of  causes  for  trial  are  usually 
printed  In  the  newspapers  In  a  town  like 
Durham  (though  there  Is  no  finding  by  the 
Judge  on  this  point),  it  is  strange  that  the 
agent,  or  some  one  in  the  employ  of  the  com-  - 
pany,  as  attorney  or  otherwise,  did  not  take 
notice  of  the  matter.  Henry  v.  Clayton,  86 
N.  O.  871. 

The  nearest  case  upon  the  facts  is  Ohurchin 
V.  Insurance  Co.,  88  N.  C.  205,  where  the  de- 
fendant supposed  that  In  law  it  was  not  re- 
quired to  answer  till  a  copy  of  the  complaint 
was  served  upon  it  The  court  held  that  this 
was  inexcusable  neglect  as  was  here  the 
somewhat  similar  error  in  law  of  the  agent  in 
supposing  that  the  summons  could  not  be 
served  upon  him.  Action  founded  upon  a 
mistake  in  law  is  not  excusable  neglect 
White  V.  Snow,  71  N.  0.  232,  and  WlUIamsoB 
T.  Cocke,  124  N.  C.  585,  32  8.  E.  963,  in 
which  cases  the  defendant  misconceived  tlie 
legal  purport  of  a  summons  served  on  him. 
In  this  last  case  it  was  said  by  Falrcloth,  C 
J.,  at  page  590,  124  N.  0.,  and  page  964,  32  S. 
E.:  Such  "negligence  cannot  be  held  a  suffi- 
cient ground  for  setting  aside  a  regular  Judg- 
ment, entered  up  in  consequence  of  inatten- 
tion on  the  part  of  defendant  to  an  important 
duty.  The  courts  must  prdceed  with  business 
In  a  reasonable  way  or  forfeit  their  useful- 
ness to  the  public."  In  Deprlest  v.  Patterson, 
85  N.  C.  376,  the  defendant,  who  was  sick 
and  unable  to  leave  home,  told  the  officer  he 
thought  he  was  serving  the  summons  on  the 
wrong  man,  and  understood  the  officer  t» 
promise  to  ascertain  whether  he  was  or  not 
and  let  him  know  before  returning  the  sum- 
mons, but  did  not  and  Judgment  wjb  taken 
against  blm.  It  was  held  that  it  was  Inex- 
cusable neglect  for  the  defendant  not  to  look 
after  the  case,  and  the  Judgment  was  not  set 
aside. 

It  was  argued  here  that  the  agent  was  mis- 
led by  the  plaintiff's  counsel  thanking  him  for 
his  legal  advice.  The  Judge  does  not  find 
that  in  fact  he  was  misled,  and  we  cannot 
assume  that  he  was.  He  could  not  have  been 
reasonably  misled  thereby.  The  duty  of  the 
agent  was  to  have  Informed  his  company  of 
the  fact  which  he  knew,  that  the  summons 
had  been  served  on  him,  instead  of  advising 
the  counsel  of  the  other  side  as  to  a  matter 
of  law,  which  he  did  not  know.  It  was  In- 
excusable neglect  to  suppose  that  the  attoi^ 
ney  of  the  opposite  party  would  be  governed 
by  his  (the  agent's)  opinion  on  the  law.  The 
agent  "carried  his  coals  to  Newcastle,"  and 
his  employer  should  not  be  mitprised  that  it 
has  now  to  pay  the  freight 

No  error. 
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piCKErrr  et  ux.  ▼.  gareabd. 

(Snpreme  Court  of  North  Carolina.    Oct  28, 
1902.) 

DBKDS-CONSTRDCTION— MERITORIOUS    CON- 
SIDBRATION— BASTARDS. 

1.  A  conreyaDce  granting  "to  J.  and  W^ 
their  heirs,  a  certaiu  tract  of  land.  •  *  • 
The  condition  of  the  deed  is  that  the  said  W. 
does  not  come  into  the  possession  of  the  said 
land  nntil  after  the  death  of  J.  To  have  and 
to  hold  the  aforesaid  tract,  and  all  privilegea 
and  appurtenances  thereto  beloD|nng,  to  the 
said  J.  and  W.,  their  heirs  and  assigns,  to  their 
«n^  nse  and  behoof,  forever,"— conveyed  the 
imdivided  half  to  each,  and  did  not  give  J.  a 
Bfe  estate,  with  remainder  in  fee  of  the  entire 
tract  to  W. 

2.  Though  the  fact  that  a  grantee  was  the 
flle^imate  son  of  the  grantor  may  not  show  a 
meritorious  consideration  for  the  epant,  it  does 
not  deprive  the  grantee  from  showing  a  merito- 
rious consideration  by  evidence  that  the  grantor 
•tood  in  loco  parentis 'to  him. 

Appeal  from  snperlor  conrt,  Dnrham  comi- 
tj;  Neal,  Judge. 

Proceedings  for  partition  by  L.  G.  Pickett 
•nd  wife  against  W.  W.  Garrard.  From  a 
decvee  for  plalntlfTs,  defendant  appeals.  Re- 
Tersed. 

Boone,  Btyant  ft  Biggs,  for  appellant 
Winston  &  Fuller,  (or  appellees. 

FUBCHES,  a  J.  The  feme  plaintiff.  Mary 
Pickett,  is  the  legitimate  daughter  of  Walne 
Garrard,  and  the  defendant,  W.  W.  Garrard, 
is  the  Illegitimate  son  of  Walne  Garrard. 
This  Is  alleged  by  the  defendant  and  ad- 
mitted by  the  plaintiffs.  Martha  Garrard 
was  the  wife  of  Waine  Garrard  and  mother 
of  llary  Pickett  but  not  the  mother  of  the 
defendant  On  the  15th  day  of  April,  1887, 
Duane  (D.  W.)  Garrard  made  and  executed 
the  following  deed,  to  wit:  "•  •  •  Wit- 
aesseth  that  said  Duane  Garrard,  In  consid- 
eration of  one  dollar  and  fifty  cents  to  him 
paid  by  Martha  J.  Garrard  and  W.  W.  Gar- 
rard, the  receipt  of  which  is  hereby  acknowl- 
edged, has  bargained  and  sold,  and  by  these 
presents  does  bargain  and  sell  and  convey, 
to  said  Martha  J.  and  W.  W.  Garrard,  their 
heirs,  a  certain  tract  or  parcel  of  land  In 
Durham  county,  state  of  North  Carolina,  ad- 
joining the  lands  of  Gaston  Pickett  W.  O. 
Cole,  C.  G.  Marcom,  and  others,  bounded  as 
follows,  viz.:  •  •  •  Containing  one  hun- 
dred and  forty-eight  acres  of  land,  more  or 
less.  The  condition  of  the  deed  Is  that  the 
said  W.  W.  Garrard  does  not  come  Into  the 
possession  of  said  land  until  after  the  death 
of  Martha  J.  Garrard.  To  have  and  to  hold 
the  aforesaid  tract  of  land,  and  all  privileges 
and  appurtenances  thereto  belonging,  to  the 
■aid  Martha  J.  and  W.  W.  Garrard,  their 
heirs  and  assigns,  to  their  only  nae  and  be- 
hoof, forever.  And  the  said  Duane  Garrard 
covenants  that  be  Is  seised  of  said  premises 
la  fee  and  has  the  right  to  convey  the  same 
In  fee  simple,  that  the  same  are  free  and 
dear  from  all  incumbrances,  and  that  he 
-will  warrant  and  def  aid  the  said  title  to  the 


same  against  the  datans  of  all  persons  what- 
soever. In  testimony  whereof  the  said  Gar- 
rard has  hereunto  set  his  hand  and  seal  the 
day  and  year  above  written.  [Signed]  D. 
W.  Garrard.  [SeaL]  Attest:  L.  G.  Pickett, 
J.  B.  Gates."  And,  Walne  Garrard  and 
Martha  Garrard  both  being  dead,  the  plain- 
tiff Maiy  claims  that  said  deed  conveyed  one 
undivided  half  of  said  land  to  the  defendant 
and  the  other  half  to  her  mother,  which 
descended  to  her,  upon  the  death  of  her 
mother,  as  her  only  child  and  heir  at  law; 
and,  so  claiming,  this  action  was  commenced 
as  a  special  proceeding  for  partition,  but,  up- 
on the  defendant's  pleading  sole  seisin.  It 
was  transferred  to  the  superior  court  In  term 
for  trial. 

The  defendant  contends  that  a  proper  con- 
Btmctlon  of  this  deed  gave  the  wife,  Martha, 
a  life  estate  and  the  remainder  to  him  In 
fee  simple,  but  It  It  does  not  do  this  as  It 
was  written.  It  should  have  done  so;  that  It 
was  the  intention  of  the  said  Duane  Garrard 
to  convey  the  land  to  Martha  for  life  and 
the  remainder  to  him  In  fee,  and,  If  it  did 
not  It  was  because  of  the  mutual  mistake 
of  the  parties  and  the  Ignorance  of  the 
draftsman;  that  it  was  delivered  and  accept- 
ed by  the  grantee  with  the  understanding 
and  belief  that  It  did  so  convey  said  land, 
and.  If  It  does  not,  the  defendant  asks  that 
It  may  be  reformed  so  as  to  carry  out  the 
intention  of  the  parties,  and  so  as  to  conTey 
the  fee  simple  to  him.  As  the  deed  is  writ- 
ten, we  cannot  sustain  the  contention  of  the 
defendant  that  it  gives  him  the  fee  simple 
estate  In  the  whole  of  the  land  after  the 
death  of  Martha.  It  seems  to  us  that  it 
conveyed  the  land  to  Martha  and  the  defend- 
ant as  tenants  in  common,  but  the  defendant 
was  not  to  have  the  possession  and  enjoy- 
ment of  his  part  until  after  the  death  of 
Martha;  or,  in  other  words,  we  sustain  the 
contention  of  the  plaintiffs  aa  to  the  con- 
struction of  the  deed  as  it  now  stands. 

This  leaves  but  one  matter  for  our  con- 
sideration (as  the  error  committed  in  refus- 
ing to  allow  the  defendant  to  show  that  he 
paid  75  cents  as  a  consideration  is  harmless), 
and  that  is  whether  the  fact  that  the  de- 
fendant is  a  bastard  will  deprive  him  of  the 
benefits  arising  from  a  "meritorious  consid- 
eration." The  plaintiffs  contend  that  it  does. 
And  it  seems  that  the  fact  that  the  defend- 
ant Is  the  natural  son  of  Walne  Garrard  of 
Itself  would  not  be  a  meritorious  considera- 
tion. Ivey  T.  Granberry,  66  N.  C.  223.  But 
the  facts  in  that  case  did  not  present  the 
question  of  loco  parentis,  and  that  question 
is  not  discussed,  nor  decided  In  that  opinion. 
But  many  authorities  hold  that  the  relation 
of  loco  parentis  does  create  a  meritorious 
consideratlcm  upon  which  courts  of  equity 
will  give  relief.  Powell  t.  Moriaey,  98  N. 
C.  426,  4  S.  E.  186,  2  Am.  St  Rep.  343;  Hunt 
V.  Frazier,  68  N.  C.  90;  2  Pom.  Eq.  Jur.  % 
688;    Adams,   Eq.  •98;    Ex   parte  Pye.  18 
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Vea.  'l^),  •144,  •!«;  Ex  parte  Dn  Boat  Ifl. 
The  defendant  claims  that  Walne  Garrard 
took  him  to  his  house  when  he  was  only 
four  or  five  years  old,  and  he  lived  with  bim 
until  bis  death  as  a  member  of  his  family, 
calling  Walne  father  and  his  wife  mother; 
and  these  and  many  other  facts  will  show 
that  the  relation  of  In  loco  parentis  existed 
between  him  and  Walne  Garrard,  and  that 
Walne  stood  In  the  place  of  a  father  to  him. 
He  aleo  offered  to  show  that  the  plaintiff 
Mary  had  been  provided  for  by  her  father, 
Walne  Garrard,  In  conveying  to  her  other 
lands  of  equal  value  to  this.  But  the  court, 
being  of  oplplon  that  the  fact  that  the  de- 
fendant was  the  natural  son  of  the  grantor 
debarred  him  from  all  benefits  of  an  equi- 
table nature,  rejected  this  evidence.  We  have 
found  no  authority  debarring  the  defendant 
from  the  benefits  growing  out  of  the  relation 
of  In  loco  parentis,  because  be  was  the  nat- 
ural son  of  Walne  Garrard;  and  we  see  no 
reason  for  doing  so,  except  It  would  be  as  a 
punishment  for  a  misfortune  for  which  be 
was  In  no  wise  responsible.  We  are  there- 
fore of  the  opinion  that  the  relation  of  In 
loco  parentis  furnishes  a  meritorious  con- 
sideration, upon  which  courts  of  equity  wlU 
act,  and  the  defendant  had  the  right  to  show 
that  this  relation  existed  between  him  and 
the  maker  of  the  deed,  if  he  could,  and,  if 
he  succeeded  in  doing  this,  then  to  show 
ground  for  reforming  the  deed,  If  he  could. 

This,  we  think,  disposes  of  all  the  matters 
presented  by  the  appeal;  and  we  prefer  not 
to  go  further,  but  to  leave  the  court,  on  » 
new  trial,  free  to  act  upon  such  Issues  of 
fact  and  questions  of  law  as  ooay  then  arise. 

New  trial. 


(181  N.  a  7X7) 

STATE  T.  MacKNlGHT. 

(Supreme  Court  of  North  Carolina.    Oct  21, 

1902.) 

PRACnCINO    intDICINB-LICBNSB-OSTEOP- 

ATHY. 
1.  Code,  ft  3132,  as  ameuded  by  Laws  18S5, 
«.  117,  declaring  it  a  misdemeanor  for  one  to 
practice  medicine  or  surgery  for  fee  or  reward 
without  obtaining  a  license  from  the  board  of 
examiners,  is  not  violated  by  one  practicing 
osteopathy, — he  using  neither  dru([8,  medicine, 
nor  surgery,  though  on  two  occasions  nsin^  a 
surgeon  s  knife  to  open  an  abscess,  but  charging 
no  fee  for  his  service,  and  though  advertising 
as  "doctor,"  he  having  a  diploma  from  a  col- 
lege of  osteopathy  giving  him  that  title;  the 
examination  required  by  section  3124  of  appli- 
cants to  practice  medicine  or  surgery  covering 
subjects  most  of  which  are  useless  to  an  osteo- 
path. 

Appeal  from  superior  court,  Moore  county; 
Robinson,  Judge. 

Harry  P.  MacKnlght,  indicted  for  practic- 
ing medicine  without  a  license,  was  acquit- 
ted, and  the  state  appeals.    Affirmed. 

Indictment  for  practicing  medicine  with- 
out license.  The  Jury  returned  the  follow- 
ing special  verdict:  "That  the  defendant  ad- 
vertised in  the  Free  Press,  a  newspaper  pub- 


lished In  Southern  Vbx'Ht,  Moore  eounty. 
North  Carolina,  before  the  finding  of  the  bill 
of  indictment  herein,  his  profession  or  busi- 
ness in  the  following  words,  to  wit:  "Dr. 
Harry  MacKnlght  All  acute  and  chronic 
diseases  successfully  treated  without  drugs 
or  medicines.  Office  hoiKB:  Nine  to  eleven 
a.  m.;  two  to  five  p.  m.;  seven  to  eight-thirty 
p.  m.  Second  floor  brick  building,  opposite 
depot'  That  about  the  first  of  the  year  1S02 
the  defendant  came  to  Southern  Fines,  In 
Moore  county,  opened  an  office, .  at  the  door 
of  which  he  placed  bis  sign  In  these  words, 
'Office  of  I>r.  Harry  MacKnlght'  and  began 
the  treatment  of  acute  and  chronic  diseases 
without  drugs  or  medicines.  That  the  de- 
fendant had  numerous  patients,  and  claimed 
to  treat  as  many  patients  as  any  other  physi- 
cian in  Southern  Fines.  That  bis  treatment 
of  said  patients  did  not  'consist  In  the  admin- 
istration of  drugs  or  medicines,  but  In  man- 
ipulation, kneading,  flexing,  and  rubbing  the 
body  of  his  patients,  and  In  the  application 
of  hot  and  cold  baths,  and  in  prescribing 
rules  for  diet  and  exercise,  and  made  use  of 
these  different  processes  for  different  pa- 
tients. That  the  defendant  took  supreme 
charge  of  the  cases  of  his  patients,  with  a 
view  of  effecting  a  cure  and  restoring  his 
patients  to  sound  bodily  health.  That  the 
defendant  was  engaged  in  the  general  prac- 
tice of  osteopathy,  and  professed  to  effect 
the  cure  of  diseases  by  the  practice  of  that 
science.  That  he  also  practiced  hypnotism 
and  suggestion  under  hypnotism,  such  as 
deep  breathing,  and  magnetic  healing,  and 
the  like,  for  the  purpose  of  Meeting  a  cure 
aud  restoring  his  patients  to  sound  bodily 
health.  That  the  defendant  exhibited  a  di- 
ploma Issued  by  the  Columbia  College  of 
Osteopathy,  duly  incorporated  under  the 
laws  of  Illinois,  conferring  upon  the  defend- 
ant the  degree  of  Doctor  of  Osteopathy,  dat- 
ed May  18,  1900,  but  the  defendant  was  not 
licensed  to  practice  medlciue  or  surgery,  or 
any  of  the  branches  thereof,  nor  to  prescribe 
for  the  cure  of  diseases  for  fee  or  reward,  aa 
required  by  chapter  34  of  the  Code  of  North 
Carolina,  and  the  amendments  thereto. 
That  the  defendant  charged  a  fp<»  or  reward 
for  his  services  In  the  treatment  of  his  pa- 
tients. That  upon  two  occasions  he  used  a 
small  surgeon's  knife  in  opening  an  abscess 
in  the  mouth  of  one  Shedd,  but  charged  no 
fee  for  his  services.  That  all  the  foregoing 
facts  took  place  In  Moore  coimty,  North 
Carolina,  prior  to  the  finding  of  the  bill  of 
indictment  and  during  the  year  1902.  If, 
upon  the  foregoing  finding  of  facts,  the  court 
adjudges  the  defendant  guilty,  then  the  Jury 
find  him  guilty;  and.  If  the  court  adjudges 
the  defendant  not  guilty,  the  Jury  returns  for 
Its  verdict  not  guilty."  The  court  being  of 
opinion  that  the  defendant  was  not  gnllty 
as  charged  in  the  bill  of  Indictment  the  Jury, 
In  accordance  therewith,  returned  a  verdict 
of  not  guilty,  and  Judgment  was  entered  dis- 
charging the  prisoner. 
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The  Attontey  General  and  W.  3.  Adams, 
for  the  State.  Harry  P.  MacKnlght,  In  pro. 
per. 

CLARK,  J.  Chapter  117,  liaws  1885, 
amending  Code,  §  3132,  under  which  this  bill 
was  drawn,  reads  as  follows:  "Section  3132. 
And  any  person  who  shall  begin  the  practice 
of  medicine  or  surgery  In  this  state,  for  fee 
or  reward,  after  the  passage  of  this  act,  wlth- 
ont  first  having  obtained  license  from  riald 
board  of  examiners,  shall  not  only  not  be 
entitled  to  sne  for  or  recover,  before  any 
court,  any  medical  bill  for  services  rendered 
in  the  practice  of  medicine  or  surgery,  or 
any  of  the  branches  thereof,  but  shall  also 
be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hun- 
dred dollars,  or  Imprisoned  at  the  discretion 
of  the  court  for  each  and  every  ofTence:  pro- 
vided, that  this  act  shall  not  be  construed  to 
apply  to  women  who  pursue  the  avocation 
of  a  midwife;  and  provided  further,  that 
this  act  shall  not  apply  to  regularly  licensed 
physicians  and  surgeons  resident  in  a  neigh- 
boring state."  This  last  clause  has  since 
been  modified.  Laws  1889,  c.  181.  The  con- 
stitutionality of  this  act  was  discussed  and 
afilrmed  State  v.  Call,  121  N.  O.  643,  28  8. 
E.  517.  The  simple  question,  therefore,  up- 
on the  facts  set  out  In  the  special  verdict,  is 
whether  one  who  practices  "osteopathy"  is 
Indictable  if  he  has  not  procured  the  license 
required  for  any  one  by  the  above  section 
before  beginning  "the  practice  of  medicine 
or  surgery." 

The  special  verdict  finds  that  the  defend- 
ant's "treatment  of  his  patients  did  not  con- 
sist In  the  administration  of  drugs  or  medi- 
cines, but  in  manipulation,  kneading,  flexing, 
and  rubbing  the  body  of  his  patients,  and  in 
the  application  of  hot  and  cold  baths,  and 
In  prescribing  rules  for  diet  and  exercise; 
*  *  *  that  the  defendant  was  engaged  in 
the  general  practice  of  osteopathy,  and  pro- 
fessed to  eftect  the  cure  of  diseases  by  the 
practice  of  that  science;  that  he  also  prac- 
ticed hypnotism  and  suggestion  under  hypno- 
tism." It  is  also  found  that  "upon  two  occa- 
sions he  used  a  small  surgeon's  knife  in  open- 
ing an  abscess  in  the  mouth  of  one  Shedd, 
but  charged  no  fee  for  his  services."  The 
only  surgery  was  "without  fee  or  reward," 
an  act  of  charity,  and  that  was  incidental, 
and  not  in  the  usual  course  of  the  practice 
of  osteopathy.  It  cannot  be  said  that  one 
"practices  medicine  and  surgery"  when  he 
nscs  neither  drugs,  medicine,  nor  surgery. 
Section  3124  requires  the  "board  of  medical 
examiners"  to  examine  all  applicants  "to 
practice  medicine  or  surgery"  in  "anatomy, 
physiology,  surgery,  pathology,  medical  hy- 
giene, chemistry,  pharmacy,  materia  medlca, 
therapeutics,  obstetrics,  and  the  practice  of 
medicine,"  almost  all  of  which  would  be  use- 
less knowledge  to  exact  of  an  osteopath,  who 
declines  to  use  medicine,  drugs,  or  surgery. 


and  whose  treatment  consists  solely  la  knead- 
ing, flexing,  and  rubbing  the  body,  applying 
hot  and  cold  baths,  and  prescribing  diet  and 
exercise.  It  cannot  be  conceived  that  the  leg- 
islature would  require  the  above  examina- 
tion for  a  profession  which  eschews  the  use 
of  drugs  and  surgery.  The  medical  society 
of  this  state,  behig  "allopaths,"  would  cer- 
tainly not  recognize  an  "osteopath"  as  one 
of  their  body,  any  more  than  they  would  a 
"homeopath,"  nor  license  any  one  to  pursue 
that  calling  with  their  diploma  as  bis  au- 
thority so  to  do;  and  If  they  would  not,  and 
we  were  to  hold  it  indictable  to  practice  os- 
teopathy without  such  license^  it  would  be  a 
Judicial  prohibition  upon  the  exercise  of  that 
phase  of  healing. 

In  Smith  V.  Lane,  24  Hun,  832,  construing 
a  statute  yerjr  similar  to  ours.  It  is  said: 
"To  entitle  a  person  to  a  certificate  under 
this  provisloo.  It  wonld  be  necessary  that  he 
should  be  qualified  to  practice  either  medl 
cine  or  surgery  in  all  its  branches.  If  thai 
was  not  made  to  appear,  he  could  receive 
no  certificate  under  the  provisions  of  this  act. 
£V»  that  reason,  it  appears  to  be  quite  mani- 
fest that  the  object  of  the  legislature  in  the 
enactment  of  this  chapter  was  only  to  pro- 
Tide  for  regulating  the  practice  of  'medicine' 
or  'surgery,'  as  those  terms  are  usually  and 
generally  understood;  and,  confining  them  to 
such  significance,  it  is  evident  that  they 
would  not  include  the  occupation  of  the 
plaintiff.  The  practice  of  medicine  is  a  pur- 
suit very  generally  known  and  understood, 
and  so,  also,  Is  that  of  surgery.  The  tat- 
mer  Includes  the  application  and  use  of  med- 
icines and  drugs  for  the  purpose  of  curing, 
mitigating,  or  alleviating  bodily  diseases, 
while  the  functions  of  the  latter  are  limited 
to  manual  operations,  nsually  performed  by 
surgical  Instruments  or  appliances.  It  was 
entirely  proper  for  the  legislature,  by  means 
of  this  chapter,  to  prescribe  the  qualifications 
of  the  persons  who  might  be  Intrusted  with 
the  performance  of  these  very  important  du- 
ties. The  health  and  safety  of  society  could 
be  maintained-and  protected  in  no  other  man- 
ner. *  *  *  No  such  danger  could  x>ossi- 
bly  arise  from  the  treatment  to  which  plain- 
tiff's occupation  was  confined."  In  State  v. 
Llffring,  61  Ohio  St.  89,  55  N.  E.  168,  46  L. 
R.  A.  334,  76  Am.  St.  Rep.  368,  the  same 
conclusion  was  reached,  and  also  in  Nelson 
V.  Board  (Ky.)  57  S.  W.  501,  50  L.  R.  A.  383. 
From  this  last  case  we  learn  that  osteopathy 
originated  with  Dr.  A.  T.  Still  of  Klrksville, 
Mo.,  in  1871,  and  that  at  a  college  of  osteop- 
athy in  that  state  in  1900  (when  that  opin- 
ion was  filed)  there  were  over  500  students 
from  29  states,  besides  several  from  Canada. 
And  there  are  doubtless  other  colleges  of 
osteopathy,  for  the  special  verdict  finds  that 
the  defendant  exhibited  a  diploma  from  the 
Columbia  College  of  Osteopathy  In  Illinois. 

It  is  argued  to  as  that  the  science.  If  it  be 
a  sdenoe,  of  osteopathy,  is  an  imposition. 
Of  that  we.  Judicially  speaklag,  know  nothing. 
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It  !■  not  fonnd  as  a  tact  In  this  verdict  We 
only  know  that  the  practice  of  osteopathy  Is 
not  the  "practice  of  medicine  or  surgery"  as 
commonly  understood,  and  therefore  It  Is  not 
necessary  to  have  a  license  from  the  board  of 
medical  examiners  before  practicing  It  If  it 
la  a  fraud  and  hnposltlon,  and  injury  results, 
the  osteopath  la  liable  both  civilly  and  crim- 
inally. Certainly  "baths  and  diet"  could  be 
advantageously  prescribed  to  many  people. 
Rubbing  is  well  enough,  if  the  patient  Is  not 
rubbed  the  wrong  way.  The  real  complaint 
is  that  osteopaths  restrict  themselves  to 
these  remedies,  and  do  not  resort  to  drugs 
and  surgery;  tnit  tliat  very  fact  establishes 
that  they  do  not  violate  the  law  requiring  a 
license  to  practice  medicine  And  surgery. 
Doubtless  there  is  an  appeal  to  the  imagina- 
tion, but  that  is  a  necessary  Ingredient  In  all 
systems  of  healing.  Who  does  not  know 
that  a  prescription  by  a  physician  In  whom 
the  patient  has  Implicit  confidence  is  often- 
times more  effective  than  the  same  treat- 
ment by  one  In  whom  he  has  none,  and  tliat 
at  times  bread  pills  and  other  harmless  pre- 
scriptions are  administered  with  good  re- 
sults? The  aim  of  medical  science,  wlilch  is 
now  probably  the  most  progressive  of  all 
the  professions,  is  simply  to  "assist  nature." 
Osteopathy  proposes  to  do  that  by  other 
methods  than  by  the  use  of  medicines  or  the 
surgeon's  knife. 

We  attach  no  weight  to  the  argument  that 
the  defendant  hung  out  his  sign  and  advertised 
himself  as  "Doctor."  The  special  verdict  finds 
that  he  had  a  diploma  from  a  college  of 
osteopathy  bestowing  that  title  upon  him. 
There  are  many  kinds  of  doctors,  besides 
doctors  of  medicine,— as  doctors  of  laws, 
doctors  of  divinity,  doctors  of  physics,  and 
veterinary  doctors,  and  athen  stilL  Besides, 
in  this  country,  so  tar,  at  least,  as  oties  go, 
"honors  are  easy."  We  know  from  common 
knowledge  that  druggists'  clerks  are  ordinarily 
addressed  as  "doctor,"  Justices  of  the  peace 
■re  nsnally  called  "Judge,"  and  a  teacher  of 
the  saltatory  art  always  styles  himself  "pro- 
fessor," while  "Yarborough  House  colonels" 
and  "honorables"  by  courtesy  of  like  tenor 
are  almost  as 

"Thick  M  autmniial  laavM  tliat  strow  th«  brooka 
In  Vallombron." 

Certahily  the  courts  cannot  abate  a  man  as 
a  nuisance  because  some  one  gives  him,  or 
be  gives  himself,  a  title. 

If  the  general  assembly  shall  deem  oBteoi>- 
athy  a  legitimate  calling,  It  may  see  fit, 
iiDHslbly,  to  secure  educated  and  skilled  prac- 
titioners by  requiring  an  examination  and 
license  by  learned  osteopaths  of  applicants 
for  license;  but  certainly  the  examination 
would  be  on  subjects  appropriate  to  secure 
competency  therein,  and  not  on  an  entirely 
different  course  of  learning,  such  as  that  pre- 
scribed for  applicants  to  practice  "medicine  or 
surgery."  State  v.  Gravett,  65  Ohio  St  289, 
62  N.  B.  325,  55  L.  R.  A.  791.  Dentistry  is 
not  the  "practice  of  medicine  or  surgery";  but 


It  is  a  related  profession,  as  is  also  pharmacy, 
and  each  has  Its  prescrit>ed  course  of  exam- 
ination of  applicants  for  license.  Whether  the 
same  rights  and  dignity  shall  be  bestowed  on 
osteopathy  is  a  matter  for  the  general  as- 
sembly, or.  If  It  is  found  to  be  a  fraud  and 
imposition,  Its  exercise  Is  made  indictable.  It 
seems  that  It  more  nearly  approximates 
"nursing"  In  many  respects  (though  different 
In  others),  when  taught  as  a  profession,  as  It 
now  is. 

The  state  has  not  restricted  the  cure  of  the 
body  to  the  practice  of  medicine  and  sur- 
gery,—"allopathy,"  as  it  Is  termed,— nor  re- 
quired that,  l)efore  any  one  can  be  treated  for 
any  iKtdily  ill,  the  physician  must  have  ac- 
quired a  competent  knowledge  of  allopathy 
and  be  licensed  by  those  skilled  therein.  To  do 
that  would  be  to  limit  progress  by  establishing 
allopathy  as  the  state  system  of  healing,  and 
forbidding  all  others.  This  would  be  as 
foreign  to  our  system  as  a  state  church  for 
the  cure  of  souls.  All  the  state  has  done  has 
been  to  enact  that,  when  one  wishes  to  prac- 
tice "medicine  or  surgery,"  he  must,  as  a 
protection  to  the  public  (not  to  the  doctors), 
be  examined  and  licensed  by  those  skilled  in 
"surgery  and  medicine."  To  restrict  all  heal- 
ing to  that  one  kind— to  allopathy,  excluding 
homeopathy,  osteopathy,  and  all  other  treat- 
ments—might be  a  protection  to  doctors  in 
'Surgery  and  medicine";  but  that  is  not  the 
object  of  the  act,  and  might  make  it  oncon- 
stitutional,  because  creating  a  monoiwly.  The 
state  can  only  regulate  for  the  protection  of 
the  public.  There  is  also  "Divine  Science" 
(which  some  one  has  said  Is  neither  divine 
nor  a  science),  and  there  may  be  other  meth- 
ods still.  Whether  these  shall  be  licensed  and 
regulated  is  a  matter  for  the  lawmaking  pow- 
er to  determine  before  any  question  in  that  re- 
spect can  come  before  the  court  Certainly  a 
statute  requiring  examination  and  license  "be- 
fore beginning  the  practice  of  medicine  or 
surgery"  neither  regulates  nor  forbids  any 
mode  of  treatment  which  absolutdiy  excludes 
medicines  and  surgery  from  its  pathology. 
All  that  the  courts  can  declare  upon  the  facts 
found  In  the  special  verdict  is  that  the  defend- 
ant's practice  Is  not  "the  practice  of  medicine 
or  surgery,"  and  no  license  from  the  medical 
board  of  examiners  is  required. 

Nootor. 


(m  N.  C.  188) 

WILUAMS  et  aL  T.  AVERT  at  ax. 

(Supreme  Goort  of  North  Carolina.     Oct  IS. 

1902.) 

00MTBACT&-ABR0OATI0N  —  NEW  CONTRAOT— 

THIRD  PARTIES— INSTRUCTION— 

EVIDENCB  SUPPORTING. 

1.  Where,  in  an  action  to  quiet  title,  the  chief 
issue  was  as  to  the  execution  of  a  contract  be- 
tween certain  parties,  an  instraction  as  to  the 
effect  of  the  abandonment  of  snch  a  contract 
was  erroueouB,  as  snbmitting  a  question  not 
raised  by  the  evidence. 

2.  At  the  sale  of  certahi  land  luder  forecle- 
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sore,  the  pnrchaser  had  contracted  with  the 
owner  to  bid  iu  the  land  and  hold  the  title  for 
his  benefit  autil  redeemed.  After  luch  sale  waa 
made,  the  purchaser  failed  to  pay  the  price, 
and  the  land  was  resold,  whereupon  he  pur- 
chased the  land  for  his  daughter.  Held,  that 
the  aerreement  under  which  the  first  purchase 
was  made  extended  to  the  second  sale,  though 
he  purchased  at  such  sale  under  anthonty  from 
his  daughter,  as,  the  original  contract  being 
nnrevotced,  its  binding  effect  was  not  affected 
by  the  subsequent  contract  which  he  made  with 
hia'  daughter. 

Appeal  from  superior  court,  Burke  ooonty; 
Justice,  Judge. 

Action  by  J.  W.  Williams  and  others 
against  Calvin  Avery  and  wife.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
appeaL    Reversed. 

This  was  an  action  to  quiet  title,  brought 
by  the  grantee  of  a  mortgage  foreclosure 
deed  and  her  grantee  against  the  mortgagor. 
Defendant  claims  that  the  purchaser  at  the 
sale,  who  bid  In  the  land  In  the  grantee's 
name,  was  under  contract  with  lilm  (the 
owner)  to  bid  in  the  land  and  bold  it  for  blm. 
There  were  two  foreclosure  sales,  the  pur- 
chaser defaulting  at  the  first  one  and  repur- 
chasing at  the  second. 

B.  J.  Ervln  and  J.  M.  MuU,  for  appellants. 
Av«7  ft  Brvln,  tar  appdlees. 

COOK,  J.  Defendant  relies  upon  his  sec- 
ond and  third  exceptions  taken  to  the  charge 
of  the  court  to  the  jury.  That  part  of  the 
charge  to  which  the  second  exception  is  tak- 
en is:  "If  they  found  this  agreement  made 
prior  to  the  first  sale  was  at>andoned  prior 
to  the  second  sale,  then  such  agreement 
would  not  extend  to  the  second  sale,  and 
they  should  answer  the  Issue, — 'Was  said 
land  purchased  by  the  plaintiff  Julia  T. 
Hayes  or  her  agent  at  said  sale  under  a 
contract  with  defendant  Calvin  Avery  that 
he  (said  Avery)  should  be  allowed  to  redeem 
the  same  upon  payment  of  the  amount  bid 
at  said  sale?'— 'No.' "  Defendant  contends 
tliat  this  part  of  the  charge  was  erroneous, 
upon  the  ground  that  there  was  no  evidence 
tending  to  show  any  abandonment  of  the 
contract  by  him.  This  contention  must  be 
sustained,  because  It  nowhere  appears  in  the 
evidence  certified  to  us  that  defendant  by 
act  or  word  did  or  said  anything  Inconsistent 
with  a  purpose  to  raise  tiie  money  and  re- 
deem his  land  under  his  alleged  agreement 
with  Dr.  Tull,  made  on  the  day  of,  and  short- 
ly before,  the  first  sale.  Whether  the  agree- 
ment was  made  was  the  question  In  dispute 
between  the  parties,  to  be  settled  by  the  find- 
ing of  the  Jury.  Dr.  Tull  denied  that  he 
made  such  agreement,  and  testified:  "No 
contract  with  Avery  to  bid  in  land  for  him. 
I  probably  told  blm  before  the  first  sale  to 
tell  Mr.  Wall  to  bid  In  land,  and  I  would 
give  him  chance  to  pay  for  it  He  never 
said  anything  more  about  It  till  after  the 
second  sale,  but  it  was  readvertised  and  re- 
sold. Never  bad  any  agreement  with  him 
to  buy  It  at  the  second  sale.    I  bid  it  off  at 


second  sale  for  Mrs.  Biiyes,  and  deed  was 
made  to  her.  When  Laxton  came,  I  told 
Mm  I  would  have  to  write  to  Mrs.  Hayes 
and  see  whether  she  wanted  to  sell  the  land. 
•  •  •"  Defendant  testified:  "*  •  •  Dr. 
Tull  told  me  before  the  first  sale  that  he 
would  save  the  land  for  me,  and  buy  It  in 
for  me,  and  take  care  of  It  for  me  *  *  * 
after  sale  (first  sale)  I  told  Dr.  Tull  I  was 
going  off  to  make  the  money,  and  I  went  to 
Marlon  to  work,  and  stayed  15  days,  and 
my  family  got  down  with  fever.  •  •  • 
Went  to  Marlon  two  weeks  after  first  sale. 
Second  sale  while  I  was  In  Marlon.  I  knew 
nothing  of  second  sale.  •  •  •  Dr.  Tull 
told  me  after  second  sale  that  he  wanted  me 
to  pay,  and  I  told  him  I  didn't  have  the  mon- 
ey. I  got  Mr.  Laxton  to  go  with  me  to  Dr. 
Tull  and  offer  liim  the  money,  and  he  de- 
clined it  •  ■  •  •"  No  evidence  of  an  aban- 
donment of  the  alleged  contract  appearing. 
It  was  error  to  have  given  such  cliarge. 

The  third  exception  is  to  a  part  of  the 
charge  given  In  response  to  an  Inquiry  by 
the  Jury  after  they  had  retired,  and  returned 
into  court  the  next  day  and  asked  "if  an 
agreement  made  prior  to  the  first  sale  would 
extend  the  second  sale."  In  response  to  this 
Inquiry  the  court  replied:  "That  would  de- 
pend on  circumstances.  If,  at  the  first  sale, 
Tull  bid  in  the  land  in  bis  own  name  for 
defendant  under  an  agreement  with  defend- 
ant that  he  would  bold  It  for  him  until  de- 
fendant could  repay  him  his  money,  and  the 
first  bid  was  not  paid,  nor  title  made,  and 
mortgagee  sold  the  land,  and  at  second  sale 
he  again  bid  In  the  land  In  the  name  of  his 
daughter,  and  caused  the  deed  to  be  made  to 
her,  and  this  was  done  as  a  mere  pretense 
or  subterfuge,  and  for  the  purpose  of  de- 
frauding the  defendant  out  of  his  rights  un- 
der his  contract  with  him,  then  the  contract 
made  prior  to  the  first  sale  would  extend  to 
the  second  sale;  but  If  Tull  at  the  second 
sale  was  authorized  by  his  daughter,  Mrs. 
Hayes,  to  purchase  the  land  for  her,  and  ho 
did  so  at  her  request,  with  her  money,  and 
in  good  faith,  and  not  for  the  purpose  of 
defrauding  the  defendant  under, bU  contract, 
or  if  the  contract  had  been  abandoned  by  the 
parties,  then  the  agreement  would  not  extend 
to  the  second  sale."  In  this  charge  we  think 
his  honor  also  erred.  While  there  is  no  evi- 
dence tending  to  show  that  Tull  was  author- 
ized by  his  daughter  to  purchase  the  land  for 
her,  or  that  he  did  so  at  her  request  with 
her  money,  neverthelesi,  whether  he  bid  In 
the  land  for  his  danghter  in  good  faith,  or 
for  the  purpose  of  defrauding  the  defendant, 
the  contract  made  before  the  first  sale  would 
continue  and  remain  as  then  made.  How 
that  contract  could  be  changed,  modified,  or 
abrogated,  so  as  not  to  extend  to  the  second 
sale,  by  any  act  or  conduct  of  Tull,  without 
the  consent  of  Avery,  we  cannot  see.  .  If  he 
assumed  the  trust,  he  could  not  release  him- 
self from  it  by  making  a  contract  with  a 
third  party,  whether  In  good  faith  or  fraudn- 
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lenOy;  nor  could  he  do  so  by  causing  the 
land  to  be  sold  a  second  time,  and  then  pur- 
chasing at  said  second  sale.  Having  default- 
ed In  the  payment  of  his  bid  at  the  first  sale, 
had  he  promptly  notified  Avery  of  such  de- 
fault, and  of  his  failure  to  acquire  title,  and 
«f  his  abandonment  of  the  contract,  so  that 
Avery  could  have  protected  hia  interest  at 
or  before  the  second  sale,  then  no  trust  would 
have  attached  to  the  land,  should  he  have 
imrchased  at  a  second  sale.  But  he  could 
not,  in  good  conscience,  obtain  an  advantage 
In  buying  at  the  second  sale  by  bis  bad 
faith  in  defaulting  at  the  first 

For  the  errors  above  declared,  there  muat 
b«  a  Dew  trloL 

(131  N.  C.  1») 

OATTIS  T.  KIL60  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  28; 

1902.) 

BVIDIiNCB— IMPROPER    ADMISSION— ATTOUPT- 
HD   WITHDRAWAL. 

1.  During  a  trial  of  the  president  of  a  col- 
lege by  the  trustees  on  widely  circulated  char* 
ges  of  moral  unfitness  and  incompetence,  the 
president  delivered  a  si>eech  defamatory  of  one  of 
the  witnesses.  The  proceediuKs.  Includiug  the 
speech,  were  afterwards  published  by  the  presi- 
dent and  other  trustees,  and  for  this  the  wit- 
ness brought  action  for  libel.  During  a  second 
Mai,  on  which  the  issue  was  reduced  to  that  of 
malice  on  a  privileged  occasion,  the  plaintiff  in- 
troduced  a  mass  of  testimony  as  to  drcnmstan- 
ces  attending  the  trial,  and  as  to  other  matters, 
none  of  which  either  pertained  to  the  regu- 
larity of  the  trial,  or  tended  to  show  malice  in 
the  publication,  bnt  which  were  calcnlated  to 
arouse  prejudice  in  the  jury.  The  trial  lasted 
several  days.  The  court,  before  argument  was 
commenced  by  counsel,  informed  them,  in  the 
presence  of  the  jury,  that  he  would  take  from 
the  jury  all  such  evidence.  Nevertheless  plain- 
tiff's counsel  used  the  evjdeuce  in  his  argument. 
After  argument  the  court  attempted  to  with- 
draw from  the  consideration  of  the  jury  the 
whole  mass  of  objectionable  testimony.  He!d, 
that  the  mistake  of  the  court  in  admitting  the 
mass  of  testimony,  and  permitting  it  to  remain 
with  the  jury  so  long,'  could  not  be  corrected 
by  such  withdrawal 

Appeal  from  superior  court,  GnmvUle  coun- 
tf;   Shaw,  Judge. 

Action  by  T.  J.  Gattls  against  J.  0.  Kllgo 
and  others.  From  a  judgment  In  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

During  a  trial  of  the  defendant  Kllgo,  the 
president  of  a  college,  by  the  board  of  trus- 
tees, on  charges  publicly  made  of  Immorality 
and  incompetence,  he  delivered  a  speech  de- 
famatory of  plaintiff  as  one  of  the  witnesses 
therein,  and  afterwards,  with  some  of  the 
trustees,  caused  the  whole  proceedings  to  be 
published.  For  sudi  publication,  plaintiff 
brings  this  action  of  libeL 

Whiston  ft  Fuller,  T.  T.  Hicks,  and  Roy- 

ster  &  Hobgood,  for  appellants.  Boone,  Bry- 
ant &  Biggs,  Guthrie  &  Guthrie,  A.  W.  Gra- 
ham, and  A.  A.  Hicks,  for  appellee. 

MONTOOMERT.  J.  In  the  opinion  of  the 
court  delivered  at  the  February  term,  1901, 


and  published  in  128  N.  O.  402,  38  S.  E.  031. 
it  was  said,  "Whether  at  not  the  speech  of 
the  defendant  Kllgo,  published  by  the  de- 
fendants in  pamphlet  form,  and  embodied 
with  the  whole  proceeding  in  the  matter  of 
the  investigation,  was  a  privileged  communi- 
cation [and  it  would  have  been  more  accu- 
rate to  have  said  a  "privileged  occasion"], 
was  a  question  of  law,  there  having  been  no 
dispute  or  uncertainty  as  to  the  circumstan- 
ces attending  the  publication,  and  his  honor 
properly  tried  the  case  as  one  of  qualified 
privilege."  In  the  new  trial  ordered  in  that 
opinion,  it  was  anticipated  that  in  that  trial 
the  question  of  malice  in  the  defamatory 
publication  would  be  the  only  matter  before 
the  trial  court  It  was  perfectly  apparent  to 
this  court  and  it  seemed  to  be  equally  so 
to  his  honor  who  presided  at  the  first  trial 
of  this  case,  that,  from  the  plalntitTs  evi- 
dence, the  investigation  by  the  trustees  of 
Trinity  College  of  certain  charges  of  incom- 
petency and  moral  unfitness  made  against 
its  president,  Dr.  Kilgo,  was  a  matter  of 
Justice  to  Dr.  Kllgo  and  to  the  college,  and 
that  the  college  was,  in  a  sense,  a  public 
institution,  and  therefore  that  the  publica- 
tion of  the  proceedings  in  the  Investigation 
by  the  college  was  a  privileged  occasion. 
From  a  careful  reading  of  the  statement  of 
the  case  on  the  present  appeal,  it  seems 
clear  that  the  plaintiff's  counsel  acquiesced 
In  that  view  of  the  opinion  of  this  court 
The  plaintiff  himself,  when  upon  the  stand 
as  a  witness,  was  asked  by  his  counsel 
"whether  you  were  a  witness  before  the 
board  of  trustees  of  Trinity  College  upon  the 
investigation  of  the  matter  of  charges  said 
to  have  been  brought  by  Judge  Clark  against 
Dr.  Kllgo?"  And  we  find  nothing  in  the 
whole  evidence  tending  to  show  that  the 
meeting  of  the  board  of  trustees  was  not 
properly  called  or  was  not  properly  consti- 
tuted. The  plaintiff  also  introduced  in  evi- 
dence a  paper  called  a  "challenge"  of  Judge 
Clark  to  the  board,  in  which  challenge  ex- 
ception was  niade  to  certain  individual  mem- 
bers of  the  board.  But  the  regularity  and 
authority  of  the  board  were  recognized  In 
the  last  lines  of  the  challenge,  in  these 
words:  "As  an  act  of  Justice  to  yourselves, 
to  the  college,  and  to  myself,— an  act  of  Jus- 
tice that  no  North  Carolinian  should  ever 
seek  in  vain,— I  ask  that  the  triors  be  polled, 
and  that  no  one  shall  sit  on  this  Investiga- 
tion who  is  not  absolutely  and  altogether  im- 
partial, and  uncommitted  by  former  deliber- 
ate expressions  of  his  views."  The  manner, 
too,  in  which  the  plaintiff's  counsel  conduct- 
ed the  plaintiff's  case,  shows  that  the  coun- 
sel re^rded  the  publication  of  the  defama- 
tory matter  as  an  occasion  of  privilege.  The 
plaintiff,  in  his  complaint,  did  not  allege  any 
matters  or  make  any  admission  to  the  effect 
that  the  publication  of  the  matter  was  a 
privileged  occasion.  The  simple  allegation  oL 
the  complaint  was  that  the  publication  had 
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been  made.  It  was  tberefwe  hictimbeat  on 
tbe  detendants  to  show  the  privileged,  oc- 
casion. The  plaintiff,  hcwever,  wds  not  Bat- 
Isfied  to  introduce  evidence  of  the  publica- 
tion of  tbe  defamatory  matter,  and  stop, 
wUcb  was  all  he  was  required  to  do  npon 
tlie  allegations  of  tbe  complaint,  and  wait 
for  bis  adversary  to  take  up  tbe  burden  of 
showing  a  qualified  privilege.  He  went  into 
matters  showing  tbe  privileged  occasion  him- 
self. And  that  can  only  be  accounted  for 
upon  the  supposition  that  he  would  have  to 
meet  that  contention  on  the  part  of  tbe  de- 
fendants when  tbe  defendants  sbonld  have 
put  in  their  evidence  on  that  point,  and  that 
be  (tbe  plaintUT)  bad  as  well  meet  tbe  matter 
in  limine.  But  tbe  counsel  of  tbe  plaintiff, 
instead  of  being  consistent  in  tbe  matter  of 
tbe  introduction  of  evidence,  and  confining 
it  to  matters  going  to  show  malice'  In  tbe 
publication,  brought  into  tbe  trial  a  vast  pile 
of  evidence  inconsistent  wltb  their  theory  of 
tbe  case,  and  entirely  incompetent  if  the 
occasion  of  tbe  publication  was  privileged. 
His  honor,  however,  in  what  be  calls  "Note 
Y,"  in  the  record,  as  dlsttogulsbed  from  what 
be  designates  aS'  bis  charge,  states  that,  "in 
tbe  admission  of  evidence  of  what  transpired 
before  tbe  board  of  trustees  upon  tbe  trial 
of  Kilgo,  the  court  opened  tbe  door  and  per- 
mitted plaintiff  to  offer  evidence  of  every- 
thing that  happened  there,  to  determine  as 
to  whether  there  was  a  trial  there."  As  we 
have  said,  the  plaintiff,  having  alleged  tbe 
publication  by  tbe  defendants  of  matta 
which  was  and  Is  libelous  per  se,  and  hav- 
ing Introduced  evidence  of  its  publication,  was 
entitled  to  Judgment,  if  be  had  not  shown 
by  bis  own  testimony  an  occasion  of  priv- 
ilege In  tbe  publication  of  tbe  defamatory 
matter,  or  unless  tbe  defendants  had  as- 
sumed tbe  burden,  and  in  their  evidence  had 
shown  a  privileged  occasion  in  tbe  publica- 
tion of  the  matter.  But  if  his  honor,  not- 
withstanding the  manner  in  which  tbe  plaln- 
tUTs  counsel  conducted  the  case,  felt  It  bis 
duty  to  investigate  tbe  proceedings  before 
the  board  of  trustees  of  tbe  college,  to  see 
whether  there  bad  been  any  trial,  be  should 
have  admitted  only  such  evidence  under  that 
bead  as  pertained  to  the  regularity  and  the 
Integrity  of  tbe  proceedbig.  That  be  did  not 
do.  He  allowed  evidence  to  the  effect:  That 
tbe  meeting  of  tbe  trustees  was  held  wltb 
closed  doors.  That  tbe  stenographer  was 
not  sworn.  That  Judge  Clark  was  refused 
a  stenographer.  That  Judge  Clark's  chal- 
lenge to  the  board  was  rejected.  That  Mr. 
Jumey  said:  "I  am  a  Kilgo  man.  I  told 
tbe  district  conference  at  Rockingham  yes- 
terday I  was  coming  here  to  fight  for  Kilgo; 
that  I  should  fight  for  him  with  my  fingers 
and  wltb  my  teeth,  and,  when  my  teeth 
gave  ont  I  would  gum  it  for  him."  That 
Judge  Montgomery  nodded  and  consulted 
wltb  Dr.  Kilgo,  and  referred  him  to  Green- 
leaf  on  Elvidence,  and  that  Dr.  Kilgo's  con- 
42  S.E.-S7% 


duct  and  behavior  when  cross-examining  the 
witnesses,  including  tbe  plaintiff,  were  over- 
bearing and  offensive,  and  brutal  to  tbe  plain- 
tiff. Bspecially  should  his  honor  not  have 
allowed  as  evidence  that  itart  of  the  chal- 
lenge to  tbe  board  which  is  in  these  words: 
"I  have  been  pronounced  in  my  views  against 
tbe  illegality  of  trusts,  and  I  have  concurred 
with  tbe  resolutions  of  tbe  Western  North 
Carolina  confwence  against  tbe  sale  and  man- 
ufacture of  cigarettes;  and  I  stand  here,  by 
tbe  terms  of  your  invitation,  in  Benefactor's 
Parlor,  Duke's  Building,— a  room  thus  doubly 
labeled  with  the  reminder  of  tbe  cigarette 
business,  the  Influence  of  whose  vast  accu- 
mulations is  like  tbe  darkness  of  Egypt,  In 
that  It  cannot  only  be  seen,  but  can  be  felt 
This  Institution  Itself  becomes  a  partner  in 
that  very  business  by  being  the  bold»  of  a 
large  block  of  its  stock,  from  which  It  de- 
rives no  small  part  of  Its  Income."  His  hon- 
or also  allowed  a  witness  for  the  plaintiff 
to  state  that  Dr.  Kilgo  during  tbe  investiga- 
tion locked  tbe  door  of.  the  room  against  a 
correspondent  of  one  of  tbe  dally  newspapers 
of  tbe  state,  and  another  witness  to  state 
that  Just  before  the  trial  commenced,  and 
as  be  got  up  to  the  building,  in  tbe  shade, 
on  tbe  grass,  Mr.  Oglesby  and  Dr.  Kilgo  were 
lying  on  their  stomachs,  wltb  their  beads 
dose  together,  and  seemed  to  be  in  an  in- 
teresting conversation.  How  that  evidence 
could  be  considered  as  going  to  show  malice 
in  the  publication  of  the  defamatory  matter 
on  the  part  of  the  defendant  Kilgo,  we  can- 
not see;  but  it  was  allowed,  also,  to  be  giv- 
en in'against  defendants  Odell  and  Duke. 

His  honor  erroneously  admitted  evidence 
as  to  special  damages  suffered  by  the  plain- 
tiff, and  the  loss  of  gross  profits  and  Indi- 
vidual customers  (6tb,  7th,  lltb,  12tb,  and 
13th  exceptions);  also  evidence  of  tbe  cburch 
membership  of  Duke  (14tb  exception);  also 
evidence  that  Oglesby,  tbe  prosecutor,  lived 
in  tbe  parsonage  of  the  Main  Street  Metho- 
dist Church,  Durham  (lOtb  exception),  the 
plaintiff  having  been  allowed  to  show  that 
the  defendant  Duke  belonged  to  that  church; 
that  tbe  stenographer,  Newsome,  was  tbe 
private  secretary  of  Dr.  Kilgo  (27tb  excep- 
tion); that  Oglesby  was  pastor  of  Main 
Street  Church,  Durham  (34th  exception),  the 
defendant  Duke  having  been  shown  to  be  a 
member  of  that  church;  upon  tbe  character 
of  tbe  plaintiff  as  a  minister  of  tbe  gospel 
(66th  exception);  evidence  that  there  were 
published  in  tbe  Morning  Post  large  number 
of  supplements  to  that  edition,  containing 
nothing  but  the  speech  of  Dr.  Kilgo,  no  evi- 
dence having  been  given  as  to  tbe  knowledge 
or  consent  of  defendant  to  such  publication 
(exceptions  76,  77,  78,  79,  80,  127,  128).  It 
must  be  remembered  that  tbe  great  question 
in  the  case  was  whether  or  not  there  was 
malice  on  tbe  part  of  the  defendants  in  tbe 
publication  of  tbe  defamatory  matter,  for  bis 
honor  held,  aa  a  matter  of  law,  that  every- 
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thing  that  occurred  before  the  board  of  tni8- 
tees  was  absolutely  privileged,  and  be  also 
told  the  jury,  "If  yon  believe  the  evidence  In 
the  case,  the  publication  complained  of  by 
the  plalntlft  was  one  of  qualified  privilege." 
His  ruling  of  law  Is  in  these  words:  "At  the 
close  of  the  evidence  the  court.  In  the  pres- 
ence of  the  Jury,  ruled  that  it  would  hold, 
as  a  matter  of  law,  that  everything  that  oc- 
curred before  the  board  of  trustees  in  con- 
nection with  the  investigation  of  the  charges, 
Including  the  trial,  was  absolutely  privileged, 
and  could  not  be  considered  by  the  Jury  as 
any  evidence  of  malice  or  the  falsity  of  the 
publication,  nor  on  the  question  of  damages, 
and  that  the  evidence  as  to  the  folders  or 
supplements  was  ruled  out."  He  had  dis- 
covered then,  before  argument  was  com- 
menced, all  that  mass  of  damaging  evi- 
dence that  we  have  mentioned  as  having 
been  admitted,  concerning  the  matters  which 
had  occurred  before  the  board  of  trustees;' 
but  he  allowed  the  argument  to  proceed,  and 
to  be  concluded  upon  the  very  matters  which 
he  had  said  to  the  counsel,  in  presence  of 
the  Jury,  should  not  be  considered  by  the 
Jury.  After  the  argument  on  both  sides  was 
closed,  his  honor  undertook  to  withdraw 
from  the  consideration  of  the  Jury  not  only 
the  incompetent  evidence  concerning  the  in- 
vestigation before  the  board  of  trustees 
which  he  allowed,  but  also  the  other  objec- 
tionable evidence  which  we  have  above  re- 
ferred to.  It  may  be  best  to  quote  the  lan- 
guage of  the  court  in  reference  to  the  at- 
tempted withdrawal  of  the  evldencie.  It  Is 
as  follows: 

"Note  Y.  At  the  close  of  the  argument, 
and  before  charging  the  Jury,  bis  honor  stat- 
ed to  the  Jury  as  follows:  The  court  char- 
ges you  that  the  pamphlet  introduced  by  the 
plaintiff  is  not  evidence  to  be  considered  by 
the  Jury  In  showing  the  falsity  of  the  pub- 
lication complained  of  for  malice.  The  court 
withdraws  from  your  consideration,  and  in- 
structs you  that  you  must  not  consider  in 
making  up  your  verdict,  or  in  any  way  in 
this  case,  any  of  the  following  evidence: 
The  testimony  of  the  plaintiff  covered  by  the 
6th  exception  and  that  part  of  the  7th  excep- 
tion In  brackets;  the  evidence  covered  by 
the  11th,  12th,  13th,  and  14th  exceptions,  the 
19th  exception,  the  28th  exception,  and  the 
34th  exception;  also  the  evidence  covered  by 
the  66th  excepUon,  77th,  78th,  and  79th  ex- 
ceptions, and  the  questions  and  answers  be- 
tween the  77th  and  79th  exceptions,  and  one 
question  and  answer  before  the  77th,  and  the 
three  succeeding  the  79th  exception;  also  the 
evidence  covered  by  the  127th  and  12Stb  ex- 
ceptions, and  the  question  and  answer  be- 
tween those  two.'  The  questions  and  an- 
swers referred  to  in  the  foregoing  excep- 
tions, and  the  Intervening  questions  and  an- 
swers above  referred  to,  were  read,  to  the 
Jury.  And  the  court  further  stated  to  the 
)ary  as  follows:  'In  the  admission  of  evi- 
dence of  what  transpired  before  the  board 


of  trustees  upon  the  trial  of  Kllgo,  the  court 
opened  the  door  and  permitted  plaintiff  to 
offer  evidence  of  everything  that  happened 
there,  to  enable  the  court  to  determine  as  to 
whether  there  was  a  trial  there.  And  the 
court  charges  you  that  nothing  that  occurred 
upon  said  trial  Is  to  be  considered  by  the 
Jury  as  evidence  of  malice  against  either  one 
of  the  defendants  in  this  case,  and  as  to  the 
evidence  tending  to  show  that  the  meeting 
was  held  with  closed  doors;  the  evidence  as 
to  the  stenographer  not  being  sworn,  and  the 
refusal  to  allow  Judge  Clark  to  have  one; 
bis  challenge  to  the  Jury,  and  the  rejection 
of  the  same;  what  Jumey  said,  If  anything, 
about  "gumming  It"  for  Kllgo;  and  Judge 
Montgomery's  nods  and  consultation  with 
Kllgo,  and  his  reference  to  Greenleaf's  Evi- 
dence; .  and  Dr.  Kilgo's  conduct  and  behavior 
in  cross-examining  witnesses,  including  the 
1  plaintiff;  that  he  was  imperious,  overbearing, 
i  offensive,  and  brutal  to  plaintiff  in  cross-ex- 
j  amining  him  (except  you  may  consider  this, 
j  If  true,  in  connection  with  the  testimony  of 
the  plaintiff  as  to  why  he  didn't  answer 
I  questions  asked);  and  that  certain  evidence 
i  was  excluded  upon  said  trial.  As  to  all 
I  these  matters,  if  they  occurred,  they  were 
I  simply  incidents  of  a  trial,  and  all  were  un- 
der the  control  of  the  board  of  trustees,  and 
I  are  not  to  be  considered  by  the  Jury  in  any 
1  respects,  except  as  tending  to  show  there 
was  a  trial  being  conducted  before  the  board 
!  of  trustees.  They  are  not  to  be  considered 
I  as  evidence  of  the  falsity  or  maliciousness 
of  the  publication,  or  on  the  question  of  dam- 
ages. The  evidence  as  to  Kllgo  and  Ogles- 
by  lying  on  thehr  abdomens  under  the  shade 
of  the  trees,  and  of  excluding  newspaper  cor- 
respondents. Including  Merritt,  from  the 
meeting,  and  closing  the  doors  on  him,  does 
not  have  anything  to  do  with  the  case,  and 
is  withdrawn  from  and  must  not  be  consid- 
ered by  the  Jury  at  all  in  passing  upon  any 
of  the  issues  of  this  case,  or  In  considering 
the  case.'  (54)  The  defendants  except  to  the 
manner  and  time  of  withdrawing  evidence 
between  53  and  54  from  the  Jury,,  and  in- 
sist that  when  evidence  is  admitted,  and  re- 
mains with  the  Jury  several  days,  it  cannot 
be  withdrawn  from  the  Jury  as  was  done  in 
this  case,  and  assign  such  ruling  and  order 
of  bis  honor  as  error.  (Exception.  One  hun- 
dred and  thirty-second  excepUon.)  The  evi- 
dence in  the  case  was  taken  down  by  a  sten- 
ographer, and  at  the  beginning  of  the  argu- 
ment very  little  of  it  bad  been  transcribed 
by  blm,  and  the  same  was  not  completed  un- 
til a  short  time  before  the  court  began  its 
charge.  The  evidence  covered  about  eighty 
typewritten,  single-spaced  pages.  The  de- 
fendants requested  the  court  to  put  its 
charge,  and  every  part  of  it,  in  writing,  and 
the  court  had  not  completed  the  writing  of 
its  charge,  and  the  readhig  and  consideration 
of  the  evidence  and  exceptions  thereto,  when 
the  argument  was  concluded,  and  the  court 
announced  its  rulings  as  to  the  exclusion  of 
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eTidence,  as  hereinbefore  set  oat,  as  soon  as 
It  could  be  done  under  the  circumstances." 

This  case  was  being  tried  for  several  days. 
Some  of  the  ablest  lawyers  In  the  state  had 
appearances  on  either  side,  and  the  plain- 
tiff's counsel  were  allowed  In  the  argument 
to  use  a  mass  of  evidence  against  the  de- 
fendants totally  Incompetent,  and  calculated 
to  arouse  passion  and  prejudice  against  the 
defendants,  and  to  obscure  the  real  question 
at  Issue.  But  the  plaintiff's  counsel  here  con- 
tended that,  under  our  decisions,  his  honor 
did  what  was  allowable.  They  insisted  that 
he  simply  corrected  a  slip  in  the  admission 
of  evidence.  We  have  searched  our  Reports 
for  cases  bearing  on  the  question  of  the  right 
and  power  of  the  trial  judge  to  correct  a  slip 
In  admitting  incompetent  evidence.  The 
first  one  is  that  of  State  v.  May,  15  N.  0. 
32&  Ther«  the  court  held  that,  if  Improper 
evidence  be  received.  It  may  afterwards  be 
pronounced  Incompetent,  and  the  jury  in- 
Btracted  not  to  consider  it  The  court  said 
(Chief  Justice  Ruffln  speaking  for  the  court): 
"In  such  a  case  I  conceive  it  Is  not  the  ot> 
Ject  of  the  law,  nor  the  province  of  an  appel- 
late tribunal,  to  watch  (or  and  catch  at  an 
Inadvertence  into  which  the  judge  was  be- 
trayed for  an  instant  but  to  see  that  no  er- 
n»  was  finally  committed,  and  that  ultimate- 
ly that  law  and  justice  of  country  were  truly 
admhilstered."  In  McAllister  v.  McAllister, 
34  N.  C.  184,  there  was  one  piece  of  In- 
competent evidence  received,— the  register's 
book.  The  court  said:  "If  there  had  been 
an  error  in  admitting  the  register's  book,  the 
defendant  would  have  no  cause  of  complaint 
for  the' evidence  was  clearly  and  promptly 
withdrawn  from  the  Jury  as  irrelevant,  and 
the  defendant  suffered  no  prejudice  from  it 
It  Is  undoubtedly  proper  and  in  the  power 
of  the  court  to  correct  a  slip  by  withdrawing 
Improper  evidence  from  the  consideration  of 
the  Jury,  or  by  giving  suet  explanations  of 
an  error  as  will  prevent  it  from  misleading 
a  Jury.  Here  that  was  so  ^ectually  done 
that  neither  the  court  nor  the  counsel'  on 
either  side  took  any  notice  of  the  mortgage 
in  submitting  their  observations  to  the  Jury." 
In  State  v.  Collins,  93  N.  C.  564,  after  the 
evidence  had  closed,  and  one  of  the  counsel 
for  James  Collins  had  finished  addressing 
the  Jury,  and  when  the  solicitor  was  partly 
through  his  remarks  to  the  jury,  but  before 
the  last  speech  of  the  defendant's  counsel, 
who  had  the  closing  speech,  was  made,  his 
honor  told  the  Jury  that  the  declaration  of 
the  defendant  Julius  Jones,  made  to  the  wit- 
ness Southall,  which  had  been  received  la 
evidence,  was  inadmissible  and  was  ruled 
out  In  Brldgers  v.  Dill,  97  N.  C.  225,  1  S. 
E.  767,  the  court  told  the  jury  that  the  evi- 
dence of  one  of  the  witnesses  on  one  point- 
how  mnch  crop  might  have  been  made  on 
a  piece  of  land  but  for  the  trespass— was  to 
be  excluded  from  their  consideration.  So 
in  the  cases  of  State  v.  BUer,  104  N.  C.  853, 
10  S.  E.  813,  State  v.  Crane,  110  N.  C.  530, 


15  S.  E.  231,  Wilson  V.  Manufacturing  Co., 
120  N.  C.  94,  26  S.  E.  629,  and  Crenshaw  v. 
Johnson,  120  N.  C.  270,  26  S.  E.  810,  only  one 
point  of  evidence  was  corrected  and  with- 
drawn from  the  consideration  of  the  jury. 
But  the  permitting  of  the  introduction  of  the 
Incompetent  evidence  pointed  out  in  this  case 
was  not  a  simple  slip  on  the  part  of  the 
Judge,  which  our  trial  judges  can  correct  at 
almost  any  time  before  Judgment  but  It  was 
a  misconception  of  the  theory  on  which  the 
case  should  have  been  tried.  It  was  a  cas<> 
of  privileged  occasion.  His  honor  tried  U 
as  a  case  of  ordinary  libel,  the  publication 
beln^  per  se  libelous.  The  Incompetent  evi- 
dence embraced  nearly  the  whole  of  the  evi- 
dence offered  to  show  malice.  Indeed,  we 
are  not  absolutely  sure  that  there  was  any 
evidence  of  malice  offered  in  the  case.  But 
we  do  not  undertake  to  decide  that  now. 

There  was  error,  (or  which  there  must  be 
a  new  trlaL 

CLARE,  J„  did  not  Sit  on  the  hearing  of 
this  case. 

(131  N.  C.  225) 

PHILLIPS  V.  POSTAL  TEL.  CABLE  CO. 

(Supreme   Court   of  North  Carolina.     Nov.   S, 
1902.) 

TELEGRAPH    COMPANIES— POLES— EVIDENCE 

OF   DAMAGE— ADMISSIBILITY 

—HARMFUL  ERROR. 

1.  In  an  action  to  recover  damages  on  ac- 
count of  the  maintenance  of  telegraph  poles  on 
defendant's  land,  a  witness  testified  that  he 
was  an  adjacent  landowner,  and,  "I  would  not 
have  those  poles  across  me  for  several  hundred 
dollars."  Held,  that  the  admission  of  the  tes- 
timony was  prejudicial  error,  where  the  only 
other  evidence  on  which  verdict  of  $180  could 
have  been  based  was  the  extravagant  estimate 
of  plaintiff,  who  put  his  damages  at  $800. 

On  petition  for  rehearing.    Petition  allow- 
ed, and  new  trial  ordered. 
For  former  opinion,,  see  41  S.  E.  1022. 

F.  H.  Busbee,  J.  R.  Mcintosh,  and  Walser 
&  Walser,  for  petitioner.  E.  E.  Raper,  for 
appellee. 

PURCHES,  a  J.  This  is  a  petition  to  re- 
hear this  case,  decided  at  the  last  term  o( 
the  court,  and  opinion  published  in  130  N.  O. 
513,  41  S.  E.  1022.  There  are  many  errors. 
assigned  In  the  petition,  and,  while  they  have 
all  been  considered,  we  find  but  one  error, 
and  for  that  we  grant  the  petition  and  a  new 
trial.  This  error  was  not  overlooked  on  the 
former  hearing,  but  it  was  then  thought  by  a 
majority  of  the  court  to  be  harmless.  The 
witness  Sink,  Introduced  by  the  plaintiff  for 
the  purpose  of  proving  the  amount  of  dam- 
age done  the  plaintiff's  land  by  reason  of  the 
poles  being  on  the  land,  testified  that  he  did 
not  know,  but  he  was  an  adjacent  landowner 
to  the  plaintiff,  and  was  then  allowed  to  tes- 
tify, over  the  objection  of  the  defendant  "I 
would  not  have  those  poles  across  me  for  sev- 
eral hundred  dollars."    The  poles  were  erec^ 
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ed  on  the  land  before  the  plaintiff  became 
the  owner  of  It  This  removed  any  Idea  of 
damages  for  the  treBpass  of  going  upon  the 
lands  to  erect  the  poles,  and  the  only  ques- 
tion to  be  considered  by  the  Jury  was  that 
of  damages  for  the  right  of  the  defendant  to 
uave  and  keep  them  there.  For  this  they 
awarded  the  plaintiff  $180,  which,  in  the 
opinion  of  the  coBrt,  was  excessive.  The 
court  is  asked  to  grant  the  petition  and  a 
new  trial  for  this  reason,  and  cases  are  cited 
to  sustain  this  contention.  But  whatever 
may  have  been  done  by  courts  of  other  Juris- 
dictions, we  cannot  grant  the  defendant's 
petition  upon  that  ground  without  reversing 
a  long  line  of  decisions  of  this  court,  made 
with  such  nnanlmity  that  we  are  unable  to 
And  one  to  the  contrary.  But  the  verdict, 
in  our  opinion.  Is  excessive,  and  there  is  no 
evidence  to  support  It,  except  that  of  the 
plaintiff,  which  puts  his  damage  at  $800, 
and  this  estimate  seems  to  have  been  so  ex- 
travagant that  the  Jury  disregarded  It;  and, 
if  they  did,  It  only  left  the  erroneously  admit- 
ted evidence  of  Sink  for  them  to  base  their 
finding  upon.  The  court  did  not  hold,  in 
considering  this  case  at  the  last  term,  that 
this  evidence  was  properly  admitted,  but 
thought  it  harmless.  But  upon  a  review  of 
the  case  we  think  It  might,  and  probably  did, 
influence  the  Jury  in  finding  the  amount  of 
damages  they  did;  and  for  this  reason,  and 
this  alone,  we  allow  the  petition,  and  award 
the  defendant  a  new  trial. 

Petition  allowed,  and  a  new  trial  awarded 
the  defendant.    Petition  allowed. 


(131  N.  a  227) 

BAKER  V.  DAWSON. 

(Supreme  Court  of  North  Carolina.     Nov.  5^ 

1902.) 

ADMINISTRATORS  —  PREFERRED     CLAIMS  — 

MEDICAL   SERVICES— LANDLORD   AND 

TENANT— APPEAL— BXCEPTIONS. 

1.  An  appeal  is  itself  an  exception  to  the 
Jadgmeut,  or  any  other  matter  appearing  on 
the  face  of  the  record. 

2.  Code,  $  1416,  placing  among  the  sixth 
class  of  preferred  debts  of  an  estate  of  a  de- 
cedent debts  for  "medical  services  within  the 
twelve  months  preceding  the  decease,"  moans 
services  to  tfie  decedent  only,  and  not  to  hia 
wife,  cliild,  and  tenants. 

3.  It  was  error  to  allow  a  claim  against  de- 
cedent's estate  for  medical  services  to  his  ten- 
ants, in  the  absence  of  allegations  that  the 
services  were  rendered  at  the  instance  and  re- 
quest of  deceased. 

Appeal  from  superior  court,  Edgecombe 
county;  Bryan,  Judge. 

Action  by  Julian  M.  Baker  against  N.  B. 
Dawson,  administrator.  From  a  Judgment 
Cor  plaintiff,  defendant  appeals.    Reversed. 

John  L.  Bridge,  for  appellee. 

CLARK,  3.    There  Is  no  exception  In  the 

record,  but  an  appeal  is  Itself  an  exception  to 

.the  Judgment,  or  any  other  matter  appearing 

on  the  face  of  the  record  proper.    Wilson  v. 

"umber  Oa  (at  this  term)  42  8  E.  5G5. 


The  following  facts  are  admitted:  The 
plaintiff,  a  physician,  rendered  medical  sot- 
ices  within  12  months  Just  prior  to  the  intes- 
tate's death,  as  follows:  (1)  To  intestate  per 
sonally,  $347;  (2)  services  to  intestate's  wife 
and  child,  $84;  to  tenants  of  Intestate,  $30. 
The  plaintiff  seeks  to  have  all  of  above  ad- 
Judged  to  be  preferred  debts,  under  Code,  | 
1416,  which  places  among  the  sixth  class  of 
preferred  debts  "medical  services  within  the 
twelve  months  preceding  the  decease."  This 
language,  however,  contemplates  only  serv- 
ices rendered  to  the  deceased  personally;  tor 
the  Indebtedness  is  given  priority  if  ren- 
dered 12  months  prior  to  his  decease,  and 
not  within  12  months  prior  to  decease  of  bis 
wife,  his  child,  or  his  tenant  As  to  them, 
the  physician  renders  the  services  like  any 
other  creditor,  relying  upon  the  credit  of  the 
person  requesting  the  services  that  be  will 
pay  or  can  be  made  to  pay.  It  must  be  not- 
ed that  there  is  no  priority,  even  for  medical 
services  rendered  the  deceased  personally, 
unless  he  dies.  In  all  other  cases  the  phyd- 
I  clan's  bill  is  like  any  other  debt  If  the  phy- 
sician wishes  to  secure  such  debts,  he  most 
exact  security  or  proceed  to  collect  by  law. 
When  the  patient  is  in  bis  last  illness,  this 
might  be  inconvenient  or  Indecent,  and,  as 
such  Illness  might  extend  to  12  months,  the 
law  endeavors  to  secure  for  the  pati«it  med- 
ical attention  by  giving  a  legal  priority  for 
such  services,  If  rendered  to  the  patient  with- 
in 12  months  preceding  his  decease.  But 
I  such  reason  does  not  apply  to  services  ren- 
1  dered  his  wife  and  children,  as  to  which  the 
physician  has  extended  credit,  relying  upon 
the  father  or  husband  or  landlord  himself 
paying  the  debt  Incurred.  There  are  no 
words  extending  the  meaning  to  such  debts 
other  than  personal  services  to  the  debtor, 
and  the  language  of  the  statute  Is  restrictive, 
—"For  medical  services  within  twelve  months 
prior  to  the  decease."— meaning  the  decease 
of  the  debtor,  not  of  his  wife,  child,  or  ten- 
ant. The  statute,  being  in  derogation  of  the 
equity  of  a  pro  rata  distribution,  should  be 
strictly  construed,  so  as  not  to  confer  a  pri- 
ority over  other  creditors  tmless  clearly  called 
for.  A  somewhat  similar  provision  Is  in 
class  2  of  this  same  section  (1416),  which 
clearly  means  the  funeral  expenses  of  the 
debtor,  and  not  of  bis  wife,  child,  or  tenants. 
The  defendant  did  not  contest  that  the  first 
debt  above  stated,  for  medical  s«Tlces  ren- 
dered deceased  himself,  was  a  preferred 
debt;  and  the  Judge  rightly  disallowed  any 
priority  as  to  medical  services  rendered  the 
tenants  of  the  deceased,  but  erred  in  render- 
ing Judgment  therefor,  to  be  paid  pro  rata 
with  other  debts  of  the  intestate,  since  It  is 
not  alleged  or  proved  or  admitted  that  the 
services  were  rendered  to  the  tenants  at  the 
request  of  the  Intestate,  and  without  this  the 
landlord  Is  not  liable  for  such  services. 

The  Judge  also  erred  in  adjudging  that  the 
bill  for  medical  services  rendered  the  wife 
and  child  of  the  deceased  was  a  preferred 
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debt     He  should   bave  rendered  Judgment 
for  the  amonnt  thereof,  to  be  paid  pro  rata 
trith  tbe  otber  unpreferred  Indebtedness  of 
the  defendant's  Intestate; 
Error. 

(m  N.  a  IW) 

STATE  ex  rel.  FOWLBR  et  al.  t.  McLAUGH- 

UN. 
(Supreme  C!oiirt  of  North  Carolina.     Oct  28, 

1902.) 

OUAHDIAN  AND  WARD— MARRIAOB  OF  WARD- 
LIMITATION   OF  ACTIONS. 

1.  Where  a  ward  was  married  in  1865,  the 
guardianship  ceased  then,  and  her  husband,  be- 
ing the  owner  of  all  her  personal  property, 
alone  was  entitled  to  sue  to  recoTer  tne  prop- 
erty, or  the  value  thereof. 

2.  As  a  guardian's  possession  of  the  ward's 
choses  in  action  on  her  marriage  in  1865  was 
transferred  to  the  husband,  so  that  he  alone 
could  maintain  an  action  to  recover  them,  or 
their  value  if  converted,  limitations  began  to 
run  against  him  from  the  date  of  the  mar- 
fiage  as  to  auy  action  on  tbe  guardian's  bond. 

Appeal  from  superior  court  Union  county; 
McNeiU,  Judge. 

Action  by  tbe  state,  on  tbe  relation  of 
Eunice  A.  Fowler  and  another,  against  O.  B. 
McLaughlin,  executor.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

Jones  &  TlUett  and  Shepherd  &  Shepherd, 
for  appellant  Redwine  &  Stack,  for  appel- 
lees. 

OLARK,  J.  Oharlty  Hasty  qualified  as 
guardian  of  the  feme  plaintiff  April,  1864;  tbe 
defendant's  testator  being  surety  on  her 
guardian  bond,  in  the  sum  of  $300.  The 
complaint  alleges  that  she  "took  into  posses- 
sion various  sums  of  money  and  other  proi>- 
erty  of  her  said  ward,"  and  died  November 
21,  1867,  without  having  made  any  return 
or  final  settlement  as  guardian.  Her  admin- 
istrator made  due  advertisement  for  credit- 
ors, and  settled  her  estate.  The  defendant's 
testatcHT,  surety  on  said  guardian  bond,  died 
August,  1803.  The  defendant  qualified  as 
his  executor,  and  on  August  24,  1893,  adver- 
tised according  to  law  for  creditors  to  present 
tbelr  claims,  and  plaintiff's  claim  was  not 
presented  within  12  months,  nor  within  7 
years,  thereof.  Tbe  feme  plaintiff  was  mar- 
ried July,  1865,  before  she  was  16  years  of 
age,  and  has  been  continuously  ever  since  a 
feme  covert  The  defendant  pleads  the  vari- 
ous statutes  of  limitations.  Tbe  plaintiffs, 
to  repel  tbe  bar  of  the  statute,  rely  upon  tbe 
disability  of  coverture. 

As  tbe  law  stood  at  the  time  of  the.  mar- 
riage (186S),  the  guardianship  of  the  female 
ward  ceased  upon  her  marriage,  because  "tbe 
husband  became  the  owner  of  all  her  personal 
property  In  the  hands  of  tbe  guardian,  and 
seised  In  her  right  of  all  her  real  estate," 
says  Gaston,  J.,  in  Sbutt  v.  Carloss,  36  N.  0. 
288.    Tiffany,  Dom.  BeL,  S  186  (d),  and  cases 
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Cited  In  note  10.  Tbe  personally  became  eo 
Instante  bis  property,  for  the  possession  of  tbe 
guardian  was  the  possession  of  the  ward,  and 
the  law  transf ored  the  possession  to  the  hus- 
band. It  was,  in  law,  "reduced  to  posses- 
sion." Pettljohn  V.  Beasley,  15  N.  O.  512; 
Miller  V.  Bingham,  S6  N.  C.  423,  36  Am.  Dec. 
58;  Stephens  v.  Doak,  37  N.  O.  348;  Caffey 
V.  Kelly,  45  N.  C.  48;  Ferrell  v.  Thompson, 
107  N.  C.  420,  12  S.  B.  109,  10  L.  R.  A.  361; 
McDanlel  v.  Whitman,  16  Ala.  343,  which 
was  as  to  money  of  the  ward  received  by  the 
guardian;  Magee  v.  Toland,  8  Port  80.  The 
husband  could  therefore  at  once  have  brought 
bis  action  in  1865  to  recover  tbe  possession 
of  the  property  of  every  description  In  the 
bands  of  tbe  guardian,  or  the  value  thereof 
If  converted,  for  It  became  absolutely  bis  upon 
tbe  marriage,  and  this  action  luts  long  since 
been  barred.  In  16  Am.  &  Eng.  Enc.  Law 
(2d  £:d.)  822,  where  the  cases  are  collected, 
it  is  shown  tbat  as  to  the  possession  of  tbe 
wife's  agent,  trustee,  bailee,  guardian,  or  any 
other  person  not  holding  adversely,  such  pos- 
session became  the  possession  of  the  husband, 
and  this  rule  applies  to  money  possessed  by 
third  persons,  as  well  as  to  other  chattels; 
and  such  personalty  goes,  under  tbe  above 
decisions,  if  the  husband  die  before  recovery 
of  possession,  to  his  personal  representative, 
and  not  to  bis  wife.  But  the  possession  of 
an  executor  or  administrator  was  not  the  pos- 
session of  the  husband,  as  to  any  Interest  in 
the  estate  belonging  to  the  wife.  That  Is  a 
chose  in  action  which  belonged  to  tbe  hus- 
band only  when  he  reduced  It  to  possession. 

It  has  been  suggested  that  a  part  of  tbese 
assets  in  tbe  bands  of  tbe  guardian  may  have 
been  choses  In  action,  and.  If  so,  tbe  husband 
not  having  reduced  them  to  possession,  should 
he  die  before  doing  so,  and  within  three  years 
from  the  enactment  of  chapter  78,  Laws  1809, 
tbe  wife  could  bring  this  action.  O'Connor 
V.  Harris,  81  N.  0.  279.  To  this  It  may  bo 
observed:  (1)  Tbat  this  action  Is  necessarily 
by  the  husband  In  bis  own  right  (Morris  v. 
Morris,  94  N.  C.  613;  Benbow  v.  Moore,  114 
N.  O.  273,  19  S.  E.  156),  and  Is  barred,  what- 
ever might  be  tbe  case  as  to  an  action  by  the 
wife  If  tbe  husband  has  died  and  the  wife  has 
brought  her  action  before  the  expiration  of 
tbe  three  years  since  the  enactment  of  chap- 
ter 78,  Laws  1899.  (2)  The  complaint  avers 
only  the  receipt  by  the  guardian  "of  various 
sums  of  money  and  other  property  belonging 
to  her  said  ward,  tbe  exact  amount  of  which 
plaintiffs  cannot  state."  Nothing  Indicates 
that  any  part  thereof  consisted  of  choses  in 
action,  but  If  It  did,  the  guardian's  posses- 
sion, of  them  was  the  ward's  possession,  which 
the  law  transferred  to  the  husband,  and,  as 
against  tbe  guardian,  the  husband  and  the 
husband  alone  was  and  is  entitled  to  recover 
them,  or  tbe  value  thereof  if  converted;  and 
such  action  is  barred,  for  37  years  have 
elapsed.  If  the  husband  had  received  pos- 
session of  any  choses  In  action  from  the 
guardian,  then,  as  against  tbe  debtor  therein, 
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he  wonld  be  entitled  only  If  he  reduced  the 
Bame  to  iKissesslon  by  collection  thereof;  and 
If  he  had  failed  to  do  so,  and  had  died,  the 
wife  '  could  maintain  an  .  action  thereon,  if 
brought  before  she  has  become  barred  under 
the  act  of  1899,  above  referred  to. 

It  was  error  not  to  hold,  upon  the  facts 
agreed,  that  this  action  is  barred  by  the  stat- 
ute of  limitations.    Reversed. 

DOUGIiAS,  J.  I  concur  in  the  result  only, 
but  cannot  concur  In  the  second  part  of  the 
opinion,  which  seems  to  me  unnecessary  to  a 
determination  of  the  case. 


(131  N.  C.  ISI) 

SPRINGS  T.  PHARR  et  aL 
(Supreme  Coiirt  of  North  Carolina.     Oct  28, 

1902.) 
ACTION  ON  JUDGMENT— MERGER. 
1.  Where    a    person    brings    an    action    on    a 

Judgment  constituting  a  lien  on  the  debtor's 
lomestead,  and  obtains  a  new  judgment,  the 
first  judgment  is  not  merged  iu  the  second,  so 
as  to  destroy  the  priority  of  the  first;  and 
therefore  such  person,  by  virtue  of  the  first 
judgment,  is  entitled  to  the  proceeds  of  the 
sale  of  the  homestead  under  a  decree  to  make 
assets,  as  against  a  creditor  recovering  a  judg- 
ment subsequent  to  the  first  judgment  and 
prior  to  the  second. 

Appeal  from  superior  court,  Mecklenburg 
county;  Hoke,  Judge. 

Submission  of  controversy  by  E.  B.  Springs 
against  H.  N.  Pharr,  administrator  of  W.  A. 
L.  Owens,  deceased,  and  W.  R.  Berryhill  & 
Bon.  From  a  judgment  in  favor  of  Berryhill 
&  Son  against  H.  N.  Pharr,  plaintiff  appeals. 
Affirmed. 

Clarkson  &  Duls,  for  appellant  Burwell, 
Walker'  &  Cansler,  for  appellees  Berryhill  & 
Son. 

CLARK,  J.  The  plalntlfirs  Judgment  was 
docketed  December  22,  1888.  The  defend- 
ants Berryhill  &  Son  obtained  their  Judgment 
before  a  justice  of  the  peace  and  docketed 
same  December  19,  1888.  They  obtained  a 
judgment  upon  said  judgment  and  docketed 
the  same  December  2,  1895.  The  homestead 
of  the  defendant  in  the  above  judgment  had 
been  laid  off  December  3,  1888.  Said  home- 
steader having  died  since  said  second  judg- 
ment the  defendant  Pharr,  his  administrator, 
sold  the  homestead  under  a  decree  to  make 
assets,  and,  the  proceeds  being  insufficient  to 
pay  both  above-named  judgments,  this  ac- 
tion Is  submitted  without-  controversy,  under 
Code,  I  S67.  The  plaintiff  contends  that,  by 
obtaining  the  second  judgment  Berryhill  & 
Son  lost  the  priority  to  which  their  first  judg- 
ment was  entitled;  that  there  was  a  merger; 
and  that  the  Berryhill  judgment  has  rank 
only  from  the  date  of  the  second  judgment  In 
1895. 

In  Andrewa  t.  Smith,  9  Wend.  B3,  Savags, 
O.  Jn  nfu:    'TTbe  only  question  In  this  case 
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Is  whether  a  judgment  before  a  jnstlce,  ren- 
dered upon  a  judgment  before  another  Jus- 
tice, extinguishes  the  judgment  first  obtained. 
As  to  judgments  hi  courts  of  record,  this  ques- 
tion has  been  settled  in  the  negative.  Jack- 
son V.  Shaffer,  ll  Johns.  517,  and  cases  there 
cited;  Doty  v.  Russell,  5  Wend.  129;  Harvey 
V.  Wood,  Id.  222.  The  general  principle  of 
law  governing  in  cases  of  this  kind,  and 
which  applies  to  all  securities,  is  that  a  se- 
oarity  of  a  higher  nature  extinguishes  infe- 
rior securities,  but  not  securities  of  an  equal 
degree."  The  italics  are  in  the  origlnaL  To 
same  purport  Mumford  v.  Stocker,  1  Cow. 
178;  Preston  v.  Perton,  Cro.  Eliz.  817,  cited 
in  Weeks  v.  Pearson,  5  N.  H.  321;  Griswold 
v.  Hill.  2  Paine,  492,  Fed.  Cas.  No.  5,836,- 
wblch  seem  to  us  sustained  by  the  reason  of 
the  thing,  as  tersely  stated  by  Savage,  C.  J., 
above.  The  contrary  view  is  taken  in  Purdy 
V.  Doyle,  1  Paige,  558,  and  Gould  v.  Hayden, 
63  Ind.  443.  These  last  have  been  followed 
by  17  Am.  &  Eng.  Enc.  Tiaw  (2d  Ed.)  808, 
and  20  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  GOO; 
but  the  weight  of  the  authorities  (which  are 
very  few,  the  above  embracing  all  directly  ia 
point,  except  the  one  below  quoted)  and  the 
reason'  of  the  thing,  as  we  have  said,  are  the 
other  way.  Lawton  v.  Perry  (1893)  40  S.  C. 
255,  18  S.  E.  861,  is  a  case  "on  all  fours." 
There  a  judgment  was  obtained  in  1867.  Iu 
1871  the  debtor  made  a  payment  thereon. 
After  his  death  the  creditor,  not  proceeding 
to  revive  the  Judgment,  as  he  could  have  done, 
brought  instead  an  action  on  the  former 
judgment,  and  obtained  judgment  thereon  in 
1889.  "Held,  that  the  old  judgment  of  1867, 
acknowledged  by  the  payment  in  1871,  and 
therefore  not  presumed  to  be  paid  until  1891, 
was  not  so  merged  in  the  judgment  of  1889 
as  to  deprive  the  latter  judgment  of  its  orig- 
inal lien  of  1867  on  ail  the  property  of  the 
then  living  judgment  debtor."  In  the  pres- 
ent case,  the  Berryhill  judgment,  docketed 
December  19,  1888,  had  not  lost  its  lien  on 
the  homestead,  notwithstanding  the  lapse  of 
seven  years.  Laws  1885,  c.  359.  See  Clark's 
Code  (3d  Ed.)  p.  677,  note.  In  the  above 
case  of  Lawton  v.  Perry,  40  S.  C,  at  pages 
274,  275,  18  S.E.  869,  it  is  said:  "Usually  It 
happens  that  the  cause  of  action  is  so  com- 
pletely absorbed  in  the  judgment  that  It  Is 
not  competent  longer  to  consider  such  cause 
of  action  apart  from  the  Judgment  This  is 
not  universally  the  ease,  however.  •  •  • 
So  far  as  dignity  or  rank  as  between  the  Judg- 
ments (that  of  1867  and  1889)  they  were  the 
equal,  one  of  the  other,  for  each  was  a  Judg- 
ment- There  was  therefore  no  new  dignity 
created.  Would  it  not  be  a  hardship  to  de- 
clare this  judgment  obtained  in  1889  to  have 
destroyed  that  of  1867?  It  seems  to  ua  that 
It  should  fall  among  the  exceptions  to  the 
general  rule,  and  not  affecting  the  gen»al 
rale."  We  must  concur  in  this  conclusion 
that  a  judgment  'Bpon  a  judgment;  being  of 
the  same  dignity,  does  not  fall  within  the 
general  rule  that  a  cause  of  action  is  merged 
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ta  the  Judgment.  Here,  by  vlrtne  of  the  act 
«C  1885,  the  Justice's  judgment,  when  dock- 
eted, remained  a  Uen  on  the  homestead  after 
the  lapse  of  10  years,  but  would  lose  Its  va- 
lidity as  to  any  other  property  after  10  years 
(McDonald  v.  Dickson,  86  N.  O.  248),  and 
eonld  not  be  sued  on  after  7  years.  Daniel 
T.  tAughlln,  87  N.  0.  433.  Is  there  any  rea- 
■on  why  the  Judgment  creditor  can  only  keep 
It  alive  and  enforceable  as  to  subsequently 
acquired  property  outside  of  the  homestead  by 
paying  as  a  penalty  the  surrender  of  the  pri- 
ority of  Uen  which  be  holds  (Jones  y.  Brit- 
ton.  102  N.  0. 166,  0  S.  B.  564,  4  L.  B.  A.  178) 
en  the  homestead  under  the  first  Jndgmentf 
We  know  of  none,  and  there  is  no  precedent 
tai  this  state  to  that  effect  Indeed,  our  only 
precedent  Is  in  complete  accord  with  what  we 
have  said  above,  and  is  dedslve  of  this  case. 
In  McLean  v.  McLean,  90  N.  C,  at  pages  531, 
533,  Smith,  O.  J.,  says:  "Assuming  that  the 
recovered  Judgment  is  bat  a  renewal  of  the 
first,  the  one  being  the  sole  cause  of  action, 
we  see  no  reason 'why  both  may  not  subsist 
and  remain  in  force  as  separate  securities  for 
the  same  debt,  with  the  advantages  incident 
to  each  retained.  It  is  not  correct  to  say 
that  one  extinguishes  the  obligation  contained 
in  the  other,  and  that  the  plaintiff's  remedy 
must  be  sought  only  in  the  last  As  soon  as 
one  Judgment  is  entered,  the  plaintiff  may 
take  out  execntion,  and  at  the  same  time 
bring  another  action  upon  the  Judgment  as 
Hself  a  cause  of  action.  This  is  clearly  In- 
Tolved  in  the  decision,  if  not  dlrectiy  decided. 
In  Garter  v.  Golman,  34  N.  C.  274.  It  may 
be  that  liens  on  land  have  been  acquired  since 
the  rendition  of  the  first  and  prior  to  the  last 
recovery,  and,  if  so,  the  plaintiff  ought  to  be 
at  liberty  to  revive  and  sue  out  remedial  writs 
en  the  oldest" 
Affirmed* 

an  N.  C.  216) 

TABLTON  V.  GBIGOS  et  aL 

(Snpreme  Conrt  of  North  Carolina.     Mot.  B^ 
1902.) 

DBBDS— DBLrVBTRT— OONDmONB— FEXHCTJ- 

TION— PRBSHMPTIVB    DBLIVBRT. 

1.  A  widow  claimed  dower  in  land  as  against 
heirs  who  claimed  under  a  deed  by  the  widow 
and  her  deceased  husband.  The  evidence  for 
the  widow  was  that  this  deed  was  delivered  by 
the  husband  to  a  third  person  to  hold  until  he 
shonld  execute  certain  other  deeds,  and  that  it 
was  taken  possession  of  by  the  heirs  without  a 
delivery.  Held,  that  it  was  error  to  refuse  to 
fctstmct  that  a  deed  will  not  be  enforced  when 
the  maker  has  not  gone  so  far  with  its  execu- 
tion that  he  cannot  recall  it  and  that  a  deed 
b  only  operative  from  actual  delivery,  and,  if 
there  was  no  actual  delivery  until  after  the 
death  of  the  maker,  that  delivery  could  not  de- 
feat the  right  of  the  widow  to  dower. 

2.  The  acknowledgment  of  a  husband  and 
acknowledgment  and  privy  examination  of  the 
wife  to  the  "due  execution  of  the  foregoing 
deed"  raised  ao  presumption  of  delivery  of  the 
deed. 

V 1  8m  AeknovlafKmcnt,  vol.  1.  Cant  Dig.  i  mi 
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Appeal  from  superior  court,  Anson  county; 
McXein,  Judge. 

Special  proceedings  for  dower  by  Sarah 
Jane  Tarlton  agralnst  Mary  Ann  Griggs  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Plaintiff  Is  the  widow  of  Willis  B.  Tarlton, 
from  whose  will  she  dissented,  and  filed  her 
petition  in  this  special  proceeding,  praying 
to  be  endowed  of  the  land  whereof  be  was 
seised  and  possessed  during  tbelr  coverture, 
and  alleging  that  her  husband  died  seised 
and  possessed  of  the  land  In  controversy, 
described  in  the  petition.  Defendants,  who 
are  his  devisees.  In  tbelr  answer  aver  that 
said  Willis  R.  Tarlton  duly  conveyed  by 
deed.  In  which  plaintiff  Joined  In  relinquish- 
ment of  ber  dower,  the  land  of  which  she 
asks  to  be  endowed,  to  the  defendants  J.  B. 
Tarlton  and  others,  and  plead  the  said  deed 
as  an  estoppel  In  bar  of  her  recovery.  Plain- 
tiff, replying,  says  that  the  deed  so  signed 
and  acknowledged  before  a  Justice  of  the 
peace  by  her  said  husband  and  herself, 
whose  privy  examination  was  taken,  was 
never  delivered  by  her  said  husband,  or  any 
other  person  under  his  direction,  to  the  gran- 
tees named  In  said  deed,  nor  to  any  one  for 
them,  and  that  the  same  passed  no  title  to 
the  grantees,  and  is  of  no  effect  and  void; 
that  ber  said  husband  was  at  the  time  of 
signing  the  same,  and  continued  so  to  be  up 
to  and  at  the  time  of  his  death,  fn  possession 
of  the  land  described  therein,  cultivating 
and  paying  the  taxes  on  the  same.  The  is- 
sue Joined  Is,  "Is  plaintiff  entitled  to  dower 
in  the  land  described  in  the  complaint?" 
The  exceptions  relied  upon  by  plaintiff  are 
to  the  refusal  of  the  court  to  give,  among 
others,  the  following  instructions:  "(5)  That 
a  deed  is  not  considered  executed,  and  the 
courts  will  not  enforce  the  same,  when  the 
maker  has  not  gone  so  far  with  its  execu- 
tion that  he  cannot  recall  or  control  it;  and 
If  the  Jury  shall  find  from  the  evidence  that 
the  maker,  W.  B.  Tarlton,  could  control  and 
recall  said  deed,  they  will  answer  the  Issue, 
•No.'  (6)  That  a  deed  is  only  operative  from 
the  time  of  actual  delivery:  and  if  the  Jury 
shall  find  from  the  evidence  that  there  was 
no  actual  delivery  of  said  deed  until  after 
the  death  of  the  maker,  W.  B.  Tarlton,  said 
delivery  cannot  defeat  the  right  of  the  widow 
to  dower  in  said  land,  and  they  will  answer 
the  Issue,  'Na' "  The  evidence  relating  to  the 
delivery  Is  as  follows:  The  deed,  in  due 
form,  signed:  "W.  B.  Tarlton.  [Seal.]  S.  J. 
Tarlton.  [Seal.]"  Then  follows  the  acknowl- 
edgment and  privy  examination  of  plaintiff. 
In  the  statutory  form,  taken  before  Z.  T. 
Bedfeame,  Justice  of  the  peace,  under  bis 
seal.  Z.  T.  Bedfeame,  Introduced  by  plain- 
tiff, testified:  "Several  years  prior  to  the 
2eth  November,  1895,  Shepherd,  a  son-ln-Iaw 
of  W.  B.  Tarlton,  came  to  me  and  said  that 
Tarlton  waited  me  to  go  over  to  bis  house 
and  fix  up  some  papers.    I  went,  and  drew 
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several  deeds  for  htm,  and  a  will.  The  deeds 
were  executed  by  him  and  bis  wife,  and  the 
will  by  him.  Tarlton  told  me  to  keep  the 
deeds  and  will,  and.  If  not  called  for  during 
his  life,  to  deliver  them  after  his  death. 
Two  or  three  years  afterwards,  Shepherd 
came  for  me  again.  He  wanted  me  to  go 
again  to  Tarlton's  to  fix  up  some  papers.  I 
went  and  Tarlton  said  that  be  had  deeded 
some  of  the  land,  and  wanted  to  make  some 
changes  in  the  papers  tliat  I  had  previously 
prepared  for  him.  He  then  destroyed  the 
first  deed  prepared  by  me  under  his  direc- 
tion. I  drew  a  consolidated  deed  to  all  bis 
children,  except  Eliza  Tarlton.  I  then  drew 
a  deed  for  Eliza,  conveying  50  acres  of  land 
to  her;  then  a  deed  conveying  ten  acres  to 
Tarlton's  wife,  Sarah  Jane  Tarlton.  Tarlton 
signed  all  the  deeds.  Mrs.  Tarlton  signed 
the  first,— the  consolidated  deed,  dated  No- 
vember 26,  1S85,  to  J.  B.  Tarlton  and  others; 
and,  when  asked  to  sign  the  deed  to  Eliza, 
she  declined  to  do  so.  Then  W.  R.  Tarlton 
said:  'If  I  cannot  make  deeds  to  all  my 
children,  I  will  not  make  deeds  to  any  of 
them.'  Mrs.  Tarlton  retired,  and  Mr.  Tarlton 
told  me  that  his  wife  was  out  of  humor 
that  day,  and  for  me  to  carry  them  home 
with  rae,  and  that  be  thought  she  would 
consent  to  sign  them  In  a  few  days,  and.  If 
she  did  consent,  he  would  carry  her  over 
to  my  bouse  to  sign  them.  I  kept  the  papers 
for  several  years  Just  as  they  were.  I 
thought  of  leaving  the  state,  and  sent  word 
to  him  to  know  what  disposition  he  desired 
me  to  make  of  bis  papers;  and  Shepherd, 
his  son-in-law,  came  for  them,  and  I  let  him 
have  them.  I  knew  nothing  more  of  them 
until  after  Tarlton's  death.  At  the  time  of 
drawing  them,  I  was  an  acting  justice  of 
the  peace."  Allen  Watson,  Introduced  by 
the  plaintiff,  testified:  "A  bundle  of  papers 
was  placed  In  my  bands  by  Shepherd  some 
time  before  Tarlton's  death.  I  was  request- 
ed to  keep  them.  I  did  not  know  what  the 
bundle  contained  until  after  Tarlton's  death. 
I  was  told  to  keep  the  papers,  without  fur- 
ther directions.  After  Tarlton  died,  Mr.  C. 
C.  Griggs  came  to  me  and  Inquired  If  I  had 
any  of  Tarlton's  papers.  I  told  him  that  I 
did,  and  gave  the  bundle  of  papers  to  him. 
Tarlton  never  spoke  to  me  about  the  papers, 
and  I  have  never  received  any  Instructions 
from  him,  one  way  or  the  other."  Frank 
Shepherd,  introduced  by  defendants,  testi- 
fied: "I  was  present  at  tbe  time  the  deed 
dated  November  26,  1886,  was  made.  This 
was  the  deed  from  WilUs  Tarlton  to  J.  D. 
Tarlton  and  others.  Z.  T.  Redfeame,  Mr. 
and  Mrs.  Tarlton,  were  the  only  ones  present 
Mr.  Tarlton  told  Redfeame  to  take  the  pa- 
pers and  keep  them  till  bis  death,  and  then 
to  deliver. them  to  bis  executor.  I  married 
the  daughter  of  Tarlton,  and  she  and  I  are 
parties  to  this  action.  I  afterwards  got  the 
papers  from  Redfeame,  and  carried  them  to 
Watson,  and  he  kept  them  until  after  Tarl- 
ton's death.    I  went  after  Redfeame  at  each 


of  the  times  that  be  prepared  papers  for  Tarl- 
ton. Redfeame  drew  no  deed  when  he  made 
the  will.  Tbe  will  was  drawn  In  1890.  He 
sold  me  a  part  of  tbe  land  that  was  divided 
in  the  wllL  Tarlton  bad  this  Joint  deed 
drawn,  dated  November  26,  1805,  and  a  deed 
to  his  daughters,  and  one  to  bis  wife.  His 
wife  signed  the  joint  deed  and  the  one  to 
herself,  but  refused  to  sl£;n  tbe  deed  to  hla 
daughter.  He  never  said  that  be  did  not 
want  to  make  deeds  to  a  part  of  liis  children 
unless  he  could  make  deeds  to  them  all.  He 
did  not  say  that  bis  wife  was  out  of  humor 
that  day,  and  that  she  would  get  all  right 
and  that  he  would  carry  her  over  to  Red- 
feame's  to  sign  the  other  deeds.  Tarlton 
did  not  destroy  any  papers."  C.  C.  Griggs, 
Introduced  by  defendants,  testified:  "I  am 
Bon-ln-law  of  Willis  R.  Tarlton,  deceased, 
and  one  of  the  defendants  in  this  action. 
Tlie  deed  from  Willis  R.  Tarlton  to  J.  R 
Tarlton,  dated  November  26,  1885,  conveys 
all  tbe  land  that  WilUs  R.  Tarlton  was  pos- 
sessed of  at  the  time  of  his  death,  exc^t 
about  50  acres.  I  got  the  deed  from  Allen 
Watson  on  Saturday  after  Tariton'a  death, 
which  was  on  Thursday  before.  The  gran- 
tees have  been  in  possession  of  the  land 
since  Tarlton's  death.  I  went  to  Watson  and 
asked  him  if  he  had  Tarlton's  papers,  and 
he  gave  me  a  bundle  of  papers.  Tills  deed 
was  found  in  the  bundle.  I  didn't  know  that 
Tarlton  had  this  deed,  and  didn't  know  at 
that  time  that  It  was  in  this  bundle  of  pa- 
pers. I  do  not  know  that  Watson  was  the 
agent  of  Tarlton,  or  that  he  held  the  papers 
in  the  capacity  of  his  agent  I  brought  the 
deeds  to  the  courthouse  and  had  tbem  record- 
ed, and  have  had  them  in  my  possession 
since."  Verdict  and  judgment  for  defend- 
ants, and  plaintiff  appealed. 

Robinson  &  Caudle,  for  appellant  Jas.  A. 
Lockhart  fcH-  appellees. 

COOK,  J.  (after  stating  the  case).  Plain- 
tiff was  clearly  entitled  to  have  the  instrac- 
tlons  prayed  for  given  to  the  Jury.  We 
learn  from  the  sages  of  the  law.  Sir.  Ed- 
ward Coke  and  Sir  William  Blackstone,  that 
no  title  passes  by  deed  unless  it  is  delivered. 
What  acts  constitute  delivery,  and  when  the 
delivery  becomes  complete,  have  been  the 
subject  of  much  discussion  in  many  of  the 
decisions  of  our  own  court  as  well  as  in 
those  of  other  jurlsdictionB.  "No  particular 
form  or  ceremony  is  necessary.  It  will  be 
sufficient  If  a  party  testifies  bis  Intention 
In  any  manner,  whether  by  action  or  by 
word,  to  deliver  or  put  it  into  possession  of 
the  other  party;  as,  U  a  party  throw  a  deed 
upon  a  table,  with  the  intent  that  it  may  be 
taken  by  the  other,  who  accordingly  takes 
it  or  If  a  stranger  deliver  it  with  the  assent 
of  tbe  party  to  the  deed."  1  Phil.  Br.  (2d 
Ed.)  467;  1  Ga  Lltt  86a.  Where  tbe  deed 
was  executed  by  the  donor  in  the  presence 
of  the  donee,  and  then  attested  by  the  wit- 
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ness,  who  Immediately  retired,  leaving  tbe 
deed,  so  executed,  lying  on  the  table  in  the 
presence  of  both  the  donor  and  the  donee, 
which,  It  seems,  was,  after  his  death,  found 
among  the  donee's  aunt's  papers,  a  presump- 
tion is  raised  that  the  deed  was  delivered  to 
the  donee.  Levister  ▼.  HUliard,  57  N.  C.  12. 
There  must  be  an  intention  of  the  grantor 
to  pass  the  deed  from  his  possession  and 
beyond  his  control,  and  he  must  actually  do 
so  with  the  intent  that  It  shall  be  taken  by 
the  grantee,  or  by  some  one  for  him.  Both 
the  intent  and  act  are  necessary  to  a  valid 
delivery.  Whether  such  existed  Is  a  ques- 
tion of  fact  to  be  found  by  the  Jury.  Floyd 
V.  Taylor,  34  N.  O.  47.  But  If  the  grantor 
did  not  intend  to  pass  the  deed  beyond  his 
possession  and  control,  so  that  he  would 
have  no  right  to  recall  it,  and  did  not  do  so, 
then  there  would  be  no  delivery  in  law,  tbe 
facts  of  which  must  likewise  be  found  by 
the  Jury.  No  presumption  of  delivery  arises 
80  long  as  the  deed  remains  in  the  possession 
of  the  maker,  but,  per  contra,  tbe  presimip- 
tlon  is  that  It  had  not  been  made,  and  the 
contrary  has  to  be  proved.  Kirk  v.  Turner, 
16  N.  O.  14;  Baldwin  ▼.  Maultsby,  27  N.  C. 
505;  Newlin  v.  Osborne,  4fi  N.  O.  157,  67  Am. 
Dec.  269.  No  title  can  pass  by  the  signing, 
sealing,  and  attestation  of  a  deed.  There 
must  also  be  a  delivery,  which  is  a  neces- 
sary agency  by  which  the  title  moves  from 
one  person  to  another.  But  when  tbe  deed, 
properly  executed,  is  found  out  of  the  pos- 
session of  the  maker  and  in  the  possession 
of  some  other  person,  then  the  law  pre- 
sumes the  fact  to  be  that  it  was  intention- 
ally delivered  to  or  for  the  grantee.  Snider 
V.  I^ckenour,  87  N.  0.  860,  88  Am.  Dec. 
686;  Ellington  v.  Ourrie,  40  N.  0.  21;  Airey  y. 
Holmes,  50  N.  O.  142;  Phillips  ▼.  Houston, 
Id.  802;  Bobbins  v.  Rascoe,  120  N.  0.  79, 
26  S.  B.  807,  88  L.  R.  A.  238,  58  Am.  St 
Kep.  774.  But  if  the  deed  passed  out  of  the 
maker's  possession  by  accident,  fraud,  or 
mistake,  or  was  not  intended  to  be  delivered 
to  the  grantee,  or  any  one  for  him,  then 
•such  presumption  of  the  fact  of  delivery 
may  be  rebutted.  Love's  Bx'rs  v.  Harbin, 
87  N.  C.  249;  Whitman  v.  Shlngleton,  108 
N.  O.  193,  12  S.  B.  1027;  Helms  v.  Austin, 
116  N.  O.  751,  21  8.  B.  656.  In. Snider  v. 
Lackenour,  supra.  Judge  Oaston,  speaking 
for  the  court,  says:  "The  deed  of  gift  from 
George  Lackenonr  to  the  plaintiff  was  ex- 
ecuted In  the  absence  of  the  plaintifT,  was 
attested  in  the  presence  of  the-  donor  by 
two  witnesses,  and  at  tbe  request  of  the 
donor  was  proved  and  registered.  We  hold, 
therefore,  unhesitatingly,  that  tbe  defense 
set  up,  that  it  was  not  delivered,  is,  in  law, 
unfounded."  In  Phillips  v.  Houston,  supra, 
where  the  donor  handed  the  deed  to  a  third 
person,  signed  and  sealed,  to  have  it  proved 
and  registered,  without  retaining  any  author- 
ity or  power  to  control  it,  which  was  re- 
turned to  him,  and  he  then  delivered  it  to 
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another  person  In  like  manner  and  for  the 
like  purpose,  but  who  neglected  to  have  it 
registered  until  after  the  donor's  death,  it 
was  held  that  the  delivery  to  the  first  per- 
son to  whom  it  was  banded  was  a  complete 
delivery;  the  point  being  that  the  donor  ab- 
solutely parted  with  tbe  deed,  with  no  In- 
tention of  exercising  any  further  control  over 
it  But  when  the  grantor  parts  with  the 
possession  of  the  deed,  showing  an  intention 
that  it  should  not  then  become  a  deed,  but 
delivered  merely  as  a  depository,  and  sub- 
ject to  the  future  control  and  disposition  of 
the  maker,  then  the  delivery  would  be  la- 
complete,  and  no  title  could  pass.  Roe  v. 
Lovick,  43  N.  C.  89.  This  case  is  specially 
applicable  to  the  case  at  bar.  In  the  cases 
above  cited  where  delivery  was  made  to  the 
clerk  of  the  superior  court  for  probate,  or 
probated  and  registered,  no  condition  or  pur- 
pose was  expressed  Inconsistent  with  an  In- 
tent to  make  a  complete  and  absolute  de- 
livery. Our  conclusion  Is  that  there  is  no 
delivery  of  a  deed,  where  the  maker  has 
not  gone  so  far  with  Its  execution  that  he 
cannot  recall  or  control  it;  and  if,  from  the 
evidence,  the  Jury  should  have  found  that 
Tarlton  intended  that  Bedfeame  should  bold 
the  deed  subject  to  his  further  dhrection  and 
control,  then  there  would  have  been  no  de- 
livery. And  if  there  was  no  delivery  made 
when  he  handed  it  to  Bedfeame,  then  no 
delivery  could  have  been  made  after  Tarl- 
ton's  death  (Baldwin  v.  Maultsby,  supra); 
and  his  honor  erred  in  not  giving  the  in- 
structions prayed  for. 

Defendants,  however,  contend  that  do 
livery  is  presumed  from  the  acknowledg 
ment  of  the  husband  and  acknowledgment ' 
and  privy  examination  of  the  wife  (plain- 
tiff) before  the  Justice  of  the  peace,— they 
"acknowledged  the  due  execution  of  the 
foregoing  deed,"— and  that  by  "due  execu- 
tion" the  law  presumes  the  fact  to  be  that 
it  had  been  delivered.  This  contention  Is 
without  merit  and  cannot  be  sustained. 
To  convey  title  free  from  Incumbrance,  the 
acknowledgement  and  privy  examination  of 
the  wife  is  a  prerequisite  Imposed  by  law. 
Having  compiled  with  the  statute,  the  deed 
would  then  be  ready  for  delivery,  not  de- 
livered. Her  acknowledgment  and  privy 
examination  cannot  be  taken  as  an  admis- 
sion that  the  deed  had  been  made;  for,  had 
delivery  been  made  before  it  was  taken,  the 
deed  would  have  been  invalid  as  to  her 
rights.  If  so,  why  presume  that  an  In- 
valid delivery  had  been  made,  when  the  ob- 
ject of  taking  it  was  to  make  a  valid  one 
which  would  bar  her  dower  right?  Should 
the  law  Impose  such  a  presumption  as  Is 
contended  for,  great  hardship  and  gross  In- 
justice woiild  follow.  A  deed  thus  prepared 
or  "executed"  for  delivery,  and  In  fact  not 
delivered  on  account  of  mischance,  awaiting 
the  compliance  of  bargainee,  or  an  oppor- 
tunity to  meet  and  perfect  the  agreement  or 
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upon  hlB  default,  etc.,  and  then  found  In 
the  possession  of  the  maker  (among  his  pa- 
pers, perhaps)  after  his  death,  would  Impose 
upon  the  widow  and  devisees  or  heirs  at 
law  the  burden  of  proving  that  It  had  not 
been  delivered.  How  could  this  be  done? 
From  what  source  could  they  get  the  evi- 
dence to  prove  the  nonoccurrence  of  such  a 
presumed  fact?  No  evidence  showing  that 
the  deed  was  ever  out  of  his  possession,  yet 
should  they  be  required  to  prove  that  it  never 
was?  Then,  If  such  proof  is  not  made,  she 
would  be  debarred  of  her  dower,  and  the 
heirs  at  law  or  devisees  deprived  of  their 
land,  for  which  not  a  dollar  bad  been  i>aid. 
Surely  this  cannot  be  law.  We  can  find  no 
decision  to  support  such  a  proposition.  We 
are  cited  to  Redman  v.  Graham,  80  N.  C. 
231,  where  the  headnote  says,  "The  execu- 
tion of  a  deed  includes  delivery,  and  there- 
fore the  adjudication  of  a  probate  judge 
that  the  execution  has  been  duly  proved  is 
a  Judicial  determination  of  the  fact  of  de- 
livery, which  cannot  be  collaterally  im- 
peached." (The  italics  are  ours.)  T7pon  an 
examination  of  the  case,  we  find  that  it 
shows  a  state  of  facts  similar  to  many  of 
the  others  above  cited:  "The  deed  for  the 
land  was  prepared  and  executed  by  the  said 
defendants  and  their  wives,  the  latter  being 
privily  examined,  and  duly  proved  before 
the  judge  of  probate,  and  left  in  his  cus- 
tody "  (italics  ours),  without  expressing  any 
Intention  whatsoever  of  exercising  any  fur- 
ther control  over  It  Had  defendants  in- 
structed the  Judge  of  probate  to  hold  the 
deed  subject  to  their  order,  could  it  be  held 
by  a  court  that  the  delivery  would  be  com- 
plete, and  that  title  passed  to  the  grantees? 
We  think  not 

In  the  case  of  Baldwin  v.  Maultsby,  supra, 
the  deed  was  signed  and  sealed  and  attested 
by  two  witnesses,  and  the  maker  declared 
to  the  witnesses  that  It  was  "his  act  and 
deed,"  and  afterwards  told  a  friend:  "I  am 
satisfied  with  the  way  I  have  disposed  of 
my  negroes.  The  deed  of  gift  is  in  my 
trunk.  I  wish  you  would  deliver  it  to 
Charles  Baldwin  Immediately  after  my 
death."  No  presumption  of  delivery  arose 
there.  So,  in  the  case  at  bar,  no  presump- 
tion of  delivery  arose  from  the  acknowledg- 
ment of  the  husband,  or  from  the  acknowl- 
edgment or  privy  examination  of  the  wife. 
When  he  handed  the  deed  to  Redfearne,  it 
had  been  duly  prepared  and  properly  "ex- 
ecuted" according  to  the  forms  and  require- 
ments of  law,  and  ready  for  delivery.  Noth- 
ing else  appearing,  this  would  have  been  a 
delivery  in  law.  But  there  Is  evidence  tend- 
ing to  show  that  such  delivery  was  for  a 
temporary  purpose,  and  that  he  Intended  to 
exercise  further  control  and  authority  over 
Hi  and,  if  be  did,  it  did  not  then  become  liis 
deed. 

New  trial. 


(64  S.  C.  502) 

PERSON  T.  PORT  et  aL 

(Supreme  Court  of  South  Carolina.     Oct  10^ 
1902.) 

TRUSTEB— ACCOUNTING— LACHBS. 

1.  Where  title  and  right  to  possession  of  land 
was  conveyed  to  a  trustee,  the. only  equity  re- 
'  maining  in  the  grantor  being  a  right  to  com- 
I  pel  execution  of  the  trust  and  a  payment  to 
i  him  of  the  balance  after  such  execution,  and 
j  it  appeared  that  the  debts  to  be  paid  by  the 
I  trustee  exceeded  the  value  of  the  land,  and  the 
:  trustee  and  his  heirs  were  in  long  and  exdn- 
!  sive  possession  of  such  land,  and  the  grantor 
i  delayed  for  more  than  30  yearq  to  assert  any 
I  equity  in  the  land,  and  it  was  not  shown  that 
I  any  debt  provided  for  in  the  deed  remained  un- 
j  paid,  the  grantor  will  be  refused  an  account- 
I  mg,  though  the  land  was  never  sold'  by  the 
I  trustee  as  provided  in  the  deed. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;   Dantzler,  Judge. 

Action  by  P.  A.  Person  against  W.  B.  Port, 
John  Fort,  Addison  S.  Fort,  Matilda  L  Par- 
ker, and  William  Bryant  From  circuit  de- 
cree, defendant  William  Bryant  appeals.  Af- 
firmed. 

H.  G.  Connor,  J.  P.  NelU,  and  George  Gal- 
letly,  for  appellant  Wilcox  &  WUcox,  for 
respondent 


JONES,  J.  In  this  action  for  partition  of 
land  in  Florence  county,  William  Bryant  was 
made  party  defendant  in  order  to  have  It 
declared  that  he  had  no  Interest  In  the  prem- 
ises. The  circuit  court  (Judge  Dantzler)  de- 
creed for  partition  among  the  plaintiff  and 
defendants  other  than  William  Bryant  and 
adjudged  that  William  Bryant  bad  no  inter- 
est in  the  land;  but  that.  If  he  ever  had  any 
Interest  therein,  or  right  to  an  accounting 
after  the  execution  of  the  deed  hereinafter  set 
forth,  be  is  now  barred  by  his  laches.  The 
appeal  questions  the  correctness  of  these  con- 
clusions. 
We  quote  from  the  decree  as  follows: 
"It  appears  that  in  the  year  1867  the  de- 
fendant William  Bryant  executed  and  deliv- 
ered to  one  John  Coley  a  deed  of  conveys 
ance  to  the  real  property  mentioned  and  de- 
scribed In  the  complaint  upon  the  trust  and 
for  the  uses  and  purposes  therein  set  forth, 
a  copy  of  such  deed  being  attached  to  the 
complaint  herein  marked  'Exhibit  A,'  as  fol- 
lows: 'This  Indenture,  made  and  entered  into 
In  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-seven,  between  William 
Bryant  of  the  state  of  North  Carolina, 
Wayne  county,  of  the  first  part  and  John 
I  Coley,  of  the  same  county  and  state  afore- 
I  said,  of  the  second  part,  for  and  In  consid- 
I  crntion  of  the  sum  of  one  dollar  to  him  In 
I  hand  paid  by  the  said  John  Coley,  the  receipt 
I  whereof  Is  hereby  acknowledged,  have  this 
day  bargained,  sold,  and  conveyed  and  en- 
feoffed vrith  the  said  Coley  a  certain  tract 
or  parcel  of  land  being  and  situate  In  the 
state  of  South  Carolina,  Darlington  district, 
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adjoining  the  land  of  Tobn  Q.  Carter,  John 
Toung,  the  heirs  of  James  Phillips,  and  Zach- 
eus  S.  Hill  and  B.  Doll,  and  the  Wilmington 
and  Manchester  Railroad,  containing  three 
hundred  and  seTenty  acres,  more  or  less, 
known  as  the  "E.  G.  Conner  and  Bay  Branch 
Tract,"  to  him,  the  said  Coley;  to  have  and 
to  hold,  to  him,  his  heirs  and  assigns,  forever. 
I,  William  Bryant,  for  myself,  my  heirs,  ex- 
ecutors, administrators,  and  assigns,  do  here- 
by warrant  and  defend  the  right  and  title  of 
the  above-named  tract  of  land  to  the  said 
John  Coley;  to  have  and  to  hold  to  him,  hl^ 
heirs  and  assigns,  forever,  free  from  all  claims 
and  demands  of  all  and  any  person  or  per- 
Bond  whatsoever,  this  25th  day  of  January, 
1867.  The  conditions  of  the  above  obligation 
Is  such  that  the  said  William  Bryant,  being  In- 
debted to  the  said  John  Coley  In  a  large  amount 
of  money,  and  the  said  Coley  Is  security  for 
the  said  Bryant  to  a  large  amount  of  money, 
and  for  the  purpose  of  better  securing  the 
said  Coley  and  to  save  him  harmless,  have 
this  day  conveyed  unto  the  said  Coley  the 
above-named  tract  of  land  in  special  trust  for 
bis  use  and  behoof  for  the  payment  of  cer- 
tain notes  and  bonds:  Firstly.  One  note  or 
bcmd  made  payable  to  John  Coley  for  the 
■am  of  twelve  hundred  and  fifty  dollars,  due 
January  3d,  1859,  with  interest  till  paid. 
Wyatt  Earp,  for  the  sum  of  eleven  hundred 
and  twenty-flve  dollars,  with  a  credit  of  five 
hundred  dollars  on  said  bonds,  due  January 
first,  1859,  with  John  Coley  as  surety  to  said  j 
bond.  Ann  Exum,  for  the  sum  of  one  hun- 
dred and  seventy-five  dollars,  due  January 
the  7th,  1859,  with  John  Coley  as  surety. 
The  above-named  bonds  or  notes  are  to  be 
paid  in  the  first  class  of  my  creditors.  Henry 
Vaughn,  for  'one  hundred  dollars,  with  a 
credit  of  fifty  dollars  due  about  I860,— the  ex- 
act date  do  not  recollect;  David  or  E.  J. 
Large  for  thhrty-three  dollars,  due  1860.  Two 
other  notes  given  to  the  estate  of  Simon  Par- 
rott,  deceased,  one  for  eighty  or  ninety  dol- 
lars, the  other  between  one  and  two  hundred 
dollars,  with  John  W.  King  and  John  Horn 
and  Giles  Carter  as  securities.  These  are  to 
be  paid  In  the  first  class  pro  rata.  Secondly. 
After  my  trustee,  John  Coley,  has  paid  him- 
self and  the  other  bonds  of  the  first  class, 
the  residue,  after  paying  all  costs  and  ex- 
penses In  selling  said  land,  the  said  trustee 
is  to  pay  pro  rata  to  Jesse  Parrott  and  J. 
W.  Owens,  deceased,  to  secure  their  Inferior 
debts.  These  are  the  second  class.  Said  John 
Coley,  my  trustee,  Is  hereby  empowered  by 
me  to  sell  the  above-described  land,  either 
publicly  or  by  giving  twelve  months  or  two 
years  credit,  or  for  cash,  at  his  option,  so  the 
said  Coley,  trustee,  sells  said  land  to  the  best 
advantage;  that  Is,  either  privately  or  pub- 
licly. In  testimony  whereof  I  have  put  my 
hand  and  signed  In  the  presence  of  J.  N.  Bar- 
'din,  B.  D.  Applewhite.  Wm.  Bryant  [Seal] 
Duly  iirobated  and  recorded  22  February, 
1867/    That  J(dui  Col^,  the  grantee  and 


trustee  named  In  said  deed,  assumed  the 
trust  thereby  reposed,  and  died  Intestate,  in 
the  year  1872,  leaving,  him  snrvlvhig,  as  his 
only  heirs  at  law  and  distributees  of  his  es- 
tate, his  daughters,  Mrs.  P.  A.  Person,  the 
plaintiff  In  the  above-entitled  action,  and  Mrs. 
Fannie  Fort  That  thereafter  Mrs.  Fannie 
Fort  departed  this  life,  leaving  as  her  only 
heirs  at  law  and  distributees  of  her  estate 
her  husband,'  W.  B.  Fort,  and  her  children, 
John  F.  Fort  Matilda  I.  Parker,  Addison  S. 
Fort,  and  Pearl  Fort  defendants  herein.  At 
the  time  of  his  death  said  John  Coley  had 
his  domicile  In  the  state  of  North  Carolina, 
and  W.  B.  Fort  qualified  as  admlnlsti-ator  of 
his  estate  In  that  state,  and  Is  now  such 
administrator.  There  does  not  seem  to  have 
been  any  administration  upon  his  estate  In 
this  state,  and  no  trustee  has  been  substi- 
tuted hi  his  place.  William  Bryant  the 
grantor,  and  John  Coley,  the  trustee  herein- 
before named,  lived  In  the  state  of  North 
Carolina  from  the  time  of  the  execution  of 
the  said  deed,  and  all  of  the  parties  to  this 
action  have  been  and  now  are  residents  of 
that  state.  The  tract  of  land  described  In 
the  complaint  was  In  the  possession  of  said 
John  Coley  from  the  date  of  the  execution 
of  the  deed  to  the  time  of  bis  death.  In  1872, 
and  thereafter  his  heirs  at  law  were  In  pos- 
session of  It;  and  the  plaintiff,  as  an  heir 
at  law  of  John  Coley,  together  with  W.  B. 
Fort  and  his  children,  heirs  at  law  of  a 
daughter  of  said  John  Coley,  who  subsequent- 
ly died,  now  claim  the  same  in  fee,  and  pray 
for  a  partition  thereof.  The  claim  Is  resist- 
ed by  the  defendant  Bryant  upon  the  grounds 
alleged  in  his  answer. 

"The  vital  question  arising  in  the  consid- 
eration of  the  matters  in  controversy  Is, 
what  was  the  Interest  conveyed  to  said  John 
Coley  by  William  Bryant  by  the  deed  of  con- 
veyance? It  Is  evident  from  an  examination 
of  the  deed  that  he  conveyed  all  the  Interest 
he  ever  had  in  the  land,  and  therefore  John 
Coley  took,  by  virtue  of  the  deed,  all  such 
Interest  John  Coley  was  'empowered'  there- 
by to  sell  the  tract  of  land  now  in  question 
for  the  purpose  of  applying  the  proceeds  of 
such  sale  to  certain  debts  of  William  Bryant 
mentioned  therein.  William  Bryant  there- 
fore, became  devested  of  all  interest  In  the 
land  conveyed  by  him,  and  John  Coley  be- 
came vested  with  the  title  thereto,  Impressed 
with  the  trust  named  In  the  deed.  Bryant 
was  not  the  cestui  que  trust  His  creditors 
were  the  beneficiaries.  It  is  clear  to  my 
mind  that  William  Bryant  never  had  at  any 
time  after  the  execution  and  delivery  of  the 
deed  to  John  Coley  any  valid  claim  to  the 
land  In  question,  and  he  has  none  now.  He 
would  have  had  a  right  to  any  surplus  which 
might  have  remained  In  the  hands  of  the  trus- 
tee from  the  sale  of  the  land  after  his  said 
indebtedness  had  been  paid  with  the  proceeds 
of  such  sale,  but  he  had  no  Interest  in  the 
land.    (I  cannot  assume  or  conclude  that  the 
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deed  was  tatended  as  a  mortgage.  The  con- 
duct of  the  parties  from  18G7  to  the  time  of 
the  commencement  of  this  action  rebuts  any 
such  assumption  or  conclusion.  The  deed 
was  executed  In  1867.  The  trustee,  John 
Coley,  died  In  1872, 'and  the  testimony  does 
not  disclose  any  demand  made  by  William 
Bryant  upon  his  trustee  for  the  possession  of 
the  land,  or  for  any  accounting  wliatsoever. 
Nor  is  there  any  testimony  tending  to  show 
any  demand  made  upon  the  heirs  at  law  of 
John  Coley  for  the  possession  of  the  land, 
nor  any  demand  made  upon  them  for  any  ac- 
counting, nor  any  claim  filed  with  the  ad- 
ministration of- his  estate  in  all  these  years.) 
On  the  contrary,  the  testimony  shows  that 
William  Bi-yant  was  largely  Indebted;  and 
It  is  evident  from  an  examination  of  the  deed 
thnt  Bryant  did  not  expect  the  proceeds  from 
the  sale  of  the  land  to  be  sufficient  for  the 
payment  of  his  debts.  The  aggregate  amount 
of  Indebtedness  named  in  the  deed  was  much 
more  than  two  thousand  dollars,  besides  the 
Interest  thereon;  and  the  testimony  shows 
that  at  no  time  could  John  Coley  bare  sold 
the  land  for  a  sum  sufficient  to  pay  such  in- 
debtedness. One  of  the  witnesses— Ex-Sherift 
McLendou— testified  that  Coley  offered  to  sell 
him  the  land  'some  time  between  '67  and  '70 
for  twelve  hundred  dollars,'  and  that  he  did 
not  purchase.  It  seems  that  Coley  did  make 
ineifectual  efforts  to  sell  the  land  for  a  suffi- 
cient sum  of  money  to  pay  the  Indebtedness 
of  Bryant,  and  that  finally  he  concluded  to 
pay  the  indebtedness,  and  take  the  land  In. 
consideration  of  the  payment  of  the  same  and 
execution  of  the  trust  The  evidence  shows 
that  he  did  actually  pay  a  portion  of  the  in- 
debtedness, and  the  reasonable  presumption 
from  lapse  of  time  is  that  he  paid  the  whole, 
and  fully  executed  the  trust.  If  be  did  so, 
and  at  the  time  of  such  payments  the  land 
could  not  have  been  sold  for  more  than  the 
amount  of  Indebtedness  paid,  Bryant  would 
have  had  no  cause  of  action  against  him  for 
an  accounting  for  any  surplus,  because,  nee-, 
essarlly,  there  could  have  been  no  surplus. 
And  during  all  this  time  Bryant  seems  to 
have  given  himself  no  concern  about  the 
conduct  of  Coley,  nor  about  the  possession  of 
the  land  after  Coiey's  death.  As  hereinbe- 
fore stated,  Bryant  was  not  the  beneficiary 
under,  or  by  the  terms  of,  the  deed.  His 
creditors  were  the  beneficiaries,  and  he  can- 
not now  claim  the  land  conveyed  to  the  trus- 
tee for  their  benefit. 

"From  my  construction  of  the  deed  in  the 
light  of  the  conduct  of  the  parties,  from  the 
presumption  that  the  beneficiaries  named  in 
the  deed  have  been  satisfied  and  their  claims 
against  Bryant  paid  in  full,  I  conclude  that 


the  title  to  the  land  In  question  vested  abso- 
lutely in  John  Coley  In  his  lifetime,  and  that 
at  his  death  the  land  descended  to  his  heirs 
at  law  free  from  any  trust  (Hay  v.  Hay,  4 
Rich.  Eq.  382);  and  that  the  plaintifr  and 
the  defendants  other  than  the  defendant  Wil- 
liam Bryant  are  entitled  to  Judgment  for  par- 
tition thereof  among  themselves  according  to 
their  respective  rights  and  interests  therein. 
Furthermore,  if  the  defendant  Bryant  ever 
had  any  interest  In  the  land  after  the  execu- 
tion of  the  deed,— which  I  cannot  concede,— 
and  was  ever  entitled  to  an  accounting  from 
his  trustee,  he  is  now  debarred  by  his  laches 
(Story,  Eq.  Juc  i  S29;  Babb  v.  Sullivan,  43 
S.  C.  436,  21  S.  B.  277:  Wagner  v.  Sanders, 
62  S.  C.  73,  39  S.  E.  950):  and  that,  as 
against  his  codefendants  and  the  plaintiffs, 
he  has  now  no  valid  defense  to  their  claim. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed: First.  That  the  defendant  WUllam 
Bryant  has  no  right,  title,  or  interest  In  or 
to  the  tract  of  land  mentioned  and  described 
in  the  complaint  in  this  action,  and  that  he 
Is  not  entlQed  to  the  accounting  prayed  for 
hi  his  answer.  Second.  That  the-  plaintiff 
and  the  defendants  W.  B.  Fort,  John'  P.  Fort, 
Matilda  I.  Parker,  Addison  S.  Fort,  and  Pearl 
Fort  are  entitled  to  partition  of  the  real 
property  mentioned  and  described  In  the  com- 
plaint herein,  according  to  their  several  and 
respective  rights  and  interests,  as  alleged  in 
the  complaint,  and  that  a  writ  of  partition 
do  issue  accordingly.  Third.  That  the  plain- 
tiff and  the  defendants  other  than  the  de- 
fendant William  Bryant  do  pay  the  costs  of 
this  acOon." 

The  exceptions  are  numerous,  but  it  Is  nn- 
necessary  to  consider  them  In  detail.  We  ap- 
prove the  findings  of  fact  by  the  circuit  court 
and  the  correctness  of  the  Judgment  founded 
thereon.  The  only  equity  which  William 
Bryant  ever  had  with  respect  to  the  land 
after  deed  in  trust  was  the  right  to  compel 
application  of  the  land  to  the  payment  of  the 
debts,  and  the  return  of  any  surplus  remain- 
ing after  such  payment.  The  fact  that  the 
indebtedness  due  to  and  paid  by  the  trustee 
exceeded  the  value  of  the  land  in  the  lifetime 
of  the  trustee,  the  failure  to  show  that  any 
debt  provided  for  by  the  deed  remained  nn- 
paid,  the  long  and  exclusive  possession  of  the 
land  by  the  plaintiff  and  defendant,  heirs  of 
John  Coley,  since  his  death  in  1872,  the  unex- 
plained delay  and  negligence  of  William  Bry- 
ant since  the  death  of  the  trustee,  Coley,  in 
asserting  any  equity  which  he  had,  are  suffi- 
cient to  Justify  refusal  to  grant  him  any 
accounting  in  this  action. 

The  Judgment  of  the  drcult  court  Is  af- 
Armed. 
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(64  S.  C.  509) 

WATFORD  V.  WINDHAM  «t  *L 

(Bapreme  Conrt  of  South  GaioUma.     Ocb  10, 
1902.) 

ACTION  ON  NOTE-ANSWBH— PARTIBa— 
TRUSTEE!. 

1.  Id  an  action  on  a  note,  part  of  an  an- 
swer alleging  that  defendants  made  it  in  re- 
newal of  a  past-due  note,  and  that  under  legal 
advice  they  refused  to  pay  the  renewal  note, 
and  deposited  the  amount  thereof  in  a  bank  to 
await  the  result  of  any  litigation  between  the 
▼arions  claimants  to  the  proceeds,  and  that  oth- 
er persons  interested  should  have  been  made 
parties  defendant  to  the  actioii,  was  properly 
stricken  ont  as  irrelevant. 

2.  It  is  no  defense  to  an  action  on  the  note 
that  the  proceeds  belong  to  plaintiff  as  trustee, 
be  being  entitled  under  Code  Civ.  Froc.  S  134, 
to  sue  without  joining  with  him  the  beneficiary. 

3.  Where  a  note  Is  indorsed  in  blank,  posses- 
sion creates  a  presumption  of  ownership. 

Appeal  from  common  pleas  circuit  court  ot 
Darlington  county;  Buchanan,  Judge. 

Action  by  J.  R.  Watford  against  3.  K. 
Wlndliam  &  Co.  From  an  order  striking  out 
parts  of  defendants'  answer,  they  appeal. 
Affirmed. 

Geo.  W.  Brown,  for  appellant  Spears  A 
Deiinls,  for  respondents. 


JONBS,  J.  The  appeal  in  this  case  is  from 
an  order  of  Judge  Buchanan  striking  out  por- 
tions of  defendants'  answer  as  irrelevant 
The  complaint  and  answer  are  as  follows: 

"(1)  That  the  defendants,  J.  K.  Windham 
and  A.  J.  A  Ferrltt  are  and  were  at  the 
tunes  hereinafter  mentioned  co-partners  in 
trade,  trading  under  the  firm  name  and  style 
of  J.  K.  Windham  &  Co.,  at  Lamar,  S.  C. 

"(2)  That  the  defendants  hereto,  at  Lamar, 
8.  C,  made  and  executed  their  promissory 
note  in  writing,  bearing  date  on  the  Ist  day 
of  March,  1900,  whereby  they  promised  to 
pay  to  J.  R.  Watford,  or  order,  at  Lamar,  S. 
O..  the  sum  of  $500,  on  or  before  the  1st 
day  of  January,  1901;  and,  although  the  said 
note  became  due  and  payable  before  the 
commencement  of  this  action,  yet  the  defend- 
ants have  not  paid  the  same. 

"(3)  That  payment  has  been  demanded  and 
refused. 

"(4)  And  the  plaintiff  further  says  that  he 
is  now  the  lawful  owner  and  holder  of  the 
said  note,  and  that  the  defendants  are  Justly 
indebted  to  him  thereupon  in  the  sum  of  $500 
principal,  together  with  interest  at  the  rate 
of  seven  per  cent  per  annum  tmtil  paid. 
Wherefore  the  plalntUf  demands  Judgment 
against  the  defendants  for  the  said  principal 
sum  and  Interest" 

The  defendants,  answering  the  complaint 
of  the  plaintifC  In  the  case  above  stated,  say: 

"(1)  That  they  admit  the  allegations  con- 
tained in  the  plaintiff's  complaint  numbered 
1,  2,  and  3. 

T  S.  8n  BlUi  and  Notes,  vol.  7,  Cent  Dlf.  I  U». 


"(2)  That  upon  information  and  belief  they 
deny  the  truth  of  the  allegations  contained  In 
paragraph  4  of  plaintiff's  said  complaint,  ex- 
cept as  hereinafter  specifically  admitted. 

"(3)  That  for  a  further  defense  these  de- 
fendants allege  that  on  January  6,  1899,  they 
borrowed  from  Annie  Watford  the  sum  of 
$484,  and  gave  their  promissory  note  there- 
for, payable  to  her  order,  on  or  before  the 
1st  day  of  January  thereafter,  which  said 
note  was  indorsed  in  blank  by  the  said  Annie 
Watford.  That  on  or  about  the  20th  day  of 
February,  1900,  these  defendants  were  sent 
for  by  plaintiff,  and  the  defendant  J.  K. 
Windham  went  to  see  him.  The  plaintiff 
stated  to  blm  that  his  wife  requested  that 
defendant  take  up  said  note,  and  give  a  new 
note,  payable  to  the  plaintiff.  Said  defend- 
ant went  in  to  see  the  said  Annie  about  It 
but  she  was  then  In  extremis,  and  unable  to 
talk  about  business  matters.  The  plaintiff 
further  stated  to  said  defendant  that  $125  of 
the  money  belonged  to  the  estate  of  Henry 
Mnnroe  Du  Boee.  Tliat  the  said  Annie  bud 
turned  over  said  note  to  him  with  the  ex- 
press wish  and  purpose  that  be  be  a  father 
to  all  her  children,  and  that  they  be  as  chil- 
dren to  him.  That  when  the  money  came  in 
on  the  new  note  that  be  pay  $100  each  to 
her  two  children  by  her  first  marriage,  Daisy 
Turner  and  Bunyan  Du  Bose,  and  that  he 
divide  the  balance  between  himself  and  Mary 
Watford,  an  infant  child  born  of  the  second 
marriage  of  the  plaintiff.  That  thereafter 
the  plaintiff  came  to  the  defendant  with  the 
note  aforesaid,  and  delivered  it  to  him,  where- 
upon the  defendant  relying  upon  the  state- 
ment of  the  plaintiff,  and  In  Ignorance  of  the 
legal  rights  of  the  parties  concerned,  exe- 
cuted and  delivered  the  promissory  note  set 
forth  and  described  in  paragraph  2  of  plain- 
tiff's said  complaint 

"(4)  That  the  said  Annie  Watford  was 
twice  married.  Her  first  husband  was  Henry 
Munroe  Du  Bose,  who  departed  this  life  tes- 
tate in  the  year  1890.  John  W.  Du  Bose  was 
named  in  said  will  and  duly  qualified  as  the 
executor  thereof.  That  two  children  were 
bom  of  the  marriage  of  the  said  Annie  Wat- 
ford with  the  said  Henry  Munroe  Du  Bose,  to 
wit  Daisy  Turner  and  Bunyan  Du  Bose,  who 
are  Infants  under  the  age  of  twenty-one 
years;  and  on  October  1,  1894,  the  said  Annie 
Watford  was  duly'  appointed  and  qualified  as 
the  general  guardian  of  the  said  minors. 

"(5)  That  after  the  death  of  the  said  Henry 
Munroe  Du  Bose  the  said  Annie  Intermarried 
with  the  plaintiff,  of  which  marriage  one 
child  was  bom,  Mary  Watford,  who  is  an 
Infant  under  the  age  of  foui'teen  years.  That 
on  the  2l8t  day  of  February,  1900,  the  said 
Annie  Watford  departed  this  life  Intestate, 
and  W.  Albert  Parrott  Esq.,  has  been  ap- 
pointed by  the  probate  Judge  for  Darlington 
county  as  the  administrator  of  her  personal 
estate,  and  has  qualified  as  such  administra- 
tor. 
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"(6)  That  before  the  maturity  of  the  note 
sued  upon  the  defendants  were  notified  not 
to  pay  the  anpount  represented  by  the  note 
sued  upon  to  the  plaintiff,  and  this  notice 
was  received  from  J.  Ij.  Mlchle,  probate  judge 
for  Darlington  county,  and  from  the  said 
Albert  Parrott,  administrator;  whereupon  the 
defendants  took  legal  advice,  and,  guided 
thereby,  refused  to  pay  to  the  plaintiff  the 
sum  represented  by  the  note  sued  on,  and  de- 
posited the  money  in  the  People's  Bank  of 
Darlington,  to  answer  the  result  of  such  liti- 
gation as  might  be  had,  whereby  the  Interest 
of  the  several  claimants  was  determined. 

"(7)  That  the  defendants  are  advised  that 
they  made  a  mistake  In  executing  and  deliv- 
ering the  note  described  in  the  complaint, 
and  they  so  allege.  They  further  say  that 
they  have  acted  with  endre  good  faith  In 
the  whole  matter;  that  W.  Albert  Parrott, 
as  administrator  of  Annie  Watford,  Is  a 
necessary  party  to  the  action  that  the  rights 
of  all  concerned  may  in  this  suit  be  deter- 
mined; and  that  the  money  owing  by  the 
defendants  is  on  deposit  in  the  bank,  and 
win  there  remain  until  the  court  shall  deter- 
mine to  whom  It  belongs. 

"(8)  The  defendants  further  allege  that  the 
said  Daisy  Turner,  by  her  attorneys.  Woods 
&  McFarlan,  are  now  demanding  of  these 
defendants  certain  Interests  which  she  claims 
In  the  note  sued  upon;  wherefore  these  de- 
fendants pray  for  an  order  of  this  court  to 
make  W.  Albert  Parrott,  as  administrator  of 
the  said  Annie  Watford,  a  party  defendant  to 
this  action,  and  that  he  be  required  to  pro- 
tect the  Interests  of  his  intestate  as  he  may 
be  advised,  and  for  such  other  and  further 
relief  as  to  this  court  may  seem  meet." 

The  portions  of  the  answer  stricken  out 
were  paragraphs  3,  4,  5,  C,  7,  and  8  abovfc 
We  think  there  was  no  error.  Under  section 
181  of  the  Code  of  Civil  Procedure,  irrelevant 
matter  in  a  pleading  may  be  stricken  out  on 
motion.  The  matter  stricken  out  in  this  case 
iB  clearly  irrelevant,  having  no  substantial 
relation  to  any  matter  In  controversy,  and, 
if  proven  as  alleged.  It  would  not  defeat 
plaintiff's  right  to  recover  upon  the  note, 
which  defendants  admit  they  executed  to 
plaintiff. 

If  it  be  true,  as  suggested  in  the  answer, 
that  plaintiff  was  charged  with  a  trust  In 
the  disposition  of  the  proceeds  of  said  note 
when  collected,  that  Is  not  a  defense  that 
would  avail  defendants;  and  under  section 
134  of  the  Code  a  trustee  of  an  express  trust, 
CH*  any  person  with  whom  or  In  whose  name 
a  contract  Is  made  for  the  benefit  of  another, 
may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  Is  prosecuted. 

It  does  not  appear  from  anything  alleged 
in  the  answer  that  the  original  note  for  which 
the  note  sued  on  was  given  was  not  the 
property  of  the  plaintiff;  on  the  contrary,  it 
appears  that  the  old  note  to  Annie  Wai:ford 
was.  In  the  lifetime  of  Annie  Watford,  in 


the  bands  of  the  plaintiff,  indorsed  by  said 
payee  In  blank,  and  was  delivered  by  plain- 
tiff to  defendant  when  the  note  sued  on  was 
executed.  The  order  of  the  court  was  favor- 
able to  defendants  In  striking  out  said  por- 
tions of  the  answer  and  permitting  them  "to 
amend  their  answer  by  Inserting  therein  sucli 
allegations  as  they  may  be  advised,  or  suffi- 
cient to  plead  a  want  of  consideration  be- 
tween themselves  and  plaintiff." 

The  Judgment  of  the  dicult  court  ia  af- 
firmed. 


(64  8.  C.  5U) 
MYERS  T.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.     Oct.  10, 
1902.) 

CARRIERS— ACTION  BT  PASSENQBR— BVIDBNCB 
—ISSUES. 

1.  Where  a  passenger  bought  a  limited  ticket, 
j  but  missed  the  connecting  train  at  a  junction, 

and  took  the  next  train  after  the  time  limit  had 
{  expired,  there  is  sufficient  evidence  to  go  t»  th* 
jury  on  the  question  of  exemplary  damages, 
where  the  conductor,  after  full  explanation,  col- 
lected fare  on  threats  of  expulsion. 

2.  Where,  on  threats  of  expulsion,  a  passen- 
ger pays  a  fare,  but  does  not  leave  the  car,  it  it 
error  to  submit  the  question  of  expulsion  to  the 
jury  in  an  action  against  the  railroad  compao; 
for  damages. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Benet,  Judge. 

Action  by  Essie  Myers,  by  her  guardian, 
T.  S.  Myers,  against  the  Southern  Railway. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

B.  L.  Abney,  Joseph  W.  Barnwell,  and 
Robert  Aldrich,  for  appellant  Davis  &  Best 
for  respondent 


JONES,  J.  The  plaintiff,  a  young  woman 
between  14  and  18  years  old,  bought  a  ticket 
for  passage  over  the  defendant's  railroad  from 
Allendale  to  Orangeburg  by  way  of  Black- 
ville  and  BranchvIUe,  limited  by  its  terms 
to  12  p.  m.  on  the  3d  day  of  February,  1901. 
When  she  reached  BlackviUe,  the  connecting 
train  at  that  point  between  Augusta  and 
Branchvllle  bad  left,  and  the  plaintiff  stayed 
at  Blackvllle  with  a  friend,  without  expense, 
the  night  of  the  3d  day  of  February.  The 
next  morning,  after  expiration  of  the  time 
limit,  she  boarded  the  first  train  to  Branch- 
vllle. When  she  presented  said  ticket,  the 
conductor  reftised  to  receive  it,  saying  that, 
if  the  plaintiff  did  not  pay  the  fare,  he  woold 
have  to  put  her  off;  and  when  she  explained 
the  circumstances  under  which  she  had  failed 
to  use  the  ticket  before  its  expiration,  as 
stated  above,  the  conductor  replied  that  be 
could  not  help  that.  Thereupon  she  paid 
the  fare  demanded  from  BlackviUe  to  Branch- 
vllle, and  on  boarding  the  train  from  Brancb- 
TUle  to  Orangeburg  was  compelled  to  pay  the 
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fare  between  said  points,  both  fares  amount- 
ing to  about  $2.  Tbe  complaint  was  for  both 
actual  and  exemplary  damages,  and,  after 
alleging  facts  substantially  as  above  set  forth, 
charged  that  the  action  of  the  defendant 
company  was  willful,  wanton,  and  malicious, 
and  that  by  reason  of  the  aforesaid  facts 
the  plaintiff  bad  been  greatly  outraged,  hu- 
miliated In  her  feelings,  and 'caused  to  suffer 
great  mental  anxiety,  to  her  damage  $1,500. 
The  Jury  rendered  a  verdict  for  $237.50.  The 
defendant  offered  no  testimony,  and  In  open 
court,  before  the  jury  were  instructed,  ad- 
mitted liability  for  actual  damages  to  the 
amount  of  $2,  the  car  fares  paid  to  the  con- 
ductor as  stated. 

The  appellant's  exceptions  are  to  the  charge 
of  the  court  to  the  jury,  and  relate  to  the 
question  of  exemplary  damages,  as  follows: 
"(1)  That  It  to  respectfully  submitted  that  his 
honor  the  presiding  judge  erred  in  instruct- 
ing the  jury,  as  requested  in  part  by  plain- 
tiff: 'That  if  the  jury  believe  that  if  the 
plaintiff  presented  her  ticket  to  the  conductor 
while  traveling  on  the  aforesaid  train  for 
Orangeburg,  and  the  conductor  refused  to 
receive  It,  and  demanded  additional  fare  to 
Orangeburg,  threatened  to  eject  plaintiff  un- 
less such  additional  fare  was  paid,  then,  in 
that  case,  in  addition  to  actual  damages, 
plaintiff  would  be  entitled  to  recover  exem- 
plary damages;  provided  the  Jury  find  that 
the  plaintiff  was  treated  with  indignity,  Insult, 
or  contempt;  and  tn  adding  thereto  the  words: 
'I  do  say  that,  if  the  conduct  of  the  conductor 
amounted  to  insult  or  contempt,  it  would"  be 
a  basis  for  exemplary  or  punitive  damages.' 
Whereas  it  is  submitted  that  there  was  no 
evidence  on  tbe  part  of  the  plaintiff  showing 
indignity.  Insult,  or  contempt,  or  from  which 
the  jury  were  authorized  to  Infer  such  in- 
dignity, insult,  or  contempt,  or  for  which 
they  would  be  authorized  to  give  exemplary  or 
punitive  damages.  (2)  In  charging  the  jury 
that:  'If  the  plaintiff  was  entitled  by  her 
ticket  to  be  taken  from  Allendale  to  Orange- 
burg, and  If  she  was  ejected,  or  threatened 
to  be  put  off,  and  if,  under  the  influence  of 
such  a  threat  of  being  put  off,  she  did  pay 
the  fare  to  prevent  being  put  off,  then  It  will 
be  left  for  you  to  say  whether  that  would 
amount  to  a  technical  ejection  or  not;  and 
If  the  conduct  of  the  conductor.  In  so  threat- 
ening, was,  in  the  language  of  the  complaint, 
willful  or  wanton,  then  It  would  be  a  ground 
of  punitive  damages  in  whatever  amount  you 
might  think  justifiable,  not  more  than  the 
amount  claimed  or  more  than  in  your  opinion 
ought  to  be  granted.'  Whereas  It  Is  sub- 
miltted  that  there  Is  no  evidence  on  the  part 
of  the  plaintiff  from  which  wanton  or  willful 
conduct  could  reasonably  be  inferred  by  the 
Jury,  no  evidence  that  plaintiff  was  ejected, 
or  any  other  evidence  warranting  the  jury 
m  finding  punitive  damages.  (3)  In  refusing 
to  charge  tbe  first  request  submitted  by  de- 
fendant. In  tbe  following  words:     That  tbe 


damages  which  plahitiff  could  possibly  re- 
cover in  the  present  suit  for  any  delay  In 
making  connection  is  limited  to  the  expense 
incurred  by  her  by  reason  of  such  delay,' 
without  adding  any  other  words  thereto;  and 
In  further  adding  thereto  the  words:  'That 
does  not,  of  course,  prevent  the  jury  from 
considering  the  question  of  punitive  damages.' 
Whereas  it  Is  submitted  that  there  is  no  evi- 
dence on  the  part  of  the  plaintiff  from  which 
the  Jury  were  authorized  to  find  punitive  dam- 
ages for  the  delay  alleged  In  the  complaint 
and  referred  to  in  the  evidence.  (4)  In  re- 
fusing to  charge  the  second  request  submitted 
by  defendant:  'That,  even  If  the  jury  find 
that  the  plaintiff  was  wrongfully  compelled 
to  pay  her  fare  from  BlackvlUe  to  Orange- 
burg, tbe  only  damages  they  could  find  for  the 
plaintiff  Is  the  amount  paid  by  her  for  her 
ticket  from  Blackville  to  Orangeburg,  admit- 
ted by  defendant  to  be  $2.00,  Inasmuch  as  no 
physical  Injury  was  inflicted  upon  plaintiff 
nor  any  Insult  nor  Indignity;'  and  further, 
In  adding  to  the  said  request  the  following 
words:  1  cannot  so  charge  you.  The  last 
part  would  ask  me  to  sny  what  is  or  is  not 
in  evidence.  If  there  was  no  evidence  what- 
soever on  the  question  of  willful  conduct  on 
the  part  of  the  conductor,  I  might  charge 
you  that;  but,  as  I  have  said  to  counsel"  be- 
fore, where  there  is  any  evidence,  no  matter 
how  Blight,  tending  .to  show  willful  or  wanton 
or  malicious  conduct  on  the  part  of  a  con- 
ductor of  the  railway  company,  the  court 
Is  not  allowed  to  say  to  the  jury  that  It  was 
not  sufficient,  and  I  cannot  say  here  that 
there  Is  none.  Therefore  the  request  Is  re- 
fused.' Whereas,  it  Is  submitted  that  there 
was  no  evidence  whatsoever  from  which  the 
jury  were  authorized  to  infer  willful,  wanton, 
or  malicious  conduct  on  the  part  of  the  con- 
ductor. (5)  In  charging  the  jury  as  follows: 
'I  have  to  say  to  you  that  you  must  look 
into  the  testimony,  and  see  whether  she  [tbe 
plaintiff]  has  made  a  good  claim  for  vindic- 
tive or  punitive  damages.  Was  the  conduct 
of  the  railway  conductor.  If  he,  as  alleged, 
threatened  to  put  her  off  unless  she  paid,— 
was  that  a  willful  act  on  his  part,  or  a  wan- 
ton or  malicious  act?  Was  it  such  an  act 
as  subjected  her  to  indignity,—  such  as  would 
humiliate  her  In  the  presence  of  others?  If 
BO,  then  you  would  have  to  say  whether,  on 
that  account,  she  should  have  vindictive  dam- 
ages. There  Is  no  doubt  that  railway  com- 
panies are  liable  In  damages  when  their  serv- 
ants, through  whom  they  act,  subject  pas- 
sengers, who  are  in  their  cars,  to  Indignity 
or  oppression,  or  conduct  themselves  towards 
them  In  a  way  that  shows  utter  disregard 
of  their  feelings  or  thehr  rights,  and  humiliate 
them  In  the  presence  of  others.'  Whereas, 
It  is  submitted  that  there  was  no  evidence 
on  tbe  part  of  the  plaintiff  from  which  the 
jury  were  authorized  to  Infer  indignity,  or 
oppression,  or  disregard  of  the  feelings  of  the 
plaintiff,  or  tending  to  humiliate  her  in  th« 
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presence  of  others,  or  showtng  that  the  con- 
dnct  of  the  conductor  was  willful,  wanton,  or 
malicious." 

It  win  be  observed  that  these  exceptions 
all  make  the  point  that  there  was  no  evi- 
dence to  go  to  the  Jury  on  the  question  of 
exemplary  damages.  The  testimony  was  to 
the  effect  stated  above,  and,  in  our  opin- 
ion, was  such  as  to  warrant  submitting  the 
issue  to  the  Jury.  The  defendant  conductor 
was  Informed  by  plaintiff  of  the  circum- 
stances under  which  she  claimed  the  right 
to  use  said  ticket  as  passenger.  The  de- 
fendant makes  no  exception  to  the  charge 
of  the  court  to  the  effect  that,  as  matter 
of  law,  plaintiff,  in  the  circumstances  stated. 
If  true,  had  the  right  to  use  said  ticket  for 
passage  on  said  train;  and,  indeed,  on  the 
trial  defendant  admitted  liability  for  ac- 
tual damages.  It  was  fairly  left  to  the 
Jury  In  other  portions  of  the  charge  to 
determine  whether  defendant's  agent  was 
merely  negligent  in  his  conduct  or  wheth^ 
he  was  acting  willfully  or  wantonly.  If 
defendant's  agent,  conscious  of  plaintifTs 
right  as  passenger,  nevertheless  Invaded  that 
right  by  exacting  and  coercing  an  unlaw- 
ful payment  of  money  under  threat  of  ex- 
pulsion from  the  train,  bia  conduct  was 
wHlful  or  wanton,  such  as  would  subject 
defendant  to  exemplary  damages. 

In  addition  to  the  matter  Just  considered, 
the  second  exception  involves  another  point 
It  is  complained  that  the  court  left  It  to  the 
Jury  to  say  whether  the  conduct  of  defend- 
ant's agent  amounted  to  a  "technical  ejec- 
tion." Respondent  argues  that  there  was 
a  technical  ejection,  and  cites  as  authority 


Railroad  Co.  r.  Eskew,  86  Ga.  641,  12  S.  E. 
1061,  22  Am.  St.  Rep.  492.  The  case  does 
not  sustain  respondent's  view.  The  language 
of  the  court  is:  "Although  the  conductor 
neither  used  physical  force  to  expel  the 
plaintiff  from  the  train  nor  was  immediate- 
ly present  when  the  plaintiff  left  the  train 
at  Conyers,  yet  it  was  in  fact  an  expulsion 
If  the  plaintiff  Alighted  against  his  own  will, 
and  as  an  act  of  obedience  to  the  con- 
ductor's previous  command."  This  has  no 
applicability  to  a  case  where  the  passen- 
ger does  not  leave  or  Is  not  put  off  the 
train.  In  the  case  before  us  the  passenger 
never  left  the  train  under  threat  or  com- 
mand or  otherwise,  and  we  are  at  a  loss 
to  conceive  how  the  matter  of  ejection  from 
the  train  could,  in  any  view,  be  submitted  to 
the  Jury.  Plaintiff's  case  was  not  based 
upon  any  unlawful  ejection  from  the  train, 
but  was  based  upon  an  unlawful  and  wan- 
ton coercion  of  the  payment  of  money  un- 
der threat  of  expulsion  from  the.  train. 
Such  an  issue  was  not  only  foreign  to  the 
case  as  alleged  and  proven,  but  it  was 
harmful  to  submit  it  to  the  Jury,  because 
under  such  instruction  the  Jury  may  have 
supposed  that  they  were  at  liberty  to  treat 
the  case  as  one  in  which  there  had  been. 
In  effect,  an  unlawful  ejection  from  the 
train.  It  is  true,  the  verdict  of  the  jury 
was  not  very  large,  but  we  are  unable  to 
ascertain  the  extent  the  Jury  were  influenced 
by  the  erroneous  charge  by  any  considera- 
tion of  the  amount  of  the  verdict 

■The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  case  remanded  for  a  new 
trial. 
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(131  N.  C.  234) 

MOTT  T.  SOUTHIBHN  KY.  CO. 

(Sapreme  Court  ot  North  Carolina.     Nov.  11, 

1902.) 

RAILROAD  I:MPL0Y£— ASSUMPTION  OV  RISK. 
1.  PriT.   Laws   1897,   c.   56,   which   proTides 
that  any  "seryaut  or  employ^  ot  a  railroad  com- 

Eany"  who  shall  anfiei-  injury  in  the  course  ot 
is  employment  by  any  defect  in  machinery 
shall  be  entitled  to  maintain  an  action  against 
such  company,  renders  inapplicable  the  doc- 
trine ot  assumption  of  risk  in  case  of  a  servant 
injured  while  assisting  In  the  removal  of  a  tire 
from  an  engine,  through  defendant'!  negli- 
gence; the  statute  not  being  limited  to  em- 
ployes running  trains,  but  embracing  all  serv- 
ants of  railway  companies. 

Appeal  from  superior  court,  Iredell  county; 
Sbaw,  Judge. 

Action  by  Obas.  D.  Mott  against  tbs  South- 
em  Itallway  Company.  From  a  Judgment 
for  defendant  plaintUC  appeals.    Reversed. 

Long  &  Nicholson,  Armfleld  &  Turner,  and 
W.  G.  Lewis,  for  appellant.  P  H.  Bnsbee, 
tot  appellee. 

CLARK,  J.  The  plaintiff  was  Injured 
while  In  the  employment  of  defendant  com- 
pany. He  was  ordered  by  one  who  bad  a 
right  to  command  him  to  aid  a  foreman  to 
take  a  tire  off  an  engine,  which  tire  weighed 
800  or  1,000  pounds,  and  had  to  be  heated 
red  hot  to  obtain  the  expansion  necessary  to 
secure  its  removal.  The  plaintiff  alleges  that 
while  he  was  engaged  In  helping  to  remove 
this  tire  It  slipped  by  the  negligence  of  de- 
fendant and  its  servants,  as  specifled  In  the 
complaint,  and  fell  upon  the  iron  bar  the 
plaintiff  was  using,  crushing  him  and  Injur- 
ing him  serioasly.  The  jury  found,  upon  is- 
sues submitted  to  them,  that  the  plaintiff 
was  Injured  by  the  negligence  of  the  defend- 
ant as  alleged  In  the  complaint,  and  that 
the  plaintiff  did  not  by  bis  own  negligence 
contribute  to  his  injury,  and  assessed  the 
plaintifTs  damages  at  $500.  The  court  sub- 
mitted, over  plaintiff's  objection,  another  Is- 
sue: "Did  the  plaintiff  assume  the  risk  of 
Injury  when,  he  accepted  service  of  the  de- 
fendant?" To  the  BubmlBsion  of  this  issue, 
the  plaintiff  excepted.  The  jury  responded 
"Yes"  thereto,  and  by  reason  of  such  re- 
sponse the  judge  rendered  a  judgment  In 
favor  of  defendant,  and  plaintiff  appealed. 

The  submission  of  the  Issue  as  to  assump- 
tion of  risk  was  error,  the  finding  of  the  jury 
thereon  Is  immaterial,  and  the  plaintiff  is  en- 
titled to  judgment  upon  the  findings  upon  the 
other  Issues.  The  case  of  Coley  v.  Railroad 
Co.,  128  N.  C.  634,  39  S.  E.  43,  and  same  case 
on  rehearing,  129  N.  C.  407,  40  S.  B.  195,  are 
conclusive  of  this.  Those  cases  have  been  cit- 
ed as  authority  In  Thomas  v.  Railroad  Co.,  129 
N.  O.  892,  40  S.  B.  201;  CogdeU  v.  Railway  Co., 
329  N.  C.  398,  40  S.  E.  202;  Ausley  v.  Tobacco 
Oo.,  180  N.  C.  34,  40  S.  H.  819;  Springs  v.  Rail- 
way Co.,  130  N.  C.  186,  41  S.  E.  100;  besides 
other  cases  at  this  term.  In  Cogdell's  Case, 
supra,  the  point  was  made,  and  so  ruled,  that 
42  S.E.-38Vi 


the  judge,  under  the  authority  of  Coley's 
Case,  properly  refused  to  submit  an  Issue  as 
to  assumption  of  risk  when  the  cause  of  ac- 
tion was  for  Injury  sustained  in  the  course 
of  his  employment  by  a  railroad  employ^. 

The  act  ratified  February  23,  1897  (printed, 
for  some  reason  not  yet '  made  public,  as 
chapter  56  In  the  Private  Laws  of  that  year), 
Is  as  follows: 

"Section  1.  That  any  servant  or  employee 
of  any  railroad  company  operating  In  this 
state,  who  shall  suffer  Injnry  to  his  person, 
or  the  personal  representative  of  any  such 
employee,  who  shall  have  suffered  death,  In 
the  course  of  his  services  or  employment  with 
said  company,  by  the  negligence,  carelessness 
or  Incompetency  of  any  other  servant,  em- 
ployee or  agent  of  the  company,  or  by  any  de- 
fect In  the  machinery,  ways  or  appliances  of 
the  company,  shall  be  entitled  to  maintain  an 
action  against  such  company. 

"Sec.  2.  That  any  contract  or  agreement, 
expressed  or  Implied,  made  by  an  employee  of 
said  company  to  waive  the  benefit  of  the 
aforesaid' section  shall  be  null  and  void." 

In  Coley  v.  RaUroad  Co.,  128  N,  O.  534,  39 
S.  EL  43,  Furches,  C.  J.,  after  an  able  and 
full  discussion  of  the  above  statute  and  its 
bearing  upon  the  doctrine  of  assumption  of 
risk,  says,  at  page  641,  128  N.  C,  and  page 
46,  39  S.  B.:  "The  greater  part  of  the  record, 
consisting  of  prayers  for  instruction  and  the 
judge's  charge.  Is  predicated  upon  the  first 
issue,  the  assumption  of  risk,  which  are  elim- 
inated by  the  view  we  have  taken  of  the 
case.  •  •  •  The  prayers  of  the  defendant, 
mainly,  If  not  all  of  them,  are  addressed  to 
the  assumption  of  risk,  and  it  is  not  necessary 
for  us  to  discuss  them,  after  taking  this  view 
of  the  act  of  1807."  After  full  argument, 
and  most  careful  consideration  on  rehearing, 
the  court  reaffirmed  (129  N.  C.  407,  40  N.  H. 
195)  the  view  expressed  by  the  Chief  Justice; 
Douglas,  J.,  saying  {page  409,  129  N.  C,  and 
page  196,  40  S.  E.)  that  our  statute  Is  "an  nn- 
conditional  abrogation  of  the  kindred  doc- 
trines of  fellow  servaiit  and  assumption  of 
risk,  as  applied  to  railroad  companies";  and 
on  page  410,  129  N.  C,  and  page  197,  40  S. 
E.,  "We  have^  therefore,  no  hesitation  in  hold- 
ing the  act  of  February,  1897,  valid  In  its  en- 
tirety, and  that  it  deprives  all  railroad  com- 
panies operating  in  this  state  of  the  defense 
of  assumption  of  risk,  whether  resting  in  con- 
tract, express  or  implied,  and  whether  plead- 
ed directly,  or  under  the  doctrine  of  fellow 
servant"  No  case  has  ever  been  more  thor- 
oughly argued  and  more  carefully  and  delib- 
erately considered  than  Coley  v.  Railroad  Co. 
It  was  argued  before  us  by  able  counsel  three 
times,— first  at  September  term,  1900,— and 
was  carried  over  under  an  advisarl  to  the 
spring  term,  1901,  when  It  was  reargued  by 
leave  of  the  court;  the  opinion  affirming 
Judge  Hoke,  who  tried  the  cause  below,  being 
written  by  Chief  Justice  Furches.  It  was 
again  argued  on  rehearing  at  fall  term,  1901; 
the  court  reaffirming  Its  former  decision  In  a 


Digitized  by 


v^oogle 


602 


42  SOUTHEASTERN  REPORTER. 


(N.a 


weU-conBldered  oplnJon  by  Mr.  Justice  Dong- 
las.  And  these  opiixlons  have  since  been  ap> 
proved  In  several  cases,  as  already  cited. 

It  was  suggested  here  that  the  act  applied 
only  to  employes  running  the  trains,  but  the 
language  of  the  statute  Is  both  comprehensive 
and  explicit  It  embraces  Injuries  sustained 
by  "'any  servant  or  employee  of  any  railway 
company  •  •  _  ♦  in  the  course  of  his  serv- 
ices or  employment  with  said  company."  The 
plaintiff  was  an  employe,  and  was  Injured  in 
the  course  of  his  service  or  employment 

The  Issue  and  finding  thereon  as  to  assump- 
tion of  risk  being  Irrelevant  and  immaterial, 
the  cause  must  be  sent  back,  with  directions 
to  enter  Judgment  in  favor  of  the  plaintiff 
In  accordance  with  the  findings  upon  the  oth- 
er issues.  House  t.  House  (at  this  term)  42 
S.  E.  546. 

Reversed. 


(131  N.  c.  238) 

RALEIGH  HOSIERY  CO.  et  al.  ▼.  SA> 

LEIGH  &  Q.  R.  OO.  et  al. 

(Supreme  Court  of  North  Carolina.     Not.  11, 

1902.) 

EAIT.ROADS—FIRBS— PRESUMPTION— ROS  IPSA 
LOQUITUR  —  FUEL  —  SEL,ECTION  —  INSTRUC- 
TIONS—DUTY OF  RAILROAD  COMPANT. 

1.  Where,  In  an  action  against  a  railroad 
company  for  loss  by  fire,  it  is  proved  that  the 
fire  was  communicated  by  one  of  defendant's 
engines,  a  presumption  of  negligence  arises 
therefrom;  and  the  burden  is  then  shifted  to 
defendant  to  show  that  it  used  approved  ap- 
pliances, and  that  the  damage  was  from  some 
extraordinary  cause,  beyond  defendant's  con- 
trol. 

2.  In  an  action  against  a  railroad  company 
tor  damages  from  fire  caused  by  sparks  emit- 
ted from  an  engine,  an  instruction  that.  If  the 
use  of  anthracite  coal  lessened  the  danger  of 
throwing  sparks  from  the  smokestack,  it  would 
be  negligence  not  to  nse  such  coal,  was  prop- 
erly refused. 

Appeal  from  superior  court  Wake  county; 
Allen,  Judge. 

Action  by  the  Raleigh  Hosiery  Company 
and  others  against  the  Raleigh  &  Gaston 
Railroad  Company  and  others.  Judgment 
tor  defendants,  and  plaintiffs  appeal.  Re- 
versed. 

Battle  &  Mordecal,  Womack  &  Hayes,  Bus- 
bee  &  Busbee,  and  Shepherd  &  Shepherd,  for 
appellants.  Day  A  Bell  and  F.  H.  Busbee, 
tor  appellees. 

DOUGLAS,  J.  This  was  an  action  orig- 
inally brought  by  the  hosiery  company  to 
recover  damages  for  losses  by  fire  alleged  to 
have  occurred  through  the  negligence  of  the 
defendants.  Upon  their  own  motion,  the  In- 
surance companies  were  made  parties  plain- 
tiff, for  the  purpose  of  participating  In  the 
recovery  to  the  extent  to  which  they  may 
have  paid  the  losses.  The  determination  of 
this  appeal  practically  depends  upon  a  single 
point— whether  the  presumption  of  negli- 
gence arises  from  the  fact  tonnd  or  admit- 
ted, that  the  defendant's  engine  set  fire  to 
the  property.    This  point  is  directly  decided 


in  Hygienic  Plate  Ice  Mfg.  Co.  t.  Raleigh  & 
G.  R.  Co.,  122  N.  C.  881,  29  S.  E.  675,  fre- 
quently called  the  "Ice  Company  Case," 
where  Furches,  J.,  speaking  for  a  unanimous 
court  says  on  page  888,  122  N.  C,  and  page 
577,  29  S.  E.:  "When  the  origin  of  the  fire 
Is  fixed  on  the  defendant  the  presumptlcnt 
then  arises  that  It  was  guilty  of  n^Ugence^ 
and  the  burden  rests  npon  It  to  show  that  it 
used  approved  appliances  In  the  op»atlon 
of  its  road  to  x)revent  the  emission  of  sparks 
and  cinders,  or  that  the  dsmage  was  caused 
by  some  extraordinary  cause  over  which  de- 
fendant had  no  control."  Citing  2  Shear.  & 
R.  Neg.  i  676;  Lawton  T.  Giles,  90  N.  C.  874; 
EIUs  V.  Railroad  Ca,  24  N.  C.  138;  Aycock 
V.  Railroad  Co.,  89  N.  O.  321.  To  these  au- 
thorities may  be  added  Moore  v.  Parker,  91 
N.  C.  275;  Haynes  v.  Gas  Co.,  114  N.  a  203, 
19  S.  E.  344,  26  L.  R.  A.  810,  41  Am.  St  Rep. 
786;  Wood,  Ry.  Law,  1580;  2  Thomp.  Neg. 
H  2284,  2285;  18  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  498.  Ellis'  Case,  dted  by  the  court  in 
Hygienic  Plate  Ice  Mfg.  Co.  y.  Raleigh  &  O. 
R.  Ckk,  supra,  is  the  leading  case,  in  which 
Gaston,  J.,  for  the  court  Isys  down  the  rule 
of  presumed  negligence  as  follows:  "We  ad- 
mit that  the  gravamen  of  the  plaintiff  is 
damage  caused  by  the  negligence  of  the  de- 
fendant But  we  hold  that  whoi  he  shows 
damage  resulting  from  their  act  which  act 
with  the  exertion  of  proper  care,  does  not 
ordinarily  produce  damage,  he  makes  out  a 
prima  facie  case  of  negligence,  which  cannot 
be  repelled  but  by  proof  of  care,  or  of  some 
extraordinary  accident  which  renders  care 
useless."  In  Lawson,  Pres.  Bv.,  the  rule  is 
thus  stated:  "Rule  19b.  But  when  the  thing 
Is  under  the  management  of  the  defendant 
and  the  accident  is  such  as  ordinarily  does 
not  happen  if  those  who  have  its  manage- 
ment nse  proper  care,  a  presumption  of  neg- 
ligence arises  from  the  happening  of  the  acci- 
dent." In  subsection  2  the  author  says: 
"A.'8  property  Is  destroyed  by  sparks  from 
the  locomotive  of  a  railroad  company.  The 
presumption  Is  that  the  sparks  were  negli- 
gently emitted."  Numerous  cases  are  cited. 
The  rule  in  EIUs'  Case  Is  further  strengthen- 
ed by  the  practically  universal  acceptance  of 
the  principle  that  where  a  particular  fact 
necessary  to  be  proved,  rests  peculiarly  with- 
in the  knowledge  of  a  party,  upon  him  resti 
the  burden  of  proof.  Selma,  R.  &  D.  R.  Ca 
T.  U.  B.,  139  U.  S.  660,  567,  11  Sup.  Ct  638, 
85  L.  Ed.  266;  Mitchell  y.  RaUroad  Co.,  124 
N.  C.  236,  32  S.  E.  671,  44  L.  R.  A.  615: 
Hlnkle  v.  Railway  Co.,  126  N.  C.  932,  938^ 
36  S.  E.  348,  78  Am.  St  Rep.  685,  and  cases 
therein  cited.  The  condition  of  the  oiglne 
was  peculiarly,  and  in  fact  exdnslvely,  with- 
in the  knowledge  of  the  defendant 

The  court  below  charged  the  Jury  as  fol- 
lows: "If  the  Jury  should  find  from  the  evi- 
dence that  the  fire  originated  from  the  de- 
fendants' engine,  this  would  not  of  Itself 
cast  the  burden  on  the  defendants  to  prove 
that  the  engine  was  properly  equipped  wlU) 
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spark  arresters  and  skillfully  operated."  In 
this  there  was  substantlai  error,  for  which 
a  new  trial  must  be  ordered. 

There  is  one  other  exception  which  we  will 
briefly  notice.  The  plaintiffs  requested  the 
court  to  charge  as  follows:  "That  If  the  Jury 
shall  find  that  the  use  of  hard  or  anthracite 
coal  In  an  engine  lessens  the  danger  of 
throwing  sparks  or  fire  from  the  smokestack, 
It  1b  negligence  not  to  use  such  coal."  This 
Instruction  his  honor  properly  refused.  The 
courts  have  no  powers  of  legislation.  They 
cannot  say  that  railroads  shall  use  certain 
fuel  or  appliances.  The  most  that  courts  can 
say  Is  that  If  a  railroad  company  or  any 
one  else  falls  to  use  such  reasonable  care  In 
the  selection  and  use  of  Its  fuel  and  ma- 
chinery as  a  man  of  ordinary  prudence,  deal- 
ing with  his  own  affairs,  and  having  a  due 
regard  for  the  rights  and  safety  of  his  fellow 
men.  would  use,  then  such  failure  becomes 
actionable  negligence.  This  Is  but  an  ex- 
emplification of  the  ancient  maxim,  "Sic 
utere  tuo  at  allenum  non  l«edas."  We  are 
not  prepared  to  say,  as  a  matter  of  law,  that 
a  man  of  ordinary  prudence  would,  nnder 
present  conditions,  adopt  the  use  of  anthra- 
cite coal  If  be  could  conveniently  burn  any 
other  kind  of  fuel. 

New  trial. 


(ISl  N.  C.  241) 

IJk.MB  V.  ELIZABETH  OITT. 

(Supreme  Court  of  North  Carolina.     Not.  U, 

1902.) 

BMINBNT    DOMAIN— DAMAGE    TO    PROPBRTT— 
ACTION  TO  RECOVER— EVIDBNCB— IN- 
STRUCTIONS—ISSUBS—SET-OPF. 

1.  Where  plaintiff  sued  to  recover  damages 
for  an  alleged  wrongful  taking  of  a  atrip  of 
land  by  a  city,  and  for  injnries  by  careleas  re- 
moval of  buildings,  and  on  its  appearing  at  the 
trial  that  the  property  had  been  legally  con- 
demned, and  damages  assessed  and  tendered, 
plaintiff  obtained  leave  to  amend  by  striking 
out  the  allegation  of  wrongful  taking,  evidence 
that  the  special  benefit  to  plaintiff's  property 
was  greater  than  the  value  of  the  strip  taken 
became  irrelevant. 

2.  Where,  in  an  action  to  recover  for  negli- 
gence in  removal  of  buildings  by  a  city  from 
land  condemned,  there  was  no  allegation  of 
damages  for  the  cost  of  raising  the  buildings 
after  removal,  the  court  properly  refused  to 
charge  the  jury  to  consider  snch  cost  as  an 
element  of  damages. 

3.  Where,  in  an  action  to  recover  damages 
for  negligence 'in  the  removal  of  buildings  from 
a  strip  of  land  appropriated  by  the  city,  there 
was  no  showing  that  the  special  benefit  from 
the  improvement  had  not  been  considered  in 
making  the  award  of  damages  in  the  condem- 
nation proceedings,  such  8pecia>  benefit,  if  any, 
conld  not  be  set  off  against  the  damages  to  the 
bnildings. 

Appeal  from  superior  court,  Pasquotank 
eonnty;  Allen,  Judge. 

Action  by  E.  F.  Lamb  against  Elizabeth 
City.  From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Reversed. 


Busbee  &  Busbee  and  J.  Heywood  Sawyer, 
for  appellant  B.  F.  Aydlett  and  G.  W. 
Ward,  for  appellee. 

CLARK,  J.  In  this  action  the  plaintiff 
asked  damages  (1)  because  the  defendant  bad 
wrongfully  entered  and  appropriated  a  strip 
of  land  8  feet  at  one  end  and  4.  feet  at  the 
other,  and  293  feet  long,  taken  off  the  front 
of  plalntlfTs  lot  In  widening  the  street,  which 
was  paved  and  otherwise  improved;  (2)  be- 
cause the  defendant  moved  back  "the  build- 
ings and  improvements  from  said  land  In  a 
negligent  and  careless  manner,  to  plaintiff's 
damage  ^00." 

It  appeared  in  evidence  that  the  strip  had 
been  regularly  and  legally  condemned,  and 
the  damages  assessed  and  tendered.  The 
plaintiff  thereupon  obtained  leave,  and 
amended  his  coiiiplalnt  by  striking  out  the 
allegation  of  wrongful  taking.  There  was  a 
great  amount  of  evidence  tending  to  show 
that  the  special  benefit  to  plalntlfTs  property, 
separate  from  the  general  benefit  common  to 
others,  was  very  much  greater  than  the  value 
of  the  strip  takoi.  In  view  of  the  amend- 
ment abandonhig  the  canse  of  action  for 
wrongful  taking  the  strip,  and  the  adjudica- 
tion In  the  condemnation  proceedings  (from 
which  no  appeal  was  taken),  and  tender  of 
the  damages  assessed,  all  this  evidence  be- 
comes Immaterial  and  irrelevant 

As  to  the  other  ground  of  damages,— for 
removal  of  the  buildings  in  a  careless  and 
negligent  manner,— the  plaintiff  testified  that 
the  injury  "to  the  land  and  buildings  was 
about  $300"  by  reason  of  such  negligence. 
It  was  In  evidence  that  the  defendant  paid 
for  their  removal,  and  paid  plaintiff  the  rent 
for  the  same  during  the  time  they  were  nec- 
essarily unoccupied.  The  court  rightly  re- 
fused to  Instruct  the  Jury,  as  prayed  by 
plaintiff,  to  consider  as  an  element  of  dam- 
ages the  cost  of  raising  the  houses  after  they 
were  removed,  for  there  was  no  allegation  of 
such  damages  in  the  complaint. 

But  the  cotnrt  erred  in  instmcthig  the  Jury 
to  deduct  the  value  of  the  special  benefit  to 
the  plaintiff's  land  by  reason  of  the  improve- 
ment. This  was  a  proper  matter  for  consid- 
eration In  the  proceedings  for  condemnation, 
and  hi  assessing  the  amount  of  plaintiCTs 
damages  therein.  They  were  probably  ao 
considered,  as  the  damages  assessed  In  that 
proceeding  were  only  $30.  Such  damages 
were  not  a  projper  subject  for  consideration 
in  this  action,  which  is,  after  amendment  of 
complaint,  solely  for  injury  sustained  In  the 
negligent  and  careless  manner  of  removal  of 
the  buildings,  unless  It  had  been  affirmatively 
shown  that  the  benefit  to  the  plaintiff's  land 
by  reason  of  the  public  improvement  had 
not  been  considered  in  assessing  the  damages 
for  taking  the  land. 

Error. 
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PALMER  T.   WIXSTON-SALEM   RT.   & 

ELECTRIC  CO. 

(Snpremt  Court  of  North  Carolina.    Nor.  11, 

1902.) 

8TREBT   RAILROADS-MOTORMAN-SCOPB    0» 
AUTHORITY— ASSAULT— PROVOCA- 
TION—EFFECT. 

1.  In  an  action  for  assanlt  by  a  motorman 
«i  plaintiff,  who  had  been  a  passenger  on  a 
street  car,  the  fact  that  plaintiff  provoked  the 
assault  was  not  a  defense,  but  was  relevant 
only  to  mitigate  damages. 

2.  Where  a  passenger  on  a  street  car  got  in- 
to an  altercation  with  the  motorman,  and  after 
•lighting  from  the  car  and  depositing  certain 
bundles,  which  he  carried  on  the  sidewalk,  re- 
turned to  the  car,  whereupon  the  motorman 
left  the  car  and  assaulted  plaintiff  iu  the  street, 
plaintiff  was  not  entitled  to  recover,  as  against 
the  company,  for  such  assault;  it  not  being 
committed  by  the  motorman  while  he  was  act- 
ing within  the  scope  of  his  employment  on  the 
car. 

Appeal  from  superior  court,  Forsytb  coun- 
ty; Coble,  Judge. 

Action  by  Alfred  Palmer  against  the  Wln- 
ston-Salem  Railway  &  Electric  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de> 
fendont  appeals.    Reversed. 

Olenn,  Manly  &  Hendren  and  Watson, 
Bnxt<m  &  Watson,  for  appellant  Jones  & 
Patterson,  for  appellee. 

CLARE,  J.  The  plainttfT.  while  •  pas- 
senger on  the  street  car  of  the  defendant, 
and  somewhat  intoxicated,  used  grossly  In- 
sulting words  to  the  motorman.  Arrived  at 
his  destination,  the  plaintiff  got  out,  deposit- 
ed his  bundles  on  the  sidewalk,  returned  to 
the  car,  again  got  into  an  altercation  with 
the  motorman,  turned,  and  left  the  car, 
whereupon  the  motorman  followed  him  up, 
and,  two  or  three  steps  from  the  car,  struck 
the  plaintiff  on  the  back  of  the  head  with  the 
lever  which  controlled  the  car,  knocking  him 
down. 

The  fact  that  the  plaintiff  Invited  the  as- 
sault by  Insulting  language  or  provoking 
conduct  would  not  bar  recovery  in  a  civil 
action,  not  even  when  the  parties  fight  by 
consent  Bell  v.  Hansley,  48  N.  C.  131;  Wll- 
Uams  V.  Gill,  122  N.  C.  967,  29  S.  E.  879; 
Cooley,  Torts  (2d  Ed.)  pp.  183,  187,  190. 
The  rule  in  criminal  actions  is  that  no  words, 
however  violent  and  insulting.  Justify  a  blow, 
but  if  a  blow  follows,  both  are  guilty,  though 
the  party  giving  the  Insult  strikes  no  blow. 
The  Insult  is  not  a  defense,  but  matter  In 
tiltigation  of  punishment  In  a  civil  action, 
f  the  provocation  is  great,  the  Jury  will 
jsually  see  fit  to  return  nominal  or  sm'tCll 
damages;  and,  if  the  amount  is  less  than 
|50,  the  plaintiff  recovers  no  more  costs  than 
damages.  Code,  {  525  (4).  In  the  vdvll  as 
in  the  criminal  action,  the  provocation  is  a 
mitigation,  not  a  defense. 

The  only  questicm  which  remains  is  aa 
to  the  liability  of  the  defendant  for  the  as- 

1 1.  Sm  AiMtttIt  and  Battery,  voL  i,  Cl«ak  Dig.  H 


sault  upon  the  plaintiff.  If  tiie  plaintiff  had 
been  a  passenger,  or  bis  passage  had  not 
been  fully  terminated,  or  if,  when  he  left 
the  car  at  his  destination,  the  employs  had 
immediately  followed  the  passenger  up  and 
assaulted  him,  the  defendant  concedes  that 
there  would  be  no  question  as  to  the  liability 
of  the  company.  Daniel  v.  Railroad  Ca,  IIT 
N.  a  592,  23  S.  B.  327;  Williams  v.  QUI. 
122  N.  C.  967,  29  S.  B.  879;  Strother  v. 
RaihK>ad  Ca,  123  N.  C.  197.  81  S.  E.  38S. 
Here  the  passage  had  terminated  for  the 
passenger  had  deposited  his  bundle  and  then 
returned  to  the  car.  Railway  Co.  v.  Peacock 
(Md.)  14  AtL  709,  9  Am.  St  Rep.  425;  Railroad 
Co.  V.  Boddy  (Tenn.)  58  S.  W.  646,  51  L.  R.  A. 
886;  Creamer  v.  Railroad  Ca  (Mass.)  31  N. 
B.  391,  IG  L.  R.  A.  490,  32  Am.  St  Rep.  456; 
RaUway  Co.  v.  Bates,  103  Ga.  333,  30  S.  B. 
41.  But  the  plaintiff  Insists,  however,  that 
the  defendant  Is  liable,  notwithstanding,  it 
the  motorman  assaulted  the  plaintiff  while 
acting  in  the  scope  of  his  employment  The 
court  so  charged,  and  the  exception  is  that 
the  evidence  as  above  stated  did  not  Justify 
submitting  that  matter  to  the  Jury.  In 
Pierce  t.  Raihroad  Co.,  124  N.  O.  83,  32  &  BL 
399,  44  L.  R.  A.  316,  the  fireman  threw  a 
lump  of  coal  at  a  boy  stealing  a  ride  on  the 
tender  of  a  switching  engine,  in  violation  of 
a  town  ordinance,  knocking  him  from  the 
engine  or  frightening  him  so  that  he  fell  and 
was  run  over  and  killed  by  the  engine,  which 
was  running  backwards.  In  Cook  v.  Rail- 
way Co.,  128  N.  C.  333,  38  S.  E.  925,  a  tramp 
was  stealing  a  ride  under  a  car.  A  flagman 
and  a  brakeman  threw  rocks  at  htm,  strik- 
ing the  rod  under  him,  frightening  him  and 
causing  him  to  get  off  while  the  car  was  in 
motion,  whereby  his  foot  was  caught  and  he 
was  badly  hurt  In  Brendle  v.  Spencer,  125 
N.  C.  474.  34  Sw  E.  634,  the  plaintiff  was 
watering  his  team  at  a  stream;  and  the  en- 
gineer on  a  train  passing  on  a  bridge  above 
wantonly  blew  his  whistle  for  the  purpAse  of 
frightening  the  plaintiff's  horses,  which  ran 
away,  throwing  the  plaintiff  out  of  his  wagon 
and  injuring  him.  In  none  of  these  cases  was 
the  plaintiff  a  passenger,  and  in  the  first  two 
he  was  a  trespasser,  and  In  all  three  the 
company  was  held  responsible.  But  this  was 
because  the  servant  of  the  company  was 
"acting  in  the  scope  of  his  employment^' 
(1.  e.,  on  duty  aa  servant)  when  tlie  tort  was 
committed.  But  here  the  plaintiff  was  nei- 
ther a  passenger,  nor  was  the  employ^  act- 
ing within  the  scope  of  his  employment  The 
court  should  have  told  the  Jury  that  taking 
the  evidence  most  strongly  for  the  pialntUt, 
they  should  answer  the  first  issue,  "No." 
The  employe  in  this  case  had  left  the  car,, 
and  was  not  engaged  in  any  work  or  employ- 
ment for  the  company  at  the  time  of  the  as- 
sault He  had,  for  the  time  being,  aban- 
doned his  post  and  was  not  doing  service 
for  the  company,  as  in  each  of  the  three  cases 
last  cited.  The  assault  was  not  made  while 
the  motorman  was  in  the  line  at  In  the  dl»- 
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charge  of  Ills  duty.  20  Am.  &  Bng.  Bnc. 
lAW  168,  note  1;  Id.  169;  1  Thomp.  Neg. 
{{  625,  526.  If  the  plalntUTs  contract  of 
passage  ha'd  not  terminated,  and  the  plain- 
tiff had  been  assaulted,  'while  on  the  car  or 
npon  leaving  it,  by  an  employ^,  then  the 
company  would  be  liable,  whether  the  em- 
ploy6  was  acting  within  the  scope  of  his  em- 
ployment at  the  time  or  not;  for,  as  was 
said  In  Cook  v.  Railway  Co.,  128  N.  0.,  at 
page  336,  88  S.  B.  925,  it  can  never  be  In  the 
scope  of  an  employe's  service  to  assault  any 
one  wrongfplly.  "  'Acting  within  the  gen- 
eral scope  of  his  employment'  means  while 
on  duty."  Id.  This  Is  the  limitation  upon 
tlie  liability  of  the  company  for  torts  of  Its 
employes  towards  those  not  passengers  or 
under  the  protection  of  the  contract  of  safe 
carriage  at  the  time  of  the  tort  The  law 
can  hardly  be  better  summed  up  than  In  the 
following  extract  from  the  brief  of  the  learn- 
ed counsel  for  the  defendant:  "To  render  the 
defendant  liable,  (1)  the  plaintiff  must  have 
been  a  passenger  on  defendant's  car  at  the 
time  be  was  stricken,  or  stlU  within  the 
sphere  of  its  protection;  or  (2)  the  employ^ 
must  have  been  acting  at  the  time  within 
the  acifpe  of  Us  employment  on  defendant's 
car." 
Ne-T  trial.     . 


(131 N.  c.  nay 

SINCLAIR  et  al.  v.  HUNTLHT  «t  al. 

(Supreme  C6nrt  of  North  CaToIlna.     Nov.  11, 

1902.) 

BJBCTMEINT— DKEDS  —  PRIOR  CONVBTANCBS  — 
COMMON  SOURCE— ESTOPPEL. 

1.  Where  plaintiff's  mother  conveyed  land 
in  eontroveray  to  defendants'  prior  grantor, 
such  conveyance  operated  as  an  estoppel  as 
against  plaintiff  to  claim  the  land  under  a 
deed  from  her  mother,  subsequently  executed. 

2.  Where,  in  ejectment,  plaintiff  failed  to 
prove  a  valid  title  as  against  defendants,  it 
was  not  necessary  for  defendants  to  establish 
their  title. 

Appeal  from  superior  court,  Anson  county; 
McNeill,  Judge. 

Action  by  Mary  B.  Sinclair  and  another 
against  Nancy  J.  Huntley  and  another. 
From  a  judgment  In  favor  of  defendants, 
plaintiffs  appeal.    Affirmed. 

H.  H.  McLendon,  for  api>ellant8.  Jas.  A. 
Lockhart.  for  appellees. 

FURCHES,  C.  J.  This  is  an  action  of 
ejectment,  and  we  are  not  certain  npon  what 
right  the  plaintiffs  claim  the  land  in  contro- 
versy. It  is  admitted  that  both  plaintiffs  and 
defendants  claim  under  Nancy  Rickets,  who 
seems  to  have  been  the  mother  of  the  feme 
plaintiff,  who,  she  alleges,  died  intestate,  and 
that  she  (the  feme  plaintiff)  "Is  one  of  her 
heirs  at  law."  But  in  addition  to  this  allega- 
tion, she  offers  In  evidence  a  deed  from  her 
mother,  Nancy  Rickets,  to  herself,  for  the 
land  in  controversy,  dated  the  9th  of  March, 


1875.  This  makes  a  prima  fade  case  for  the 
plaintiffs,  as  both  plaintiffs  and  defendants 
claim  imder  Nancy.  But  the  defendants  of- 
fer in  evidence  a  deed  from  the  said  Nancy 
Rickets  to  Daniel  Oatewood,  dated  Decem- 
ber 22,  1873;  a  deed  from  Gatewood  to  E.  A. 
Kd wards,  dated  February  19,  1876;  and  a 
deed  from  E.  A.  Edwards  to  the  defendant 
N.  J.  Huntley  (the  feme  defendant),  dated  Oc- 
tober 1,  1886;  and  the  evidence  tends  to 
■show  that  Gatewood,  Edwards,  and  the  de- 
'fcndant  Huntley  have  had  continuous  pos- 
session under  these  deeds.  And  while  there 
was  much  evidence  as  to  the  possession  of 
the  defendants  and  those  under  whom  they 
claim,  and  while  the  court  below  seems  to 
have  considered  that  a  material  question,  we 
do  not  The  only  title  the  plaintiffs  have  is 
derived  from  Mrs.  Rickets,  as  an  heir  at  law, 
or  under  the  deed  dated  the  9th  of  March, 
1875;  and  Mrs.  Rickets  having  conveyed  the 
land  to  Daniel  Gatewood,  December  22,  1873, 
she  had  nothing  to  convey  to  the  plaintiffs  In 
1875,  nor  did  she  have  any  estate  In  this  land 
to  descend  to  the  feme  plaintiff,  as  one  of  her 
heirs  at  law.  As  the  plaintiffs  claim  to  de- 
rive their  title  from  Mrs.  Rickets,  the  deed  to 
Gatewood  was  an  estoppel  upon  them,  and 
they  could  not  proceed  without  first  removing 
It,  upon  the  ground  of  fraud  or  some  other 
cause.  This  tb^y  attempted  to  do,  but  were 
not  successful.  As  the  plaintiffs'  title  failed, 
their  action  failed,  and  it  was  not  necessary 
for  the  defendants  to  establish  their  title; 
and,  for  that  reason,  it  is  not  necessary  to 
discuss  the  question  of  possession  of  defend- 
ants and  those  under  whom  tbey  claim. 

The  plaintiffs'  exceptions  have  been  con- 
sidered, and,  if  any  of  them  could  be  sus- 
tained, they  could  not  affect  the  result,  under 
the  view  of  the  case  the  court  has  taken. 

AiBrmed. 


PARKER  et  al.  v. 


(Ul  N.  C.  264) 
BROWN. 


T  L  S«4i  Estoppel,  vol.  IS,  Cent.  Dig.  {  tl. 


(Supreme  CSourt  of  North  Carolina.     Nov.  11, 
1902.) 

PRINCIPAL    AND     AGENT— CONTRACTOR— PUR- 
CHASE OP  MATERIAL— AUTHORITY 
—EVIDENCE— RATIFICATION. 

1.  Where  a  contractor  altering  a  building  for 
a  specified  price  purchased  lumber  from  plain- 
tiffs therefor,  his  declarations  that  he  was  buy- 
ing the  lumber  for  the  defendant  were  not 
competent  to  prove  his  authority  to  buy  the 
lumber  on  defendant's  credit. 

2.  Where  a  contractor  had  agreed  to  remodel 
defendant's  building,  the  fact  that  lumber  fur- 
nished the  contractor  was  used  in  repairing  the 
building  was  not  evidence  of  a  ratification  of 
the  contractor's  representations  as  to  authority 
to  purchase  the  lumber  for  the  owner. 

3.  Where  the  agency  of  a  contractor  to  pur- 
chase lumber  for  the  owner  was  disputea,  a 
question  asking  the  agent  if  he  was  the  agent 
of  the  owner  for  the  purchase  of  the  lumber 
was  properly  excluded. 

4.  vVhere  a  contractor  agreed  to  remodel  a 
building  for  a  certain  price,  a  statement  by 
the  contractor  to  the  owner  that  he  expected 
the  latter  to  pay  the  bills  for  material,  to  which 
the  owner  made  no  reply,  and  which  neithet 
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party  acted  on,  was  no  evidence,  aa  against  tlie 
owner,  of  the  contractor's  agency  to  purchase 
the  material, 

5.  Where  a  contractor  had  agreed  to  remodel 
a  bnilding  for  a  specific  price,  the  fact  that 
the  owner  paid  the  difference  between  the 
grade  of  lumber  stipulated  for  and  that  fur- 
nished, and  had  the  lumlier  charged  to  the  con- 
tractor at  the  price  charged  for  the  cheaper 
grade,  was  not  evidence  that  the  owner  agreed 
to  be  liable  for  the  lumber  so  famished. 

6.  During  the  performance  of  the  contract, 
plaintiff,  who  had  furnished  materials,  was  told 
by  the  owner  that,  if  be  would  get  an  order 
from  the  contractor,  the  owner  would  pay  the 
same.  Plaintiff  failed  to  do  this,  however,  un- 
til after  the  contractor  had  abandoned  the  con- 
tract, and  until  there  was  nothing  due  him 
thereunder,  whereupon  the  owner  refused  to 
pay  the  same.  Held  to  negative  an  alleged 
agency  of  the  contractor  to  purchase  the  lum- 
ber for  the  owner. 

Appeal  from  superior  court,  Granville  coun- 
ty;  McNeill,  Judge. 

Action  by  8.  W.  Parker  and  another  against 
J.  S.  Brown  to  recoYOT  for  materials  furnish- 
ed. From  a  Judgment  In  favor  of  defendant, 
plaintiffs  appeal.    Afflrmed. 

H.  M.  Shaw  and  3.  W.  Graham,  for  appel- 
lants. T.  T.  Hicks  and  A.  A.  Hicka,  for  ap- 
pellee. 

COOK,  3.  The  bare  representations  or  dec- 
larations made  by  Spencer,  the  contractor,  to 
plaintiffs,  tbat  he  was  buying-  the  lumbw  for 
defendant,  were  not'  competent  to  prove  agen- 
cy for  that  pnrpose  (Jennings  t.  Hinton,  128 
N.  G.  214,  38  S.  E.  863;  Snmmerrow  v. 
Bameh,  128  N.  C.  202,  38  8.  E.  861;  People 
T.  Dye,  75  Cal.  108,  16  Pac.  B37;  Hnbback  v. 
Ross,  96  OaL  426,  31  Pac.  353;  Bergtholdt  v. 
Porter  Bros.  Co.,  114  CaL  688,  46  Pac.  738), 
and  were,  therefore,  properly  excluded.  So 
the  second,  third,  fourth,  and  fifth  exceptions 
cannot  be  sustained.  Spencer  was  a  contract- 
or, and  bad  contracted,  to  repair  and  remodel 
defendant's  dwelling  house  for  a  lump  sum,— 
$1,383.50,— and  to  furnish  all  the  material; 
80  the  single  fact  tbat  the  lumber  was  used 
In  repairing  the  bouse  for  defendant  would 
not  be  any  evidence  of  a  ratification  of  such 
representations  as  Spencer  may  have  made  to 
plaintiffs. 

Whether  the  relation  of  principal  and  agent 
had  been  created  depended  upon  the  authority 
or  power  delegated.  What  that  authority  was 
to  a  question  of  fact;  Its  effect  a  question 
of  law.  Therefore  the  court  properly  exclud- 
ed the  plaintiffs'  question  (to  which  the  first 
exception  is  taken),  "If  he  [Spencer]  was  the 
agent  of  Brown  for  the  purchase  of  the  lum- 
ber." The  agency  being  in  dispute,  the  ex- 
press or  Implied  authority  to  act  must  be 
shown.  The  facts  being  shown,  then  whether 
the  relation  of  principal  and  agent  is  created 
becomes  a  question  of  law  for  the  court  to  de- 
clare, and  not  for  the  witness. 

We  think  his  bonw  properly  sustained  de- 
fendant's motion  to  nonsuit  nnder  the  statute 
(to  which  exceptions  6  and  7  wen  taken). 
it  was  a  "turnkey"  Job.    Spencer  was  bis 


own  principal  In  the  purchase  of  lumber.  He 
quit  the  Job  before  completing  It,  leaving 
notblng  due  to  blm  by  defendant  No  au- 
thority appears  from  the  evidence  to  have 
been  given  Spencer  to  purchase  lumlm  for 
Brown.  "Brown  asked  me  [Spencer]  if  I 
[Spencer]  expected  him  to  pay  the  bills  for 
material  which  I  was  buying.  I  replied  that 
I  had  no  money  to  pay  for  the  same,  and 
would  expect  him  to  do  it"  To  which  Brown 
made  no  reply.  This  is  relied  upon  by  plain- 
tiffs as  some  evidence  to  show  agency,  but 
we  do  not  think  it  does.  Brown  did  not  con- 
sent to  do  so.  His  silence  was  not  an  assent 
Neither  party  acted  upon  It  for  he  completed 
the  Job  (except  about  $40  worth  of  work  to 
be  done),  and  Brown  did  not  buy  or  pay  for  a 
single  item;  nor  was  be  requested  to  do  so. 

Parker,  one  of  the  plaintiffs,  testified  that 
Spencer  desired  to  use  a  cheeper  grade  of 
lumber.  PlahitifTs,  from  whom  he  was  buy- 
ing, had  none  of  that  kind  on  hand,  but  In- 
formed the  defendant  and  Spencer  tbat  they 
had  a  better  grade  of  the  same  kind  of  lum- 
ber which  they  would  furnish  at  an  advance 
price.  Spencer  objected  to  paying  for  the 
better  grade  at  the  advance  price,  and  Brown 
thereupon  put  his.  band  in  his  po(^et  took  out 
some  money,  and  tendered  and  paid  to  plains 
tiffs  the  difference  between  the  price  which 
Spencer  wanted  to  pay  for  the  lumber  and 
the  price  plaintiffs  charged  for  lumber  fur- 
nished; and  this  high-priced  lumber  was  char- 
ged against  Spenca  at  the  price  asked  t<x 
the  cheap  lumber.  This  is  no  evidence  that 
Brown  Iiad  agreed  to  pay  the  bills  of  lumber, 
but  tends  to  show  the  contrary. 

The  conversation  between  plaintiffs  and 
Brown  about  the  bill  In  suit  negatives  tfae  al- 
leged agency.  Brown  told  plaintiffs  to  get 
an  order  from  Spencer,  and  he  would  pay  tt. 
Plaintiffs  (Parker)  told  Brown  tbat  Spencer 
was  fractious,  and  he  did  not  want  to  offend 
him;  tbat  one  Turner,  a  lumber  man,  bad 
followed  Spencer  up  too  closely  with  a  bin, 
and  tbat  Spencer  had  quit  trading  with  blm, 
and  that  he  (Parker)  did  not  desire  to  lose 
him  as  a  customer.  Nor  does  it  establish  any 
liability  against  Brown  on  account  of  such 
promise.  The  promise  was  to  pay  Spencer's 
order  if  plaintiffs  would  get  one.  This  they 
did  not  then  do,  while  Brown  was  In  debt  to 
him,  which  was  in  November.  But  on  the 
28th  of  March  following,  after  Spenca  haa 
quit  the  Job,  and  when  defendant  did  nqt  owe 
him  anythhig,  they  got  an  order,  and  thla  de- 
fendant refused  to  pay.  Hto  liability  on  this 
account,  however,  to  not  serlonsly  pressed, 
and,  as  such  contention  could  not  be  sustained, 
we  will  not  discuss  tt 

There  being  no  «Tor  in  the  ruling  of  the 
court  In  excluding  the  evidence  excepted  to^ 
and  no  evidence  tending  to  show  tbat  defend- 
ant was  Itobte  for  the  bill  soed  npon,  hto  honor 
properly  sustained  the  motloB  to  nonmtt  an- 
der  the  statute. 

No  error. 
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WILLIAMS  T.  IROSI  BELT  BUILDING  ft 

LOAN  ASS'N. 

(Snpreme  Coart  of  North  Carolina.     Not.  11, 

1802.) 

NONRBSIDENT     CORPORATIONS— SERVICB      OP 
SUMMONS— USURY— ACTION  FOR  PEN- 
ALTY-LIMITATIONS. 

1.  Code,  8  874,  providing  that  uo  Justice  shall 
enter  a  jadgment,  where  one  of  the  defendants 
Is  a  resident  of  another  county,  against  a  de- 
fendant who  Is  a  nonresident  of  his  county,  un- 
less process  was  seryed  on  him  10  days  before 
the  return  day,  does  not  apply  to  a  nonresident 
corporation  wliose  secretary  was  served  in  an- 
other county,  pursuant  to  rub.  Laws  1901,  c. 
6;  it  not  having  appointed  an  agent  In  the  State 
on  whom  service  could  be  made. 

2.  Code,  §  3836,  authorizing  an  action  within 
two  years  after  payment  of  usury  to  recover  a 
penalty,  is  to  be  read  with  section  162,  provid- 
ing that,  when  the  defendant  departs  from  or 
resides  out  of  the  state,  ue  time  of  his  absence 
•ball  not  be  deemed  part  of  the  time  limited  for 
commencement  of  the  action. 

Appeal  from  superior  court,  Durham  coun- 
ty; Neal,  Judge. 

Action  by  A.  B.  WUUams  against  the  Iron 
Belt  Building  &'  Loan  Association.  Judg- 
ment for  defendant.  PlaintiCC  appeals.  Be- 
Tcrsed. 

Winston  &  Fuller,  for  appellant  Manning 
&  Fousbee,  for  appellee. 

CLABK,  J.  If  it  be  conceded,  as  defend- 
ant claims,  that  all  previous  proceedings  were 
discontinued  by  the  failure  to  issue  aliases, 
this  action  to  recover  the  penalty  for  usury, 
"double  the  amoimt  of  Interest  paid"  (Code, 
i  3S36),  began  by  the  issue  of  a  summons  by 
a  Justice  of  tbe  peace  May  25,  1901.  This 
•was  served  in  Durham  county  upon  the  secre- 
tary of  tbe  corporation  commission,  as  pro- 
vided by  chapter  5,  Pub.  laws  1901;  the 
defendant  being  a  nonresident  corporation 
doing  business  here,  and  not  having  appoint- 
ed an  agent  in  this  state  upon  whom  serv- 
ice could  be  made.  This  summons  was  re- 
turnable May  30,  1901,  when  the  plaintiff 
obtained  Judgment  for  $200.  Upon  appeal 
to  the  superior  court,  Shaw,  Judge,  at  Sep- 
tember term,  1901,  set  aside  the  judgment  as 
irregular  because  summons  had  not  been 
served  10  days  before  trial  (Code,  {  874),  and 
remanded  tbe  case  to  tbe  Justice,  and  the 
plaintiffs  exception  was  entered  on  the  rec- 
ord. On  January  4,  1902,  the  Justice  dis- 
missed the  action  "in  deference  to  the  ruling 
af  Judge  Shaw,"  and  plaintiff  appealed.  On 
May  30,  1901,  the  plaintiff  began  bis  action 
In  the  superior  court,  alleging  the  Judgment 
(or  $200  he  had  that  day  obtained  before 
the  Justice  of  tbe  peace,  as  above  stated; 
that  the  defendant  held  a  mortgage  against 
the  plaintiff,  claiming  a  balance  due  thereon 
of  $1G0,  under  which  tbe  property  had  been 
advertised  for  sale;  asking  for  a  caflcellatitm 
of  the  mortgage  and  an  injunction.  A  re- 
straining order  was  granted.  These  two  ac- 
tions were  consolidated,  and  at  January 
term,  1902,  a  Jury  trial  being  waived  by  coor 


sent  of  parties,  the  facts  were  found  by 
Neal,  Judge,  who  found,  in  addition  to  the 
above  recitals,  and  sundiy  matters  that  are 
Immaterial  in  the  view  we  have  taken,  that 
the  defendant  had  collected  usury.  It  was 
admitted  that  the  last  payment  of  Interest 
was  made  January  4,  1898,  and  that  the  de- 
fendant was  then,  and  has  been  ever  since, 
a  nonresident  corporation,  upon  whmn  serv- 
ice could  not  then,  nor  at  any  time  since, 
have  been  made  (it  having  no  agent  In  this 
state),  until  the  enactment  of  chapter  5,  Pub. 
Laws  1901,  ratified  March  15th  of  that  year. 
His  honor,  being  of  opinion  that  the  action 
was  barred,  not  having  been  begun  within 
two  years  from  the  last  payment  of  interest, 
decided  against  tbe  plaintiff,  and  authorized 
a  sale  of  plaintiff's  property  for  the  balance 
due  under  the  mortgage. 

Code,  S  874,  on  its  face,  applies  only  to 
cases  in  which  a  Justice's  summons  has  been 
Issued  against  a  defendant  residing  In  an- 
other county,  and  has  no  application  to  a 
case  like  the  present  There  was  error  in 
the  Judgment  at  September  term,  1901,  ^- 
ting  aside  the  Judgment  for  irregularity,  and 
remandtag  the  case  to  the  Justice.  The 
plaintiff  preserved  his  right  to  have  such 
Judgment  reviewed  by  causing  his  exception 
to  be  noted  on  the  record.  Under  chapter 
69,  Pub.  Laws  1895,  action  to  recover  the 
penalty  for  usury  may  be  brought  within  two 
years  after  payment  In  full  of  the  Indebted- 
ness; but  this  debt  having  been  contracted 
prior  to  that  act  under  its  terms,  falls  un- 
der Code,  8  3836,  by  which  action  must  be 
brought  within  two  years  after  the  payment 
of  the  usury  complained  of.  Smith  v.  As- 
sociation, 119  N.  C.  257,  26  S.  B.  40.  But 
this  two-year  prescription  is  subject  to  the 
provisions  of  section  162  of  tbe  Code,  that 
If,  when  a  cause  of  action  accrues  against  a 
person,  he  shall  be  out  of  the  state,  or  shall 
thereafter  depart  therefrom  and  reside  out 
of  the  state,  "the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  a  part  of  the  time 
limited  for  tbe  commencement  of  such  ac- 
tion." "The  time  herehi  limited"  means,  and 
must  mean,  the  time  prescribed  elsewhere 
In  the  Code,  or  In  statutes  amending  or  pass- 
ed as  substitutes  therefor.  The  plain  intent 
of  the  statute  Is  to  put  nonresidents  on  the 
same  footing  as  residents,  and  not  to  pro* 
tect  them  from  an  action  imless  they  have 
been  for  two  years  exposed  to  service  ot 
summons.  Armfield  v.  Moore,  97  N.  C.  84, 
2  S.  E.  847.  It  was  contended  that  this  was 
an  enabling  statute,  and  not  a  statute  of 
limitations.  We  see  no  reason  why  section 
162  does  not  apply  to  this  action,  as  to  any 
other.  It  Is  true  that  the  statute  (Code,  f 
3836)  created  the  Uabnity;  but  that  Is  true 
of  a  great  many  causes  of  action  as  to 
-which,  as  here,  the  statute  prescribes  a  term 
of  yean  -within  which  the  action  must  be 
brought  Code,  8  1498,  gives  the  personal 
representative  a  right  of  action  for  wrongful 
death  of  his  testator  or  intestate,  provided 
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the  action  Is  brought  within  a  year.  In 
Meeklns  t.  Railroad  Co.  (at  this  term)  42 
S.  E.  333,  we  held  that  this  section  was  sub- 
ject to  the  provisions  of  Code,  $  166,  author- 
izing a  new  action  within  one  year  after  a 
nonsuit  By  the  same  reasoning,  the  two 
years  within  which  an  action  may  be  brought 
under  Code,  §  3836,  is  to  be  construed  in 
connection  with  the  provisions  of  section  162, 
which  provides  that,  If  the  defendant  departs 
from  or  resides  out  of  the  state,  such  action 
may  be  brought  within  two  years  after  pro- 
cess can  be  served  upon  him;  otherwise  the 
statute  would  be  Illusory  and  partial  in  favor 
of  nonresidents.  Armfield  v.  Moore,  97  N. 
C.  38,  2  S.  E.  347.  Since  the  enactment  of 
chapter  5,  Pub.  Laws  1901,  will  now  expose 
such  corporations  to  service  of  summcHis, 
cases  like  the  present  will  very  rarely,  If 
ever,  arise  hereafter. 
Error. 


(131  N.  C.  246) 

BEI.I.  T.  WYCOFF,  Sheriff. 

(Supreme  Court  of  North  Carolina.     Nov.  11, 

1902.) 

SHERIFFS— PROCKSS-SBRVICEt-RBTURN— 
DELAY— PENALTIES. 

1.  Where  a  sumnions  was  issued  Juue  27, 
1901,  returnable  at  the  July,  1901,  term  of  the 
court,  and  recited  that  it  was  returnable  on  the 
fifth  Monday  before  the  first  Monday  in  Sep- 
tember, 1901,  and  it  was  not  in  fact  returned 
until  August  6,  1901,  it  was  no  defense  to  an 
action  to  recover  the  penalty  prescribed  by 
Code,  §  2079,  for  the  sheriff's  failure  to  return 
the  same  within  the  time  required,  that  it  was 
his  impression  that  the  summons  was  returna- 
ble at  a  later  date,  and  that  his  failure  was 
occasioned   by   endeavoring   to  obtain   service. 

Appeal  from  superior  court,  Rockingham 
county;   Coble,  Judge.     ' 

Action  by  Ida  L.  Bell  against  J.  H.  Wycoff 
to  recover  a  penalty  against  defendant,  as 
sheriff,  for  his  failure  to  return  a  summons 
within  the  time  required.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

After  the  failure  of  the  defendant  sheriff 
to  make  due  return  of  the  summons  issued 
to  him  In  the  action  of  Ida  L.  Bell  against 
Wm.  T.  Bell,  upon  motion  of  the  plaintiff. 
Judgment  nisi  was  entered  against  him,  un- 
der section  2079  of  the  Code,  by  the  court, 
and  sd.  fa.  Issued.  Upon  the  return  of  the 
scl.  fa.,  his  honor  found  the  facts  from  the 
evidence  submitted  by  plaintiff  and  respond- 
ent, and  thereupon  entered  Judgment  in  fa- 
vor of  the  plaintiff,  and  defendant  appealed. 
The  court  found  the  following  facts:  "That 
the  summons  was  Issued  June  27,  1901,  re- 
turnable to  July  term,  1901,  which  began 
July  29,  1901.  That  the  summons  was  re- 
ceived by  Wycoff,  sheriff,  July  1,  1901.  That 
said  term  of  court  to  which  the  summons 
was  returnable  adjourned  sine  die  August  1, 
1901.  That  said  summons  was  returned  by 
said  sheriff,  Wycoff,  August  6,  1901.  That 
the  clerk  of  the  court  received  the  said  sum- 
mons from  said  sheriff  August  7, 1901.    That 


scL  fa.  was  served  on  Wycoff,  sheriff,  on 
November  28,  1901.  That  Immedlatdy  on  re- 
ceipt of  said  summons  by  said  sheriff  ho 
placed  the  same  in  the  hands  of  one  of  hia 
deputies,  W.  C.  Wooten,  who  lives  In  the  sec- 
tion of  the  county  where  the  said  sheriff  had 
been  informed  that  the  defendant  In  the  said 
action  of  Ida  L.  Bell  against  William  T.  Bell 
had  resided.  That  the  said  defendant  sher- 
iff gave  his  said  deputy  Instructions  to  make 
diligent  search  for  the  said  defendant  Bell, 
and.  If  found,  to  serve  the  paper  on  him  at 
the  earliest  possible  moment  That  some 
time  during  the  month  of  July  the  said  sher- 
iff inet  said  deputy  sheriff,  and  asked  bim 
about  said  summons.  That  the  said  deputy 
Informed  him  that  the  said  defendant  Bell, 
was  not  and  bad  not  been  a  resident  of  the 
state  for  nearly  a  year,  as  he  had  learned  upon 
inquiry,  but  that  one  Thomas  Bell,  the  t&ther 
of  said  defendant.  Bell,  and  who  resided  In 
Iredell  county,  had  Informed  him,  the  said 
deputy,  that  said  defendant  Bell  would  pay 
a  visit  to  his  father's  home  the  latter  part 
of  July  or  first  of  August  of  said  year  1901, 
and  that.  If  he  should  be  allowed  to  hold  the 
said  summons  a  while  longer,  then  he  could 
secure  service  upon  the  said  defendant  Bell. 
That  afterwards,  when  the  said  sheriff  re- 
ceived a  letter  from  A.  J.  Benton,  attorney 
for  the  plaintiff  In  said  action,  he,  the  said 
sheriff,  caused  the  said  deputy  to  bring  said 
summons  In,  when  he  was  Informed  that  the 
deputy  had  learned  from  the  father  of  the 
said  defendant.  Bell,  that  he  was  tmable  to 
come  on  the  expected  visit,  on  accotmt  of 
sickness  In  his  employer's  family.  That 
thereupon  the  said  sheriff  caused  the  said 
deputy  to  make  the  return  which  appears  on 
the  back  of  said  summons,  and  to  return  the 
same  unexecuted,  at  the  same  time  returning 
the  sixty  cents  fees  which  bad  been  advanced 
to  the  said  sheriff  by  the  plaintiff.  That 
when  the  said  deputy  sheriff,  Wooten,  re- 
ceived the  said  summons,  he  was  under  the 
lmpres8l<Hi  that  the  said  summons  was  re- 
turnable at  a  later  day,  to  wit,  the  latter 
part  of  August  of  said  year.  That  the  said 
summons,  on  its  face,  stated  that  It  was  re- 
turnable at  the  courthouse  In  Wentworth  on 
the  fifth  Monday  before  the  first  Monday  In 
September,  1901.  That,  as  soon  as  the  said 
Wooten  received  said  summons,  he  made  dili- 
gent inquiry  for  the  said  defendant,  Wil- 
liam T.  Bell.  That  he  Inquired  of  five  or  six 
persons  who,  In  the  opinion  of  the  said  depu- 
ty sheriff,  Wooten,  were  likely  to  know  the 
said  defendant's  whereabouts,  and  that  all  of 
the  said  people  told  the  said  Wooten  that 
they  did  not  believe  that  the  said  defendant. 
Bell,  was  in  the  state  of  North  Carolina;  but 
that  the  said  deputy  sheriff,  being  anxlou^ 
to  further  discharge  his  du^  In  the  prem- 
ises, w^ut  to  the  father  of  the  said  WilUam 
T.  Bell,  who  Uved  at  the  distance  of  some 
three  miles,  and  Inquired  of  him  of  the 
whereabouts  of  his  said  son,  at  the  same 
time  Informing  him  that  he  had  a  summoni 


Digitized  by 


Google 


N.  C.) 


MoLEAir  T.  BULLABD. 


609 


for  htm  In  a  ndt  oommenced  by  his  vrUe, 
Ida  L.  Bell,  In  the  superior  court  of  Socklng- 
ham  county.  That  the  father  of  the  said 
defendant,  Bell,  Informed  the  said  Wooten, 
deputy  sheriff,  that  his  said  son  was  not  a 
citizen  or  resident  of  the  state  of  North  Oaro- 
lina,  and  had  not  been  for  nearly  a  year,  bnt 
that  he  was  then  a  citizen  and  resident  of - 
the  state  of  West  Virginia,  and  that  he  had 
received  a  letter  from  his  said  son  in  which 
-he  stated  that  he  Intended  to  make  a  visit 
to  his  said  father  and  mother  in  Iredell  coun- 
ty, Jn  the  latter  part  of  July  or  the  first  of 
August,  1901,  and  that  if  the  said  Wooten, 
deputy  sheriff,  would  hold  said  summons  un- 
til said  time,  that  he  could  recover  service  of 
the  same.  That  the  said  deputy,  desiring  to 
accommodate  the  plaintiff  and  secure  service 
for  her,  held  said  summons  until  the  1st  of 
August,  when  he  learned  that  said  defendant 
Bell  was  not  In  the  county  of  Iredell,  and 
that  be  would  not  probably  be  in  said  county. 
That  the  said  deputy  sheriff  held  said  sum- 
mons solely  for  the  purpose,  as  he  conceived, 
of  performing  his  duty  and  accommodating 
the  plaintiff."  It  is  prescribed  by  section 
2079  of  the  Code  that  "every  sheriff  by  him- 
self or  his  lawful  deputy  shall  execute  all 
writs  and  other  process  to  him  legally  issued 
and  directed  within  his  county  •  •  •  and 
make  due  retium  thereof  under  penalty  of 
forfeitinti  one  hundred  dollars  for  each  neg- 
lect, where  such  process  shall  be  delivered 
to  him  twenty  4ay8  before  the  sitting  of  the 
court  to  which  the  same  is  returnable,  to  be 
paid  to  the  party  aggrieved  by  order'  of  the 
court,  upon  motion  and  proof  of  such  delay, 
unless  such  sheriff  shall  show  sufficient  cause 
to  the  court,"  etc. 

Armileld  ft  Turner,  for  appellant     A.  J. 
Burton,  for  appellee. 

COOK,  J.  (after  stating  the  case).  We  sus- 
tain bis  honor  in  holding  that  the  cause  of 
his  delinquency,  as  stated  In  the  facts  found, 
was  insufficient  to  excuse  defendant  from 
the  penalty  Imposed  by  law.  The  lmpres8l(m 
that  the  summons  was  returnable  at  a  later 
date,  to  wit,  the  latto:  part  of  August,  was 
not  made  by  his  reading  the  summons,  as  he 
should  have  done,  for  the  word  "August" 
docs  not  appear  therein.  The  "fifth  Monday 
before  the  first  Monday  In  September"  can- 
not come  the  latter  part  of  August,  so  his 
impression  was  not  obtained  from  the  sum- 
mons which  be  received  and  was  "com- 
manded" to  serve.  Before  undertaking  to 
obey  the  precept,  he  should  have  read  and 
learned  its  contents,  and  known  what  be  was 
commanded  to  do.  This  he  neglected  and 
failed  to  do,  for  which  he  was  InexcusaUe, 
and  will  have  to  bear  the  burden  of  his  own 
(or  his  deputy's)  carelessness.  His  diligence 
in  undertaking  to  locate  the  defendant  and 
to  serve  the  summons  upon  him  when  be 
should  reach  the  county  was  Incumbent  up- 
<m  him,  and  In  doing  so  he  only  discharged 
4S8.B.-88 


his  duty  to  that  extent  Bnt  holding  the 
summons  after  the  return  day,  for  the  pur- 
pose, as  he  conceived,  of  performing  his  duty 
and  accommodating  the  plaintiff,  was  a  mia- 
conception  of  duty,  and  does  not  protect  him 
against  the  penalty.  To  accommodate  the 
plaintiff  waa  no  part  of  his  duty.  An  officer 
should  discharge  his  duties  faithfully  and 
impartially,  and  accommodate  his  acts  and 
doings  to  the  requirements  of  law  and  bis 
oath  of  office,  and  not  to  aid  friends  and  fa- 
vorites, or  to  incur  the  favor  of  any  par- 
ticular person  or  persons.  Why  a  case  so 
utterly  devoid  of  merit  should  be  taken  by 
appeal  to  this  court  we  are  unable  to  con- 
ceive. 
•  Affirmed. 


aa.  N.  0.  tis) 
McLRIAN  et  al.  v.  BUI^LARD. 

(Supreme  Cooit  of  North  Oarolina.    Nor.  18, 
1802.) 

BOUNDAKIES— QUESTION  FOR  JURT. 

1.  Where  testator's  will  attempted  to  divide 
his  land  between  two  sons,  and  in  an  action  by 
one  of  them  to  recover  Us  share  the  dispute 
was  not  88  to  the  boundaries  of  the  land  itself, 
bat  the  qaestiou  was  where  it  was  situated 
with  respect  to  the  dividing  line  between  the 
two  brothers,  as  mentioned  in  the  will,  the 
question  was  one  for  the  jury. 

Appeal  from  superior  court  Scotland  coun 
ty;  McNeil,  Judge. 

Action  by  Mary  B.  McLean  and  othen 
against  W^.  W.  Bullard.  From  a  Judgment 
for  defendant  plalntlffb  appeal    Bevoned. 

John  D.  Shaw,  Jr.,  for  appellants.  Jas. 
A.  Lockhart  for  appellee. 

MONTGOMERY.  J.  The  testator  in  hU 
last  will  and  testament  devised  the  whole 
of  his  real  estate  to  his  two  sons,  and  under- 
took to  make  a  particular  division  of  It  be- 
tween them.  The  language  of  that  part  of 
the  will  is  in  these  words:  "Unto  my  sons, 
Malcomb  and  Daniel,;  I  also  give  and  be- 
queath all  the  lands  which  I  now  possess,  to 
be  divided  between  them  In  the  following 
manner,  to  wit:  Malcomb  shall  have  the 
hundred  acres  granted  to  Daniel  McCay,  ly- 
ing between  the  Big  Bay  and  the  Little 
Shoe  Heel;  also  the  fifty  acres  called  the 
'Watson  Tract'  together  with  all  the  land 
I  own  on  the  east  side  of  the  branch  rising 
In  the  Hoop  Pole  Branch,  except  eight  acres 
of  the  last-mentioned  land,  which  I  hereby 
give  and  bequeath  to  my  said  daughter  Flora, 
to  be  located  by  the  side  of  said  branch. 
My  son  Daniel  shall,  have  my  home  planta- 
tion, together  with  all  the  land  I  own  on 
the  west  side  of  the  branch,  except  eight 
acres  to  be  located  on  the  said  branch,  whicb 
I  give  and  bequeath  to  my  daughter  Isa- 
bella." 

If  the  dividing  line  between  the  brothers 
of  a  certain  portion  of  the  testator's  land,  to 
wit  "the  branch  rising  In  the  Hoop  Pole 
Branch,"  is  to  stand,  then  there  will  remain 
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a  considerable  portion  of  tbe  land  devised 
to  Daniel  and  Malcomb  not  embraced  In  tlie 
attempted  partition  In  tbe  will;  for,  accord- 
ing to  the  evidence  of  the  witnesses  and  from 
tbe  map  Introduced,  there  Is  no  branch  ris- 
ing In  the  Hoop  Pole  Branch.  There  Is  a 
body  of  water,  a  little  north  of  tbe  center 
of  the  Watson  tract,  called  the  "Hoop  Pole 
Fond,"  and  there  is  a  branch  issuing  out  of 
the  pond  and  running  southwardly  through 
another  tract,  called  the  "Williams  Tract," 
upon  which  was  the  home  settlement  of  the 
testator.  If  It  could  be  held  that  the  tes- 
tator Inadvertently  wrote  "Hoop  Pole 
Branch"  for  "Uoop  Pole  Pond,"  we  are  met 
with  tbe  difficulty  that  with  such  construc- 
tion the  pond  would  be  the  source  of  Hoop 
Pole  Branch,  and  In  that  case  tbe  land  In 
dispute  would  He  to  the  north  of  tbe  branch, 
and  not  to  the  west  of  It,  or  touching  It,  and 
therefore  It  would  not  have  been  allotted  In 
the  partition  attempted  under  the  will  to 
Daniel,  but  would  have  remained  under  the 
general  devise,  to  be  partitioned  between  the 
brothers.  The  plalnticr  represents  Malccmb'a 
Interest,  and  she  could  bring  the  action  to 
recover  the  whole  of  the  tract  of  land,  for 
tbe  benefit  of  the  tenants  In  common.  There 
was  error  in  the  Judgment  of  nonsuit 

It  does  not  appear  that  there  Is  much,  if 
any,  dispute  as  to  what  are  the  boundaries 
of  the  laud,  tbe  recovery  of  which  is  sought 
in  the  action;  nor  was  there  any  trouble  in 
fixing  the  description  to  the  land  itself.  The 
only  question  Is,  where  Is  it  situated  with 
respect  to  the  dividing  line  between  the  two 
brothers  as  is  mentioned  in  the'  will?  and 
that  matter  Is  for  the  consideration  of  the 
Jury  under  Instructions  from  tbe  court 

Krror. 

(131  N.  C.  277) 

KECK  T.  AMERICAN  TELEPHONE  ft 

TELEGRAPH  CO.  et  at. 

(Supreme  Court  of  North  Carolina.     Not.  18, 

1902.) 

BBRTANT— INJURIBS-TTNLOADINQ  CAB  OF 

TBLBPHONR  POLES— EVIDENCE 

-StJFFICIENCT. 

1.  PlaiotiS  was  injured  while  unloading  • 
car  load  of  telephone  poles,  and  there  was  evi- 
dence that  the  method  of  unloading  was  tbe 
naaal  one,  and  it  did  not  appear  that  there  was 
any  lack  of  the  necessary  hands,  or  that  the 
standards  ou  the  cars  which  broke  were  infe- 
rior. Held,  that  a  nonsuit  should  have  been 
granted. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Neal,  Judge. 

Action  for  personal  injuries  by  J.  O.  Keck 
against  the  American  Telephone  &  Telegraph 
Company  and  another.  Judgment  for  plain- 
tiff as  against  the  defendant  named,  and  it 
appeals.    Reversed. 

A.  B.  Andrews,  Jr.,  for  appellant  J.  A. 
Barringer,  for  appellee. 

MONTGOMERY,  J.  A  Judgment  upon  the 
rerdict  was  entered  In  favor  of  tbe  defendant 


the  Atlantic  ft  Tadkln  Bailway  Oompuy; 

and,  the  jury  having  found  tbe  issues  in  tft- 
vor  of  the  plaintiff  against  tbe  other  defend- 
ant, the  American  Telephone  ft  Telegrapk 
Company,  judgment  was  rendered  against 
that  company  for  the  amount  of  tlie  lecor- 
ery. 

The  drcimiBtances  connected  with  the  in- 
cident or  transaction  connected  with  wblcA 
the  negligence  of  the  defendant  the  telephone 
company  was  Impated  were  substantially 
these:  The  defendant  railroad  conxpaof 
brought  on  its  cars  a  lot  of  teleph<Hie  p<de8 
from  Wilmington  to  a  point  a  little  north  of 
Greenstraro,  shipped  to  the  defendant  tele- 
phone company.  N.  O.  Wood,  alleged  by  the 
plaintiff  to  have  been  the  superintendent  of 
the  defendant  telephone  company  (which  was 
denied  by  the  defendant),  employed  the  plain- 
tiff to  assist  in  tbe  unloading  of  the  cars. 
The  plan  adopted  for  unloading  was  to  cut 
the  standards  on  one  side  of  the  cars  about 
halfway  through,  and  then  to  send  hands  on 
top  of  the  poles  and  cut  the  wires  which  ran 
across  the  top  of  the  poles,  and  fastened  to- 
gether the  standards  on  both  sides  of  the 
cars.  Usually,  in  unloading  in  that  way, 
when  the  wires  were  cut  the  poles  would 
give  way,  and  easily  roll  off  on  that  side 
where  the  standards  were  cut  When  the 
plaintiff,  however,  bad  cut  the  last  wire,  and 
bad  gotten  back  on  the  other  side  of  the  car, 
the  standards  on  the  opposite  side  (those  that 
had  not  been  cut,  as  well  as  those  that  had 
been  cut)  gave  wa^r,  and  the  plaintiff,  to- 
gether' with  the  poles,  rolled  off  and  was 
hurt.  A  witness  (Goodman)  testified  that 
be  bad  bad  experience  in  unloading  poles, 
that  he  was  employed  at  the  same  time,  and 
that  Keck  stood  where  it  was  usual  to  stand. 
He  said  further  that  tbe  poles  were  loaded 
in  tbe  usual  way.  "No  usual  way  to  unload 
them.  You  can  unload  them  any  way.  Yoa 
can  either  derrick  them  or  unload  them  with 
skids.  •  •  •  Both  Mr.  Wood  and  myself 
Instructed  Keck  how  to  cut  the  wires."  John 
Rives  testified  that  "be  and  Keck  cut  wires 
on  the  top  of  the  standards.  •  •  •  That 
was  the  usual  way  of  unloading  poles.  There 
might  have  been  a  little  curve.  Tbe  side 
we  fixed  for  them  was  a  little  lilgher  than 
the  other."  There  was  no  evidence  that 
there  was  any  lack  of  hands  to  properly  un- 
load the  cars,  nor  was  there  any  evidence 
tending  to  show  that  the  standards  were  in- 
ferior or  unsound,  or  were  too  small  in  sice. 
Everything,  apparently,  was  In  proper  cmidl- 
tion  and  no  mishap  or  danger  anticipated. 
It  seems  to  have  been  an  accident,— *H» 
event  from  an  unknown  cause,"— and  the 
defendant's  motion  for  Judgment  of  nonsoH 
against  the  plaintUT  ought  to  have  beea 
granted. 

Ordinarily  we  would  consider  the  mattera 
concerning  the  other  defense  set  up  by  tiM 
defendant  viz.,  that  the  telephone  line  of  tha 
defendant  was  being  constructed  by  an  inde- 
pendent contractor  at  the  time  ni  tbe  «cc^ 
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dent.  But  aa  it  appeared  In  evidence  tbat 
there  was  a  contract  In  writing  between  the 
defendant  telephone  company  and  the  South- 
em  Bell  Telephone  Company  concerning  the 
construction  of  the  Hue,  In  the  possession  of 
the  defendant,  though  not  before  the  court.  It 
will  be  better  to  await  the  production  of  that 
paper,  In  case  there  la  another  trial  and  that 
defense  la  relied  on.  The  contents  of  that 
contract  were  not  allowed  by  his  honor  to  be 
given  In  evidence,  but  there  was  evidence  to 
the  effect  that  Wood  was  in  the  employment 
of  the  Southern  Bell  Telephone  C!ompany  at 
the  time  of  the  accident,  and  that  tbat  com- 
pany was  doing  the  work.  Id  what  capacity 
it  was  doing  the  work,— whefher  as  agent  or 
as  an  independent  contractor,— must  be  deter- 
mined by  the  written  contract 

New  trial  In  behalf  of  the  defendant  the 
American  Telephone  &  Telegraph  Company, 
for  the  error  pointed  out.    New  trial. 

(131  N.  o.  770) 

STATE  V.  HINTON. 

(Sopreme  Conrt  of  North  Carolina.    Nov.  18, 

1902.) 

KOADS— ROAD  DUTY— RBJaiDHSNCE— BJVIDBNCB. 
1.  On  a  prosecution  for  failing  to  do  road  duty 
in  a  certain  township  it  appeared  that  at  the 
time  defendant  was  summoned  he  was  working 
•ud  reaidiug  in  the  townslilp,  and  bad  been 
there  about  3  weeks  under  an  agreement  to 
stay  60  days;  that  he  had  a  regular  position  in 
a  city,  where  he  voted  and  paid  taxes.  ERs 
wife  was  with  him  lu  the  township,  and  had 
moved  her  belongings  there.  Held,  that  defend- 
ant was  not  liable  to  road  duty. 

Appeal  from  superior  conrt,  Wake  county; 
O.  H.  Allen,  Judge. 

Ivey  Hlnton  was  convicted  of  refusing  to 
do  road  duty,  and  he  appeals.    Reversed. 

mioa  M.  Argo,  for  appeUant  The  AttM^ 
Bey  General,  for  the  State. 

DOUGI*AS,  J.  The  defendant  was  convict- 
ed of  refusing  to  work  the  public  roads  in 
Wake  Forest  township,  he  being  a  resident  of 
the  city  of  Raleigh.  But  one  point  need  be 
considered  for  the  determination  of  this  case, 
as  it  strikes  at  the  root  On  the  trial  the 
court  below  was  asked  by  the  defendant  to 
instruct  the  Jury  that  "if  they  believed  the 
evidence  as  a  whole,  the  defendant  was  enti- 
tled to  a  verdict  of  not  guilty."  This  was  re- 
fused by  the  court,  who,  in  lieu  thereof,  char- 
ged the  Jury  that  "if  they  believed  from  the 
evidence  t>eyond  a  reasonable  doubt  that  the 
defendant  left  Raleigh  with  his  wife  and 
went  to  Mr.  Haywood'a,  hia  wife  taking  all  of 
her  things  with  her  from  Mr.  Adams',  and 
the  defendant  having  a  sleeping  room  at  the 
Baptist  University,  where  he  slept  as  a  serv- 
ant, but  lived  with  his  wife,  and  during  the 
vacation  at  the  college  they  went  to  Mr.  Eiay- 
wood's  under  an  agreement  she  to  cook  for 
an  indefinite  period  and  he  to  work  as  a  labor- 
er for  two  months  unless  called  becli  aooner. 


and  he  was  not  ao  called  back,  and  wbOe  he 
was  so  working  he  was  summoned  to  work 
the  road,  being  one  of  the  hands  on  Hay- 
wood's plantation,  and  liad  willf nlly  refused 
to  work,  they  should  find  the  defendant 
gnUty."  In  tlie  charge,  as  well  as  the  refusal 
to  charge,  there  was  error.  It  appears  from 
the  evidence  that  the  defendant  had  perma- 
nent employment  in  the  city  of  Raleigh, 
where  he  woilced  for  at  least  10  months  In  the 
year,  and  where  he  paid  taxes  and  voted. 
He  worked  at  the  Baptist  University,  where 
he  also  slept;  but  says  that  he  lived  with  his 
wife  at  Mr.  Adams'.  Whether  he  meant  that 
he  took  his  meals  at  the  latter  place,  or  mere- 
ly considered  it  his  home,  does  not  clearly  ap- 
pear; nor  do  we  think  It  material,  as  both 
places  are  in  Raleigh.  During  the  vacation 
at  the  university  he  was  permitted  to  work 
elsewhere,  and  he  made  a  contract  to  work 
on  Mr.  Haywood's  farm  for  60  days,  nnlesa 
sooner  recalled  to  the  university,  to  pay  off  an 
old  debt.  His  wife  also  worked  at  the  same 
place,  and  for  the  same  purpose,  she  receiv- 
ing $3  per  month,  with  board,  for  her  serv- 
ices, and  he  $7.  That  they  should  both  work 
during  their  vacation  at  such  moderate  wages 
to  pay  off  an  old  and  uncollectible  debt,  is 
to  their  credit  We  say  "uncollectible"  be- 
cause he  appealed  in  forma  pauperis.  The 
defendant  did  not  acquire  a  residence  in 
Wake  Forest  township,  where  he  had  bem 
only  three  weeks  when  summoned  to  work 
the  road;  nor  is  there  any  evidence  tending 
to  show  that  he  had  any  such  intention.  On 
the  contrary,  all  the  evidence  tends  to  prove 
that  he  was  there  purely  for  a  temporary  pur- 
pose, with  the  expressed  intention  of  retum- 
hig  to  Ral^h  on  or  before  the  expiration  of 
the  60  days.  But  It  is  contended  that  he  ac- 
quired a  temporary  residence  at  Haywood's, 
Btm  retaining  his  domicile  in  Raleigh.  Sup- 
pose he  had  worked  around  by  the  week  or 
day;  would  he  have  been  liable  to  work  on  ev- 
ery road  near  which  he  happened  to  be  when 
the  road  handa  were  called  out?  Again,  it  is 
urged  that  his  wife  "moved  her  things  to  Mr. 
Haywood's."  Whether  she  carried  them  on 
her  head  or  in  a  two-horse  wagon  does  not  ap- 
pear. In  any  event  we  are  not  prepared  to 
say  that  the  temporary  location  of  a  wife's 
personal  belongings  draws  to  them,  in  law,  . 
the  residence  of  the  husband.  We  have  de- 
cided this  case  upon  the  reason  of  the  thing, 
which  does  not  seem  to  be  in  conflict  with 
any  authorities  or  precedents  called  to  our  at- 
tention. We  do  not  think  that  the  law  in- 
tends to  impose  upon  any  one  the  double  bur- 
den of  working  the  roads  in  different  districts 
at  the  same  time;  and,  as  the  defendant  had 
paid  taxes  for  working  the  streets  of  Raleigh, 
—admittedly  the  place  of  his  domicile,— we 
do  not  think  he  could  be  required  to  worii 
the  roads  in  any  or  every  district  whera  k« 
Iiappened  to  be  temitorarUy  employed. 
Mew  trial. 
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DORSBCIT  7.  OLEMENT-ROSS  MTG.  00. 

(SaprenM  Court  of  North  Carolina.     Not.  11, 
1902.) 

RBLSASB-PBRSONAL  INJURIES-FRAUD— NBiOt 
UGENCE— QUESTIONS  FOR  JURY— BVIDBNCB 
—PLEADING— ASSUMPTION  OF  RISK. 

1.  In  en  action  b7  a  servant  for  injories,  it 
appeared  that  defendant's  agent  prepared  a  re- 
lease without  plaintiff's  knowledge;  that  the 
agent  and  defendant's  phrsician,  who  attended 
plaintiff,  went  to  plaintiff's  house  to  get  him 
to  sign  it;  and  that  plaintiff  could  neither  read 
nor  write.  According  to  plaintiff's  testimony, 
the  paper  was  uot  all  read  to  him,  or  was  in- 
correctly read,  so  that  he  did  not  know  he  was 
signing  a  release,  but  understood  that  he  was 
to  sign  it  so  that  the  doctors  could  get  their 
pay,  and  plaintiff  $15  for  lost  time.  The  re- 
lease was  stated  to  be  in  consideration  of  $9B 
paid  to  plaintiff,  and  it  was  admitted  that  only 
$15  was  paid.  Beld,  that  the  question  of  fraud 
in  procuring  the  release  was  properly  left  to 
the  jury. 

2.  While  inadequacy  of  consideration  may 
not,  alone,,  be  sufflcient  to  set  aside  a  release, 
it  is  proper  evidence  to  be  considered  on  aa 
issue  of  fi'aud  in  obtaiuing  it 

3.  In  an  action  by  a  servant  for  injarles,  it 
was  proper,  on  cross-examination,  for  the  pur- 
pose of  impeachment,  to  ask  defendant's  physi- 
dau,  who  attended  plaintiff  and  participated  in 
procuring  a  release,  whether  he  had  not  wit- 
nessed several  other  releases  of  the  same  char- 
acter for  defendant. 

4.  The  defense  of  assumption  of  risk  by  the 
■errant  must  be  pleaded. 

5.  Plaintiff,  standing  in  an  open  apace,  4  feet 
long  and  18  or  20  inches  wide,  was  required 
to  work  a  sweep  to  which  was  attached  a  block 
and  tackle  by  which  he  was  to  raise  heavy 
logs.  It  was  in  evidence  that  a  person  could 
work  there  without  getting  hurt,  but  also  that 
five  other  persons  had  been  injured.  Held,  that 
the  question  whether  the  place  was  reasonably 
safe  was  properly  left  to  the  jury. 

6.  In  an  action  by  a  servant  for  injuries  do* 
to  his  coat  sleeve  being  caught  in  uncovered 
cogwheels,  testimony  that  five  other  persona 
working  at  the  same  place  and  at  the  same 
work  had  been  canght  in  the  aame  manner 
was  admissible. 

Appeal  from  superior  court,  Dayldaon 
county;  Shaw,  Judge. 

Action  by  Arthur  Dorsett  against  the  Cle- 
ment-Ross Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeala. 
Affirmed. 

P.  H.  C.  Cabell  and  Glenn,  Manly  &  Hen- 
dren,  for  appellant  Blmery  El.  Raper,  for 
appellee. 

FURCHES,  a  i.  The  defendant  la  a  cw- 
poration  engaged  In  manufacturing  7eneer- 
iug,  and  the  plaintiff  was  an  employ^  of  de- 
fendant at  the  time  he  received  the  Injury 
complained  of,  and  this  action  la  brought  for 
damages.  The  plaintiff  alleges  that  his  busi- 
ness at  the  time  of  the  Injury,  ae  It  bad  been 
for  the  past  four  or  five  days,  was  to  hoist 
logs  or  blocks  by  means  of  a  sweep,  to  which 
was  attached  a  block  and  tackle;  that  the 
blocks  were  raised  in  this  way  from  the 
floor  of  the  building,  a  distance  of  some  4 
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feet,  swung  around  ta  tt»  macMne,  and  then 
fastened;  that  it  was  also  a  part  of  bis  duty 
to  sweep  them  off  with  a  broom,  which  was 
kept  hanging  on  the  post  of  the  sweep  or 
crane  for  that  pnrpoae;  that  he  had  Just 
hoisted  a  block,  placed  it  upon  the  machine, 
■wept  it  off,  and  was  in  the  act  of  hanging 
np  the  broom,  when  he  was  injured.  This 
machine  consisted  of  a  large  knife  or  blade 
that  cut  or  pared  the  veneering  from  the 
blocks  as  tiiey  were  made  to  revolve  by 
means  of  powerful  cogwheels.  These  cog- 
wheels were  on  a  piece  of  ahaftlng,  4  feet 
and  1  inch  from  each  other,  and  about  17 
Inches  in  diameter,  and  worked  by  other 
smaller  cogwheels.  Hie  evidence  further 
tends  to  show  that  the  space  In  which  the 
plaintiff  bad  to  stand  to  do  his  work  was 
about  4  feet  long  and  about  18  or  20  Inches 
wide,  and  in  this  space  stood  the  post  of  the 
crane  on  which  the  broom  bung.  These  cog- 
wheels were  not  boxed  or  covered,  and,  aa 
the  plaintiff  turned  and  was  In  the  act  of 
hanging  up  the  broom,  his  coat  sleeve  waa 
caught  in  the  exposed  cogwheels,  which  had 
been  put  In  motion,  and  his  arm  drawn  In 
and  80  badly  mangled  that  It  was  necessary 
to  amputate  it  near  the  shoulder  Joint.  It 
was  no  part  of  the  plaintiff's  duty  to  start 
or  run  the  machine.  The  plaintiff  alleges 
that  his  injnry  was  caused  by  the  negligence 
of  the  defendant,  and  without  fault  or  negli- 
gence on  his  part '  The  principle  ground 
complained  of  as  negligence  on  the  part  of 
the  defendant  was  the  limited  space  the 
plaintiff  had  to  work  in,  and  the  uncovered 
condition  of  the  cogwheels,  which,  he  says, 
e«ald  have  been  easily  covered,  without  af- 
fecting the  running  or  the  efficiency  of  the 
machine.  The  defendant  answered  the  com- 
plaint, and  admits  the  Injnry,  and  that  the 
cogwheels  mentioned  in  tlie  complaint  were 
uncovered,  but  denies  that  It  was  due  to  the 
carelessness  or  the  negligence  of  the  defend- 
ant that  they  were  not  covered,  and  alleges 
that  It  was  neither  careless  nor  negligent  not 
to  have  them  covered,  and  that  the  plaintiff 
was  Injtued  by  reason  of  his  own  careless- 
ness and  negligence.  The  defendant  also 
pleads  in  discharge  of  any  right  of  action 
the  plaintiff  may  have  had  against  It  on  ac- 
count of  said  Injury  a  release  and  discbarge 
given  the  defendant  by  the  plaintiff  since  he 
received  the  injnry.  To  this  release  the 
plaintiff  replied,  and  alleged  that  It  was  pro- 
cured by  fraud,  deception,  and  undue  In- 
fluence. 

This  presents  the  first  question  for  our  con- 
sideration, as  it  is  a  bar  to  the  plaintiff's 
right  to  recover,  whatever  the  merits  of  bis 
case  may  be,  unless  It  Is  set  aside.  And  it 
Is  not  for  us  to  say  whether  It  was  properly 
procured  or  not  This  was  a  matter  for  the 
Jury,  If  there  was  such  evidence  as  to  an- 
thorlze  the  court  In  submitting  the  question 
to  them,  and  as  to  whether  evidence  was  al- 
lowed to  go  to  the  Jury  over  the  obJectl<Hi 
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«f  the  defenAant  that  ought  not  to  bare  been 
aHowed,  or  that  the  Jndge  erroneously  in- 
Btmcted  the  jury  as  to  the  law  involTed  in 
the  trial  of  the  Issue,  or  refused  properly  to 
Instruct  the  Jury  when  requested  to  do  so. 
And  It  is  not  our  duty  to  undertake  to  recon- 
cile conflicting  testimony,  nor  to  say  what 
weight  or  credit  should  be  given  to  such  tes- 
timony. Indeed,  in  considering  this  que»- 
tlon  as  to  whether  there  was  evidence  rea- 
sonably tending  to  establish  fraud  in  pro- 
curing the  release,  we  can  only  consider  that 
which  tends  to  show  fraud,  as  the  Jury  might 
have  believed  it,  and  not  have  believed  that 
tending  to  disprove  the  fraud.  But  this  evi- 
dence must  be  more  than  a  scintilla,— more 
than  to  raise  a  suspldoa  or  belief;  but  It 
must  be  such,  if  believed,  as  ought  to  satisfy 
a  reasonably  fair  mind  that  the  release  waa 
not  obtained  fairly  and  was  not  without  con- 
sideration. Harding  v.  Long,  103  N.  G  1, 
8  S.  E.  445,  14  Am.  St  Bep.  775.  It  there- 
fore becomes  our  duty  to  examine  this  ques- 
tion upon  the  evidence  in  the  case  which 
tends  to  show  fraud  In  Its  procurement.  The 
plaintiff  says  it  does  not  have  the  appearance 
of  a  business  transaction,  in  which  parties 
arc  expected  to  deal  on  equal  terms;  that  the 
plaintiff  was  not  consulted  as  to  the  terms 
of  this  contract  (release);  that  it  was  prepared 
In  Tbomasville  by  the  agent  of  the  defendant 
without  his  knowledge,  and  that  the  tanaa 
were  fixed  by  the  defendant  or  its  agent  with- 
out the  knowledge  or  consent  of  the  plaintiff; 
that,  the  release  being  prepared  on  the  18th 
of  March  (the  plaintiff  having  been  Injured 
on  the  6th  day  of  February),  the  superintend- 
ent (Finney)  of  defendant's  factory  and  Dr. 
Julian,  the  physician  of  the  defendant  who 
amputated  the  plaintiff's  arm  and  attended 
him  while  sick  from  the  injury,  go  to  the 
plaintiff's  house,  2^  miles  in  the  country, 
to  get  him  to  sign  it  When  they  got  to 
plaintiff's,  he  was  at  the  bam,  and  the  fol- 
lowing Is  the  plaintltTs  statement  of  what 
occurred:  -  "Finney  did  not  ask  me  what 
doctor  I  wanted.  I  told  him  I  wanted  Dr. 
Mock.  I  live  two  and  a  half  mtles  from 
Tbomasville.  Was  ia  the  bam,  pushing  back 
hay.  Julian  and  Finney  came  in  Julian's 
buggy.  Julian  spoke  and  said,  'What  are 
you  doing  up  here?'  and  I  spoke  and  said 
a  few  words,  and  one  of  them  said,  'Come 
down.  I  want  to  talk  with  you.'  And  I 
went  down,  and  we  went  up  to  the  bars,  and 
Finney  said,  'You  were  up  the  other  day  to 
get  money  to  get  clothes,'  and  I  said,  Tes, 
sir;'  and  he  said.  'We  have  a  paper  here  for 
you  to  sign,  so  the  doctors  can  get  up  their 
money.'  And  Dr.  Julian  said.  'Yes;  Dr.  Hill 
is  pushing  on  me.  So  is  Dr.  Bird.  You  will 
sign  the  paper,  so  we  can  get  our  money, 
and  they  will  pay  you  515  for  your  time.'  X 
said  I  would  rather  not  do  that  now,— would 
rather  see  Mr.  Clement,  the  man  that  owned 
thb  factory;  and  Dr.  Julian  said,  'There  la 
Mr.  Finney.    He  will  do  as  well;'  and  he  did 


not  think  Mr.  Clement  would  do  any  better 
than  that,  and  pay  me  my  time,  like  he  had 
done  all  the  rest  of  th^  boys;  and  we  talked 
on  awhile,  and  I  said  I  would  rather  go  and 
see  my  wife.  Dr.  Julian  said,  'Aren't  you 
21  years  old?  She  has  nothing  to  do  with 
It.' "  He  says  nothing  was  said  to  him 
about  Its  being  a  release,  and  he  thought  it 
was  a  paper  to  enable  Dr.  Julian  to  get  his 
money,  and  to  pay  him  $15  for  lost  time 
when  be  was  not  able  to  work.  He  says  the 
paper  was  partly  read  over  to  him,  and  he 
vrlll  not  say  it  was  not  all  read;  but,  if  it 
was,  be  did  not  understand  It  to  be  a  re- 
lease of  defendant's  liability  to  him  for  dam- 
ages; that  he  is  an  ignorant  man,  and  cannot 
read  or  write,  except  bis  name.  This  paper 
was  not  required  to  be  probated  and  reg- 
istered,' but  after  the  plaintiff  had  signed  it, 
and  Finney  and  JuUan  bad  witnessed  It,  they 
would  not  pay  him  the  (15  until  he  went  be- 
fore a  notary  public  and  acknowledged  the 
same.  The  release  la  stated  to  be  in  consid- 
eration of  ^5  paid  the  plaintiff,  when  it  la 
admitted  that  be  was  only  paid  $15.  This 
they  imdertake  to  explain  by  saying  that  the 
other  $80  was  paid  Dr.  Julian  for  medical 
services  in  amputating  the  plaintiff's  arm 
and  attending  him  while  sick  from  the  in- 
jury. But  Dr.  Julian  says  that  his  bill  was 
against  the  defendant;  that  plaintiff  owed 
him  nothing,  and  he  thought  Finney  would 
have  paid  him  any  bill  be  wo^ld  have  pre- 
sented to  him.  Taking  this  evidence  to  be 
true,— treating  it  as  uncontradicted,  as  we 
must  do  in  passing  upon  this  question,— we 
cannot  say  it  should  not  have  been  left  to 
the  Jury  to  say  what  it  proved.  Cox  v.  Rail- 
road Co..  123  N.  C.  601,  31  S.  E.  848;  Hard- 
ing V.  Long,  103  N.  0.  1,  9  8.  E.  445,  14  Am. 
St  Rep.  775k  We  say  this,  recognizing  the 
law  to  be,  as  contended  by  defendant,  that 
an  Instrument  of  writing  should  not  be  set 
aside  for  fraud  unless  the  fraud  is  fully  ea- ' 
tablisbed,  and  that  where  a  party  to  the 
writing  can  read,  and  boa  the  opportunity, 
and  does  not  do  so,  no  other  circumstances 
occurring  or  connected  therewith,  the  party 
signing  cannot  have  the  Instrument  set  aside 
upon  the  grotmd  that  be  was  deceived  as  to 
its  contents;  and  the  party  that  cannot  read, 
and  does  not  ask  that  the  paper  be  read.  Is 
in  the  same  fix  as  If  he  could  read  and  did 
not  do  so.  But  where  a  party  cannot  read, 
and  the  paper  is  read  to  him  incorrectly,— 
falsely,— the  signer  may  have  it  set  aside  for 
fraud.  Cutler  v.  Lumber  Co.,  128  N.  C.  477, 
39  S.  B.  30.  In  this  case  the  plaintiff  cannot 
read,  and,  taking  his  evidence  to  be  trae, 
the  paper  was  not  all  read  to  him,  or  It  was 
not  correctly  read,  aa  be  says  that  be  heard 
nothing  said  about  a  release,  and  thought 
from  what  he  heard  that  he  was  signing  a 
certificate  to  enable  the  doctor  to  get  bis 
pay,  and  to  get  $16  pay  for  the  time  be  had 
lost  on  account  of  the  injury.  Tbe  fact  that 
ttw  release  wa«  prepared  apo>  the  terme  fix- 
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ed  by  the  defendant,  wltbout  the  knowledge 
or  concurrence  of  the  plaintiff,  and  sent  out 
there  by  the  defendant's  agent,  Finney,  and 
Dr.  Julian,  who  had  so  recently  successfully 
treated  the  plaintiff,— an  Ignorant  man,  likely 
to  be  Influeuced  by  the  doctor,— and  the  fact 
that  the  doctor  participated  In  urging  him  to 
sign  the  paper  In  order  that  he  might  get  his 
pay,  when  he  admitted  his  bill  was  against 
the  defendant,  and  he  thought  the  defendant 
would  pay  any  bill  that  he  would  present  to 
it,  and  the  fact  that  he  objected  to  the  plain- 
tiff seeing  his  wife  before  he  signed  the  pa- 
per, and  that  they  bad  blm  to  go  and  ac- 
knowledge it  before  a  notary  public  before 
they  would  pay  blm  the  |15,  are  such  things 
as  do  not  ordinarily  take  place  In  open,  fair, 
and  even-handed  transactions.  And  while 
we  are  of  the  opinion  that  written  contracts, 
entered  into  with  deliberation,  where  the  par- 
ties are  at  arm's  length  and  on  even  terms 
with  each  other,  should  not  be  disturbed  upon 
slight  evidence,  we  must  bold  (looking  at  the 
plaintlirs  evidence  as  we  should)  that  the 
court  committed  no  error  in  submitting  this 
issue  to  the  jury. 

Nor  do  we  see  that  the  court  erred  in  Its 
instructions  to  the  Jury,  or  in  refusing  to 
give  instructions  not  substantially  given  in 
the  charge.  The  court  charged  the  Jury 
that  the  plaintiff  admitted  he  signed  tSe  re- 
lease, and  "unless  the  plaintiff  has  shown  by 
the  greater  '^selght  of  the  evidence  that  its 
execution  was  fraudulently  procured  by  the 
defendant's  agents,  you  will  find  this  Issue, 
'No.'"  This,  we  think,  taken  In  connection 
with  the  rest  of  the  charge,  was  a  correct 
instruction,  and  substantially  covered  that 
part  of  the  defendant's  prayers  upon  this  is- 
sue that  were  proper  and  were  not  given. 

It  is  true  that  Inadequacy  of  consideration 
alone  Is  not  sufficient  to  set  aside  a  written 
instrument,  "unless  the  consideration  Is  so 
Inadequate  as  to  shock  the  moral  senses, 
and  cause- reasonable  persons  to  say  he  got 
It  for  nothing."  But  It  is  proper  evidence  to 
be  considered  upon  an  issue  of  fraud,  and 
may.  In  connection  with  other  evidence  and 
circumstances  tending  to  show  fraud,  be 
sufficient  to  establish  the  fraud  and  to  set 
aside  the  instrument  McLeod  v.  Bullard, 
84  N.  C.  515.  And  the  rule  to  be  observed 
In  cases  where  the  validity  of  the  instrument 
is  attacked  upon  the  ground  of  fraud  is  the 
preponderance  or  the  greater  weight  of  the 
evidence.  Harding  v.  Long,  103  N.  C.  1,  9 
S.  B.  445,  14  Am.  St  Rep.  775.  where  the 
distinction  Is  drawn  between  cases  for  the 
reformation  of  the  instrument  and  those 
sought  to  be  set  aside  tot  fraud.  But  tak- 
ing the  plaintiff's  evidence  to  be  true.  It 
would  seem  that  there  was  no  real  consid- 
eration to  support  this  release.  He  says  that 
i^  was  to  be  paid  to  Dr.  Julian  for  his 
medical  services;  and  Dr.  .Julian  testified 
that  the  plaintiff  owed  him  no  medical  bill; 
that  he  was  employed  by  the  defendant  and 
bis  bill  was  against  the  defendant;    and  the 


plaintiff  says  that  the  |1S  he  got  was  for  the 
time  he  lost  on  account  of  the  injury. 

Dr.  Julian,  a  witness  for  the  defendant, 
who  participated  in  procuring  the  release, 
was  asked  on  cross-examination  if  he  had 
not  witnessed  several  other  releases  of  this 
character  for  the  defendant  This  question 
was  allowed,  and  the  defendant  excepted. 
It  was  evidently  intended  as  an  impeaching 
question,  and  for  that  purpose  it  was  not  im- 
properly allowed. 

This  leaves  the  question  of  negligence  to 
be  determined.  The  court  refused  to  submit 
an  issue,  w  to  give  the  defendant's  prayer 
for  Instruction  as  to  the  voluntary  assump- 
tion of  risk  by  the  plaintiff,  upon  the  ground 
that  it  was  not  pleaded.  It  has  been  held 
by  this  court  that  the  voluntary  assumptlcm 
of  risk  is  like  contributory  negligence  in 
this  respect;  that  it  is  a  plea  in  the  nature 
of  confession  and  avoidance.  Bolden  v.  Rail- 
way Co.,  123  N.  C.  614,  31  S.  E.  851.  And 
this  bdng  so,  like  contributory  negligence  It 
must  be  pleaded,  and  the  burden  of  proof 
to  sustain  It  Is  on  the  defendant  We  do 
not  think  this  conflicts  with  Rittenhonse  v. 
Railway  Co.,  120  N.  O.  544,  26  S.  B.  922. 
It  is  not  held  In  that  case  that  it  was  not 
necessary  to  plead  voluntary  assumption  of 
risk,  but  this  defense  might  be  submitted 
in  the  same  issue  with  that  of  contributory 
negligence.  But  this  practice  has  since  been 
condemned  by  the  court,  with  a  suggestion 
that  It  is  better  to  submit  a  separate  issue 
as  to  assumption  of  risk,  when  it  Is  pleaded. 
The  decision  in  Rittenhouse's  Case  upon  this 
point  was  only  a  ruling  as  to  a  matter  ot 
practice,  and  not  as  to  the  substance  of  the 
matter  at  issue.  Only  such  issues  should  be 
submitted  as  are  raised  by  the  pleadings. 
And  this  defense  was  not  pleaded,  and  there 
was  nothing  In  the  pleadings  upon  which  to 
base  such  an  issue.  If  It  had  been  pleaded. 
It  would  have  been  the  duty  of  the  court  to 
submit  the  issue,  but  it  cannot  be  error  not 
to  do  so  when  It  was  not  pleadeid.  What 
effect  it  would  have  had  upon  the  trial  If  It 
had  been  pleaded,  and  an  issue  submitted, 
we  cannot  say,  as  the  court  charged  the 
Jury  "that  when  one  person  enters  into  the 
employment  of  another,  he  assumes  such 
risks  as  ore  ordinarily  Incident  to  bis  emplc^- 
ment"  All  such  machinery  as  this  was  is 
to  some  extent  dangerous,  but  this  alone  does 
not  make  the  owner  and  employer  liable  for 
damages,  but  it  is  the  negligence  of  the  de- 
fendant in  not  providing  safe  machinery  and 
a  reasonably  safe  place  for  the  employe  to 
work.  And  the  general  rale  is  that  If  the 
employer  furnishes  such  machinery  as  Is  In 
general  use,  this  Is  sufficient  He  is  not 
bound  to  provide  the  latest  and  most  Im- 
proved machinery.  It  was  not  shown  that 
this  was  such  machinery  as  .was  in  general 
use,  but  it  was  shown  that  It  was  a  "stand- 
ard machine,"  which  may  mean  that  it  was 
such  as  was  in  general  use.  But  the  ques- 
tion  does   not   entirely   depend   upon   this. 
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Standard  machlimy  may  be  more  than  or- 
dinarily dangerous,  If  not  properly  or  suitably 
located  so  as  to  enable  the  employes  to  do 
their  work  with  reasonable  safety,  and  It  is 
the  duty  of  the  employer  to  do  this.  Myers 
T.  Lumber  Co.,  129  N.  0.  252.  39  S.  B.  960. 
It  Is  difficult  for  ua  to  understand  this  so 
well  as  the  Julry  who  heard  the  evidence  and 
tried  the  case.  The  eyidence  discloses  the 
fact,  as  we  understand  it,  that  there  was 
an  open  space,  some  4  feet  long  and  18  or 
20  inches  wide,  for  the  plaintiff  to  stand 
in  to  work  a  sweep  or  crane  to  which  was 
attached  a  block  and  tackle  by  Which  he 
was  to  raise  heavy  logs  or  blocks,  and  to 
swing  them  over  and  uiran  the  veneering  ma- 
chine, run  by  these  powerful  cogwheels.  It 
was  in  evidence  that  a  person  could  work 
there  without  getting  hurt,  but  it  was  also 
hi  evidence  that  five  other  persons,  working 
in  tills  place  and  doing  the  same  ynxck  the 
plaintiff  was  doing,  bad  been  caught  in  these 
cogwheels.  A  man  engaged  in  such  work 
cannot  always  be  on  special  guard  against 
such  danger.  It  seems  to  us  that  the  five 
similar  cases  which  had  occurred  before 
would  have  been  sufficient  notice  to  an  or- 
dinarily prudent  man  that  there  was  some- 
thing wrong,  and  would  have  caused  him  to 
provide  against  it  by  enlarging  the  space  or 
covering  the  cogwheels.  The  evidence,  we 
thtuk,  tends  to  show  that  it  was  not  a  rea- 
sonably safe  place  to  work,  with  those  power- 
ful cogwheels  uncovered.  And  this  is  all  we 
have  to  decide,— that  there  was  evidence  tend- 
ing to  show  this,— and  then  it  was  a  ques- 
tion for  the  jury.  Cox  v.  Railroad  Co.,  123 
N.  C.  604,  31  S.  E.  848. 

This  case  Is  easily  distinguished  from  AuS- 
ley  V.  Tobacco  Co.,  130  N.  C.  34,  40  S.  B. 
819.  There  voluntary  assumption  of  risk  was 
pleaded,  and  the  case  Is  put  upon  that  ground, 
but  the  facts  in  that  case  are  entirely  dif- 
ferent from  this.  The  cogwheel  in  that  case 
was  seven  feet  above  the  floor,— put  there 
by  the  plaintlft,  who  was  employed  to  su- 
perintend and  run  the  machine.  The  plain- 
dir  stumped  ills  toe  and  fell  on  the  whed, 
and  it  was  but  an  accident,  If  be  had  not 
Tolnntarlly  assumed  the  risk. 

The  defendant  objected  to  the  question 
asked  by  the  plaintiff  to  show  that  other  per- 
sons had  theretofore  been  caught  by  these 
cogwheels,  working  at  the  same  place  and 
at  the  same  work  the  plaintiff  was.  But 
we  think  this  evidence  was  competent  for 
the  purpose  of  showing  the  dangerous  loca- 
tion and  situation  of  the  place  furnished 
the  plaintiff  to  work  In,  and  to  fix  the  de- 
fendant with  notice  of  such  danger.  The 
plaintiff  says  that  he  had  not  been  there 
long,  and  had  not  heard  of  the  others  being 
canght  by  these  wheels  when  he  was  hurt 

It  seems  to  us  that  the  question  of  con- 
tributory n^llgence  was  fairly  submitted  to 
the  Jury,  and  upon  a  review  of  the  whole 
case  we  see  no  error.  The  Judgment  Is  af- 
firmed. 


(131  N.  C.  271) 

FINOH  T.  FINOH  et  at 

(Supreme  Conrt  of  North  Carolina.    N«v.  18, 
1902.) 

EJBCTMEiNT  —  EVIDENCB  —  JtlDOMBNT  ROLL  — 
JUDGMENT— PERSONS  BOUND— COMMIS- 
SIONER'S BBBD— INSTRUCTIONS. 

1.  In  ejectment  plaintiff  claimed  that  F.  pur* 
chased  the  land  from  the  common  source  of  ti- 
tle, and  had  it  conveyed  to  his  son  to  defraud 
creditors,  while  defeiidant  F.'s  wife,  claimed 
that  the  deed  was  not  made  to  the  sou,  but  was 
made  to  her.  Plaintiff  claimed  title  onder  a 
commissioner's  deed  in  pursuance  of  a  sale  of 
the  laud  iu  an  action  against  F.  and  his  son  to 
have  the  conveyance  to  the  sou  set  aside  as  a 
fraud  on  F.'b  creditors,  in  which  plaintiff  re- 
covered judgment.  Held,  that  the  commission- 
er's deed  and  the  judgment  roll  in  the  prior 
action  were  admissible  as  an  estoppel  as  against 
defendants  F.  and  his  son,  and  as  a  link  in 
plaintiff's  chain  of  title. 

2.  An  instrnction  that  the  burden  was  on 
plaintiff  to  show  that  the  deed  was_  from  the 
common  source  to  the  son,  and  that,  if  the  jury 
fonnd  such  to  be  the  fact  they  should  find  th^ 
there  was  no  deed  from  the  common  source  to 
the  wife,  and  that  plaintiff  was  entitled  to  re- 
cover, was  proper. 

3.  Where,  in  ejectment  it  was  not  contended 
that  defendant's  husband  had  ever  had  title, 
but  the  issue  was  whether  the  deed  from  the 
common  source  was  made  to  the  defendant's 
son  or  bis  wife,  it  was  not  error  to  exclude  a 
sheriffs  deed  to  the  wife  purporting  to  convey 
the  property  in  pursuance  of  a  sale  under  an 
execution  against  the  husband. 

4.  Where  defendant's  wife  was  not  a  party  to 
a  suit  to  have  an  alleged  conveyance  to  defend- 
ant's son  set  aside  as  a  fraud  on  creditors,  an 
Instruction,  in  a  subsequent  action  of  ejectment 
against  him,  that  she  was  not  "bound"  by  tiw 
judgment  entered  in  such  suit,  was  not  error. 

Appeal  from  superior  court,  Davidson 
county;   Shaw,  Judge. 

Action  by  S.  J.  Finch  against  J.  W.  Finch 
and  others.  From  a  judgment  In  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Walser  Sc  Walser  and  Long  ft  Nlcbol8<n, 
for  appellants.    B.  B.  Raper,  for  appellee. 

FHRCHES,  C.  J.  This  U  an  action  of 
ejectment  in  which  S.  J.  Finch  is  plaintiff, 
and  J.  W.  Finch,  B.  Lee  Finch,  B.  H.  Finch, 
Joshua  Copple,  and  Samuel  Copple  are  de- 
fendants. The  plaintiff  claims  liis  title  un- 
der a  deed  from  a  commissioner  appointed 
by  order  of  court  to  sell  the  land,  in  an  ac- 
tion In  which  S.  J.  Finch  and  B.  J.  Finch 
were  plaintiffs,  and  J.  W.  Finch,  B.  H.  Finch, 
and  H.  F.  Warren  were  defendants.  The 
defendant  E.  Lee  finch  Is  the  wife  of  J.  W. 
Finch,  and  answers  and  denies  the  plain- 
tiff's title,  and  claims  that  she  is  the  owner 
of  the  land.  The  plaintiff  claims  that  the 
land  was  once  owned  by  Alvlra  Copple,  wife 
of  Joshua  Copple,  and  that  J.  W.  Finch 
bought  it  from  the  Copples,  and  had  the  deed 
made  to  his  minor  son,  B.  H.  Finch,  for  the 
purpose  of  defrauding  bis  creditors,  and,  for 
that  purpose,  did  not  probate  and  register 
the  deed  from  the  Copples;  that  8.  J.  Finch 
and  K.  J.  Finch,  being  creditors  of  J.  W. 
Finch,  brought  suit  in  the  superior  court  of 
Davidson  county  against  said  J.  W.  Ftnch, 
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B.  H.  Finch,  and  H.  F.  Warren,  alleging  said 
fraud,  and  asking  that  said  land  be  sold  to 
pay  their  debt,  and  In  that  action  It  waa 
found  that  the  land  was  bought  by  J.  W. 
Finch,  the  deed  made  to  B.  H.  Finch  In  fraud 
of  the  creditors  of  the  said  J.  W.  Finch,  and 
a  sale  was  ordered,  at  which  the  plaintiff 
bought.  The  defendant  EL  Lee  Finch  denied 
that  the  deed  from  the  Copples  waa  made  to 
B.  H.  Finch,  and  alleged  that  It  was  made 
to  her,  and  that  she  was  the  owner  of  the 
land,  but  that  said  deed  had  never  been  reg- 
istered, and  was  lost  She  also  alleged  that 
at  an  execution  sale  the  said  land  was  sold 
as  her  husband's  land,  and  that  she  bought 
the  same  at  said  sale,  and  claimed  also  to 
hold  under  that  deed;  and  on  the  trial  she 
offered  in  evidence  the  Judgment  and  exe- 
cution against  J.  W.  Finch,  and  a  sheriff's 
deed  in  pursuance  of  a  sale  under  said  judg- 
ment and  execution. 

It  was  admitted  that  both  sides  claimed 
under  the  Copples  as  a  common  source,  and 
the  question  was,  who  had  the  Copple  title? 
On  the  trial  the  plaintiff  offered  in  evidence 
his  deed  from  the  commissioner,  who  sold 
under  order  of  court.  He  then  offered  In 
evidence  the  judgment  roll,  containing  the 
order  of  sale  In  the  action  of  S.  J.  Finch  and 
E.  J.  Finch  against  the  defendants  J.  W. 
Finch,  B.  H.  Finch,  and  H.  F.  Wanen;  and 
the  defendants  objected,  the  objection  was 
overruled,  and  the  defendants  excepted. 
This  exception  cannot  be  sustained,  as  this 
record  and  Judgment  were  competent  evi- 
dence, and  an  estoppel  as  to  the  defendants 
J.  W.  Finch  and  B-  H.  Finch,  and  a  link  in 
the  chain  of  the  piaintlffs  title  from  him  to 
the  common  source,— the  Ck>pple8.  It  waa 
the  same,  in  effect,  as  If  he  had  offered  a 
deed  from  the  Copples  to  the  defendant  J. 
W.  Finch,  for  the  purpose  of  connecting  his 
title  with  the  Copples'.  It  was  one  of  the 
links  in  his  chain  of  title. 

The  court  submitted  the  following  Issues: 
(1)  Was  the  deed  from  Joshua  Copple  and 
Alvlra  for  the  land  In  controversy  executed 
to  B.  H.  Finch?  (2)  Was  the  deed  from  said 
Copple  and  wife  for  said  land  executed  to 
Mrs.  E.  Lee  Finch?  (3)  Is  the  plaintiff  the 
owner  and  entitled  to  the  possession  of  the 
land  described  In  the  complaint?  The  Judge, 
among  other  things  not  excepted  to,  charged 
the  Jury  tliat  the  burden  of  showing  that  the 
deed  from  the  Copples  to  B.  H.  Finch  was  on 
the  plaintiff,  and  if  they  so  found  they  should 
answer  the  first  issue  "Yes"  and  the  third 
Issue  "Yes."  To  this  the  defendants  except- 
ed.   But  we  Bee  no  error. 

The  court  further  charged  the  jury  that 
the  burden  was  on  the  defendants  to  show 
by  a  pi'oi>oii(lcr.niice  of  evidence  that  the 
deed  frnir,  flio  Copiiles  was  made  to  the  feme 
defeuflant  K.  Lee  Finch,  and.  If  the  Jury  an- 
swcnd  ilio  first  issue  "Yes,"  they  should  an- 
swer the  second  Lssue  "No";  but,  if  they  an- 
swered the  first  issue  "No,"  and  the  second 
Issue  "Yes,"  they  should  answer  the  third  is- 


sue "Ko."  The  deteadantB  agate  excepted. 
But  we  see  no  error  in  this  Instruction,  ex- 
cept a  repetition  of  what  he  bad  just  cfaav- 
ged. 

The  court  further  charged  that  the  Jury 
should  not  consider  the  sheriff's  deed  offered 
in  evidence-  by  the  defendants,  and  the  de- 
fendants again  excepted.  And  we  see  no 
error  in  this  instruction,  for  the  reason  that 
she  acquired  no  title  under  that  deed  unless 
the  defendant  J.  W.  Finch  had  title.  And,  If 
the  contentions  of  the  plaintiff  were  true,  he 
bad  none,  and  this  Is  equally  so  If  the  coo- 
tentlons  of  the  defendant  E.  L.  Finch  were 
true;  and  there  had  been  no  evidence  of- 
fered tending  to  show  that  J.  W.  Finch  ever 
had  any  title  to  the  land. 

The  court  also  charged  the  Jury  that,  the 
defendant  E.  L.  Finch  not  having  been  • 
party  to  the  action  of  S.  J.  Finch  and  B.  J. 
Finch  against  J.  W.  Finch,  B.  H.  Finch,  and 
H.  F.  Warren,  she  was  not  "bound"  by  that 
Judgment  We  think  the  word  "estopped" 
would  have  been  better,  but  do  not  think  tira 
Jury  were  misled,  or  that  this  affected  the 
verdict  The  Jury  answered  the  first  issue 
"Yes,"  the' second  Issue  "No,"  and  the  third 
Issue  "Yes";  and,  judgment  being  signed  for 
the  plaintiff,  the  defendants  appealed. 

We  have  examined  the  record  with  cars, 
and,  finding  no  substantial  teror,  the  Jade- 
moit  is  afiSrmed. 


(lai  N.  C.  Z!9) 
WILKES  V.  ALLEN  et  sL 

OSopreme  Court  of  North  Carolina.    Nor.  18, 
1902.) 

UMITATIONS— MARRIED  WOMEN— PRBB  TSAO- 
BK^-SFFBCT  OF  RBQISTRATION. 
1.  A  married  woman  la  not  excluded  from  the 
benefit  of  the  exception  in  the  statute  of  Urn- 
Itatious  providing  that  the  statute  shall  not  run 
against  a  married  woman  daring  coverture  by 
reason  of  the  fact  that  she  registered  herself  aa 
a  free  trader  dnrlug  coverture,  as  authorised 
by  Code.  §  1827. 

Appeal  from  superior  court,  Mecklenburg 
county;  Coble,  Judge. 

Action  by  Jane  B.  Wilkes  against  T.  W. 
Allen  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Afiirmed. 

Clarkson  &  Duls,  for  appellants.  Burwell, 
Walker  &  Cansler,  for  appellee. 

FT7RCHES,  C.  J.  This  Is  an  action  of 
debt  upon  a  judgment  of  the  superior  court 
of  Mecklenburg  county,  recovered  by  the 
plaintiff  against  the  defendants  at  February 
term.  1886;  and  this  actiim  was  commenced 
on  the  0th  day  of  March,  1889,  and  the  de- 
fendants pleaded  the  statute  of  limitations  in 
bar  of  the  plaintiff's  right  to  recover.  This 
plea  imposes  the  burden  upon  the  plaintiff  to 
show  timt  the  action  is  not  barred,  as  more 
than  10  years  had  elapsed  between  the  tak- 
ing the  judgment  sued  on  and  the  commence- 
ment of  the  action.  This  the  plaintiff  under- 
takes to  do  by  showing  that  she  was  a  mar 
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lied  woman  at  tbe  time  the  Judgment  was 
taken,  and  hiu  continued  to  be  Bach  ever 
iince.  To  this  the  defendants  reply  by  show- 
ing that  the  plaintiff  has  been  a  registered 
free  trader,  under  section  1827  of  the  Code, 
continuous^  since  March  25,  1876.  It  la 
plain  the  action  Is  barred  If  the  statute  runs 
■gainst  the  plaintiff.  But  married  women  are 
excepted  from  Its  operation,  and  the  fact 
that  the  plalntlS  had  the  right  to  sue  and 
mnintain  actions  in  her  own  name  does  not 
put  the  statute  In  motion  against  her.  Ldp- 
pard  r.  Troutman,  72  N.  C.  551;  Campbell  t. 
Crater,  95  N.  C.  166;  Brlggs  t.  Smith,  83  N. 
C.  306. 

The  case,  then,  depends  upon  the  fact  that 
tbe  plaintiff  was  a  registered  free  trader; 
and  we  do  not  see  that  this  has  any  effect 
upon  the  case.  It  is  her  status  that  ex- 
empts her  from  the  operation  of  the  statute, 
and  the  fact  that  she  registered  as  a  free 
trader  did  not  change  her  status.  This  view 
of  the  case  Is  supported  by  Stubblefleld  v. 
Henzles  (C.  C.)  11  Fed.  268,  274,  275,  Adiley 
v.  Rockwell  (Ohio)  2  N.  B.  437,  and  many 
other  authorities.  But  the  fact  that  the 
plaintiff  became  a  registered  free  trader  did 
not  affect  the  relations  of  the  parties  to  this 
action.  She  had  the  right  to  sue  the  defend- 
ants before  she  became  a  free  trader,  and 
that  la  all  she  had  after  she  became  a  free 
trader.  Neither  did  it  affect  the  rights  or 
duties  of  the  defendants.  They  were  under 
the  some  obligation  to  pay  they  would  have 
been  If  she  had  not  been  a  free  trader.  It 
Is  presumed  that  section  1827  of  the  Code 
was  passed  for  the  benefit  of  married  women 
who  wish  to  engage  in  business.  In  order  to 
give  them  credit,  as  was  the  right  to  sue 
alone  glyen  as  a  benefit  to  them  (Shuler  r. 
Mllsaps'  Ez'r.  71  N.  0.  297);  but  it  did  not 
change  their  status,  nor  remove  the  exemp- 
tion which  excluded  them  from  the  opera- 
tion of  the  statute  of  limitation  (Lippard  r. 
Troutman,  supra).  Neither  was  the  right  of 
married  women  to  sue  alone,  nor  to  become 
free  traders,  intended  for  the  benefit  of  their 
debtors. 

We  see  no  error,  and  the  Judgment  of  tbe 
oonrt  htiaw  la  affirmed. 

(64  S.  C.  520) 

MURRAY  V.  NORTHWESTERN  B.  CO. 

(Supreme  Court  of  South  Carolina.     Oct  ITt 

1902.) 

PAROL  ■VIDENCB-COVENANTS   IN   DBBD— 
SPECIFIC  PBRFORHANCK. 

1.  Parol  eyideuce  is  admissible  to  explain  a 
covenant  In  a  deed  "to  establish  «id  maintain 
a  freight  and  passenger  depot,"  to  show  tiie 
intent  of  tbe  contracting  parties  at  the  time  of 
the  execution  of  the  deed. 

2.  Where  a  coveuant  to  establish  and  main- 
tain a  depot  for  freight  and  passengers  was  a 
part  of  the  consideration  of  the  deed  to  a  rail- 
road company,  and  the  building  was  to  be  erect- 
ed on  the  land  thereby  couyeyed  to  the  com- 
pany, and  of  which  It  was  put  in  possession, 
equitr  will  decree  its  specific  performance. 

f  L  Sm  BTldenee,  vol.  M,  Cent  Dla.  f  106R. 


Appeal  from  common  pleas  circuit  court 
of  Sumter  county;    Hudson,  Special  Judge. 

Action  by  Oeorge  W.  Murray  against  the 
Northwestern  Railroad  Company.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  following  is  the  decree  of  the  circuit 
ooort: 

"This  .case  came  before  me  at  a  special 
term  held  for  Sunster  county,  in  the  week 
beginning  16th  of  December,  1901,  on  ex- 
ceptiona  by  both  plaintiff  and  defendant  to 
tbe  master's  report,  to  whom  all  tbe  Issues 
bad  been  referred.  The  plaintiff  owned  a 
large  tract  of  land  In  Sumter  county,  which 
was  crossed  by  tbe  selected  route  of  tbe 
Northwestern  Railroad  from  Sumter  to  Cam- 
den, and  upon  which  the  defendant  had 
entwed  for  the  purpose  of  grading  and  track- 
laying.  Disputes  arose  between  Murray  and 
the  railroad  company,  followed  by  litigation. 
Murray  and  certain  of  bis  tenants  filed  peti- 
tions for  compensation  under  the  right  of 
way  statutes,  and  others  were  threatened, 
when  the  railroad  company  brought  their 
action  to  restrain  those  proceedings,  alleging 
that  Murray  had  given  bis  consent  to  the 
occupation  of  bis  land  by  thla  railroad  upon 
tbe  company's  undertaking  to  establish  a 
station  and  erect  a  depot  at  a  point  on  Mur- 
Eay>  land  to  be  called  'Bwden.'  The  com- 
plaint in  the  action  of  the  Northwest^n 
Railroad  Company  against  George  W.  Mur- 
ray and  others,  verified  by  Thomas  Wilson, 
president,  alleged  that  Murray  had  agreed 
to  let  the  railroad  company  have  a  right  of 
way  through  his  lands,  and  one  acre  of  land 
for  depot  purposes,  in  consideration  of  $150 
in  money  and  the  oomfpany's  agreement  to 
establish  a  railway  station  or  depot  thereon, 
aind  that  in  part  performance  of  said  con- 
tract the  railroad  company  had  purchased 
and  paid  for  the  necessary  lumber  and  build- 
ing materials  for  the  erection  of  the  neces- 
sary station  bouse,  depot,  and  other  struc- 
tures, and  caused  the  same  to  be  placed 
alongside  the  said  railroad,  and  was  In  the 
prosecution  of  the  oomplelion  of  said  work 
when  the  plaintiff  was  interfered  with  by 
tbe  legal  proceedings  hereinafter  referred  to. 

"On  the  return  to  tbe  rule  to  show  cause 
before  Judge  Townsend,  afildavlts  by  Thom- 
as Wilson  and  C.  C.  Dunn  were  read  In  tbe 
hearing  of  Oeorge  W.  Murray.  Wilson,  pres- 
ident, stated  in  his  affidavit  'that  the  depo- 
nent acting  for  said  company,  and  in  the 
further  pursuance  of  said  contract  and 
agreement  «  •  •  had  purchased  and 
paid  for  the  necessary  lumber  wherewith  to 
erect  said  depot  and  station  house,  and  was 
about  to  commence  the  same  when  the 
aforesaid  restraining  order  was  served.'  C. 
O.  Dunn,  superintendent  of  construction  of 
this  road,  stated  in  his  affidavit  dated  3d 
of  March,  1900,  that  acting  under  the  in- 
structions of  said  company,  be  made  out  and 
delivered  to  Messrs.  Seals  &  Carson,  mann- 
factnrera  of  lumber,  a  bill  of  lumber  tor  tbe 
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framework  of  the  depot  at  Borden,  and 
pointed  out  tbe  location  to  the  said  Seals  & 
Carson  where  said  station  was  to  be  estab- 
lished and  said  lumber  used;  that  this  oc- 
curred some  six  weeks  or  two  months  ago, 
since  which  time  the  foresaid  lumber  has 
been  cut  and  deUvered  alongside  of  said 
railroad,  and  the  same  paid  for.'  Testimo- 
ny taken  before  the  master  In  this  .case  now 
under  consideration  shows  that  this  lumber 
was  cut  and  delivered  for  a  depot  at  Borden 
of  the  same  plan  and  dimensions  as  the  de- 
pot at  Dalzell,  the  nearest  station  towards 
Sumter,  and  a  contract  made  with  a  builder 
to  erect  a  depot  at  Borden  Uke  that  at  Dal- 
■ell.  Moreover,  that  there  was  an  agent  of 
the  company  at  Borden,  as  there  was  at  Dal- 
zell, discharging  the  duties  of  station  agent 
for  the  sale  of  tickets  and  the  receipt  and 
delivery  of  freight;  such  agent  at  Borden 
occupying  a  box  car  for  these  .purposes. 
All  these  things  being  known  to  Murray  and 
the  railroad  company,  and  this  condition  of 
things  still  -existing,  on  the  5th  of  May, 
1900,  subsequent  to  Judge  ToWnsend's  order 
granting  the  into'Iocutory  injunction  prayed 
for  by  the  railroad  company,  and  in  settle- 
ment of  all  litigation  between  the  parties 
then  pending,  Murray  made,  and  the  rail- 
road company  accepted,  a  deed  of  that  date, 
whereby  Murray  and  his  tenants  conveyed  to 
the  railroad  company  a  lot  of  land  for  depot 
purposes  at  Borden,  and  a  right  of  way 
across  his  lands.  This  deed  was  made  upon 
the  consideration  of  $150  in  money,  and  the 
covenant  ahd  agreemenf  of  the  railroad  com- 
pany 'to  establish  and  maintain  a  freight 
and  passenger  depot'  at  Borden.  This  deed 
contains  the  further  stipulations:  'And  it  Is 
expressly  covenanted  and  agreed  that  the 
consideration  money  hereinbefore  named, 
and  the  condition  of  the  establishment  and 
maintenance  of  the  said  freight  and  passen- 
ger depot  at  said  station  called  "Borden"  by 
the  grantee,  its  successoi-s  and  assigns,  is  in 
full  payment,  satisfaction,  and  compensation 
for  the  aforesaid  right  of  way  and  easement 
over  and  through  the  said  tracts  of  land 
above  described,  and  also  thp  aforesaid-  one- 
acre  plot  of  ground,  and  including  all  special 
injury  and  damage,  past,  present,  or  future, 
suffered  or  to  be  suftered  by  the  grantors 
hereof,  or  their  heirs,  executors,  adminis- 
trators, and  assigns,  from  or  by  reason  of 
the  construction  and  operation  of  said  rail- 
road over  and  upon  the  aforesaid  premises. 
And  it  is  further  covenanted  and  agreed  that 
in  the  event  that  the  said  Northwestern  Rail- 
road Company,  its  successors  or  assigns,  shall 
not  establish  a  passenger  and  freight  sta- 
tion at  said  place  called  "Borden,"  or,  having 
established  such  station,  shall  cease  to  main- 
tain the  same,  then  and  in  that  event  the 
right  of  way  and  easement  hereby  granted 
shall  revert  to  the  grantor,  George  W.  Mur- 
ray, above  named.'  The  company  paid  to 
Murray  the  money  consideration  called  for, 
and  hare  held  the  depot  lot  and  right  of  way 


ever  since,  and  still  use  the  latter  ai  a  part 
of  their  railroad  line  between  Sumter  and 
Camden.  But  soon  after  the  acceptance  of 
this  deed,  the  company  changed  Its  plana, 
removed  its  iH-esent  agent,  otherwise  dispos- 
ed of  the  lumber  so  cut  and  delivered  for 
the  Borden  depot  made  Borden  a  prepay 
flag  station,  procured  a  merchant  there  to 
act  as  agent  to  the  extent  of  keeping  its 
so-called  depot  locked,  and  of  delivering 
freight,  without  authority  to  receive  freight 
or  sell  tickets,  and  erected  a  building  ruder 
and  smaller  than  that  which  was  in  con- 
templation when  the  deed  was  delivered, 
and  with  no  accommodation  for  i>assengers, 
other  than  an  open,  uncovered  platform, 
without  seats.  The  depot  at  Remberts,  next 
beyond  Borden  from  Sumter,  was  afterwards 
built  Just  like  the  one  at  DalzelL 

"The  plalntlir  in  this  case  prays  f<»-  a  spe- 
cific performance  of  the  contract  made  by 
his  deed  and  the  acceptance  thereof,  and  for 
damages  for  the  defendant's  delay,  w  that 
the  value  of  the  property  so  held  by  the 
railroad  company  be  adjudged  to  him  for 
the  failure  of  the  defendant  to  erect  and 
maintain  such  depot  accommodatlcHis  at  Bor- 
den as  were  contemplated  by  the  parties. 
Defendant  contends  that  the  phrase  'freight 
and  passenger  depot'  means  such  a  depot  as 
would  answer  the  demands  of  freight  and 
passenger  traffic  at  that  point,  and  that 
parol  testimony  is  inadmissible  to  reform  the 
deed  or  to  vary  or  add  to  the  deed.  But  I 
hold  that  parol  testimony  Is  admissible  of 
such  facts  as  will  show  the  surrounding  cir- 
cumstances at  the  time,  and  so  reach  the 
meaning  of  that  phrase  as  understood  by 
both  grantor  and  grantee,  under  which  the 
railroad  company  acquired  Its  long  right  of 
way.  Therefore  the  master  properly  receiv- 
ed and  considered  the  facta  above  recited, 
and,  in  the  light  of  those  facts,  properly 
held  that  a  freight  and  passenger  depot  at 
Borden  meant  accommodations  equal  to 
those  at  Dalzell,  and,  I  will  add.  equal  to 
those  at  Remberts. 

"The  contract  being  thus  certain,  definite, 
and  specific,  and  the  depot  accommodations 
at  Borden  not  being  such  as  the  deed  called 
for,  the  next  question  Is,  can  the  defendant 
be  required  to  specifically  perform  its  con- 
tract, and  so  discharge  the  consipleratlon  for 
which  it  obtained  the  property  rights  so  ac- 
quired and  now  held?  Upon  this  question 
there  may  be  some  conflict  of  authority.  I 
have  been  referred  to  no  case  from  the  courts 
of  this  state  that  decides  this  point.  In  my 
Judgment  But  it  seems  to  me  that  specific 
performance  should  be  decreed,  and  that  It 
would  not  be  proper  to  permit  the  defendant 
to  accept  all  of  the  rights  acquired  by  it 
imder  this  agreement  and  withhold  the  man- 
date of  the  court  requiring  it  to  perform  Its 
part  of  this  same  agreement  I  find  strong 
authority  in  support  of  this  conclusion.  In 
Storer  v.  Railway  Co.,  2  Younge  &  C.  Ch. 
48,   the   court  compelled  the  defenxlant  to 
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constrnct  and  maintain  an  archway  and  Its 
approaches;  the  court  saying  there  waa  no 
difficulty  In  enforcing  auch  decrees.  In  2 
Beach,  Mod.  Oont  i  883,  the  author  sayi: 
'The  rale  Is  not  universal  that  courts  of 
equity  trill  never  assume  Jurisdiction  to  en- 
force a  contract  which  requhres  some  build- 
ing to  be  done.  They  have  enforced  such 
contracts  from  the  earliest  days  to  the  pres- 
ent time.'  Citing  In  note  8  several  such 
cases.  Lewis,  Em.  Dom.  §  296,  says:  'Agree- 
ments by  a  railroad  company  to  build  cross- 
ings or  fences,  or  to  locate  and  build  a  depot, 
or  to  do  other  things  for  the  benefit  of  the 
grantor,  may  be  spesiflcally  enforced.'  In 
Stuyvesant  v.  Mayor,  etc.,  11  Paige,  426, 
there  was  a  grant  of  land  on  the  condition 
that  the  city  of  New  York  should  make  est- 
tain  Improvements.  Chancellor  Walworth 
thus  declared  the  law:  The  true  rule  on  the 
subject  of  decreeing  the  specific  performance 
of  a  covenant  In  such  cases  Is  that  where, 
frmn  the  nature  of  the  relief  sought,  per- 
formance in  specie  will  alone  answer  the 
purpose  of  Justice,  this  court  will  compel  a 
specific  performance,  instead  of  leaving  the 
complainant  to  a  remedy  at  law,  which  is 
wholly  inadequate.  The  court  has  Jurisdic- 
tion, therefore,  to  compel  the  specific  pei> 
formance  by  the  defendant  of  a  covenant  to 
do  specified  work,  or  to  make  certain  Im- 
provements or  erections  upon  his  own  land 
for  the  benefit  of  the  complainant,  as  the 
owner  of  the  adjoining  property,  who  has  an 
Interest  in  having  such  work  done,  or  such 
improvements  or  erections  made,  and  where 
the  Injury  to  the  complainant  from  the 
breach  of  covenant  Is  of  such  nature  as  not 
to  be  capable  of  being  adequately  compen- 
sated In  damages.'  In  the  case  of  Ross  t. 
Railway  Co.,  1  Woolw.  87,  Fed.  Cas.  No. 
12,080,  the  court  refused  to  direct  specific 
perftxmance  of  a  contract  for  the  construc- 
tion of  a  railroad  which  would  require  years 
to  be  completed.  But  in  that  case  Mr.  Jus- 
tice MlUer  reviews  the  cases,  citing  Erring- 
ton  T.  Aynesly,  2  Brown,  CIl  341,  and  Lucas 
V.  Commerford,  3  Brown,  Ch.  166,  and  1 
Ves.  Jr.  235,  where  the  court  refused  to  order 
specific  performances  because,  'if  one  per- 
son would  not  build,  another  might  be  found 
who  would,'  and  because  the  court  could  not 
undertake  to  sui)erlntend  the  construction  of 
a  building.  Judge  Miller  then  calls  attention 
to  several  cases  where  specific  performance 
was  decreed  of  a  contract  by  a  railroad  com- 
pany. In  consideration  of  a  right  of  way,  to 
make  an  arched  way  under  Its  roadbed' 
(Storer  t.  Railway  Co.,  2  Younge  &  C.  Ch. 
48);  in'  consideration  of  a  sale  of  land  to 
build  a  street  and  erect  a  fish  market  (Price 
T.  Mayw,  etc.,  of  Penzance^  4  Hare,  506);  for 
the  grant  of  a  piece  of  land  tor  a  park,  a 
contract  to  grade,  inclose,  and  improve  the 
premises  (Stuyvesant  v.  Mayor,  etc,  11  Paige, 
414);  to  complete  a  hotel  (Blrchett  v.  Boiling, 
6  Hunt  442).  And  Judge  Miller  calls  atten- 
tion to  the  fact  that  in  these  latter  cases 


the  building  was  to  be  done  on  the  land  of 
the  person  who  agreed  to  do  It'  The  con- 
sideration of  the  agreement  was  the  sale  or 
conveyance  of  the  land  on  which  the  building 
was  to  be  erected,  and  the  plalntifl  had  al- 
ready, by  such  conveyance  on  his  part,  ex- 
ecuted the  contract,  and  the  building  was  in 
some  way  essential  to  the  'Use  or  contribu- 
tory to  the  value  of  adjoining  land  belonging 
to  the  plaintiff,'— all  of  which  condltlona  ex> 
1st  In  this  case.  Other  authorities  In  tbm 
master's  repcvt  and  In  the  argument  submit- 
ted to  me  by  counsel  for  plaintiff  seem  to 
support  the  view  I  have  taken.  It  is  a  def- 
inite and  certain  contract,  the  consideration 
for  which  defendant  received  and  now  en- 
Joys;  and  unless  defendant  perform  his  un- 
dertaking to  build  a  freight  and  passenger 
depot,  as  understood  by  the  parties,  it  will 
be  impossible  for  the  plaintiff  to  get  that  in- 
exchange  for  wlilch  he  granted  the  right  of 
way.  Nor  can  I  see  any  difficulty  in  carrying 
out  a  decree  for  the  specific  performance  of 
defendant's  agreement 

"I  further  hold  that  no  damages  should 
be  decreed  to  plaintiff  for  the  delay  up  to 
this  time  in  establislUng  and  maintaining  the 
proper  depot  accommodations  at  Borden  re- 
quired by  the  deed.  The  becunlary  damage 
to  plaintiff  does  not  appear  to  me  to  be  se- 
rious, and  the  railroad  had  been  in  operation 
less  than  a  year  when  this  action  was  com- 
menced'. 

"It  Is  therefore  ordered  and  decreed  that 
plalntifTs  fourth  exception  to  the  master's 
report  be  sustained,  and  the  others  overrul- 
ed; that  so  much  of  defendant's  fifth  and 
sixth  exceptions  as  charges  error  to  the  mas- 
ter in  awarding  $600  damages  to  the  plain- 
tiff be  sustained,  and  Its  others  overruled; 
and  that  the  master's  report,  with  these 
changes  and  modifications,  be  confirmed.  It 
Is  further  ordered  and  decreed  that  the  de- 
fendant do  cause  to  be  erected  by  May  1, 
1902,  a  freight  and  passeng^  depot  at 
Borden,  like  to  that  now  at  Dalzell,  a  station 
on  its  road,  with  like  facilities  for  tlie  re- 
ceipt and  delivery  of  freight  and  for  the 
convenience  and  accommodation  of  passen- 
gers. Let  notice  of  the  filing  of  this  decree, 
with  a  copy  of  its  directions,  be  served  forth- 
with on  the  defendant  or  its  attorneys." 

The  defendant  appeals  on  the  following 
exceptions: 

"(1)  Because  his  honor  erred.  It  is  respect- 
fully submitted.  In  not  construing  the  alleged 
contract  set  up  In  the  complaint  by  its  terms 
alone,  and  without  resorting  to  parol  and  ex- 
tilnsic  evidence. 

"(2)  Because  his  honor  erred.  It  ta  respect- 
fully submitted,  in  receiving  and  considering 
extrinsic  and  parol  evidence  In  determining 
the  meaning  and  tf  ect  of  the  contract  set  up 
In  the  complaint  as  the  basis  of  the  plalntifTs 
action,  and  In  that  he  did  not  confine  himself 
alone  to  the  terms  employed  by  the  grantor 
in  his  said  deed. 

"(8)  Because  his  honor  erred.  It  Is  respect- 


Digitized  by 


v^oogle 


620 


42  SOUTHBASTERN  BBPOBTOIB. 


<B.a 


fully  submitted.  In  holding  and  deciding  as 
follows,  'But  I  hold  that  pand  testimony  1> 
admissible  of  such  facts  as  will  show  the  sur- 
rounding circumstances  at  the  time,  and  so 
reach  the  meaning  of  that  phrase,  "freight 
and  passenger  depot,"  aa  understood  by  both 
grantor  and  grantee,  •  •  •'  and  In  fur- 
ther holding  'that  a  freight  and  passenger  de- 
pot at  Borden  meant  accommodations  equal 
to  those  at  Dalzell,  and,  I  will  add,  eqnal  to 
those  at  Remberts,'  for  that  thereby  his  honor 
permitted  the  deed  of  the  plaintiff  to  be  add- 
ed to,  enlarged,  and  varied  by  parol  testi- 
mony, and.  In  effect,  constituted  a  new  and 
different  contract  from  that  set  out  In  the 
complaint. 

"(4)  Because  his  honor  erred.  It  la  resi>ect- 
fully  submitted,  In  not  sustaining  defendant's 
first  exception  to  the  master's  report,  and  In 
OTerruIlng  the  same;  said  first  exception  be- 
ing as  follows:  "Because  the  master  erred  in 
admitting  parol  testimony  to  explain  the 
plalntlflTs  deed  set  out  in  the  complaint  as  a 
basis  of  plaintiff's  action,  and  to  add  to  the 
■ame  by  extending  and  enlarging  the  terms 
of  the  alleged  contract  of  the  defendant 
therein  set  forth,  and,  In  effect,  making  a  new 
contract  for  the  parties  to  the  same,  and  In 
finding  that  a  depot  such  as  existed  at  Dalzell, 
another  station  on  said  railroad,  should  have 
been  built  and  maintained  by  defendant  at 
Borden,  In  that  thereby  the  master  permitted 
the  plaintiff  by  parol  to  add  to,  vary,  and  en- 
large and  explain  an  instrument  In  writing, 
the  terms  of  which  are  plain  and  unjnmbigu- 
ous,  and  In  that  he  thereby  disregarded  the 
rule  of  the  law  that  the  said  deed  should  be 
taken  most  strongly  against  the  grantor  there- 
in, and  in  that  he  thereby  disregarded  the 
further  rule  of  the  law  that  in  actions  tat  the 
specific  performance  of  contracts  It  Is  the 
duty  of  plaintiff  to  show  and  prove  a  contract 
on  the  part  of  defendant,  clear  and  definite  in 
its  terms;  and,  furthermore,  because  the  rec- 
ords of  the  previous  action  and  other  evidence 
thus  erroneously  admitted  in  testimony  relat- 
ed to  the  establishment  of  the  station  at  Bor- 
den, on  the  line  of  said  raUroad,  and  not  to 
any  particular  kind  of  depot,  for  that  thereby 
the  written  contract  set  up  In  the  complaint 
was  allowed  by  the  court,  by  the  aid  of  parol 
testimony,  to  be  varied,  added  to,  and  explain- 
ed, and,  in  effect,  a  new  and  different  con- 
tract to  be  made  out  and  established  as  the 
contract  of  the  parties  to  the  cause.' 

"(5)  Because  his  honor  erred.  It  is  respect- 
fuUy  submitted.  In  holding  and  deciding  as 
follows:  It  is  further  ordered  and  decreed 
that  the  defendant  do  cause  to  be  erected 
•  •  •  a  freight  and  passenger  depot  at 
Borden,  like  to  that  now  at  Dalzell,  ♦  •  • 
with  like  facilities  for  the  receipt  and  the  de- 
livery of  freight  and  for  the  convenience  and 
the  accommodation  of  passengers,'— for  that 
such  holding  la  not  warranted  by  the  terms 
of  the  deed  set  up  in  the  com^daldt,  and  the 
terms  of  said  deed  could  not  lawfully  be  add- 
*  to  and  enlarged  by  parol  testimony. 


"(8)  Because  his  liimor  erred,  tt  is  respect- 
fully sabmltted,  in  overmllng  the  defendant's 
second  exceptliMi  to  the  master's  report,  as 
follows:  'Because  fbe  mastor  erred  In  finding 
that  defendant  had  not  established  and  did 
not  maintain  a  freight  and  passenger  station 
and  depot  at  Borden  on  the  line  of  said  rail- 
road, and  in  that  he  should  have  found  the 
contrary,  and  should  have  found  the  defend- 
ant bad  established  and  was  maintaining  in 
everyday  use  a  freight  and  passenger  station 
and  depot  at  Borden;  that  four  trains  stop- 
ped at  Borden  evwy  day  when  necessary  to 
receive  and  discharge  all  freight  and  passen- 
gers destined  to  or  from  that  station;  that 
the  trains  on  said  ralhroad  ran  only  In  the 
daytime;  that  the  said  station  was  duly  en- 
tered upon  all  the  time-tables  and  schedules 
of  the  defendant  company;  that  the  hours  for 
the  dally  arrival  and  departure  of  all  of  the 
defendant's  trains  at  Borden  were  duly  pub- 
lished In  the  new^apers  of  the  connty,  and 
full  notice  of  same  given  to  the  public;  that 
passenger  ticketa  to  the  station  called  "Bor- 
den" were  regularly  kept  on  sale,  and  were 
habitually  sold  to  all  passengers  requiring 
the  same;  that  all  freight  destined  tot  Bor- 
den  was  duly  received  by  the  defendant, 
transported  to  and  delivered  to  the  consignees 
thereof  at  said  point;  that  regular  bills  of 
lading  were  Issued  to  that  station  for  all 
freight  shipped  thereto;  that  bills  of  lading 
were  duly  Issued  at  Borden  for  all  freight 
shipped  from  that  point;  that  the  plaintiff 
himself  had  shipped  freight  from  said  statlMi; 
that  a  duly  appointed  agent  of  the  defendant 
company  was  located  there;  that  one  Samuel 
Folk,  a  member  of  the  firm  of  R.  C.  Folk  & 
Co.,  merchants  doing  business  at  Borden,  and 
located  a  few  yards  from  the  depot  building, 
was  the  duly  appointed  agent  of  the  defend- 
ant company  at  Borden,  and  had  charge  of  its 
depot  there;  that  the  defendant  had  erected 
and  was  habitually  using  a  serviceable  and 
sub&tantlal  building  Immediately  along  Its 
side  track  at  Borden,  consisting  of  one  full- 
size  room  for  freight  and  passengers,  with  an 
overhanging  shed  to  same,  with  platforms 
adjoining  the  same,  and  also  a  standard  um- 
brella shed  for  the  greater  convenience  of  pas- 
sengers, and  other  structures,  which  were  am- 
ple for  the  accommodation  of  all  freight  and 
passengers  at  said  depot;  that  said  depot  and 
other  structures  were  mucdi  more  complete 
and  commodious  than  the  facilities  establish- 
ed at  other  stations  on  said  raUroad  doing  a 
very  much  larger  business  than  at  Bordrai; 
that  said  station  called  "Borden"  was  situated 
In  the  back  country,  surrounded  by  plaintiff's 
property,  and  with  no  public  roads  leading  to 
the  same;  that  the  business  at  said  station 
called  "Borden"  did  not  average  one  passen- 
ger a  day,  and  only  a  very  small  volume  of 
freight;  that  ample  depot  room  and  facllItieB 
had  been  established  and  were  being  main- 
tained by  the  defendant  at  Borden;  and  that 
the  defendant  company  had  substantially  and 
for  all  practical  nurposes  complied  with  aatf 
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performed  Ita  agre«nent  aa  set  forth  In  said 
deed.'  And  from  the  facta  found  by  the  mas- 
ter and  the  ctarcnit  Judge,  he  should  have  held 
that  the  defendant  had  complied  with  the 
terms  of  aald  deed,  and  had  erected  and  was 
maintaining  a  freight  and  passenger  depot 
at  the  station  called  'Borden.* 

"(7)  Because  neither  the  contract  set  np  in 
the  complaint,  nor  the  parol  testimony,  war- 
ranted the  court  In  ordering  that  the  defend- 
ant do  cause  to  be  erected  •  •  •  a 
freight  and  passenger  depot  at  Borden  like 
that  now  at  Dalzel.  •  •  •  with  like  fa- 
cilities tac  the  receipt  and  delivery  of  freight 
and  for  the  convenience  and  accommodation 
of  passengers.'  And  his  honor  erred  in  so 
holding,  for  that  such  order  and  decree  in- 
volves and  requires.  Inter  alia,  the  employ- 
ment and  retention  of  a  resident  freight  and 
passenger  agent  at  Borden,  a  telegraphic  op- 
erator there,  the  keeping  of  tickets  on  sale, 
and  other  like  matters  not  within  the  con^ 
tract  of  the  iMirtles  to  the  action. 
.  "<8)  Because  his  honor  ored,  it  is  respect- 
fnlly  snbmltted,  in  holding  and  deciding  that 
the  contract  set  up  in  the  complaint,  to  wit, 
the  «nttract  to  'erect  and  maintain  a  freight 
and  passenger  depot  at  the  station  called 
"Borden,"  was  one  capable  of  being  enforced 
by  the  court  of  equity,  for  that  such  a  con- 
tract requires  the  perpetual  supervision  of 
the  court,  is  wholly  inconsistent  with  the 
functions  of  the  court  of  equity,  and  is  In- 
capable of  apeciflc  performance  under  its  de- 
cree.' And  his  honor  erred  in  not  so  decid- 
ing. 

"(9)  Because  that  in  ordering  and  decreeing 
that  the  defendant  'do  cause  to  be  erected 
*  *  *  a  freight  and  passenger  depot  at 
Borden  like  that  now  at  Dalzell,  •  •  * 
with  like  facilities  for  the  receipt  and  der 
Uvery  of  freight  and  for  the  convenience  and 
accommodation  of  passengers,'  the  court  ex- 
ceeded its  Jurisdiction,  for  that  the  contract 
set  up  In  the  complaint  la  one  In  perpetuity. 
Is  incapable  of  being  specifically  performed, 
and  the  remedy  of  the  plahitlff  la  an  action 
at  law  for  damages,  and  his  honor  erred  in 
not  so  holding  and  deciding. 

'"(10)  Because  his  honor  erred.  It  is  re- 
spectfully submitted,  in  sustaining  the  plain- 
tiff's fourth  exception  to  the  master's  rep<Mt, 
as  follows:  'Because  the  master  held,  as  a 
conclusion  of  law,  that  the  contract  between 
plaintiff  and  defendant  was  such  a  contract 
as  a  court  of  equity  cannot  enforce.'  And  his 
honor  should  have  overruled, said  exception, 
and  sustained  the  master's  report  hi  that  re- 
spect, for  that  said  contract  is  one  in  per- 
petuity, requiring  the  constant  supervision  of 
the  court.  Is  wholly  inconsistent  with  Its 
functions,  and  is  incapable  of  being  specif- 
ically performed  under  its  decree. 

"(11)  Because  his  hon<Hr  erred,  it  is  respect- 
fully submitted,  in  not  holding  and  deciding, 
as  matter  of  law,  'that  the  contract  between 
the  plahitlff  and  the  defendant  was  such  a 


contract  as  the  ooort  of  equity  cannot  eo- 
force.' 

"(12)  Because  the  said  decree  la  indefinite, 
inconclusive,  and  uncertain,  in  that  neither 
the  report  of  the  master  nor  tbe  decree  of  tiia 
court  defines  or  deacribes  with  particularity 
the  depot  directed  to  be  constmcted." 

Lee  &  Molse,  tor  appellant  Molse  &  GUf- 
ton  and  R.  W.  Shand,  for  appellee. 

POPB,  J.  The  object  of  plaintiiTs  action 
was  to  reqnlre  the  defendant  to  specifically 
perform  its  agreement  to  erect  a  proper  depot 
at  a  station  called  "Borden,"  on  its  railroad, 
on  the  acre  of  land  conveyed  by  plaintiff  to 
the  defendant  by  deed,  and  to  have  defend- 
ant pay  to  plalntifl  $1,(X)0  for  damages  for 
defendant's  failure  to  do  so  at  an  earlio- 
date,  or  that,  upon  its  failure  to  erect  said 
depot  the  defendant  shall  be  required  to  pay 
to  plaintiff  the  sum  of  (14,860  as  damages 
for  breach  of  its  contract  The  defendant 
denied  by  its  answer  that  plaintiff  was  en- 
titled to  any  relief  as  prayed  for.  All  the 
Issues  of  law  and  fact  were  referred  to  the 
master,  H.  F.  Wilson,  Esq.,  who,  after  tak- 
ing a  great  deal  of  testimony  and  after  full 
argument  reported  that  (referring  to  the 
deed  executed  by  plaintiff  and  othen  to  the 
defendant  on  the  5th  May,  1900): 

"At  the  time  of  the  execution  of  said  deed 
there  was  some  litigation  pending  between 
the  plaintiff  and  defendant  relating  to  com- 
pensation for  the  lands  of  the  plaintiff  then 
being  occupied  by  defendant  for  its  right  of 
way.  In  compromise,  adjustment  and  set- 
tlement of  this  litigation,  the  said  deed  was 
executed  by  the  said  George  W.  Murray  and 
others,  and  accepted  by  the  said  defendant 
company,  who  produced  It  under  notice  in 
this  case.  The  consideration  set  out  in  said 
deed  is  as  follows:  "For  and  in  considera- 
tion of  the  sum  of  $150  to  us  in  band  paid 
by  the  Northwestern  Railroad  Company  of 
South  Ciarollna,  a  railroad  corporation  duly 
chartered  under  the  laws  of  said  state,  and  its 
covenant  and  agreement  to  establish  and 
maintain  a  freight  and  passenger  depot  at  a 
station  called  "Borden,"  on  said  railroad,  in 
said  county.'  There  is  also  the  further  stipu- 
lation set  out  in  said  deed:  'And  it  is  fur- 
ther covenanted  and  agreed  that  in  the  event 
that  the  said  Northwestern  Railroad  Com- 
pany, its  successors  or  assigns,  shall  not  es- 
tablish a  freight  and  passenger  station  at 
said  place  called  "Borden,"  or,  having  estab- 
lished such  station,  shall  cease  to  maintain 
the  same,  then  and  in  that  event  the  right 
of  way  and  easement  hereby  granted  shall  re- 
vert to  the  grantor,  (Seorge  W.  Mnrray,  above 
named.' 

"It  Is  conceded  that  the  |150  was  paid  to 
the  said  plaintiff  by  the  said  defendant  bat 
it  is  contended  that  the  freight  and  passen- 
ger depot  has  not  been  established  and 
maintained  at  the  station  called  'Borden,' 
and  it  la  for  the  specific  performance  of  ti>ia 
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part  ol  tbe  agreement  that  this  action  is 
bronght,  and  for  damages  for  such  nonper- 
formance of  the  contract  Tbe  defendant 
contends  that  the  terms  of  the  contract  have 
been  complied  with.  Some  of  tbe  witnesses 
for  the  defendant  testify  that  there  are  many 
kinds  of  depots  and  stations,  from  a  mere 
flag  station,  where  there  are  no  buildings 
at  all,— only  a  place  usually  a  public  high- 
way crossing  or  a  railroad  side  track,  where 
passengers  or  freight  or  both  are  put  off  and 
taken  on,  and  where  there  is  no  agent  to  at- 
tend to  the  company's  business,— to  the  most 
modem  depot,  with  all  its  equipments  and 
conveniences,  and  that  the  expression  In  the 
deed  above  referred  to,  'freight  and  passen- 
ger depot,'  might  mean  either  the  one  or  the 
other,  or  any  intermediate  kind.  Tbe  plain- 
tiff offered  parol  testimony  to  explain  the 
meaning  of  the  expression  used  in  said 
deed,  'freight  and  passenger  depot,'  and  to 
show  what  kind  of  a  freight  and  passenger 
depot  was  intended  by  the  parties  plaintiff 
and  defendant  at  the  time  the  said  deed 
was  executed  and  delivered  by  the  plaintiff, 
and  received  by  the  defendant  I  allowed 
this  testimony  to  come  in  under  the  author- 
ity of  the  case  of  Kapley  v.  Klngb,  40  S.  O. 
14S,  18  S.  E.  6S0,  and  other  authorities  cited 
by  plaintiff.  This  parol  testimony  showed 
that  the  freight  and  passenger  depot  to  be 
established  and  maintained  at  the  station 
called  'Borden'  was  to  be  similar  to  the 
freight  and  passenger  depot  then  established 
and  being  maintained,  with  a  resident  freight 
and  passenger  agent  at  a  station  called 
'Dalzell,'  on  said  railroad,  some  five  miles 
from  the  said  station  called  'Borden';  that 
soon  after  the  execution  of  said  deed  tbe  de- 
fendant company  built  at  the  station  called 
'Borden'  a  freight  wareroom  some  16  feet 
by  16  feet  in  dimensions,  with  platforms 
extending  the  length  of  same  in  front  and 
rear,  such  platforms  being  six  feet  wide; 
that  subsequent  to  the  commencement  of 
this  action  the  said  defendant  company 
built  at  the  station  called  'Borden'  an  'un- 
brella  shed'  for  the  accommodation  of  pas- 
sengers; that  the  station  called  'Borden' 
was  known  as  a  'flag  station,'  where  trains 
only  stop  upon  signal,  or  for  tbe  discharge 
of  passengers  or  freight;  that  tickets  were 
sold  to  the  said  station  called  'Borden'  from 
other  points,  and  that  freight  when  the 
charges  were  prepaid,  was  billed  to  Borden, 
but  that  no  tickets  were  sold  at  Borden  for 
other  points;  that  there  was  no  resident 
bonded  agent  of  the  defendant  company  at 
Borden,  some  arrangements  having  been 
made  with  Mr.  Folk,  who  kept  a  store  a 
few  yards  from  the  said  waroroom,  when 
there  to  deliver  freight  to  parties  calling  for 
same.  This  service  was  paid  for  by  defend- 
ant company  by  a  free  pass  over  its  said 
road.  The  testimony  also  shows  that  the 
plaintiff,  George  W.  Miu'ray,  has  brought 
out  all  the  reversionary  interests  of  the  par- 
ties other  than  himself  who  signed  the  deed 


above  referred  to,  and  marked  In  evidence 
'Exhibit  S.' 

"The  plaintiff  offered  testimony  as  to  the 
value  of  the  land  of  tbe  plaintiff  occupied  by 
the  defendant  company  as  a  right  of  way. 
This  testimony  was  objected  to  by  tbe  de- 
fendant upon  the  ground  that  it  was  irrele- 
vant I  sustained  the  objection  of  the  de- 
fendant for  the  reason  that  the  pleadings 
in  tlila  case  confined  the  proof  to  the  fact 
as  to  whether  or  not  the  defendant  company 
bas  complied  with  its  contract  as  set  out  ia 
the  deed.  Even  if  such  testimony  is  rele- 
vant to  the  issues  in  tills  case,  that  offered 
was  80  vague  and  Indefinite  that  I  have 
been  unable  from  the  testimony  to  arrive 
at  any  satisfactory  conclusion  as  to  tlie 
value  of  such  right  of  way. 

"I  find  as  matter  of  fact  from  the  testi- 
mony that  the  plaintiff  has  bought  all  the 
reversionary  Interests  of  the  parties  Other 
than  himself  who  signed  the  deed  In  evi- 
dence in  this  case,  marked  'Exhibit  S.' 

"I  find  as  matter  of  fact  from  the  testi- 
mony that  tbe  expression  'freight  and  pas- 
senger depot'  as  used  in  said  deed  In  evi- 
dence, Exhibit  8,  was  intended  to  mean 
and  did  mean  such  a  freight  and  passenger 
depot  as  was  then  eistabllshed  and  malntalit- 
ed,  with  a  resident  freight  and  passenger 
agent  at  Dalzell,  a  station  on  the  said  North- 
western Railroad. 

"I  find  as  a  matter  of  fact  from  the  testi- 
mony that  the  said  defendant  company  has 
not  established  and  maintained  such  ji  freight 
and  passenger  depot  with  a  resident  agent 
at  the  station  called  'Borden,'  on  the  aald 
Northwestern  Railroad. 

"I  find  as  a  matter  of  fact  from  tbe  testi- 
mony that  the  plaintiff,  Oeorge  W.  Mnr- 
ray,  bas  been  damaged  by  the  failure  of  the 
said  defendant  company  to  establish  and 
maintain  such  a  freight  and  passenger  depot 
at  the  station  called  'Borden,'  and  that  the 
amount  of  such  damage  has  been  tbe  sum 
of  $500,  up  to  tbe  date  of  this  report 

"The  defendant  claims,  as  matter  of  law, 
that  the  complaint  should  be  dismissed,  for 
the  reason  that  the  contract  as  set  up  In  tbe 
complaint  and  in  the  deed  In  evidence,  ESx- 
hlblt  S,  is  such  a  contract  as  the  court  of 
equity  cannot  and  will  not  enforce  by  specific 
performance.  This  brings  np  the  only  ques- 
tion of  law  In  the  case,  as  I  see  it  It  aeema 
to  be  the  general  rule  in  this  state  and  dse- 
where  that  courts  of  equity  wOl  not  oiforce 
by  specific  performance  contracts  to  construct 
buildings  and  make  repairs,  for  the  reason 
that  it  would  be  impracticable.  If  not  impoe- 
siUe,  fbr  an  ofllcer  of  the  court  to  carry  out 
such  decree.  22  Am.  &  Bug.  Bnc  Law.  p. 
996;  McCarter  v.  Armstrong,  82  a  C.  22S, 
10  S.  E.  953,  8  L.  R.  A.  625;  Columbia  Water 
Power  Ca  v.  City  of  Oolumbta,  5  S.  a  25S. 
This  rule,  however,  that  courts  of  equity  wIO 
never  assume  JurlBdictlon  to  enforce  a  con- 
tract which  requires  some  building  to  be  done^ 
is  not  universal.     They  have  enforced  snck 
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contracts  from  the  earliest  days  to  the  pres- 
«nt  time.  A.  few  cases  may  be  referred  to  as 
Uustratlng  the  power  vested  In  a  court  of 
equity  to  compel  the  spedflc  performance  of 
contracts  similar  to  the  one  at  bar.  In  Storer 
T.  Railway  Co.,  2  Younge  &  O.  Oh.  48,  the 
conrt  compelled  the  defendant  to  construct 
and  forever  maintain  an  archway  and  Its  ap- 
proaches. The  cbnrt  said  there  was  no  dlffl- 
cnlty  In  enforcing  such  a  decree.  In  WUbod. 
T.  RaUway  Co.,  Ll  B.  9  Ek].  28,  the  defendant 
was  compelled  to  erect  and  maintain  a  wharf. 
See,  also,  Wat  Spec.  Perf.  Contr.  if  11,  28-30; 
Iiewls,  Em.  Dom.  par.  296.  Agreements  by  a 
railroad  company  to  build  crossings  or  fences, 
«r  to  locate  and  build  a  depot,  or  to  do  other 
things  for  the  benefit  of  the  grantor,  may  be 
specifically  enforced.  It  Is  no  answer  to  suit 
for  specific  performance  that  a  specific  de- 
•crlptlon  of  the  thing  to  be  done  Is  not  con- 
tained In  the  deed  or  contract  That  whicb 
to  reasonably  suitable  under  the  circtunstan- 
ces  to  answer  the  purpose  intended  is  what 
the  contract  Implies.  'L.  granted  the  right  of 
way  to  a  railroad  company  over  his  premises. 
In  consideration  of  which  the  company  agreed 
to  erect  and  maintain  bridges  over  certain 
crossings,  and  also  to  erect  at  or  near  Bzcel- 
Blor  Spring  a  neat  and  tasteful  station  bnlld- 
tng,  to  be  called  "Bxcelslor  Spring,"  at  which 
all  regular  trains  should  stop.  The  company 
entered  and  built  Its  road,  but  refused  to  com- 
ply with  Its  agreement'  Cte  a  bill  for  specific 
performance,  It  was  contended  by  the  com- 
pany that  the  agreement  was  too  Indefinite 
to  be  enforced;  that  the  style  and  plan,  size, 
and  materials  of  the  structure  were  not  sped- 
lled.  But  the  court  held  otherwise.  To  insist 
that  the  railroad  cannot  build  a  bridge,  be- 
cause they  do  not  know  whether  It  should  be 
of  wood  or  Iron,  or  gold  or  platinum.  Is  a  poor 
czcnse.  A  bridge  suitable  for  a  highway 
crossing  Is  what  was  Intended,  and  that  Is 
definite  enough.'  In  Blsp.  Bq.  (6th  Bd.)  p. 
801,  It  Is  said:  'If  within  the  power  of  the 
court  to  supervise  the  performance  of  the  con- 
tract, and  the  equities  which  Justify  Its  spe- 
cific enforcement  exist,  the  agreement  will  be 
enforced.  And  of  late  the  supervisory  power 
of  the  court  has  been  extended  to  cases  which 
tt  formerly  might  not  hare  been  thought  to 
cover  Thus  courts  of  equity  have  assumed 
Jurisdiction  to  enforce  the  performance  of 
contracts  to  (q)erate  railways,  for  the  enforce- 
ment of  agreements  between  railroad  compa- 
nies for  the  use  of  their  tracks,  and  the  like; 
and  this  advancement  in  remedial  equity 
must  be  deemed  not  only  serviceable  in  the 
Jnterest  of  the  bdslness  affairs  of  men,  but 
Justified  by  the  Inherent  elasticity  of  chan- 
cery powers.'  The  authorities  above  dted, 
while  tending  to  show  'advancement  In  reme- 
dial equity,'  and  may  be  'Justified  by  Inherent 
elasticity  of  chancery  powers,'  still  none  of 
them  go  to  the  extent  of  enforcing  by  spedflc 
performance  such  a  contract  as  the  one  at 
bar.  Here  the  court  Is  called  upon  to  specif- 
ically enforce  the  establishment  and  mainte- 


nance of  a  freight  and  passenger  depot 
Qranting  that  the  contract  Is  made  definite  by 
the  parol  evidence  making  the  freight  and 
passenger  depot  to  be  established  and  main- 
tained at  Borden  similar  to  that  established 
and  maintained  at  Daleell,  still  it  would  be 
Impracticable,  If  not  impossible,  for  an  of- 
ficer of  the  conrt  to  carry  oat  Its  decree  re- 
quiring snch  a  freight  and  passenger  depot 
to  be  established  and  maintained.  To  do  so 
would  require  the  supervision  first  of  the 
building,  and  then  of  the  dally  recurring  du- 
ties of  the  agent  and  that  for  an  indefinite 
period  of  time.  It  is  asking  the  court  to  go  a 
long  way  towards  assuming.  If  not  the  direc- 
tion and  control,  at  least  the  supervision,  of 
the  defendant  company's  business..  This,  It 
seems  to  me,  the  court  will  not  undertake  to 
do.  I  have  with  great  reluctance  reached  the 
conclusion  that  the  contract  in  this  case,  even 
as  explained  by  the  parol  testimony.  Is  such  ■ 
contract  as  the  court  of  equity  cannot  en- 
force by  a  specific  performance,  yet  I  so  find 
as  matter  of  law.  All  of  which  Is  respectful- 
ly submitted." 

Both  Bides  excepted  to  this  report  The  m- 
ceptlons  came  on  to  be  heard  by  his  honor 
J.  H.  Hudson,  as  special  Judge,  who  sustained 
the  plaintiff's  exception,  and  also  so  much  ot 
defendant's  exceptions  as  related  to  a  recom- 
mendation of  the  master  that  defendant'sbould 
pay  plaintiff  $500  damages.  The  circuit  Judge 
held  that  it  was  pompetent  to  Introduce  tea- 
timooy  to  show  what  the  surrounding  drcnm- 
stances  were  when  the  defendant  covenanted 
to  erect  a  freight  and  passenger  depot  at 
Borden,  so  as  to  show  what  was  In  the  minds 
of  the  parties  to  this  action  at  that  time,  to 
wit  the  deed  of  the  plaintiff  made  in  May, 
18^.  He  also  held  the  contract  was  to  be 
enforced  specifically  by  requiring  the  defend- 
ant to  erect  at  once  a  depot  for  freight  and 
passengers  at  Borden  like  that  of  defendant 
at  Dalzell  and  at  Bemberts,  two  stations  on 
defendant  railroad,  and  also  to  have  an  agent 
to  sell  tickets  at  Borden.  The  defendant  has 
appealed  from  Judge  Hudson's  Judgment  on 
12  separate  grounda  The  reporter  will  in- 
corporate in  hto  report  of  this  the  12  excep- 
tions, as  well  as  the  decree  of  Judge  Hudson. 
These  exceptions  may  be  grouped  as  follows: 
The  first  five  exceptions,  relating,  as  they  do, 
to  the  alleged  error  of  the  circuit  Judge  in. 
holdbig  that  It  was  competent  to  receive  and 
consider  testimony  going  to  show  the  circum- 
stances surrounding  and  moving  the  parties 
tn  the  execution  of  the  contract  to  erect  a 
frdght  and  passenger  depot  at  Borden,  on 
defendant's  ralh-oad;  the  sixth  exception,  re- 
lating, as  It  does,  to  whether  the  defendant's 
building  at  Borden  was  such  as  was  agreed 
upon  by  and  betweoi  the  parties  to  this  ac- 
tion In  Hay,  1899,  when  the  deed  and  cove- 
nant were  made;  and,  lastly,  the  seventn, 
eighth,  ninth,  tenth,  eleventh,  and  twelfth  ex- 
ceptions, relating,  aa  they  do,  in  one  form  or 
another,  to  the  power  of  the  court  of  equity 
to  decree  that  a  contract  to  build  a  depot  on 
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Its  road  should  be  specifically  executed.  Includ- 
ing In  this  question  T^hetber  tbe  decree  was 
sufficiently  definite  In  Its  directions. 

1.  It  seems  to  us  that  this  court  bas  al- 
ready settled  the  question  as  to  the  compe- 
tencT  of  testimony  addressed  to  tbe  making 
dear  an  agreement  whose  terms  need  deflnite- 
ness.  It  has  long  been  settled  law  In  tbe 
courts  of  this  state,  as  well  as  In  tbe  United 
States  supreme  court,  that  it  is  competent  to 
diow  by  evidence  outside  of  a  deed  or  other 
Instrument  in  writing  wliat  was  the  true  con- 
sideration as  between  the  parties  thereto.  It 
la  a  mattM*  of  frequent  occurrence  In  our 
courts  that  testimony  Is  competent,  aliunde 
tbe  deed,  to  show  that  a  deed  of  conyeyance 
absolute  on  Its  face  was  simply  a  mortgage 
to  secure  the  loan  of  money.  Campbell  t. 
Under,  50  &  C.  169,  27  S.  E.  648.  So,  in  re- 
gard to  tbe  use  of  the  word  "dollars"  In  a 
contract,  the  value  of  Oiose  dollars  may  be 
ascertained  by  testimony  outside  of  tbe  terms 
of  the  contract  itself.  Tfaorington  v.  Smith, 
8  Wall.  1,  10  L.  Bd.  861;  Confederate  Note 
Case,  19  Wan.  648,  22  L.  Ed.  19&  All  these 
things  have  been  allowed,  not  as  adding  to 
or  varying  a  written  Instrument,  but  In  the 
light  of  -the  surrounding  circumstances,  to 
show  what  was  in  the  minds  of  tbe  contract- 
ing parties.  As  was  remarked  at  the  begins 
ning  of  our  consideration  of  this  point,  our 
own  decisions  seem  conclusive  of  this  point 
In  this  case  at  bar  the  question  is  what  did 
the  parties  mean  by  the  use  of  the  words 
"a  freight  and  passenger  depot"  to  be  erected 
by  the  defendant  at  the  station  called  "Bor- 
den"? As  was  remarked  by  the  appellant, 
great  latitude  exists  as  to  the  structures 
known  as  "freight  and  passenger  depots," 
ranging  by  his  argument  from  the  fine  Union 
Station  at  Columbia,  S.  C,  to  the  "umbrella 
shed"  at  present  standing  at  Borden.  These 
words  can  be  explained  by  extrinsic  verbal 
testimony.  Bapley  v.  Elugb,  40  S.  C.  134, 
18  S.  E.  680;  Willis  V.  Hammond,  41  8.  C. 
163,  10  S.  E.  310.  Another  apt  illustration  is 
furnished  by  the  case  of  Stoops  v.  Smith,  1 
Am.  B^.  85,  when  tbe  court  in  Massachusetts 
received  parol  testimony  to  show  that  "ad- 
vertising chart"  meant  a  chart  of  a  certain 
material,  to  be  published  In  a  certain  man- 
ner, as  verbally  agreed  upon  by  the  parties. 
In  the  case  at  bar  the  plaintiff  was  shown 
tbe  lumber  on  the  ground  requisite  for  a  depot 
Just  like  that  erected  by  tbe  defendant  at 
Dalzdl  station.  Tbe  object  of  the  plaintiff 
was  to  secure  an  attraction  to  outsiders  to 
settle  on  his  lands  around  Borden.  We  over- 
rule these  exceptions. 

Sixth  Exception.  We  cannot  sustain  this  ez- 
c<>ptlon.  It  is  patent  to  the  eye  that  the  un- 
pretentious erection  at  Borden  can  scarcely  be 
dignified  as  a  depot  for  passengers.  An  "um- 
brella sbed"  is  scarcely  a  depot  for  passengers. 
This  exception  Is  overruled. 

2.  Lastiy,  tbe  master  held  that  a  court  of 
equity  could  not  undertake  the  task  of  a 
specific  performance  of  the  contract  to  erect 


a  "depot  tar  freight  and  passenger^  at  "Bor- 
den," with  a  resident  ticket  agent,  etc.  Tbe 
circuit  Judge  held  otherwise,  and  so  decreed. 
Was  he  in  error?  It  is  asserted  that  the  text- 
writers  and  decisions  vary  on  this  subject. 
Whenever  decisions  are  opposed  to  each  oth- 
er. It  is  always  well  to  ascertain  tbe  grounds 
of  tbe  varying  opinions  of  Judges,  so  as  to 
learn  If  there  Is  a  principle  upon  whldi  they 
are  divided.  Tbe  respondent,  in  his  suggest- 
ive argument  on  this  point,  thus  states  his 
position:  "Tb»e  is  a  distinction  in  the  cases 
between  tbe  two  classes  of  contracts  for 
construction:  (1)  Building  contracts,  where 
one  agrees,  for  a  money  consideratlaD,  to 
build  a  house  for  another  on  that  otber'a 
land.  Such' contracts  are  not  generally  spe- 
cifically enforceable,  for  tbe  reason  that  the 
injury  done  by  a  breach  is  easily  measured, 
and  can  be  fully  compensated  In  money.  See 
note  on  pages  996  and  997  of  22  Am.  &  Eng. 
Bnc.  Law,  where  we  read.  The  role  is  al- 
most universal  that  a  covenant  to  build  may 
not  be  enforced  specifically,  for  the  execution 
of  such  contract  would  be  Impracticable,  If 
mot  Impossible,  for  a  court  to  saperrlae^ 
whereas  the  remedy  of  damages  would  afford 
a  full  redress.'  That  is  to  say,  the  court 
cannot  act  as  architect,  and  another  builder 
may  be  had,  and  damages  for  the  Increased 
cost  and  delay  recovered  in  action  at  law  for 
damages.  The  second  class  is  where  one 
gets  land  trom  anothw  upon  tbe  considera- 
tion of  tbe  grantee's  erecting  at  his  own  ex- 
pense a  building  on  land  actually  conveyed 
upon  the  conditions  that  such  building  should 
be  erected  thereon.  Miller  calls  attention  to 
the  fact  that  in  these  latter  cases  the  build- 
ing was  to  be  done  on  the  land  of  Qie  person 
who  agreed  to  do  it,  as  In  tbe  case  at  bar. 
The  consideration  for  the  agreement  was  the 
sale  or  conveyance  of  tbe  laud  on  which  tbe 
building  was  to  be  erected,  and  plaintiff  had 
already,  by  such  conveyance  on  his  part,  ex- 
ecuted tbe  contract  [as  tn  tbe  case  at  bar], 
and  the  building  was  in  some  way  essential 
to  the  use  or  contributory  to  tbe  valne  at 
adjoining  land  belonging  to  the  plaintlfl*  (aa 
in  tbe  case  at  bar).  This  decision  was  In 
1863.  So  that  22  Am.  &  Eng.  Enc.  Law,  p. 
906,  shows  tbe  law  to  be  Just  what  we  claim 
it  to  be.  Section  290,  Lewis,  Em.  Dmn. 
(1st  Ed.),  also  sustains  us.  In  Hubbard  v. 
Ballroad  Co.,  63  Ma  68,  dted  by  Lewis,  the 
court  held  that  a  plaintiff  who  relinquished 
bis  right  of  way  for  the  location  of  a  depot 
thereon  might,  after  entry  by  the  railroad, 
have  his  remedy  In  equity  for  a  Bi>eclfic  per^ 
formance  of  the  agreement  to  erect  the  de- 
pot; citing  Aiken  v.  Ballroad  Co.,  26  Barb. 
289.  The  case  of  Lawrence  v.  Ballway  Co.. 
86  Hun,  467,  is  strong  in  support  of  plaintUTi 
contention.  It  held  that  where  a  railroad  ou- 
ters upon  land,  and  constructed  tracks  and 
structures,  so  that  it  could  not  be  restored 
to  its  original  condition,  the  railroad  com- 
pany's contract  to  build  a  bridge  at  tbe  east 
line,  and  a  'neat  and  good  overhead  bridge 
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near  my  west  Has,'  and  'erect  a  neat  and 
tasteful  station  for  the  accommodation  of 
passengers,'  would  be  enforced,  and  was  suf- 
ficiently expUcit  And  see  Blsp.  Eq.  (6tb  Bd.) 
p.  601;  Blsp.  Eq.  (4tb  Ed.)  p.  140;  and  6 
S.  0.  265.  McCarter  t.  Armstrong,  32  &  C. 
204;  10  S.  B.  a53,  8  L.  R.  A.  625,  Is  Inappli- 
cable, because  tbe  case  was  clearly  one  that 
could  be  compensated  In  damages,— and,  In- 
deed, stipulated  damages  were  fixed,— and  be- 
cause the  proper  drainage  of  lands  was  a  mat- 
to:  difficult  of  ascertainment  on  rule  to  show 
cause  why  the  decree  had  not  been  carried 
out  But  In  our  case  a  decree  directing  de- 
fendant to  erect  at  Boiden  a  freight  and  pas- 
senger depot  like  that  now  at  Dalsell,  a  sta- 
tion on  Its  own  ralbroad." 

To  our  mind,  the  case  at  bar  presents  the 
case  where  the  plaintiff  has  conveyed  the 
land  whereon  the  depot  Is  to  be  erected; 
that  the  consideration  moving  to  this  convey- 
ance was  the  erection  by  the  defendant  of  a 
depot  for  freight  and  passengers,  which  the 
plaintiff  reasonably  expected  would  enhance 
the  value  of  his  sur.oundlng  lands;  whereas 
the  Inferior  depot  erected,  with  no  ticket 
office  or  resident  agent  there  located,  was  not 
calculated  to  enllbt  the  persons  desirous  of 
locating  theie  to  do  so  We  think  Justice 
MlUer  pointed  out  Is  the  quotation  of  hla 
opinion  tbe  tru<i  gronrd^  fci'  an  Interference 
by  th*  court  o*  equity  of  specific  perform- 
ance. We  do  not  see  any  ground  upon  which 
to  base  a  criticism  of  Judga  Hudson's  decree 
as  indefinite.  There  are  tbe  two  depots,  the 
one  at  Dalzell  and  the  other  at  Remberts,  as 
model';  for  tbe  depot  An  agent  Is  easily 
supplied.    Th^e  exceptions  are  overruled. 

It  is  the  judgment  of  this  court,  that  th'~' 
judgment  of  the  circuit  conrt  be^  and  bentsy 
is,  affirmed. 

GARY,  J.,  concurs  in  the  result. 


(61  W.  Va.  624) 

NBWBEEGER  et  ui..v.  WELLS  et  aL* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

.Tune  7,  1902.) 

■QUmr— UMITATIONS— STALB  djaKS-DB- 

MURRER. 

1.  In  matters  of  concurrent  jurisdiction,  eq- 
oity,  by  analogy,  applies  to  stale  claims  the 
bar  of  the  statute  of  limitations,  and  recog- 
nizes the  same  exceptions  to  its  operations  that 
are  allowed  in  courts  of  law. 

2.  When  a  bill  Id  equity  discloses  on  its  face 
laches,  or  the  facts  alleged  show  that  the  cause 
of  action  is  within  the  statute  of  iimitationa, 
the  bill  Is  for  that  reason  demurrable,  unless 
sufficient  facts  are  set  forth  in  it  to  avoid 
laches  or  take  the  case  out  of  the  statute. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wood  coimty; 
L.  N.  Tavenner,  Judge. 

Bill  by  Samuel  Newberger  and  wife 
against  Charles  E.  Wells  and  another.  De- 
cree for  defendants,  and  plaintiffs  appeaL 
Affirmed. 


'Rehearing  denied. 

T  2.  See  Equity,  vol.  19,  Cent.  Dig.  J  498. 
42  S.E.— 10 


W.  N.  Miller,  for  appellants.  D.  H.  Ijeaa- 
aid,  for  appellees. 

POrFENBARGER,  J.  Ill  June,  1896, 
Samuel  Newberger  and  Dora  Newberger  filed 
their  bill  in  equity  in  the  circuit  court  of 
Wood  county  against  Charles  E.  Wells  and 
D.  H.  Leonard,  trustee.  They  allege  that 
prior  to  June  1, 1876,  Samuel  Newberger  waa 
engaged  In  the  mercantile  business  at  Park- 
ersburg,  and  was  the  owner  of  a  large  stock 
of  merchandise,  and  a  large  and  valuable 
tract  of  land,  situated  on  Fishing  creek,  in 
Wetzel  county,  containing  between  3,500  and 
4,000  acres,  and  being  the  residue  of  a  tract 
of  6,000  acres,  out  of  which  previous  own- 
en  had  conveyed  certain  portions;  that  on 
June  1,  1876,  he  made  a  general  deed  of  a»- 
signment  to  D.  H.  Leonard,  trustee,  for  the 
benefit  of  his  creditors;  that  In  the  adminis- 
tration of  said  trust  Leonard  and  Newl)er- 
ger  settled,  by  compromise  or  otherwise, 
practically  all  of  the  debts  out  of  the  pro- 
ceeds of  the  property  and  the  collections  of 
the  accounts;  that  on  the  6th  day  of  July, 
1887,  they  n^^>ttated  a  conditional  sale  of 
said  tract  of  land  to  the  defendant  Ohariea 
B.  Wells,  and  put  the  contract  in  writing; 
that  they  agreed  to  sell  said  land  to  Wells, 
descrlbln^i  it  In  the  contract  as  containing 
3,000  acres,  more  or  less,  at  |2.50  per  acre, 
"the  quantity  to  be  ascertained  by  a  survey 
to  be  made  at  the  expense  of  the  party  <^ 
the  second  part";  that  the  contract  was  an 
option  to  purchase  the  land  for  a  period  of 
60  days  from  Its  date,  and,  If  WeUs  shoulC 
decide  to  close  the  option  by  purchasing  the 
land,  he  should  deposit  with  Leonard  the  sum 
of  $500  on  the  purchase  money,  and  then  the 
Newbergers  agreed  to  join  Leonard,  the  trus- 
tee, in  a  deed  conveying  the  land  to  Wells; 
that  Wells  did  not  make  the  deposit  within 
the  60  days,  but  at  his  instance  and  request 
the  option  was  extended  for  another  period 
upon  the  same  terms;  that  It  was  imder- 
stood  and  agreed  at  the  time  that  the  differ- 
ence between  the  amount  for  which  the  prop- 
erty might  sell  at 'public  sale  and  the  con- 
tract price  of  $2.60  per  acre  should  be  paid 
to  Dora  Newberger  In  consideration  of  her 
joining  in  the  deed,  and  the  relinquishment 
of  her  dower  In  the  land;  that  after  accept- 
ing the  contract  and  depositing  the  $500, 
Wells  caused  a  survey  of  the  land  to  be 
made,  but  before  It  was  completed,  com- 
plainants procured  Leonard  to  take  the  nec- 
essary proceedings  to  sell  the  land,  and  at 
tbe  February  term  of  tbe  circuit  court  of 
Wetzel  coimty,  in  some  suit  there  pending, 
of  the  nature  of  which  complainants  say 
they  are  not  advised,  Leonard,  trustee,  was 
dhrected  to  sell  the  land  as  special  commis- 
sioner, and  did  so,  and  the  same  was  pur- 
chased by  Wells  for  the  sum  of  $4,050,  be 
paying  part  of  the  money  In  cash,  and  ex- 
ecuting hla  notes  for  the  residue,  and  the 
court  having  confirmed  this  sale  In  June^ 
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1888,  Leonard,  on  tbe  16tb  day  of  July,  1888, 
executed  a  deed  aa  special  commissioner,  con- 
veying the  land  to  Wells;  that  about  tbe  8tb 
day  of  May,  1888,  Wells  and  one  H.  L.  WU- 
coz,  who  had  surveyed  the  land  for  Wells, 
pretended  and  represented  to  complainants, 
"either  through  fraud,  mistake,  or  ignorance, 
or  both,  that  there  were  included  within  the 
boundary,  excluding  the  exceptions  mention- 
ed in  the  title  papers,  only  2,020  acres";  that 
complainants,  stlil  relying  on  the  representa- 
tions aforesaid  as  to  acreage,  on  the  10th  day 
of  July,  1888,  executed  a  deed  whereby,  in 
consideration  of  tbe  sum  of  $1,800,  they  con- 
veyed tbe  land  to  Wells  with  covenants  of 
general  warranty,  thereby  confirming  the 
sale  made  by  Leonard,  trustee,  aa  special 
commissioner,  and  by  mistalse,  occasioned 
by  the  representations  aforesaid,  describing 
tbe  quantity  to  be  2,000  acres,  more  or  less; 
that  they  are  informed  and  believe  that 
Wells  has  fully  paid  to  Leonard  the  residue 
of  the  purchase  money,  and  they  represent 
and  charge  that  all  of  Newberger's  debts, 
for  which  the  property  could  be  twund, 
have  been  compromised  and  paid,  or 
should  have  been  paid,  out  of  tbe  mon- 
ey in  the  hands  of  Leonard  as  trustee, 
to  be  paid  to  Samuel  Newberger;  that  they 
believed  tbat  at  the  time  of  said  sale  said 
land  was  valuable  for  oil,  and  It  has  become 
valuable  oil  territory,  having  many  wells 
thereon,  producing  many  thousands  of  bar- 
rels of  oil  aimually;  that  they  "recently  dis- 
covered that,  as  a  matter  of  fact,  there  was 
a  mlBtalce  In  the  survey  as  aforesaid  made 
by  the  said  Wilcox,  and  in  bis  calculations 
of  the  acreage  of  said  land;  tbat  they  are 
Informed  and  believe  that  some  time  ago  the 
said  Wells  had  the  said  land  resurveyed,  and 
ascertained  the  quantity  to  be  three  thous- 
and eight  hundred  (3,800)  acres,  and  not  two 
thousand  and  twenty  (2,020),  as  he  and  his 
former  surveyor,  Wilcox,  represented  when 
complainants  conveyed  said  land  to  him,  and 
not  2,000,  as  recited  in  complainants'  deed  to 
him;  that  they  have  just  recently  discovered 
tbat  in  February,  1892,  'the  said  Wells  and 
others,  to  whom  he  had  conveyed  interests 
in  said  land,  made  leases  thereof  to  the  South 
Penn  Oil  Company,  in  which  they  describ- 
ed the  quantity  of  land  in  said  tract  to  be 
8,800  acres";  that  they  bad  no  knowledge  of 
said  lease,  nor  of  tbe  quantity  of  land  de- 
scribed therein,  until  Just  before  the  Insti- 
tntion  of  this  suit;  that  Wells  had  recently 
■tated  to  the  complainant  Samuel  Newberger 
and  to  others  that  there  is  not  less  than 
8,800  acres  of  the  land;  that,  since  he  pur- 
chased said  land,  Wells  has  recovered  in  tbe 
circuit  court  of  Wetzel  county  a  Judgment 
wherein  the  boundary  recovered  is  recited  to 
contain  3,800  acres,  the  exclusion  from  which 
of  the  excepted  boundaries  described  in  tbe 
Judgment  would  leave  about  2,900  acres,  or 
900  acres  more  than  Wells  settled  and  paid 
(or  In  hia  contract;   tbat,  as  soon  aa  tbey 


discovered  the  mistake  and  error,  complain- 
ants called  the  attention  of  Wells  to  Oie 
same,  and  asked  him  to  correct  the  mistake 
and  settle  with  them  for  the  land  acowdlng 
to  the  actual  acreage,  and  Wella  at  first 
seemed  disposed  to  settle  the  matter  ^tb 
them,  but  tbey  were  never  able  to  get  him 
to  do  so,  and  be  continues  to  neglect  to  cor- 
rect the  error  and  pay  complainants  wbat 
they  are  Justly  entitled  to  receive  from  him; 
and  tbat  tbey  believe  and  charge  that  be 
should  be  required  to  account  to  them  tar  tbe 
difference,  namely,  1,680  acres,  at  tbe  rate 
of  $2.00  per  acre,  which  amounts  to  the  sum 
of  $4,200,  with  interest  thereon  from  July  10. 
1888,  until  paid.  As  exhibits,  there  were 
filed  with  the  bill  a  deed  from  Edward 
Bralden  and  wife  to  Samuel  Newberger;  a 
deed  from  P.  L.  Gambrill  and  wife  to  Ed- 
ward  Braiden;  a  deed  from  Isaac  Hoge  and 
others  to  Gambrill;  a  deed  of  trust  from 
Samuel  Newberger  to  D.  H.  Leonard,  trus- 
tee; tbe  agreement  between  Newberger  and 
wife  and  Charles  E.  Wells;  tbe  deed  from 
Leonard,  special  commissioner,  to  Wells;  tbe 
deed  from  Newberger  and  wife  to  Wells;  the 
agreement  between  Wells  and  others  and  the 
South  Penn  Oil  Company;  and  a  copy  Cft 
tbe  order  in  the  ejectment  snit,  in  which 
Judgment  ia  confessed  by  Smith  and  otbos 
In  favor  of  Wells  and  others.  Wells  filed 
his  separate  demurrer  to  the  bill,  and  the 
complainants  so  amended  their  bill,  with 
leave  of  the  court,  as  to  show  that  the  con- 
tract was  made  in  the  city  of  Parkersburg, 
and  that  tbe  plaintiffs  and  the  defendant 
Leonard  resided  there.  The  defendants  then 
demurred  to  the  amended  bill,,  and  the  .plaln- 
'  tiffs  Joined  in  the  demurrer;  and  on  Decem- 
ber 1,  1900,  tbe  court  sustained  tbe  demnx^ 
rer,  and,  the  plaintiffs  not  desiring  to  amend 
tbeir  bill,  it  was  dismissed,  and  the  cause 
la  now  in  this  court  on  appeal 

Tbe  prayer  of  the  bill  is  "that  tbe  defend- 
ants, named  as  such  in  the  caption  of  tbia 
bill,  may  be  made  defendants  hereto,  and  re- 
quired to  answer  the  same,  and  each  and 
every  allegation  thereof,  on  their  respective 
oatba,  and,  the  premises  being  considered, 
that  tbe  said  mistake  in  tbe  execution  of  said 
contract  of  sale,  and  the  mistake  ot  qaantUj 
named  in  tbeir  aforesaid  deed  to  aald  Wella. 
may  be  corrected;  tbat  aaid  deed  may  be 
reformed  and  corrected  in  accordance  with 
the  facts  now  appearing;  that  the  contract 
of  complainants  with  the  said  Wella  may  be 
speciBcally  executed  In  relation  thereto,  and 
that  complainants  may  have  a  money  decree 
agalnat  the  said  Wells  for  the  said  sum  of 
$4,200,  with  Interest  thereon  aa  aforesaid"; 
and  that  complainants  may  have  othte,  far- 
ther, and  general  relief. 

Tbe  contract  of  July  6,  1887,  giving  Wella 
an  option  to  purchase  the  lands  in  question, 
and  which  be  afterwards  accepted  and  acted 
upon.  Is  perfectly  clear  tn  Its  terms  and  pro- 
visions;   but  the  complalnanta  fonnd  tb^ 
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MU  upon  the  contention  that  WellJi  has  not 
folly  executed  It  upon  hlB  part,  and  that  his 
fallore  to  execute  it,  and  the  failure  of  com- 
plainants to  require  full  payment  of  the  pur- 
chase money,  are  due  to  the  fraudulent  con- 
duct of  Wells  In  repreaentlng  to  complain- 
ants that  the  quantity  of  land  was  only  2,- 
020  acres,  when  in  fact  it  Is  3,800  acrea 
Whether  the  contract  required  Wells  to  make 
the  surrey  or  not,  the  bill  alleges  that  he  did 
undertake  and  cause  the  survey  to  be  made, 
and  made  a  false  representation  as  to  the  re- 
sult of  that  survey.  If  It  fvas  his  duty,  un- 
der the  contract,  to  make  the  survey,  his 
false  representation,  after  making  it  and  in- 
forming himself  and  agreeing  in  hla  contract 
to  ascertain  the  true  quantity,  was  fraudu- 
lent. If  the  contract  did  not  require  liim  to 
make  the  survey,  and  he  did  it  voluntarily, 
and  misrepresented  the  quantity  of  land,  such 
conduct  was  not  only  fraudulent,  but  embod- 
ied a  higher  degree  of  fraud.  It  was  more 
active,  officious,  and  affirmative  in  its  char- 
acter than  in  the  other  case.  The  difficulty 
in'  this  case,  on  the  question  of  demurrer, 
does  not  lie  in  the  sufficiency  of  the  allega- 
tion of  fraud  and  mistake.  The  real  trouble 
is  encountered  in  determining  whether  the 
plalntifrs  have  resorted  to  the  proper  remedy, 
and  have  brought  their  suit  In  time.  The 
plaintiffs  have  made  their  deed  conveying  ttie 
land  to  the  defendant,  and  he  has  accepted  it. 
The  contract  of  July  6,  1887,  has  been  fully 
executed,  completed,  and  performed,  except 
that  all  the  purchase  money  has  not  been 
paid,  according  to  the  theory  of  this  bill. 
Under  such  a  contract,  the  vendee  has  but 
two  duties  to  perform:  One  is  to  accept  a 
proper  deed;  the  other,  to  pay  the  purchase 
money.  Weils  has  performed  the  first,  but  has 
avoided  and  neglected.  In  part,  the  perform- 
ance of  the  other.  The  equitable  doctrine 
is  that  the  enforcement  of  terms  must  be 
mutual,  and  that,  where  the  yendee  would 
have  a  right  to  the  decree  compelling  the 
conveyance  of  the  land  to  him,  his  vendor 
must  likewise  be  permitted,  in  equity,  to 
compel  the  acceptance  of  his  deed,  and  the 
payment  of  the  consideration  for  It  23  Am. 
A  Eng.  Enc.  Law,  947.  The  vendor  may  re- 
cover his  purchase  money  in  ah  action  at 
law,  but  he  cannot,  in  such  action,  compel 
the  vendee  to  accept  a  deed.  In  this  bill  the 
vendor  seeks  only  to  recover  a  part  of  the 
purchase  money.  Another  principle  of  law 
which  must  not  be  overlooked  is  that  ordl- 
oarily  a  contract  for  the  sale  of  land  la  com- 
pleted by  the  execution  and  delivery  of  the 
deed  by  the  vendor,  and  ita  acceptance  by 
the  purchaser.  These  acts  annul  the  ante- 
cedent executory  agreement,  and  upon  it  no 
action  can  be  brought  afterwarda^  even 
though  the  amount  of  land  conveyed  turns 
out  to  be  less  than  was  stated  in  the  agree- 
ment 28  Am.  &  Eng.  Enc.  Law,  132.  At 
page  140  of  the  same  volume  it  Is  said: 
"The  conveyance  la  •  consummatioa  of  the 


contract  With  It  an  tbe  rights  of  the  ven- 
dor in  the  land  cease,  and  by  it  there  is  vest- 
ed in  the  piuchaser  the  full  legal  and  equi- 
table titles  of  the  property,  subject  only  ts 
the  vendor's  lien  for  purchase  money." 

Tbla  lien  for  purchase  money  would  not 
exist  In  this  state,  unless  reserved  in  the 
deed.  Section  1  of  chapter  75  of  our  Code 
provides  that  "if  any  person  convey  any  real 
estate,  and  the  purchase  money,  or  any  part 
thereof,  remain  impaid  at  the  time  of  the 
conveyance,  he  shall  not  thereby  -have  a  li&a. 
for  such  unpaid  purchase  money,  unless  such 
lien  is  expressly  reserved  on  the  face  of  the 
conveyance."  If  a  lien  did  exist,  that  would 
give  equitable  jurisdiction  to  enforce  acrainst 
the  land  the  payment  of  the  purchase  money 
remaining  unpaid.  Such  ground  of  equitable 
Jurisdiction  does  not  exist  in  this  case.  No 
lien  for  the  purchase  money  is  reserved  In 
the  deed.  Then,  again,  we  are  confronted 
with  the  principles  announced  by  this  court 
In  Burbrldge  v.  Sadler,  46  W.  Va.  39,  82  S. 
E.  1028,  that  "a  claim  for  compensation  for 
deficiency  in  quantity  of  land  conveyed  by 
the  deed,  where  the  purchase  money  has  been 
paid.  Is  a  mere  demand',  not  cognizable  only 
in  equity,  but  at  law,  and  is  subject  to  the 
statute  of  limitations."  It  is  said  in  the 
opinion  in  that  case  that  a  demand  for  com- 
I)en8atiom  is  barred  by  limitation,  and,  fur- 
ther, that:  "It  was  a  cause  of  action  at 
once  on  the  execution  of  the  deed  from  Sad- 
ler to  Melissa  Burbrldge.  Five  years  would 
bar  It  It  is  not  like  tbe  case  of  a  demand 
for  compensation  for  excess  in  quantity 
wh«8  a  lien  for  purchase  money  exists. 
There,  I  think,  the  lien  extends  to  the  amount 
due  for  surplus  land;  but  if  there  is  no  lien 
in  the  deed  of  conveyance,  compensation  for 
the  surplus  must  be  recovered  in  an  action 
at  law.  So  where  there  is  a  deficiency.  In 
either -case,  like  the  sale  of  other  property. 
In  case  of  deficiency,  compensation  wool^ 
be  by  action  of  trespass  on  the  case,  or, 
waiving  the  tort  in  assumpsit;  the  liability 
being  based  on  the  theory  of  fraud  and  de- 
ceit in  misrepresenting  the  quantity."  How- 
ever, hi  2  Minor,  Inst  699,  it  Is  said  that 
"In  cases  of  plain  mistake  or  misapprehen- 
sion, though  not  the  effect  of  fraud  or  con- 
trivance, equity  will  rescind  the  conveyance, 
if  the  error  goes  essentially  to  the  substance 
of  the  contract  so  that  the  purchaser  does 
not  get  what  he  bargained  for,  or  the  vendee 
sells  that  which  he  did  not  design  to  sell, 
or.  If  the  circumstances  do  not  demand  a 
total  rescission  of  the  contract  the  court 
will  give  relief  by  adjusting  a  compensation 
between  the  parties."  At  page  702  of  the 
same  volume  it  Is  said.  "Wherever  the  real 
quantity  tntns  ont  to  be  more  or  less  than 
what  was  anticipated  by  the  parties,  whether 
the  sale  be  by  the  acre  or  otherwise,  equity 
entertains  Jurisdiction  and  gives  relief  on  the 
ground  of  mistake."  If  this  be  true,  such 
relief  will  be  given  upon  tbe  ground  of  fraud. 
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where  It  produces  tbe  same  result,  or  upon 
the  grounds  of  mistake  and  fraud  combined. 
This  court  has  announced  the  existence  of  an 
equitable  Jurisdiction  very  similar,  if  not  like 
that  claimed  In  tbe  plaintiffs'  bill.  In  many 
cases.  In  Kelly  t.  HUey,  22  W.  Va.  247,  tt 
Is  held  that  "a  court  of  equity  has  Jurisdic- 
tion to  decree  compensation  for  a  deficiency 
In  the  quantity  of  land  sold,  although  the 
land  has  been  conveyed  by  a  deed  with  gen- 
eral warranty,  and  tbe  purchase  money  has 
all  been  paid,"  and  further  that  "where,  by 
reason  of  the  fraud  of  the  vendor  In  misrep- 
resenting the  quantity  of  land  sold,  the  ven- 
dee Is  entitled  to  compensation  or  abatement 
from  the  purchase  money  on  account  of  de- 
ficiency in  the  quantity  of  land,  courts  of 
equity  and  courts  of  common  law  have  con- 
current Jurisdiction  to  grant  relief."  It  was 
held  in  Atkinson  v.  Beckett,  84  W.  Va.  584, 
12  S.  E.  717,  that  in  case  of  an  exchange  of 
lands  in  groea,  if  one  party  has  been  misled 
and  deceived  by  the  other  as  to  the  quantity 
of  land  he  was  getting,  and  thus  induced  to 
enter  into  the  exchange,  equity  will  decree 
him  compensation.  .  In  Prlchard  v.  Evans, 
31  W.  Va.  137,  6  S.  E.  461,  it  is  held  that  "a 
court  of  equity  has  Jurisdiction  to  abate  from 
the  purchase  money  due  from  vendee,  for  a 
deficiency  in  sale  of  land,  by  which  tbe  ven- 
dee was  Injured,  through  the  fraud  of  the 
vendor  In  misrepresenting  the  quantity  of  the 
land  on  the  face  of  his  contract  or  deed,  or 
orally."  In  Nichols  t.  Cooper,  2  W.  Va.  347, 
this  court  holds  that  "tbe  principle  upon 
which  equity  g:lves  relief  tai  cases  of  excess 
and  deficiency  in  the  estimated  quantity  upon 
the  sale  of  lands  is  where  there  is  a  mistake, 
—whether  the  mutual  mistake  of  the  parties, 
or  the  mistake  of  one  of  them,  occasioned 
by  the  fraud  or  culpable  negligence  of  the 
other."  In  support  of  this,  the  court  in  that 
case  quoted  and  approved  a  part  of  the  opin- 
ion in  the  case  of  Blessing's  Adm'r  v.  Beatty, 
1  Rob.  (Va.)  287.  Somewhat  similar  to  this, 
in  respect  to  the  ground  of  Jurisdiction,  are 
the  following  cases:  Anderson  v.  Snyder, 
21  W.  Va.  632;  Crlslip  v.  Cain,  19  W.  Va. 
438;  Boggs*  Ex'r  V.  B.arp&c'a  Adm'r,  45  W. 
Va.  554,  31  S.  E.  »13. 

In  those  states  in  which  the  implied  lien 
for  purchase  money  of  land  exists,  this  bill 
would  no  doubt  be  good  as  a  bill  for  the  spe- 
cific execution  of  tbe  contract  of  July  8, 
1887;  and,  that  contract  being  under  seal, 
the  statute  of  limitations  would  not  apply, 
because  the  bill  was  filed  within  10  years 
from  the  date  of  the  contract  Nor  would  the 
court  in  such  state  dismiss  the  claim  as  stale 
on  the  grotmd  of  laches.  While  the  purchas- 
er has  accepted  the  deed,  that  is  a  circum- 
stance which  only  strengthens  the  case  made 
by  the  plaintiffs'  bill  If  be  bad  refused  to 
accept  the  deed  and  to  pay  the  purchase 
money,  all  a  court  of  equity  could  do  would 
be  to  compel  him  to  pay  the  purchase  money; 
"■nd  all  tbe  plaintiffs  would  be  required  to  do, 
order  to  obtain  the  aid  of  sucb  court. 


would  be  to  toider  a  suCBcIent  deed,  and  the 
purpose  of  the  proceeding  In  sucb  case  would 
be  sucb  as  is  sought  in  this  bill,— merely  a 
recovery  of  money.  Bat  as  no  sucb  lien 
exists  here,  the  bill  Is  not  sustainable  on  the 
theory  of  an  implied  lien  for  purchase  money. 

The  following  conslderatlaos  conclusively 
show  that  tbls  court  has  been  right  In 
grounding  equitable  Jurisdiction  In.  cases  of 
this  kind  upon  mistake  and  fraud:  Except 
for  the  mistake  or  the  fraud  of  tbe  defend- 
ant, these  complainants.  If  their  bill  shall  be 
sustained  by  proof,  would  either  have  re- 
ceived, at  the  time  of  the  execution  and  de- 
livery of  theh-  deed,  $5,200  for  thefar  land. 
Instead  of  (1,000,  or  they  would  now  hold 
that  which  Is  far  better,  pahaps,  than  a  lien 
upon  the  land  for  $4,200,  namely,  the  land  it- 
self, or  they  would  have  accepted  the  $1,000 
as  part  payment,  and  reserved  a  lien  in  their 
deed  for  the  remaining  $4,200  of  purchase 
money,  or  would  have  had  It  secured  In  srane 
other  way.  The  mistake  or  fraud  has  there- 
fore caused  them  to  do  that  which  materially 
affected  their  Interest  very  miudi  to  th^ 
detriment  It  has  converted  their  pnverty 
into  a  mere  unsecured  claim  for  money,  and, 
if  the  defendant  In  this  case  were  Insolvent, 
tbe  result  would  be  Irreparable  loss  and  In^ 
Jury  to  them. 

The  grave  question  In  tbls  case  is  whether 
this  suit  was  brought  In  time.  The  demand 
of  the  plalntlflb  Is  not  purely  an  equitable  one, 
nor  Is  It  purely  legal,  in  its  nature.  This 
sufficiently  appears  from  what  has  already 
been  shown.  It  Is  a  matter  of  concurrent 
Jurisdiction,  and  therefore  the  question  at 
laches,  raised  on  the  demurrer.  Is  exceeding 
Interesting  and  Intricate,  as  well  as  difficult 
In  its  solution.  In  such  case,  ought  the  general 
principle  of  equity,  that  there  can  be  no 
fixed  and  determhied  rule  as  to  what  will 
constitute  laches,  to  be  appUedT  Should  cases 
of  tbls  kind  be  determined,  as  regards  laches, 
by  their  own  peculiar  circumstances.  In  the 
sound  discretion  of  the  court  In  each  case, 
or  should  a  court  of  equity,  by  analogy,  apply 
the  statute  of  limitations?  Where  the  demand 
Is  purely  equitable,  courts  of  equity  det«inlne 
the  question  of  laches  upon  rules  and  ^In- 
clples  of  theh:  own,  and  may  hold  that  the 
plaintiff  Is  precluded  by  his  laches,  without 
regard  to  whether  the  period  of  delay  Is 
longer  or  shorter  than  that  prescribed  by  the 
statute.  Hogg,  Eq.  Prln.  415,  and  cases  dted. 
This  court  decided  In  Thompson  v.  Iron  Co., 
41  W.  Va.  574,  28  8.  a  796,  that,  •'where 
a  cause  of  action  arises  out  of  a  fraud,  the 
statute  of  iimitatlous  runs  from  its  perpetra- 
tion." Speaking  of  the  demand  In  that  case, 
which  was  held  not  to  be  of  equitable  cog- 
uhsance.  Judge  Brannon  said:  "But  If  It  could 
be  regarded  a  trust  it  is  not  cognizable  only 
in  equity,  but  la  such  a  question  as  admits 
of  legal  remedy;  and  tbe  statute  of  limitations 
applies  to  a  trust,  unless  It  be  one  only  hi. 
equity  enforceable.  Counsel  for  appellant  ad- 
mits that  the  nature  of  the  demand  is  one 
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of  common-law  Jmlsdlctlon;  that  la,  concur- 
rent. That  applies  the  statute  by  analogy. 
The  truBts  not  wltliln  the  statute  are  dh-ect  or 
express  trusts,  cognizable  only  in  equity."  In 
rapport  of  this  the  following  authoritiea  are 
cited:  Bart  Ch.  Prac.  110;  1  Rob.  Prac 
(New)  458;  2  Wood,  Llm.  Act  i  200;  Shep- 
pard  V.  Tnrpin,  3  Grat  873;  Speldell  t.  Hen- 
rid,  120  U.  S.  377y  7  Sup.  Ct  610,  80  L.  Ed. 
718;  Landls  v.  Saxton  (Mo.  Sup.)  16  S.  W.  912, 
24  Am  St  Rep.  403.  Equity,  however,  In  cases 
of  legal  demands,  or  matter  of  concurrent 
Jurisdiction,  recognizes  as  fully  aa  courts  of 
law  those  exceptional  cases  which  by  reason 
of  fraudulent  concealment  of  the  cause  of 
action,  or  obstruction  of  the  proMcntlon  there- 
of, are  held  not  to  be  within  the  statute.  "It  is 
well  settled  that  a  subsisting,  recognized,  and 
acknowledged  trust  as  between  the  tmstM 
and  cestui  que  trust  is  not  within  the  opera- 
tion of  the  statute  of  limitations.  But  this 
rule  must  be  understood  as  applying  only  to 
thoee  technical  and  continuing  trusts  which 
are  alone  cognizable  in  a  court  of  equity;  and 
trusts  which  arise  from  an  Implication  of  law, 
or  constructive  trusts,  are  not  within  the  rule, 
but  are  subject  to  the  operation  of  the  statute, 
unless  there  has  been  fraudulent  concealment 
of  the  cause  of  action,  and  the  statute  la  as 
complete  a  bar  In  equity  as  at  law."  2  Wood, 
Urn.  Act  {  200.  At  anothei-  place  In  the 
same  sectloi.  this  author  aaye.  "Therefore 
It  may  bo  sa.'l  that  a  tru?.V  In  order  to  be 
ezempL  from  the  operatlci.  ol  the  statute, 
must  be  direct  and  exprese,  and  of  a  nature 
nut  cognizabk  at  law,  but.  solely  In  equity. 
In  Spell' ell  r.  Henricl,  120  U.  8.,  at  page  380, 
T  Sup.  Ct  611,  30  L  Bd.  718,  It  ta  said  by 
BIr.  Justice  Gray  that  "In  the  case  of  an 
Impiled  or  construc'lve  trust  unless  there  has 
beeM  a  fraudulent  concealment  of  the  cause 
of  action,  lapse  of  tlm?  Is  as  complete  a  bar 
la  eqnlt>-  aa  at  law."  The  statutory  excep- 
tion fouud  In  section  1&,  e.  104,  Code,  pro- 
Tldec  that  "where  ary  such  right  as  is  men- 
tioned In  this  chapter,  shall  accrue  against 
a  person  who  had  before  resided  In  this  state, 
If  such  person  shall,  by  departing  without  the 
same,  or  by  absconding  or  concealing  himself 
or  by  any  other  Indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  right,  •  •  • 
the  time  that  such  obstruction  may  have  con- 
tinued shall  not  be  computed  as  any  part  of- 
the  time  within  which  the  said  right  might  or 
ought  to  have  been  prosecuted."  A  slmUar  pro- 
vision la  found  in  the  statute  of  limitations 
of  most  if  not  all,  the  states,  and  circum- 
stances bringing  any  case  within  the  meaning 
of  that  exception  may  be  replied  to  the  plea 
of  tbe  statute  therein  made. 

From  the  authorities  referred  to*  it  Is  dear 
that  the  bill  cannot  be  sustained  unless  the 
case  falls  within  the  statutory  exception.  It 
cannot  be  brought  within  that  provision  un- 
less upon  some  ground  forming  an  exception 
to  the  proposition  laid  down  In  Thompson  v. 
Iron  C!o.,  holding  that  where  a  cause  of  action 
arises  out  of  a  fraud,  the  statute  runa  from 


Its  perpetration.  The  doctrlna  there  an- 
nounced proceeds  upon  tbe  theory  tiiat  the  act 
of  the  defendant,  obstructing  the  prosecutloii 
of  the  action,  must  be  subsequent  to  the  act 
out  of  which  the  cause  of  action  arose,  and 
that  the  fraudulent  act  which  gave  rise  to  the 
action  cannot  be  considered  as  performing 
the  further  function  of  obstructing  the  prose- 
cution. That  is  generally  true,  but  there 
seems  to  be  an  exception  to  it  In  19  Am. 
ft  Bng.  Bnc.  Law  (2d  Ed.)  2i2,  a  distlnctloit 
la  made  between  that  dass  of  cases  In  which 
the  basis  of  the  action  Is  tbe  original  fraud 
of  the  defendant  and  cases  in  wlilch  tbe 
cause  of  action  arises  from  some  other  wrong. 
In  the  latter  class  of  cases  there  must  be 
some  affirmative  act  or  conduct  by  tbe  de- 
fendant, separate  and  distinct  from  the  origin- 
al cause  of  action,  to  Justify  tbe  postponing 
of  the  running  of  tbe  statute.  la  the  other 
dass  the  mere  sUence  of  the  party  Is  regarded 
as  a  continuation  of  the  original  fraud,  and 
as  constituting  a  fraudulent  concealment  Aa 
to  that  class  of  actions  It  is  said:  "When 
the  basis  oC  tbe  aetion  or  sott  li  some  fraud 
committed  by  tbe  defendant,  and  the  plaintiff 
does  not,  and  cannot  by  exercising  due  dili- 
gence, discover  it  immediately,  tbe  original 
fraud  is  regarded  not  only  as  causing  tbe 
wrorg  complained  of,  and  for  which  the 
action  or  suit  Is  broncbt,  but  as  concealing 
tbe  wronz,  without  any  special  proof  as  to 
the  concealment  beyond  a  showing  by  the 
plalnticr  that  though  exerdslng  due  diligence, 
he  did  not  and  could  not  become  aware  of 
the  original  wrong.  In  this  way,  causes  of 
action  arising  oat  of  fraud  by  the  defendant 
rest  upon  the  same  footing,  so  far  as  the 
rule  under  consideration  is  concerned,  as  other 
causes  of  action  not  arising  from  fraud,  but 
which  have  been  concealed  by  fraud.  In 
either  case  the  statute  begins  to  run  only 
from  the  time  when  the  wrong  of  which  the 
plabitifT  complains  was  or  ought  to  have  been 
discovered  by  him." 

In  Wear  v.  Skinner,  46  Md.  2S7,  24  Am. 
Rep.  517,  under  a  statute  somewhat  different 
from  ours,  but  no  doubt,  intended  for  the 
same  purpose,  the  court  held:  "First  that 
It  was  not  thereby  meant  that  in  all  cases  a 
party  must  commit  a  fraud  distinct  from 
and  independent  of  the  original  fraud,  for 
the  purpose  of  keeping  the  Injured  party  in 
Ignorance  of  his  cause  of  action,  nor  that 
the  mere  concealment  of  the  fraud  is  insuffi- 
cient; second,  that  where  one  practices  fraud 
to  the  Injury  of  another,  the  subsequent  con- 
cealment of  It  from  the  injured  party  is  in 
Itself  a  fraud,  and,  if  he  is  thereby  kept  in 
Ignorance  of  his  cause  of  action,  he  is  kept 
in  Ignorance  by  the  fttiud  of  the  adverse 
party."  Robinson,  J.,  delivering  the  opinion 
of  the  court  said:  "It  Is  well  settled  by  such 
courts  [courts  of  equity]  that  where  a  party 
has  been  injured  by  the  fraud  of  another, 
and  such  fraud,  is  concealed,  or  la  of  such 
character  as  to  conceal  itself,  who-cby  the 
Injured  party  remains  In  ignorance  of  It  wltb- 
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out  any  t&vlt  or  want  of  diligence  on  lils 
part,  tlie  bar  of  tlie  statute  does  not  begin 
to  run  until  tlie  fraud  Is  discovered,  tbough 
there  be  no  special  circumstances  or  efforts 
on  the  part  of  the  party  committing  the  fraud 
to  conceal  it  from  the  knowledge  of  the  other 
party.  And  this  is  the  rule,  too,  when  such 
courts  are  dealing  with  legal  demands,  in 
regard  to  which  they  obey  strictly  the  very 
terms  of  the  statute  of  limitations."  In  sup- 
port of  this  Ue  cites  a  number  of  Ehigllsh 
cases  which  seem  to  bear  out  what  be  says, 
and  also  the  case  of  Bailey  v.  Glover,  21 
Wall.  346,  22  L.  Ed.  C36.  He  also  reviews 
a  number  of  English  and  American  cases  in 
this  connection,  and  concludes  that  the  posi- 
tion taken  by  him  in  that  case  is  not  in  con- 
flict with  the  authorities.  In  Bailey  ▼.  Glov- 
er, cited,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court,  said  "We  also  think 
that  in  suits  In  equity  the  decided  weight  of 
authority  is  in  favor  of  the  propoBltion  that, 
where  the  party  Injured  by  the  fraud  remains 
in  ignorance  of  it  without  any  fault  or  want 
of  diligence  or  care  on  Ills  part,  the  bar  of 
the  statute  does  not  l>egin  to  run  until  the 
fraud  Is  discovered,  tfaongh  there  be  no  spe- 
cial circumstances  or  efforts  on  the  part  of 
the  party  committing  the  fraud  to  conceal 
it  from  the  knowledge  of  the  other  party." 
In  Qulmby  v.  Blackey,  63  N.  H.  77,— an  ac- 
tion of  assumpsit,— It  was  held  that  the  fraud 
by  which  a  cause  of  action  Is  concealed  need 
not  be  other  than  that  which  caused  the  orig- 
inal injury,  in  order  to  prevent  the  operation 
of  the  statute  of  limitations.  Smith,  J.,  said: 
"The  defendants'  neglect  to  give  information 
to  the  plaintiff  In  December,  1871,  of  the 
finding  of  his  money,  and  to  restore  it  to  him, 
knowing  It  was  the  plaintiff's  money,  was  a 
fraud  upon  him.  By  their  silence  and  inac- 
tion afterwards  the  original  fraud  was  kept 
on  foot  Their  willful  silence  was  a  fraud- 
ulent concealment  of  the  plaintiff's  cause  of 
action,  constituting  a  sufficient  answer  to  the 
plea  of  the  statute  of  limitations."  For  this 
be  cites  Way  v.  Gutting,  20  N.  H.  187;  Bail- 
ey V.  Glover,  21  Wall.  342,  22  U  Ed.  636; 
Bowman  v.  Sanborn,  18  N.  B.  205;  Douglas 
V.  Elkins,  28  N.  H.  26;  CooUdge  v.  Alcock, 
30  N.  H.  3^;  and  a  number  of  other  cases. 
In  Haywood  v.  Marsh,  6  Yerg.  69,  it  was 
held  that  "where  the  fraud  alleged  was  not 
discovered  or  known  until  within  a  few 
months  before  the  bUl  was  flied,  it  prevents 
the  statute  of  limitations  from  barring  the 
claim  in  equity."  There,  as  in  the  other 
cases  referred  to,  the  cause  of  action  arose 
solely  out  of  the  fraud  of  the  defendants^ 
To  the  same  effect  is  Bank  v.  Harris,  118 
Mass.  147.  The  conrt  of  appeals  of  Virginia, 
In  Rice  T.  White,  4  Leigh,  474,  intimated 
the  same  view,  although  the  question  was 
not  sufficiently  presented  to  enable  the  court 
to  pass  upcMi  it  definitely.  The  plaintiff  did 
not  plead  bis  ignorance  of  the  fraud,  and 
that  the  cause  of.  action  bad  been  frandulent- 
It  concealed,  and  for  tbat  reason  the  plea 


of  the  statute  was  held  good  against  him. 
The  second  point  of  the  syllabus  reads  as 
follows:  "It  seems  that  if  the  fraud  was 
not  discovered  till  some  time  after  It  was 
practiced,  and  within  the  time  of  limitation, 
this  would  suffice  to  take  the  case  out  of 
the  statute;  but  to  enable  the  plaintiff  to 
avail  himself  of  such  matter,  he  must  plead 
It  specially  in  his  replication."  Judge  Carr 
said  in  that  case:  "I  do  not  undertake  to 
decide  how  the  question  would  have  beoi. 
If  to  the  plea  of  the  statute  the  plaintiff  had 
replied  that  the  defendant  had  fraudulently 
and  deceitfully  concealed  from  him  the  cheat 
be  had  practiced  upon  him,  and  tbat  the  suit 
was  brought  within  five  years  after  the  dis- 
covery. In  that  pase  there  must  liave  been 
either  a  demurrer,  wMch  would  confess  the 
fact  and  put  the  case  upon  the  law,  or  an 
issue,  and  then  the  fact  would  be  directly 
In  Issue."  He  directed  that  the.  judgment  be 
reversed,  and  the  cause  sent  back  for  a  new 
trial.  Tucker,  P.,  said:  "But  it  Is  said  he 
did  not  know  It,  that  it  does  not  appear  that 
the  fraud  was  discovered  more  than  five 
years  before  the  suit  brought  and  that  there- 
fore the  bar  of  the  statute  does  not  apply. 
Had  the  plaintiff  replied  tbat  matter,  I  shonid 
have  been  unwilling  to  disturb  the  vwdict 
on  the  ground  of  the  statute."  He  opposed 
a  reversal  I>ecau8e  of  the  failure  of  the  plain- 
tiff to  plead  his  ignorance  of  the  fraud.  The 
Judgment  was  reversed.  The  same  prlndide 
Is  recognized  in  Van  bibber  v.  Belme,  6  W. 
Va.  168. 

l^ese  cases  seem  to  establish  tbo  prin- 
ciple laid  down  in  19  Am.  &  EUig.  Enc.  Ijaw 
(2d  Ed.)  242,  and  this  case  undoubtedly  faUs 
within  that  principle.  The  cause  of  actiwi 
set  up  in  the  plaintiffs'  bill  Is  based  mainly 
upon  the  alleged  fraud  of  the  defendant 
That  fraud,  if  any,  was  an  affirmative,  posi- 
tive act,  apparently  designed  and  intended, 
and  certainly  well  calculated,  to  prevent  an 
Investigation  on  the  part  of  the  plaintiffs  as 
to  the  quantity  of  land.  It  not  only  induced 
them  to  make  the  deed  in  consideration  of 
less  money  than  the  defendants  bad  agreed 
to  pay  them,  but  it  had  the  further  effect 
of  lulling  them  to  sleep,  giving  them  an  as- 
surance that  there  were  not  over  2,020  acres 
of  land,  and  blinding  them  to  their  detriment 
and  injury.  The  misrepresentation  just  as  ° 
clearly  and  effectually  obstructed  the  prose- 
cution of  the  cause  of  action  after  that  caoae 
of  action  had  been  created  as  it  produced  the 
right  of  action  itself.  It  was  not  only  a 
misrepresentation  as  to  the  quantity  of  land, 
but  that  representation  purported  to  be  the 
result  of  a  survey.  The  falsity  of  it  could 
not  be  known  to  the  plaintiffs.  Nothing 
short  of  another  survey,  at  considerable  ex- 
pense, would  have  revealed  the  frand.  The 
sale  having  been  completed,  the  deed  made, 
and  Wells  put  Into  possession  of  the  land, 
the  plaintiffs  had  no  right  to  go  upon  It  and 
survey  It  without  his  permission.  Tme  It 
Is  that  ont  of  mere  suspicioo,  feur,  or  curio*- 
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Ity,  they  might  have  questioned  the  truth  of 
the  statement  and  the  bozia  fides  of  Wells' 
conduct,  but  that  is  all  they  could  have  stood 
upon  In  bringing  a  salt  against  him  before 
they  made  the  discovery.  But  it  Is  useless 
to  pursue  speculations  as  to  what  the  plain- 
tiffs might  have  done.  It  Is  enough  that  they 
had  the  right  to  rely  upon  the  defendant's 
representation  until  they  discovered  that  It 
was  false.  He  had  thrown  them  off  their 
gniard  in  the  most  formal  and  effectual  man- 
ner. "There  is  also  a  wide  distinction  be- 
tween a  case  where  the  action  is  predicated 
upon  the  fraud  of  a  party  In  the  sale  of 
property,  or  where  he  has  fraudulentiy 
thrown  a  person  off  his  guard,  has  prevented 
such  an  investigation  as  would  have  revealed 
the  truth,  and  one  which  Is  predicated  upon 
a  breach  of  contract  of  warranty,  however 
false  the  warranty  may  be.  In  the  former 
case  the  statute  would  not  begin  to  run  until 
the  fraud  was,  or  reasonably  could  have 
been,  discovered."  1  Wood,  Llm.  Act  S  156, 
p.  415. 

But  to  avoid  the  statute  of  limitations  In 
such  case  as  this,  the  bill  must  allege  that 
the  cause  of  action  was  fraudulently  conceal- 
ed, or  that  the  prosecution  of  It  In  the  lan- 
guage of  the  statute,  has  been  obstructed; 
specifying  the  means  of  obstruction,  which 
In  this  Instance  could  be  nothing  other  than 
fraudulent  concealment  of  Its  existence.  Had 
the  plaintiffs  amended  their  bill  In  this  re- 
spect, it  might,  under  the  principles  adverted 
to,  be  good,  but  they  failed  to  do  so.  Laches 
is  apparent  on  the  face  of  the  bill,  and  no 
sufficient  excuse  for  the  delay  appears.  It 
is  clearly  not  enough  that  they  failed  to  dis- 
cover the  mlstalce  or  fraud.  They  must  al- 
lege that  by  some  act  or  conduct  of  the  de- 
fendant they  were  prevented  from  so  doing, 
or  the  prosecution  of  their  right  was  ob- 
structed, and  the  want  of  such  allegation  Is 
cause  of  demurrer.  Vanblbber  v.  Beirne,  6 
W.  Va.  168;  Jackson's  Adm'r  v.  Hull,  21  W. 
Pa.  601;  Paxton  v.  Paxton,  38  W.  Va.  616, 
18  S.  B.  765;  Whittaker  v.  Improvement  Co., 
34  W.  Va.  217,  12  S.  B.  507;  Van  Winkle  t. 
Blackford,  33  W.  Va.  684,  11  S.  B.  26;  1 
Barb.  Ch,  Prac.  84;  Story,  Eq.  PL  i  484, 
and  notes;  12  Enc.  PI.  &  Prac.  832.  That 
the  nature  of  the  matter  to  be  set  up  in  the 
bill  in  avoidance  of  laches  is  such  as  is  above 
Indicated  is  shown  by  the  book  last  above 
cited,  at  pages  834,  835,  836,  and  837.  "Where 
ignorance  of  rights  or  wrongs  is  relied  on  to 
account  for  laches,  this  fact  must  be  plainly 
alleged  in  the  bill.  The  plaintiff  must  also 
allege  why  he  was  so  long  in  Ignorance,  and 
the  means  used  to  keep  him  so.  •  •  • 
The  foregoing  rules  are  peculiarly  applicable 
to  cases  where  excuse  for  laches  may  be 
founded  upon  fraud,  mistake,  concealment 
or  misrepresentation,  and  in  such  case  It  Is 
necessary  to  allege  these  facts  Im  avoidance 


In  the  bill.  The  particular  acts  of  fraud  or 
concealment  should  be  set  forth  by  specifle 
and  distinct  averments,  and  It  will  not  be 
sufficient  to  allege  their  occurrence  in  a  gen- 
eral or  vague  way."  Id.  pp.  836,  837.  Where 
the  statute  is  applied  by  analogy,  the  ex- 
cuse made  In  the  bill  must  be  of  the  same 
nature  and  be  set  up  with  the  same  particu- 
larity as  in  a  replication  to  a  plea  of  the 
statute  of  limitations. 

Thus,  treating  the  bill  as  one  sufficiently 
charging  fraud.  It  is  insufficient  for  want  of 
allegations  excusing  laches  or  talting  the  case 
out  of  the  statute  of  limitations.  Bat  is 
fraud  BufflcienUy  alleged?  The  bill  says  the 
execution  of  the  deed  in  consideration  of  less 
money  than  the  grantors  were  entitied  to  re- 
ceive according  to  the  terms  of  the  contract 
was  due  to  "either  fraud,  mistake,  ignorance, 
or  both."  When  it  appears  on  the  face  of 
the  bill  that  sufficient  time  has  elapsed  to 
apply  laches  to  the  demand  set  up,  and  fraud 
and  concealment  are  relied  upon,  must  not 
the  fraud  be  charged  with  certainty,  and 
without  equivocation?  But  this  is  not  the 
only  source  of  doubt  as  to  sufficiency.  The 
survey  was  made,  not  by  Wells,  but  by  Wil- 
cox, his  agent  If  Wilcox,  by  mistake  or 
fraud,  misrepresented  the  quantity  to  plain- 
tiffs, without  the  knowledge  of  Wells,  or  to 
Wells,  and  he,  relying  upon  the  representa- 
tion in  good  faith,  innocentiy  misrepresented 
the  quantity  to  plaintiffs,  the  fraud  on  the 
part  of  Wells  was  constructive  only,  and  did 
not  prevent  the  running  of  the  statute.  It 
is  not  charged  that  Wells  was  aware  of  the 
fraud.  Hence  It  cannot  be  said  that  he  com- 
mitted an  act  which  worked  a  fraud  upon 
plaintiffs,  and  at  the  same  time  a  conceal- 
ment of  It  Assuming  that  there  was  such 
constructive  fraud,  and  Wells  afterwards 
discovered  it  and  then  remained  silent  the 
bill  presents  no  charge  of  an  affirmative  act 
on  the  part  of  Wells  working  an  obstmctton 
to  the  prosecution  of  the  cause  of  action. 
Something  of  an  affirmative  nature  so  oper- 
ating Is  undoubtedly  required,  as  has  been 
shown.  But  a  careful  reading  of  the  state- 
ment of  the  substance  of  the  bill  given  above 
carries  conviction  that  the  iheory  of  the  bill 
is  mistake,  and  not  fraud.  "Mistake"  is. 
used  frequently;  "fraud,"  but  once,  and  then 
in  the  most  uncertain  manner.  The  demand 
iB  one  of  concurrent  Jurisdiction,  and  enough 
has  been  said  to  clearly  show  that  in  the 
absence  of  some  obstruction  postponing  the 
nmning  of  the  statute,  it  begins  to  run  as 
soon  as  such  cause  of  action  arises.  When 
it  arises  from  mistake  only,  there  Is  no  ob- 
struction, unless  there  is  a  subsequent  act  of 
obstruction.  None  is  alleged  here.  Hence 
the  statute  began  to  run  at  the  date  of  the 
mistake. 

For  the  foregoing  reasons,  the  decree  com- 
plained of  nrast  be  affirmed. 
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WEBSTEB  LUMBBB   €X).  t.   EETSTONB 

LUMBER  A  MINING  CO.* 

(Supreme  Conrt  of  Appeals  of  Wert  VlrginU. 

March  16,  1002.) 

CONDITIONiU<  SALE-RSCORD— DSUVEilT  Of 
POSSESSION. 

1.  Section  3  of  chapter  74  of  the  Code,  re- 
qnirin?  notice  of  a  reservation  of  title  to  goods 
and  chattels  sold  npon  condition  precedent  to 
be  recorded  in  the  clerk's  ofiice  of  the  county 
conrt  of  the  connty  where  the  property  is,  does 
not  apply  unless  possession  of  the  property  be 
delivered  to  the  buyer. 

2.  "^'heu  the  property  so  sold  Is  a  atractoie 
npou  the  real  estate  of  the  vendor,  capable  in 
m  nature  of  being  made  a  fixture,  and  it  is 
agreed  between  the  parties  tiiat  it  shall  not  be 
removed  nntil  paid  for,  there  is  no  delivery  of 
possession,  although  the  buyer,  as  tenant  or 
licensee  npon  the  land,  has  the  nse  of  such 
prmierty. 

3.  The  W.  L.  Co.,  being  the  owner  of  a 
tract  of  timbered  land,  contracted  with  the 
owner  of  a  mill  to  saw  the  timber,  and  with 
W.  &  M,  to  log  It.  By  the  original  contract, 
W.  ft  M.  were  to  construct  a  railroad  on  the 
lands  of  the  company,  at  their  own  exp«ise, 
tor  the  logging  of  the  timber;  but.  finding 
themselves  unable  to  buy  the  materials,  the 
W.  L.  Co.  bought  and  paid  for  them,  and  had 
them  shipped  to  the  land  in  its  own  name,  and 
laid  down  by  W.  &  M.,  with  the  understanding 
that  they  were  to  be  and  remain  the  property 
of  the  W.  L.  Co.  nntil  paid  for  by  W.  &  M. 
After  the  road  was  thus  completed,  the  new 
contract  was  reduced  to  writing,  and  it  was 
therein  stipulated  that  the  W.  L.  Co.  was  to 
hold  and  own  all  materials  purchased  by  It  in 
its  own  name  nntil  fnrther  transfer  by  a  suffi- 
cient bill  of  sale  therefor.  W.  &  M.  becoming 
indebted  to  the  K.  L.  &  M.  Co.',  said  com- 
pany, in  an  action  at  law,  attached  the  rail- 
road, and  had  it  sold  as  the  property  of  W.  & 
M.,  at  which  sale  it  became  the  purchaser. 
Held  that,  although  there  was  a  sale  of  the 
railroad  materials  by  the  W.  I/.  Co.  to  W.  & 
M-.,  there  was  not  a  delivery  of  the  possession 
thereof  to  the  buyers,  and,  although  no  notice 
of  the  reservation  of  the  title  was  recorded, 
the  K.  L.  &  M.  Co.  acquired  no  title  to  the 
materials  by  its  purchase,  and  equity  would 
enjoin  it  from  removing  them. 

Branuon,  J.,  dissenting.    . 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Webster  county; 
W.  U.  Bennett,  Judge. 

Action  by  the  Webster  Lumber  Company 
againdt  the  Keystone  Lumber  &  Mining  Com- 
pany. Judgment  for  defendant,  and  plaln- 
titt  appeals.  Beversed  In  part,  and  injunc- 
tion made  perpetual. 

Henry  M.  Russell,  W.  W.  Branuon,  and 
W.  ES.  Haymond,  for  appellant  Molloban, 
McClintlc  &  Mathews  and  Linn  Sc  Byrne,  for 
appellee. 

POFFKNBARGBB,  J.  The  Webster  Lum- 
ber Company,  a  West  Virginia  corporation, 
being  the  owner  of  a  tract  of  land  situated 
in  Webster  county,  and  containing  about 
4,000  acres,  having  upon  it  a  large  amount 
of  timber,  contracted  with  one  person  or 
firm  to  saw  this  tlmtwr,  and  on  the  22d  day 
Of  October,  1896,  entered  into  a  contract  with 

*R«bwrlng  danM  NoTMBbsr  1M,  IMt. 


Joseph  L.  Wheeler  and  Harrjr  A.  Miliar,  by 
wliicb  said  Wheeler  &  Miller  agreed  to  con- 
struct a  standard-gauge  railroad  from  a  point 
near  Glade  Station,  on  the  West  Virginia 
Centi'al  &  Pittsburg  Railroad,  up  to  the  tlm 
ber  standing  on  the  company's  land,  at  their 
proper  cost  and  expense,  and  all  roads  and 
tramways  through  said  tract  of  land  nec- 
essary to  the  removal  of  the  timt>er  there- 
from, and  also  to  furnish  at  theh:  own  ex. 
pense  all  necessary  appliances,  locomotives, 
tools,  trucks,  etc.,  needed  to  operate  said  rail- 
road. Th«y  were  to  have,  free  of  charge,  all 
rights  and  prlTlleges  necessary  to  construct 
and  operate  the  railroad  in  delivering  the 
timbo:  at  the  mill.  They  agreed  to  cut,  fell, 
and  deliver  all  the  timber  on  that  tract  at 
land  to  the  mllldam  to  be  located  near  Glade 
Run  Station,  cleaning  up  all  the  saw  timber 
as  they  should  go.  They  were  thus  to  de- 
liver logs  to  make  not  less  than  30,000  feet 
of  lumber  for  each  working  day  for  at  least 
eight  months  in  the  year,  or  a  total  of  not 
less  than  5,000,000  feet  annually,  unUi  the 
timber  should  all  be  taken  oS  the  land,  un- 
less prevented  by  accident,  strikes  among 
mai,  <»:  other  causes  orw  which  they  could 
have  no  controL  For  this  service  Wheeler 
&  Miller  were  to  receive  $4.50  for  each  1,000 
feet  of  timber,  except  the  beech,  birch,  and 
maple,  and  for  each  1,000  feet  of  beech, 
birch,  and  maple  that  they  should  cut  and 
deliver  as  aforesaid,  they  were  to  have  |4. 
The  contract  contained  a  provision  by  which, 
in  case  the  Webster  Lumber  Company 
should  fail  to  find  a  market  for  the  sale  of 
their  timber,  and  thus  render  it  impossible 
for  Wheeler  &  Miller  to  continue  their  opera- 
tions under  the  contract,  and  they  should 
desire  it,  the  Webster  Lumber  Company 
might  purchase  the  railroad,  its  equipments, 
appliances,  and  all  the  improvements  neces- 
sary for  the  cutting  and  removal  of  said 
timber  in  the  manner  and  npon  the  terms  set 
forth  in  the  contract  It  also  contained  a 
clause  by  which  the  limiber  company  bound 
itself  to  furnish  enough  timber  to  make  36,- 
000,000  feet  of  lumber.  If  so  much  could  not 
be  found  upon  the  tract  of  land  mentioned, 
they  were  to  make  up  the  timber  from  other 
lands  near  said  tract  Under  this  contract 
Wheeler  St  Miller  began  the  construction  of 
the  railroad  soon  after  the  contract  waa 
made.  Along  In  December,  1895,  as  stated 
by  the  president  of  the  lumber  company. 
Miller,  whose  deposition  is  not  taken  in  the 
cause,  began  writing  letters  to  Qie  president 
of  the  company,  who  was  also  vice  president 
of  a  national  bank  at  Conneilsville,  Pa., 
wanting  to  know  If  Wheeler  &  MlUer  could 
not  borrow  some  money  from  that  bank. 
The  bank  refused  to  make  the  loan,  and  Mil- 
lar went  to  (Tonnellsville  and  told  the  officials 
of  the  company  that  unless  the  company 
would  buy  the  rails,  splice  bars,  iplkea,  and 
ties,  and  put  them  in  the  road,  it  would  be 
impossible  for  them  to  ffo  en  wldt  tfaeir  con 
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tract  Mr.  Kilpatrlck,  president  of  the  com- 
pany, soys  they  told  Mr.  Miller  they  would 
not  buy  the  rails  and  the  material  for  them, 
and  that.  If  they  did  buy  them  at  all,  the 
purchase  would  be  made  for  the  company, 
and  that  finally  It  was  agreed  between  Mil- 
ler and  the  company  that  the  company  would 
buy  the  material  necessary  to  complete  the 
road  at  ita  own  cost,  and  would  own  the  ma- 
terial until  Buch  time  as  Wheeler  &  Miller 
would  be  able  to  buy  It  from  them.  Wbeeler 
ft  Miller  were  to  pay  a  rental  of  50  cents 
pee  thousand  feet  oo  the  timber  they  should 
deliver,  and  also  to  pay  the  interest  on  the 
money  to  be  invested  in  the  materials;  the 
rental  to  be  deducted  from  the  money  to  be- 
come due  them  for  the  timber  cut  and  deliv- 
ered at  the  contract  price.  This  occurred 
In  January,  1896,  and  at  the  time  of  the 
making  of  this  arrangement  and  agreement 
the  company  gave  Mr.  Miller  $400,  to  be  used' 
in  the  purchase  of  ties  for  the  road,  the  re- 
ceipt for  the  payment  of  the  ties  to  be  taken 
by  Wheeler  &  Mill«:  in  the  name  of  the 
Webster  Lumber  Company,  and  the  money 
was  so  expended  and  the  receipts  taken. 
Afterwards  $500  more  was  paid  by  the  com- 
pany to  them,  and  used  in  the  same  way. 
These  two  items  are  carried  into  the  ac- 
counts between  the  lumber  company  and 
Wheeler  &  Miller  in  such  way  as  to  leave 
it  uncertain  as  to  the  exact  nature  of  the 
transaction.  Kllpatrlck  and  J.  B.  Balsley, 
secretary  of  the  company,  attribute  that  to 
the  carelessness  or  incompetence  of  their 
bookkeeper.  There  Is  no  doubt  whatever 
thnt  the  money  was  paid  and  handled  in  the 
manner  stated  by  Kllpatrlck.  Wheeler  was 
put  upon  the  stand  as  a  witness  against  the 
company,  and  admitted  that  the  money  was 
received  and  expended  in  that  way.  All  the 
rails  and  other  materiaia  that  went  Into  the 
road  were  purchased  by  and  in  the  name  of 
the  Webster  Lumber  Company.  They  were 
consigned  to  the  company.  The  company 
purchased  them,  but  Kilpatrick  grave  his  per- 
sonal guaranty  that  they  would  be  paid  for 
by  the  company.  They  were  paid  tof  by  the 
company.  These  materiaia  were  all  placed 
in  the  road  by  Wheeler  ^  Miller  by  Feb- 
ruary 15, 1896.  The  rolling  stock  of  the  road, 
consisting  of  •  locomotive,  some  log  trucks 
or  cars,  and  all  the  oth»  tools  used  by 
Wheelar  &  Miller,  were  purchased  by  them. 
The  company  furnished  no  money  tot  that 
purpose.  The  engine  and  cars  cost  $5,600, 
on  which  Wheeler  &  Miller  paid  $1,500  oe 
$2,000  cash,  and  the  balance  of  the  purchase 
money  was  secured  by  articles  of  agreement 
reserving  tltie  to  the  property  until  the  per- 
formance of  the  conditions  in  respect  to  pay- 
ment of  tiie  purchase  money,  in  the  form  or 
nature  of  r«ital  rates.  On  the  19tb  day  of 
August,  1886,  a  new  contract  was  made, 
reciting  the  inability  of  Wheeler  &  MlUer  to 
comply  with  their  agreement  of  October  22, 
1895,  in  respect  to  the  purchase  of  the  rails^ 


ties,  and  other  materials  for  the  construction 
of  the  railroad,  and  the  Investment  by  the 
Webster  Lumber  Company  of  $7,874.52  In 
said  materials,  in  consideratioa  of  which  it 
was  understood  and  agreed  that  Wheeler  & 
Miller  should  be  paid  only  the  sum  of  $4 
per  thousand  feet  for  the  timber  stocked, 
except  beecli,  birch,  and  maple,  and  $3JS0 
per  thousand  feet  for  the  beech,  birch,  and 
maple,  being  60  cents  less  on  the  thousand 
for  each  kind  than  was  provided  by  the  orig- 
inal contract;  that  no  part  of  the  track 
Should  be  removed  from  the  section  in  which 
it  was  until  the  lumber  company  should  be 
satisfied  that  their  interests  there  had  been 
fully  developed;  and  that  Wheeler  &  Miller 
were  to  pay  to  the  lumber  company  6  per 
cent  Interest  on  the  sum  of  money  so  in- 
vested, and  when  the  total  amount  of  tim- 
ber, at  50  cents  per  thousald,  and  tiie  Interest 
paid,  should  amount  to  the  money  invested 
by  the  lumber  company,  a  good  and  sufficient 
bill  of  sale  for  the  railroad  should  be  made 
to  Wheeler  &  Miller.  An  explanatory  clause 
of  the  agreement  is  to  the  etFect  that  the 
50  cents  per  thousand  feet  should  be  char- 
ged as  rental  for  the  property  purchased  by 
the  lumber  company  until  such  time  aa 
Wheeler  &  Miller's  credit  for  rent  and  inter- 
est should  aggregate  the  amount  invested  by 
the  lumber  company,  and  all  moneys  deduct- 
ed prior  to  the  date  of  the  agreement  were 
to  be  considered  rental  for  the  rails  pur- 
chased, and,  when  the  rental  and  interest 
should  amount  to  the  total  sum  Invested  by 
the  lumber  company,  this  agreement  was  to 
become  void,  and  thereafter  $4.50  and  $4, 
respectively,  should  be  paid  for  stocking 
timber,  as  set  forth  in  the  agreement  of  Oc- 
tober 22,  1895.  The  last  clause  reads  as  fol- 
lows: "And  it  is  imderstood  and  aj,'reed  that 
said  party  of  the  first  part  Is  to  hold  and  own 
all  materials  purchased  by  them  In  their  own 
name  until  full  transfer  to  said  parties  of  the, 
second  part  has  been  executed  according  to 
the  terms  herein  set  forth."  Wheeler  &  Mil- 
ler became  involved  in  debt  and  the  Key- 
stone Lumber  &  Mining  Company  brought 
an  action  of  assumpsit  in  the  circuit  court 
of  Webster  county  against  them,  in  which 
an  attachment  was  Issued  and  levied  ai>on 
the  railroad,  including  the  roadbed,  right  of 
way,  the  metal  rails,  cross-ties,  fish  plates, 
bolts,  spikes,  and  all  other  parts  of  the  road, 
and  also  upon  the  rolling  stock  and  other 
property  of  the  defendants.  In  this  action 
the  Keystone  Lumber  &  Mining  Company 
recovered  a  Judgment  for  $1^74.37,  and  the 
couit  ordered  a  sale  of  the  railroad  and  the 
locomotive  and  the  logging  trucks,  and  np- 
pointed  W.  E.  B.  Byrne  to  make  such  sale. 
As  to  the  locomotive  and  logging  trucks,  the 
Lima  Locomotive  &  Machine  Company  con- 
sented to  the  sale,  but  the  proceeds  of  said 
last-mentioned  property  were  to  be  held  sub- 
ject to  the  future  order  of  the  court,  and  the 
Lima  Locomotive  &  Machine  Company  was 
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granted  leave  nntll  the  next  term  to  file  its 
petition  and  shew  such  claim  as  It  might 
hare  to  said  proceeds,  or  any  part  thereof. 
The  order  of  sale  was  executed  on  the  4tb 
day  of  May,  1897,  and  at  the  sale  the  rolling 
stock  -was  purchased  by  the  Webster  Lumber 
Company,  and  the  railroad  by  the  Keystone 
Lumber  &  Mining  Company.  The  locomotive 
was  sold  first  and  then  the  trucks  were  sold. 
Before  the  railroad  was  sold,  the  Webster 
Lumber  Company,  by  Kllpatrlck,  Its  presi- 
dent, gave  notice  to  the  commissioner  and  to 
the  public,  by  proclamation,  that  it  claimed 
the  railroad  as  its  own  property,  and  that  It 
would  hold  and  defend  such  property.  The 
following  written  notice  was  read  to  the  pub- 
lic and  to  the  commissioner,  and  then  handed 
to  the  latter:  "To  Commissioner  Byrne  and 
the  Public  at  Large:  You  are  hereby  notified 
that  the  property  now  being  offered  for  sale 
as  the  property  of  Harry  A.  Miller  and  Jo- 
seph A.  Wheeler,  partners  as  Wheeler  & 
Miller,  Is  the  property  of  the  Webster  Lum- 
ber Company,  and  that  the  Webster  Lumber 
Company  hold  articles  of  agreement  and  deed 
for  the  right  of  way,  dating  back  to  the 
year  1895,  and  that  they  purchased  all  the 
material  for  said  road,  for  which  they  have 
bills  and  receipts,  In  the  name  and  tot  the 
Webster  Lumber  Company;  and  yon  are  all 
hereby  notified  and  warned  that  we  IviU  hold 
and  defend  said  property  to  the  full  extent 
of  the  law.  Webster  Lumber  Company,  per 
Worth  Kllpatrlck,  President"  After  said 
sale  the  Webster  Lumber  Company  began 
using  the  railroad,  and  the  sale  was  not  con- 
firmed until  the  5th  day  of  August  1897. 
The  order  confirming  the  sale  directed  that 
possession  of  the  railroad  be  delivered  to  the 
Keystone  Lumber  &  Mining  Company  by  a 
writ  to  be  IssueU  for  that  purpose.  A  copy 
of  the  order  was  made  and  certified,  and  de- 
livered to  the  deputy  sheriff  of  said  county; 
and  on  the  16th  day  of  August  1897,  he  went 
"  to  the  superintendent  of  the  Keystone  Lum- 
ber &  Mining  Company,  and  informed  him 
that  the  railroad  was  then  the  property,  of  bis 
company,  and  directed  him  to  take  charge 
of  it  He  also  went  to  the  superintendent  of 
the  Webster  liUmber  Company,  and  notified 
him  to  exercise  no  further  control  over  It 
and  not  to  use  it.  Whether  this  order  was 
obeyed  by  the  Webster  Lumber  Company  Is 
not  entirely  clear,  but  there  Is  no  evidence 
that  the  Keystone  Lumber  &  Mining  Com- 
pany ever  occupied  or  in  any  way  made  use 
of  the  railroad.  It  la  also  certain  that  if  the 
Webster  Lumber  Company  did  cease  to  use 
it  such  cessation  was  for  the  period  of  not 
more  than  one  week.  On  the  9th  day  of 
August,  1807,  the  Webster  Lumber  Company 
presented  its  bill  In  equity  to  the  Judge  of 
the  circuit  court  of  said  county,  who  granted 
an  injunction  restraining  and  Inhibiting  the 
Keystone  Lumber  &  Mining  Company  from 
suing  out  a  writ  of  possession  or  writ  for  the 
possession  of  the  Webster  Lnmber  Oompany, 


and  from  disturbing  Its  possession  therein  In 
any  manner  whatever.  The  Keystone  Lum- 
ber &  Mining  Company  filed  its  demurrer  and 
answer  to  the  bill,  and  such  proceedings 
were  had  that  on  the  9tb  day  of  Augnist, 
1899,  the  cause  came  on  to  be  heard  upon  the 
bill  and  exhibltB^  the  demurrer  and  answer 
to  the  defendant,  and  general  replication  to 
the  answer,  exhibits  filed  with  the  answer, 
former  orders  and  decrees,  depositions  for 
the  plaintiff  and  the  defendant  and  exhibits 
and  affldavltB  filed,  and  a  final  decree  was 
made  and  entered.  By  this  decree  It  was  de- 
termined that  the  rolling  stock,  cross-ties, 
spikes,  splices,  and  other  materials  used  in 
the  construction  of  the  road  were  not  the 
property  of  the  Welwter  Lumber  Company: 
that  the  contract  of  August  19,  1896,  was  a 
conditional  sale  of  said  materials,  and  was 
▼old,  as  to  the  attaching  creditor,  because 
It  bad  not  been  recorded  In  pursuance  of  sec- 
tion 3  of  chapter  74  of  the  Code;  that  by 
virtue  of  the  sale  under  the  attachment  the 
Keystone  Lumber  A  Mining  Company  be- 
came the  owner  of  the  materials  In  said  road; 
and  that  it  should  have  a  reasonable  time 
In  which  to  remove  said  materials,  which 
time  was  given  in  the  decree.  The  injunc- 
tion was  therefore  dissolved.  Upon  the  peti- 
tion of  the  Webster  Lumber  Company,  com- 
plaining of  this  decree,  a  Judge  of  this  court 
allowed  an  appeal  and  supersedeas. 

There  Is  but  one  question  in  the  case,  and 
that  Is  whether,  as  to  the  railroad,  except 
the  roadbed,  there  was  a  sale  by  the  lumber 
company  to  Wheeler  &  Miller,  such  as  Is 
contemplated  by  section  3  of  chapter  74  of 
the  Code.  The  portion  of  that  section  which 
is  said  to  apply  reads  aa  follows:  "And  it 
any  sale  be  made  of  goods  and  chattels,  re- 
serving the  title  uutll  the  same  is  paid  for, 
or  otherwise,  and  possession  be  delivered  to 
the  buyer,  such  reservation  shall  be  void  as 
to  creditors  of,  and  purdiasers  without  no- 
tice from,  such  buyer,  unless  a  notice  of  such 
reservation  be  recorded  In  the  office  of  the 
clepk  of  the  county  court  of  the  coimty  where 
the  propearty  Is."  In  order  to  determine 
whether  there  was  a  conditional  sale  hi  this 
Instance,  so  as  to  make  this  property,  by 
virtue  of  said  statute,  the  property  of  Wheel- 
er &  Miller,  as  regards  their  creditors,  It  be- 
comes necessary  to  Inquire  whether  all  the 
conditions  mentioned  in  that  statute  have 
been  complied  with.  Was  there  a  sale?  Was 
It  a  sale  of  goods  and  chattels?  Was  there 
a  reservation  of  title?  Was  jtossesslon  deliv- 
ered to  the  buyer?  These  questions  must  be 
answered  upon  the  following  facts,  as  well  as 
upon  the  terms  of  the  contract:  At  the  time 
the  materials  were  paid  for  by  the  lumber 
company,  they  were  mere  chattels.  They 
were  put  into  the  railroad  long  before  the 
contract  of  August  19,  1896,  was  made.  They 
were  purchased  and  put  into  the  railroad  un- 
der a  verbal  contract  between  the  parties  bf 
which  It  was  expressly  understood  to  be  the 
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property  of  the  lumber  company  until  paid 
for  by  Wheeler  &  Miller.  These  materials 
were  shipped  to  the  Webster  Liumber  Com- 
pany at  the  place  at  which  they  were  to  be 
used.  Wheeler  &  Miller  were  permitted  to 
put  them  into  the  road.  Said  materials  were 
all  put  up<Hi  the  land  belonging  to  the  Web- 
ster Lumber  Company;  part  of  that  land  be- 
ing only  a  strip  wide  enough  for  the  con- 
struction of  the  railroad  through  the  land  of 
<«e  H.  S.  Kunst,  about  a  mile  long,  and  run- 
ning from  the  mill  out  to  the  land  of  the 
lumber  company.  It  cannot  be  doubted  that 
there  was  a  contract  or  sale  between  the  par- 
ties. In  that  contract  there  is  undoubtedly 
a  reservation  of  title,  for  the  railroad  was 
not  to  become  the  property  of  Wheeler  & 
Miller  until  fully  paid  for  in  the  manner 
specified  in  the  contract  of  August  19,  1896. 
But  this  Is  not  enough  to  make  the  property 
liable  to  creditors  as  the  property  of  Wheeler 
&  Miller.  Before  it  could  become  so  liable, 
possession  must  hare  been  delivered.  If 
there  was  any  delivery  of  possession,  when 
did  it  occur,  and  how?  It  cannot  be  reascm- 
ably  contended  that  the  contract  of  August 
19,  1806,  passed  the  possession  of  the  prop- 
erty, for  it  was  upon  and  attached  to  the 
real  estate  of  the  lumber  company,  and  clear- 
ly Intended  by  btttix  parties  not  to  be  detach- 
ed or  removed  until  all  the  timber  on  the 
land  should  be  stocked.  As  regards  posses- 
sion, that  contract  shows  upon  Its  face  that 
possession  was  not  to  be  delivered,  or,  rather, 
at  that  time  possession  was  not  delivered. 
In  that  respect  the  contract  was  executory, 
for  it  provides  that  thereafter,  upon  full  com- 
pliance with  its  terms  by  Wheeler  &  Miller, 
a  bill  of  sale  would  be  executed  by  the  lum- 
ber company.  Why  was  that?  To  assure 
Wheeler  &  Miller  that  upon  full  payment 
they  might  take  up  and  remove  the  railroad, 
and  have  possession  of  it  At  the  time  the 
contract  was  made,  the '  materials  had  gone 
Into  and  become  a  part  of  a  structure  upon 
the  land  of  the  lumber  company;  and  there 
Is  no  evidence  of  any  act  done  at  that  time 
affecting  the  status  of  the  property,  except 
the  mere  execution  of  the  contract  The 
property  was  such,  it  is  true,  that  manual 
'delivery  of  possession  could  not  be  made. 
But  looking  to  the  terms  of  the  contract  U 
la  seen  that  It  was  not  the  Intention  of  the 
parties  that  any  change  should  be  made  in 
the  control  of  the  road  until  after  payment 
should  be  made.  At  that  time  the  road  was 
upon  the  land  of  the  lumber  company,  and  It 
was  beyond  the  power  of  Wheeler  &  Miller 
to  remove  it  ttom  the  land,  w  to  do  any- 
thing with  it  except  to  use  it  upon  the  land 
of  the  Webster  Lumber-  Company  for  the 
purpose  of  stocking  its  timber.  That  Is  what 
It  was  built  for.  It  was  built  and  pnt  upon 
the  land  practically  at  the  expense  of  the 
Webster  Lumber  Company.  That  company 
did  not  buy  nearly  $8,000  worth  of  material, 
and  nnquallflfedly  deliver  It  Into  the  posses- 


sion of  Wheel«  &  Miller.  It  purchased  these 
materials,  and  had  them  shipped  to  Its  own 
land,  and  In  Its  own  name,  to  be  built  into 
a  railroad  for  the  handling  of  its  own  tim- 
ber, and  permitted  Wheeler  &  Miller  to  do 
nothing  more  with  them  than  merely  take 
them  from  the  cars  and  put  them  down  Into 
the  road.  This  was  all  done  before  the  con- 
tract of  August  19,  1886,  was  entered  into. 
Prom  the  time  that  was  done  until  the  con- 
tract was  entered  into,  Wbeeler  &  Miller  had 
no  right  or  authority  to  remove  these  mate- 
rials from  the  land.  During  that  time  the 
materials  were  within  the  control,  so  far  as 
possession  is  concerned,  of  the  Webster  Lum- 
ber Company,  because  they  could  not  be  re- 
moved from  the  land  without  Its  permission. 
A  comrt  of  equity  would  have  been  quick  to 
enjoin  the  taking  up  of  that  railroad  by 
Wheeler  &  Miller,  not  because  the  purchase 
money  had  not  been  paid,  not  simply  because 
its  removal  would  have  been  in  violation  of 
the  contract  to  log  the  timber,  resulting  in 
irreparable  injury  to  the  lumber  company, 
but  because  the  railroad  was  on  the  land  of 
the  lumber  company,  and  the  materials  had 
been  purchased  and  paid  for  by  it— had  not 
passed  out  of  Its  possession.  That  being 
the  status  of  the  property  In  respect  to  pos- 
session, it  was  not  changed  by  the  contract 
of  August  19,  1896,  for  In  that  contract  there 
Is  not  a  word,  a  line,  or  a  clause  conferring 
upon  Wheeler  A  Miller  the  right  to  remove 
a  rail  or  a  tie  of  It  from  the  land.  By  its 
terms  tbdr  right  to  change  Its  possession  on 
the  land  Is  restricted  and  qualified. 

A  structure  put  upon  a  man's  premises  at 
his  own  expense,  and  used  by  a  mere  licen- 
see, cannot  be  taken  olf  of  the  premises,  In 
the  absence  of  an  express  agreement  giving 
authority  sp  to  do;  and  it  cannot  be  said  to 
be  out  of  the  possession  of  the  landowner, 
or  In  the  possession  of  the  licensee,  within 
the  meaning  of  the  statute  here  relied  upon. 
"By  the  possession  of  a  thing  we  always 
conceive  the  condition  hi  which  not  only 
one's  own  dealing  with  the  thing  is  physical- 
ly possible,  but  every  other  person's  dealing 
with  it  is  capable  of  being  excluded."  Bout. 
Law  Diet,  "Possession."  Property  upon  a 
man's  land,  and  especially  property  annexed 
to  the  land,— a  structure  which  cannot  be 
removed  without  the  consent  of  the  land- 
owner,—cannot  be  held  to  be  beyond  his  pos- 
session. 

The  principal  question  argued  in  this  case 
Is  whether  the  railroad  In  question  is  real  or 
personal  property.  The  doctrine  of  fixtures 
is  one  which  has  given  the  courts  much  per- 
plexity, and  the  decisions  on  that  question 
are  numerous,  but  no  case  has  been  found 
which  stands  upon  the  state  of  facts  present- 
ed here.  It  Is  true  that  this  road  was  con- 
structed for  the  purposes  of  trade,  and  geur 
erally  such  structures  may  be  removed  by 
the  tenant  or  licensee;  and  for  that  reason 
they  are  considered  not  a  part  of  the  realty. 
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but  of  personal  property,  although  If  the 
same  structures  -were  put  upon  the  land  for 
a  different  purpose,  namely,  with  the  Inten- 
tion of  making  them  permanent,  they  would 
be  annexed  to  and  become  a  part  of  the 
realty.  Kerr,  Real  Prop.  §  135,  and  numei^ 
ous  cases  there  cited.  These  principles  ap- 
ply In  the  absence  of  any  special  agreement 
between  the  parties.  But  the  agn^eement  of 
the  parties  supersedes  the  law.  "When  there 
Is  a  special  agreement  between  landlord  and 
tenant  regarding  fixtures,  that  OTerrulea  and 
supersedes  the  general  rules  of  law  regulating 
their  mutual  rights  and  obligations."  Wall 
T.  Hinds,  64  Am.  Dec.  64,  4  Gray,  256.  "It 
Is  a  well-settled  rule  of  law  that  the  i)artleB 
between  whom  the  question  as.  to  fixtures 
arises  may  by  express  agreement  fix  upon 
chattels  annexed  to  realty  whatever  charac- 
ter they  may  have  agreed  upon.  Property 
which  the  law  regards  as  fixtures  may  be  by 
them  considered  as  personalty,  and  that 
which  Is  considered  'In  law  as  personalty 
they  may  regard  as  a  fixture.  Wbaterer 
may  be  their  agreement  in  this  respect,  the 
court  will  enforce,  as  between  themselves." 
Kerr,  Real  Prop.  8  144.  "The  agreement  of 
the  parties  supersedes  the  law,  and  Is  binding 
alike  upon  the  original  parties  and  subse- 
quent mortgagees'  or  purchasers  with  notice." 
Id.  S  144.  Under  the  head  of  "Limitations" 
of  this  rule,  the  same  author  says,  in  section 
145,  "In  the  third  place,'  such  agreements 
are  invalid  as  against  the  rights  of  the  third 
person,  as  bona  fide  purchasers  of  the  land." 
The' only  other  qualifications  he  puts  upon 
the  doctrine  are  that  the  property  must  be 
such  as  Is  capable  of  becoming  personal 
property;  that  such  agreements  are  subject 
to  the  statute  of  fratids.  It  is  nowhere  In- 
timated in  his  work  that  such  an  agreement 
would  not  be  binding  upon  an  execution  cred- 
itor of  the  tenant  or  licensee.  In  a  case 
somewhat  similar  to  this,  the  supreme  court 
of  Indiana  said:  "Proceeding  now  to  the 
question  whether  the  engine  and  mill  fixtures 
were  real  or  personal  property,  it  may  be  as- 
serted that  if  Rislnger  would  have  been  en- 
titled to  remove  these  fixtures  from  the  prem- 
ises of  Dorsh  during  the  term  of  his  right  of 
occupancy  of  the  premises,  they  would,  as 
between  Dorsh  and  Rislnger,  be  personal 
property;  and,  If  personal  property  as  be- 
tween them,  they  might  be  liable  to  be  taken 
on  execution  against  Rislnger,  the  owner  of 
them,  though  the  execution  was  a  joint  one 
against  Rislnger  and  others."  State  v.  Bon- 
bam,  18  ind.  231.  In  disposing  of  this  case 
It  is  not  necessary  to  go  so  far  as  does  the 
Indiana  court,  nor  to  hold  absolutely  that  the 
railroad  in  question  became  a  lurt  of  the 
realty.  This  case  must  stand  upon  its  own 
facts.  The  property  in  question  was  bought 
and  paid  for  by  the  o'wner  of  the  land,  and 
caused  by  It  to  be  put  upon  Its  own  land. 
In  all  these  cases  in  whicb  tenants  and  li- 
censees are  permitted  to  remove  structures 
put  upon  land  for  the  purposes  of  trade,  such 


structures  are  built  by  the  tenants  and  li- 
censees. Such  is  not  the  case  here.  It  la 
true  that  Wheeler  &  Miller  graded  the  road- 
bed, but  It  cannot  be  said  that  by  so  doing 
they  acquired  the  real  estate,— the  ground  It- 
self. That  part  of  the  road,  concededly,  be- 
longs to  the  lumber  company,  notwithstand- 
ing the  fact  that  Wheeler  St  Miller  graded 
it  All  the  balance  of  that  railroad,  except 
the  labor  and  racpense  at  laying  it  down, 
was  furnished  by  the  Webster  Lumber  Ck>m- 
pany.  Not  a  rail  nor  a  tie  of  it  was  paid  for 
by  Wheeler  &  Miller.  They  laid  the  Wel>- 
ster  Lumber  Company's  materials  upon  the 
ground  In  the  form  of  a  railroad  upon  its 
own  ground,  under  an  express  verbal  agree- 
ment that  that  railroad  was  the  i>roperty  at 
the  Webster  Lumber  Company,  and  would 
remain  so  until  they  should  pay  for  It  To 
flay  that  under- such  circumstances  that  rail- 
road did  not  become  a  part  of  the  realty,  if 
the  Webster  Lumber  Company  desired  that 
it  should  be  such,  subject  only  to  be  conyert- 
ed  in  the  future  into  ];>er8onal  property  by 
the  purchase  of  Wheeler  &  Miller,  would  be 
carrying  the  doctrine  of  fixtures  beyond  the 
limits  of  any  case  yet  noted,  or  any  principle 
laid  down  In  the  books.  Under  such^  circum- 
stances, it  would  be  conforming  to'  reason, 
and  not  violating  any  principle  of  law,  to 
hold  that  the  railroad  is  a  fixture,  and  a 
part  of  the  realty.  It  Is  true,  there  to  a 
contract  under  which,  upon  compliance  'with 
conditions,  It  may  be  removed.  But  It  never 
can  be  removed  by  Wheeler  &  Miller  until 
these  conditions  are  complied  with.  It  to 
like  any  other  piece  of  property  upon  a  man's 
land,  which  he  agrees  may  be  removed  upon 
the  payment  of  a  certain  price.  Can  It  be 
said  that  until  the  price  to  paid,  and  the  right 
to  remove  It  acquired.  It  becomes  legally 
detached  from  the  land,  and  beconnes  per- 
sonal property?  If  not,  thto  railroad  must 
be  a  part  of  the  realty.  If  the  oral  and  'writ- 
ten contracts  were  not  conclusive  of  the  ques- 
tion of  the  nondelivery  of  possession,  as  has 
been  shown.  It  would  be  exceedingly  narrow 
to  determine  it  otherwise  than  from  all  the 
circumstances  and  conditions  attending  the 
transactions  between  the  parties,  as  well  as 
the  purposes  they  had  in  view.  Over  all 
others  stands  the  fact  that  tbe  lumber  conv 
pany  had  thto  tract  of  4,000  acres  of  land, 
and  had  contracted  with  the  owner  of  a  mill 
to  saw  the  timber;  binding  itself,  imder  pen- 
alties and  forfeitures,  to  furnish  certain  quan- 
tities of  timber  within  certain  periods,  so 
as  to  keep  the  mill  running.  Wheeler  & 
Miller  had  agreed  to  build  the  railroad  and 
stock  the  timber,  bat  for  want  of  money, 
were  unable  to  obtain  the  materlato  for  the 
construction  of  the  road.  The  lumber  com- 
pany being  thus  compelled  to  furnish  the  ma- 
terials itaelt,  the  original  contract  in  respect 
to  the  building  of  the  road  was  abrogated, 
and  nothing  was  left  for  Wheeler  &  Miller  to 
do  In  that  connection  but  the  grading  and 
the  laying  of  the  track.    Thto  to  claimed  to 
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have  cost  them  aboat  $4,000,  but  it  ia  not 
{K-etended  that  they  were  to  own  the  road- 
bed. There  was  no  source  from  which  this 
expenditure  could  be  reimbursed,  except  the 
ItrofitB  from  their  logging  contract  The 
roadbed  thus  graded  remained  the  property 
of  the  company.  When  It  put  the  materials 
upon  It  at  its  own  expense,  the  entire  road 
became  Its  property,  subject  to  the  use  of 
It  by  Wheeler  &  Miller  In  logging  tbe  timber. 
Wben  It  was  decided  that  the  company 
■honld  furnish  the  matralals,  an  abatement 
of  60  cents  per  thousand  from  the  price 
for  logging  the  timber  was  made,  which  was 
probably  reasonable  and  fair,  as  the  ma- 
terials cost  nearly  $8.(/U),  the  equivalent  of 
50  cents  per  thousand  on  about  16,000,000 
feet  of  timber.  Such  being  the  circumstan- 
ces, it  is  beyond  belief  that  the  company  In- 
tended to,  or  did  tn  fact,  sell  said  materials 
to  Wheeler  &  Miller,  and  deliver  to  them  the 
possession  thereof,  without  any  security 
wliatever.  It  would  be  dlfiScult  to  believe 
they  thought  they  bad  any  right  to  do  more 
than  place  these  materials  in  the  road.  The 
company  certainly  would  not  have  permitted 
any  other  use  of  them. 

Enough  lias  been  stated  to  show  tliat  tbe 
IMSsesslon  of  this  property  cannot  be  consid- 
ered to  Iiave  passed  unequivocally  into  the 
hands  of  the  purchaser,  viewing  the  matter 
frbm  the  standpoint  of  a  creditor  who  Is  not 
presumed  to  have  known  all  that  took  place 
between  tlie  parties.  He  must  be  held  to 
have  known  the  railroad  was  on  the  land  of 
the  Webster  Lumber  Ck>mpany,  and  was  used 
by  Wheeler  &  Miller.  To  him  its  situation  was 
far  different  from  that  of  a  horse,  cow. 
wagon,  or  other  property  incapable  of  annex- 
ation to  real  estate,  which  has  been  sold  and 
delivered  into  the  hands  of  the  purchaser. 
But  however  it  may  have  appeared  to  third  ' 
parties.  It  Is  perfectly  clear  that  there  was 
no  delivwy  of  possession  of  the  materials  or 
of  tbe  railroad  to  Wheeler  &  Miller,  and  the 
statute  relied  upon  has  no  application  to  a 
conditional  sale,  without  delivery  of  posses- 
sion. 

So  much  of  the  decree  of  the  circuit  court 
of  Webster  county,  made  and  entered  on  the 
0th  day  of  August,  1899,  as  dissolves  the 
injunction  awarded  on  the  0th  day  of  August, 
1897,  in  80  far  as  the  same  restrains  and  en- 
joins the  defendant  from  taking  possession 
of  the  rails,  spikes,  splices,  cross-ties,  and 
other  materials  in  said  railroad,  and  deter- 
mines that  said  rails,  spikes,  splices,  and  oth- 
«  materials  are  the  property  of  the  defend- 
ant, is  reversed,  and  in  all  other  respects 
said  decree  is  affirmed.  And  this  court  pro- 
ceeding to  make  such  decree  as  the  circuit 
court  should  have  made  and  entered,  it  Is 
adjudged,  ordered,  and  decreed  that  said  in- 
junction, as  awarded  on  the  Oth  day  of  Au- 
gust, 1897,  be,  and  the  same  is,  made  perpet- 
oaL 

BBAMNON,  J.,  dlBsentH 


(51  W.  Va.  KiO) 

0HI1:J>BR8  t.  LOUDIN  ct  aL* 

(Snpreme  OMirt  of  Appeals  of  Waat  Virginia. 

March  16,  1902.) 

JVDOMBNT— VACATING— APPEAI^RBVBRSAI, 

—PARTITION— PARTIBS-SALE—tN- 

TBRBST  OP  CO-TENANTS. 

1.  When  B  circuit  court,  being  about  to  end 
without  dispatching  all  Its  business,  la  adjoum- 
ed  by  the  judge  thereof  to  a  future  day,  by  an 
order  entered  of  record,  as  provided  in  section 
4  of  chapter  112  of  tbe  Code,  all  judgments, 
orders,  and  decrees  rendered  and  made  by  sndi 
court  before  or  during  tbe  day  on  whidb  such 
court  adjouruB  to  such  future  day  become  final 
on  such  adjournment,  as  if  the  adjonrnment 
itself  were  fioal,  and  cannot  be  set  aside  at  the 
adjourned  term. 

z.  On  an  appeal  or  writ  of  error  the  whole 
record  is  before  the  court,  and  it  will  reverse 
the  proceedings  in  whole  or  in  part  If  prejudi- 
cial error  tliereou  is  perceived  against  the  ap- 
pellee or  defendant  In  error;  and  such  error 
may  be  cross-assigned. 

3.  Judgment  creditors  and  other  incombraa- 
cers  are  not  necessary  parties  to  a  bill  for  par- 
tition, even  where  a  sale  of  the  premises  Is  de- 
creed, unless  they  be  creditors  of  a  deceased 
person  who  was  a  tenant  in  common,  joint 
tenant,  or  coparcener.  In  other  cases  it  is 
proper  to  sell  the  land  subject  to  the  liena. 

4.  It  is  the  duty  of  the  court,  before  de- 
creeing a  sale  In  a  partition  suit,  to  jndidally 
determine  the  rights  and  interests  of  the  co- 
tenants  in  the  land,  and  failore  to  do  so  Is 
ordinarily  reversible  error. 

6.  When  real  estate  is  sold  in  such  suit  with- 
out a  judicial  ascertainment  of  the  Interests  of 
the  parties,  and  Is  purchased  hy  a  co-tenant 
who  never  appeared  In  the  cause,  nor  in  any 
way  aided  in  bringiue  the  property  to  sale,  and 
the  sale  is  confirmed  without  objection,  his  title 
is  protected  by  section  8  of  chapter  132  of  the 
Code,  notwithstanding  the  error  in  the  decree 
of  sale,  and  the  co-teunnt  parties  most  resort 
to  the  fuud  arising  from  the  sale. 

(Syllabus  by  the  Oourt.) 

Appeal  from  circuit  court,  Webster  county; 
W.  G.  Bennett,  Judge. 

Bill  by  Anna  Chllders  against  3.  W.  Loudin 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant J.  N.  Johnson  appeals.    Reversed. 

W.  T.  Talbott,  E.  A.  Brannon,  and  J.  M. 
Hoover,  for  appellant  Lynn  &  Byrne  and 
J.  S.  Coger,  for  appellee. 

POFFENBAHGER,  J.  Hezeklah  Sargeant 
died  in  June,  1885,,  being  then  the  owner  of 
a  tract  of  land  situated  in  Webster  county, 
containing  188  acres,  which  be  disposed  of 
by  will,  devising  to  bis  wife,  Anna  Sargeant, 
one-third  of  It  and  to  his  three  sons,  Gran- 
ville, Melville,  and  Perry,  and  his  daughter, 
Lydia  Conrad,  the  othor  two-thirds,  to  be 
equally  divided  among  them,  except  that 
Lydia  Oonrad  was  to  receive  $100  less  out 
of  the  real  estate  than  the  sons  were  each 
to  receive;  and  the  will  further  provided 
that  there  should  be  paid  Cora  Sargeant,  the 
testator's  granddaughter,  $100,  when  his  real 
estate  should  be  sold.  Some  time  afterwards 
OranvUle  Sargeant  died  intestate,  without 
having  disposed  of  bis  interest  in  the  land, 

*Relieartns  denied  November  IS,  ItOL 

T 1.  See  Judgment,  vol.  M,  Cent  Dig.  H  Ot.  tZt 
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and  'wltbont  leaving  any  children  or  widow 
BurvlTlng  him.  His  fath^  had  been  twice 
married,  and  Perry  Sargeant  was  his  balf- 
brother,  while  MelTiUe  Sargeant  and  Lydia 
Conrad  were  bis  full  brother  and  sister,  and 
Anna  Sargeant  was  a  stepmother.  Hence 
Anna  Sargeant  took  no  part  of  bis  Interest 
in  the  land,  and  Perry  Sargeant,  being  only 
his  half-brothw,  inherited  only  one-balf  as 
much  of  bis  interest  as  Melville  Sargeant 
and  Lydla  C!onrad.  Granville  Sargeauf  s  In- 
terest in  the  whole  tract  of  land  under  the 
will  having  been  one-sixth,  Lydla  Conrad  In- 
herited two-flfths  of  said  one-sixth,  or  two- 
thirtieths  of  the  whole  tract  Before  the 
death  of  Granville  Sargeant,  Lydla  Conrad 
conveyed  to  Perry  Sargeant  the  one-sixth 
which  was  devised  to  her,  but  she  never  dis- 
posed of  the  two-thirtieths  which  descended 
to  her  from  Granville  Sargeant;  but  before 
the  bringing  of  this  suit  she  died,  and  said 
two-tblrtleths  descended  to  her  children,  Rosa 
M.  GlUlsple,  Hetty  Conrad,  Gea  P.  Conrad, 
John  B.  Conrad,  and  Clevor  O.  Conrad,  the 
last  fonr  of  whom  are  Infants,  wlio  are  made 
parties  to  the  amended  bill  filed  In  this  cause, 
and  for  whom  a  guardian  ad  litem  was  ap- 
pointed and  filed  an  answer.  Melville  Sar- 
geant conveyed  his  interest  by  devise,  de- 
scent, and  purchase  to  G.  M.  Fleming,  trus- 
tee, to  secure  a  debt  Fleming  afterwards 
sold  the  land,  and  It  was  purchased  by  said 
Loudin,  but  Fleming  retained  a  lien  upon  it 
for  the  purchase  money.  Afterwards  Flem- 
ing caused  the  saM  Perry  Sargeant  Interest 
to  be  sold, to  satisfy  said  vendor's  Hen,  and 
It  was  purchased  by  John  N.  Johnson,  so 
that  Johnson  and  Loudin  became  the  owners 
of  all  the  two-thirds  not  devised  to  the  wid- 
ow, except  the  two-thlrtleths  which  belonged 
to  the  children  of  Lydla  Conrad.  Anna  Sar- 
geant, who  afterwards  married  William  N. 
Childers,  conveyed  to  J.  W.  Loudin  her  one- 
third,  retaining  a  vendor's  Hen  upon  It  which 
she  afterwards  enforced,  and  repurchased  her 
said  one-third.  Then  she  brought  this  suit 
for  partition  of  the  land,  and  for  sale  of  the 
land  in  case  it  should  prove  to  be  not  sus- 
ceptible of  partition,  averring  in  her  amraded 
bin  that  the  $100  bequeathed  to  Cora  Sar- 
geant Is  not  a  charge  upon  her  one-third  of 
the  land,  and  that  she  is  not  responsible  for 
the  payment  of  any  part  of  said  $100.  Cora 
Sargeant  filed  her  answer,  claiming  that  she 
has  a  valid  lien  upon  the  whole  of  the  real 
estate  for  the  said  sum  of  $100;  showing 
that  she  has  not  I>een  a  party  to  any  suit 
sale,  or  conveyance  affecting  the  land,  and 
praying  that  it  may  be  sold,  and  said  sum  of 
$100,  with  interest,  be  paid  to  her  out  of  the 
proceeds.  J.  W.  Loudin  filed  his  answer  to 
the  original  bill  and  amended  bill,  averring 
that  the  character  of  the  land  was  such  that 
the  Interest  of  all  parties  would  be  best  sub- 
served by  a  sale  of  the  land.  The  infant 
defendants  answered  by  their  guardian  ad 
litem.  Depositl(»is  of  three  witnesses  wa:e 
taken,  whose  evidence  tended  to  show  that 


the  land  was  not  susceptlMe  of  partition,  and 
that  it  wonid  be  to  the  interest  of  the  In- 
fant defendants,  as  well  as  all  others,  tat 
have  the  land  sold.  John  N.  Johnson  filed  na 
answer,  but  it  appears  that  be  bad  not  paM 
all  the  purchase  money  dne  on  bis  Interest, 
and  that  a  suit  in  chancery  was  pending 
against  him  and  his  surety  for  the  collectiom 
of  that  money;  and  the  two  canaea  were 
consolidated  and  heard  together,  and  on  the 
4th  day  of  April,  1889,  a  decree  was  entered 
in  the  consolidated  causes  directing  a  sale  at 
all  of  the  land;  it  being  redted  In  the  decree 
that  iMirtltlon  conid  not  be  conveniently  made, 
that  the  Interest  of  the  Infant  defendants 
would  be  promoted  by  the  sale,  and  that  all 
of  the  adult  parties  had  consented  to  sucb 
sale.  The  sale  having  been  made  and  rep«t> 
ed,  another  decree  was  entered  on  the  5tta 
day  of  August,  1888,  confirming  the  sale;  3. 
N.  Johnson  being  the  purchaser  of  the  land. 
This  decree  recites  that  there  were  no  excep- 
tions to  the  report  of  sale,  and  refers  the 
cause  to  a  commissioner  to  ascertain  and  im- 
port the  true  owners  of  the  respective  Inter- 
ests In  said  land,  and  who  are  entitled  to  the 
proceeds  of  the  sale,  together  with  the  pro- 
portions in  which  each  of  said  persons  shall 
receive  said  money,  and  the  liens  cT-iaHng 
against  any  of  the  several  shares,  together 
with  the  amounts  and  priorities  thereof,  and 
any  other  pertinent  matters.  The  land  sold 
for  $566.  On  the  13th  day  of  September, 
1898,  the  court  (a  special  Judge  sitting)  set 
aside  said  sale  and  the  de^ee  confirming  the 
sale,  and  ordered  a  resale  of  the  land;  It 
appearing  by  the  order  then  entered  that  ex- 
ceptions to  the  report  of  sale  were  filed,  and 
also  an  npeet  bid  for  $e00  made  by  W.  U 
Harper,  with  sufflclmt  guarantors.  It  does 
not  appear  whoa  the  exceptions  were  In- 
dorsed, bnt  the  bid  is  dated  September  12th; 
and,  as  the  exceptions  refer  to  the  bid,  the 
presumption  is  that  they  were  made  at  tbe 
time  of  the  filing  of  tbe  upset  bid,— more  tbam 
a  month  after  the  sale  had  been  confirmed. 
After  confirming  the  sale  on  the  6th  day  of 
August,  1888,  the  court  continued  to  sit  until 
the  nth  day  of  August,  and  then  adjourned 
until  the  12th  day  of  September  next  order- 
ing a  petit  Jury  to  be  drawn  to  attend  on 
that  day.  So  the  order  setting  aside  tbe  sale 
and  decree  confirming  the  sale  was  entered 
at  the  adjourned  term.  Johnson,  the  pur- 
chaser, appeals.  Insisting  that  the  court  waa 
without  Jurisdiction  to  set  aside  the  sale  and 
the  order  confirmhig  It 

Section  4  of  chapter  112  of  the  Code,  pro* 
Tiding  for  the  adjournment  of  the  holding  of 
a  court  to  a  future  day  wh«i  Its  term  is  about 
to  end  without  dispatching  all  Its  baainesB, 
as  was  done  in  tills  case^  contains  the  fed- 
lowing  clause:  "All  Jodgmraits,  orders  and 
decrees,  rendered  and  made  by  socb  court 
before  or  during  tbe  day  on  which  said  court 
adjourned  to  such  future  day,  as  aforesaid, 
shall  have  the  same  force  and  effect  in  all 
respects  as  if  said  court  had  finally  adjourned 
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on  fbat  day."  Thla  statnte  has  been  con- 
strued in  tbe  case  of  Wlckes  y.  Railroad  Co., 
14  W.  Va.  167,  in  which  It  la  held  that  by 
force  of  Bald  statute  the  term  of  the  court, 
aa  to  a  Judgment  rendered  by  it  before  or 
during  the  day  on  which  such  adjournment  be- 
comes final,  Is  ended,  and  it  is  not  competent 
for  the  court  or  the  Judge  thereof  at  the  ad- 
journed term,  or  any  other  subsequent  term, 
to  receive  a  bill  of  exceptions,  and  sign  it 
and  make  it  a  part  of  the  record  In  the  cause. 
This  case  was  dted  with  approval  in  Amos 
V.  Stockert,  47  W.  Va.  119,  84  S.  B.  821. 
It  Is  well  settled  that  a  cause  cannot  be  re- 
beard,  and  that  a  court  cannot  ordinarily  set 
aside  a  final  Judgment  or  decree  after  the 
expiration  of  the  term'  of  court  at  which  the 
Judgment  or  decree  was  rendered.  While  the 
term  continues,  the  cause  may  be  reheard 
upon  petition,  and  the  decree  may  be  set 
aside,  but  after  the  expiration  of  the  term  a 
cause  can  only  be  reheard  upon  a  bill  of 
review.  Hodges  t.  Davis,  4  Hen.  &  M. 
400;  Laldley  v.  Merrlfield,  7  Leigh,  353;  Car- 
per V.  Hawkhis,  8  W.  Va.  291-301;  Crawford 
V.  Flckey.  41  W.  Va.  544,  23  S.  E.  662.  The 
decree  confirming  the  sale  made  in  this  cause 
on  the  6th  day  of  August,  1899,.  was  a  final 
decree  as  to  the  purchaser,  J.  N.  Johnson. 
His  proposal  of  purchase  made  to  the  com- 
missioner, and  by  him  reported  to  the  court, 
was'  accepted  by  that  decree,  and  the  sale 
was  confirmed,  and  a  writ  of  possession  was 
awarded  the  purchaser.  This  vested  in  the 
purchaser  the  title  to  the  land.  Childs  v. 
Hurd,  25  W.  Va.  530.  It  is  also  well  estabUsh- 
ed  that  the  purchaser  at  a  Judicial  sale,  upon 
complying  with  the  terms  thereof,  t>ecome8  a 
party  to  the  suit  from  the  day  of  his  pur- 
chase, and  in  all  subsequent  proceedings 
in  regard  thereto  is  entitled  to  a  hearing  up- 
on the  question  whether  the  sale  shall  be 
set  aside,  and  If  the  court  erred  In  setting 
aside  the  sale  the  purchaser  has  the  right  to 
appeal.  Childs  v.  Hard,  cited;  Delaplaine  v. 
Lawrence,  10  Paige,  602;  Blossom  v.  Rail- 
road Co.,  1  Wall.  6.55,  17  L.  Ed.  673;  Curtis 
▼.  Thompson,  29  Grat  474;  Kable  v.  Mitchell, 
9  W.  Va.  492;  Hughes  r.  HamUton.  19  W. 
Va.  366;  Haymond  v.  Camden,  22  W.  Va. 
180;  Taney  t.  Starke's  Adm'x,  6  Grat  339; 
Marling  v.  Robrecht,  18  W.  Va.  440.  It  is 
further  held,  however,  in  Childs  r.  Hurd,  and 
In  Bank  v.  Jarvls,  26  W,  Va.  785,  that  where 
>  court  sets  aside  a  sale,  and  directs  the 
property  to  be  reoffered  for  sale  before  the 
sale  has  been  confirmed,  the  purchaser  cannot 
appeal  until  after  the  resale  has  been  made 
and  confirmed.  In  such  case  the  purchaser 
obtains  no  fixed  interest  in  the  land.  Until 
conflnnatlon  of  the  sale  he  acquires  neither 
possession  nor  title,  and  the  order  setting 
aside  the  sale  does  not  deprive  him  of  either 
possession  or  title.  Hartley  v.  Rolf,  12  W. 
Va.  401;  Cocke's  Adm'r  t.  Gilpin,  1  Rob. 
90;  Crews  v.  Pendleton,  1  Leigh,  5»7,  19 
Am.  Dec.  760;  Hey  wood  v.  Covington's  Heirs, 
4  Leigh,  373;  Taylor  t.  Cooper,  10  Leigh,  317, 


84  Am.  Dec.  737;  Hudgins  y.  Marchant,  28 
Grat  177.  But  this  case  does  not  fall  within 
that  principle,  for  here  the  sale  to  Johnson 
was  confirmed,  and  title  vested  In  him.  The 
order  setting  aside  the  decree  of  confirmation 
and  the  sale  is  certainly  erroneous,  and  proba- 
bly absolute  void.  Aa  the  court  la  without 
power  to  set  aside  Ita  Judgment  or  decree 
after  the  expiration  of  the  term,  except  upon  a 
bill  of  review'  or  other  proper  inroceeding,  and 
the  statute  provides  that  In  case  of  an  adjourn- 
ment such  as  was  taken  in  this  case,  the  Judg- 
ment and  decrees  rendered  and  made  on  or 
before  the  day  of  adjournment  shall  have  the 
same  force  and  effect  as  if  the  court  had 
finally  adjourned  on  that  day.  It  follows  that 
the  court  could  not  at  such  adjourned  term  set 
aside  the  decree  of  confirmation  and  the  sale, 
upon  the  mere  filing  at  such  adjourned  term, 
after  the  confirmation  of  the  sale,  before  the 
adjournment  exceptions  to  the  report  of  sale, 
and  an  advance  or  upset  bid.  This  Is  so 
manifest  that  counsel  for  appellees  do  not 
undertake.  In  their  brief,  to  uphold  the  action 
of  the  court  In  so  doing.  The  only  persons 
appearing  as  appellees  are  the  Infant  defend- 
ants, and  they  content  themselves  with  the 
argument  of  their  cross-asBlgnment  of  error, 
insisting  that  the  court  erred  In  decreeing  a 
sale  of  the  land  without  having  first  as- 
certained the  liens  thereon  and  their  priorities, 
and  the  respective  interests  of  the  claimants 
to  the  land.  It  is  to  be  noted  here  that  the 
court  below  has  not  disturbed  the  decree  of 
sale.  That  decree  remains  in  full  force,  and 
the  court  has  only  ordered  a  re-execution  of 
the  order  of  sale.  From  this  it  must  be  in- 
ferred that  no  application  has  ever  been  made 
to  the  court  below,  by  petition,  bill  of  review, 
or  otherwise,  to  correct  any  error  it  may  have 
committed  In  entering  the  decree  of  sale. 
That  decree.  In  the  absence  of  a  showing  of 
fraud,  cannot  be  set  aside  at  the  Instance  of 
any  of  the  adult  parties,  because,  as  to  them. 
It  is  a  consent  decree.  Hence  the  infant  de- 
fendants are  the  only  persons  who  can  com- 
plain of  It  Rule  10  of  the  supreme  court 
provides  that,  on  an  appeal  or  a  writ  of 
error,  the  court  will  consider  the  whole  record 
as  being  before  it  and  will  reverse  the  pro- 
ceedings, in  whole  or  In  part  if  error  is 
perceived  against  the  appellee  or  defendant 
in  error,  and  it  authortzes  the  appellee  or 
defendant  In  error  to  cross-assign  as  to  any 
error  In  the  record  which  Is  prejudicial  to  him. 
Under  this  rule,  as  well  as  upon  reason 
and  principle,  it  is  proper  for  the  infant  de- 
fendants to  cross-assign  error  in  the  decree  of 
sale,  although  no  petition  for  rehearing  or 
bOl  of  review  had  ever  been  filed  for  tb« 
correction  of  error  In  said  decree;  This  view 
is  re-enforced  by  the  principle  laid  down  la 
Laflerty  v.  Lafferty,  42  W.  Va.  783,  26  S.  B. 
262,  that  on  application,  In  any  form,  showing 
cause  against  a  decree  by  an  infant  the  whole 
record  will  be  examhied  to  find  such  error, 
Just  as  on  an  appeal  by  an  adult 
It  remains  now  to  determine  whether  thers 
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la  error  In  said  decree,  and,  If  bo,  whether  it 
is  preju/licial.  It  1b  not  enough  that  the  de- 
cree la  erroneooB.  The  error  must  be  such 
as  to  prejudice  the  rights  of  the  party  com- 
plainiug  of  it,  or  the  decree  wlU  not  be  re- 
versed. Clark  V.  Johnston,  15  W.  Va.  804. 
It  does  not  appear  from  the  record  that  there 
are  any  creditors  holding  liens  upon  any  of 
the  interests  in  the  property,  except  Fleming 
and  Cora  Sargeant  As  to  the  debt  due 
Fleming,  commissioner,  the  court  ascertained 
and  fixed  the  amount  of  his  lien  upon  the 
interest  formerly  belonging  to  Perry  Sar- 
geant at  the  date  of  the  decree,  and  declared 
It  to  be  a  lien  upon  that  interest.  As  to  the 
$100  due  Cora  Sargeant,  the  decree  of  sale  is 
silent,  and  in  lien  of  settling  and  fixing  the 
amount  of  that  charge,  and  ascertaining  the 
interests  of  the  various  parties  in  the  land, 
the  decree  contains  the  following  prorlslcm: 
"The  court  will,  upon  the  coming  In  of  the 
■aid  report  of  sale,  settle  the  right  of  all  the 
other  parties  as  to  the  said  proceeds  of  sale, 
decree  as  to  costs,  and  provide  for  the  in- 
vestment of  the  interest  of  said  Infant  de- 
fendants according  to  law."  The  amount 
due  Cora  Sargeant  dlfFera  in  its  status  from 
a  Hen  acquired  by  a  creditor  of  one  of  the 
co-tenants  upon  his  interest  in  the  land.  It 
Is  a  sum  given  to  her  by  the  testator,  to  be 
paid  to  her  when  the  real  estate  of  said  de- 
cedent should  be  sold;  and  it  Is  claimed  by 
her  that,  by  virtue  of  this  provision  of  the 
will,  it  was  made  a  charge  upon  the  whole 
of  said  tract  of  land.  However,  it  Is  still 
only  a  Hen  npon  the  land,  according  to  her 
contention.  It  is  well  settled  that  in  cred- 
itors' suits  It  is  error  to  decree  a  sale  without 
first  ascertaining  the  amounts  and  priorities 
of  the  Hens,  and  the  respective  interests  of 
aU  the  parties  in  the  subject-matter.  Live- 
say  V.  Jarrot,  3  W.  Va.  283;  Eohrer  v.  Trav- 
era,  11  W.  Va.  147;  Marling  r.  Robrecbt,  18 
W.  Va.  440;  Scott  v.  Ludington,  14  W.  Va. 
387;  Payne  v.  Webb,  23  W.  Va.  558;  Dent 
V.  Pickens.  50  W.  Va.  382,  40  S.  H.  572.  But 
It  Is  held  generaUy  by  the  courts  that  parti- 
tion never  affects  the  interest  of  third  per- 
sons, and  that,  creditors  have  no  concern 
with  It,  and  that,  if  they  are  made  parties 
to  the  suit.  It  wiU  be  dismissed  as  to  tliem. 
Stevens  v.  McCormIck  (Va.)  19  S.  B.  742; 
2  Rob.  Pr.  (Old)  14;  Wotten  v.  Copeland, 
7  Johns.  Ch.  140;  Agar  v.  Fairfax,  17  Ves. 
533;  2  Jones,  Beel  Prop.  S  1996;  EspaUa  v. 
Touart,  96  Ala.  137,  11  South.  219;  Shivers 
V.  Hand,  50  N.  J,  Bq.  231,  24  AtL  911;  17 
Am.  &  Eng.  Bnc.  Law,  783;  15  Enc  PI. 
&  Prac.  796.  But  actual  partition  does  not 
disturb  the  Hens  of  creditors.  Upon  actual 
partition  the  Hen  of  a  creditor  upon  an  tm- 
divided  Interest  Is  transferred  by  the  parti- 
tion from  the  undivided  portion  of  the  whole 
premises  to  the  whole  of  the  part  set  off 
to  the  tenant  against  whose  portion  the  Hen 
was  charged.  17  Am.  &  Eng.  Enc.  Law, 
783,  Wright  v.  Strother,  76  Va.  857;  2 
Jones.  Beal  Prop.  |  199a    And  where  the 


lien  attaches  to  the  whole  of  the  real  astati; 
It  remains  a  Uen  upon  aU  of  it  after  parti- 
tion. If  the  Uenor  is  not  made  a  party  to  the 
suit  17  Am.  &  Eng.  Enc  Law,  783.  But 
where  the  Henor  is  made  a  party  to  the  suit 
his  claim  must  stiU  remain  a  Uen  npon  tlie 
property,  unless  by  some  means  it  is  satis- 
fied and  paid  off  or  provided  for,  for  tiie 
court  has  no  power  to  arbitrorUy  deprive  a 
creditor  of  his  Hen  or  of  his  debt,  merely  to 
enable  it  to  make  partition  of  the  land  among 
its  owners.  And  where  there  Is  actual  parti- 
tion, and  the  land  is  not  converted  Into  mon- 
ey, the  court  has  no  means  of  paying  off 
the  Uen,  and  It  would  be  inequitable  and  In- 
jurious to  refuse  partition  merely  because  the 
lien  cannot  be  released. 

Where,  from  Insusceptibility  of  partition, 
the  land  must  be  sold,  reason  suggests  that 
Uenholders  should  be  made  parties,  and  the 
payment  of  the  amounts  due  them,  accord- 
ing to  priority,  provided  for  in  the  decree  of 
sale.  Analogy  to  the  principles  governing 
sales  In  creditors'  suits  would  lead  to  that  re- 
sult. But  it  seems  not  to  be  the  law.  Many 
authorities  hold  that,  in  the  absence  of  stat- 
utory provisions  requiring  Uenholders  to  be 
parties,  the. land  must  be  sold  subject  to  the 
Uens.  ■  "But  when.  Instead  of  a  partition,  a 
sale  of  the  property  is  wdered,  it  Is  evident 
that  some  means  must  be  devised  for  the  ad- 
justment of. the  conflicting  Interests  of  the 
Uenholders  and  of  the  purchasers  at  the  sale. 
Even  where  a  sale  is  sought,  Uenholders  are 
not.  In  the  absence  of  statatory  provisions 
to  the  contrary,  necessary  parties  defendant, 
because  they  cannot  be  affected  by  such  sale. 
The  business  of  the  court  is  not  to  draw  into 
discussion  various  and  conflicting  rights  and 
equities  of  incumbrancers.  The  property  is 
divided  cum  onere.  The  true  rule  Is,  no  iter- 
sons  are  to  be  made  parties  except  those 
having  a  present  interest  In  the  premises." 
Freem.  Co-Ten.  |  479.  "Judgment  creditors 
and  other  incumbrancers  are  not  proper  par- 
ties to  a  biU  for  partition,  even  where  a  sale 
of  the  premises  is  decreed;  and  where  they 
were  made  parties,  in  such  case,  by  a  supple- 
mental biU,  held,  that  the  blU  should  be  dis- 
missed." Sebring  v.  Mersereau,  9  Cow.  344. 
Halsted  T.  Halsted,  66  N.  Y.  442,  holds  that 
creditors  should  be  made  parties;  but  that 
Is  because  of  a  statutwy  provision,  passed 
after  the  decision  of  the  former  case,  author- 
izing such  procedure.  That  Uenholders  can- 
not be  made  parties,  even  where  land  Is  to 
be  sold,  is  held  In  Wotten  v.  Copland,  7 
Johns.  Ch.  140;  Uarwood  t.  KIrby,  1  PalgSk 
469;  Thruston  v.  Mink,  32  Md.  672;  Owsley 
V.  Smith's  Heirs,  14  Mo.  153;  Stephens  T. 
McCormIck,  cited;  Bspalla  v.  Touart,  96  Ala. 
137,  11  South.  219.  To  seU  the-  land  subject 
to  Hens,  without  ascertaining  their  amounts 
and  to  whom  due,  appears  to  be  glaringly 
inequitable  and  disadvantageous  to  both 
owners  and  Hen  creditors.  At  the  sale  they 
bid  for  the  protection  of  thdr  interests,  un- 
der uncertainty  as  to  th^  rights  and  inter- 
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ests.  In  the  same  sense,  and  In  some  cases 
to  the  same  extent,  as  wbere  land  is  sold 
in  a  creditors'  suit  All  the  reason  and  eq- 
uitable principles  that  require  a  determina- 
tion, before  sale  of  the  lands,  of  the  amounts 
and  priorities  of  the  Hens  tn  creditors'  suits, 
apply  with  equal  force  here.  And  it  Is  dif- 
ficult to  conceive  of  any  good  reason  why 
they  should  not  be  applied  where' real  estate 
is  sold  In  a  partition  suit  Borne  delay  would 
be  occasioned  the  owners  of  the  land,  but 
not  more  than  occurs  In  other  suits  In  which 
snbstantlaj  Interests  In  the  iHroperty  to  be 
sold  must  await  the  determination  of  mat- 
ters which  may  be  necessary  to  an  advan- 
tageous sale.  But  it  must  be  remembered 
that,  in  respect  to  creditors'  salts,  the  legls- 
latnre  has  expressly  provided  that  all  lien- 
holda«  shall  be  made  parties.  Section  7,  c. 
86,  Code;  section  7,  c.  139,  Code.  As  to  par- 
tition suits,  such  provision  has  not  been 
made,  except  to  a  very  limited  sense.  That 
Is  a  clause  in  section  8,  c.  79,  of  the  Code, 
which  requires  the  court.  In  making  distribu- 
tion of  the  proceeds  of  sale,  to  take  "care, 
when  there  are  creditors  of  any  deceased 
penon,  who  was  a  tenant  in  common,  Joint 
tenant,  or  coparcener,  to  have  the  proceeds 
of  such  deceased  person's  part  applied  ac- 
cording to  the  rights  of  such  creditors."  Un- 
til the  legislature  shall  make  further  pro- 
vision, the  wen-settled  rule  that  sale  tD  par- 
tition suits  may  be  made  subject  to  liens 
npon  the  whole  of  the  land,  or  upon  Interests 
of  some  of  the  respective  owners  thereof, 
mrust  be  applied,  in  the  absence  of  Judicial 
l^slatlon  on  the  subject 

As  has  been  shown,  the  court  failed  to  de- 
termine and  fix,  before  the  sale  of  the  land, 
the  respective  rights  and  Interests  of  the  i)ar- 
tles  In  the  property.  That  a  decree  of  sale 
ander  such  clrcnmstances  is  erroneous  is  es- 
tablished by  an  abundance  of  authority.  17 
Am.  &  Eng.  Enc.  Law,  748;  16  Enc  PL  ft 
Prac.  809;  Stevens  v.  McCormlck  (Va.)  19 
8.  B.  743.  However,  the  sale  cannot  be  set 
aside  for  this  error.  The  sale  was  confirmed 
without  objection,  and  there  Is  no  error  In 
the  decree  of  confirmation.  Hence  section  8, 
G.  132,  of  the  Code,  protects  the  title  of  the 
purchaser.  While  Johnson,  the  purchaser,  is 
a  party  to  the  suit  It  does  not  appear  that 
he  in  any  way  encouraged  or  sought  to  bring 
about  the  sale  of  the  land,  and  It  cannot  be 
said  that  he  was  the  moving  cause  of  the 
sale.  The  sale  Is  not  more  beneficial  to  him 
than  to  his  co-tenants,  and  he  does  not  stand 
In  the  situation  of  a  creditor  who  has  caused 
the  land  to  be  sold  for  the  satisfaction  of  his 
debt,  and  purchased  It  at  the  sale.  Although 
a  defendant  and  one  of  the  owners,  he  did 
not  even  file  an  answer  in  the  partition  suit 
This  being  true,  the  principle  announced  in 
Marthn  v.  Smith,  26  W.  Va.  685;  Dunfee  v. 
ChUds,  45  W.  Va.  156,  30  S.  B.  102;  Buch- 
anon  v.  Clark,  10  Grat  164;  Oalpln  v.  Page, 
18  Wall.  360,  21  L.  Ed.  059,— does  not  apply. 
in  all  those  cases  the  purchasers  whose  ti- 
42  S.B.— tl 


ties  were  held  not  to  be  within  the  protec- 
tion of  the  statute  were  persons  who  wae 
t>enefited  by  the  erroneous  decrees,  and  who 
had  been  Instrumental  in  procuring  the  sale. 
In  Dunfee  v.  Childs  it  is  said:  "M»ely  be- 
ing a  party  would  not  alone  disturb  his  pur- 
chase, but  if  the  decree  goes  to  his  bene- 
fit it  is  otherwise  The  same  reason  does 
not  exist  for  protecting  him  as  an  innocent 
third  person.  He  moves  the  proceeding." 
As  the  sale  cannot  be  set  aside,  and  the  fimd 
arising  from  the  sale  Is  still  In  the  hands 
of  the  court  and  the  parties  complaining  of 
the  error  in  the  decree  of  sale  must  now  look 
to  that  f  imd  alone,  it  would  be  useless  to  re- 
verse the  decree.  Upon  such  reversal,  notli* 
Ing  could  be  done  except  to  give  them  their 
interest  in  the  proceeds  of  the  sale,  and  that 
can  be  done  without  a  reversal  of  the  decree. 
While  the  decree  is  erroneous,  it  is  not  un- 
der the  circumstances,  prejudicial. 

For  the  reasons  hereinbefore  given,  the  de' 
cree  setting  aside  the  sale  and  confirmation, 
and  ordering  the  land  to  be  resold,  must  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  the  rules  and  i>rin- 
clples  governing  courts  of  equity  and  the 
directions  herein  given. 


(51  W.  Va.  589) 

MABSHAIili  ▼.  HAUi  «t  aL* 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  29,  1902.) 

WILL  —  CJONBTRUOnON  —  PURCHASB  MONBT  — 
HBN— TRUST  FUND— MISAPPROPRIATION. 

1.  W.  devised  to  H.,  "to  him,  his  heirs,  and 
assigns,"  a  farm  described;  "he  paying  to  my 
executor  twelve  thousand  dollars  in  five  eqnal 
annual  payments,  bearing  interest  from  the 
date  of  my  death:  such  payments  to  form  part 
of  my  estate  in  the  hands  of  my  executor,  and 
to  be  diaposed  of  as  hereinafter  provided" ;  and 
giving  H.  one  month  from  the  date  of  the 
probate  of  the  will  in  which  to  refuse  in  writ- 
mjf  to  take  the  fnrrn.  H.  elected  to  take  it 
Beld,  that  the  $12,000  was  purchase  money, 
and  a  lien  ni>on  the  land,  and,  as  such,  prior 
to  all  other  liens  or  claims  created  upon  the 
said  land  by  H.,  as  well  as  Judgments  recov- 
wed  against  him. 

2.  A  legacy  of  $3,000  by  the  same  will  was 
bequeathed  to  H.,  to  be  held  by  him  in  trust; 
the  interest  to  be  paid  to  B.  during  his  life, 
and  at  his  death  the  $3,000  to  be  paid  to  other 
parties  named.  R.,  the  executor  of  W.,  having 
collected  from  H.  $9,000  of  the  purchase  mon- 
ey, ioEtead  of  requiring  H.  to  pay  the  residue 
of  $3,000,  took  from  H.  his  receipt  for  that 
amount,— being  the  amount  of  the  trust  legacy, 
— and  treated  it  as  the  residue  of  the  purchase 
money  as  paid  by  H.  Held  a  misappropriation 
of  the  trust  fund,  and  that  the  money  not  hav- 
ing been  paid  by  H.,  the  lien  for  the  residue  of 
the  purchase  money  upon  the  land  remained 
valid,  and  inured  to  the  benefit  of  the  tiene- 
fidariee  of  the  trust  legacy. 

(Syliabos  by  the  Court) 

Appeal  from  circuit  court  Jefferson  comi- 
ty; B.  Boyd  Faulkner,  Judge. 

Suit  by  A.  P.  Marshall,  executor,  against 
John  H.   Hall   and   others.     Judgment  foe 
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plaintiff,  and  AeteaOanta  W.  L.  Wilson  and 
Ed.  Teamey  appeal.    Affirmed  In  part 

A.  W.  McDonald  and  J.  M.  Mason,  Sr ,  for 
appellants.  Daniel  B.  Lucas,  J.  F.  Engle,  D. 
C.  Oallaber,  and  Mollohan,  McGlintic  &  Math- 
ews, for  appellee. 

McWHOUTER,  J.  John  H.  Hall  purchas- 
ed from  the  estate  of  Mrs.  Ellen  Waters  a 
tract  of  235  acres  of  land  in  Jefferson  county, 
under  the  provisions  of  the  will  of  said  Ellen 
Waters,  at  the  price  fixed  by  the  will,  $12,- 
000,  which  wiU  provided  a  legacy  of  ?3,000 
to  laid  John  H.  Hall,  to  be  by  him  held  In 
trust,  to  pay  the  interest  accruing  thereon  to 
John  L.  Briscoe,  the  brother  of  the  testatrix, 
during  his  life,  and  after  the  death  of  her 
said  brother  the  said  sum  of  $3,000  was  to 
be  paid  to  Julia  Armstead,  Settle  Miller,  and 
Julia  Uallaher,  each  the  sum  of  $500,  and 
the  residue  of  said  sum  to  testator's  sis- 
ters Julia  B.  Miller,  Elizabeth  C.  Hall,  and 
Amelia  F.  Gallaher,  equally,  to  be  divided 
between  them  share  and  share  alike.  To 
raise  the  money  to  pay  for  the  farm,  the 
executor  of  the  will  borrowed  for  said  Hall 
from  Judge  Marshall  the  sum  of  $7,000,  to 
secure  which  Hall  executed  a  deed  of  trust 
on  the  land.  The  executor  allowed  the  said 
Hall  to  retain  the  $3,000  bequeathed  to  him 
as  a  trust  fund  by  said  will,  to  be  held  by 
him  In  trust  for  John  L.  Briscoe  and  others, 
and  took  Hall's  receipt  therefor.  On  the  fail- 
ure of  Hall  to  pay  off  this  trust  deed,  George 
Johnson  and  Charles  W.  Boss,  executors  of 
Ann  P.  Marshall,  and  Charles  W.  Boss,  as 
trustee,  brought  their  suit  in  chancery  hi  the 
circuit  court  of  Jefferson  county,  and  filed 
their  bUl  at  April  rules,  1893,  convening  the 
creditors  of  said  Hall  for  the  purpose  of  sub- 
jecting said  land  to  the  payment  of  his  debts, 
in  which  suit  said  John  L.  Briscoe  and  oth- 
ers, the  beneflelarles  of  the  $3,000  trust  fund, 
were  not  made  parties.  These  parties  (m  the 
14th  day  of  December,  1804,  tendered  their 
petition  In  said  cause,  setting  up  their  claims 
for  the  $3,000,  and  praying  that  this  result- 
ing trust  might  b«  fully  recognized  and  e«- 
tabliabed  by  decree,  and  that  all  resulting 
and  consequential  relief  might  be  granted, 
etc.  To  the  filing  of  said  petition  the  par- 
ties plaintiff  and  defendant  to  said  suit  ob- 
jected, which  objection  was  sustained,  and 
the  petition  not  allowed  to  be  filed.  Peti- 
tioners appealed  from  the  decree  rejecting 
their  petitlim.  and  by  decree  of  this  court  the 
said  decree  was  reversed,  and  the  cause  re- 
tnanded  for  further  proceedings  to  be  bad 
therein  in  accordance  with  the  nilea  of  eq- 
uity. 42  W.  Va.  641,  26  S.  B.  800.  On  the 
17th  of  February,  1897,  Eugene  Baker,  sher- 
iff, committee  administrator  of  Julia  B.  Mil- 
ler, and  the  other  said  petitioners,  filed  their 
petition  and  amended  petition,  making  all  the 
parties  to  said  suit,  plaintiffs  and  defendants, 
parties  defendant  to  said  petition;  setting  up 
thehr  said  dalm  for  $3,000  and  interest;  al- 


leghig  that  theh:  retnltlDg  or  Implied  tiot  is 
a  lien  upon  the  whole  of  the  236  acrea,  an4 
superior  In  dignity— First,  to  all  deeds  ot 
trust  against  said  farm;  secondly,  to  all 
judgments  against  said  John  H.  Hall;  and. 
thirdly,  to  every  other  Uen  or  charge  against 
said  property,  of  whatever  character  or  de- 
scription, except  80  tar  aa  otherwise  held  by 
the  suiweme  court  of  appeals  of  this  state 
in  this  case;  that  the  deed  of  trust  of  plaiBp 
tiff  Charles  W.  Boss,  trustee,  eta,  was  re- 
corded April  1,  1881,  and  that  said  Boss,  as 
such  trustee,  relinquished  his  lien,  on  the  80 
acres  of  the  Briscoe  tract  in  favw  of  one 
Thomas  H.  Bates,  by  deed  exhibited  with  the 
bill,  and  dated  January  1,  1884;  and  aver- 
ring that  as  to  said  80  acres  the  said  Boas 
must  be  taken  to  have  received  the  benefit 
thereof  as  against  the  petitioners,  and.  as 
against  them,  the  plaintiffs'  debt  audited 
against  the  remainder  of  the  Briscoe  tract, 
156  acres,  should  be  charged  with  the  price 
of  said  80  acres,  and  petitioners  so  pray; 
and  averring  further  that  the  deed  of  trust 
to  George  Baylor  In  favor  of  W.  L.  Wilson, 
as  set  out  in  the  bill,  was  recorded  May  23, 
1881,  while  the  legal  tlUe  to  the  Briscoe 
tract  was  outstanding  in  Boss,  trustee,  and 
therefore  it  conveys  nothing  but  the  equity 
of  redemption,  and  was  subordinate,  there- 
fore, to  the  equity  of  petitioners  upon  the 
principle  that  qui  prior  est  in  tempore  potiar 
est  in  jure,  and  praying  that  it  may  be  so 
adjudged;  and  averrhig  that  the  same  Is 
true  in  regard  to  the  other  deeds  of  trust  set 
out  In  the  bill,  and  also  over  the  lien  of  & 
S.  Dalgam,  by  virtue  of  the  deed  of  trust  t» 
Frank  Beckwith.  dated  October  10.  1893.  for 
$243.77,  for  the  same  reason,  and  for  the  fur- 
ther reason  that  this  last  conveyance  was 
made  pendente  lite;  averring  that  the  decree 
of  sale  of  February  28,  1894,  was  and  Is 
virtually  null  and  void  as  to  the  petlti«mers, 
as  also  is  the  decree  confirming  the  sale;  and 
pray  that  said  'decrees  be  so  held;  and  they 
charge  that,  even  if  the  sale  should  not  be 
disturbed,  said  purchaser  made  his  second 
payment  of  the  lOtfa  of  August.  1885.  after 
petitioners  had  tendered  their  petition  to  the 
court  to  be  filed,  which  was  done  December 
14,  1894,  at  which  date  all  the  parties  ap- 
peared in  answer  to  said  petition,  and  mov- 
ed to  reject  it;  hence  said  Dalgam  is  a  Tgm- 
chaser  with  notice  of  petitioners*  claim;  and 
pray  that  It  may  be  so  adjudged,  and  that 
the  166  acres  may  be  subjected  in  the  hands 
of  the  purchaser,  Dalgam,  to  the  payment  of 
theh:  debt;  averring  that  plaintiff  had  notice 
of  petitioners'  equity  when  he  brought  this 
suit,  and  subsequently  that  It  appeared  on 
the  face  of  the  record  that  they  were  nsces 
sary  parties  to  the  suit;  and  they  .therefore 
aver  that  all  the  decrees  entered  in  tb»  eanae 
are  liable  to  be  set  aside  and  treated  as  noB 
and  void  as  to  petitioners,  and  pray  that  It 
may  be  so  held,  and  that  their  reeoltlnc 
trust  be  fully  recognized  and  established  tj 
decresk  sad  cellet  be  granted  accordingly; 
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that  the  cause  be  recomtnttted  to  a  commis- 
sioner to  ascertain  and  report  how  much  of 
the  purchase  money  remains  undistributed, 
and  how  much  thereof  is  entitled,  under  the 
decision  of  the  supreme  court  of  appeals  In 
this  cause,  to  be  applied  to  the  payment  of 
tbe  lien  of  petitioners,  and  toe  process,  etc, 
and  for  general  relief.  Frank  Beckwltn, 
trustee,  iBled  his  answer  to  said  petition,  set- 
ting up  tbe  trust  deed  he  represents,  and 
showing  Its  recordation;  denying  all  notice 
of  any  claim  or  equity  on  behalf  of  petltlon- 
tan  until  the  filing  of  their  petition;  and 
ebaiglng  laches  on  part  of  petitioners  in  as- 
serting their  claims^  and  calling  for  strict 
Iiroof  of  their  claim.  W.  L.  Wilson,  Edward 
Teamey,  and  George  Baylor,  trustees,  filed 
tbeir  answer,  denying  that  tbe  $8,000  is  a  lien 
upon  the  236  acres,  as  a  resulting  trust  or 
etherwlse,  or  that  they  ever  had  notice  of  the 
facta  set  out  in  the  petition  until  the  filing 
tbereof ;  that  the  farm  devised  by  Mrs.  Wa- 
ters to  John  H.  Hall  originally  contained 
236  acres;  but  averring  that  In  June,  1884, 
tbe  said  Hall  sold  off  80  acres  of  said  tract 
to  Thomas  H.  Bates,  and  petitioners'  lien, 
if  their  theory  of  the  law  be  true,  wdnld 
equally  attach  to  said  80  acres  in  the  hands 
•f  Thomas  H.  Bates;  that  tbe  claim  audited 
in  tbe  cause  in  favor  of  Ann  P.  Marshall's 
executors  has  been  fully  paid  and  satisfied 
Hnder  tbe  decrees  In  this  cause  ($2,897.98 
under  decree  of  July,  1894,  and  the  residue, 
$2,003.96,  under  the  decree  of  August,  1896), 
and  same  has  been  paid  out  and  distributed 
under  tbe  will  of  the  said  Ann  P.  Marshall 
under  and  according  to  the  laws  of  Mary- 
land; that  on  the  23d  of  May.  1881.  said  HaU 
borrowed  from  respondent  Wilson  $2,000,  and 
secnred  the  same  by  deed  of  trust  to  George 
Baylor,  trustee,  on  the  said  tract  of  land 
devised  to  Hall,  and  on  a  tract  of  61Mi  acres 
purchased  by  Hall  of  Thomas  Hlte;  that 
said  last-named  tract  bad  been  sold  in  tbe 
eanse,  and  the  proceeds,  after  paying  tbe 
cost  and  expenses,  viz.,  $2,065.21,  paid  aa  this 
debt,  and  that  on  the  balance  of  said  debt, 
$541.84,  there  was  paid  under  decree  of  Au- 
gust, 189&,  $126.14,  arising  from  proceeds  of 
Waters  tract,  leaving  still  due  on  the  debt 
$415.70,  with  Interest  from  August,  1895; 
that  on  the  Ist  of  March,  1886,  HaU  borrow- 
ed from  Edward  Teamey  $800,  and  secured 
same  by  deed  of  trust  of  that  date  to  George 
Baylor,  trustee,  on  the  Waters  tract;  there 
being  169  acres;  said  80  acres  having  been 
sold  off  to  Bates.  And  respondents  deny  tbat 
eltbw  Wilson,  Teamey,  or  Baylor,  trustees, 
at  tbe  time  of  said  loan  had  any  notice  of 
tbe  claims  of  petitioners  upon  said  tract  of 
land,  nor  until  tbe  filing  of  tbdr  petition,  and 
aver  tbat  John  L.  Briscoe,  the  beneficiary 
for  life  of  tbe  $8,000  bequeathed  under  tbe 
-will,  has  beoi  a  party  to  tbe  cause,  and  has 
audited  in  tbe  commissioner's  repent  filed 
February  12,  1894,  a  Judgment  obtained  by 
htm  against  Hall  for  interest  accrued  to  blm 
sn  said  sum  of  $3,000,  and  the  same  bad  been 


confirmed  as  tbe  slztb  lien  apoa  the  Waters 
tract,  and  that  certainly  Briscoe  is  bound  by 
all  the  decrees  In  the  cause.  Respondents 
say  that  as  early  as  March  8,  1883,  petition- 
ers, on  the  showing  in  their  petition,  were 
apprised  by  the  letter  of  Charles  W.  Ross, 
exhibited  with  tbeir  petition,  tbat  HaU  had 
received  the  sum  of  $8,000  in  payment  of  tbe 
sum  of  $12,000  due  by  blm  to  the  estate  of 
'Bllen  Waters,  yet  they  have  slept  on  tbeb: 
rights  from  tbat  date  to  the  fiUng  of  their 
petition,  and  have  by  their  negligence  al- 
lowed innocent  purchasers  and  creditors  to 
acquire  rights  adverse  to  such  claim,  and 
now,  after  fourteen  years,  they  come  in  and 
ask  the  court  to  give  them  priority  over 
innocent  and  dlUgent  purchasers,  when  It 
would  be  grossly  Inequitable  to  do  so;  and 
pray  tbat  tbe  prayer  of  petitioners  b*  not 
granted.  S.  S.  Dalgam  filed  bis  answer,  that 
be  purchased  the  tract  of  land  under  decree 
of  the  31  Bt  of  July,  1894,  paying  therefor 
cash  $3,000  and  giving  two  bonds,  each 
$2,077.30,  payable  at  one  and  two  years,  re- 
spectively, with  Interest  from  date;  that  be 

paid  one  of  said  bonds  on  the  •■ day  of  ° 

August,  1895;  that  be  bad  not  paid  tbe  other 
because  notice  was  given  him  not  to  pay  it 
until  tbe  questions  raised  in  tbe  petition 
were  settled,  but  that  before,  paying  said 
bond  in  August,  1895,  he  had  no  notice  of  the 
claim  set  up  in  the  petition,  paying  the  same 
on  demand  of  tbe  special  commissioner,  and 
according  to  the  terms  of  the  sale  made; 
denied  that  there  is  any  claim  In  the  nature 
of  a  lien  on  tbe  land,  as  set  out  in  tbe  pe- 
tition; that  he  is  ready  to  pay  the  last  bond 
glvoi  by  blm  for  th^  purchase  money,  as 
the  court  may  direct;  and  prays  that  tbe 
prayer  of  the  petitioners  be  not  granted. 

Tbe  following  "agreement  of  facta"  Is  filed 
in  the  record:  "It  is  admitted  and  agreed  as 
facts  in  this  cause  tbat  neither  W.  L.  Wilson, 
Edgar  Teamey,  or  George  Baylor,  trustee 
in  tbe  deeds  of  trust  from  John  H.  HaU  and 
wife  to  George  Baylor,  trastee,  nor  J.  O. 
Hurst,  Frank  Beckwitb,  trustee,  nor  T.  O. 
Green,  trustee,  under  deed  of  trust  to  T.  C 
Green,  trustee,  made  by  John  H.  HaU  and 
wife,  had  any  actual  notice  of  tbe  facts  set 
orut  In  the  petition  or  amended  petition  at 
Eugene  Baker,  sheriff  committee  of  Julia  B. 
Miller,  John  L.  Briscoe,  and  others,  until  the 
filing  of  said  petition.  Daniel  B.  Lucas,  for 
Petitioners.  George  Baylor,  for  Wilson,  Tear- 
ney,  and  Self.  Frank  Beckwitb,  Hurst, 
Green,  Tmstee,  and  Self  and  Miner." 

On  March  8,  1883,  Charles  W.  Ross  wrote 
from  Frederick,  Md.,  to  Mrs.  Amelia  F.  Gal- 
laher,  Waynesbwo,  Augusta  county,  Va.,  In 
reply  to  a  letter  of  inquiry  (apparently)  tima 
her,  in  which  he  gives  her  a  full  statement 
of  the  transaction;  his  dealings  with  Mr. 
HaU;  bis  writing  of  tbe  wlU  of  Mrs.  Waters; 
.bow  he  assisted  Hall  to  raise  the  money: 
and  he  says,  "$2,000  Mr.  Wilson  raised  for 
him  on  the  smaU  place  he  had,  and  which 
Mr.  W.  received  as  trustee  for  Mrs.  Asqnltht 
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and  receipted  to  me  as  executor  for  the 
same;"  and,  continuing,  lays:  "There  re- 
mains $3,000.  I  did  not  require  him  to  pay 
in  cash,  for  the  reason  that  Mrs.  W.  be- 
queathed him  that  amount  as  trustee  for  J. 
L.  Briscoe,  and  if  he  had  paid  me  I  would 
have  had  to  pay  it  back;  so  I  took  his  receipt 
for  that  amount  less  collateral  tax  of  two 
and  one-half  per  cent  due  state  of  Maryland. 
•  •  •  I  do  not  know  what  the  laws  of 
West  Virginia  may  be,  regulating  the  rights 
of  parties  In  reference  to  remainders  and  their 
relations  to  trustees.  In  this  state  such  par- 
ties can  appeal  to  the  courts,  and  require 
trustees  to  give  bond  for  the  faithful  execu- 
tion of  their  trust,  and  I  have  no  doubt  but 
tliat  similar  proceedings  can  be  Instituted  in 
tiie  ooorts  of  other  states.  I  teti.  sure,  how- 
erer,  if  you  desire  any  InformaUon,  and  win 
approach  Mr.  John  Hall  In  a  manner  not  to 
offend,  that  he  will  give  yon  satisfaction." 
CUgned  by  Charles  W.  Boss.  This  letter  Is 
proven  to  be  genuine  by  Ttiomas  SYmnan  and 
by  Bom  hlmadf. 

The  cause  was  beard  on  the  0th  day  of 
liCarcb,  1900,  when  the  court  decided  "that 
the  petitioners,  Bugene  Baker,  sheriff,  com- 
mittee admbiistrator  of  Julia  B.  Miller,  John 
L.  Briscoe,  Julia  H.  Gallaher,  Mrs.  Ellen  A.' 
Darby,  Mrs.  Bettie  Harrison,  and  Mra  Julia 
W.  Olmstead,  and  BetUe  F.  Gassaway,  are 
entitled  to  tha  relief  prayed  for  In  fhelr  i>eti- 
tions;  tliat  in  pursuance  of  the  opinion  of  the 
court  of  appeals,  a  resulting  trust  Is  declared 
tn  their  faror  in  the  tract  of  land  of  169 
acres,  known  as  the  'Briscoe  Tract'  whl(A 
was  sold  In  this  cause  on  the  81st  day  of 
July,  1894,  and  which  was  purchased  bj 
Stephen  8.  Dalgam,  whicb  resulting  trust  ac- 
cording to  the  commissioner's  report  afore- 
said, amounted  to  three  thousand  dollars, 
principal,  at  the  date  of  said  report  witb 
interest  on  said  sum  from  April  18,  1803,  and 
an  unpaid  Judgment  for  Interest  pri<M'  to  that 
date  amounting  to  $249.85,  reoovered  by  John 
L.  Briscoe  against  John  H.  Hall,  which  Is 
audited  In  class  6,  among  the  debts  decreed 
against  said  John  H.  Hall  In  this  cause  In 
Commissions  Moore's  report  of  February  12, 
1894,  and  Interest  on  said  Judgment  from  said 
date,  and  cost  of  same,  with  inta^est  and 
Judgment  Is  due  to  John  L.  Briscoe,  or  to  B. 
D.  Gibson,  his  trustee.  The  court  is  further 
of  opinion  that  the  resulting  trust  heretofore 
declared  has  equal  dignity  with  the  claim 
and  lien  of  Charles  W.  Ross,  trustee  of  Ann 
P.  Marshall,  and  now  her  executtnr,  and  is 
superior  In  dignity  and  prior  in  lien  to  all 
the  Judgments  audited  in  the  cause,  except 
the  judgment  audited  in  faror  of  John  L. 
Briscoe  for  $248.Sfi,  which  Is  of  equal  dignity, 
betog  covered  by  the  resulting  trust  And 
the  court  is  further  of  opinion  that  the  sev- 
eral trustees  and  beneficiaries  whose  deeds  of 
trust  were  executed  subsequently  to  the  1st 
day  of  April,  1881,  were  purchasers,  sever- 
ally, of  the  equities  of  redemption,  and  do  not 
eome  under  tbe  definltkm  o<  pfchnaors  fnr 


value  without  notlos,  as  defined  by  tbe  eonrt 
of  appeals  In  its  opinion,  they  never  bavins 
acquired  the  legal  titie,  and  therefore  the 
subsequent  trusts  are  subordinated  as  infe- 
rior in  dignify  and  priority  to  the  resulting 
trust  of  the  said  petitioners,"— and  providing 
further  that  the  special  commissioner  collect 
the  last  payment  of  $2,077.50,  with  intetest 
from  July  31«  1894,  from  8.  8.  Dalgam,  the 
purchaser  of  the  Briscoe  tract;  and  pay  tbe 
same  to  J.  F.  Bngle,  who  was  appointed  a 
special  recover  for  the  purpose,  to  be  held  by 
him  for  the  benefit  of  the  beneficiaries  under 
said  resulting  trust  until  the  further  rader  of 
the  court  From  this  decree  the  defendants 
William  L.  Wilson  and  Edward  Teamey  ap- 
pealed, and  say  it  was  error  to  hold  tiiat  the 
sum  of  $3,000  named  In  the  petition  of  Bki- 
gene  Baker  and  others  was  superior  In  dig- 
nity and  a  prior  U&a,  to  the  deeds  of  trust  In 
favor  Ql  William  It.  Wilson  and  Edward 
Teamey  audited  In  Commlssimier  MotHre's  re- 
port 

The 'appellees  base  their  claim  upon  two 
clauses  in  the  will  of  Ellen  M.  Waters, 
which  read  as  follows:  "I  give  and  bequeath 
to  my  cousin  John  Hall,  of  Jefferson  county, 
state  of  West  Virginia,  to  him,  his  heirs,  and 
assigns,  my  farm,  situated  in  Jefferson  coun- 
ty, state  of  West  Virginia,  which  I  purchas- 
ed In  the  year  1874,  wltii  funds  belonging 
to  my  separate  estate,  of  Edward  Teamey. 
administrator  of  Thomas  Briscoe,  deceased; 
he  paying  to  my  executor  twelve  thousand 
dollars,  in  five  annual  payments,  bearing  in- 
terest from  the  date  of  my  death;  such  pay> 
mente  to  taem  port  of  my  estete  In  the  hands 
of  my  executor,  and  to  be  disposed  of  as 
berdnafter  provided.  But  in  case  my  said 
cousin  John  Hall  refuses  to  take  said  farm, 
at  the  valuation  aforesaid,  within  one  month 
from  the  probate  of  my  will  (such  refusal  to 
be  In  writing,  signed  by  him),  I  then  author- 
ize and  empower  my  executor,  to  sell  said 
farm,  and  direct  and  will  that  the  proceeds 
of  sale,  together  with  other  parts  and  por- 
tions of  my  estate,  shall  be  applied  to  the  pay- 
ment of  my  debts,  funeral  expenses,  legadei; 
pecuniary  and  residuary,  as  hereinafter  d» 
vised.  *  *  *  I  give  and  bequeath  to  my 
cousin  John  Hall,  of  Jefferson  county,  state 
of  West  Virginia,  the  sum  of  three  thousand 
dollars  In  trust  to  have  and  to  hold  the  same^ 
and  to  pay  the  interest  accruing  thereon  to 
my  brother  John  L.  Briscoe  for  and  during 
his  natural  life,  and  after  the  death  of  my 
said  brother  I  give,  devise,  and  bequeath  the 
said  sum  of  three  thousand  dollars  as  fol- 
lows: I  give,  devise,  and  bequeath  to  Julia 
Olmstead,  Bettie  Miller,  and  Julia  Oallahw, 
each,  the  sum  of  five  hundred  dollars;  and 
the  residue  of  said  sum  I  give,  devise,  and 
bequeath  the  same  to  my  sisters  Julia  B.  Mil- 
ler, Elizabeth  a  Hall,  and  Amelia  F.  Galla- 
her, equally,  to  be  divided  betweoi  them, 
share  and  share  alike."  It  will  be  <4>8erved 
that  the  testatrix  devises  to  Hall  the  farm  on 
flmdMon  that  Iw  pay  $19;000  to  her  oecutcr. 
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He  accepted  tiie.tarm  under  the  terms  of  the 
will;  all  the  purchase  money  being  payable 
In  the  future,  and  a  charge  or  lien  upon  the 
land  until  fully  paid  by  Hall.  He  borrowed 
money  to  the' amount  of  $9,000  by  giving  trust 
deeds  to  secure  the  payment  thereof  on  the 
farm.  The  residue  of  SS.OOO  nerer  was  paid. 
The  only  -way  In  which  the  conditions  of  the 
will  could  be  complied  with  was  by  the  pay- 
ment of  the  money  by  Hall..  An  attempt  was 
made  by  an  arrangement  between  him  and 
Ross,  the  executor,  by  simply  passing  receipts 
for  the  sum  of  |3,000.  According  to  Ross' 
own  statement,  he  did  not  require  E[all  to 
pay  the  $3,000  in  cash,  but  took  Hall's  receipt 
for  the  same,  as  though  he  had  paid  Hall  the 
money  under  the  second  clause  mentioned  of 
Mrs.  Waters'  will,  which  bequeathed  $3,000  to 
Hall  In  trust  This  was  not  a  payment  of  the 
money  by  Hall  for  the  residue  of  the  pur- 
chase money  of  the  farm  under  the  will. 
Hoge  v.  Vlntroux,  21  W.  Va.  1.  There  re- 
mained due  from  him  the  sum  of  $3,000,  and 
its  accruing  interest,  to  the  executor  of  the 
estate,  as  the  residue  of  the  original  purchase 
money  yet  unpaid  to  the  estate.  Wilson  and 
Teemey,  trust  creditors,  claimed  to  be  pur- 
chasers without  notice.  The  language  of  the' 
will,  which  was  recorded  in  the  county  of 
Jefferson,  under  which  Hall  took  the  land, 
showed  upon  Its  face  that  the  $12,000  pur- 
chase mcmey  was  to  be  paid  In  the  future, 
and  was  a  charge  or  lien  thereon.  This  was 
surely  sufficient  to  put  any  purchaser  upon 
Inquiry  as  to  whether  this  purchase  money 
had  b^en  paid.  In  Burwell's  Adm'rs  r.  Fan- 
ber,  21  Grat  446,  at  page  463,  Judge  Moncnre, 
In  dellyering  the  opinion  of  the  court,  says: 
"Purchasers  are  bound  to  use  a  due  degree  of 
caution  in  making  their  purchases,  or.  they 
will  not  be  entitled  to  protection.  Caveat 
emptor  la  one  of  the  best  settled  maxims  of 
the  law,  and  applies  exclusively  to  a  purchas- 
er. He  must  take  care  and  make  due  inquir- 
ies, or  he  may  not  be  a  bona  fide  purchaser. 
He  is  bound  not  only  by  actual,  but  also  by 
constructive,  notice,  which  is  the  same  in  Its 
effect  as  actual  notice.  He  must  look  to  the 
title  papers  under  which  he  buys,  and  is  char- 
ged with  notice  of  all  the  facts  appearing 
upon  their  face,  or  to  the  knowledge  of  which 
anything  there  appearing  will  conduct  him. 
He  has  no  right  to  shut  his  eyes  or  his  ears 
to  the  inlet  of  information,  and  then  say  he  Is 
a  bona  fide  purchaser,  without  notice."  Jones 
T.  Smith,  1  Hare,  43,  5S.  And  in  Brush  y. 
Ware,  15  Pet.  93,  10  U  Ed.  672,  It  Is  held: 
"No  principle  is  better  established  than  that 
a  purchaser  must  look  to  every  part  of  the 
title  which  is  essential  to  its  validity."  And 
It  Is  there  further  said:  "When  a  purchaser 
cannot  make  out  his  title  but  through  a  deed 
which  leads  to  a  fact,  he  will  be  afCected  with 
notice  of  that  fact"  And  cites  Mertlns  v. 
JolUTe,  Amb.  311;  Moore  v.  Bennett  2  Ch. 
Cas.  246.  And  Justice  McLean,  in  speaking 
for  the  whole  court  in  Brush  v.  Ware,  dted, 
■aya:  "The  lav  requlrea  leaaonabte  dlllgww 


In  a  purchaser  to  ascertain  any  defect  of  ti- 
tle. But  when  such  defect  is  brought  to  his 
knowledge,  no  Inconvenience  wUI  excuse  him 
from  the  utmost  scrutiny.  He  is  a  volun- 
tary purchaser,  and,  having  notice  of  a  fact 
which  casts  donbt  upon  the  validity  of  hto 
title,  are  the  rights  of  Innocent  persons  to  be 
prejudiced  by  his  negligence 7"  Long  v.  Wel- 
ter's Ex'r,  29  Grat  347.  Justice  Story,  in  his 
first  volume  of  Equity  Jurisprudence  (section 
400),  says:  "Generally  it  may  be  stated  as  a 
rule  on  this  subject  that  where  a  purchaser 
cannot  make  out  a  title  but  by  a  deed  which 
leads  him  to  another  fact  he  shall  be  presum- 
ed to  have  knowledge  of  that  fact  8o  the 
purchaser  is  in  like  manner  supposed  to  have 
knowledge  of  the  Instrument  under  which  .the 
party  with  whom  he  contracts,  as  execAitor  or 
trustee  or  appointee,  derives  his  power.  In- 
deed, the  doctrine  la  stUl  broader;  for  what- 
ever la  sufficient  to  pnt  a  party  upon  Inquiry 
<that  is,  whatever  has  a  reasonaUe  certainty 
as  to  time,  place,  drcumstances,  and  person) 
Is,  In  equity,  held  to  be  good  notice  to  bind 
him."  In  Acer  t.  Westcott  1  Lana.  193,  It  is 
held:  "A  purchaser  or  moitgagee  of  lands  la 
presumed  to  have  knowledge  of  every  fact  to 
which  he  is  led  by  a  deed  forming  a  link  In 
the  chain  of  his  title.  And  he  does  not  In 
equity,  escape  from  micb  presumption  be- 
canse  the  fact  to  which  he  Is  referred  is  the 
exlstoice  of  an  equitable  right  and  not  a  le- 
gal one."  Jumel  v.  Jumel,  7  Paige,  591;  Wood 
V.  Krebbs,  30  Grat  708;  Campbell  v.  Fetter- 
man's  Heirs,  20  W.  Va.  308.  Hall  had  no 
deed.  He  only  held  by  vbtne  of  the  will  of 
Mrs.  Waters,  and  the  provisions  of  that  will 
must  of  necessity,  put  purchasers  upon  in- 
quiry as  to  Hall's  title.  But  It  Is  ccmteuded 
by  the  appellants  that  the  letter  of  Boss  to 
Mra.  Galhiher  at  March  8,  1883,  is  evidence 
that  Hall  had  paid  the  $3,000.  By  that  let- 
ter It  Is  shown,  after  Informing  her  bow  the 
$9,000  had  been  raised  and  paid  to  him, 
"there  remahis  $3,000.  •  •  •  I  did  not  re- 
quire him  to  pay  in  cash,  for  the  reason  that 
Mrs.  W.  bequeathed  him  that  amount  as  trus- 
tee for  J.  L  Briscoe,  and  If  be  had  paid  me 
I  would  have  bad  to  pay  It  back;  so  I  took 
his  receipt  for  that  amount  less  collateral  tax 
of  21^%  due  state  of  Maryland."  So  that  it 
appears  from  the  letter,  which  they  claim  as 
evidence  of  the  payment  that  it  Is  therein 
stated  in  terms  that  he  did  not  require  him  to 
pay  It  in -cash,— the  only  way  he  had  a  right 
to  pay  it  or  the  executor  had  a  right  to  re- 
ceive it  To  pay  It  or  an?ly  It  on  the  price 
of  the  land  charged  to  him  in  the  will  was  a 
misappropriation  of  the  trust  fund,  and,  not 
having  been  actually  paid  In  money,  the  vat- 
dor's  lien,  or  tiie  lien  created  by  the  will, 
remahied  a  lien  thereon  for  the  $8,000  and  Its 
interest,  notwithstanding  the  parties  after- 
wards treated  it  as  a  resulting  trust  and  the 
Uen  Inured  to  the  benefldarles  ol  the  $3,000 
trust 

It  is  Insisted  by  appellants  tbat  Hm  appei- 
lass  wen  gaOt^  c(  IocImm  In  lylni;  qniet  U 
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years  and  making  no  effort  tx>  collect  their 
money;  that  Briscoe  was  a  party  to  the  suit, 
haying  filed  his  judgment  against  Hall  in 
April,  1893;  while  it  Is  contended  by  appel- 
lees that  the  question  of  laches  and  staleness 
of  the  claim  was  passed  npon  by  this  corort  In 
ordering  the  filing  of  the  petition.  On  the 
14th  of  December,  18^,  John  L.  Briscoe  and 
others  tendered  their  petition  in  this  cause, 
setting  up  the  claim  of  $3,000  as  a  resulting 
trust  upon  said  farm  In  their  favor,  to  the 
filing  of  which  plalntUfs  and  defendants  ob- 
jected; and  oo  the  22d  day  of  July,  1896,  the 
court  sustained  the  objection  to  the  filing 
of  the  petition,  and  refused  to  file  the  same, 
from  which  decree  of  the  court  the  peti- 
tioners appealed.  This  court  reversed  the  de- 
cision of  the  court,  and  ordered  the  petition 
filed.  It  is  claimed  now  by  the  appellees  that 
the  objection  to  the  filing  of  the  petition  was 
In  the  nature  of,  and  equivalent  to,  a  demur- 
rer, which  disposes  of  the  question  of  laches, 
as  well  as  the  statute  of  limitations.  In  1 
Bart.  Ch.  Prac.  p.  §5,  quoting  Landsdale  t. 
Smith,  106  U.  S.  391,  1  Sup.  Ct  850,  27  L.  Bd. 
219,  the  court  holds:  "The  proper  rule  of 
pleading  would  seem  to  be  that,  when  the 
case  stated  by  the  will  appears  to  be  one  In 
which  a  court  of  equity  will  refuse  its  aid, 
the  defendant  should  be  permitted  to  resist 
it  by  demurrer.  And  as  the  laches  of  the 
complainant  In  asserting  his  claim  Is  a  bar  in 
equity,  if  that  objection  is  apparent  on  the 
bin  Itself  there  can  be  no  good  reason  for 
requiring  a  plea  or  answer  to  bring  it  to 
the  notice  of  the  court"  And  In  Jackson's 
Adm'r  V.  Hull,  21  W.  Va.  610,  Judge  Snyder, 
In  delivering  the  opinion  of  the  court,  says: 
"It  is  now  clearly  the  rule  in  equity  that  the 
statute  of  limitations,  or  objection  in  analogy 
to  It  on  the  ground  of  laches,  may  be  taken 
advantage  of  by  demurrer  as  well  as  by 
plea."  And  the  reason  given  for  the  change 
in  the  rule  la  "the  abolition  and  disuse  of 
special  r^llcatlon  in  equity  practice."  In 
Van  Winkle  v,  Blackford,  33  W.  Va.  578,  11 
S.  E.  26,  Judge  Lucas,  delivering  the  opinion 
of  the  court,  says  at  page  584,  33  W.  Va.,  and 
page  30,  11  S.  K:  "While  it  may  be  doubted 
whether  the  presumption  of  payment  or  the 
mere  staleness  of  demand  can  be  reached  by 
demurrer  to  the  bUl,  yet,  when  the  bar  Is  ap- 
plicable by  analogy  to  the  statute,  and  that 
appears  in  the  bill,  the  defect  may  be  taken 
advantage  of  by  demurrer."  And  cites  Story, 
Eq.  Fl.  484,  and  notes;  Bart  Ch.  Prac.  84; 
Jackson's  Adm'r  t.  Hull,  cited.  And  Barton, 
at  page  85,  says:  "The  rule  that  the  defense 
of  laches  may  be  made  by  demurrer  seems  to 
be  definitely  settled  by  the  same  court  fWest 
Virginia]  in  the  cases  of  Pazton  t.  Paztoo, 
38  W.  Va.  616,  18  &  B.  765;  Thompson  v. 
Iron  Co.,  41  W.  Va.  674,  23  S.  B.  795.  The 
weight  of  authorities,  therefore,  as  well  as  of 
reason,  seems  to  be  strongly  against  th9  doc- 
trine established  by  the  Virginia  cases."  The 
decision  of  this  in  42  W.  Va.  641,  26  S.  B. 
aoo,  is  res  adjndlcata   as   to  the  question 


of  laches.  Mr.  Barton,  In  tals  section  on 
"Grounds  of  Demurrw,"  under  the  Virginia 
decisions,  nowhere  mentions  either  the  stat- 
ute of  limitations  or  laches  as  being  such 
grounds,  and  decidedly  favors  the  rollngs  nt 
our  courts  as  "against  the  doctrine  efltabllsh- 
ed  by  the  Virginia  cases."  The  Interest  on 
fhe  legacy  of  $3,000  had  been  kept  paid  up  to 
about  July,  1891,  all  of  which  went  to  the 
bolder  of  the  life  estate  therein,  and  nether 
he  nor  the  remaindermen  In  such  legacy  up 
to  that  time  had  cause  of  complaint  The 
suit  was  brought  early  in  the  year  1893,  and 
on  December  14,  1894,  the  said  legatees  filed 
their  petition  in  the  cause.  In  the  meantime 
suits  had  been  brought  and  judgment  recov- 
ered for  Interest  accruing  after  the  last  pay- 
ment of  Interest  in  1891,  so  It  would  seem 
that  petitioners  could  not  be  charged  with 
laches,  and  the  court  so  held  on  demurrer.  It 
Is  claimed  by  the  appellants  that  if  any 
charge,  by  the  will  of  Mrs.  Waters,  Is  made^ 
It  Is  on  the  proceeds  of  the  sale  of  the  farm, 
and  other  parts  and  portions  of  either  estate, 
and  this  charge  extends  to  all  debts,  funeral 
expenses,  and  legacies.  This  might  be  tme  If 
the  farm  had  been  sold  and  proceeds  disposed 
of  as  provided  in  the  will,  in  case  Hall  refus- 
ed to  take  the  farm,  but  Hall  elected  to  take 
the  farm  under  the  provisions  named  in  the 
wllL  It  Is  also  claimed  that  Ross,  the  execu- 
tor. In  his  settiement  reports  the  $12,000  as 
the  proceeds  of  the  farm,  and  the  whole  of  It 
as  collected  and  disbursed.  This  fact  does 
not  appear  from  the  record.  The  petitioners, 
Eugene  Baker,  sheriff  committee,  Amelia  F. 
Oallaho:,  and  others,  tendered  their  petition 
in  this  cause,  asking  to  be  allowed  to  file  the 
same,  -and  to  have  their  rights  adjudicated. 
Parties  then  litigants  in  the  cause  objected 
to  the  filing  of  the  petition,  and  the  court  be- 
low sustained  the  objection,  and  refused  to 
allow  It  to  be  filed,  from  which  order  alone 
the  former  appeal  was  taken.  There  were  no 
issues  made  up  on  the  pleadings  as  to  the 
rights  of  the  petitioners  as  between  them- 
selves and  Marshall,  Wilson,  or  any  one  else, 
and  this  court  was  simply  called  npon  to  decide 
whether  said  petition  should  be  filed  or  not 
and  It  was  dlstinctiy  so  stated  In  the  opinion 
(42  W.  Va.  641,  26  S.  B.  300);  and  the  court 
had  no  power  or  authority  to  adjudicate  any 
questions  between  the  petttloiiers  and  Mar- 
shall, or  anybody  else,  as  to  the  yalidlty  or 
priorities  of  their  claims.  Therefore  there  Is 
no  res  adjndlcata  In  respect  to  the  legacy  of 
$3,000  In  this  case,  except  to  the  extent  that 
petitioners.  Baker,  Oallaher,  and  others,  had 
such  Interest  to  the  controversy  that  th^ 
■wen  entitied  to  file  their  petition  hereto  and 
litigate  such  questions.  Until  tlie  decision  at 
this  court  on  the  filing  of  the  petttt<m,  the  p»- 
titloners  were  not  parties  to  the  suit  and,  of 
course,  could  not  be  bound  by  any  decrees  or 
orders  made  to  the  cause. 

It  is  claimed  by  counsel  for  appelleei  that 
Hall  to  June,  1884,  havtog  sold  80  acres 
of  the  Briscoe  tract  for  $6,000^  and  Bom, 
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trustee  for  Marshal]  tn  tbe  deed  of  trust, 
having  full  notice  of  petitioners'  claim,  Join- 
ed In  the  conveyance  of  the  80  acres  to  the 
purchaser.  Bates,  as  did  also  Wilson  and 
Baylor,  his  trustee,  tha^by  releasing  their 
liens  upon  the  said  80  acres,  f4,000  of  the 
purchase  money  being  paid  on  the  Mar- 
shall dalm.  It  was  equivalent  to  a  sale  of  the 
80  acres  by  the  trustee,  and  his  cestui  que 
trust  should  be  held  responsible  for  the  whole 
of  the  |6,000,  Instead  of  only  the  $4,000  which 
was  credited  on  the  Marshall  debt  This  posi- 
tion is  correct  only  as  respects  the  rights  of 
petitioners.  Baker,  committee,  Oallaher,  and 
others;  but  the  Wilson  estate  has  no  equity 
to  compel  the  Marshall  estate  to  account  tor 
the  $2,000,  being  a  part  of  tbe  proceeds  of  the 
sale  of  the  80  acres  of  the  land  to  Bates,  as 
Wilson  and  his  trustee  Joined  In  the  release, 
and  it  does  not  appear  from  the  record  that 
there  was  any  arrangement  or  understanding 
In  the  execution  of  the  deed  and  release  to 
Bates  that  the  whole  proceeds  of  the  80  acres 
were  to  be  applied  to  the  Hall  debt  due  Mar- 
shall. The  Marshall  trust  debt  and  Wilson 
trust  debt  made  by  Hall  should  be  subrogated 
to  the  lien  or  charge  of  Mrs.  Waters  created 
by  the  will,  in  the  order  in  point  of  time  in 
wtilch  the  trust  deeds  were  executed  to  Mar- 
shall and  Wilson,  but  subordinate  to  the  resi- 
due of  $3,000  of  the  original  charge  or  lien, 
and  its  interest  Sheld.  Subr.  8  19;  McClas- 
key  T.  O'Brien.  16  W.  Va.  791.  The  money  In 
band,  and  directed  to  be  collected  by  the 
special  commissioners,  should  be  applied  first 
to  the  payment  of  the  said  legacy  of  $3,000, 
with  interest,  and,  if  any  balance  remains 
thereafter,  it  should  be  paid  on  the  Wil- 
son debt,  and  then  upon  the  other  claims 
according  to  thdr  respective  priorities.  But 
if  the  fund  in  hand,  and  so  to  be  collect- 
ed, is  insufficient  to  pay  off  the  said  $3,- 
000  and  interest,  the  Wilson  estate  should 
be  required  to  refund  a  sufficient  amount 
wlilch  it  received  from  the  proceeds  of  the 
sale  of  the  Hall  lands,  only,  derived  from 
Mrs.  Waters  by  the  will,  to  pay  off  the  bal- 
ance of  said- $3,000  and  Interest  and,  in  the 
event  th»e  is  not  a  sufficient  amount  thus 
refunded  to  pay  the  same,  then  the  Marshall 
estate  should  be  decreed  to  pay  in  a  sum  suffi- 
cient to  pay  oft  the  residue  of  the  said  sum  of 
$3,000  and  interest 

For  the  reasons  berdn  given,  the  decree 
Is  reversed,  except  in  so  far  as  it  orders  tbe 
special  commissioners  to  collect  the  residue 
of  the  purchase  money  remaining  unpaid, 
and  except  so  far  as  it  subordinates  the  Judg- 
ments audited  against  Hall  by  the  commis- 
sioner to  the  payment  of  the  claims  of  peti- 
tioners. Baker,  Gallaher,  and  others,  to  which 
extoit  tbe  same  is  affirmed,  and  the  costs  of 
this  appeal  to  be  paid  out  of  the  fund  to  be 
collected  in;  and  tbe  cause  is  remanded  to 
the  circuit  court  of  Jefferson  county  for  fur- 
ther proceedings  to  be  had  therein  as  Indi- 
cated in  this  opinion,  and  according  to  tbe 
principles  governing  courts  of  equity. 


(tt  W.  Va.  «06) 

BEEHliHER  t.  FOSTER  et  «L* 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  5, 1902.) 

LIMITATIONS— IMPUED  TRUSTS— ASSIQNMBMT 
FOR  BENEFIT  OF  CREDITORS— PRIORITIES- 
ACTION  —  PABTIB8  —  ALLOWANCE  TO  TRUS- 
TEE. 

1.  Implied  trusts  are  within  the  statute  of 
limitatiouB,  and  the  statute  begins  to  run  trwa 
the  time  the  wrong  was  committed  by  which 
the  person  becomes  chargeable  as  trustee  by 
implication. 

2.  H.  &  B.  and  M.  filed  a  petition,  answer, 
and  cross-bill  in  a  cause,  setting  np  a  note  ot 
one  F.,  held  by  them  by  assignment  of  H.,  the 
payee,  as  collateral  to  secure  their  respective 
claims,  and  also  to  secure  the  claims  of  otiter 
creditors  of  said  H.  mentioned  in  the  said  pe- 
tition, answer,  and  cross-bill,  but  claimms 
priority  and  preference  to  piaiutifrs  in  said 
cross-bill  over  the  other  beneficiarieB  in  said  as- 
signment mentioned.  Btld,  such  other  benefi- 
ciaries were  necessary  parties  to  Uie  petition 
and  CTOBS-biil. 

8.  A  party  cannot  stand  as  a  representativs 
of  others  to  whom  his  own  interests  are  hostile 
and  adverse. 

4.  Under  the  last  clause  of  section  6,  e.  72, 
Code,  where  a  debtor  conveys  all  his  property  to 
a  trustee  for  the  benefit  of  his  creditors,  or 
where  he  so  conveys  it  all  except  what  is  ex- 
empt from  execution  or  other  process,  and 
where  it  is  made  the  daty  of  the  tmstee  to  take 
possession,  control,  manage,  and  administer  the 
trust  property,  the  commissioner  of  accounts, 
in  stating  and  settling  the  accounts  of  such 
trustee,  should  make  the  same  allowances  to 
him  for  reasonable  expenses  and  reasonable 
compensation  in  tbe  form  of  a  commission  as 
sbonld  be  allowed  to  an  executor  or  other  fidu- 
ciary under  section  17,  c.  87,  Id. 

(Syllabus  by  the  Court) 

Appeal  from  chrcuit  court,  Ritchie  county; 
Q.  W.  Farr,  Judge. 

Action  by  John  S.  Beecher  against  Thomas 
FoBtw  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed  In  part 

Merrick  &  Smith  and  W.  N.  BUller.  for 
appellants.    V.  B.  Archer  and  Wm.  Beard, 

for  appellee. 

McWHORTEB,  J.  On  the  24th  day  ol 
July,  1883,  John  Hnstead  conveyed  to  Thom- 
as Foster  a  tract  of  258  acres  of  land  la 
Highland  county,  Ohio,  in  consideration  ol 
$12,.'500.  Said  Foster  paid  a  part  of  the  pur- 
chase money,  and  gave  his  three  several  notes 
for  $2,000  each,  and  one  for  $700,  one  of 
which  notes  for  $2,000,  payable  In  two  years 
from  its  date,  with  interest  was  on  tbe  15th 
day  of  April,  1884,  by  said  Hnstead  assigned 
and  transferred  by  Indorsement  In  writing 
on  the  back  of  said  note,  $1,000,  a  part  there- 
of, to  Mrs.  Mollie  E.  Foster,  daughter  of  said 
Hnstead;  and  on  the  same  day  he  assigned  In 
like  manner  $1,000  of  the  same  note  to  bis 
daughter  Mm.  E.  A.  Leap.  Mrs.  Leap  after- 
wards, in  September  of  tbe  same  year,  assign- 
ed her  $1,000  of  said  note  to  H.  H.  Leavens- 
worth,  attorney  in  fact  for  the  Livingstone, 
Ontario  &  Greaves  Run  Mining  ft  Petrolenm 

'Rehearlns  denied  November  19,  1901. 
t  L  Sm  UndUtlOil  of  Actloiu,  VOL  a;  Cut  DIa. 
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Company,  in  part  payment  for  a  tract  of 
207  acres  of  land  purchased  by  her  from 
said  company,  which  $1,000  of  said  note  so 
assigned  to  Mrs.  Leap,  and  by  her  assigned  to 
Leavcnsworth,  came  to  the  hands  of  J.  S. 
Beecher,  president  of  the  said  mining  and 
petroleum  company,  and  a  creditor  thereof 
to  the  extent  and  value  of  said  note.  On  the 
9Qx  day  of  August,  18S6,  Thomas  Foster  made 
a  general  trust  assignment  to-  John  P.  Saun- 
ders, trustee,  for  the  benefit  of  all  his  credit- 
ors, including  In  said  assignment  said  tract 
of  268  acres  of  land  in  Ohio,  subject  to  a 
mortgage  in  favor  of  L.  B.  Dellicker  for  ^6,- 
600,  and  a  large  number  of  tracts  of  land  and 
Interests  In  land  in  the  state  of  West  Vir- 
ginia, and  all  bis  personal  property,  as  well 
on  the  said  Ohio  farm  as  that  in  West  Vir- 
ginia; reserving  only  from  the  effect  and 
operation  of  said  deed  of  assignment  $200 
worth  of  personal  property  (household  and 
Icitchen  furniture),  the  amount  of  exemption 
allowed  by  law.  On  the  l&th  day  of  Novem- 
ber, 1885,  Thomas  Foster  executed  a  mort- 
gage on  said  258  acres  of  land  so  purchased 
from  Hustead  to  secure  L,  B.  Dellicker  in 
the  sum  of  $5,500,  borrowed  from  said  Del- 
licker. On  the  2gth  of  September,  1886,  the 
trustee,  Saunders,  borrowed  from  Dellicker 
$2,000,  and  from  the  Fh:st  National  Bank  of 
Parkersburg  $550,  for  the  purpose  of  com- 
promising and  paying  off  prior  Judgment  and 
attachment  liens  against  the  said  258  acres 
in  Ohio,  and  the  personal  property  thereon, 
amounting  to  $4,000,  which  liens  were  paid 
off  and  satisfied  by  the  said  Saunders,  trus- 
tee, with  tlie  said  sum  of  $2,500.  On  the  25th 
day  of  June,  1887,  said  trustee  refunded  and 
repaid  to  snid  Dellicker  the  $2,000,  with  $sa- 
81  interest 

At  the  July  rules,  1890,  3.  8.  Beecher,  plain- 
tiff, filed  in  the  circuit  court  of  Wirt  county 
his  bill  against  Thomas  Foster,  J.  P.  Saun- 
ders (trustee),  E.  R.  Woodyard  (sheriff  of 
Wirt  county,  and.  as  such,  administrator  of 
Joim  Hustead,  deceased),  Eliza  A.  Leap,  Mol- 
lle  E.  Foster,  the  Livingstone,  Ontario  & 
Greaves  Bun  Mining  &  Petroleum  Company, 
and  others,  to  enforce  the  collection,  as  be 
claimed,  of  a  balance  due  him,  on  said  assign- 
ment of  the  $1,000  of  the  said  note,  of  $895, 
which  suit  Involved  a  settlement  of  the  ac- 
counts of  the  said  Saunders  as  such  trustee; 
plaintiff  praying  tliat  said  trustee  be  required 
to  answer  the  bill,  and  state  fully  the  amount 
and  value  oir  all  money  and  property  received 
by  him  under  the  deed  of  trust  made  to  him 
by  Foster,  etc.  On  the  5th  day  of  April,  1893, 
John  L.  Hall  and  Samuel  H.  Seller,  partners 
as  Hall  &  Seller,  and  William  S.  Mackey,  ten- 
dered their  Joint  petition,  answer,  and  cross- 
bill in  said  cause  of  John  S.  Beecher  against 
John  P.  Saunders,  trustee,  and  others,  reciting 
the  object  of  the  suit  of  John  S.  Beecher,  and 
alleging  that  John  Hustead  was  engaged  as  a 
copartner  at  Climax  Springs,  in  the  state  of 

Missouri,  with  one Douglass,  under  the 

firm  name  of  Hustead  &  Douglass,  in  general 


mercantile  business;  that  said  firm  was  on 
the  1st  day  of  September,  1886,  indebted  to 
Hall  &  Beiler,  engaged  at  Sedalia,  Mo.,  in  the 
business  of  wholesale  grocers,  in  a  balance  on 
account  of  $229.59,  with  interest  from  Sei>tem- 
ber  1, 1886,  and  to  the  said  Mackey,  who  was 
in  the  wholesale  boot  and  shoe  business  at 
Sedalia,  in  the  sum  of  $201.06,  balance  of  ac- 
count, with  interest  from  July  25, 18S7,  which 
balances  had  not  been  paid;  that  at  the 
same  time  said  Hustead  &  Douglass  were 
also  Indebted,  In  various  amounts  stated,  to 
William  Gurran,  to  E.  EL  Johnson,  to  D.  A. 
Clark,  to  McGlaughlln  Bros.,  all  of  Sedalia. 
Mo.;  to  A.  R.  Lemon  and  to  dark  &  Drake, 
ot  Warsaw,  Mo.;  and  to  J.  E.  Allison,  to 
John  Kobrock,  and  to  the  St  Louis  Hard- 
ware Company;  that  the  said  John  Hustead, 
prior  to  the  maturity  thereof,  and  for  the  pur- 
pose of  obtaining  Indulgence  and  extension  of 
credit  from  respondents  and  others,  and  aa 
collateral  security  for  said  debts,  assigned, 
transferred,  and  set  over  to  respondents  Hall 
A  Beiler  and  W.  8.  Mackey  a  certain  note  of 
the  defendant  Thomas  Foster,  dated  HlUs- 
boro,  Ohio,  July  24,  1883,  whereby,  four  years 
after  date,  said  Thomas  Foster  promised  to 
pay  to  the  order  of  said  Hustead  $2,000,  with 
interest  until  paid,  and  exhibited  with  their 
answer  and  cross-bill  said  note;  that  the  un- 
derstanding and  agreement  was  that  said 
Dote  was  to  be  taken  and  held  by  respondents 
as  collateral  security,  first  for  the  paymoit  ot 
the  respective  debts  of  resjMndents,  and  after 
them  as  collateral  security  for  the  payment  ot 
the  several  debts  of  the  creditors  before  men- 
tioned; that  said  Hustead  ft  Douglass  fail- 
ed in  business,  both  becoming  insolvent  and 
no  part  of  the  debts  due  respondents  and  oth- 
er creditors  was  ever  paid,  and  they  were 
obliged  to  resort  to  said  collateral  security  of 
the  said  note  of  said  Foster.  And  by  way 
of  matter  of  complaint  in  their  cross-bill,  they 
alleged  the  assignment  by  said  Foster  of  his 
real  and  personal  estate  to  Saunders,  the  trus- 
tee, and  the  giving  of  the  mortgage  by  Fosto: 
to  Dellicker  for  the  $6,600,  and  that,  prior  to 
said  mortgage  to  Dellick«,  certdin  Judgments 
had  been  rendered  against  John  Hustead  and 
Foster  In  Highland  county,  and  become  liens 
on  the  land  of  said  Foster,  and  that  the  mort- 
gage of  said  Dellicker  was  subject  to  the  liens 
of  said  Judgments;  that  the  said  Dellicker 
was  not  named  as  a  creditor  in  the  deed  of 
assignment  of  said  Foster,  and  was  not  enti- 
tled to  share  therein  or  derive  any  benefit 
therefrom,  unless  it  might  be  under  the  provi- 
sion of  said  assignment  respecting  the  dalms 
and  demands  inadvertently  omitted  from  the 
list  of  nonpreferred  creditors;  that  said  Del- 
licker had  due  notice  of  the  terms  and  provi- 
'  sions  of  the  said  assignment  from  the  time  of 
its  execution;  that  on  the  28th  of  September, 
1886,  the  trustee,  Saunders,  undertook  to  bor- 
row from  Dellicker  $2,000,  and  from  the  First 
National  Bank  of  Parkersburg  $642.15,  tor 
the  purpose  of  paying  off  and  discharging 
the  several  Judgments  against  said  Hustead 
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Rod  FoBter  which  constltated  liens  <m  the 
land  In  Highland  cotinty  prior  to  the  mort- 
gage of  said  Delllcker,  aggregating  $2,500, 
and  -which  money  so  borrowed  was  paid  by 
the  said  Saanders  on  the  30th  of  September, 
1S86,  to  the  creditors.  In  satisfaction  of  the 
said  Judgments;  that  on  the  25th  day  at 
Jaae,  18S7,  the  said  Saunders,  trustee,  ont  of 
the  proceeds  of  the  sale  of  the  property  In 
West  Virginia  to  which  plaintiffs  in  the  cross- 
bill and  other  creditors  secured  by  said  trust 
were  entitled,  undertook  to  pay  the  said  Del- 
llcker the  $2,000  borrowed,  and  the  accrued 
Interest  thereon,  amountliig  to  $88.84,  and 
DeUicker  received  the  same  with  full  notice 
of  the  rights  and  equities  of  plaintUFs  and 
other  creditors,  which  appears  from  the  said 
trustee's  second  report  to  the  clerk  of  the 
county  court  of  Wirt  county,  where  he  cred- 
its himself  in  his  accounts  with  the  payment 
of  said  money  to  Delllcker  on  June  25,  1887, 
and  on  the  28tb  day  of  October,  1886,  said 
Saunders,  out  of  the  funds  arising  from  the 
West  Virginia  property,  paid  the  First  Na- 
tional Bank  of  Farkersburg  $(^7,  which  ap- 
pears from  a  copy  of  the  said  second  report, 
exhibited  tn  the  cross-bill;  that  plaintiffs  were 
advised  and  believed  that  said  Delllcker  and 
the  said  bank,  In  loaning  the  money  to  Saun- 
ders, trustee,  and  in  receiving  payment  from 
him,  had  notice  of  his  trusteeship,  and  that 
he  was  without  authority  to  borrow  money, 
and  that  he  had  no  authority  to  divert  the 
funds  in  his  hands  to  the  payment  of  the 
money  borrowed  and  expended  as  stated; 
that  the  dealings  of  the  said  bank  and  Del- 
llcker were,  in  law  and  in  equity,  Individual 
contracts  with  the  said  Saunders,  and  that 
be  had  no  lawful  authority  to  pay  his  individ- 
ual contracts  and  obligations  out  of  the  funds 
belonging  to  the  trust  creditors  of  said  Foster; 
and  that  Delllcker  and  the  bank,  who  so  re- 
ceived said  money  from  the  trustee,  should 
be  held  and  treated  as  trustees  thereof  for 
the  benefit  of  the  creditors,  including  plain- 
tiffs, and  should  be  required  to  refund  and 
repay  the  same;  and  alleged  that  the  bor- 
rowing of  said  money  and  the  payment  of 
the  Judgments  by  the  trustee  was  a  scheme 
and  device  of  said  Saunders,  Delllcker,  and 
Foster  to  relieve  the  land  In  Highland  county 
from  said  Judgments,  In  the  Interest  of  the 
mortgage  of  Delllcker,  and  In  fraud  vt  the 
rights  of  the  other  creditors  of  Fost^;  that, 
after  the  land  was  so  relieved,  said  trustee, 
about  the  lOtb  of  November,  1887,  sold  47 
acres  of  said  land  to  Delllcker  at  the  price  of 
$1,175,  which  was  credited  on  the  mortgage 
debt  of  Delllcker,  and  on  or  about  the  11th  of 
April,  1888,  the  trustee  sold  the  residue  of 
the  Highland  county  land  to  one  W.  A.  Folk 
at  the  price  of  $5,000  (Just  the  balance  alleged 
to  be  due  said  Delllcker  on  said  mortgage), 
and  the  trustee  claims  to  have  paid  the  whole 
amount  of  the  proceeds  of  said  last-mentioned 
sale  over  to-  DeUicker  in  satisfaction  of  his 
mortgage,  which  Is  shown  by  the  report  of 
the  trustee  to  the  clerk  of  the  county  court 


of  Wirt  county,  and  charges  against  fbe  other 
funds  belonging  to  said  estate  his  commis- 
sion of  6  per.  centum,  amounting  to  $308.76, 
which  commission,  plaintiffs  allege,  was  not 
a  proper  charge  against  the  proceeds  of  the 
sale  of  the  Highland  county  land,  and  that, 
having  been  paid  over  to  Delllcker,  he  should 
be  required  to  refund  the  same;  and  further 
allege  that  said  trustee.  In  addition  to  said 
unlawful  ezpaidlture  of  the  trust  funds  In  tbe 
Interest  of  the  mortgage  of  DeUicker,  ac- 
knowledged In  his  statement  to  Casto,  special 
receiver,  the  e^endltore  of  the  sum  of  $1,- 
537.90  by  way  of  costs  Incurred  In  clearing 
off  the  Judgments  against  tbe  said  Highland 
county  land,  which  should  have  been  deduct- 
ed from  the  proceeds  of  the  sale  of  said  land, 
and  not  cliarged  against  the  other  trust  funds, 
and,  the  proceeds  having  been  wholly  paid 
over  to  Delllcker,  he  should  be  required  to 
refund  tbe  same  for  the  use  of  the  trust  cred- 
itors of  Foster,  and  that,  further  to  relieve 
the  said  land  In  the  Interest  of  said  DeUicker, 
the  trustee,  Saunders,  on  January  20,  1887, 
paid  out  of  said  trust  funds  $305.56^  taxes  on 
said  land,  which  should  be  required  to  be  re- 
funded by  Delllcker  for  the  boieflt  of  said 
creditors;  that  said  Saunders,  trustee,  also 
UlegaUy  paid  to  the  Oltiiens'  National  Bank 
$200,  and  to  tbe  Second .  National  Bank  of 
Farkersburg,  $60,  not  mentioned  or  preferred 
In  said  assignment,  and  only  entitied  to  a 
pro  rata  share  of  the  fund  applicable  to  non- 
preferred  creditors;  that  said  trustee,  by  sale 
and  conveyance  to  MoIUe  E.  Foster,  October 
28,  1888,  of  house  and  lot  bi  Elizabeth  at  the 
price  of  $860,  paid  her  in  full  the  preferred 
debt  due  her  on  account  of  said  assignment, 
and  on  May  16,  1887,  he  paid  her  In  cash  $26; 
on  July  3,  1887,  $15;  on  December  20,  1887, 
$60,— which  fuUy  paid  her  preferred  notes; 
and  that  It  appears  by  the  tmstee's  report 
made  August  13,  1388,  that  he  paid  her  $946, 
which  1b  claimed  to  be  an  excess  of  any 
preferred  claims  due  her,  and  which  should 
be  made  a  U&a,  as  to  the  excess  aver  her  pro 
rata  share  as  one  of  the  nonpreferred  credit- 
ors, on  the  house  and  lot  in  Elizabeth  con- 
veyed to  her  by  trustee. 

Plaintiffs  In  the  cross-blU  pray  that  the 
plaintiff  and  several  creditors  named  as  de- 
f^idants  In  the  caption  of  the  amended  blU 
of  complaint  be  made  defendanto  to  the 
cross-bill,  and.  In  addition  thereto,  the  said 
DeUicker,  M.  W.  Brain,  D.  C.  Casto  (special 
receiver),  V.  B.  Archer  (In  his  own  right 
and  as  special  commissioner),  D.  H.  Leonard, 
the  Citizens'  National  Bank  of  Farkersburg, 
the  First  National  Bank  of  Farkersburg,  and 
the  Farkersburg  National  Bank  of  Farkers- 
burg, be  made  parties  to  the  cross-bill,  and 
required  to  answer  tbe  aUegations  thereof; 
that  plaintiffs  In  the  cross-bUl  be  admitted 
as  defendants  in  the  original  and  amended 
bills,  and  that  their  petition,  answer,  and 
cross-blU  be  taken  and  treated  as  their  an- 
swer to  said  original  and  amended  bills, 
and.  In  addition  to  the  prayer  for  relief  In 
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the  original  and  amended  bills,  pray  that  they 
may  hare  a  decree  against  said  Foetor  for 
the  note  of  $2,000  held  as  collateral  security 
to  themselyea  and  other  creditors  of  Hoatead 
&  Douglass;  that  a  decree  be  entered  for 
the  sale  of  the  unsold  real  estate  of  said 
Foster,  and  a  decree  be  entered  In  favor 
of  D.  C.  CastOk  special  receiver,  against  said 
Delllcker,  for  the  sum  of  $2,088.84,  with  in- 
terest from'  June  25,  1887,  and  for  the  com- 
missions of  Saunders,  trustee,  for  the  sale  of 
the  Highland  county  land,  amounting  to 
$308.75,  wrongfully  paid  over  to  him  by  the 
Bald  Saunders,  trustee,  as  herein  set  forth, 
with  Interest  from  day  of  payment,  and  for 
the  sum  of  $305.56  taxes  on  the  Ohio  land 
aforesaid,  with  interest  from  January  20, 
1887,  and  for  the  sum  of  $1,537.80,  reported 
by  said  Saunders,  trustee,  to  have  been  paid 
out  of  the  trust  funds  in  his  hands  to  pay 
costs  and  expenses  of  suit  in  Highland  coun- 
ty, Ohio,  with  interest  thereon  from  date 
of  payment,  and  for  a  decree  against  Mollle 
B.  Foster  In  favor  of  Casto,  special  receiv- 
er, for  $940  wrongfully  {Mid  to  her  by 
Saunders,  trustee;  also  for  a  decree  against 
Citizens'  National  Bank  for  $200,  and  against 
the  Parkersburg  National  Bank  for  $60, 
wrongfully  paid  to  said  banks  by  the  said 
trustee  on  notes  of  Foster  not  preferred  in 
said  deed  of  trust;  and  also  toe  a  decree  in 
favor  of  said  receiver  against  the  First  Na- 
tlomil  Bank  of  Parkersburg  for  $547  bor- 
rowed by  the  trustee  from  said  bank,  and 
for  the  sale  of  the  land  of  Thomas  Foster; 
that  the  assets  of  the  estate  be  marshaled, 
debts.  Hens,  and  priorities  ascertained,  and 
the  accounts  of  Saunders,  trustee,  and  of  D. 
0.  Casto,  special  receiver,  be  settled,  and 
the  affairs  of  the  estate  of  Foster  Anally 
wound  up,  and  the  proceeds  distributed  to 
those  legally  entitled  tberetOk  and  for  gen- 
eral relief. 

Defendant  L.  B.  Delllcker  demurred  to 
■aid  cross-bill,  and  answered  the  same,  de- 
nying that  he  knew  anything  of  the  prior 
Uena  on  the  Ohio  property  at  the  time  he 
loaned  Fostw  the  $5,500  and  took  a  mort- 
gage thereon.  Avers  that  the  trustee,  Saun- 
ders, informed  respondent  that  legal  i»^ 
ceedings  were  had  in  the  common  pleas 
court  of  Highland  county,  Ohio,  against  the 
land  and  personal  property  belonging  to  the 
trust  estate,  and  asked  blm  to  loan  him 
money  to  protect  it  f<w  the  trust  creditors, 
and  on  the  29tb  of  August  1886,  he  loaned 
the  trustee  for  that  purpose  $2,000,  which 
the  trustee  used  for  the  protection  of  said 
trust  property,  in  saving  it  from  litigatioii. 
Denies  any  fraud,  collusion,  or  any  scheme 
or  device  by  said  respondent  or  Saunders, 
trustee,  and  each  and  every  allegation  in 
said  croes-biU  which  in  any  way  tends  to 
reflect  upon  respondent  as  gnilty  of  any 
fraudulent  practice,  collusion,  or  combina- 
tion in  any  particular  in  said  transaction. 
AdTilts  the  money  was  repaid  to  bim  June 
25,  1887,  with  interest  I8&84.    Respondent 


says  tliat  he  rdles  upon  the  statute  of  limita- 
tions against  the  Claims  of  the  plaintiffs  in 
the  cross-bill;  that  as  appears  by  the  rec- 
ord in  the  cause,  said  cross-bill  was  filed 
April  5,  1893,  against  respondent  and  oth- 
ers; that  this  is  the  first  time  respondent  is 
brought  tuto  court  in  said  cause;  that  the 
claims  of  the  plaintiffs  In  said  cross-blil  are 
mere  parol  contract  debts  against  Thomas 
Foster,  and  that  the  statute  of  limitations 
of  5  years  bars  the  claims  of  the  plaintiffs 
in  said  suit  because  the  sum  of  $2,000, 
and  interest  thereon,  wliich  resi>ondent  had 
loaned  to  said  Saunders  as  trustee,  was 
repaid  to  him  by  the  trustee  on  the  25tb 
day  of  June,  1887,  and  thtit  five  years 
from  that  time  would  be  the  26th  day  of 
June,  1892,  and  hence  the  plaintiffs  are 
barred,  not  having  instituted  their  rait 
against  respondent  if  they  had  any  Just 
cause  of  action,  until  after  the  lapse  of 
five  years,  and  respondent  therefore  pleads 
and  relies  upon  the  statute  of  limitations 
not  only  as  to  the  claims  of  the  plaintiffs 
In  said  cross-bill,  but  also  as  to  the  claims 
of  each  and  every  other  creditor  of  the  said 
Thomas  Foster  in  said  cause  growing  out 
of  any  transaction  in  said  cross-bill  men- 
tioned, or  otherwise.  To  which  answer  the 
plaintiffs  In  the  cross-bill  made  general  rep- 
lication. 

The  cause  was  referred  to  Commissioner 
O.  C.  Morris,  of  Wirt  county,  who  made 
three  reports.  The  cause  was  removed  to 
Ritchie  county,  and  there  recommitted  to 
Commissioner  Linlnger,  who  filed  a  r^ort 
to  which  said  Hall  &  Beiler  and  Mackey 
filed  three  exceptions:  First  Because  the 
commissioner  reported  as  a  lien  upon  the 
Highland  county,  Ohio,  property,  the  deed  of 
trust  or  mortgage  of  Delllcker  for  $5,500, 
although  the  said  property  in  the  deed  of 
trust  from  Foster  to  Saunders  of  August  9, 
1886,  conveyed  said  land  subject  to  the  Del- 
llcker mortgage,  and  the  equity  of  redemp- 
tion only  should  have  been  sold,  and  the 
mortgage  was  not  a  lien  upon  any  of  the 
property  conveyed  to  the  trustee.  Second. 
Because  the  commissioner  had  allowed  the 
trustee  credit  for  total  disbursements  of 
$22,7&1.07  under  his  fourth  bead,  which  in- 
cluded $2,088.84  paid  Delllcker  out  of  gen- 
eral funds,  and  $547  paid  ITIrst  National 
Bank  for  money  borrowed  without  authority 
to  pay  off  liens  on  the  Ohio  land  prior  ta 
Delllcker's  mortgage;  and  because  it  in- 
cluded $305.56  for  taxes  on  the  Ohio  land 
out  of  the  general  funds,  and  $6,175  paid 
Delllcker  on  mortgage;  and,  further,  be- 
cause the  said  sum  included  several  items 
of  general  exitenses  properly  chargeable  to 
and  payable  out  of  the  sale  of  the  Ohio 
land  before  payment  to  Delllcker  on  account 
of  his  mortgage;  naming  various  items  ol 
expenses  of  trustee  and  others  to  Ohio  and 
to  Missouri,  and  costs  in  Ohio,  and  commis- 
sions on  aggregate  sales  of  land  in  Ohio,— 
2  per  centum  on  $6,175.    Third.  Because  the 
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commissioner  reported  a  balance  In  the 
bands  of  Trustee  Saunders  of  only  $1,398.93, 
when  tbe  balance  would  be  much  greater  U 
improper  credits  were  disallowed  and  a  true 
balance  struck.  Trustee  Saunders  excepted 
to  said  report:  First  Because  the  commis- 
sioner disallowed  tbe  sum  of  $732.94,  com- 
missions charged  by  him  in  his  settlement 
as  trustee.  The  commissioner  allowed  ^S.- 
18,  only,  wha-eas  he  should  have  allowed 
$1,188.12,  as  shown  by  Bxhiblt  No.  S  with 
Saunders"  deposition.  Second.  Because  in 
stating  the  debts  against  the  estate  of  Fos- 
ter the  commissioner  wholly  failed  to  re- 
port tbe  debt  due  from  Foster  to  aald 
Saunders,  amounting  to  $1,895.43,  with  in- 
terest from  August  9,  1883.  Thh-d.  Because 
the  commissioner  finds  a  balance  of  $1,398.93 
due  from  Saimders,  when  the  true  amount 
was  $671.49,  as  shown  by  Saunders'  settle- 
ment 

Tbe  cause  was  heard  on  the  8d  day  of 
XoTembor,  1899,  when  the  court  sustained 
tbe  second  exception  of  Trustee  Saunders 
to  the  commissioner's  report  and  overruled 
bis  first  and  third  exceptions,  and  sustained 
tbe  second  exception  of  the  plaintiffs  in  the 
cross-bill  as  to  the  Item  of  $2,08a84  paid  to 
Dellicker,  and  $305.56  taxes  paid  on  the 
Otiio  land,  and  various  Items  of  costs  and 
expenses,  aggregating  $247.50,  and  $547  paid 
tbe  First  National  Bank,  in  all  aggregating 
the  sum  of  $3,188.99,  which  aggregate  amount 
it  was  decreed  should  have  been  deducted 
from  the  gross  proceeds  of  sale  of  the  Ohio 
property,  Dellicker  having  been  paid  in  all 
$6,175,  being  in  excess  of  the  amoimt  to 
which  l>e  was  entitled  In  the  sum  of  $1,873.01, 
as  ascertained  by  the  court,  with  which  the 
court  charged  him  interest  from  the  11th 
day  of  April,  1889,  to  date  of  decree,  which 
aggregated  at  that  time  the  sum  of  $3,056.10, 
for  whI<A  decree  was  rendered  against  Del- 
licker. The  third  exception  of  said  plain- 
tiffs in  the  cross-bill  to  said  comniissloner's 
rep<Kt  was  overruled.  From  this  decree  the 
defendant  Dellicker  appealed,  and  assigned 
as  error  the  overruling  of  the  demqrrer  of 
appellant  to  the  cross-bill  of  Hall,  Beller, 
and  Mackey,  and  that  the  court  further  erred 
In  the  decree  of  November  3d,  in  entering 
any  decree  for  any  sum  of  money  whatever 
against  the  appellant  and  particularly  in 
entering  a  decree  for  the  sum  of  $3,056.- 
10,  and  in  sustaining  the  exceptions  of 
tbe  said  Hall,  Beller,  and  Mackey  to  the 
-report  of  the  commissioner,  and  in  not  sus- 
taining appellant's  plea  of  the  statute  of 
limitations  against  tbe  claims  of  Hall  A 
Beller  and  Mackey. 

As  to  tbe  first  assignment  ffte  overml- 
Ing  of  the  demurrer,  the  cross-bill  shows  on 
its  face  that  the  money  decreed  against  ap- 
.  pellant  Dellicker  was  paid  him  by  the  trustee, 
Sannders,  on  the  25th  day  of  Jime,  1887,  and 
the  record  shows  that  the  cross-bill  was  filed 
on  the  6th  day  of  April,  1893,  within  a  little 
over  two  months  of  being  tSx  yean  from 


the  date  of  payaient  to  the  time  of  com- 
mencing proceedings  to  recov^  it  Appel- 
lees contend  that  the  bill  behig  filed  for  the 
purpose  of  surcharging  and  falsifying  the 
accounts  of  the  trustee  and  for  accounting 
by  bbn,  there  is  no  statute  of  limitation 
fixed  for  a  bill  of  this  character.  This  may 
be  true  as  far  as  the  trustee  is  concerned, 
but  la  it  so  in  case  of  an  Implied  or  con- 
structive trust?  What  is  the  relation  of  Del- 
Ucker  to  this  trust  fund?  There  Is  certainly 
not  an  express  trust  He  received  tbe  money 
In  payment  of  the  Indebtedness  of  the  trus- 
tee to  him,  for  money  borrowed  for  the  pur- 
poses of  the  trust  estate,  and  the  receipt 
of  it  by  Dellicker  created  an  Implied  trust 
There  were  none  of  the  elements  of  a  con- 
tract for  the  purpose  of  creating  a  trust  In 
the  transaction.  There  was  no  intention  to 
create  a  trust  bnt  as  far  as  the  parties 
were  concerned,  it  was  the  simple  payment 
of  a  debt  due  from  the  trustee  to  Dellicker. 
The  great  weight  of  authorities  is  that  such 
a  trust  is  subject  to  the  statute  of  limita- 
tions. Appellees  cite  Duckett  v.  Bank,  86 
Md.  400,  38  Ati.  983,  39  L.  R.  A.  84,  68  Am. 
St  Rep.  513,  where  it  is  held,  "One  who  par- 
ticipates In  a  breach  of  a  trust  can  no  more 
than  the  trustee  invoke  the  defense  of  the 
statute  of  limitations."  The  opinion  in  that 
case  shows  that  the  plea  of  the  statute  of 
limitations  by  the  bank  was  relied  on  "only 
as  against  the  claim  for  two  thousand  dol- 
lars, which  is  not  the  claim  for  tbe  two 
thousand  and  twenty-four  dollars  and  thirty 
cents  collected  on  the  check  given  In  payment 
of 'the  Duchett  mortgage  debt  and  that  is  the 
claim  for  which  we  hold  the  bank  liable.  So 
in  fact  the  statute  is  pleaded  against  the 
claim  that  the  bank  is  not  liable  for,  and 
Is  not  pleaded  against  the  claim  for  which 
it  is  responsible."  SecUon  1080,  2  Pom.  B3q. 
Jnr.,  Is  cited  as  well  in  support  of  said  deci- 
sion as  by  appellees  in  case  at  bar,  where  it 
is  said:  "The  trustee's  personal  liability  to 
make  compensation  for  the  loss  occasioned 
by  a  breach  of  trust  is  a  simple-contract 
equitable  debt  It  may  be  enforced  by  a 
suit  in  equity  against  tbe  trustee  himself, 
or  against  bis  estate  after  bis  death,  and 
tbe  statute  of  limitations  will  not  be  admit- 
ted as  a  defense  unless  the  statutory  lan- 
guage is  express  and  mandaUHy  upon  the 
court"  In  treating  of  trusts  (1  Bart  Ch. 
Prac.  117,  f  27),  it  i»  said:  "Those  which 
come  under  the  general  bead  of  Indirect 
trusts,  and  which  are  subject  to  the  laws  of 
limitation,  are  resulting.  Implied,  and  con- 
structive trusts."  2  Minor,  Inst  (4th  Ud.) 
218:  "Constructive  trusts  depend  on  conda- 
slons  of  law,  independently  of  contract  or  in- 
tent are  commonly  bnposed  in  invltum.  and 
embrace  every  trust  arising  by  operation 
of  law  which  is  neither  implied  nor  result- 
faig."  1  Lorn.  Dig.  232,  233;  1  Spence,  Eq. 
Jnr.  608  et  seq.;  2  Story,  Bq.  Jur.  f  1195 
et  seq.;  Cook  t.  Fountain,  8  Swanst  685.  1 
Rob.  Prac.  (Mew)  468:   rTo  exempt  a  troat 
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from  tbe  bar  of  the  statate.  It  must  be— First, 
a  direct  trust;  secondly.  It  must  be  of  the 
kind  belonging  exclusively  to  the  Jurisdiction 
of  a  court  of  equity;  and,  thirdly,  the  question 
must  arise  between  trustee  and  cestui  que 
trust"  2  Wood,  Llm.  {  200:  "Trusts  which 
arise  from  an  Implication  of  law,  or  construct- 
Ire  trusts,  are  not  within  the  rule,  but  are 
subject  to  the  operation  of  the  statute,  unless 
there  has  been  a  fraudulent  concealment  of 
the  cause  of  action;  and  the  statute  is  as 
complete  a  bar  in  equity  as  at  law."  In 
Wllmerding  v.  Busa,  33  Conn.  77,  it  ia  said 
by  Chief  Justice  Hlnman:  "By  the  whole 
current  of  modem  authorities,  Implied  trusts 
are  within  the  statute,  and  the  statute  begins 
to  run  from  the  time  the  wrong  was  com- 
mitted by  which  the  person  becomes  chargea- 
ble as  trustee  by  Implication."  Kane  t. 
Bloodgood,  7  Johns.  Ch.  90,  11  Am.  Dec. 
417;  Boblnson  v.  Hook,  4  Mason,  138,  1S2, 
Fed.  Cas.  No.  11,956;  Swlnderslne  v.  Mls- 
cally,  Bailey,  Eq.  304;  Haynle  T.  Hall's 
Kt'r,  6  Humph.  290,  42  Am.  Dec.  427.  In 
Sheppard  v.  Turpln,  3  Orat  873,  SyL  points 
8,  4,  and  5,  are  as  follows:  "(8)  Property 
conveyed  in  a  deed  of  trust  Is  taken  under 
execution  and  sold,  and  the  purchasers  re- 
main in  peaceable  possession  thereof  f<Hr 
Ave  years  before  suit  Is  Instituted  by  the 
trustee  or  the  cestui  que  trust  to  recover  it 
Held,  the  statute  of  limitations  is  a  bar  to 
the  recovery.  (4)  A  mere  constructive  trus- 
tee may  protect  his  possession  by  a  plea  of 
the  statute  of  limitations.  (5)  If  the  statute 
of  limitations  will  bar  the  action  of  the  trus- 
tee ascalnst  third  parties  for  the  recovery  of 
the  trust  property,  it  will  equally  bar  the 
action  of  the  cestui  que  trust  for  the  same 
subject-matter."  And  in  Speldel  v.  Henrlci, 
120  U.  S.  377,  7  Si«).  Ct  610,  80  L.  Kd.  718, 
it  is  held:  "Implied  trusts  are  barred  by 
lapse  of  time.  A  court  of  eqnity  will  not 
assist  one  who  has  slept  apon  bis  rights,  and 
ahowa  no  excuse  fo^  his  laches  in  asserting 
them.  If  a  bill  in  equity  shows  upon  Its 
face  that  the  plalntill,  by  reasMi  of  lapse 
of  time  and  of  his  laches,  is  not  entitled  to 
relief,  the  objection  may  be  taken  by  de- 
murrer." Maxwell  V.  Kennedy,  8  How.  210, 
12  L.  Ed.  1051;  Bank  v.  Carpenter,  101  U. 
8.  667,  25  U  Dd.  815;  Lansdale  v.  Smith, 
106  U.  S.  391,  1  Sup.  Ot  850,  27  I*  Ed.  219. 
And  in  Thompson  v.  Iron  Co.,  41  W.  Va. 
574.  23  B.  E.  795,  it  is  held:  "The  defenses 
of  the  statute  of  limitations  and  laches  and 
stale  demand  may  be  made  by  demurrer." 
Jackson's  Adm'r  y.  Hull,  21  W.  Va.  601; 
Laldley  t.  Laldley,  26  W.  Va.  680;  Onun- 
llsb's  Adm'r  v.  Balbroad  Co.,  28  W.  Va.  637; 
Van  Winkle  t.  Blackford,  33  W.  Va.  582, 
11  S.  B.  26;  Whittaker  v.  Improvement  Co., 
34  W.  Va.  217,  12  S.  E.  507;  1  Daniell,  Ch. 
Prac.  p.  558,  |  9.  In  Thompson  ▼.  Iron  Co., 
cited,  It  Is  said:  "Where  the  trust  Is  such  as 
admits  of  a  law  Jurisdiction,  the  statute  ap- 
plies, and  were  it  a  trust  of  purely  equitable 
cognizance,  known  only  to  eqnity,  then  that 


limitation  created  by  eqnity,  called  lacbea' 
would  apply."  In  Key  v.  Hughes'  Bx'rs,  82 
W.  Va.  184^  9  S.  B.  T7  (ByL  3),  it  ia  held: 
"Where  the  relation  of  parties  is  tltat  of 
trustee  and  cestui  que  trust,  tlie  statute  of 
limitations  does  not  commence  to  run  until 
there  has  been  an  open  denial  and  repudia- 
tion of  the  trust  by  the  trustee,  tnrougfat 
home  to  the  cestui  que  trust  in  such  a  man- 
ner as  will  require  the  latter  to. act  as  upon 
an  asserted  adverse  title."  This  was  a  case 
where  a  direct  tmst  existed,— the  acknowl- 
edged relation  of  trustee  and  cestui  qne  trust 
In  the  case  at  bar,  except  by  impllcatioa, 
there  was  no  such  relation  between  Dellicker 
and  the  creditors  of  Foster.  Dellicker  bad 
received  from  the  trustee  of  such  creditors 
the  money  as  in  payment  of  a  debt  owing 
to  him  by  the  trustee,  and  so  carried  into 
the  settlement  of  the  trustee,  and  filed  and 
recorded  in  the  clerk's  ofBce  of  the  county 
court  of  the  proper  county,  where  It  Iiad 
stood  on  tlie  record  more  tiian  five  years 
before  any  action  was  taken  to  hold  Del- 
licker as  trustee,— a  standing  repudiation  of 
the  idea  of  the  rriation  of  trustee  and  cestol 
qne  trust  While  all  this  ia  true  as  fiir  as  it 
applies  to  a  proceeding  db«ctly  against  Del- 
licker to  recover  Iwck  the  money  returned  to 
him  by  Saunders  aa  the  25th  dsy  of  June, 
1887,  and  the  statute  of  limitations  is  apidica- 
ble,  yet  on  the  11th  day  of  April,  1888,  on  the 
sale  of  the  land  in  Ohio,  it  was  clearly  the 
duty  of  Saunders,  the  trustee,  to  have  re- 
funded from  the  proceeds  thereof  to  the 
general  trust  fund  a  sufBcient  amount,  after 
first  applying  thereto  the  net  amount  realized 
and  saved  to  the  said  trust  fund  from  the  sale 
of  said  personal  property,  to  have  repaid  the 
money  borrowed  and  returned  to  Dellicker 
and  the  bank,  which  had  been  used  to  com- 
promise and  pay  off  prior  liens  on  tiie  Olilo 
land  and  personal  property,  and  which  had 
inured  to  the  benefit  of  Dellicker  as  suliae- 
quent  lienor.  Said  trustee  being  subrogated 
to  the  rights  of  said  prior  liens,  and  said 
Dellicker  having  so  received  directly  from 
the  trust  fund  money  to  which  he  was  not 
entitled,  the  arguments  of  counsel  for  appel- 
lees, and  authorities  cited,  are  applicable  to 
this  phase  of  the  case.  The  decree  against 
Dellicker  should  be  reduced  by  the  net 
amount  of  the  proceeds  of  the  sale  of  the 
personal  property  in  Ohio  realized,  which 
went  into  the  general  trust  fund,  and  repre- 
sented that  much  saved  to  said  fund  by  '.he 
.  use  of  the  money  borrowed  from  Dellicker 
and  the  bank,  and  was  so  much  of  said  loan 
returned  to  said  fund;  and  said  decree 
against  Dellicker  should  be  increased  by  the 
sum  of  (306.56,  taxes  paid  on  the  Ohio  Isnd, 
and  $123.60,  commissions  on  the  sale  of  tlie 
said  land,  for  which  plaintiffs  in  the  croas- 
bill  file  a  cross-error,  which  several  Items 
should  have  been  paid  out  of  the  proceeds 
of  the  sale  of  said  land  before  any  distriba- 
tlon  to  the  appellant  Dellicker  on  account  of 
his  mortgage;  the  said  item  of  $123JX> 
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mission  being  2  per  centnm  an  the  gross 
amount  paid  said  Delliclier,  and  both  of 
which  stuns  were  Improperly  charged  against 
the  general  trust  fund,  and  should  be  re- 
funded to  said  trust  fund  bj  said  Bellicker; 
and  the  decree  thus  corrected  should  be  re- 
entered, and  Delllclcer's  decree  against  Fos- 
ter shonld  be  corrected  accordingly. 

Appellant  sets  up  another  ground  of  de- 
murrer. Plaintiffs  in  the  cross-bill,  who  are 
assignees  of  the  $2,000  note,  show  In  their 
cross-bill  that  the  note  was  assigned  to  them 
as  collateral  for  the  payment  not  only  of 
their  respectlTe  claims,  but  for  the  claims  of 
some  six  or  more  other  creditors  of  Hustead 
named  in  their  cross-bill,  wherein  the  several 
claims  and  amounts  are  set  out;  and  it  is 
alleged  in  the  cross-bill  that,  while  the  note 
Is  as^gned  for  the  benefit  of  all  the  creditors 
mentioned,  the  claims  of  plaintiffs  are  en- 
titled to  be.  preferred  and  paid  in  full  before 
the  other  named  creditors  can  participate  in 
the  benefits  of  the  assignment  Appellees 
contend  that,  being  the  only  parties  mention- 
ed in  the  assignment  as  assignees,  they  are 
to  be  treated  as  mere  agents  for  the  collec- 
tion and  distribution  of  the  money,  and  the 
suit  Is  properly  brought  In  their  name,  and 
cite  1  Bart.  Ch.  Prac.  p.  225,  S  49;  2  Perry, 
Trusts,  874;  and  Dicey,  Parties,  p.  166,— and 
claim  the  other  beneficial  creditors  named  as 
being  before  the  court  by  representation. 
Are  the  plaintiffs  in  the  cross-bill  and  the 
other  creditors  whom  they  assume  to  repre- 
sent "similarly  situated"?  Plaintiffs  in  their 
bill  claim  a  preference  over  them.  In  15 
Enc.  PI.  &  Prac.  628,  It  is  said:  "Where  par- 
ties, any  one  of  whom  wotdd  have  a  right 
to  come  in  by  petition  and  be  made  a  party  if 
necessary  to  protect  his  Interests,  are  allow- 
ed to  be  dispensed  with  on  account  of  their 
number,  the  parties  of  record  ought  to  pro- 
ceed with  the  utmost  fairness  and  good  faith, 
and  should  not  resort  to  anything  like  sharp 
practice  in  procuring  a  final  decree  which  Is  to 
be  binding  on  all."  Campbell  v.  Ballroad  Co., 
4  Fed.  Cas.  1178  (No.  2,366),  1  Woods,  388. 
And  15  Enc.  Pi.  &  Prac.  62$>:  "To  authorize 
one  to  sue  or  defend  on  behalf  of  himself  and 
othetB  not  named  as  parties,  it  is  necessary 
that  the  party  on  the  record  and  the  persons 
represented  shall  have  a  common,  or  at  least 
a  similar.  Interest  In  the  subject-matter  of 
the  litigation.  A  party  cannot  stand  as  a 
representative  of  others  to  whom  bis  own  In- 
terests are  hostile  and  adverse."  And  au- 
thorities cited.  In  Hallett  v.  Hallett,  2  Paige, 
16,  It  was  held  that  "one  of  the  several  lega- 
tees, all  of  whose  legacies  were  charged  up- 
on real  estate,  could  not  file  a  bill  in  behalf 
of  himself  and  the  other  legatees,  but  that  all 
must  be  made  parties  in  their  own  persons. 
All  persons  having  distinct  Interests  must  un- 
doubtedly be  brought  Into  court"  Hopkirk 
v.  Page,  12  Fed.  Cas.  tSOi  (No.  6,697),  2  Brock. 
20.  The  claims  of  plaintiffs  In  the  cross-blU 
are  hostile  to  those  of  the  creditors  named 
u  co-beneflclarlets,   In  that  plaintiffs,  claim 


priority  for  themsdves,  and  to  be  paid  In  foil 
before  any  benefits  accrue  to  the  other  said 
creditors:  hence  they  are  proper  parties  de- 
fendant to  the  cross-bllL  Therefore  the  cross- 
bill Is  defective  In  that  regard,  and  bad  on  de- 
murrer. 

The  defendant  X  P.  Saunders,  trustee,  by 
his  counsel,  says  the  court  erred  In  holding 
that  In  the  distribution  of  the  proceeds  of 
sale  of  the  Ohio  land  it  was  his  dnty  to  have 
repaid  the  said  sums  of  $547,  the  money  bor- 
rowed from  the  First  National  Bank  of  Par- 
kersburg,  and  $2,088.84  borrowed  from  Del- 
llcker,  he  having  In  good  faith  repaid  the 
same  prior  to  the  sale  of  said  Ohio  land,— 
the  $547  to  the  bank  on  the  28th  of  October, 
1886,  and  the  $2,088.84  to  DeUIclcer  June  25, 
1887,— claiming  that  It  was  his  duty  to  pro- 
tect the  property  conveyed  to  him,  and  that 
he  had  a  right  to  borrow  money  for  that  pur- 
pose; having  no  money  of  the  trust  fund  In 
hand  at  the  time,  except  $76,  he  had  no  other . 
alternative  but  to  borrow  or  let  the  property 
go,  and  whatever  the  personal  property  and 
the  equity  of  redemption  was  worth  to  the 
trust  estate  would  have  been  lost  to  It  Un- 
der the  evidence  as  to  the  value  of  the  Ohio 
property,  and  the  circumstances  of  this  case, 
the  trustee  was  warranted  in  borrowing  the 
money  to  save  said  property,— there  being  a 
reasonable  prospect  of  saving  to  the  trust  es- 
tate a  considerable  sum  of  money,— and,  un- 
der the  authorities,  rightly  repaid  it  to  the 
loaners  out  of  the  general  trust  fund.  The 
money  was  used  to  compromise  and  pay  off 
prior  liens  upon  the  property  he  was  attempt- 
ing to  save  by  the  use  of  the  borrowed  mon- 
ey, and  when  he  had  paid  them  he  was  en- 
titled to  be  subrogated  to  the  rights  of  said 
prior  Hens;  and,  when  the  proceeds  arising 
from  the  sale  of  the  property  came  to  his 
hands  as  trustee,  it  was  certainly  Improper  to 
pay  It  out  to  the  holder  of  a  subsequent 
lien;  thus  giving  such  subsequent  lienbolder 
all  the  benefits  of  the  property  saved,  at  the 
expense  of  the  trust  estate.  The  subsequeat 
lienor  would  have  been  no  worse  off  with  the 
trustee  holding  the  prior  Hens  than  the  orig- 
inal creditors,  and  was  not  entitled  to  receive 
anything  on  his  lien  until  the  prior  liens  were 
satisfied.  The  trustee  should  have  applied  a 
sufficient  amount  of  the  proceeds  of  the  sale 
of  the  land  and  personal  property  In  Ohio, 
before  distributing  anything  to  the  subse- 
quent llenholders,  to  refund  to  the  general 
trust  fund  the  amount  so  used  In  compromis- 
ing and  paying  off  the  said  prior  liens  from 
the  general  trust  fund;  and,  without  so  sav- 
ing the  estate  from  loss,  the  payment  of  the 
money  to  Delllcker,  the  subsequent  lienor, 
was  a  misappropriation  of  the  general  trust 
fund.  The  said  Delllcker,  who  received  the 
money  thus  improperly  paid,  is  primarily  li- 
able, and  the  trustee,  Saunders,  Is  secondari- 
ly liable  therefor  to  said  fund.  Delllcker 
had  loaned  to  the  trustee  $2,000,  which  had 
been  repaid  to  him.  How  did  he  occupy  a 
position  different  from  any  other  per8<Hi  wbQ 
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might  haye  been  the  owner  of  the  subsequent 
mortgage  of  $5,500  on  the  land,  to  give  Mm 
the  right  of  subrogation  to  the  rights  of  the 
prior  Hens?  Having  returned  to  him  his  $2,- 
000  and  Interest,  the  trustee,  Saunders,  was 
no  longer  under  obligation  to  him  therefor. 
Suppose  the  trustee  had  borrowed  all  the 
$2,600  from  the  bank,  and  none  from  Del- 
licker,  and  had  repaid  It  out  of  the  trust 
fund;  It  would  probably  never  have  occurred 
to  Delllcker,  the  trustee,  or  anybody  else, 
that  Delllcker  would  be  entiUed  to  the  whole 
proceeds  of  the  sale  of  the  land,  to  the  ex- 
clusion of  the  trustee,  who  had  with  the 
trust  funds  settled  the  prior  liens.  The  trus- 
tee was  not  repaying  Delllcker  the  borrowed 
money  out  of  the  proceeds  of  the  sale  of  the 
land.  That  had  been  paid  back  to  him  al- 
most two  years  before,  and  he  occupied  pre- 
cisely the  same  relation  that  any  other  sub- 
sequent  llenholder  would  have  occupied. 

It  Is  further  contended  by  the  trustee,  Saun- 
ders, that  the  court  erred  in  overruling  his 
exception  to  Commissioner  Lininger's  report, 
in  allowing  but  $455.18  for  commissions,  when 
he  should  have  allowed  $1,188.12,  which  was 
6  per  centum  on  amount  received  or  collected 
by  the  trustee.  Section  6,  c.  72,  Code,  pro- 
vides. In  case  of  sale  under  deed  of  trust  for 
security  of  debts,  or  to  Indemnify  sureties,  the 
proceeds  shall  be  applied  "first  to  the  pay- 
ment of  expenses  attending  the  execution  of 
'  the  trust.  Including  a  commission  to  the  trus- 
tee of  five  per  centum  on  the  first  three  hun- 
dred dollars  and  two  per  centum  on  the  resi- 
due of  the  proceeds,  then  pro  rata  (or  in  the 
order  of  priority.  If  any,  prescribed  In  the 
deed)  to  the  payment  of  the  debts  secured," 
etc.  This  applies  in  all  cases  where  the  trus- 
tee has  nothing  to  do  In  the  premises  except 
to  make  the  sale  where  required,  and  to  exe- 
cute the  trust;  but  the  same  section  contains 
a  fixrther  provision  covering. such  trust  as  that 
in  case  at  bar,  where  It  is  made  the  duty  of 
the  trustee  to  take  possession,  control,  man- 
agement, and  administer  the  trust  property, 
and  Is  intended  to  be  placed  upon  the  same 
footing  with  executors  and  administrators  In 
relation  to  the  property  committed  to  his  care. 
Such  provision  is  as  follows:  "And  in  all 
cases  where  a  debtor  conveys  all  his  property 
to  a  trustee  for  the  benefit  of  his  creditors, 
or  when  he  conveys  all  his  property  except 
what  is  exempt  from  execution  or  other  pro- 
cess, every  such  trustee  shall  settle  his  ac- 
counts before  a  commissioner  of  accounts  of 
the  county  In  which  such  land  Is  recorded, 
and  the  provisions  of  chapter  87  of  the  Code 
of  West  Virginia,  as  amended,  shall  apply  to 
such  settlement  as  far  as  applicable."  And 
section  17,  c.  87,  says:  "The  commissioner 
In  stating  and  settling  the  account  shall  aOow 
the  fiduciary  any  reasonable  expenses  Incur- 
red by  him  as  such;  and  also,  except  In  cases 
In  which  It  Is  otherwise  provided,  a  reason- 
able compensation  in  the  form  of  a  commis- 
sion on  receipts  or  otherwise."  For  more  than 
a  century,  m  Virginia  and  In  this  state,  un- 


less in  a  case  where  there  l>  special  reasoa 
for  allowing  more,  6  per  centiun  on  receipt! 
and  disbursements  has  been  the  established 
compensation  to  fiduciaries  generally,  where 
there  Is  no  other  provision,  as  In  case  of  am 
ordinary  deed  for  security  of  debts,  as  above 
stated.  By  making  this  second  provision  la 
section.  6,  c.  72,  the  legislature  recognized  the 
difference  in  the  duties  devolving  upon  the 
trustee,  who  should  only  be  called  on  In,  case 
a  sale  was  desired  to  be  made,  and  his  du- 
ties under  the  othor  class  of  trust  deeds, 
where  he  Is  required  to  take  possession  and 
manage  and  administer  the  property.  In  Tali- 
aferro T.  Minor,  2  Call,  top  of  page  166^  it 
is  held:  "Administrator  allowed  5  per  coit 
commission  on  the  amount  of  sales  and  debts 
received  by  himself;  that  allowance  not  be- 
ing too  great  for  selling  and  receiving,  paying 
and  accounting  for  the  money,  and  risking  the 
receipt  of  counterfeit  paper."  In  Fitzgwald 
V.  Jones,  1  Munf.  150:  "Executor  allowed  7% 
per  centum  on  all  bis  receipts  and  dlslmrse- 
ments;  the  real  and  personal  estate  having, 
In  obedience  to  dhrectlon  of  the  will,  been 
kept  together  and  managed  by  him."  And  la 
Triplett's  Hx'rs  t.  Jameson,  2  Munt  242:  "A 
commission  of  more  than  five  per  centum  aa 
amount  of  sales  and  collections  ought  not  to 
be  allowed  an  executor  except  upon  peculiar 
circumstances."  And  in  Cavendish  v.  Flem- 
ing, 3  Munf.  198:  "An  executor  may  reason- 
ably be  allowed  a  commission  of  ten  per 
centum  on  moneys  received  by  him,  where  the 
debts  were  very  small  and  numerous,  and  the 
debtors  presumed  to  have  been  much  dispers- 
ed." McCall  V.  Peachy's  Adm'r,  Id.  288;  Hlp- 
klns  V.  Bernard,  4  Munf.  83;  Kee's  £lx'r  v. 
Kee's  Creditors,  2  Grat  117.  Auttaoritiet 
might  be  multiplied,  but  It  Is  useless.  The 
rule  Is  well  established  that  5  per  centum  la 
the  accustomed  and  ordinary  commission  al- 
lowed In  such  case,  and  It  Is  with  the  com- 
missioner or  court,  in  the  exercise  of  a  sound 
discretion,  to  Increase  It,  If  necessary  to  make 
a  reasonable  compensation.  This  exception  of 
the  trustee  to  the  commissioner's  report  should 
have  been  sustained. 

Plaintiffs  in  the  cross-bill  file  a  croaa-eiror 
that  the  colurt  erred  in  sustaining  the  excep- 
tion of  Saunders,  tmstee,  to  commissloner'a 
report  in  disallowing  the  claims  of  Saundera 
against  the  trust  estate  for  $1,895.48.  This 
was  a  dalm  provided  for  among  the  nonive- 
ferred  or  general  creditors  In  the  general  dieed 
of  assignment,  and  seems  to  have  been  simply 
overlooked  In  reporting  that  daas  of  claims 
or  debts  against  the  estate,  and  doea  not  paai 
upon  the  claim  the  one  way  or  tlia  other.  In- 
stead of  disposing  of  It,  the  commissioner 
seems  to  have  ignored  or  overlooked  It  I 
can  hardly  think  the  exceptants  anloualy 
press  this  assignment  of  error.  Oounael,  la 
his  brief,  says,  "Doctmientary  erldeace  waa 
brought  by  Foster  strongly  Impeaching  the 
correctness  of  the  account  of  Saunders,  and 
this  defense  was  in  no  way  met  by  Saunders," 
but  tails  to  pohit  out  the  impeaching  evideiioi^ 
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•r  show  In  what  particular  the  claim  is  In- 
correct, or  to  overcome  the  acknowledgment 
tt  Foster  by  hia  solemn  act  in  the  proylslon 
made  for  Its  payment  in  the  deed  of  assign- 
ment. The  exceptions  both  of  the  plaintiffs 
tn  the  cross-bill,  and  of  Sannders  to  the  report 
tt  Commlasiontf  LIninger,  as  to  the  amount 
«C  $1,398.93  due  from  Sannders,— tiie  first 
dalming  that  it  shonld  be  more,  and  Sannd»8 
dalmlng  that  It  should  be  only  $671.49,— have 
both  been  disposed  of  in  former  parts  of  this 
opinion;  largely  In  that  touching  the  commis- 
sions which  should  be  allowed  the  trustee. 

For  the  reasons  herein  g^tven,  the  decree  of 
Jtmemba  8.  1899,  complained  of,  is  reversed, 
except  in  so  far  as  it  decrees  the  amounts 
due  the  several  general  creditors,  but  not  in- 
duding  in  said  exception  the  plaintiffs  in  the 
eross-bin.  Hall  &  Beiler  and  W.  S.  Mackey, 
and  their  co-beneflclarles,  as  set  ont  in  their 
bill;  as  to  said  general  creditors  excepted  it 
la  affirmed;  and  the  cause  is  remanded  for 
further  proceedings  to  be  had  therein  accm^- 
ing  to  the  principles  herein  stated,  directions 
given,  and  the  roles  governing  courts  of  eq- 
uity. 

(51  W.  Va.  688) 

PARISH  FORK  OIL  CO.   t.   BRIBOBWA- 
TBR  GAS  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  29.  1902.) 

OIL    LBA8B-CONSTRT7CTION— ABANDONHBNT— 
DI8COVBRT  OF  OIL,-RIOHTS  OF  LB88BB. 

1.  An  ap'eement  whereby  certain  lands.  In 
con^deration  of  $50,  are  granted,  demised,  leas- 
ed, and  let  for  the  sole  aud  only  purpose  of  bor- 
ing, mining,  and  operating  for  oil  and  gas,  and 
kiyiug  pipes  and  building  tanks,  stations,  and 
houses  thereon  to  take  care  of  the  products,  for 
the  period  of  15  years,  aud  providing  that  the 
lessee  shall  complete  one  well  on  the  premises 
within  one  year  from  its  date,  or  pay  the  lessor 
a  rental  of  GO  cents  an  acre  for  each  year  the 
lease  may  remain  in  full  force  after  the  first 
year,  immediately  after  which  provision  the  fol- 
lowing BtipnlatioDs  are  written:  "But  it  is 
agreed  and  understood  that  the  fifty  dollars, 
paid  in  cash,  is  to  pay  all  rentals  on  this  lease 
for  the  period  of  one  year  from  the  date  here- 
of. It  IS  farther  agreed  that  when  the  first 
well  is  completed  on  said  premises,  then  all 
cash  rentals  shall  cease,'.' — does  not  hind  tiie 
lessee  to  do  anything  further  after  completing 
one  well  on  the  premises,  and  upon  his  abandon- 
ment of  further  operations  upon  the  premises 
for  more  than  18  months,  leaving  the  well  un- 
protected, 80  that  it  caved  in  and  partially  filled 
op,  the  lessor,  after  waiting  a  year  or  more 
from  the  date  of  abandonment,  had  the  right  to 
lease  the  land  to  another. 

2.  The  principal  purpose  and  design  of  the 

Krties  to  such  a  lease,  clearly  discernible  from 
terms,  being  the  production  and  marketing 
of  the  oil  aud  gas  in  the  laud  for  their  mutual 
benefit,  mere  discovery  of  oil  -  by  exploration 
nnder  it  vests  no  titie  to  it  in  the  lessee,  bnt  it 
does  vest  in  him  the  right  to  produce  and  take 
the  same  in  accordance  with  the  terms  and  con- 
ditions of  the  contract.  In  such  right  the  lessee 
will  be  protected,  bnt  he  must  proceed  to  exer> 
else  it  with  reasonable  promptness  and  dili- 
gence. 

3.  When  its  terms  will  permit  it  nnder  the 
rales  of  law,  an  oil  lease  will  be  so  construed  as 
to  promote  development  aud  prevent  delay  and 
■nproductiveness. 


4.  The  law  recognizes  a  distinction  between 
the  abandonment  of  operations  under  an  oil 
lease  and  an  intention  to  abandon  or  surrender 
the  lease  itself.  Unless  bound  by  the  terms  of 
the  lease  so  to  do,  it  will  not  permit  the  lessee 
to  hold  the  lease  without  operating  under  it, 
and  thereby  prevent  the  lessor  from  operating 
on  the  laud  or  leasing  it  to  others. 

(Syllabos  by  the  OourtJ 

Appeal  from  circuit  court,  Wirt  county;  h. 
N.  Tavenner,  Judge. 

Action  by  the  Parish  Fork  Oil  Oompany 
against  the  Brldgewater  Gas  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirtped. 

5.  D.  Tomer,  D.  O.  Casto,  and  Campbell, 
Holt  &  DuBcan,  fbr  appellant  T.  A  Brown 
and  W.  N.  Millar,  fw  appellee. 

POFFENBARGBR,  J.  Tbls  Is  an  appeal 
from  a  decree  of  the  drcnlt  conrt  of  Wirt 
county,  made  in  two  caoses,  which  had  been 
consolidated.  The  Parish  Fork  Oil  Company, 
a  copartnership,  claiming  under  a  lease  of 
U8V6  acres  of  land,  executed  by  Jacob  S. 
Swisher  to  B.  R.  Woodyard,  and  dated  Jime 
4,  1894,  had  entered  upon  the  land  in  Au- 
gust, 1898,  and  drilled  a  well  about  200  feet 
deep,  which  was  completed  some  time  in  Sep- 
tember, 1898.  The  well  was  shot,  and  It  was 
found  to  be  a  producer  of  oil  in  small  quan- 
tities, the  man  who  drilled  it  having  taken 
out  with  the  sand  pump  about  one-third  of  a 
barrel;  but  no  tubing  was  put  in  it,  and  it 
was  not  pumped.  In  the  spring  of  1899  the 
drilling  machinery,  belonging  to  one  Abram 
Pearson,  who  drilled  the  well  for  the  lessees 
under  a  contract,  moved  all  tbe  machinery 
away,  and  the  well  was  to  all  appearances 
abandoned.  No  further  visible  work  was 
done  upon  the  land  by  the  lessees  until  early 
tai  June,  1900.  The  cash  consideration  men- 
tioned In  the  lease  was  $50,  and  it  was  there- 
in agreed  and  understood  that  said  $50  was 
payment  of  the  rental  for  one  year;  that  is, 
from  June  4,  1891,  until  June  4,  1895.  Hie 
lease  further  provided  that  the  lessees  should 
"complete  one  well  on  said  premises  within 
one  year,  or  the  said  B.  R.  Woodyard  shall 
pay  to  said  Jacob  S.  Swisher  rental  as  her» 
inafter  provided."  A  further  provision  as  to 
rent  was  that  the  lessee  should  pay  "fifty 
cents  per  acre  for  each  year  that  this  lease 
may  remain  in  force  after  the  first  year."  A 
farther  stipulation  as  to  the  payment  Of  resit 
is  as  follows:  "It  is  further  agreed  that 
when  the  first  well  is  completed  on  said 
premises  then  all  cash  rentals  shaill  cease." 
Another  important  clause  of  the  lease  reads 
as  follows:  "It  Is  agreed  that  this  lease  shall 
remain  tn  force  for  the  term  of  fifteen  years 
from  this  date,  and  as  much  longer  as  the 
^«inise8  are  opoated  fW  oil  or  gas."  By  its 
terms  the  lessor  was  to  receive  one-eighth  of 
all  the  oil  produced  and  saved  from  the  prem- 
ises and  $50  per  year  for  the  gas  from  every 
gas  well  on  the  premises,   the  product  of 

T4.  8m  HtnM  and  Minerals,  voL  M,  Cast.  DIt, 
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which  might  be  marketed  and  used  off  the 
premlaea.  The  rentals  were  paid  In  advance 
each  year  nntU  June  4,  1899,  the  last  pay- 
ment  having  been  made  June  2,  1898.  Prior 
to  the  resumption  of  work  by  the  lessees, 
Swisher  executed  a  subsequent  lease  some- 
time In  1899  to  J.  W.  Bell  and  one  Hewitt, 
but  it  was  allowed  to  erpire  by  reason  of 
nonpayment  of  rental.  Then  Swisher  execut- 
ed another  lease,  covering  the  same  land,  to 
said  Bell,  who  was  an  employe  of  the  Bridge- 
water  Gas  Company,  a  Pennsylvtmla  corpora- 
tion, which  lease  was  dated  February  7, 1900, 
bnt  was  not  recorded  until  some  time  In 
April,  1900.  This  lease  was  assigned  to  the 
Bridgewater  Gas  Company  on  the  1st  day  at 
August,  1900,  and  Bell  says  he  took  the  lease 
for  Bitid  company.  Early  In  August  1900, 
the  claimants,  under  the  two  conflicting  leas- 
ee, undertook  to  begin  operations  on  the  land, 
each  placing  materials  npoa  the  ground  and 
begluning  the  work  of  '<q;>eratlon.  This  re- 
sulted In  the  Institution  of  these  two  saltan 
On  the  16th  day  of  August,  1900,  on  a  bill  of 
the  claimants  under  the  Woodyard  lease, 
praying  a  cancellation  of  the  lease  made  to 
Bell  as  a  cloud  upon  their  title  to  the  leased 
premises,  and  general  relief,  an  Injtmctloa 
was  awarded  by  Hon.  O.  W.  Farr,  judge  of 
the  Fifth  Judicial  circuit,  restraining  the 
Brldgewat»  Gas  Company,  ita  agents  and 
employes,  from  interfering  with  the  prem- 
ises. On  the  21  St  day  of  August,  1900,  upon 
the  bill  of  the  Bridgewater  Gas  Company, 
praying  a  cancellation  of  the  Woodyard  lease, 
and  an  injunction  against  the  claimants 
thereunder,  and  general  relief,  an  Injunctloa 
was  granted  by  Hon.  Reese  Blizzard,  Judg^ 
of  the  Sixth  Judicial  circuit,  restraining  B. 
E.  Woodyard,  W.  M.  Cox,  A.  F.  Dennison, 
and  S.  B.  Sayre,  tfaehr  agents,  serrants,  em- 
ployee, and  assignee^,  from  going  upon  the 
premises,  and  from  doing  any  of  the  acts 
mentioned  In  the  bill.  An  amended  bill  was 
afterwards  filed  by  the  Bridgewater  Gas 
Company,  and  all  the  bills  yrete  answered, 
and  affidavits  and  depositions  were  taken 
and  filed  by  all  the  parties.  Hon.  Lewis  N. 
Tayenner,  the  Judge  of  said  court  being  a 
witness  in  the  causes,  Hon.  Walter  Pendleten 
was,  by  agreement  selected  to  try  them,  and 
on  the  22d  day  of  May,  1900,  the  causes  were 
consolidated  and  heard  together,  and  a  de- 
cree was  entered  disscdylng  the  injunction 
awarded  to  the  claimants  under  the  Wood- 
yard  lease,  dismissing  their  blU,  canceling 
the  said  lease  of  Jime  4,  1894,  and  periietnat- 
ing  the  injunction  granted  the  Bridgewater 
Gas  Company.  From  this  decree  an  appeal 
has  been  taken  by  the  parties  interested  in 
the  Woodyard  lease. 

The  question  of  paramount  importance  la 
whether  the  lessees  who  drilled  the  well 
under  the  lease  of  June  4,  1894,  alKindoned 
the  lease,  for  that  question  must  be  taken 
into  consideration  In  more  than  one  aspect 
of  the  case.  Ita  determination  necessitates 
•  fuller  statement  of  the  facts  than  has  been 


given.  At  the  time  the  well  was  drilled 
the  Woodyard  lease  was  owned  by  S.  B. 
Mobley,  E.  Jones,  W.  M.  Cox,  and  E.  B. 
Woodyard.  BIr.  Woodyard  had  retained  • 
one-fourth  interest  in  the  lease,  and  the  bal- 
ance of  it  had  been  assigned,  directly  or  in- 
directly, to  the  other  parties,  each  of  whom 
held  distinct  fractional  interests.  D.  0. 
Mobley,  the  husband  of  S.  B.  Mobley,  bad 
the  management  and  control  of  the  opera- 
tions upon  the  land,  as  agent  of  the  owners 
of  the  lease.  After  the  well  had  been  drill- 
ed, shot  and  cleaned  out  and  a  showing  of 
oil  found  In  It  Mobley  located  anotim  well, 
and  talked  of  going  om  and  drilling  more 
wells,  with  the  intention  of  connecting  and 
operating  them  together  by  powa  from  <»ie 
plant '  but  that  was  not  done.  The  con- 
tractor—Pearson— testifies  that  he  was  to  go 
right  on  and  drill  another  well,  when  noti- 
fled  to  do  so,  bnt  that  there  was  some  delay 
in  paying  him  tor  the  work  he  had  done, 
and  he  recdved  no  notice  to  begin  work  on 
a  new  well,  and  his  tools  remained  at  the 
well  during  the  fall  and  winter,  and  in  the 
spring  he  moved  them  all  away.  It  is  ad- 
mitted that  at  the  time  of  the  completion 
of  the  well  there  was  a  failure  of  water  by 
reason  of  dry  weather  in  that  locally,  bat  it 
is  uncertain  how  long  that  condition  existed. 
Shortly  after  the  cessation  of  work  on  the 
lease,  Mobley  became  Interested  in  other 
business,  and  declined  the  further  manage- 
urent  of  the  work  on  the  lease,  and  then  hia 
wife  sold  her  Interest  He  and  W.  M.  Coz 
testify  that  when  he  grave  np  the  manage- 
ment Cox  was  to  take  charge  of  it  Oox  took 
sick  with  pneumonia  In  the  fall,  and  was 
unable  to  do  anything  during  the  greater 
part  of  the  winter.  In  the  year  1888  Cox 
was  engaged  in  oil  prospecting  and  develop- 
ment in  Ohio,  near  Marietta,  and  he  says 
that  as  soon  as  he  became  able  tie  went 
over  there  to  look  after  some  business,  and 
then  came  back  to  Parkeri|burg,  and  pur- 
chased machinery  and  suppU^  for  the  de- 
velopment of  the  Swisher  ladd  under  the 
Woodyard  lease; .  but  before  th^  tools  and 
supplies  were  shipped  he  was  ^tifled  by 
J.  W.  Houke  that  Swisher  had  fio  title  to 
the  land,  and  that  the  legal  title  walJ'^  ^'^ 
(Houke)  and  one  T.  H.  Murphy.  WJft  o' 
Parkersburg;  and  thereupon  he  aband(9Gd 
the  idea  of  resuming  work  on  the  lease  oJl 
the  title  could  be  perfected,  and  went  back 
to  Ohio.  He  claims  to  have  written  from 
Marietta  five  letters  to  Swisher,  urging  blm 
to  perfect  his  title.  These  letters  were  dat- 
ed May  10,  June  17,  August  12,  September 
17,  and  October  22,  1899,  and  addressed  to 
Swisher  at  Elizabeth,  W.  Va.;  but  Swisher 
denies  that  he  ever  received  any  of  them,  and 
further  says  that  at  that  time  Elizabeth  was 
not  his  post  office.  Cox  says  the  letters  were 
Inclosed  in  return  envelopes,  and  that  none 
of  them  ever  came  back  to  lilm.  The  Swish- 
er title  was  in  this  condition:  It  was  per- 
fect and  undisputed  as  to  68^  acrea  of  the 
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land,  and  the  well. had  been  drilled  on  that 
part  of  It  The  other  50  acres  was  In  two 
tracts,  one  containing  21  acres  and  the  other 
28  acres.  Houke  and  Murphy,  In  the  year 
Of  1881,  had  sold  these  two  tracts  to  one 
Isaac  Trader,  executing  to  him  a  title  bond. 
Swisher  had  purchased  the  Interest  of  Trad-- 
er,  and  assumed  the  payment  to  Honke  and 
Mm-phy  of  three  notes  for  the  sum:  of  $66.66 
each,  executed  by  Trader  for  purchase  mon- 
ey. Swisher  had  paid  off  two  of  these  notes 
and  $70  on  the  principal  and  Interest  of  the 
third  one,  as  he  contends.  The  only  dispute 
as  to  these  payments  is  in  respect  to  $30, 
which  Swisher  handed  to  Lewis  N.  Tarenner 
on  the  27th  day  of  March,  1889,  to  be  paid 
to  Houke.  Judge  Tav.enner  has  no  recollec- 
tion of  handing  the  money  to  Houke,  but  he 
is  satisfied  that  be  either  did  that  or  that 
It  was  Included  In  some  of  the  checks  which 
lie  filed.  From  this  it  is  clear  that  nothing 
(Stood  in  the  way  of  Swisher's  obtaining  a 
deed  for  the  60  acres  of  land  except  the  pay- 
ment of  a  very  small  amount  of  money. 
However,  Houke  says  Swisher  bad  given 
liim,  by  verlMil  contract,  In  consideration  of 
forbearance,  an  interest  In  the  mineral  in 
the  land.  It  is  also  shown  that  Mr.  Wood- 
yard,  the  lessee,  knew  the  condition  of 
Swisher's  title  at  the  time  the  lease  was 
executed.  Cox's  only  effort  to  get  Swisher 
to  perfect  the  title  was  the  writing  of  said 
letters.  He  never  went  to  see  Swisher  about 
It,  nor  did  Woodyard  or  any  of  his  associ- 
ates. In  the  winter  of  1899  Cox  was  sick 
again  for  a  considerable  time,  and  It  is  claim- 
ed by  the  appellants  here  that  all  this  long 
period  of  delay  is  excused  and  accounted  for 
by  these  chrcumstances,  failure  of  water, 
bad  weather,  Cox's  sickness,  and  defect  of 
title,  and  that  they  never  had  any  intention 
of  abandoning  the  lease.  On  the  other  hand. 
It  is  claimed  that  the  appellants  actually 
abandoned  the  lease,  and  are  now  setting  up 
these  matters  as  mere  pretenses  and  subter- 
fuges; and  attention  is  directed  to  their 
long  absence  from  the  premises,  the  condi- 
tion In  which  they  left  the  well,  and  their 
permitting  the  machinery  which  was  on 
the  ground  to  be  taken  away.  How  long 
there  was  a  lack  of  sufilcient  water  to  carry 
on  the  work  does  not  appear,  but  there  was 
certainly  water  during  the  winter,  and  It  is 
shown  by  the  testimony  In  the  case  that  such 
work  could  be  and  was  carried  on  in  that 
part  of  the  country  during  the  winter.  If 
the  well  was  protected  In  any  way  during 
the  winter  from  the  surface  water  and  from 
the  throwing  of  obstructions  into  it,  it  was 
only  by  a  board  laid  over  the  top  of  it  and 
beld  la  place  by  a  wrench  or  some  tools. 
Pearson  says  the  tools  were  left  hanging  in 
the  well.  Swisher  and  others  say  there  was 
■  board  over  it  When  Pearson  moved  his 
machinery  away,  one  Ash,  who  was  assist- 
ing him,  cut  a  wooden  block  and  plugged  the 
well  with  it,  and  this  probably  remained  In 
It  for  about  a  year.  Only  two  pieces  of 
casing  were  put  in,  and  these  were  not  of 
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sufficient  length  to  go  down  far  enough  to 
prevent  the  well  from  caving  nor  to  shut  off 
from  the  well  what  is  called  "surface  wa- 
ter,"—water  which  comes  Into  the  well 
above  the  oil  sand.  No  examination  of  the 
well  seems  to  have  been  made  until  after  these 
suits  were  brought  Swisher  and  Bell  tes- 
tify that  in  January,  1901,  they  took  a  line, 
tied  a  piece  of  cast  iron  to  it  weighing  sev- 
eral pounds,  and  with  that  measured  the 
depth  of  the  well,  and  found  that  It  was  then 
only  104  or  105  feet  deep,  and  the  casting 
brought  up  with  It  clay  or  other  substance, 
which  was  of  the  character  of  that  which 
caves  into  an  unprotected  well  in  that  lo- 
cality. They  also  found  that  water  stood  In 
the  well  to  within  12  or  13  feet  of  the  top, 
and  that  there  was  but  a  scum-  of  oil  on 
it  It  further  appears  from  the  testimony 
that  the  openhig  and  cleaning  out  of  a 
well  In  that  condition  Ig  more  expensive  and 
difficult  than  the  drilling  of  a  new  well. 
Other  pertinent  facts  bearing  on  the  inten- 
tion of  the  lessees  and  the  construction  of 
the  lease  are  that  ail  who  were  concerned 
in  the  well  drilled.  Including  Swisher,  thought 
there  was  oil  there  In  paying  quantities. 
Swisher  seems  to  think  the  well  was  In- 
jured by  shooting,  but  he  gives  no  good  rea- 
son for  that  Mobiey  was  present  when  the 
well  was  shot  and  he  says  they  found  lubri- 
cating oil  at  74  feet,  and  It  was  his  Judg- 
ment that,  had  they  stopped  there,  the  well 
would  have  produced  one  barrel  a  day.  He 
says  that  when  they  went  down  Into  the  sec- 
ond Cow  Run  sand  and  shot  the  well  it 
flowed  up  to  within  45  feet  of  the  top. 

It  Is  suggested  in  the  briefs  for  the  appel- 
lees that  the  lease  In  question  here  Is  very 
similar  to  the  Gartlan  lease  construed  in 
Steelsmltb  y.  Gartlan,  45  W.  Va.  27,  29  S.  E. 
978,  44  L.  R.  A.  107,  but  In  some  respects 
they  differ  widely.  In  the  Gartlan  lease  the 
consideration  expressed  was  only  $1,  while 
here  it  is  $50;  but  that  is  unimportant,  for 
It  is  eficpresBly  agreed  in  the  lease  that  the 
$50  Is  for  the  rent  for  one  year.  The  Gart- 
lan lease  did  not  bind  the  lessee  to  do  any- 
thing but  drill  one  well  on  the  premises.  It 
contained  no  covenant  to  pay  rent  even  for 
delay  in  putting  down  the  well.  By  reason 
of  Its  failure  to  impose  any  obligation  on  the 
lessee  to  do  anything  after  drilling  a  dry 
hole  and  his  abandonment  of  the  premises. 
It  was  held  that  the  lease  created  an  estate 
at  will,  and  the  lessor  had  the  right  to  lease 
the  land  to  another.  Here,  as-  has  been 
shown,  there  is  a  covenant  to  pay  rent  and 
one  of  the  pivotal  questions  In  construing 
the  lease  Is,  when  does  that  obligation  cease? 
If  It  continues  after  an  unsuccessful  effort 
to  find  oil,  or  after  It  is  found,  but  produc- 
tion is  abandoned.  It  has  never  ended,  un- 
less on  the  theory  of  abandonment  of  the 

'.  lease.  The  rent  Is  not  made  payable  In  ad- 
vance, nor  Is  any  time  fixed  for  its  payment, 
nor  does  the  lease  confain  a  clause  of  for- 
feiture.   If  the  completion  of  a  dry  hole  on 

'  the  premises  operates  a  cancellaUou  of  the 
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obligation  to  pay  rent  nnder  the  clause,  "It 
18  farther  agreed  that  -when  the  first  well  la 
completed  on  said  premises,  then  all  cash 
rentals  shall  cease,"  there  would  be  an  end 
of  all  obligations  or  covenants  on  the  part 
of  the  lessee,  for  he  Is  not  bound  to  drill  a 
second  well  by  the  terms  of  the  lease.  Such 
construction  would  class  this  lease  with  the 
Gartlan  lease,  and  abandonment  of  the  prem- 
ises after  putting  down  an  unproductive  well 
would  end  the  lease.  ▲  widely  different  view 
of  the  legal  meaning  of  the  lease  Is  the  one 
taken  by  the  lessees.  It  is  not  contended  for 
In  the  argument,  but,  as  It  serves  to  throw 
light  on  the  conduct  of  the  parties,  and  af- 
fects the  question  of  Intention,  so  vital  In 
determining  whether  there  has  been  an  aban- 
donment of  the  lease,  It  Is  here  given  and 
discussed.  Taking  the  meaning  of  the  clause 
last  quoted  to  be  that  the  completion  of  a 
diy  hole,  or  a  well  by  which  oil  Is  discovered, 
but  from  which  none  Is  produced,  operates 
an  extinguishment  of  the  obligation  to  pay 
rent,  and  vests  in  them  title  to  the  oil  in  the 
land,  the  lessees,  after  completing  this  well, 
refused  to  pay  any  more  rent,  and  denied 
that  any  was,  or  would  thereafter  become, 
due.  Both  Cox  and  Woody ard  Insisted,. after 
the  well  had  been  drilled,  that  they  were  not 
bound  to  pay  any  more  rent  Soon  after  the 
4th  day  of  June,  1899,  the  date  to  which  the 
rent  had  been  paid,  Swisher  wrote  Wood- 
yard  a  letter  In  reference  to  the  rent  and  the 
lease,  and  he  says  he  notified  him  that  the 
lease  was  forfeited.  Woodyard  admits  hav- 
ing received  a  letter  from  Swisher,  but  says 
he  does  not  remember  its  contents.  He  says 
that  on  another  occasion,  still  lat«,  he  saw 
Woodyard,  and  told  blm  that  the  lease  was 
forfeited,  and  Woodyard  insisted  that  under 
the  lease  he  was  to  pay  no  rent  after  the 
completion  of  a  well;  and  on  the  witness 
stand  In  this  case  he  still  insisted  that  he  was 
not  bound  to  pay  any  more  rent,  but  that  he 
was  entitled  to  hold  bis  lease  without  such 
payment.  On  the  24th  day  of  AuguA,  1900, 
Cox  made  Swisher  a  tender  of  the  rent  up 
to  June  4,  1900,  with  the  interest  thereon, 
but  he  coupled  it  with  a  protest  to  the  effect 
that  no  rent  was  due  htm.  This  position  of 
the  lessees  is  based  upon  the  assumption  that 
by  drilling  a  well  and  finding  oil  they  acquir- 
ed a  vested  Interest  in  the  oil  and  gas  In 
that  tract  of  land.  Until  oil  Is  discovered  in 
paying  quantities,  the  lessee  acquires  no  title 
nnder  such  lease.  It  simply  gives  a  right  of 
exploration.  Steelsmith  t.  Gartlan,  45  W. 
Va.  27,  29  8.  E.  978,  44  L.  R.  A.  107;  Oil 
Co.  T.  Fretts,  152  Pa.  451,  25  Atl.  732;  Plum- 
mer  v.  Iron  Co.,  160  Pa.  483,  28  AtL  853; 
Crawford  v.  Ritchie,  43  W.  Va.  252,  27  S. 
E.  220.  After  the  discovery  of  oil  in  paying 
quantities,  It  is  held  that  title  does  vest  in 
the  lessee,  but  there  is  no  case  which  goes 
so  far  as  to  announce  that  after  mere  dis- 
covery of  oil  the  lessee,  upon  the  assumption 
of  a  vested  interest  or  title,  may  cease  op- 
eration, refuse  to  develop  the  property,  tie 
up  the  oil  by  his  lease,  and  simply  hold  it 


for  speculative  purposes,  or  to  await  his  own 
pleasure  as  to  the  time  of  development.  A 
well-settled  principle  of  law  is  that  a  cop- 
tract  shall  be  construed  as  a  whole,  and  In 
the  light  of  the  purposes  and  objects  for  the 
accomplishment  of  which  it  was  made.  Oil 
leases  are  no  exertion  to  the  rule,  and,  as 
the  subject-matter  of  the  lease  la  peculiar  In 
Its  nature,  the  courts  have  given  this  princi- 
ple great  latitude  in  their  construction.  They 
are  executed  by  the  lessor  in  the  hope  and 
with  an  expressed  or  Implied  condition  that 
the  land  shall  be  developed  and  oil  produced. 
When  production  takes  place,  the  lease  is 
mutually  beneficial.  The  royalty  which  it 
is  stipulated  In  all  these  leases  that  the  land- 
owner shall  receive  Is  generally  the  moving 
cause  of  the  execution  of  the  lease.  If  there 
is  one  principle  that  is  asserted  In  Steelsmith 
v.  Gartlan  more  vigorously  and  with  more 
emphasis  than  any  other  it  Is  that  the'  lessee 
shall  proceed  to  make  the  lease  profitable  to 
both  parties,  and  that  he  shall  not  be  per- 
mitted to  tie  up  the  land.  "The  testing*  pro- 
vided for  was  manlfestiy  a  condition  upon 
which  the  lease  depended.  If  sodi  test 
showed  no  minerals,  then  the  contract  was 
at  an  end;  If  it,  on  the  other  hand,  showed 
the  presence  of  valnable  mines,  then  the 
lessees  were  bound  to  operate  them  In  good 
faith  tot  the  Joint  profit  of  themselves  and 
the  owners  of  the  fee.  Technical  words  are 
unnecessary  to  raise  a  condition.  If  a  fair 
and  reasonable  construction  of  the  instrument 
shows  that  a  lease  shall  depend  upon  the  do- 
ing or  not  doing  something  essential  to  the 
purposes  of  the  contract,  the  law  Implies  the 
condition."  Petroleum  Oa  ▼.  Coal,  Coke  * 
Mfg.  Co.,  89  Tenn.  381,  18  8.  W.  66.  "It 
would  be  unjust  and  unreasonable,  and  con- 
travene the  nature  and  spirit  of  the  lease,  to 
allow  the  lessee  to  continue  to  hold  his  term 
a  considerable  length  of  time  without  ■nalflpg 
any  efltort  at  all  to  mine  for  gold  or  other 
metals.  Such  a  constmction  of  the  rights 
of  the  parties  would  enable  him  to  prevent 
the  lessor  from  getting  his  tolls  under  the  ex- 
press covenant  to  pay  the  same,'  and  deprivs 
him  of  all  opportunity  to  work  tiie  mine  him- 
self or  permit  others  to  do  so.  The  law  does 
not  tolerate  such  practical  absurdity,  nor  win 
it  permit  the  possibility  of  such  Injustice." 
Conrad  v.  Morehead,  89  N.  O.  31.  "Forfei- 
ture for  nondevelopment  or  delay  la  essential 
to  private  and  public  Interest  in  rdation  to 
the  nse  and  alienation  of  property.  In  gen- 
eral, equity  abhors  a  forfeiture,  but  not  where 
it  works  equity  and  protecte  a  landowner 
from  the  laches  of  a  lessee,  whose  lease  is  of 
no  value  till  developed."  Munroe  v.  Arm- 
strong, 96  Pa.  307.  "The  landowner  is  en- 
titied  to  his  royalty  as  promptly  as  It  can 
be  had.  The  danger  of  drainage  from  his 
small  holding  Is  Increased  by  delay,  and  the 
resulting  damage,  not  being  susceptlMe  ot 
pecimiary  measurement.  Is  therefore  not 
compensable.  No  such  lease  should  be  so 
construed  as  to  enable  the  lessee,  who  has 
paid   no   consideration,    to   hold   it   merely 
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r«»  speculative  purposes,  without  doing  what 
he  stipulated  to  do,  and  what  was  clearly 
In  the  contemplation  of  the  lessor  when  he 
entered  into  the  agreement"  Hugglns  T.  Da> 
ley,  40  C.  O.  A.  19,  »9  Fed.  813,  48  L.  R.  A 
820.  "If  a  farm  is  leased  for  farming  pur- 
poses, the  lessee  to  dellTor  to  the  lessor  a 
share  of  the  crops  In  the  nature  of  rent, 
it  would  be  absurd  to  say,  because  there  was 
no  express  engagement  to  farm,  that  the 
lessee  was  under  no  obligation  to  cultivate 
the  land.  An  engagement  to  farm  in  a  prop- 
er manner  and  to  a  reasonable  extent  is 
necessarily  implied.  The  clear  purpose  of  the 
parties  to  this  lease  was  to  have  the  lands 
developed,  and  the  half-yearly  payments  and 
the  other  sums  stipulated  were  intended  not 
only  to  spur  the  operator,  but  to  compensate 
Ray  for  the-  operator's  delay  or  default" 
Ray  T.  Gas  ,Co..  138  Fa.  576,  20  AtL  10G5, 
12  U  R.  A  290,  21  Am.  St  Rep.  922.  "If 
oU  Is  found,  then  the  right  to  produce  be- 
comes a  vested  right  and  the  lessee  will  be 
protected  in  exercising  it  in  accordance  with 
the  terms  and  conditions  of  the  contract" 
Crawford  v.  Rltchey,  43  W.  Va.  252.  27  S.  B. 
220.  All  tibe  provisions  of  the  contract  must 
be  effective,  if  poeslble.  By  its  terms  this 
lease  is  to  be  in  force  toe  the  period  of  15 
years  from  Its  date,  and  as  much  longer  as 
the  premises  are  operated  for  oil  or  gas. 
Another  provision  is  that  the  lessor  shall 
have  one-eighth  of  the  oU  produced  and  ^50 
per  annum  for  each  gas  welL  It  Is  Just  as 
important  to  the  lessor  that,  when  discovery 
of  oil  is  made,  the  land  shall  yield  him  his 
royalty,  as  it  Is  that  discovery  shall  vest  in 
the  lessee  title  to  the  balance  of  the  olL 
If  the  lessee  shall  be  permitted  to  sit  down, 
and  refuse  to  produce,  after  discovery,  the 
lessor  loses  a  part  of  what  he  contracted  for. 
The  contract  bears  no  such  construction  as 
that  What  the  lessee  acquires  by  discov- 
ery is  the  light  to  produce  and  take  the  oil, 
paying  out  of  it  the  stipulated  royalty,  and 
not  title  to  the  oil  as  it  remains  in  the  land 
without  production.  Hence  this  provision 
that,  when  a  well  is  completed  on  the  prem- 
ises, all  cash  rentals  shall  cease,  must  be  tak- 
en to  mean  that  such  cash  rental  shall  cease 
only  when  a  producing  well  Is  completed  and 
operated  on  the  premises,  or  that  the  com- 
pletion of  a  nonproduclng  well  extinguishes 
the  obligation  to  pay  rent  and  places  the 
lease  within  the  principle  announced  in  Steel- 
smith  y.  Gartlan. 

Whieh  is  the  true  constructlcMiT  If  tt^t  fofw 
mer  be  taken,  it  must  be  said  that  after  the 
completion  of  this  well  the  lessor  had  his 
right  of  action  on  the  covenant  to  pay  rent, 
and,  as  the  lease  contains  no  clause  of  for- 
feiture, all  he  could  get  during  the  whole 
period  of  15  years  would  be  his  rent  of  60 
cents  an  acre,— $59.25  per  year,— if  the  les- 
sees should  determine  not  to  further  prose- 
cute their  right  of  exploration.  That  would  as 
effectually  tie  up  the  oil,  and  prevent  produc- 
tion by  the  landowner  or  anybody  else  for  a 
long  time,  as  the  construction  which  the  les- 


sees put  upon  the  lease;  but  in  so  construing 
it  the  strict  letter  of  the  contract  would  be 
adhered  to.  The  lessor  agreed  to  take  either 
the  production  of  oil,  yielding  him  ime-elghth, 
or  a  rental  of  60  cents  an  acre  for  each  year 
that  the  lease  may  remain  In  force  after  the 
first  year.  There  Is  no  provision  in  the  lease 
which  compds  the  lessee  to  drill  a  well  at  any 
particular  time,  and,  If  this  provision  stood 
alone,  unqualifled  by  any  other  clause  of  the 
lease,  the  drilling  of  a  well  might  be  deferred 
during  the  whole  i)eriod  of  15  years,  so  that 
the  lessor  would  receive  nothing  but  the  rent 
It  is  useless  to  enter  upon  a  discussion  of  the 
proper  construction  of  this  in  view  of  all  the 
other  provisions  of  the  lease  had  no  well  ever 
been  drilled;  for  one  has  been  drilled  under 
the  Tease,  and  that  makes  it  necessary  to  con- 
sider it  along  with  the  clause  providing  for 
extinguishment  of  the  rentals.  If  the  clause 
providing  for  the  payment  of  rent  shall  be 
construed  according  to  its  very  letter,  is  there 
any  reason  why  the  clause  providing  for  the 
extinguishment  of  rent  shall  not  be  construed 
In  the  same  way?  If  it  be  so  construed,  does 
It  not  mean  that  the  completion  of  any  well, 
producing  or  nonproduclng,  shall  put  an  end 
to  the  covenant  to  pay  rent?  If  the  parties 
meant  that  the  completion  of  a  well  to  so 
operate  should  be  a  producing  well,  why  did 
they  not  say  so  in  the  lease?  It  was  a  mat- 
ter of  great  importance  to  each  of  them.  ' 
Why  should  the  court  read  into  the  lease 
what  the  parties  did  not  put  In?  If  it  means 
that  the  completion  of  any  well  should  have 
that  effect,  they  contemplated  a  virtual  can- 
cellation of  their  respective  rights  under  the 
lease  with  the  completion  of  one  welL  One 
rule  of  construction  Is  that  every  clause  In  a 
lease  or  contract  shall  have  some  effect  tind  it 
is  presumed  that  it  was  Inserted  by  the  par- 
ties for  some  purpose.  If  a  producing  well 
was  in  the  contemplation  of  the  parties  when 
they  Inserted  this  clause,  they  dl^  a  vain  and 
useless  thing  \n  putting  it  In  the  lease.  No 
court  would  so  construe  this  lease  as  to  com- 
pel the  lessee  producing  oil  under  it  to  give 
the  lessor  his  royalty  and  rental,  too.  The 
rental  provision  in  the  lease  is  never  intended 
to  continue  after  the  production  of  oil  begins. 
The  completion  of  a  producing  well  would 
end  the  obligation  to  pay  rent,  and  this 
clause,  providing  for  its  extinguishment, 
would  be  useless  in  that  event  In  order  to 
find  any  reason  or  purpose  on  the  part  of 
these  parties  for  inserting  it.  It  must  be  held 
to  apply  to  a  nonproduclng  well  as  well  as  a 
productive  well,  and  thus  end  the  obligation 
to  pay  rent  In  either  event  But  a  careful 
inspection  of  all  of  that  portion  of  the  lease 
which  relates  to  the  payment  of  rent  will 
show  conclusively  that  this  Is  the  true  Inter- 
pretation of  Its  meaning.  It  Is  as  follows: 
"Second  paity  covenants  and  agrees  to  locato 
all  wells  BO  as  to  interfere  as  llttie  as  possi- 
ble with  the  cultivated  portions  of  the  farm; 
to  bury  gas  lines  two  feet  below  the  surface, 
when  uotlSed  so  to  do;  and  pay  all  damages 
to  growing  crops  by  reason  of  said  opera- 
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tlons;  and,  farther,  to  complete  one  well  on 
said  premises  within  one  year,  or  the  said  B. 
R.  Woodyard  shall  pay  to  said  Jacob  S. 
Swisher  rental  as  hereinbefore  provided.  The 
consideration  upon  which  this  lease  is  execut- 
ed aa  follows:  Fifty  dollars  cash  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  fifty  cents  per  acre  for  each  year 
that  this  lease  may  remain  in  force  after  the 
first  year;  but  it  is  agreed  and  understood 
that  the  fifty  dollars  paid  in  cash  is  to  pay  all 
rentals  on  this  lease  for  the  period  of  one 
year  from  the  date  hereof.  It  is  further 
agreed  that  when  the  first  well  is  completed 
on  said  premises  then  all  cash  rentals  shall 
cease."  Clearly,  it  only  means  to  make  cer- 
tain the  cessation  of  any  obligation  to  pay 
rent  after  the  completion  of  one  well.  If  the 
word  "and"  be  inserted  between  the  words 
"hereof"  and  "it,"  it  supplies  what  has  clear- 
ly been  omitted  by  mere  Inadvertence,  the 
link  which  connects  this  clanse  directly  with 
the  covenant  to  pay  rent,  and  makes  It  qual- 
ify that  clause.  The  covenant  to  pay  rent 
Itself  is  conditional  by  Ita  very  terms.  The 
IsBsee  agrees  "to  complete  one  well  on  said 
premises  within  one  year,  or"  pay  rent  as 
thereafter  provided.  The  provision  referred 
to  is  that  he  shall  pay  60  cents  per  acre  toe 
each  year  that  the  lease  should  remain  la 
force  after  the  first  year.  This  being  qualified 
by  the  clause  providing  for  the  cessation  of 
cash  rentals.  It  simply  means  that  the  rent 
shall  be  paid  for  each  year  that  the  lease  may 
remain  In  force  after  the  first  year,  but  no 
longer  than  the  completion  of  the  first  well 
on  the  premises.  This  makes  It  harmonize 
with  the  undertaking  to  complete  one  well 
on  the  premises  within  one  year,  or,  in  lieu 
of  completing  a  well  within  the  year,  pay 
rent  This  construction  not  only  harmonizes 
with  the  true  meaning  and  purport  of  the  en- 
tire provision  concerning  rent,  and  adheres  to 
the  very  letter  of  the  clause  Itself,  but  also 
embodies  and  enforce*  that  principle  of  law 
■0  universally  announced  by  the  courts,  aa 
shown  by  the  authorities  hereinbefore  cited 
and  quoted,  which  discourages  tying  up  and 
rendering  unproductive  the  vast  fields  of  min- 
eral wealth,  construes  every  contract  and 
lease  as  to  both  lessor  and  lessee  so  as  to 
best  promote  production,  development,  and 
progress,  and  frowns  upon  every  attempt  to 
evade  It  as  being  in  contravention  of  both 
good  morals  and  public  policy. 

Under  this  construction  it  may  be  said  that, 
had  the  lessees  found  this  well,  upon  its  com- 
pletion, to  be  a  dry  hole,  they  could  not  have 
gone  on  and  drilled  another,  and  continued 
their  exploration  for  oil,  without  making  a 
new  lease  or  contract  That  la  a  question 
which  nolthffr  this  court  nor  any  other  has 
ever  been  called  upon  to  decide.  How  far 
the  equitable  principles  which  the  courts  ap- 
ply in  all  cases  Involving  rights  under  oil 
leases  might  be  applied  for  the  relief  of  one 
who  is  prosecuting  his  search  la  good  faitli 
and  with  diligence  and  at  great  expense,  re- 
mains to  be  seen  when  such  a  case  shall  pre- 


sent itself.  Such  waa  not  the  case  of  Steel- 
smith  T.  Oartlan,  noe  is  It  true  of  this  case. 
It  is  by  no  means  conclusive  of  the  questioa 
of  abandonment  that  the  lessees  insisted  that 
their  lease  was  not  forfeited,  that  there  were 
some  Circumstances  which  rendered  it  incon- 
venient for  them  to  continue  the  work  of  ex- 
ploration, and  that  Oox  made  some  effort  to 
have  the  alleged  defective  title  of  Swisher 
perfected.  All  this  Is  consistent  with  the  in- 
tention to  continue  the  work  of  exploration, 
but  it  Is  equally  consistent  with  the  Inten- 
tion merely  to  endeavor  to  hold  onto  the 
lease  without  doing  any  work  under  it — a 
thing  which  the  policy  of  the  law  does  not 
permit  unless  the  right  to  do  so  is  absolutely 
fixed  and  secured  by  the  terms  of  the  con- 
tract; and  even  then  it  is  not  always  per- 
mitted. In  Hugghis  T.  Daley,  40  C.  C.  A. 
12,  99  Fed.  606,  48  L.  R.  A.  320,  an  lUiterate 
farmer  leased  his  land  for  the  term  of  five 
years,  and  the  lease  contained  this  clause: 
"Provided,  however,  that  a  well  shall  be  com- 
menced upon  the  above-described  premises 
within  thirty,  and  completed  within  ninety, 
days  from  the  date  hereof;  and.  In  case  of 
failure  to  comm«ice  and  complete  aald  well 
as  aforesaid,  the  lessee  shall  pay  to  the  lessor 
a  forfeiture  of  fifty  dollars."  Of  this  lease 
the  court  said:  "The  proof  Is  clear  that  he 
never  inteaided  to  drill  the  well  within  the 
time  stipulated.  This  proviso  was  written  by 
tiie  lessee  evidently  for  purposes  of  decep- 
tion. He  knew  that  the  object  of  the  lessw 
was  to  secure  diligent  search  for  oil,  and  he 
was  'keeping  the  word  of  the  promise  to  the 
ear  and  breaking  it  to  the  hope';  akUlfnlly 
turning  it  Into  a  mere  speculative  lease  bind- 
ing the  lessw  and  leaving  himself  free.  It 
would  be  unconscionable  to  hold  the  lessor 
bound."  These  excuses  and  pretenses  of  the 
lessees  must  be  taken  in  connection  with  the 
other  facts  disclosed  by  the  evidence  In  de- 
termining whether  they  had  laid  aside  their 
purpose  to  go  on  in  good  faith  and  diligence 
to  develop  that  land,  and  were  simply  mak- 
ing such  pretense  of  preparation  so  to  do  as 
would  enable  them  to  say  that  they  still  ea- 
tertalned  such  purpose,  or  were  actually 
using  diligence,  and  doing  what  it  was  rea- 
sonably and  fairly  in  their  power  to  do  to 
render  the  lease  productive.  Having  drilled 
k  well,  which,  according  to  their  own  repre- 
sentation, would  have  produced  on  In  paying 
quantities,  if  protected,  they  allowed  it  to  fill 
up,  and  become  absolutely  worthless,  accord- 
ing to  the  uncontradicted  testimony  In  this 
case.  This  undoubtedly  shows  an  abandon- 
ment of  the  purpose  expressed  by  Mobley  to 
drill  other  wells  to  be  connected  with  this 
one,  and  ail  operated  by  the  same  power.  It 
Is  further  shown  by  the  fact  that  Pearson, 
whom  be  intended  to  employ  to  do  that 
work,  was  never  requested  to  begin  it,  but 
was  allowed  to  move  his  machinery  away, 
living  nothing  except  a  mere  hole  in  the 
ground  to  indicate  that  anything  had  been 
done  upon  the  premises.  While  a  lack  of 
water  may  hare  delayed  the  work  of  dean' 
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Ing  out  tbe  well,  putting  In  tbe  tubing,  and 
pumping  It,  no  attempt  Is  made  to  show  any 
reason  for  the  failure  to  put  In  sufficient 
.  casing  and  otherwise  protect  the  well  from 
caving  in  and  becoming  filled  up  with  ob- 
structions. After  leaving  the  premises  in 
the  fall  of  1898,  Mobley  never  returned.  Cox 
never  came  upon  the  lajid,  nor  sent  anybody 
else  to  It,  until  in  April,  1900,— very  nearly 
the  date  on  which  the  lease  executed  to  Bell 
was  recorded.  At  that  time  developm^it 
and  exploration  for  oil,  which  had  not  been 
active  in  that  community  for  some  time,  were 
resumed,  and  there  was  considerable  excite- 
ment. These  circumstances,  no  doubt,  had 
much  to  do  with  the  effort  on  the  part  of 
Cox  to  resume  work  on  the  lease.  But  that 
effort  came  long  after  the  time  when  they 
should  have  been  at  work  on  the  land,  or 
doing  something  to  evidence  a  purix>se  to  de- 
velop It,  and  long  after  the  occurrences  whldi 
conclusively  show  an  intent  on  their  part  to 
abandon  the  lease.  The  theory  that  the  les- 
sees, for  a  long  time  after  tbe  completion  of 
tbe  well,  had  no  Intention  to  go  on  with  the 
Work,  but  were  simply  trying  to  hold  'the 
lease  without  doing  anything  under  it  finds 
strong  support  in  the  meaning  which  they 
put  upon  the  lease.  Under  their  misconceiK 
tlon  of  it  they  claimed  tbe  right  to  hold  it, 
and  take  their  own  time  In  which  to  de- 
velop the  land.  Prompt  and  vigcHwu  work 
on  a  new  weU  after  abandoning  the  one  put 
down,  being  in  possession  of  the  premises 
under  a  lease,  wbich,  by  its  own  terms,  bad 
no  binding  force  upon  either  party  after  tbe 
comidetlon  of  one  well,  might  have  entitled 
them  to  stand  upon  tbe  equity  of  the  case; 
hai  certainly  they  are  not  entitled  to  do  so 
aftor  bavins  delayed  action  for  more  than 
18  months,  under  circumstances  which  strong- 
ly indicate  an  intention  to  indefinitely  aban- 
don further  work  on  tbe  premises. 

These  views  result  in  the  afilrmauce  of  tbe 
decree. 

(51  W.  Va.  B98) 

NCTTBR  V.  BROWN  et  sL* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  29,  1902.) 

PRINCIPAL— AOREBMBNTS  OP  AOENT— RBFOR- 
MATION  OP  CONTRACT. 

1.  A  principal  is  bound  by  the  agreements, 
representations,  concealments,  and  mistakes  of 
his  SKent,  made  as  a  part  «f  th*  res  gestae  of 
the  transaction. 

2.  The  jurisdiction  of  equity  to  reform  writ- 
ten instruments,  where  there  is  a  mutual  mis- 
take, or  mistake  on  one  side  and  fraud  or  in- 
equitable conduct  on  the  other,  if  the  evidence 
be  sufficiently  coi^ent  to  tborouKhly  satisfy  the 
mind  of  the  court,  is  ful^  established  and  un- 
doubted. 

3.  Laches  cannot  be  imputed  to  one  in  the 
peaceable  possession  of  land  nnder  an  equitable 
title  for  delay  in  resorting  to  a  eoart  of  equity 
for  protection  against  the  legal  title,  since  poB- 
session  is  notice  of  equitable  ri^bts,  and  be  need 
assert  them  only  when  he  finds  occasion  to  do 

BO. 

(Syllabus  by  the  Court.) 


*RpbeiirIng  denied. 


Appeal  from  drcnlt  court,  Harrison  coun- 
ty; John  W.  Mason,  Judge. 

Bill  by  Cordelia  Nutter  against  Beeson  H. 
Brown  and  others.  Decree  for  plaintiff,  and 
defendants  appeal    Reversed. 

M.  F.  Snider,  B.  O.  Smith,  and  B.  A.  Bran- 
non,  for  appellants.  John  Bassel  and  W. 
Scott,  for  appellee. 

DENT,  P.  Cordelia  Nutter  appeals  from 
a  decision  of  the  circuit  court  of  Harrison 
county  dismissing  her  bill  in  chancery,  filed 
against  Beeson  H.  Brown  and  others,  for 
the  purpose  of  having  tbe  words  "oil  and 
gas"  stricken  out  of  a  deed  executed  by  her 
to  him  on  the  26th  day  of  June,  1890,  con- 
veying to  him  the  coal  under  a  certain  tract 
of  land  held  by  her  as  her. separate  prop- 
erty. In  her  bill  plaintiff  insists  that  when 
one  James  M.  Plant,  acting  as  agent  for  the 
defendant,  and  at  the  same  time  as  a  notary 
public,  presented  her  both  the  original  option 
and  tbe  deed  for  her  signature,  and  read 
them  to  her,  the  words  "oil  and  gas"  w^re 
therein,  and  that  betoxe  she  signed  them 
she  insisted  they  should  be  stricken  out, 
and  said  Plant  agreed  to  and  did  strike 
them  out  In  her  evidence  she  testifies  she 
could  not  read  or  write,  and  that  when  the 
papers  were  presented  to  her  for  ber  signa- 
ture she  declined  to  sign  them  unless  the 
wocds  "oil  and  gas"  were  stricken  out  ss 
she  bad  no.  agreed  to  sell  and  convey  the 
defendant  the  oil  and  gas  underlying  the 
land;  that  Plant  at  once  agreed  that  they 
should  be  stricken  out  and  went  through  the 
mcUon  of  erasing  them,  and  when  she  sign- 
ed both  tbe  option  and  deed  she  supposed 
they  were  erased,  as  she  relied  implicitly  on 
Plant's  statement  with  regard  thereto,  and 
she  signed  the  papers  under  this  belief;  that 
she  never  knew  any  better  until  after  she 
leased  tha  land  for  oil  and  gas,  when  the 
lessee,  upon  investigating  .the  matter,  gave 
up  his  lease,  because  he  had  found  out  that 
defendant's  deed  included  the  oil  and  gas; 
that  as  soon  as  she  received  this  Information 
she  went  to  see  the  defendant  and  tried  to 
get  blm  to  correct  It  and  he  refused  to  do 
so>  that  this  was  not  quite  three  years  prior 
to  tbe  Institution  of  this  suit;  that  she  again 
leased  it  to  Garrett  and  Amett  who  agreed 
to  be  responsible  for  this  litigation.  James 
M.  Plant  testifies  that  be  was  the  agent  of 
the  defendant;  that  when  be  took  the  option 
to  the  plaintiff  to  be  executed,  she  and  her 
husband  both  objected  to  signing  it  unless 
the  words  "oil  and  gas"  were  stricken  out 
and  he  agreed  to  do  sa;  that  he  does  not 
remember  whctlier  they  were  stricken  out  oi 
not  but  such  was  the  atrreement;  that  ac- 
cording to  his  memory  tbe  words  "oil  and 
gas"  were  not  In  the  deed  when  It  was 
signed;  that  the  defendant  Instructed  him.  If 
the  parties  asked  him  to  read  the  deed  beforn 
signing  it  to  skip  tbe  words  "oil  and  gas," 
and  he  declined  to  do  so,  saying  that  if  tbe 
parties  did  not  Insist  on  his  reading  the  deed 
he  would  not  do  so.    Ttte  defendant  does  not 
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testify.  The  option  sbows  the  words  "oil 
and  gas"  printed  in  it,  unerased.  Tlie  deed 
shows  them  Interlined  and  unerased.  With 
the  exception  of  some  few  matters  of  con- 
tradiction, this  is  all  the  evidence  touching 
on  the  controversy. 

The  defendant,  by  demurrer  and  answer, 
relies  on  two  grounds  to  defeat  plaintiff's 
suit,  to  wit:  failure  of  proof  and  laches  in 
bringing  suit  As  to  the  first  of  these 
grounds,  It  la  fully  established  that  it  was 
agreed  at  the  time  of  the  execution  of  the 
papers  that  the  words  "oil  and  gas"  were  to 
be  stricken  out,  and  that  plaintiff  understood 
that  it  had  been  done.  By  this  agreement 
defendant  is  bound,  because  made  on  his 
part  by  his  agent  It  is  the  same  as  though 
made  by  himself,  for  It  was  a  part  of  the 
res  gestfe.  Story,  Ag.  H  135,  139.  The 
fraudulent  or  negligent  statements,  misrep- 
resentations, and  concealments,  when  part 
of  the  res  gestae,  as  well  as  the  positive  acts, 
misrepresentations,  declarations,  and  admis- 
sions of  an  agent  are  binding  on  the  prln- 
cipaL  Therefore,  to  take  the  most  charita- 
ble view  of  the  matter,  the  failure  to  erase 
the  words  "oil  and  gas"  was  a  mere  over- 
sight of  the  agent  although  he  was  directed 
by  the  principal  to  leave  them  in  by  conceal- 
ment if  he  could  possibly  do  so.  He  claims 
that  be  left  them  in  by  oversight  or  neglect 
It  Is  not  shown  In  evidence  that  the  defend- 
ant purchased  or  paid  anything  for  the  oU 
or  gas.  He  was  buying  the  coal,  and.  If  be 
could  get  the  oil  and  gas  thrown  in,  he  would 
take  it  His  sole  reliance  in  this  case  is  on 
the  fact  that  they  appear  in  the  papers  by 
the  confessed  mistake  of  his  agent  He  does 
not  claim  that  be  bought  and  paid  for  them, 
bot  that,  because  of  their  valueless  charac- 
ter at  the  time,  the  plaintiff  was  willing  to 
let  them  go  to  secure  the  sale  of  her  coaL 
There  is  no  evidence  to  sustain  this  conten- 
tion. On  the  contrary,  the  evidence  is  whol- 
ly against  it  When  the  plaintiff  found  out 
that  defendant's  agent  had  made  this  mis- 
take, she  asked  defendant  to  correct  It  This 
be  refused  to  do.  The  fraud,  therefore,  does 
not  consist  In  the  original  leaving  of  the 
words  in  the  papers  by  oversight;  but  It  is 
in  the  refusal  to  correct  the  matter  when 
called  to  his  attention,  and  the  determination 
to  take  advantage  of  a  mistake  made  by  his 
agent  m  though  it  were  made  by  himself. 
He  may  have  been  Innocent  of  all  Intention 
to  defraud  in  the  beginning,  notwithstanding 
the  undenled  statement  that  be  desired  bis 
agent  to  deceive  his  grantors  by  concealment 
If  possible.  Being  informed  of  the  mistake, 
it  became  his  duty  to  correct  it;  and  he  is 
Just  as  guilty  in  the  eyes  of  the  law  in  try- 
ing to  take  advantage  of  It  as  though  it  were 
an  intentional  fraud  from  the  beginning,  and 
if  his  agent  left  the  words  in,  purposely  and 
deceptively,  to  defraud  the  plaintiff,  defend- 
ant Is  responsible  therefor.  The  papers  them- 
selves have  but  little  weight  as  evidence, 
for  It  is  admitted  that  the  words  "oil  and 
gas"  were  in  them  at  the  time  they  were 


presented  for  signature,  and  It  was  agreed 
between  the  parties  that  they  should  be 
stricken  out  No  one  denies  this  agreement 
The  papers  merely  show  that  for  some  rea- 
son It  was  not  carried  out  in  good  faith 
by  the  defendant  either  purposely  or  by 
mistake.  No  witness  testifies  that  they  were 
rightfully  left  In  the  deed.  The  defendant 
is  silent  on  this  question,  and  his  agent  who 
should  have  stricken  them  out  testifies  to 
the  contrary. 

It  is  claimed  that  Plant's  evidence  should 
be  given  but  little  weight  as  It  tends  to  Im- 
peach bis  certificate  of  acknowledgment 
Under  our  present  statute  a  certificate  of 
acknowledgment  is  only  prima  facie  evidence 
of  the  facts  certified  therein.  This  provision 
was  first  enacted  into  onr  statute  law  by  sec- 
tion 6,  c.  73,  Code  1868,  and  has  been  carried 
down  to  the  present  time,  In  section  6,  c. 
78,  Oode  1898.  It  seems  to  have  been  entire- 
ly overlooked  and  disregarded  in  the  case 
of  Rollins  V.  Menager.  22  W.  Va.  461;  also 
in  the  case  of  Pickens  r.  Knisely,  29  W.  Va. 
1,  11  S.  B.  832,  6  Am.  St  Rep.  S22,  al- 
though the  certificate  in  the  latter  case  bears 
date  prior  to  the  time  the  Code  of  1868 
became  operative.  These  cases  follow  Hark- 
1ns  V.  Forsyth,  11  Leigh,  291,  -and  hold  the 
recitals  in  the  certificate  of  acknowledgment 
of  a  married  woman  to  be  Judicial  In  their 
nature,  and  conclusive,  and'  oral  evidence, 
either  b^  the  ofilcer  or  otherwise,  is  not  ad- 
missible to  impeach  the  same,  except  in  cases 
of  fraud  or  duress,  and  there  should  have 
been  added  mistake,  accident  or  other  ad- 
ventitious circumstance.  A  different  rule 
must  prevail  where  the  statute  provides  that 
the  certificate  shall  be  prima  fade  evidence 
of  the  facts  therein  stated.  1  O.  U  P.  618. 
As  this,  however,  la  a  question  of  fraud  and 
mistake  as  between  the  original  parties  to 
the  deed,  involving  no  innocent  third  party, 
and  the  officer  was  acting  as  agent  of  the 
grantee,  his  evidence  Is  undoubtedly  compe- 
tent Davis  T.  Monroe.  187  Pa.  212,  41  AU. 
44,  87  Am.  St  Rep.  581.  His  evidence  ordi- 
narily would  be  of  little  weight  for  he  con- 
victs himself  of  fraud,  and  the  court  is  left 
to  decide  as  to  whether  he  was  guilty  of  par- 
ticipation of  fraud  In  the  first  place  w  is  at- 
tempting to  perpetuate  a  fraud  by  bis  evi- 
dence. He  claims  that  the  leaving  of  the 
words  "oil  and  gas"  in  the  papers  was  an 
oversight  or  mistake  on  his  part  As  his  evi- 
dence is  unlmpeached,  he  is  entitled  to  the 
presumption  of  honesty.  The  fact  that  he 
testifies  that  he  was  under  instructions  from 
bis  principal  to  leave  these  words  in  by  con- 
cealment tends  to  show  that  he  left  them  In 
purposely;  but  this  is  insufficient  to  over- 
come his  positive  statement  that  he  left  them 
In  by  mistake.  This  undenled  instruction 
from  his  principal  shows  that  he  was  not 
bargaining  for  the  "oU  and  gaa";  but  if. 
by  deceitful  means  or  otherwlae^  witboat 
openly  purchasing  them,  he  could  obtain 
them,  he  was  willing  to  accept  them,  with- 
out regard  to  the  means  employed.    He  does 
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not,  as  a  witness,  claim  that  be  purcbased 
them,  or  that  be  Is  out  anything  by  reason 
thereof.  Davis  y.  Monroe,  cited.  Is  In  all 
points  similar  to  the  present  case,  except  the 
fraud  in  that  case  arose  In  its  Inception,  while 
this  originally  was  a  mistake,  and  it  only 
becomes  fraudulent  from  the  fact  that  the 
defendant  is  willing  to  profit  thereby.  This 
being  a  purely  equitable  demand,  the  statute 
of  limitations  has  no  application. 

Nor  Is  the  plaintiff  barred  by  laches.  The 
doctrine  of  laches  is  founded  upon  prejudice 
to  the  defendant  He  has  suffered  none. 
The  witnesses  to  the  actual  transaction  are 
all  lirlug.  The  testimony  of  those  dead  could 
not  aid  him  in  the  least.  He  gave  nothing 
for  the  property,  and  Is  in  statu  quo  without 
putting  him  there.  The  rights  of  iimocent 
third  parties  have  not  intervened.  The  fact 
that  plaintiff  relied  on  the  statements  of  his 
agent  until  their  falsity  was  brought  to  her 
attention  by  her  grantee  cannot  be  taken  ad- 
vantage of  by  him.  No  man  can  take  ad- 
vantage of  his  own  wrong  or  duplicity  against 
those  who  assume  he  is  honest  and  trust 
him  accordingly.  Not  until  his  duplicity  is 
brought  home  to  them  by  facts  which  put 
them  on  their  guard  can  laches  be  imputed 
to  them.  She  trusted  htm,  and  continued 
that  trust  until  the  knowledge  that  she  had 
been  deceived  was  brought  home  to  her.  She 
having  been  deceived  by  them,  he  cannot 
take  advantage  of  the  acts  of  himself  or  his 
agent.  It  is  said  that  she  had  the  same 
means  of  Information  he  possessed.  This 
Is  not  true,  for  she  did  not  know  that  he 
would  take  advantage  of  her.  If  she  had 
known  It,  she  would  have  been  placed  on  her 
guard,  and  his  agent  could  not  have  misled 
her.  Keal  Estate  Co.  v.  Claiborne,  97  Va. 
734,  750,  S4  S.  E.  900.  Nor  does  the  doctrine 
of  laches  apply  in  this  case.  In  my  opinion; 
for  she  was  in  possession,  claiming  both  the 
legal  and  equitable  title,  and  bis  deed  was  a 
mere  cloud  on  her  title.  18  Am.  &  Eng.  Ene. 
Law,  IZL  On  page  125  of  the  last  citation 
it  is  said:  "Laches  will  not  be  imputed  to 
one  in  peaceable  possession  o{  property  for 
delay  in  resorting  to  a  court  of  equity  to  es- 
tablish his  right  to  the  legal  tltlev  The  pos- 
session is  notice  to  all  of  the  possessor's  equi- 
table rights,  and  he  need  only  assert  them 
when  he  may  find  occasion  to  do  so."  Week- 
ly ▼.  Hardesty,  48  W.  Va.  89,  35  S.  B.  880; 
Coal  Co.  V.  Doran,  142  U.  a  417,  12  Sup.  Ct. 
2.30,  35  L.  Ed.  1063;  Ruckman  y.  Cory,  129 
D.  S.  387,  9  Sup.  Ct  316,  32  L.  Ed.  728;  MiUs 
y.  Lockwood,  42  111.  Ill,  118;  Maders  v. 
Lawrence,  49  Hun,  861,  2  N.  Y.  Supp.  159; 
Wiswall  y.  Hall,  3  Paige,  313;  Hall  v.  Erwln, 
CO  Barb.  349.  The  plaintiff's  possession  of 
tlie  land,  including  the  oil  and  gas,  has  never 
been  disturbed.  Defendant  did  not  attempt 
to  assert  his  title  thereto  until  after  she  had 
leased  the  same,  and  her  possession  is  stUl 
undisturbed;  for  the  South  Penn  Oil  Compa- 
ny would  not  attempt  to  develop  the  same 
until  they  bad  direct  authority  from  ber  to 
do  so. 


The  law  being  plainly  against  tibe  defend- 
ant the  court  cannot  do  otherwise  than  re- 
verse the  decree  complained'  of,  and  enter  a 
decree  reforming  the  deed  In  controversy  by 
striking  therefrom  the  words  "oil  and  gas" 
as  Interlined  therein,  and  remand  the  case 
for  disposition  of  the  funds  In  the  hands  of 
the  special  recetver,  which  Is  accordingly 
done. 

POFrBNBAllGEB,  1.  I  concur  In  the  de- 
cision of  this  case  for  the  reason  tha^  the 
defendant  has  failed  to  testify  and  exculpate 
himself  from  the  charge  concerning  directions 
as  to  the  method  of  obtaining  options  and 
conveyances  of  oil  and  gas,  and  as  to  wheth- 
er there  Is  a  mistake  In  the  deed.  His  si- 
lence may  be  due  wholly  to  his  belief  that 
his  contradiction  of  this  testimony  Is  unnec- 
essary, or  that  it  is  not  such  as  calls  upon 
him  to  speak,  and  he  may  be  enthrely  guilt- 
less of  what  is  charged.  But  the  court  can- 
not act  as  his  guardian  or  protector  in  re- 
spect to  a  thing  which  he  should  have  done, 
if  it  could  have  been  done,  and  speak  for 
him.  In  the  absence  of  his  silence,  the  evi- 
dence would  be  far  from  satisfactory.  There 
are  few  cases  in  which  deeds  and  other  sol- 
emn writings  have  been  permitted  by  the 
courts  to  be  contradicted  and  altered  or  can- 
celed upon  oral  testimony,  when  the  evidence 
did  not  show  admission  on  the  part  of  the 
defendaiit  of  mistake  or  fraud,  or  show  facts 
and  circumstances  from  which  such  admis- 
sion was  clearly  inferable. 

BRANNON,  J.  I  acquit  Brown  of  any 
fraud.  My  opinion  is  that  Plant  took  the 
option  from  Mrs.  Nutter,  using  a  printed 
form  including  coal,  oil,  and  gas,  and  that 
when  Chapin  drew  the  deed  he  used  a  printed 
blank  having  only  coal  In  its  granting  clause, 
and  interlined  "natural  gas  and  oil"  to  agree 
with  the  option.  It  Is  not  claimed  that 
Brown  was  present  when  either  option  or 
deed  was  executed.  Plant  took  them.  Brown 
merely  found  the  instruments  as  they  were.. 
But  tiiough  this  is  the  case,  there  stands  the 
evidence  of  Mrs.  Nutter  that  she  refused  to 
sign  with  oil  and  gas  In  the  option,  and  di- 
rected the  words  "natural  gas  and  oil"  to  be 
stricken  out  There  stands  the  evidence  of 
Brown's  agent.  Plant  that  Mrs.  Nutter  did 
so,  and  that  he  so  promised  to  change  the 
option.  This  u  confirmed  by  young  Nutter, 
who  says  his  father  refused  to  sign  the  deed 
with  those  words  in.  There  stands  the  evi- 
dence of  a  disinterested  witness.  Flowers, 
showing  that  Mrs.  Nutter  went  to  Brown  to 
protest  against  oil  and  gas  being  in  the  op- 
tion, and  demanding  that  tliey  be  waived  by 
Brown.  There  stands  the  fact  that  Mrs.  Nut- 
ter gave  a  deed  of  trust  to  some  one  except- 
ing only  coal,  not  oil  and  gas,  a  strong  cir- 
cumstance to  show  that  she  believed  she  had 
not  optioned  oil  and  gas. 

Can  we  arbitrarily  reject  and  discredit  this 
evidence    without    any     adverse     showing? 
True,  there  are  certain  features  of  improba- 
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bittty  in  the  evidence;  but  that  eividence  of 
PlowerB  and  the  deed  of  trust  confirm  cir- 
cumstantially the  evidence  of  Mrs.  Nutter 
and  Plant  In  the  specific  point  that  oil  and 
gas  were  not  to  be  in  the  option,  and  of 
course  the  deed  must  follow  the  option. 
There  remains  the  fact,  discarding  Intention- 
al fraud,  that  the  option,  by  Plant's  mistake 
in  omitting  to  erase  those  words,  does  not 
do  what  It  was  Intended  to  do.  This  point 
we  cannot  change,  unless  we  arbitrarily  di»- 
regaid  evidence. 

As  to  laches.  I  would  apply  It,  If  Brown 
had  given  evidence  that  the  Interview  witli 
Mrs.  Nutter  was  In  1893;  but  under  the  evi- 
dence time  Is  too  short. 

(100  Va.  619) 

BBOWN  T,  NORFOLK  &  W.  BY.  00. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 

20,  1902.) 

LIBBIr-PRrVIL.EOBD  COMMUNICATION— 
MALICB— BVIDENCE. 

1.  The  publication  of  au  order  discharging 
an  employs  6t  a  railroad  with  the  statement 
that  he  had  been  dismissed  for  intimating  that 
an  officer  of  the  company  had  used  insulting 
langoage  in  speaking  of  another  officer,  auil 
that  such  intimatiou  was  untrue,  which  order 
was  published  after  iuqniry  and  Investigation, 
was  a  privileged  communication. 

2.  Where  a  communication  is  privileged,  the 
party  concerning  whom  it  is  made  has  the  bur- 
den of  proof  of  showing  that  the  party  making 
it  availed  himself  of  the  occasion  not  for  the 
purpose  of  protecting  his  iutereeta,  but  to  giati- 
ty  his  malice. 

3.  A  statement  published  by  a  railroad  com- 
pany that  an  employe  had  l>een  dismissed  for 
lutiipating  that  an  officer  of  the  company  had 
made  insulting  reflections  as  to  another  officer, 
which  was  proved  to  be  nntme,  do<>8  not  show 
lauguage  bo  violent  or  so  disproportioned  to  the 
occasion  as  to  raise  an  inference  of  malice,  no 
extrinsic  evidence  of  malice  being  shovm. 

Error  to  circuit  court,  Pulaski  county. 

Action  by  H.  M.  Brown  against  the  Nor- 
folk &  Western  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  et' 
ror.    Affirmed. 

X  0.  Wysor  and  D.  8.  Pollock,  for  plain- 
tiff In  error.  A.  A.  Phlegar,  for  defendant 
in  error. 

KEITH,  P.  Plaintiff  In  error,  Brown,  had 
been  a  fireman  In  the  employment  of  the 
Norfolk  &  Western  Railway  Company  for 
several  years,  and  was  well  esteemed.  In 
July,  1898.  he  was  directed  to  take  an  en- 
glue  from  Radford  to  Bluefleld,  to  be  used  in 
drawing  an  excursion  train.  This  engine  had 
been  standing  in  the  roundhouse  at  Radford 
without  protection,  and  was  In  a  rusty  and 
filthy  condition.  Brown  endeavored,  as  he 
states,  to  clean  It  by  the  use  of  oil  and  waste 
cotton,  but  was  unable  to  do  so.  When  the 
engine  arrived  at  Roanoke,  Its  condllion  was 
reported  to  Henretta,  the  road  foreman  of 
engines,  who  summoned  Brown  before  him. 
Brown  reported  to  Henretta  In  obedience  to 
the  summons,  and  stated  to  him  that  be  bad 
done  bis  best  with  the  means  at  his  disposal, 

f  t.  S«e  Libel  and  Slander,  vol.  32,  Cent  Dig-  I  ISO. 


and  thereupon,  as  Brown  alleges,  Henretta 
used  the  following  language:  "Newman 
(meaning  S.  D.  Newman,  a  master  mechanic 
In  the  employment  of  the  railway  company), 
the  damn  son  of  a  bitch.  Is  the  cause  of  all 
this  trouble.  He  ought  to  have  had  that  en- 
gine jacket  lyed  off,"— meaning  that  he  ought 
to  have  bad  It  washed  with  lye,  in  order  to 
remove  the  rust  and  flltb.  Brown  repeated 
the  remark  which  Henretta  was  alleged  to 
have  made  in  the  presence  of  several  other 
employ&B  of  the  railway  company,  and  it  was 
finally  communicated  to  Newman.  There- 
upon Newman  called  upon  Brown  witb  refer- 
ence to  It,  and  Brown  gave  him  a  written 
statement  of  the  occurrence  as  above  nar- 
rated. When  Newman,  shortly  thereafter, 
met  Henretta,  he  asked  him  about  this  state- 
ment, and  Henretta  denied  It  and  asked  him 
to  get  a  written  statement  from  Brown,  and 
send  it  to  him,  which  was  done.  Henretta 
also  got  a  statement  from  Dlckerson.  who 
was  present  at  the  Interview  between  Brown 
and  himself,  and  then  wrote  to  Pearce,  divi- 
sion master  mechanic,  the  following  letter: 

"The  attached  papers  are  self-explaining. 
I  have  only  to  state  that  Fireman  H.  M. 
Brown  has  told  a  deliberate  lie.  Mr.  Dicker- 
son  was  witness  to  all  my  remarks  when  I 
was  investigating  Fireman  Brown's  neglect 
to  properly  clean' engine  706.  His  statement 
is  attached.  The  papers  are  handed  you,  that 
proper  discipline  may  be  applied.  Yours 
truly,  P.  B.  Henretta." 

Pearce  looked  into  the  matter,  and  report- 
ed the  result  of  his  Inquiry  In  the  following 
letter  to  W.  H.  Lewis,  superintendent  of  mo- 
tive power: 

"Further  concerning  the  case  of  engine  No. 
706,  which  you  will  remember  came  out  on 
an  excursion  train  In  a  very  dirty  condition, 
fireman  claiming  be  worked  two  hours  clean- 
ing the  engine,  and  englneman  stating  that 
he  put  ten  minutes  on  it,  please  note  attach- 
ed, from  which  It  appears  that  Fireman 
Brown  tried  to  get  even  by  intimating  that 
Mr.  Henretta  had  cast  reflections  on  the  fe- 
male ancestry  of  Mr.  Newman,  and  lied  about 
the  matter.  I  think,  under  circumstances, 
that  Mr.  Brown's  services  should  be  dis- 
pensed with  without  further  consideration. 
J.  8.  Pearce,  D.  M.  M." 

W.  H.  Lewis,  as  a  result  of  his  Investiga- 
tion, published  the  following  order: 

"A  fireman  has  been  dismissed  from  the 
service  for  intimating  that  an  ofilcer  of  the 
company  had  cast  reflections  upon  the  an- 
cestry of  another  officer,  whldi  was  proved 
to  be  untrue." 

For  the  publication  of  this  order  the  Nor- 
folk &  Western  Railway  Company  was  sued. 
The  Jury  rendered  a  verdict  against  the  de- 
fendant for  $5,000.  Subject  to  the  Judgment 
of  the  court  upon  the  demurrer  to  the  evi- 
dence, the  court  entered  Judgment  for  the  de- 
fendant, and  the  case  Is  before  us  upon  a 
writ  of  error  awarded  upon  the  petition  of 
the  plaintiff.  Brown. 

The  contention  of  the  railway  company  I* 
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that  the  order  Issued  by  Lewis  discharging 
Brown  from  the  service  of  the  company  and 
assigning  the  rea^n  for  his  action  was  a 
privileged  communication,  for  which  the  de- 
fendant in  error  is  not  liable  In  damages,  Tm« 
less  the  publication  was  malicious;  that  the 
company  acted  in  good  faith,  after  due  in- 
Testigatlon,  and  was  Inspired  by  no  other 
motive  than  a  desire  to  promote  the  efficiency 
of  its  service,  and  to  give  necessary  informa- 
tion to  its  employes. 

In  Chaffin  v.  Lynch,  83  Va.  106,  1  S.  B. 
803,  it  was  held  that:  "To  Justify  publica- 
tion of  defamatory  matter,  the  occasion  must 
be  privileged,  and  must  be  used  bona  flde, 
without  malice.  Whether  the  occasion  be 
privileged  Is  a  question  of  law  for  the  court 
Whether  It  has  been  used  bona  fide  is  a  ques- 
tion of  fact  for  the  jury." 

We  think  it  plain  that  the  communicatlcm 
which  is  the  subject  of  controversy  here  was 
privileged.  Brown  had  made  a  statement 
with  reference  to  what  was  said  by  his  su- 
perior officer,  who  was  inquiring  into  the 
manner  In  which  his  duty  bad  been-  dis- 
charged. He  reported  that  Henretta  had  at 
that  interview  used  language  in  the  highest 
degree  insulting  to  Newman,  a  co-employ6. 
Henretta  denied  the  truth  of  the  statement. 
It  was  Inquired  into  la  a  due  and  orderly 
course  of  Investigation,  and  the  conclusion 
reached  that  Brown's  version  of  the  affair 
was  untrue.  Assuming,  for  the  moment,  that 
It  was  untmej  it  cannot  be  doubted  that 
Brown  was  guilty  of  a  very  grave  offense 
tending  to  produce  ill  will,  discord,  and  strife 
among  the  employes  of  the  company.  If 
such  were  the  case,  it  was  altogether  prop- 
er to  discharge  him  from  the  service^  and  due 
to  him  and  all  concerned  that  the  reason  for 
bis  discharge  should  be  given,  so  as  to  fix 
the  blame  where  it  belonged,  and  to  exon- 
erate those  who  were  innocent 

As  was  said  by  .Tudge  Lewis  In  Cbaffln  r. 
Lynch,  supra:  "The  reported  cases  on  the 
subject  of  privileged  communications  are 
very  numerous,  and  they  show  that,  while 
the  law  as  to  such  communications  is  well 
settled,  its  application  to  particular  cases  Is 
often  attended  with  difficulty.  They  also 
show  that  the  law  in  this  particular  was  for- 
merly more  restricted  than  at  present  the 
rule  having  been  gradually  extended,  on  the 
ground  that  it  is  to  the  interest  of  society 
that  correct  Information  should  be  obtained 
as  to  the  character  and  standing  of  persons 
with  whom  others  have  business  or  social 
relations;  so  that  it  Is  now  settled,  as  laid 
down  by  Baron  Parke  in  the  leading  case  of 
Toogood  V.  Spyrlng,  1  Cromp.,  M.  &  R.  181, 
that  a  communication  honestly  made  in  the 
performance  of  a  social  duty  is  no  less  privi- 
leged than  one  made  in  self-defense,  or  In 
the  protection  of  one's  own  Interest  And 
a  communication  made  under  such  circum- 
stances, and  without  malice,  is  protected,  not- 
withstanding its  imputations  be  false,  or 
founded  upon  the  most  erroneous  informa- 
tion." 


Did  the  defendant  company  act  la  good 
faith  in  making  the  publication  complained 
of,  or  was  its  action  Inspired  by  malice? 

Tbe  question  is  not  as  to  the  truth  or  fals- 
ity of  the  publication.  It  is  solely  a  question 
of  good  faith  on  the  one  hand  and  of  malice 
on  the  other.  In  the  Interview  between  Hen- 
retta and  Brown,  at  which  the  language  with 
reference  to  Newman  is  said  to  have  been 
used,  there  was,  in  addition  to  these  gentle- 
men, Dickerson  and  Staufler.  Brown,  of 
coarse,  swears  that  bis  account  of  the  inter- 
view is  the  correct  one.  Henretta  denies 
that  It  Is  true,  and  says  that  the  language 
which  he  used  was  "that  it  was  a  damn 
shame  for  Newman  to  let  the  engine  come 
out  in  that  fix."  Stauffer  says  that  he  was 
in  the  room  when  Brown  was  being  ques- 
tioned, not  more  than  five  or  six  feet  distant 
and  that  he  did  not  bear  the  expression  at- 
tributed by  Brown  to  Henretta.  Dickerson 
says  that  he  was"  present  at  the  Interview 
in  Henretta's  office  when  Brown  was  called 
in;  that  he  was  not  paying  very  much  at- 
tention to  what  passed;  that,  although  he 
was  within  a  few  feet  of  them,  he  did  not 
bear  Henretta  make  use  of  tbe  expression 
imputed  to  him  by  Brown;  that  be  twice 
heard  him  say— once  at  the  office,  and  just 
before  that  when  examining  the  eng^ine— 
"that  it  was  a  damn  shame  that  this  engine 
was  allowed  to  come  out  of  tbe  roundhouse 
In  such  condition." 

This  case  was  beard  in  tbe  trial  court  on  a 
demurrer  to  'the  evidence,  but  tbe  plaintiff 
voluntarily  Joined  in  the  demurrer.  Whether 
be  could  have  been  compelled  to  Join  if  the 
action  had  beeh  brought  for  common-law  libel 
simply  it  is  unnecessary  to  decide.  Section 
2887  of  the  Code,  however,  provides  that  "all 
words  which,  from  their  usual  construction 
and  common  acceptation,  are  constmed  as  in- 
sults and  tend  to  the  breach  of  tbe  peace, 
shall  be  actionable.  No  demurrer  shall  pre- 
clude a  Jury  from  passing  thereon."  The  lat- 
ter provision  was  evidently  Inserted  for  tbe 
benefit  of  plaintiffs  in  actions  to  which  the 
section  is  applicable,  and  they  have  the  right 
to  waive  It  if  they  choose.  Counsel  for  the 
plaintiff  in  the  trial  court,  bearing  in  mind 
this  statute,  intended  to  waive  the  benefit  of 
it  expressly,  as  is  manifest  from  bis  bill  at 
exceptions,  which  states  that  "after  the  evi- 
dence was  all  introduced  to  the  jury  the  de- 
fendant demurred  to  the  testimony,  and  tne 
plaintiff,  being  willing  to  join  therein,  not- 
withstanding the  last  count  of  the  declaration 
[wbicb  was  a  count  under  section  2897  of  the 
Code],  Joined  in  the  demurrer."  This  he  bad 
a  right  to  do. 

Notwithstanding  the  fact  however,  that  tbe 
case  was  beard  on  a  demurrer  to  the  evi- 
dence, we  repeat  that  tbe  question  here  Is  not 
as  to  the  tmtb  or  falsity  of  any  statement 
made  in  tbe  published  order,  but  merely  as 
to  the  motive  and  Intent  by  which  the  rail- 
way company  was  inspired.  The  communi- 
cation being  privUeged,  plaintiff  in  error  can 
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only  pieraU  by  showing  that  the  defendant 
availed  itself  of  the  occasion,  not  for  the  pur- 
pose of  protecting  Its  Interests,  but  to  gratify 
Its  lU  will.  Upon  this  issue  the  burden  of 
proof  Is  upon  the  plaintiff  In  error. 

The  remarks  of  Judge  Lewis  In  Strode  t. 
Clement,  90  Va.  553,  19  S.  B.  177,  are  appli- 
cable in  this  case:  "There  Is  no  eztrindc 
evidence  of  malice,  such  as  an  antecedent 
grudge,  or  previous  disputes,  or  anything  of 
that  sort,  between  the  parties;  but  the  con- 
tention is  that  the  language  used  by  the  de- 
fendant is  of  Itself  evidence  of  malice.  Un- 
doubtedly, strong  or  violent  language  dls- 
proportioned  to  the  occasion  may  raise  an 
inference  of  malice,  and  thus  lose  the  privi- 
lege that  otherwise  would  attach  to  It  But 
when  the  occasion  is  privileged  the  tendency 
of  the  courts  is  not  to  submit  the  words  to 
a  too  strict  scrutiny,  but  rather  to  view  them 
In  the  light  of  the  facts  as  they  appeared  to 
the  defendant;  for  the  question  is,  not 
whether  the  Imputations  are  true,  but  wheth- 
er the  words  are  such  as  the  defendant  might 
have  honestly  employed  nnder  the  drcuni'- 
stancea" 

In  this  case  there  is  no  extrinsic  evidence 
of  malice,  nor  is  the  language  complained  of 
so  violent  or  disproportioned  to  the  occasion 
as  to  raise  an  Inference  of  malice.  In  otha 
words,  there  is  no  evidence  of  malice.  U 
the  Issue  before  the  Jury  had  been  as  to 
the  truth  of  Brown's  account  of  what  passed 
between  Henretta  and  himself,  the  evidence 
would  have  required  a  verdict  establishing 
as  true  Henretta's  version,  though  a  verdict 
in  favor  of  the  truth  of  Brown's  statement 
could  not  with  propriety  have  been  disturbed 
by  the  court  (Tyree  v.  Harrison  [Va.]  42  S. 
E.  295);  but  the  fact  that  the  publication 
complained  of  was  only  made  after  the  con- 
troversy between  Brown  and  Henretta  had 
been  Investigated,  and  that  It  embodies  the 
results  of  that  Inquiry  In  accordance  with  the 
weight  of  evidence,  clothed  in  temperate  and 
decorous  language,  in  the  absence  of  any 
extrinsic  fact  or  circumstance  having  sudi 
tendency,  leaves  the  case  stripped  of  any  evi- 
dence to  support  the  charge  of  malice,  and 
the  presumption  that  the  publication  waa 
made  In  good  faith  must  prevnil. 

In  Tyree  v.  Harrison,  supra,  the  jury  ren- 
dered a  verdict  for  the  plaintiff  In  an  action 
for  UbeL  The  court  set  aside  that  verdict, 
and  at  a  subsequent  trial  rendered  Judgment 
for  the  defendant.  Thereupon  the  plaintiff 
obtained  a  writ  of  error  to  this  court,  which 
reversed  the  case,  and  entered  Judgment  for 
the  plaintiff  upon  the  first  verdict.  It  waa 
there  held  that  It  was  for  the  Jury  to  say 
which  account  was  true,— that  given  by  Ty- 
ree, or  that  given  by  Harrison;  that  the 
Jury,  In  the  exercise  of  their  function,  had 
seen  fit  to  accept  as  true  the  statement  of 
Tyree;  and  that,  according  to  his  account, 
the  language  used  was  so  strong,  violent  and 
abusive  as  to  wan-ant  an  inference  of  malice, 
and  destroy  the  privilege  that  would  other- 
wise attach  to  the  communication,  or,  at  the 


least  that  this  court  was  nnaUe  to  say  tliat 
the  verdict  of  the  Jury  was  so  plainly  against 
the  weight  of  evidence  as  to  Justify  the  In- 
terference of  the  court. 

In  the  case  under  consideration  we  are  not 
called  upon  to  consider  the  weight  or  prepon- 
derance of  evidence.  There  Is  no  extrinsic  evi- 
dence of  malice,  and  the  language  of  the  com- 
munication of  which  complaint  is  made,  and 
the  manner  of  Its  publication,  do  not  Justify 
the  Imputation  of  malice,  but  rather  tend  to 
repel  it  It  does  not  name  the  person  at  whom 
It  Is  directed.  It  states  in  language  as  mild  as 
could  have  been  employed  the  conclusion  of 
the  person  charged  with  the  duty  of  making 
the  Investigation,  and  that  conclusion  was 
warranted  by  the  preponderance  of  evidence, 
which  includes  the  testimony  of  every  dis- 
interested witness  present  upon  the  occasion. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  complained  oC  should  be 
affirmed. 


(100  Va.  617) 
FRANK  V.  FRANK 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 
20,  1902.) 

BONDS— DKLIVERT. 
1.  Where  a  debtor,  a  short  time  before  hii 
death,  executed  bonds  for  the  amount  of  bis 
debts,  and  placed  them  in  the  hands  of  another 
to  be  delivered  at  hi«  death  to  the  otiligees 
named  therein,  the  obligor  parting  with  all 
dominion  over  them,  the  delivery  was  sufficient 

Appeal  fh>m  drcolt  court,  Rockingham 
county. 

Slpe  &  Harris  and  W.  H.  Bertram,  for  ap- 
pellant O.  B.  Roller,  D.  H.  U  Martz,  and 
WInfleld'Llggatt,  for  appellee. 

KEITH,  P.  Henry  Frank,  a  short  time 
before  his  death,  caused  six  bonds,  each  for 
the  sum  of  $250,  to  be  written,  signed,  and 
placed  In  the  hands  of  William  Miller,  to  be 
delivered  at  his  death  to  the  obligees  therein 
named.  The  bonds  are  in  the  fidlowing 
form: 

•1250.00/1,^ 

"One  day  after  date  I  promise  to  pay  to 
Luvema  Ellec  Frank  two  hundred  and  fifty 
dollars,  for  value  received  of  her,  and  I  here- 
by waive  the  homestead  exemption  as  to  this 
debt 

"Witness  my  hand  and  seal  this  the  9tfa 
day  of  May,  190L 

"[6  cts.  Revenue  Stamp.] 

"Henry  Frank.    [Seal.r 

In  two  of  the  bonds  LuTema  Ellen  Frank 
was  named  as  the  obligee,  one  of  which  was 
delivered  to  her  in  person  Immediately  upon 
its  execution.  After  the  bonds  were  written, 
Henry  Frank  executed  bis  will,  In  which  he 
provides  that  all  of  his  Just  debts  shall  bt 
paid,  and  then  disposes  of  the  residue  of  hii 
estate.  This  will  was  duly  attested,  and 
there  is  no  controversy  ccncM-ning  It  The 
sole  question  for  our  decision  is,  were  the 
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bonds  delivered  by  the  testator  lit  hla  life- 
timeT 

Three  witnesses  were  present  with  Henry 
Frank,— Benjamin  P.  Balston,  who  wrote  the 
bonds,  J.  W.  Miller,  and  Iiewls  EX  Swank. 
According  to  the  testimony  of  Ralston  and 
Swank,  the  bonds  were  written  and  signed. 
The  will  was  then  written  and  signed,  and 
tben  Henry  Frank  dellrered  the  bonds  and 
win  to  Miller  for  safe-keeping;  the  bonds  to 
be  by  him  delivered  upon  the  death  of  Henry 
Frank  to  the  obligees  named  therein,  and 
the  win  given  to  the  executors  therein  named. 

Miller's  recollection  of  the  transaction  is 
that  the  bonds  and  will  were  delivered  to 
blm  to  be  by  him  at  the  death  of  Henry 
Frank  given  to  the  executors  named  In  the 
will,  with  instructions  to  deliver  the  bonds 
to  the  obligees  therein  named. 

There  Is  no  material  conflict,  therefore,, 
among  these  three  vtrltnesses,  who  are  the 
only  witnesses  to  the  transaction.  The  only 
difference  between  the  testimony  of  Miller 
and  that  of  Ralston  and  Swank  is  that,  ac- 
cording to  his  recollection,  he  was  Instructed 
to  deliver  the  bonds  and  will  to  the  execu- 
tors, with  Instructions  that  tbe  bonds  should 
be  delivered  to  the  obligees;  while  according 
to  tbe  testimony  of  Ralston  and  Swank  the 
bonds  were  to  be  delivered  by  Miller  to  those 
entitled  to  them.  The  delivery  seems  to 
have  been  unconditional  and  absolute.  The 
obligor  parted  with  all  dominion  over  them. 
Tbe  obligees  were  bis  children  who  bad  re- 
mained with  him,  and  rendered  service  to 
him,  after  they  had  attained  the  age  of  21 
years.  It  was  his  declared  purpose  to  com- 
pensate them  for  this  service.  He  regarded 
it  as  a  debt,  and  put  the  evidence  thereof  in 
the  most  solemn  form.  Tliere  is  not  a  cir- 
cumstance In  the  record  indicatlre  of  any 
purpose  to  impose  any  condition  upon  the 
complete  delivery  of  these  bonds,  except  that 
they  were  to  be  placed  In  the  bands  of  the 
obligees  after  his  death. 

"Pellvery  is  an  indispensable  requisite  to 
the  validity  of  a  deed.  It. may  be  done  by 
acts  or  words,  or  by  both,  by  the  grantor 
himself,  or  by  anotiier  with  the  grantor's 
authority,  to  the  grantee  personally,  or  to  a 
a.  stranger  with  subsequent  ratification,  al- 
though it  do  not  reach  the  grantee  until  after 
tbe  death  of  the  grantor."  Shep.  Touch.  57, 
S8. 

The  delivery  must  be  In  the  lifetime  of  the 
grantor,  and  yet  there  may  be  an  inchoate 
delivery  in  the  grantor's  lifetime,  which  will 
become  absolute  on  Ills  death.  Jackson  y. 
Leek,  12  Wend.  107;  Stone  y.  Dnvall,  77  VJ. 
475;  Foster  y.  Mansfleld,  3  Mete  (Mass.)  412, 
37  Am.  Dec.  154. 

"Where  a  deed  is  left  with  a  third  person, 
with  instructions  to  hold  it  until  the  gran- 
tor's death,  and  then  to  deliver  it  to  the  gran- 
tee; the  weight  of  authority  seems  to  be  in 
favor  of  the  doctrine  that,  if  there  is  no  res- 
ervation by  the  grantor  of  the  privilege  of 
recalling  the  deed  before  his  death,  but  if  he 
delivers  it  to  tbe  depositary  with  the  abso- 


lute and  final  determination  that  it  sliall  teke 
effect  when  the  contingency  of  bis  death  hap- 
pens, it  will  become  operative  upon  its  deliv- 
ery, after  bis  death,  to  the  grantee,  and  such 
delivery  will  relate  back  to  the  prior  deliv- 
ery for  the  purpose  of  passing  the  grantor's 
title."  Wheelwright  y.  Wheelwright,  2  Mass. 
454,  8  Am.  Dec.  6& 

As  we  have  seen,  the  delivery  to  Miller  was 
nncondltlonaL  There  was  no  reservation  of 
a  right  to  recall  the  bonds.  They  were  pla- 
ced in  his  hands  to  be  delivered  upon  the 
obligor's  death  to  the  obligees,  and  that  was 
done.  It  is  Immaterial  here  whether  the  de- 
li7&cy  to  Miller  is  to  be  regarded  as  a  de- 
livery In  escrow,  so  that  the  bonds  became 
effectual  only  upon  the  delivery  by  Miller  to 
the  obUgees,  or  whether  they  were  to  be  re- 
garded as  presently  binding  upon  the  obligor; 
and  therefore  we  shall  not  consider  the  au- 
thorities in  which  tliat  distinction  is  discuss- 
ed. 

We  are  of  opinion  that  there  is  no  error 
in  the  decree  of  the  circuit  cour^  which  is 
affirmed. 

(100  Va.  OS) 
STUART  y.  PENNIS. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Nov. 
20,  1902.) 

8ALB  OF  RBALT7— BREACH  OF  CONTRACT— 

DAMAQES. 

1.  The  measure  of  damages  on  breach  of  con- 
tract for  the  sale  and  conveyance  of  real  es- 
tate is  the  contract  price,  and  not  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket value  of  the  property  at  Ute  time  of  the 
breach;  and  the  purchaser  can  only  recover  the 
pnrcnase  money  actually  paid  and  interest 
thereon. 

Error  to  clrcnlt  court,  Kussell  coimty. 

Action  by  D.  O.  Stuart  against  Mrs.  S.  P. 
Fennis.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  J.  Stuart  and  Wm.  £.  Burns,  for  plain- 
tiff in  error.  W.  W.  Bird  and  Henry  &  Gra- 
ham, for  defendant  in  error. 

CSARDWELL,  J.  This  Is  a  writ  of  error 
to  a  Judgment  in  an  action  of  trespass  on 
the  case  in  assumpsit  on  a  contract  entered 
into  between  plaintiff  In  error,  D.  C.  Stuart, 
and  defendant  in  error,  Mrs.  8.  P.  Pennls, 
on  the  24th  day  of  December,  1802,  for  tbe 
sale  and  purchase  of  standing  tlmba  at  a 
stipulated  price  per  tree.  It  is  the  sequel 
of  a  suit  in  equity  between  the  same  par- 
ties, wtilch  was  twice  appealed  to  this  court, 
—once  in  1895,  when  it  was  determined  that 
the  growing  trees  constituted  a'  part  Of  the 
soli,  and  that  the  contract  was  tat  such  an 
Interest  in  land  that  a  bill  for  ite  specific 
enforcement  would  He  (91  Va.  688,  22  S.  B. 
609);  again  in  1899,  when  the  decree  of  the 
circuit  court  dismissing  complainant's  bill  up- 
on its  merits  was  affirmed,  after  being 
amended  so  as  to  permit  him  to  bring  his 
action  at  law  upon  the  contract  if  he  should 
be  so  advised  (S3  S.  E.  1015);  whereupon 
plaintiff  in  error  instituted  this  action,  and 
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hlB  declaration,  bealdea  the  common  counts 
In  aiisumpslt,  contains  a  special  count  upon 
the  express  contract  ot  the  parties,  as  tot 
lows: 

"And  for  this,  also,  that  whereas,  the  plain- 
tiff and  deteudaut  entered  into  a  contract 
which  is  in  the  words  and  figures  following,  to 
wit: 

"  'Contract 

"  'Bought  of  Mrs.  S.  P.  Pennis  all  poplar  tim- 
ber between  her  residence  and  Bilrs.  E.  C.  Car- 
ter's, and  between  the  Meade  road  and  the 
Jessee's  Mill  road,  and  ruuning  with  the  top  of 
Copper  Ridge,  and  measuring  twenty-four  inch- 
es in  diameter  inside  the  bark,  and  up,  and  as 
mnch  as  thirty-two  feet  of  merchantable  tim- 
ber at  three  dollars  per  tree,  and  all  other 
poplar  on  her  place  of  the  same  measurements 
and  specifieatious,  at  two  dollars  per  tree.  Also 
white  oak,  ash,  and  cucumber  trees  on  her 
place,  of  same  dimensions,  at  one  dollar  and 
fifty  cents  per  tree. 

"  'All  timber  is  to  be  freb  from  knots  and  all 
other  visible  defects.  Three  years  is  the  time 
allowed  for  removing  timber  from  land.  One 
hundred  dollars  is  to  be  paid  January  1,  1893, 
and  the  remainder  to  be  paid  as  the  timber  is 
taken  away.  The  timber  is  to  be  inspected  and 
marked  as  soon  as  practicable. 

"  'December  24th,  1892.' 

"And,  the  plaintiff  and  defendant  having  en- 
tered into,  sifted,  and  delivered  each  to  the 
other,  in  duplicate,  the  contract  as  above  set 
out,  the  plaintiff  afterwards,  to  wit,  on  the  2d 
day  of  January,  1893,  attempted  to  inspect  and 
mark  the  timber  sold  by  said  contract,  but  was 
prevented  and  prohibited  by  the  defeudant  rrom 
doing  80. 

"And  the  plaintiff  afterwards,  to  wit,  on  the 
8d  day  of  January,  1893,  teudered  to  the  de- 
fendant the  sum  of  one  hundred  dollars,  the 
amoont  to  be  paid  to  the  defendant  by  the 
plaintiff  nnder  uie  terms  of  the  contract  afore- 
said, whereupon  the  defeudant  refused  to  re- 
ceive it,  or  to  in  any  way  comply  with  her  said 
contract.  Thereupon  the  plaintiff  deposited  the 
said  sum  in  bank  to  the  credit  of  the  defendant, 
and  notified  her  of  snch  deposit. 

"The  plaintiff  further  avers  that  he  has  at 
all  times  been  ready  and  willing  to  perform 
said  contract,  and  has  offered  to  do  all  things 
incumbent  upon  him  by  the  terms  thereof.  The 
defendant  hath  refused,  and  still  doth  refuse, 
to  perform  the  contract  on  her  part,  or  to  do 
any  of  the  things  iucuml>ent  upon  her  to  do  by 
the  terms  thereof,  to  the  damage  of  the  plain- 
tiff $2,.500. 

"And  therefore  he  brings  his  suit." 

At  the  trial,  upon  defendant  in  error's  plea 
of  non  assumpsit,  plaintiff  in  error  introdu- 
ced evidence  as  to  the  market  value  of  the 
timber  at  the  time  of  the  contract  and  at 
the  date  of  the  breach  thereof,  which  evi- 
dence, upon  motion  of  defendant  in  error, 
the  court  excluded,  on  the  ground  that  the 
contract  price  was  the  measure  of  damages 
recoverable  in  the  case,  and  not  the  difference 
between  the  contract  price  and  the  real  val- 
ue at  the  date  of  the  contract  or  the  market 
value  at  the  time  of  the  breach,  to  which 
ruling  plaintiff  in  enov  excepted. 

Plaintiff  in  error  also  offered  In  evidence 
a  deed  from  defendant  in  error  to  one  Ma- 
son, dated  November  14,  1896,  conveying  a 
part  of  the  land  upon  which  a  portion  of  the 
timber  referred  to  in  her  contract  with  plain- 
tiff In  error  of  December  24,  1892,  set  oat 
above.  Is  located,  and  to  the  introduction  of 
which  deed  defendant  in  error  objected,  the 


objection  w^as  sustained,  and  plaintiff  in  er- 
ror agafai  excepted.  These  two  exceptions 
are  made  the  grounds,  respectively,  of  plain- 
tiff lu  error's  first  and  second  assignments 
of  error,  and  will  be  considered  la  Inverse 
order. 

With  reference  to  the  second  assignment 
of  error,  it  is  only  necessary  to  say  that,  as 
the  deed  was  not  .executed  until  nearly  five 
years  after  the  breach  of  the  contract  sued 
on,  it  was  irrelevant,  and  was,  therefore, 
properly  excluded. 

The  subject-matter  of  the  contract  being 
real  estate  iStuart  v.  Pennia,  supra),  the  gen- 
eral nile  pertaining  to  damages  recoverable 
by  a  vendee  from  a  vendor  on  a  breach  of  a 
contract  for  the  sale  and  conveyance  of  real 
estate,  or  for  a  breach  ot  a  covenant  to  war- 
rant the  title  to  real  estate  conveyed,  is 
applicable,  unless  the  case  can  be  brought 
within  some  exception  to  the  general  role. 

In  Thompson's  Ex't  v.  Guthrie's  Adm'r.  9 
Leigh,  101,  33  Am.  Dec.  225,  following  Stout 
T.  Jackson,  2  Rand.  132,  Threlkeld's  Adm'r 
T.  Fltzhugh's  Ex'x.  2  Leigh,  451,  Mills  v.  Bell. 
8  Call,  320,  and  the  leading  English  case  of 
Flnreau  v.  Thomhlll,  2  W.  Bl.  1078,  It  is 
shown  that  the  role  is  as  applicable  to  ex- 
ecutory contracts  aa  to  those  executed,  and 
that  the  vendee  Is  not  entitled  to  more  dam- 
ages than  the  purchase  money  be  has  acta- 
ally  paid  and  Interest  thereon.  "For  this," 
sayfe  the  opinion  in  that  case,  "he  ought  to  be 
compensated,  if  the  land  falls  In  value;  and 
no  more  than  compensated  if  it  rises.  Such 
a  rule  offers  no  temptation  to  the  vendor  to 
violate  his  contract,  because,  if  be  has  a  good 
title,  the  vendee  can  claim  specific  perform- 
ance in  a  court  of  chancery.  Instead  of  bring- 
ing his  action  at  law." 

It  is  true,  as  pointed  out  la  the  argument 
of  the  case  at  bar,  the  doctrine  announced  in 
Flureau  t.  Thomhlll  and  Thompson's  Ex'r  v. 
Guthrie's  Adm'r  has  not  been  imifonnly  fol- 
lowed in  the  supreme  court  of  the  United 
States  and  several  of  the  state  courts,  but  it 
has  been  recognized  as  a  settled  doctrine  in 
a  number  of  decisions  by  this  court,  vk.: 
Wilson  V.  Spencer,  11  Leigh,  271;  Newbrough 
V.  Walker,  8  Grat  16,  56  Am.  Dec.  127; 
Chick  V.  Green,  77  Va.  835;  Sheffey's  Bx'r  v. 
Gardiner,  79  Va.  313;  Abemathy  v.  Phillips, 
82  Va.  769,  1  S.  E.  113;  Conrad  t.  Bffinger. 
87  Va.  69,  12  S.  E.  2,  24  Am.  St  Rep.  646; 
and  Roller  r.  Effinger's  Ex'r,  88  Va.  641,  14 
S.  E.  337. 

It  is  contended,  however,  that  the  rule  does 
not  extend  to  the  case  of  a  party  who  simply 
refuses  to  perform  bis  contract  In  order  to 
secure  a  more  advantageous  bargain;  and 
Wilson  V.  Spencer,  supra.  Is  relied  on  as  sua- 
tahiing  this  view.  The  opinion  of  the  court 
In  that  case,  instead  ot  departing  from  or 
qualifying  the  rule  laid  down  In  Thompson'* 
Ex'r  V.  Guthrie's  Adm'r,  supra,  distinctly  rec- 
ognized it  as  well  established,  and  sustained 
the  ruling  of  the  lower  court  allowing  proof 
as  to  the  value  of  the  land  at  the  time  of  the 
breach,  upon  grounds  that  do  not  exist  In  the 
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case  at  bar,  ylz.:  First,  tbe  yendor  bavlng 
title  to  the  land  In  bad  faith  disabled  himself 
to  perform  hla  contract  to  convey  to  his  vffli- 
dee  by  conveying  to  another;  second,  the  ac- 
tion was  upon  a  bond  conditioned  to  convey 
a  tract  of  land,  the  breach  assigned  being  a 
failure  to  convey,  and  there  wa«  no  agreed 
price  stated  in  the  bond;  and,  third,  the  de- 
fendant, Instead  of  objecting  to  the  proof 
ofFered  by  .the  platntlft  as  to  the  value  of  the 
land  at  the  time  of  the  breach,  entered  Into 
the  controversy  as  to  the  value  at  that 
period,  and  offered  evidence  to  reduce  the 
price  at  that  date. 

The  elaborate  opinion  adheres  to  the  rule 
laid  down  in  Thompson's  Ex'r  v.  Guthrie's 
Adm'r,  but  treats  the  case  under  considera- 
tion as  coming  within  an  exception  to  that 
rule. 

Mr.  Minor,  discussing  this  subject,  and  cit- 
ing a  number  of  authorities,  among  which  are 
the  Virginia  cases  to  which  we  have  referred, 
including  Wilson  v.  Spencer,  supra  (2  Mln. 
Inst.  866),  says:  "But  nothing  can  be  allow- 
ed tor  the  loss  of  a  bargain,  even  though 
there  may  have  been  an  actual  increase  in 
the  market  value  of  the  land,  and  much  less 
where  the  loss  is  of  a  purely  speculative  char- 
acter, as  of  profits  which  he  (the  plaintiff) 
might,  perhaps,  have  realized  by  advanta- 
geous employment  of  the  property,  or  other- 
wlse."  Again,  on  page  866,  it  is  said:  "And 
it  will  be  observed  that  for  the  most  part  the 
best  standard  whereby  to  determine  the 
value  ot  the  land  la  the  purchase  money;" 
citing,  among  others,  the  case  of  Wilson  y. 
Spencer.  He  then  sets  out.  as  held  In  WU- 
■on  V.  Spencer,  that  an  exception  to  the  rule 
is  where  the  vendor's  breach  of  contract  re- 
sults, not  from  his  misfortune  In  proving  to 
be  not  entitled  to  land  of  which  he  believed 
himself  to  be  the  owner,  but  from  his  mis- 
conduct, or  from  his  undue  precipitancy;  as, 
for  example,  where  he  had  subsequently  con- 
veyed, to  another  person,  or  where  he  has  en- 
tered Into  a  contract  to  sell  before  he  had 
himself  acquired  title  to  the  land. 

Suppose,  then.  It  were  conceded  in  this  case 
that  plaintiff  in  error,  under  the  declaration 
he  has  filed,  bad  the  right  to  have  the  evi- 
dence adduced  by  him  to  show  a  purpose  on 
the  part  of  defendant  In  error,  in  refusing  to 
perform  her  contract,  to  secure  a  more  ad- 
vantageous bargain,  considered  by  the  Jury, 
was  it  sufficient  to  take  the  case  from  the 
control  of  the  general  rule  we  have  been  dis- 
cussing, and. bring  it  within  the  exception 
stated  by  Mr.  Minor  and  in  Wilson  v.  Spen- 
cer? We  think  not.  The  contract  sued  on 
states  the  price  of  the  timber  per  tree  as 
agreed  on  between  the  parties.  Defendant 
in  error  owned  the  timber  and  the  land  upon 
which  it  stood  when  she  entered  into  the  con- 
tract, and  still  owned  both  at  the  time  of  its 
alleged  breach,  and  the  special  breach  al- 
leged is  that  plaintiff  in  error  "on  the  2d 
day  of  January,  1893,  attempted  to  inspect 
and  mark  the  timber  sold  by  the  said  con- 
tract, but  was  prevented  and  prohibited  by 


the  defendant  from  doing  so."  If  there  be 
any  evidence  in  the  record  from  which  It 
might,  perhaps,  have  been  Inferred  that  de- 
fendant in  error,  "for  the  purpose  of  making 
a  more  advantageons,  bargain,"  refused  to 
allow  the  timber  to  be  inspected  and  marked, 
it  appears  in  her  letter  of  January  2,  1893, 
Introduced  in  evidence  by  idalntlfC  in  error, 
addressed  to  him  as  "Dear  Dale,"  in  which 
she  says:  "I  have  decided  to  ask  you  to.  let 
me  out  of  our  timber  trade.  •  •  •  My 
neighbors,  I  hear,  are  selling  poplar  trees  at 
^.00.  Besides  this,  I  need  the  money  for 
my  timber  at  once.  Tou  can  spend  your 
time  as  profitably  In  some  other  affair,  and 
let  me  keep  my  timber,  and  get  more  for  it. 
If  I  can,  from  somebody  else."  A  letter  of 
later  date,  also  introduced  by  plaintiff  in  er- 
ror, shows  that  she  thought  he  had  let  her 
off. 

Viewing  the  case,  therefore,  hi  the  light  of 
the  facts  and  circumstances  surrounding  It, 
Including  those  intended  to  be  shown  by  the 
evidence  ruled  out  by  the  learned  Judge  be- 
low, we  see  nothing  to  take  the  case  from  the 
control  of  the  general  rule  that  the  measure 
of  damages  Is  the  contract  price,  and  not  the 
difference  between  the  contract  price  and  the 
market  value  of  the  property  at  the  time  of 
the  breach. 

Plaintiff  In  error  having  admitted  at  the 
trial  that  he  bad  gotten  back  the  $100  de- 
posited by  him  in  bank  to  the  credit  of  de- 
fendant In  error,  and  therefore  had  paid 
nothing  on  the  contract,  the  verdict  of  the 
Jury  is  in  accordance  with  the  law  and  evi- 
dence in  the  case,  and  the  Judgment  Is  at- 
firmed. 


(100  Va.  660) 
NICHOLAS  et  al.  v.  NICHOLAS  et  aL» 
(Supreme  Court  of  Appeals  of  Virginia.     Not. 

20,  1902.) 

GIFT    OF    LAND— POSSESSION— IMPROVEMENTS 
—EFFECT— SUPPORT  OP  FATHER. 

1.  Under  Code,  i  2413,  providing  that  no  es- 
tate of  Inlieritauce  or  for  a  term  of  years  shall 
be  conveyed,  unless  by  deM  or  will,  nor  shall 
any  right  ot  conveyance  accrne  to  the  donee  ot 
land  nuder  a  gift  not  in  writing,  though  fol- 
lowed by  possession  and  improvement  of  the 
land,  where-  a  father  placed  a  son  iu  posses- 
sion of  land  after  the  enactment  of  that  sec- 
tion, and  the  son  improved  said  land,  he  ac- 
qnired  no  title  thereto. 

2.  There  is  no  implied  contract  by  a  father 
to  pay  his  sou  tor  l>oard  and  attention  fur- 
nished him. 

Appeal  from  circuit  court,  Rockingham 
county. 

Suit  between  George  M.  and  W.  8.  Nicho- 
las and  Frank  L.  Nicholas  and  others.  From 
the  Judgment,  George  M.  and  W.  S.  Nicho- 
las appeaL     Beversed  in  part. 

WInfleld  Liggett  and  Marshall  McCormlck, 
for  appellants.  Slpe  &  Harris  and  John  B. 
Roller,  for  appellees. 

*For  opinions  on  petitions  to  rebear,  see  tt  8.  B. 
866. 

T  1.  See  Olfta,  voi;  24,  Cent  Dig.  H  43>  «.  47. 
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KEITH,  P.  3.  B.  Nicholas  was  seised 
during  Ills  lifetime  of  several  parcels  of  real 
estate  In  tbe  county  of  Rockingham.  He 
gave  one  of  these  tracts,  valued  at  $7,000, 
to  his  son  Charles  H.  Nicholas.  The  donee 
was  put  In  possession  about  the  year  1880, 
and  thereafter  placed  valuable  Improvements 
upon  It,  and  exercised  exclusive  ownership 
over  It  until  his  father's  death. 

In  1872  the  father  placed  J.  3.  Nicholas, 
another  son,  in  possession  as  tenant  of  what 
is  known  as  the  "Palmer  Tract,"  .consisting 
of  125  acres.  In  1887  his  father  proposed  to 
him  that  he  should  take  this  tract  at  $10,000, 
$8,000  of  which  was  to  be  treated  as  an 
advancement,  and  $2,000  to  be  paid  after 
his  father's  death,  and  one-quarter  of  the 
grain  raised  upon  the  place  was  to  be  paid 
to  the  father  during  bis  lifetime  In  lieu  of 
Interest.  After  this  arrangement,  3,  3.  Nicho- 
las exercised  complete  ownership  over  the 
property,  made  Improvements  upon  It,  and 
has  ever  since  remained  In  possession. 

With  respect  to  the  land  claimed  by  P. 
L.  Nicholas,  the  evidence  fails  to  establish 
a  parol  gift  to  him  prior  to  the  1st  -  day  of 
May,  1888,  but,  on  the  contrary.  It  appears 
that  he  was  placed  in  possession  of  the  lands 
of  which  he  now  claims  to  be  the  owner 
after  that  date. 

The  circuit  court  entered  a  decree  which 
declares  that  Charles  H.  Nicholas,  J.  J.  Nicho- 
las, and  Frank  L.  Nicholas  shall  be  quieted 
In  tbe  possession  and  ownership  of  the  re- 
spective tracts  of  land  held  by  them.  From 
this  decree,  George  M.  and  W.  S.  Nicholas 
appealed. 

We  are  of  opinion  that  with  respect  to 
■0  much  of  tbe  decree  as  confirms  the  title 
of  Charles  H.  Nicholas  and  J.  J.  Nicho- 
las there  is  no  error,  but  that  the  decree  is 
erroneous  is  so  far  as  It  undertakes  to  es- 
tablish the  claim  and  quiet  the  title  of  Frank 
L.  Nicholas  to  tl^e  borne  places  of  230  acres; 
file  evidence  being  too  vague  and  Indefinite 
to  support  his  contention,  which,  in  onr  judg- 
ment, la  put  at  rest  by  section  2413  of  tbe 
Code,  which  is  asf  ollows: 

"^o  estate  of  Inheritance  or  freehold,  or 
for  a  term  for  more  than  five  years,  In  lands, 
shall  be  conveyed  unless  by  deed  or  will,  nor 
shall  any  voluntary  partition  of  lands  by  co- 
parceners, having  such  an  estate  therein, 
be  made,  except  by  deed;  nor  shall  any 
right  to  a  conveyance  of  any  such  estate  or 
term  In  land  accrue  to  the  donee  of  tbe  land 
or  those  claiming  under  him,  under  a  gift 
or  promise  of  gift  of  the  same  hereafter 
made  and  not  In  writing,  although  such  gift 
or  promise  be  followed  by  possession  there- 
nnder  and  Improvement  of  the  land  by  the 
donee  or  those  claiming  under  him." 

The  case  before  us  Is  within  tbe  mischief 
aimed  at  by  the  section  just  quoted.  Section 
S661,  which  treats  of  advancements  to  be 
brought  into  hotchpot,  la  in  tbe  followinc 
words: 

"Where  any  descendant  of  a  person  dying 
Intestate  as  to  bis  estate  or  any  part  there- 


of, shall  have  received  from  such  mtestate 
in  bis  lifetime,  or  under  his  will,  any  estate, 
real  or  personal,  by  way  of  advancement, 
and  he  or  any  descendant  of  his,  shall  come 
into  the  partition  and  distribution  of  the  es- 
tate with  the  other  parceners  and  distribu- 
tees, such  advancement  shall  be  brought  In- 
to hotchpot  with  the  whole  estate,  real  and 
personal,  descended  or  distributable,  and 
thereupon  such  party  shall  be  entitled  to  his 
proper  portion  of  the  estate,  real  and  per- 
sonal." 

The  two  sections  above  quoted  must  be 
read  together.  "The  true  notion  of  an 
advancement  Is  a  giving  by  anticipation  the 
whole  or  a  part  of  what  Is  supposed  a  cbQd 
will  be  entitled  to  on  the  death  of  a  parent" 
Chlnn  V.  Murray,  4  Grat  397.  A  gift,  then, 
by  a  father  to  a  child,  of  real  estate,  since 
the  1st  of  May,  1S88,  or  a  promise  of  a  gift 
"hereafter  made  and  not  In  vwltlng,  although 
such  gift  or  promise  be  followed  by  posses- 
sion thereunder  and  Improvement  of  tbe  land 
by  the  donee  or  those  claimhig  under  him," 
carried  with  It  no  right  to  a  conveyance  of 
the  land  to  the  donee.  The  terms  of  section 
2413  seem  necessarily  to  embrace  soch 
transactions  as  that  imder  Investigation,  and 
the  cases  cited  by  the  revlsors  In  connection 
with  that  section  show  that  gifts  of  land 
by  a  parent  to  a  child  were  within  the 
contemplation  of  those  who  prepared  the  sec- 
tion. Burkholder  t.  Ludlam,  30  Grat  255. 
32  Am.  Rep.  668;  Stokes  v.  Oliver,  78  Va. 
72;  Orlggsby  v.  Osborne,  82  Va.  371.  In- 
deed, Judge  Burks,  one  of  the  revisers,  in 
speaking  of  the  change  vrrought  by  section 
2413  of  the  Code,  says: 

"Even  a  parol  gift  of  land,  if  possession 
was  taken  by  the  donee  and  a  large  ^pendi- 
ture  was  made  by  him  In  Improving  the  land, 
was  treated  In  equity  as  a  valid  sale,  and  was 
allowed  to  be  set  up  on  oral  testimony  alone. 
This  was  a  most  prolific  source  of  fraud. 

"Voluntary  partition,  also,  of  land  by  co- 
parceners, was  considered  as  not  within  tbe 
operation  of  the  statute  requiring  a  deed  to 
convey  an  estate  of  Inheritance  or  freehold, 
and  therefore  partition  by  parol  was  uphdd. 

"In  both  of  these  instances  the  law  was 
changed  by  tbe  revision  so  as  to  require  writ- 
ing." 4  Reports  Virginia  State  Bar  Asa'n 
(1891)  pp.  117,  iia 

We  are  also  of  opinion  that  there  Is  no 
error  in  the  decree  rejecting  the  claim  ct 
Frank  L.  Nicholas  for  board  and  attention 
to  his  father  during  his  lifetime.  The  com- 
missioner reported  against  this  claim,  the 
circuit  coint  concurred  wltb  the  commission- 
er, and  tbe  evidence  is  not  such  as  to  war- 
rant us  In  reversing  Its  decree  upon  this 
point  Stoneburner  v.  Motley,  95  Va.  784. 
30  S.  E.  864,  and  Jackson's  Adm'r  t.  Jack- 
son, 96  Va.  165,  31  S.  E.  78. 

The  decree  complained  of  should  be  re- 
versed In  so  far  as  H  undertakes  to  estabUsh 
the  title  of  Frank  L.  Nicholas  to  the  home 
place,  and  in  all  other  respects  affirmed. 
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(100  Va.  631) 

PABTIiOW  ▼.  LIOKLITER. 

(Sapreme  Court  of  Appeab  of  Virginia.    Vvr. 
20.  1902.) 

APPBAIr-RBTIBW— BTXECUTION— PKOPBRTT 

8UBJSCT. 

1.  On  appeal  from  a  judgment  rendered  on 
trial  of  claim  by  third  person  to  property  ler- 
ied  on  under  execation,  an  order  of  a  court  is- 
■aed  in  a  chancery  cause,  the  record  of  which 
was  admitted  in  eTideuce,  cannot  t>e  reviewed. 

2.  Ck>de,  I  2877,  provides  that,  if  any  person 
transact  onsiness  in  Iiia  own  name  without  any 
addition  as  "factor"  or  "agent,"  all  the  prop- 
ertT  and  stock  used  in  sndb  bnainess  shall,  as 
to  his  creditors,  be  liabto  tor  the  debts  of  such 
person.  Code,  i  246B,  M  amended  by  Acts 
J899-l!iOO,  p.  89,  provides  for  the  recording 
of  mnniments  of  title  valid  between  tho  par- 
tt««,  bnt  void  as  to  parchasers  withont  notice^ 
Held,  that  the  stock  of  one  doing  business  in 
his  own  name  is  liable  for  his  debts,  thongh 
the  title  of  some  other  person  to  snch  nrop- 
erty  be  of  record,  under  Code,  |  2465,  as 
amended. 

Error  to  htustings  court  of  Staunton. 

Action  by  Ella  F.  Uckliter  against  William 
F.  Llckliter.  Judgment  for  plaintiff.  On 
levy  of  aecution  Fannie  Ia  Partlow  assert- 
ed title.  Judgment  for  plaintiff  in  ezecuUoii, 
and  dalmant  brings  error.    Affirmed. 

Patrick  &  Oordon,  for  plaintiff  in  error. 
S.  D.  Timberlake  and  J.  M.  Peiry,  for  de- 
fendant in  error. 

WHITTLE,  J.  The  salient  points  of  thl» 
case  are  as  follows: 

On  December  17,  1901,  a  writ  of  fieri  fa- 
cias came  Into  the  hands  of  the  sergeant  of 
the  city  of  Staunton,  issued  upon  a  judg- 
ment confessed  that  day  by  WUliam  F.  Liick- 
liter  in  favor  of  Ella  F.  Lickllter  in  the 
hustings  court  of  that  city.  The  execution 
was  levied  on  personal  property  in  the  pos- 
session and  used  in  the  business  of  William 
F.  Llckliter,  bat  to  which  Fannie  L,  Partlow 
asserted  title  by  virtue  of  a  bill  of  sale  exe- 
cuted by  William  F.  Llckliter  to  ber,  and  re- 
corded prior  to  the  confession  of  judgment. 

Upon  the  petition  of  the  officer,  and  in  ac- 
cordance with  the  provisions  of  section  2999 
of  the  Code,  the  parties  were  convened  to 
the  January  term,  1902,  of  the  hustings  court 
for  the  determinatfon  of  their  conflicting 
rights  and  claims  in  respect  to  the  property 
In  controversy. 

The  trial  of  the  case  was  had  before  a 
jtiry  upon  the  following  issues  directed  by  the 
court: 

"Whether  or  not,  at  the  time  the  execu- 
tion of  Ella  F.  Lickllter  against  William  F. 
Lickllter  was  levied  upon  the  goods  men- 
tioned in  the  offlcei^s  return  thereon,  the  said 
William  F.  IJckliter  was  transacting  busi- 
ness as  a  trader,  with  the  addition  of  the 
words  factor,'  'agent'  and  'company'  or 
'Co.,'  and  failed  to  disclose  the  name  of  his 
principal  or  partner  by  a  sign  in  letters  easy 
to  he  read,  placed  conspicuously  at  the  house 
where  such  business  was  transacted,  and  also 
bar  notice  published  for  two  weeks  In  a  news- 


paper printed  in  the  dty  of  Staunttm;  or  if 
said  William  F.  Lickllter  transacted  such 
business  in  his  own  name,  without  any  such 
addition,  and  acquired  or  used  said  goods 
in  said  business." 

In  the  interval  between  the  levy  of  the 
execution  and  trial  of  the  Issues  alMve  named 
Fannie  L.  Partlow  obtained  an  Injunction 
from  the  judge  of  the  circuit  court  of  Anr 
gusta  county,  certified  to  the  hustings  court 
of  the  dty  of  Staunton,  to  which  court  the 
bill  was  addressed,  enjoining  William  F. 
Lickllter  from  collecting  certain  accounts  and 
notes  mentioned  In  the  bill,  from  negotiating 
the  same,  and  frpm  Interfering  with  the  prop- 
erty and  business  In  question.  Ih^  sergeant 
and  Ella  F.  Llckliter  were  also  enjoined 
from  taking  ix>ssesBion  of  the  property  or 
business. 

The  bill  was  not  a  bill  of  interpleader,  but 
charged  that  the  officer  was  threatening  to 
Interfere  with  and  take  possession  of  the 
business  and  property.  All  the  defendants 
answered  the  bill,  and  upon  notice  the  hus- 
tings court  dissolved  the  injunction. 

On  the  trial  of  the  issues  before  the  jury 
the  record  of  the  injunction  proceedings  was 
introduced  In  evidence,  and  was,  in  that 
aspect  alone,  incorporated  by  bill  of  excep- 
tions Into  the  record  now  before  this  court 

By  their  verdict  the  jury  returned  a  nega- 
tive response  to  the  first  inquiry  submitted, 
but  upon  the  second  issue  rendered  the  fol- 
lowing verdict: 

"We,  the  Jury,  find  that  WilUam  F.  Lick- 
llter did  transact  the  Iniainess  on  Greenville 
avenue,  in  the  city  of  Staunton,  in  his  own 
name,  as  a  trader,  and  was  transacting  such 
business  in  his  own  name  at  the  time  of  the 
levy  of  the  execution  of  Ella  F.  Lickllter,  on 
the  17th  day  of  December,  1901,  and  did 
acquire  and  use  said  properly  levied  upon  in 
said  business." 

There  was  a  motion  on  behalf  of  Fannie 
L.  Partiow  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  evidence,  which  moticm 
the  court  overruled,  and  rendered  Judgment 
upon  the  verdict  In  accordance  with  the  pro- 
visions of  section  2998  of  the  Code. 

The  case  is  here  upon  vrrit  of  error  to  that 
Judgment 

It  is  also  sought  upon  this  record  to  re- 
view and  reverse  the  order  of  the  hui^tings 
court  dissolving  the  injunction  In  the  chan- 
cery cause.  To  that  end  there  is  a  separate 
petition,  upon  which  an  appeal  was  granted 
by  one  of  the  judges  of  this  court 

Of  tliat  branch  of  the  case  it  is  sufficient 
to  observe  that  the  record  certified  by  the 
clerk  of  the  lower  court  does  not  purport  to 
be  the  record  of  the  chancery  cause  in  which 
the  appeal  is  pending,  but  the  record  of  tht 
law  case  in  which  the  chancery  proceedings 
were  interpolated  as  part  of  the  evidence. 

This  attempt  to  review  or  attack  collat- 
erally the  order  of  a  court  in  a  cause,  the  rec- 
ord of  which  is  only  before  this  court  as 
evidence  in  another  case,  ia  not  permissIMe. 
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SpottB  T.  Oom^  88  Va.  531,  536,  8  S.  E.  375; 
Powera  T.  Iron  Oa  (Va.)  41  S.  E.  867,  869. 

The  appeal  in  the  chancery  cause  must, 
therefore,  be  dismissed,  as  having  been  Im- 
provldenUy  allo-wed. 

The  issues  referred  to  were  regularly  sub- 
mitted to  the  Jury  upon  correct  InstructlonB, 
the  verdict  is  sustained  by  the  evidence,  and 
th«e  was  no  error  in  the  refusal  of  the  lower 
conrt  to  set  aside  the  verdict 

The  remaining  question  for  decision  Is 
whether  the  second  paragraph  of  section  2877 
of  the  Code  applies  to  a  case  in  which  the 
title  of  the  owner  of  the  property  levied  on 
Is  evidenced  by  a  recorded  bUl  of  sale.  The 
language  of  the  provision  is:  "(k'  if  any  per- 
son transact  such  business  in  his  own  name, 
without  any  such  addition,  all  the  property, 
stock,  and  cboses  in  action  acquired  or  used 
in  such  business  sliall,  as  to  the  creditors  of 
any  such  person,  be  liable  for  the  debts  of 
such  person." 

It  is  Insisted  that,  if  the  statute  be  held 
applicable  to  such  case,  it  Is  in  conflict  with 
section  2466,  amended,  p.  89,  Acts  ia0»-1900. 

That  section  occurs  in  chapter  109  of  the 
Code,— the  registry  statute,— which  provides 
for  Qie  recordation  <^  muniments  of  title  In 
general,  and  of  sundry  other  transactions  af- 
fecting the  title  to  property,  valid  between 
the  parties,  but  declared  to  be  void  as  to 
purchasers  for  valuable  consideration,  with- 
out notice,  and  creditors,  until  and  except 
from  the  time  that  they  are  duly  admitted 
to  record. 

Section  2877  falls  In  a  dl(rerent  category. 
It  is  found  in  an  independent  chapter,  which 
deals  with  a  restricted  class,— partners,  part- 
nership associations,  factors,  agents,  and 
trades,- and  was  passed  In  the  Interest  of 
trade  and  commerce.  It  operates  chiefly  up- 
on shifting  stocks  of  goods,  wares,  and  mer- 
chandise bought  for  the  express  puri>ose  of 
daily  indiscriminate  sale,  and  constantly 
changing  hands;  property  dtfBcuIt  of  accu- 
rate description,  and  impossible  of  continued 
identification  through  the  medium  of  the  reg- 
istry laws.  To  undertake  to  apply  those 
laws  to  that  class  of  citizens  and  to  that 
species  of  property.  If  their  enforcement  were 
practicable^  would  operate  as  an  embargo  on 
trade. 

Other  mischiefs  and  inconveniences  tntoid- 
ed  to  be  prevented  by  the  statute  are  pointed 
out  In  the  recent  cases  of  Hoge  v.  Tumv, 
06  Va.  624,  32  S.  E.  291,  and  Edmunds  v. 
Piano  Co.,  97  Va.  588.  34  a  H.  472,  In  which 
section  2877  Is  construed.  On  the  other  hand, 
the  section  affords  the  true  owner  simple  and 
effectual  means  of  protecting  bis  property 
(provisions  which  would  be  quite  unneces- 
sary if  he  is  already  protected  by  recordlns 
his  title). 

In  the  case  of  Hoge  v.  Turner,  in  discuss- 
ing the  subject  of  ownership,  the  court  said: 
"The  language  of  the  statute  is  plain,  ex- 
plicit, and  imperative.  It  leaves  no  room  for 
•zceptlon  or  qualification.    If  any  person,  as 


is  alleged  in  this  case,  transact  traslness  as  a 
trader  in  his  own  name  with  the  addition 
of  the  word  'agent,'  or  in  his  own  name  with- 
out such  addition,  and  fall  to  comply  with 
the  provisions  of  the  statute.  It  makes  an 
the  property,  stock,  and  choses  In-  action  ac- 
quired or  used  in  such  business  absolutely 
liable  for  bis  debts,  whether  contracted  hi 
the  particular  business  or  not,  and  witbont 
regard  to  knowledge  by  the  creditor  of  tbs 
principal,  if  principal  there  be.  ECnowledge 
or  want  of  knowledge  plays  no  part  In  die 
application  of  the  statute.  That  Is  an  Imma- 
terial matter." 

The  conclusion  from  that  statement  of  ths 
law  is  irresistible  that  knowledge  or  notice  of 
ownership,  actual  or  constructive^  will  not 
exempt  the  property  from  liability  for  debts 
of  the  party  in  possession  and  conducting  tbs 
business.  To  hold  otherwise  would  be  to  In- 
graft upon  the  statute  an  exception  not  war- 
ranted by  the  language^  and  tend  to  defeat 
its  manifest  object. 

The  case  of  Edmunds  r.  Piano  Oo.  Is  re- 
lied on  to  sustain  the  contrary  view,  but  the 
decision  Is  not  susceptible  of  that  construc- 
tion. It  Is  true,  in  describing  the  status  of 
some  of  the  property  Involved  In  that  litiga- 
tion, the  fftct  is  adverted  to  that  it  was  con- 
signed to  the  Hobble  Piano  Company  for  sale 
under  written  contracts  which  were  not  re- 
corded. But  the  liability  of  the  property  for 
the  debts  of  the  defendant  company  was  not 
placed  upon  that  ground,  nor  was  the  lan- 
guage there  employed  bitended  to  overrule  or 
modify  the  doctrine  announced  In  the  previ- 
ous case  In  that  particular. 

It  follows  from  the  foregoing  vtews  that 
there  Is  no  error  In  the  Judgment  comidalned 
of,  and  It  must  be  affirmed. 

(100  Va.  «B) 
8TOVENSON  t.  HBNKLB. 
(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
20.  1902.) 

TAXATION— ASSBSSMBNT—MISTAKB  IN  NAM»- 
BFFBCT  ON  TAX-8AI.il  OWNBRS— AFPBAU 

1.  An  aBsessment  to  the  "Basic  City  CJhilled 
ft  Roller  Iron  Works  Co.,"  while  the  name  of 
the  owner  at  the  time  was  the  "Basic  Citjr 
Chilled  Roll  &  Iron  Works,"  was  not  insoffl- 
dent,  so  as  to  nallity  all  subsequent  proceed- 
iugB,  where,  as  a  matter  of  fact,  it  was  shown 
that  the  true  owner  iutd  fall  knowledge  of  all 
the  proceedings  culminating  In  the  tax  deed  to 
the  propertv,  and  intended  to  redeem  the  prop- 
erty, and  there  was  no  other  company  with  a 
like  name,  or  one  at  all  similar,  doing  business 
or  owning  property  in  the  county,  and  it  was 
further  shown  that  the  property  had  been  as- 
sessed in  the  same  manuw  before,  and  the 
taxes  paid  by  the  owner. 

2.  Under  Code,  I  469,  providing  that  the 
clerk  of  every  county  or  corporation  court  shall 
make  out  a  list  of  deeds,  giving  the  names  of 
the  grantors  and  grantees,  except  mortgages  and 
deeds  of  trust,  which  lists  are  to  be  sent  to  the 
commissioners  for  their  counties  in  assessing 
property,  realty  shonid  l>e  assessed  in  name  of 
owner,  and  not  of  trustee. 

3.  Only  such  alleged  errors  as  are  Invdved  la 
the  record,  and  have  been  considered  hjr  tbs 
lower  court,  can  t>e  reviewed  on  appeal. 
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4.  Code,  S  661,  proTlding  that  a  right  acquir- 
ed on  tax  sale  shall  stand  In  the  grantee  In  a 
tax  deed  as  it  was  Tested  In  the  partr  asaesaed 
for  the  taxes,  refers  to  the  character  of  the 
title  in  the  grantee  in  such  deed,  whether  in 
fee  simple  or  otherwise,  and  does  not  proyide 
that  the  purchaser  shall  take  the  land  subject 
to  the  liens  resting  thereon  at  the  time  the 
taxes  were  assessed. 

Appeal  ttota  clrcalt  court,  Augusta  county. 

Suit  by  one  Stevenson  against  F.  L. 
Henkle.  Decree  for  defendant,  and  plain- 
tiff appeals.    A£9rmed. 

J.,  J.  L.  &  B.  Baomgardner,  for  appellant 
Elder  &  Elder  and  J.  M.  Perry,  for  appellee. 

HARRISON,  J.  By  deed  dated  November 
5,  1886.  the  BaBic  City  CblUed  Boll  &  Iron 
Works,  a  corporatlcMi  created  by  the  laws  of 
Ytrginia,  became  the  owner  of  tlie  property 
Involved  In  this  controversy,  consisting  of 
aboat  four  acres  of  land,  and  improvements 
tliereon,  sltnated  at  Basic  City,  Ya. 

On  the  5th  day  of  December,  1886,  that 
company  conveyed  the  property  to  the  0«i- 
tral  Trust  Company  of  Camden,  N.  3.,  In 
trust  to  secure  100  bonds,  of  $1,000  each. 
This  deed  of  trust  was  recorded  In  the  county 
court  clerk's  ofQce  of  Augusta  county. 

Under  the  head  of  "Table  of  Town  Lots  In 
the  Town  of  Basic  City,  in  the  County  of 
Augusta,  In  South  Elver  Magisterial  Dis- 
trict," this  property  was  assessed  -for  taxa- 
tion in  the  name  of  "Basic  City  Chilled  & 
Roller  Iron  Works  Co."  The  taxes  for  1897 
being  delinquent,  it  was  listed  for  the  non- 
payment of  taxes  In  the  same  name  in  which 
it  was  assessed,  and  advertised  in  that  name 
for  sale  by  the  treasurer  of  Augusta  county. 
At  the  sale,  on  the  26tta  day  of  December, 
1898,  between  the  hours  of  10  In  the  morning 
and  4  In  the  afternoon,  the  i^operty  was 
knocked  ont  at  public  auction  to  F.  L.  Henkle 
for  the  sum  of  $62.74;  that  being  the  amount 
due  the  treasurer  thereon.  On  the  6th  day 
of  February,  1901,  after  the  period  allowed 
for  redemption  had  expired,  the  purchaser  at 
the  tax  sale  obtained  from  the  clerk  of  the 
county  court  a  deed  of  conveyance,  and  had 
the  same  duly  recorded.  It  appears  from 
this  deed,  regular  on  its  face,  that  all  formal- 
ities preceding  Its  execution,  required  by  law, 
had  been  complied  with. 

The  appellant,  who  Is  a  Hen  creditor  of  the 
Basic  City  Chilled  Roll  &  Iron  Works,  se- 
cured by  and  claiming  under  the  deed  of 
trust  already  mentioned,  instituted  this  suit 
in  March,  1901,  to  have  the  tax-title  deed  to 
the  appellee,  F.  L.  Henkle,  declared  void, 
upon  certain  grounds  set  forth  In  the  bill, 
and,  if  the  deed  should  be  held  valid,  then  to 
have  the  lien  of  the  trust  deed  under  which 
appellant  claims  declared  ivlor  in  dignity  to 
the  Hen  of  the  taxes  for  the  enforcement  of 
which  the  sale  resulting  in  the  tax  title  deed 
was  made.  The  bill  assails  the  deed  under 
which  appellee  claims  upon  the  ground- 
First,  that,  prior  to  the  close  of  the  redemp- 
tion period,  the  Basic  City  Chilled  Roll  & 
42  S.B.-48 


lion  Works  was  Informed  of  the  tax  sale, 
and  determined,  in  accordance  with  its  duty 
In  the  premises,  to  redeem  the  property,  and 
that  in  pursuance  of  this  purpose  the  attor- 
ney and  agent  of  the  company  agreed  with 
Henkle,  the  purchaser,  that  he  should  be 
paid  $76.08,— an  amount  somewhat  In  excess 
of  the  sum  to  which  be  would  be  entitled  un- 
der the  statute,— and  that  in  consideration 
thereof  Henkle  would  cancel  and  surrender 
all  rights  acquired  by  him  as  purchaser  at 
the  tax  sale;  that,  in  accordance  with  this 
agreement,  a  tender  of  the  sum  agreed  upon 
was  made  to  Henkle,  who  refused  to  accept 
it;  that  Henkle  should  be  required  to  accept 
the  $76.08,  which  had  been  kept  intact  and 
carry  out  his  agreement  by  releasing  and 
surrendering  his  rights  under  the  tax-title 
deed. 

In  his  answer  the  appellee,  Henkle,  broadly 
and  emphatically  denies  that  he  ever  made 
the  alleged  agreement  or  that  such  a  propo- 
sition was  ever  at  any  time  made  to  him. 
There  is  no  evidence  in  the  record  tending  to 
support  this  allegation.  On  the  contrary,  it 
seems  to  have  been  abandoned  both  here  and 
in  the  coiut  below. 

The  second  ground  of  objection  to  the  deed 
alleged  in  the  bill  rests  upon  the  proposition 
that  in  the  assessment  of  this  property  there 
was  an  error  In  the  name  of  Its  corporate 
owner;  that  the  name  of  the  owner  at  the 
time  of  assessment  was  "Basle  City  Chilled 
Roll  &  Iron  Works,"  while  the  assessment 
was  to  the  "Basic  City  Chilled  &  Roller  Iron 
Works  Co."  On  account  of  this  variance  In 
name,  It  is  further  alleged  that  the  appellee 
only  acquired  such  estate  as  was  vested  in 
the  person  assessed  with  the  taxes,  and  that 
as  the  taxes  were  assessed  against  the  "Basic 
City  Chilled  &  Roller  Iron  Works  Co.,"  and 
the  property  sold  as  the  property  of  that 
company,  there  passed  to  Henkle,  as  the  re- 
,Bult  of  such  assessment  and  sale,  only  such 
property  as  was  vested  tn  a  corporation  or 
partnership  of  that  name,  and  as  no  cor- 
poration or  partnership  bearing  the  name  of 
"Basic  City  Chilled  &  Roller  Iron  Works 
Co."  existed,  having  any  interest  in  or  right 
to  the  property  In  question,  no  right  or  title 
passed  by  virtue  of  the  tax-title  deed  to  the 
appellee. 

In  the  petition  for  appeal  It  Is  further  con- 
tended that  this  error  In  the  name  of  the 
company  constitutes  a  material  Irregularity, 
that  nullifles  all  subsequent  proceedings;  that 
it  was,  in  effect,  a  falling  to  give  notice  to  the 
true  owner  of  the  land  of  its  assessment  for 
taxation,  its  return  as  delinquent  Its  adver- 
tisement for  sale,  its  sale,  and  the  successive 
steps  leading  to  the  execution,  delivery,  and 
recordation  of  the  deed  to  appellee. 

The  authorities  generally  hold  that  If  a 
mistake  In  name  is  not  calculated  to  mislead, 
it  is  immaterial  and  will  be  disregarded. 
The  underlying  principle  in  such  cases  is 
that  a  person  whose  property  Is  liable  to  as- 
sessment for  taxes  shall  not  be  permitted  to 
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evade  payment  of  Ua  Jnat  proixHiloD  of  tbe 
public  burden  by  any  errors,  omisslcms,  or 
irregolarlties  that  do  not  prejudice  his  rights. 
Westbampton  t.  Searle,  127  Mass.  502;  Lyle 
T.  Jacques,  101  111.  645;  State  t.  Mathews, 
40  N.  J.  lAW,  269;  TborndUce  y.  Inhabitants 
of  Camden.  82  Me.  38,  18  Atl.  85.  7  L.  R.  A. 
463;  State  r.  Diamond  VaL  Live  Stocic  & 
Land  Co.,  21  Nev.  80,  25  Pac.  448;  O'Neal 
T.  Bridge  Co.,  18  Md.  1,  78  Am.  Dec.  669. 

In  the  case  at  bar  the  assessment  reads, 
"Basic  City  Chilled  &  Boiler  Iron  Works 
Co.,"  instead  of  "Basic  City  Chilled  RoU  & 
Iron  Works."  This  variation  in  the  name  In 
which  the  property  is  assessed,  from  the 
exact  style  of  the  company,  is  too  slight  to 
haye  possibly  misled  the  Basic  City  Chilled 
Roll  &  Iron  Works  to  its  prejudice;  and,  aa 
a  matter  of  fact,  It  is  abundantly  shown  that 
it  did  not  do  so.  There  is  no  evidence  tend- 
ing to  show  that  the  purchaser  at  the  tax 
sale  was  guilty  of  any  fraud,  concealment, 
oe  wrongdoing.  It  is  not  pretended  that  the 
taxes  for  which  the  property  was  sold  were 
not  chargeable  thereon,  or  that  they  had  been 
p^ld. 

The  contention  is  that  because  the  owner 
of  the  property  is  described  in  tbe  assess- 
ment advertisement,  and  sale  as  the  "Basic 
City  Chilled  Roller  &  Iron  Works  Co.,"  in- 
stead of  "Basic  City  Chilled  Roll  &  Iron 
Works,"  all  proceedings  culminating  in  the 
deed  to  appellee  are  a  nullity.  That  the 
Basic  City  Chilled  Roll  &  Iron  Works  had 
full  notice  of  these  proceedings  is  not  de- 
nied. Indeed,  It  is  admitted  in  the  bill  that 
appellant  knew  of  the  aale  for  taxes,  and  In- 
tended to  redeem  the  property.  The  record 
shows  that  there  was  no  other  company  with 
like  name,  or  one  at  all  similar,  that  was  do- 
ing business  or  owning  property  in  Basic 
City  or  Augusta  county.  It  further  shows 
that  tbe  property  had  before  1897  been  as- 
sessed in  tbe  same  manner  that  It  was  for 
1897,  and  the  taxes  paid  by  the  owner.  I{ 
further  appears  tliat,  prior  to  tbe  return  of 
the  property  as  delinquent  for  the  nonpay- 
ment of  taxes,  the  treasurer  of  the  county 
called  the  attention  of  D.  K.  JosUn,  who  was 
the  president,  treasurer,  and  one  of  the  di- 
rectors of  the  company  to  which  the  property 
belonged,  to  the  fact  that  the  taxes  for  1897 
were  past  due  and  unpaid,  and  that  unless 
they  were  paid  the  property  would  be  re- 
turned delinquent  It  further  appears  that 
the  property  was  duly  advertised  for  sale, 
and  that  In  additltm  to  the  usual  advertise- 
ment the  treasurer  mailed  a  copy  of  the  ad- 
vertisement to  D'.  K.  Joslln,  and  received  a 
letter  from  Joslln,  dated  February  4,  1888, 
In  which  he  says:  "I  have  not  as  yet  heard 
from  you  as  I  expected,  but  hope  that  you 
stopped  the  sale.  •  •  •  Please  send  me 
statement  of  taxes  due  on  propertiea  at  Basic 
City,  known  as  'Match  Factory,'  'Chilled 
Roll  Works,'  and  'Paper  Fabrlqul,'  as  my 
Intention  is  to  see  that  all  these  taxes  are 
paid  at  an  early  date."    The  treasurer  says 


he  Is  sure  that  In  reply  to  tiiita  letter  be  told 
Joslln  that  the  "ChiUed  Ron  Works"  ba4 
been  sold  as  advertised,  and  that  from  time 
to  time  afterwards  he  called  his  attention 
to  tbe  fact  that  the  property  had  been  eoH, 
and  suggested  that  he  redeem  It  A  copy 
of  the  advertisement  ia  in  the  record,  and  Its 
sufficiency  to  give  the  Basic  City  Chilled 
RoU  &  Iron  Works  full  notice  of  every  fact 
material  to  be  known  by  it  In  connectioB 
with  the  sale  is  plain.  Besides,  as  already 
seen,  it  is  clear  that  Joslln,  president  treas- 
urer, and  director  of  the  company,  actually 
knew  tliat  the  property  was  to  be  sold,  knew 
a  few  weelu  after  the  sale  that  the  property 
had  been  sold,  and  promised  to  pay  the  taxes 
at  an  early  day.  Under  such  circumstancea, 
It  cannot  be  successfully  maintained  that  tbe 
Basic  City  Chilled  Roll  &  Iron  Works  was 
misled  or  prejudiced  by  the  slight  and  im- 
material change  of  its  corporate  name  by  tiie 
officers  of  tbe  law  in  their  efCorts  to  enforce 
the  collection  of  the  public  revenue.  The  ap- 
pellant realizing  this,  makes  the  further  cod- 
tention  in  his  petition  that  the  legal  title  te 
this  property  was  in  the  Central  Trust  Com- 
pany, and  the  beneflclal  ownership  in  the 
creditors  secured  by  tbe  deed  of  December 
6,  1885;  that  the  Basic  City  Chilled  RoU  & 
Iron  Works  only  owned  an  equity  of  redemp- 
tion; and  that  the  property  should  have  beat 
assessed,  in  the  name  of  the  trustee,  or  the 
benefidaries  under  the  trust  deed,  or  both. 
In  slich  manner  as  to  give  them  notice  of  the 
delinquency,  advertisement  and  sale.  This 
contention  is  without  merit  No  such  mode 
of  assessing  property  is  known  to  our  law. 
On  the  contrary,  section  469  of  the  Code  pro- 
vides that  the  clerk  of  every  county  or  cor- 
poration court  shall  annually  make  out  a  list 
of  all  deeds  for  the  partition  and  conveyance 
of  land,  giving  the  names  of  the  gn^ntors  and 
grantees,  except  deeds  of  trust  and  mort- 
gages to  secure  the  payment  of  debts.  These 
lists  are  sent  to  the  auditor  of  pubUc  ac- 
counts, and  delivered  by  tbe  clerk  to  the 
commissioners  for  their  guidance  In  assess- 
ing property.  The  other  sections  of  the  Code 
are  In  harmony  with  section  459,  and  ex- 
clude, by  Implication,  the  idea  that  proi>ert7 
must  be  assessed  in  tbe  name  of  the  trustee 
in  a  deed  of  trust  to  secure  debts,  or  in  the 
names  of  those  secured  in  such  deed.  The 
transfer  to  the  trustee  was  not  made  for  tbe 
purposes  of  taxation,  but  the  taxes  were. 
after  the  trust  deed,  as  before,  assessed  prop- 
erly in  the  name  of  the  grantor  In  the  trust 
deed. 

Other  grounds  of  objection  to  the  proceed- 
ings culminating  in  the  tax  title,  and  under 
which  the  appellee  claims,  are  assigned  la 
the  petition  and  urged  in  argument  but  they 
need  not  be  considered,  for  two  reasons: 
First.  They  are  outside  of  the  case  made  by 
the  pleadings,  and  there  is  nothing  In  tbe 
record  to  show  that  they  were  ever  brought 
to  the  attention  of  the  court  below.  We  caji 
only  consider  such  alleged  errors  as  are  la- 
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Tolred  In  the  record,  and  have  been  consld- 
ered  and  passed  on  by  the  lower  court. 
Union  Bank  v.  City  of  Richmond,  94  Va. 
Sie,  26  S.  E.  821.  Second.  Bven  if  these  ob- 
jections were  within  the  case  made  by  the 
pleadings,  they  could  not  avail  appellant,  un- 
der the  express  language  of  the  statute  (Code, 
I  661,  as  amended  by  Acts  1899-1900,  p. 
1234).  Thomas  t.  Jones,  94  Va.  756,  27  a  B. 
813;  Coal  Co.  v.  Thomas,  97  Va.  627,  34 
8.  E.  486.  These  two  decisions  are  con- 
trolling authority  In  this  case  for  the  conclu- 
sion that  no  valid  objection  lias  been  shown 
to  the  deed  in  question,  or  to  the  proceedings 
which  led  to  its  execution. 

The  only  remaining  contention  Involves 
the  order  of  priority  betweoi  the  tax  lien 
and  the  lien  of  appellant  under  the  deed  of 
trust 

It  Is  well  established  that  the  tax  lien 
has  priority,  and  that  a  tax  sale  la  made 
clear  of  prior  incumbrances.  Simmons  v. 
LyVs  Adm'r,  82  Grat  752;  Com.  v.  Ashlin's 
Adm'r,  95  Va.  146,  28  S.  B.  177;  Thomas  v. 
Jones,  supra.  These  cases  hold  that  the  tax 
te  prior  in  dignity  to  Judgment  liens  and  to 
the  vendor's  lien.  There  is  no  distinction  in 
principle  between  the  cases.  For  the  same 
reason  that  the  tax  Is  held  to  be  prior  in  dig- 
nity to  a  judgment  lien  and  a  vendor's  lien,  it 
must  be  paramoimt  to  a  deed  of  trust  lien. 
Indeed,  it  Is  said  in  Thomas  v.  Jones,  supra, 
that 'taxes  are  prior  in  dignity  to  all  other 
Hens,— must  be  so  from  the  very  necessity  of 
the  case; -otherwise  the  state  would  be  power- 
lees  to  collect  her  revenue.  The  liens  upon 
the  land  would,  as  In  the  <iase  at  bar,  often 
be  greater  than  the  value  of  the  land,  and, 
the  tax  lien  being  Inferiw,  the  land  would 
escape  all  taxation.  The  provision  In  sec- 
tion 661  of  the  Code  that  "the  right  or  title 
to  such  estate  shall  stand  vested  in  the  gran- 
tee In  such  deed  as  it  was  vested  in  the  par- 
ty assessed  with  the  taxes  or  levies  on  ac- 
count whereof  the  sale  was  made,"  refers  to 
the  character  of  the  title  that  shall  be  vest- 
ed In  the  grantee  in  such  deed,  whether  it  be 
a  fee  simple  or  otherwise.  It  has  no  refer- 
ence to  liens,  and  does  not  mean,  as  con- 
tended, that  the  purchaser  takes  the  land 
subject  to  the  liens  resting  thereon  at  the 
time  the  taxes  were  assessed. 

For  these  reasons,  we  are  of  opinion  that 
there  la  no  error  In  the  decree  complained  of, 
and  It  must  be  affirmed. 


(100  Va.  702) 

VALLEY  TURNPIKE  CO.  ▼.  MOORE. 

SAME  V.  STRIOKLER. 

(Supreme  Court  of  Appeals  of  Vlrginls.    Nov. 
20,  1902.) 

JCBTICB  OF  THB  PBACB-APPBAIi-JURISDIO- 

TION-MANDAMUS. 

1.  Under  Code  Va.  {  2956,  an  appeal  from  an 
order  of  a  justice  is  in  the  first  instance  to  the 
eounty  or  corporation  court  of  the  county,  ex- 
cept ill  a  case  involving  the  constitutionality  of 
the  ordioaiice  or  by-law  of  a  corporation,  when 


the  appeal  is  cos:nizabIe  by  the  circuit  court 
having  jurisdiction  over  such  county  or  cmv 
poratioo.  Beld,  that  a  litigant  claiming  a  right 
to  aiipeal  from  a  judgment  of  the  justice  to 
the  circuit  court  must  make  it  appear  that  the 
case  comes  within  the  exception  of  the  stat- 
ute, In  which  case  the  appeal  lies  directly  to 
the  circuit  court,  and  not  through  the  county 
court. 

2.  Where  an  appeal  frorii  a  justice,  which 
should  have  been  taken  to  the  circuit  court, 
was  taken  to  the  county  court,  die  county  court 
had  no  jurisdiction  to  order  its  removal  to  the 
circuit  court,  but  could  only  either  dismiss  the 
appeal  or  remand  the  case  to  the  justice. 

8.  Where  the  primary  object  of  the  litigation 
Is  to  enforce  the  collection  of  money  demands 
for  an  amount  below  the  jurisdiction  of  the 
supreme  court,  the  burden  Is  on  appellants  to 
show  some  other  ground  of  jurisdiction. 

4.  An  order  of  the  county  court  dismissing 
an  appeal  from  a  justice  for  lack  of  jurisdiction 
is  not  a  final  order  from  which  an  appeal  will 
lie. 

6.  On  dismissal  by  the  county  court  of  an 
appeal  from  a  justice,  mandamus  is  the  prop- 
er remedy  to  compel  the  court  to  proceed  to  the 
conclusion. 

Error  to  Circuit  court,  Augusta  county. 

Action  by  the  Valley  Turnpike  Company 
against  one  Moore  and  by  the  same  plain- 
tlfC  against  one  Strickler.  Judgments  be- 
fore a  justice  for  plalntUf,  and  defendants 
appeal  to  the  county  court  The  case  Is 
removed  to  the  ciicolt  court,  and  from  an 
order  remanding  the  cases  to  the  county 
court,  plaintm  brings  error.     Dismissed. 

Slpe  &  Harris,  for  plaintifC  in  «ror.  Ohas. 
D.  Harrison  and  D.  O.  Decherftor  defend- 
ants in  errw. 

WHITTLE,  J.  These  cases,  involving  cog- 
nate quesUons,  were,  by  agreement  of  coun- 
sel, heard  together. 

Both  originated  in  warrants  Issued  by  a 
jOBtice  of  the  peace  on  behalf  of  the  Valley 
Turnpike  Company  to  recover  of  the  defend- 
ants certain  tolls  alleged  to  be  due  by  them, 
respectively,  for  the  use  of  the  company's 
turnpike. 

In  the  first-named  case  Judgm«it  was  ren- 
dered for  the  plaintiff  for  the  full  amount 
of  its  account,  $10.57,  with  Interest  and  costs, 
and  on  the  application  of  the  defendant  an 
appeal  was  allowed  to  the  county  court 
After  the  case  reached  that  court  the  at- 
torney for  the  company  made  affidavit  that 
he  verily  believed  the  constitntlonality  of  an 
ordinance  or  by-law  of  the  company,  a  cor- 
poration, was  involved,  in  that  the  case  in- 
volved the  right  of  the  company  to  collect 
the  tolls  ordained  by  its  duly  constituted  au- 
thorities as  proper  and  legal  tolls,  by  it 
under  the  law  entitled  to  be  received  from 
the  defendant  for  and  on  account  of  the 
travel  set  out  and  described  in  the  accotmt 
sued  on.  Whereupon  the  county  court  on 
motion  of  the  company,  and  over  the  ob- 
jection of  the  defendant  altered  an  order 
removing  the  case  to  the  circuit  court 

In  th6  second-named  case,  the  warrant 
which  was  for  $14.63,  was  tried  by  a  dU-  • 

f  4.  See  Mondunua,  vol.  ts,  Cent  Dig.  |  T4. 
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feroit  Justice,  and  Jndgment  rendered  for 
the  plabitlfl  for  $8.52,  the  amount  due  for 
heavy  haoUng,  with  Interest  and  costs;  the 
Justice  deciding  that  the  company  had  no 
right  of  action  for  the  charges  for  light 
travel. 

The  company  prayed  an  appeal  from  that 
Judgment  to  the  county  court,  which  was 
allowed. 

Similar  proceedings  to  those  In  the  first 
case,  including  the  removal  of  the  case  to  the 
circuit  court,  were  had. 

At  the  hearing  the  circuit  court,  being 
of  opinion  that  It  was  without  Jurisdiction  in 
the  premises,  remanded  both  cases  to  the 
county  court 

Appellant  seeks  to  have  these  orders  re- 
viewed upon  appeal  here. 

It  does  not  appear  how  the  company  has 
been  prejudiced  by  the  order  of  the  drcnit 
court  In  the  first  case.  If,  as  it  maintains, 
the  county  court  has  no  Jurisdiction',  a  dis- 
missal of  the  appeal  for  that  reason  would 
leave  the  Judgment  of  the  Justice  In  its 
favor  Intact 

This  court  is  confronted  at  the  threshold 
of  the  Inquiry  by  a  question  of  its  own  Juris- 
diction. The  general  course  of  appeal  from 
as  order  or  Judgment  of  a  Justice  is,  in 
the  first  instance,  to  the  county  or  corpora- 
tion court  of  the  county  or  corporation 
in  which  the  order  is  made  or  Judgment 
rendered  (even  tn  cases  which  may  be  ulti- 
mately carried  to  the  court  nf  last  resort), 
except,  only,  that  in  a  case  tnvolvliig  the 
constitutionality  or  validity  of  an  ordinance 
or  by-law  of  a  eorporatloa  the  appeal  Is 
cognizable  by  the  circuit  court  having  Juris- 
diction over  such  county  or  corporation. 
Code  Va.  i  2056. 

It  is  the  duty  of  a  Justice  from  whose 
Judgment  an  appeal  is  allowed  to  malce  an 
entry  of  the  fact  upon  his  record,  and  to 
Immedlatdy  deliver  to  the  derk  of  the  court 
which  has  cognizance  of  the  appeal  the 
original  warrant,  with  the  Judgmmt  and 
name  of  the  surety  Indorsed  thereon,  to- 
gether with  all  exhibits  before  him  shown 
at  the  trial.  Acts  1893-94,  p.  486.  For 
form  of  entry  of  appeal,  see  Mayo's  Guide, 
p.  677. 

The  obligation  rests  upon  a  litigant  who 
claims  a  right  of  appeal  from  the  Judgment 
of  a  Justice  to  a  circuit  court  to  make  It  ap- 
pear that  the  case  comes  within  the  excep- 
tion of  the  statute  regulating  the  general 
course  of  appeals;  that  Is  to  say,  that  it 
involves  the  constitutionality  or  validity  of 
an  ordinance  or  by-law  of  a  corporation,  if 
It  does,  the  appeal  lies  directly  to  the  circuit 
court,  and  not  through  the  medium  of  the 
county  court  aa  in  other  case&  These  Ju- 
risdictional facts  must  be  made  to  appear 
before  the  Justice,  in  order  that  he  may 
determine  the  court  to  which  the  appeal  is  to 
be  certified,  and  to  what  clerk  he  must 
deliver  the  warrant  and  other  paiters,  aa 
required  by  statute. 


In  the  cases  under  eonaideratlon  this 
course  was  not  pursued,  but  in  the  one  In- 
stance the  defendant,  and  in  the  other  the 
company,  appealed  to  the  county  court,  and, 
as  observed,  after  the  cases  were  received 
and  docketed  in  that  court  the  company 
sought  to  remove  them  to  the  circuit  court 
upon  the  theory  that  they  ought  to  have 
gone  there  in  the  first  instance 

There  is  no  authority  t(X  that  practice 
In  this  state.  If  the  county  court  had  no 
Jurisdiction  of  the  cases,— as  plalntifl  In 
error  insists,— it  had  no  power  to  order  their 
removal  to  the  circuit  court  Indeed,  the 
only  orders  that  it  could  lawfully  make  in 
such  case  would  be  either  an  order  of  dis- 
missal for  want  of  Jurisdiction,  or  an  order 
remanding  the  case  to  the  Justice  for  such 
further  action  therein,  by  way  of  certifying 
the  appeal  to  the  circuit  court,  as  might  be 
proper.  But  if,  on  the  other  hand,  the  county 
court  had  Jurisdiction,  the  cases  could  only 
be  removed  to  the  circuit  court  np<Hi  notice, 
and  for  cause.    Code  Va..  I  8816. 

Where  the  Jurisdiction  of  the  circuit  court 
is  Invoked  under  the  exception  contained  in 
section  2956  of  the  Code,  It  is,  as  remarked, 
not  a  case  for  removal  at  all,  but  for  original 
appeal  from  the  order  or  judgment  of  the 
Justice  to  that  court. 

The  ground  of  appeal  originally  relied  «n 
by  appellant  was,  under  section  2066  of  the 
Code,  that  the  constitutionality  or  validity  of 
an  ordinance  or  by-law  of  a  corporation  was 
Involved.  In  Its  petition^ for  an  appeal  It 
also  Invokes  the  Jurisdiction  of  this  court 
xmder  that  provision  of  section  2,  art.  6,  of 
the  constitntlon,  which  allows  an  appeal  In 
cases  where  the  matter  in  controversy  con- 
cerns the  right  of  a  corporation  or  county 
to  levy  tolls  or  taxes.  The  general  rule  is 
that  a  party  seeking  an  appeal  must  estab- 
lish the  Jurisdictloa  of  the  court  whose  re- 
visory powers  are  invoked.  Harman  v.  City 
of  Lynchburg,  33  Grat  87;  Adklns  v.  City 
of  Richmond,  08  Va.  91,  34  S.  E.  067,  47  U 
B.  A.  683,  SI  Am.  St  Bep.  706. 

It  appearing  that  the  primary  object  of 
this  litigation  is  to  enforce  the  collection  of 
money  demands  for  amounts  below  the  Juris- 
diction of  this  court,  the  onus  rests  upon 
the  appellant  to  show  aome  other  ground  of 
Jurisdiction.  That  it  seeks  to  accomplish  by 
means  of  the  a£9davlt  refrared  to.  If  the 
afladavit  can  be  regarded  as  part  of  the  rec- 
ord for  any  purpose.  It  not  having  been  In- 
corporated into  It  by  bill  of  excepticma  or 
otherwise,  it  Is  Insufficient  to  estabUah  the 
Jurisdictional  facts  relied  on. 

The  conclusion  of  aflJant  that  a  denial  of 
the  company's  right  to  ctdlect  the  particular 
tolls  in  question  necessarily  involves  the  con- 
stitutionality or  validity  of  one  of  Its  ordi- 
nances or  by-laws,  or  Its  right  to  levy  tolls, 
by  no  means  follows. 

From  anything  that  appears  to  the  con- 
trary, the  company's  right  to  collect  tolls  for 
light  travel  In  the  particular  case  may  have 
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been  denied  upon  entirely  different  gronnds; 
e.  g.,  that  the  tolls  were  not  due,  that  they 
had  been  paid,  or  for  other  like  canae. 

At  all  erents.  It  is  Incumbent  upon  a  party 
who  seeks  the  jurisdiction  of  this  court  to 
show  the  existence  of  the  Jurisdictional  facta 
relied  on,  and  that  the  matter  In  controversy 
is  directly,  and  not  m^ely  incidentally  or 
collaterally,  Inycrfved.  Cook  v.  Daugherty,  99 
Va.  500,  39  S.  E.  223,  and  cases  cited;  Miller 
T.  Navigation  Co:,  32  W.  Va.  46,  9  S.  B.  67. 

But -in  addition  to  the  fwegolng  consider- 
ations, the  orders  complained  of  are  not  sncb 
final  orders  as  this  court  conld  review  on 
aK>eal  In  a  proper  case. 

In  Cowan  against  Doddridge  the  circuit 
court  of  Pulaski  county,  being  of  opinion  that 
it  had  no  Jurisdiction  to  try  the  cause,  di- 
rected that  It  be  dismissed,  and  stricken  from 
the  docket  An  appeal  and  supersedeas  was 
allowed  to  that  order,  but  at  the  hearing  was 
dismissed  as  having  been  improvldently 
awarded.  Afterwards,  on  application  of  ap- 
pellant, a  peremptory  mandamus  was  Issued 
by  this  court  commanding  the  Judge  of  the 
circuit  court  to  bear  and  finally  dispose  of 
the  cause.  Cowan  v.  Fulton,  23  Grat  579. 
And  a  similar  course  was  pursued,  on  like 
facts  In  the  case  of  Kent  v,  Dickinson,  25 
Grat.  817. 

In  the  case  of  Railroad  Co.  v.  Johnson, 
99  Va.  282,  38  S.  E.  19o,  an  appeal  was  tak- 
en by  the  county  court  of  Henrico  apxwintlng 
commissioners  to  ascertain  what  would  be 
Just  compensation  to  the  owner  for  the  land 
proposed  to  be  taken  for  a  highway.  The 
circuit  court  of  Henrico  overruled  a  motion 
to  dismiss  the  appeal  as  Improvldently  award- 
ed, but  remanded  the  case  to  the  county 
court  for  further  jwoceedlngs.  Upon  an  ap- 
peal from  that  order  this  court  held  that  the 
order  of  the  circuit  court  was  tantamount  to 
a  dismissal  of  the  appeal,  and,  being  of  opin- 
ion that  there  had  been  no  final  order  In  the 
case,  dismissed  the  appeal  as  Improvldently 
awarded.  Railroad  Co.  v.  Johnson,  99  Va. 
282.  38  S.  E.  195. 

These  authorities  are  controlling  in  that 
aspect  of  the  cases  under  consideration.  The 
orders  sought  to  be  reviewed  are  not  final 
orders,  and  the  appeals  In  both  cases  must  be 
dismissed,  as  having  been  Improvldently 
swarded. 


doova.  nn 

GORDON  V.  PUNBOIOUSBR. 

(Sapreme  Court  of  Appeals  of  Virginia.    Nov. 
20,  1902.) 

W1TNBS8— IMPBACHMKNT— COMPKTBNCT— 
PARTNERSHIP— BVIDBNCa 

1.  Under  Acts  1889-1900,  pp.  124,  125,  where 
S  party  having  an  adverse  Interest  is  examined, 
the  party  ezamining  has  a  rieht  to  contradict 
him  by  other  evidence,  providing  be  first  men- 
tions to  the  witness  the  circnmstances,  so  as  to 
designate  the  particular  occasion  ou  which  an 
alleged  contradictory  statemeDt  was  made. 

2.  Where  there  was  evidence  tending  to  show 
a  partnership,  an  alleged  member  of  the  firm 


could  be  asked  whethar  a  letter  head  in  ques- 
tion, stating  the  names  of  the  Individual  mem- 
bers of  the  firm,  was  the  letter  head  used  by 
the  firm  of  which  he  was  charged  with  being  a 
member. 

3.  Under  Code,  U  3845,  3346,  a  party  Is  not 
disqualified  from  testifying  by  reason  of  Inter- 
est. 

4.  In  an  action  to  charge  defendant  as  a  mem- 
ber of  a  firm  which  had  executed  a  bond  as 
surety,  an  instruction  that,  if  defendant  solicited 
the  other  alleged  partner  to  become  surety,  and 
held  himself  out  at  the  time  as  a  member  of  the 
firm.  It  is  a  fact  to  he  considered  by  the  Jury 
as  tending  to  show  that  he  was  such  a  membeo' 
when  he  denies  such  membership  in  an  action 
on  the  bond,  is  proper. 

5.  In  an  action  against  a  firm  as  a  surety  on 
a  bond,  before  plaintiffs  can  recover,  they  must 
show  not  only  that  one  of  the  parties  denying 
snch  partnership  was  a  member  of  the  firm 
when  the  bond  waa  executed,  bnt  also  that  the 
bond  was  executed  by  the  other  alleged  part- 
ner under  authority  under  seal  from  the  defoid- 
ant  denying  the  partnership. 

Error  to  drcnit  conrt,  Rockingham  coud- 

Action  by  Elizabeth  A.  Fnnkhouser  against 
W.  A.  Gtordon.  Judgment  for  plaintiff,  and 
W.  A.  Gordon  tnings  error.    Reversed. 

O.  B.  Roller  &  Martz  and  Wlnfleld  Liggett, 
for  plaintiff  In  error.  Slpe  &  Harris,  for  de- 
fendant in  error. 


OABDWELL,  J.  Elizabeth  T.  Fnnkhous- 
er, by  notice  under  the  statute,  brought 
her  action  In  the  circuit  conrt  of  Bocklng' 
ham  county  against  W.  K.  Sites  and  W.  A. 
Gordon  for  $500,  with  Interest  thereon  from 
December  2,  1897;  that  being  the  amount 
she  claimed  to  be  entitled  to  recover  on  a 
bond  executed  to  her  on  December  2,  1895, 
due  one  day  after  date,  credited  by  interest 
paid  to  December  2,  1897,  on  which  bond 
W.  P.  Sites  (then  deceased)  was  surety. 
The  bond,  which  on  the  trial  was  introduced 
in  evidence,  and  conformed  to  the  copy  at- 
tached to  plaintiff's  notice  of  motion.  Is  sign- 
ed: "W.  K.  Sites  &  Gordon.  [Seal.]"  •^. 
P.  Sites.    [SeaL]" 

To  this  action  W.  A.  Gordon  (spoken  of 
in  this  record  as  Dr.  W.  A.  Gordon)  filed  his 
plea  of  non  est  factum,  and  also  his  plea  un- 
der oath  denying  that  he  was  a  member  of 
any  such  firm  or  partnership  as  W.  K.  Sites 
&  Gordon,  or  that  he  ever  signed  or  auth«^ 
Ized  any  one  else  to  sign  the  bond  sued  on, 
or  ever  rattfied  the  execution  of  said  bond. 

Upon  the  trial  the  Jury  found  for  the  plain- 
tiff on  both  iSBuee,  whereupon  the  defendant. 
Dr.  Gordon,  moved  the  court  to  set  aside 
the  verdict  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence,  which 
motion  was  overruled,  and  Judgment  rendered 
on  the  verdict.  This  Judgment,  upon  a  writ 
of  error  awarded  Dr.  Gordon,  is  before  ns 
for  review. 

In  the  progress  of  the  trial  the  plaintiff 
propounded  the  question  to  A.  J.  Johnson,  a 
witness  Introduced  in  her  behalf:  "Did  yon 
tell  Sqnire  H.  B.  C.  Gentry,  on  or  about  the 
8th  day  of  February,  1900,  last  year,  that  Dr. 
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W.  A.  Oordon  was  the  original  member  of 
Oie  Ann  with  W.  K.  Sites?"  To  the  pro- 
pounding of  whlcb  question  tbe  defendant. 
Dr.  Gordon,  objected.  The  objection  was 
overruled,  and  this  Is  assigned  as  error. 

While  it  had  not  been  shown,  that  the  wit- 
ness had  an  adverse  Interest  to  the  plaintiff. 
It  did  appear  that  he  was  adverse,  and  the 
plaintiff  had  the  ri^t  under  the  statute  (Acts 
1899-1900,  pp.  124,  125)  to  contradict  him  by 
other  evidence,  provided  he  first  mentioned  to 
the  witness  the  circumstances  of  the  sup- 
posed contradictory  statement  sufficiently  to 
designate  the  particular  occasion,  and  asked 
him  whether  or  not  he  had  made  such  state- 
ment This  statute,  providing  how  a  party 
having  adverse  interest  or  an  adverse  wit- 
ness may  be  examined,  simply  applies  the 
old  and  well-established  rule  of  practice  gov- 
erning the  Introduction  of  proof  of  contrary 
statements.  Under  that  rule  It  Is  generally 
necessary,  In  the  case  of  verbal  statements, 
first  to  aslE  the  witness  as  to  the  time,  place, 
and  person  Involved  In  the  supposed  contra- 
diction.   1  Greenl.  Et.  i  462. 

The  question  propounded  to  the  witness 
Johnson  In  this  case  mentioned  to  him  the 
time  and  person  involved  In  the  supposed 
contradiction,  and  only  omits  the  place;  and, 
while  it  would  have  been  better  practice  to 
have  mentioned  the  place  also,  still,  as  the 
witness  answered  emphatically  that  he  never 
made  such  a  statement  to  Squire  Gentry,  It 
Is  Impossible  that  the  omission  to  do  so  could 
have  been  prejudicial  to  the  defendant,  Dr. 
Oordon.  Therefore,  this  assignment  of  error 
Is  without  merit. 

In  the  course  of  the  examination  of  Dr. 
Gordon  as  a  witness  in  his  own  behalf  he 
was  asked.  "Is  that  the  letter  head  of  the  old 
firm  of  Sites  &  Gord<m?"  (handing  witness 
the  letter  head),  and  the  witness  answered, 
"Yes,  sir;"  to  which  question  the  plaintiff 
objected,  because  the  paper  Itself  did  not  in- 
dicate the  time  the  paper  was  used,  and  also 
on  the  ground  that  the  answer  to  the  question 
was  a  declaration  of  the  witness,  himself  the 
interested  party;  which  objections  were  sus- 
tained, and  this  is  assigned  as  error. 

There  was  evidence  tending  to  show  that 
there  was  a  partnership  conducted  under  the 
style  and  firm  name  of  Sites  &  Gordon,  com- 
posed of  W.  K.  Sites  and  A.  Hays  Gordon, 
at  the  time  the  bond  sued  on  was  executed 
by  W.  K.  Sites,  and  that  the  firm  of  which 
Dr.  Gordon  Is  alleged  to  have  been  a  mem- 
ber was  not  formed  until  three  years  there- 
after. The  letter  head  in  question  Is  In  the 
form  of  letter  heads  generally  used  In  the 
mercantile  business,  stating  the  names  of  the 
Individual  members  of  the  partnership,  the 
place  at  which  the  business  of  the  firm  Is 
conducted,  and  leaving  the  date  at  which  the 
letter  head  is  used  blank.  Upon  this  letter 
bead  appeared  the  names  of  W.  K.  Sites 
and  A.  Hays  Gordon  as  the  members  of  the 
firm,  and  It  was  clearly  the  right  of  the  wit- 
ness to  state,  in  answer  to  the  question,  that 


It  was  the  letter  head  used  by  that  flim. 
That  he  was  a  party  Interested  In  the  raaott 
of  the  suit  did  not  disqualify  him  to  state 
the  fact  sought  to  be  elicited  by  the  question. 
The  obligee  In  the  bond  sued  on  is  the  plain- 
tiff In  the  action,  competent  to  testify  on  her 
own  behalf.  Therefore  the  defendant  Dr. 
Gordon,  was  also  a  competent  witness,  and 
an  objection  to  bis  competoicy,  had  it  been 
made,  could  not  have  been  sustained.  Sec- 
tions 3346,  8346,  Of  the  Code 

The  remaining  assignments  of  errar  to  be 
considered  relate  to  the  refusal  of  a  certain 
Instruction  asked  by  the  defendant  and  Uw 
giving  of  another  in  lieu  thereof,  and  may 
be  considered  together.  The  Instructions  ask- 
ed and  refused  are  as  follows: 

"(1)  That,  before  the  plaintiff  can  recover 
In  this  action  against  Dr.  W.  A.  Gordon,  they 
must  believe  from  the  evidence  that  Dr.  W. 
A.  Gordon  was  a  partner  of  the  firm  of  Sites 
&  Gordon  on  the  2d  day  of  December,  1885, 
when  the  bond  sued  on  was  executed,  and 
the  burden  of  proving  that  fact  Is  upon  the 
plaintiff. 

"(2)  The  Jury  Is  farther  Instracted  that, 
before  the  plaintiff  can  recover  In  this  ac- 
tion against  Dr.  W.  A.  Gordon,  they  mnat 
believe  from  the  evidence  that  Dr.  W.  A. 
Gordon  was  not  only  a  partner  of  the  flrm 
of  Sites  &  Gordon  on  the  2d  day  of  Decem- 
ber, 1885.  when  the  bond  sued  on  was  ex- 
ecuted, but  also  that  the  same  was  executed 
by  Sites  under  authority  under  seal  from  Dr.. 
W.  A.  Gordon,  and  the  burdoi  of  piovlng 
that  fact  Is  upon  the  plalntUf." 

In  lieu  of  these  instructions  the  court  gave 
the  first,  with  the  modification:  "But  if  the 
jury  believe  from  the  evidence  that  W.  A.  Gor- 
don solicited  W.  P.  Sites  to  become  surety  on 
the  bond  of  $S00  sued  on  In  this  case,  and  at 
the  time  held  himself  out  as  a  member  of 
the  firm.  It  is  a  fact  for  them  to  consider  In 
connection  with  the  case  tending  to  show  he 
was  a  member  of  the  flrm,  but  the  jury  must 
take  into  consideration  all  the  evidence  In 
the  case." 

We  see  nothing  Impropo*  In  this  modifica- 
tion of  the  first  instruction,  but  the  effect  of 
refusing  the  second  instruction  asked  tor  by 
the  defendant.  Dr.  Gordon,  and  the  glvlns  of 
the  first  with  its  modification,  was  well  cal- 
culated to  mislead  the  jury  In  finding  a  ver- 
dict against  him  merely  on  the  grouud  that 
the  evidence  tended  to  show  that  he  was  a 
member  of  the  firm  of  Sites  &  Gordon  at 
the  time  the  bond  sued  on  was  executed. 

It  Is  not  pretended  that  the  defendant.  Dr. 
Gordon,  gave  prior  authority,  under  seal,  to 
W.  K.  Sites,  to  execute  the  bond,  or  that  he 
thereafter  ratified  the  act  Therefore  Dr. 
Gordon  may  have  been  a  member  of  the  flrm 
of  Sites  &  Gordon  when  the  bond  was  exe- 
cuted, and  yet  no  recovery  could  be  bad 
against  him  thereon,  unless  all  distinctions 
between  sealed  and  unsealed  Instruments  are 
abolished  In  Virginia,  and  a  contract  by  one 
partner  under  seal  Is  as  valid  and  binding  oa 
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fbe  other  partner  aa  thongh  the  instniment 
was  not  imder  seal. 

One  partner  Is  bonnd  in  all  undertakings 
entered  into  by  the  other  partner  -ffitbln  the 
scope  of  the  business  engaged  in,  upon  the 
principle  that  each  partner  is  the  agent  of 
the  partnership;  and  his  rights,  powers,  du- 
ties, and  obligations  are  in  many  respects 
goyerned  by  the  same  rules  and  principles  aa 
those  of  an  agent  A  partner,  indeed,  vir- 
tnally  embraces  the  character  of  both  prin- 
cipal and  agent.    Story,  Partn.  (6th  Ed.)  p.  3. 

"One  partner  may  bind  his  fellows,  wheth- 
er they  may  be  active,  nominal,  or  dormant, 
•  •  *  by  any  simple  (that  is,  unsealed) 
contract  touching  the  business  of  the  firm, 
but,  in  general,  not  by  deed,  unless  he  have 
ex^^ss  authority  by  deed  for  that  purpose, 
or  unless  the  other  partners  be  present  at 
the  act,  and  thereto  authorize  him;  and  that 
notwithstanding  the  contract  of  partnership 
be  under  seal,  if  it  do  not  contain  a  specific 
power  to  bind  the  firm  by  promise  under 
seal;  nor  does  it  avail  to  bind  them  that  the 
others  afterwards  acknowledge  his  authority, 
and  verbally  ratify  the  act.  But  whilst,  by 
such  a  contract  under  seal,  his  associates 
may  not  be  bound,  the  partner  who  executes 
It  always  is."  3  Minor,  Inst,  pt  2,  710,  and 
authorities  cited. 

Continuing,  that  learned  commentator  says: 
"But  although,  in  a  court  of  law,  the  bond 
in  the  name  of  one  partner  or  In  the  part- 
nership name,  executed  by  one  partner,  with- 
out due  authority,  for  a  simple  contract  debt 
of  the  firm,  merges  the  simple  contract  debt, 
yet,  unless  the  creditor  agreed  to  accept  such 
bond  in  discharge  of  the  partnership  (a  sup- 
position which  the  execution  of  the  bond  In 
the  firm  name  would  tend  to  repel),  if  the 
jbllgor  therein  became  insolvent,  a  court  of 
equity,  disregarding  the  legal  merger  of  the 
original  simple  contract,  will  charge  the  de- 
mand upon  the  firm,  and  through  it  upon  the 
other  partners."  Among  the  authorities  cit- 
ed in  support  of  this  text  are  Sale  v.  Dish- 
man's  Ex'rs,  8  Leigh,  548,  Gait's  Ex'is  v. 
Calland's  Ex'r,  7  Leigh,  594,  and  Weaver 
T.  Tapscott,  9  Leigh,  424.  In  all  of  these 
cases  the  partner  who  neither  executed  the 
bond  or  covenant  nor  authorized  its  execu- 
tion, or  thereafter  ratified  it  as  binding  upon 
him,  was  held  liable  in  equity  for  the  debt 
sought  to  be  recovered,  upon  the  ground  that 
It  was  a  pre-existing  demand  against  the 
firm,  binding  upon  each  of  the  partnera.  In 
other  words,  the  court  in  each  of  those  cases 
held  that,  although  at  law  .there  would  be 
no  remedy  on  the  sealed  obligation,  except 
against  the  partner  who  executed  it,  a  court 
of  equity  has  Jurisdiction  to  hold  all  the 
partners  as  much  bound  as  if  there  were  no 
seal.  If  there  was  a  pre-existing  liability  rest- 
ing on  the  firm  for  the  debt  for  which  the 
sealed  obligation  was  given.  So  in  the  more 
recent  case  of  Jordan  v.  Miller,  76  Va.  442, 
cited  by  defendant  in  error,  which  was  a  suit 
In  equity  for  the  settlement  of  the  transac- 


tions of  the  firm  of  Brown,  Millei  &  Jordan, 
it  was  held  that,  though  one  or  more  of  the 
partners  gave  their  bond  to  a  par^  with 
whom  they  had  made  a  contract,  which,  un- 
der their  general  authority  as  partners,  they 
were  authorized  to  make,  the  debt  was  still 
a  partnership  debt,  and  binding  on  the  part- 
ner who  did  not  join  in  making  the  contract 
or  in  giving  the  bond.  Likewise,  in  McCul- 
lough  7.  Summervllle,  8  Leigh,  416,  also  cited 
by  defendant  in  error,  it  was  held  that, 
though  one  partner  cannot.  In  general,  bind 
bis  copartner  by  deed,  so  as  to  make  it  op- 
erative as  a  deed,  yet  an  assignment  by  one 
partner  of  the  effepts  of  the  firm,  which 
would  be  lawful  if  there  were  no  seal,  will 
not  be  allowed  In  equity  to  be  defeated  by 
the  circumstance  of  a  seal  being  anne:ted  to 
the  instrument  That  Is  not,  however,  the 
question  we  are  dealing  with,  nor  are  we 
dealing  with  the  kindred  questions  decided 
in  Gibson  v.  Warden,  14  Wall.  244,  20  L.  Ed. 
787,  and  McDonald  v.  Eggleston,  60  Am. 
Dec.  306,  relied  on  by  defendant  in  error. 

In  Hare  &  Wallace's  note  to  the  case  of 
Livingston  v.  Roosevelt,  1  Am.  Lead.  Gas. 
664,  565,  after  illustrating  the  distinction  be- 
tween the  implied  authority  of  one  partner, 
as  general  agent  of  the  partnership,  to  bind 
the  firm  by  a  sealed  instrument  applying 
only  where  the  firm  is  sought  to  be  charged, 
and  when  the  object  is  to  discharge  a  debt 
due  to  it,  as  where  a  seal  is  not  essential  to 
the  nature  of  the  contract  or  where  an  act 
is  done  which  one  partner  may  do  without 
deed,  such  as  a  sale  or  assignment,  where  the 
property  may  be  transferred  by  delivery, 
etc.,  it  is  said:  "The  rule  has  also  been  ap- 
plied to  executory  contracts;  and  'though, 
perhaps,  such  an  application  of  it  may  be  al- 
lowable in  certain  cases  where  the  action  la 
brought  upon  something  collateral  or  conse- 
quential to  the  deed,  as  In  Lawrence  v.  Tay- 
lor, 5  Hill,  108,  113,  it  is  not  seen  how  it  can 
possibly  be  applicable  to  a  case  where  an 
action  is  brought  upon  the  deed  or  contract 
Itself,  on  a  right  having  no  legal  existence 
but  by  the  operation  of  the  deed.  The  doc- 
trine above  mentioned  could  not  in  an  action 
on  the  deed  on  a  plea  of  non  est  factum,  ex- 
tend to  make  the  deed  of  one  partner  the 
deed  of  the  other;  nor  could  it  so  set  aside 
the  deed  as  to  leave  in  force  any  antecedent 
parol  contract  express  or  implied;  and  this 
seems  to  be  admitted  in  Anderson  v.  Thomp- 
klns.  Fed.  Cas.  No.  365,  1  Brock.  456,  and 
Montgomery  t.  Boone,  2  B.  Mon.  244." 

In  this  case,  although  it  is  an  action  upon 
notice  imder  the  statute,  where  the  notice 
takes  the  place  of  both  the  writ  and  dec- 
laration in  an  ordinary  suit  at  law,  it  is 
nevertheless  an  action  at  law,  wherein  re- 
covery against  plaintiff  in  error,  Dr.  Gordon, 
can  be  had,  if  at  all,  only  by  reason  of  his 
being  bound  by  the  bond  sued  on  as  a  part- 
ner In  the  firm  styled  "W.  K.  Sites  &  Got^ 
don,"  or  "Sites  &  Gordon,"  unless,  as  we 
have  said,  all  distinctions  between  sealed  and 


Digitized  by 


v^oogle 


680 


42  SOUTHEASTBRN  BEPORTBB. 


(Va. 


niuealed  Instrnmeiits  hare  been  abolished  In 
ttais  Jurisdiction,  and  a  contract  by  one  part- 
ner under  seal  Is  as  valid  and  binding  upon 
ilia  copartner  as  if  it  were  but  a  simple  con- 
tract touching  the  business  of  the  Arm. 

While  the  principle  that  authority  to  ex- 
ecute a  sealed  instrument  does  not  grow  oat 
of  the  mere  relation  of  partnership  Is  no- 
where questioned,  It  la  true,  as  often  stated 
by  law  writers  and  In  the  decided  cases, 
that  a  strong  disposition  has  been  evinced  In 
a  number  of  American  cases  to  contest  the 
doctrine  that  It  requires  a  prior  authority 
or  a  subsequent  ratiflcation  under  seal  to 
make  the  execution  of.  a  sealed  instrument 
by  one  partner  valid  and  binding  upon  the 
other  partner,  notwithstanding  the  doctrine 
is  established  and  maintained  In  Its  most 
rigorous  extent  by  the  whole  current  of  deci- 
sions In  England;  but,  as  said  by  Mr.  Minor 
In  concluding  his  discussion  of  the  subject 
(3  Minor,  Inst  supra,  711):  "In  Vhrginia 
•  •  *  and  in  several  other  states  the  com- 
mon-law doctrine  Is  adhered  to  in  all  Its  full- 
ness and  rigor,  as  appears  from  the  cases 
cited  in  the  last  paragraph,  to  which  may  be 
added  Preston  v.  Hull,  23  Grat  816,  617,  14 
Am.  Kep.  153;  Penn  v.  Hamlett,  27  Grat 
342." 

The  cases  referred  to  as  cited  In  the  pre- 
ceding paragraph  Include  the  Virginia  cases 
to  which  we  have  already  referred,  and  in 
each  of  them  It  was  distinctly  recognized 
as  a  settled  rule  of  law  that  there  could  be  no 
remedy  in  a  court  of  law  upon  a  sealed  in- 
strument except  against  the  person  executing 
It  unless  be  bad  express  authority  under  seal 
for  that  purpose,  or  the  other  person  be  pres- 
ent at  the  act  and  thereto  authorized  him, 
or  they  thereafter  ratified  the  act  by  writing 
under  seal. 

In  Preston  v.  Hull,  supra.  It  was  held  to  be 
settled  law  that  a  bond  In  which  the  name  of 
the  obligee  was  blank  when  It  was  signed 
by  the  obligors  was  not  their  deed,  and  that 
no  authority  by  parol  to  fill  the  blank  could 
make  It  valid.  In  the  elaborate  opinion  in 
that  case  by  Staples,  J.,  the  question  whether 
or  not  the  distinctions  between  sealed  and 
nnsealed  Instruments  have  all  been  destroyed 
is  discussed.  The  opinion  says:  "The  com- 
mon-law rule  that  the  authority  of  an  agent 
must  be  commensurate  with  the  act  he  per- 
forms cannot  be  departed  from  consistently 
with  the  preservation  of  any  rule  at  all,  for, 
if  a  departure  from  the  rule  in  one  particu- 
lar should  be  permitted,  we  shall  be  carried 
on  step  by  step,  if  we  mean  to  be  consistent 
until  we  have  destroyed  ail  the  well-settled 
distinctions  between  sealed  and  unsealed  in- 
struments." 

It  was  argued  in  that  case,  as  in  this,  that 
no  pood  purpose  is  to  be  subserved  by  these 
distinc-tions,  but  the  argument  was  answered 
by  Staples,  J.:  "It  is  sufllcient  to  say  tliat 
they  exist,  having  their  origin  In  well-estab- 
lished principles.  In  the  language  of  Chief 
Justice  Marshall,  they  have  taken  such  Arm 


hold  of  the  law  they  can  only  be  removed  by 
the  power  of  leglslatlcm." 

The  common-law  principles  thus  referred 
to  by  Staples,  J.,  apply  as  well  to  the  case  we 
have  under  consideration  as  to  the  case  be 
was  then  discussing,  for  the  reason  that  a 
partner  is  but  an  agent  of  the  partnership, 
and  his  rights^  powers,  duties,  and  obligations 
are  in  many  respects  governed  by  the  same 
rules  and  principles  as  those  of  an  agent 

In  answer  to  the  argument  that  the  solem- 
nity attaching  to  a  sealed  instrument  no 
longer  exists;  that  under  the  business  con- 
ditions of  this  day  no  dlfTerence  in  fact  ex- 
ists between  a  sealed  and  an  unsealed  in- 
strument; and  that  the  former  decisions  of 
this  court  to  the  contrary  should  be  over- 
ruled,—we  cannot  do  better  than  to  add  to 
the  quotation  from  Preston  v.  Hull,  supra, 
what  was  so  well  said  by  Lee,  J.,  in  answer- 
ing a  similar  argument  In  Stinchcomb  ▼. 
Marsh,  16  Grat  211,  namely:  "That  a  spirit 
of  self-reliance  and  directness  of  purpose,  aa 
suggested  by  counsel  in  argument  will 
prompt  the  people  of  this  age  and  country 
to  disregard  the  formalities  of  conveyandng 
and  the  rules  of  law  by  which  they  are  de- 
scribed, can  constitute  no  suffidait  reason 
nor  furnish  any  adequate  authority  to  the 
court  to  change  the  law  or  overthrow,  plain. 
Intelligible,  and  well-settled  legal  principles. 
That  is  the  province  of  the  legislature,  not 
of  the  Judiciary.  For  the  latter  to  under- 
take to  mold  the  law  so  as  to  be  adapted  to 
the  loose  and  careless  modes  of  conducting 
business  transactions  which  are  said  to  pre- 
vail, would  be  but  to  l&angurate  uncertainty 
and  confusion  in  the  administration  of  Jus- 
tice, and  lead  to  evils  wliich,  though  not  at 
once  foreseen  and  appreciated,  might  prove 
far  greater  and  more  to  be  deplored  than 
the  hardship  which  may  occur  in  individual 
cases  from  an  adherence  to  the  settled  rules 
of  law,  but  which  at  last  must  be  traced  to 
the  parties'  own  Improvidence  and  want  of 
reasonable  care  and  precaution." 

In  view  of  the  fact  that  the  decision  In 
the  case  of  Preston  v.  Hull,  supra,  approved 
in  Penn  v.  Hamlett  supra,  and  which  cmi- 
tains  the  latest  discussion  by  this  court  of 
this  subject  has  stood  unchallenged  for 
nearly  30  years,  and  the  legislature.  In  Its 
wisdiHU,  not  having  seen  fit  to  remove  the 
distinctions  between  sealed  and  unsealed  In- 
struments, even  as  to  partnership  obligatlona, 
we  would  be  unwarranted  In  not  adhering 
to  the  principles  said  in  that  case  to  have 
taken  such  firm  hold  of  the  law  they  can 
only  be  removed  by  the  power  of  the  legis- 
lature. 

It  follows,  therefore,  that  we  are  of  opin- 
ion that  the  second  instruction  asked  for  by 
Dr.  Gordon,  the  defendant  (the  plaintiff  In 
error  here),  rightly  propounded  the  law  ap- 
plicable to  this  case,  and  should  also  have 
been  given. 

As  the  judgment  of  the  drcnlt  court,  tat 
the  reasons  stated,  has  to  be  reversed  and 
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annulled,  the  Tordlct  of  the  Jury  set  aside, 
and  the  cause  remanded  for  a  new  trial  to 
be  had  In  accordance  with  the  views  herein 
expressed,  we  prefer  to  go  no  farther  in  re- 
viewing the  evidence  than  has  been  neces- 
sary in  disposing  of  the  assignments  of  er- 
ror relating  to  the  rulings  of  the  chrcult  court 
In  the  progress  of  the  last  triaL 


.  (loo  Ya.  est) 

JESSBR  et  aL  v.  ARMBNTEOTJTS  TSX'B. 

(Supreme  Oonrt  of  Appeals  of  Virginia.     Nor. 

20,  1902.) 

DBCRBB  PBO  C0NPES30— APPKAli  —  RKVIHW  — 
HUSBAND  AND  WIFEJ— TRUSTS— KVlDBNCa. 

1.  Where  no  issue  was  made  to  a  bill  by  de- 
murrer, plea,  or  auswer,  and  witnesses  were  ex- 
amined on  behalf  ot  plaintiff,  and  cross-ex- 
amined by  defendant,  he  may  show  on  appeal 
that  the  pieadinKS  and  proof  are  insnfiBcient  to 
warrant  the  decree. 

2.  Where  a  husband,  prior  to  the  married 
woman's  act  of  1876-77,  pnrchased  land  with 
money  which  ids  wife  had  derived  from  her 
father's  estate,  the  presumption  is  that  the 
money,  when  received '  by  him,  was  hia  by  vir- 
tue of  his  marital  rights. 

3.  Where,  prior  to  the  married  woman's  act, 
a  husband  bouglit  laud  with  ids  wife's  mouey, 
taking  the  title  In  Ids  own  name,  no  trust  re- 
sulted to  the  wife. 

4.  Statements  by  husband,  after  purchase  of 
laud,  that  it  was  the  property  of  his  wife,  and 
paid  for  with  her  money,  and  evidence  that 
from  the  way  the  husband  spoke  of  it  the  wit- 
ness thought  the  land  was  the  property  of  the 
wife,  were  insnfflcieut  to  create  a  trust  by  parol 
in  favor  of  wife. 

Appeal  from  circuit  court,  Augusta  county. 

Action  by  O.  S.  Strtde  and  others  against 
Armentrout's  executor.  From  the  deciee  ren- 
dered, defendant  appeals.    Reversed. 

A.  C.  Braxton,  for  appellant.  Patricia  & 
Gordon,  for  appellees. 

KEITH,  P.  O.  S.  Strole  and  others,  claim- 
ing as  devisees  under  the  will  of  Rebecca  Ar- 
mentrout,  filed  thefr  bill  In  the  circuit  court 
of  Augusta  county,  In  which  they  allege  that 
Jacob  H.  Armentrout  purchased  of  Emanuel 
Miller  a  farm  containing  2S  acres,  which  was 
conveyed  to  him  by  deed  of  October  10,  1868; 
that  Rebecca  F.  Armentrout,  wite  of  Jacob, 
lived  and  died  in  the -belief  that  this  property 
stood  in  her  name,  and  was  hers  absolutely; 
that  It  was  bought  with  her  money,  derived 
from  her  father's  estate;  and  that  her  right 
to  control  and  dispose  of  it  absolutely  was 
never  denied  by  her  husband;  and  that,  al- 
though standing  in  bis  name,  it  was  the  prop- 
erty of  his  wife,  Reljecca,  and  passed  to  the 
plaintiffs  under  her  will,  as  though  the  deed 
bad  been  taken  in  ho'  name.  They  pray 
that  it  may  be  decreed  to  belong  to  her,  and 
for  general  relief. 

This  bill  was  taken  for  confessed  as  to  all 
tbe  defendants,  and  a  decree  was  entered  di- 
recting the  master  commissioner  to  report  the 
real  estate  in  Augusta  county  standing  bi  the 
name  of  Jacob  H.  Armentrout  and  the  interest 


of  his  widow  in  said  estate.  The  commission- 
er reported'  that  there  was  a  resulting  trust  in 
favor  of  Rebecca  F.  Armentrout  In  the  25 
acres  conveyed  to  her  husband  by  deed  from 
Emanuel  Miller  on  the  10th  of  October,  1868. 
This  report  was  confirmed  .by  decree  of  the 
circuit  court,  and  that  decree  is  now  before 
us  for  review. 

.  Api>ellees  ccatend  at  the  outset  that  ap- 
pellant has  no  standing  In  court,  because  "a 
defendant  to  a  bill  in  chancery  la  not  to  be 
beard  unless  he  sets  up  a  defense  by  making 
an  issue.  While  the  conscience  of  the  chan- 
cellor must  be  satisfied  as  to  the  truth  of  the 
allegations  of  the  bill  through  testimony  ad- 
duced by  the  complainant,  when  that  is  done 
tbe  rights  of  the  defendant  are  at  an  end  upon 
a  final  decree." 

It  Is  true,  there  was  no  Issue  made  In  this 
case  by  demurrer,  plea,  or  answer;  but  the 
averments  of  the  bill  do  not  warrant,  and 
tbe  court  did  not  render,  a  decree  in  favor  of 
appellMS  upon  the  bill  as  taken  for  confessed. 
Witnesses  were  examined  on  behalf  of  plain- 
tiffs and  cross-examined  by  defendant,  and 
the  report  of  the  commissioner,  when  return- 
ed to  the  court,  was  excepted  to  by  the  de- 
fendant, BO  that  the  proceedings  before  us 
were  not  as  upon  a  bill  taken  for  confessed. 

Not  having  demurred,  pleaded,  or  answer- 
ed, appellant's  contention  is  presented  to  us 
in  Its  least  favorable  aspect,  for  it  stands  upon 
the  case- made  by  plaintiffs  In  their  pleadings 
and  proof;  but  appellant  is  not  thereby  pre- 
cluded from  showing  that  those  pleadings 
and  proof  are  insufficient  to  warrant  the  de- 
cree rendered. 

"If  the  bill  stood  wholly  ccnfessed,  the 
plaintiff  would  not  be  entitled  to  a  decree  as 
of  course  according  to  its  prayer,  but  only  to 
such  decree  as  would  be  proper  upon  the 
statements  of  the  bill  assumed  to  be  true." 
Thomson  v.  Wooster,  114  U.  8.  IM,  5  Sup. 
Ct  788,  2&  L.  Ed.  105. 

The  bill  in  this  case  on  its  face  shows  tliat 
the  money  which  Jacob  H.  Armentrout  iiald 
Emanuel  Miller,  and  for  wliich  he  received  a 
deed  on  October  10, 1868,  was  derived  by  him 
from  his  wife's  father's  estate.  It  Is  not  aver- 
red that  it  was  ho-  equitable  separate  estate, 
and,  as  the  transaction  was  long  prior  to  tbe 
creation  of  statutory  separate  estates,  the  leg- 
islation in  that  direction  first  appearing  in  the 
Acts  of  1876-77,  the  prestunption  is  that  the 
money,  when  received  by  him,  was  his  by 
virtue  of  his  marital  rights.  It  is  not  averred 
that  there  was  any  agreement,  promise,  or 
understanding  which  in  any  degree  diminish- 
ed his  interest  in,  or  impressed  any  trust  or 
duty  upon,  it  with  respect  to  its  investment 
by  him.  The  fact  seems  to  be  to  the  contrary 
of  any  such  bypotbesis.  It  appears  from  the 
bill  that  he  received  the  money  from  her 
father;  that  with  it  he  purchased  the  land, 
and  caused  a  deed  for  it  to  be  made  to  him- 
self. That  she  lived  and  died  hi  the  belief 
tliat  it  stood  in  her  name^  and  that  her  right 
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to  control  and  dispose  of  It  was  not  contro- 
verted by  her  husband,  are  Immaterial  to  the 
Issue. 

If  the  bill  were  sufficient,  the  evidence  Is 
whoUy  Inadequate  to  establish  either  an  ex- 
press parol  trust  or  a  resulting  trust  The 
testimony  upon  the  subject  is,  In  substance, 
embraced  in  a  question  and  answer  which  ap- 
pear In  the  deposition  of  Rev.  Samuel  Drlrer: 

"Q.  Please  state  whether  or  not  on  other 
occasions  preceding  hla  last  Illness,  Mr.  Ar- 
mentrout  told  you  that  this  was  his  wife's 
property,  and  bought  with  her  money? 

"A.  Tes,  he  spoke  to  me  several  times.  I 
might  say,  half  a  dozen  times;  perhaps  sev- 
eral times.  He  told  me  that  that  was  her 
property,  and  paid  for  with  ber  money.  The 
general  business  was  done  through  her." 

Other  witnesses,  It  Is  true,  state  the  same 
thing  In  varying  forms,  but  as  the  appel- 
lant filed  no  plea  or  answer,  and  took  no 
evidence  In  his  own  behalf,  one  witness  on 
behalf  of  plaintiffs  Is  as  good  as  a  multitude 
If  he  deposes  to  facts  which  prove  the  case. 
The  facts  and  circumstances  shown  In  evi- 
dence by  the  appellees  are  none  of  them 
colnddent  with  the  transaction  by  which  the 
title  to  the  land  In  controversy  was  acquired. 
They  refer  to  statements  and  declarations 
made  long  after,  which  are  entirely  consist- 
ent with  the  record  title.  That  the  money 
paid  was  derived  from  the  wife's  father,  and 
was  her  money  until  received  by  the  hus- 
band. Is  true,  and.  In  a  popular  sense,  a  hus- 
band would  naturally  speak  of  It  even  after 
the  event  as  the  wife's  money;  but  we  know 
that  as  the  law  then  stood,  money  received 
by  the  husband  without  any  undertaking 
with  respect  to  It  upon  4)l8  part  became  his 
to  all  Intents,  and  that  property  purchased 
with  It  was  his,  and  there  was  no  trust  re- 
sulting to  the  wife  with  respect  to  It  The 
self-servlent  declarations  of  Mrs.  Armen- 
trout  whether  contained  in  her  will  or  made 
during  her  lifetime,  are  of  no  effect.  The 
propositions  we  have  stated  are  abundantly 
sustained  by  authority. 

"Previous  to  the  married  woman's  act  of 
April  4,  1877,  where  a  woman  having  mon- 
ey not  settled  to  her  separate  use  marries, 
and  the  hnsband  purchases  with  It  real  es- 
tate, and  takes  the  conveyance  In  his  own 
name,  no  trust  results  In  the  wife's  favor." 
Hannon  v.  Hounlhan,  85  Va.  429,  435,  12  S. 
E  157;  Grayson  v.  George,  85  Va.  908,  9 
S.  E.  13. 

"If  a  husband  receives  and  applies  the 
funds,  whether  money,  goods,  or  chattels,  or 
collect  choses  In  action,  with  the  wife's 
privity  and  consent  and  without  an  agree- 
moit  or  promise  to  repay  or  restore  It  no 
legal  obligation  rests  on  the  hnsband  to  re- 
store It  no  right  of  action  accrues  to  her, 
and  to  that  extent  her  rights  are  extinct" 


Throckmorton  v.  Throckmorton,  91  Va.  46, 
47,  22  S.  B.  162. 

The  -general  doctrine  of  resulting  trusts  to 
well  stated  in  Pom.  Eg.  Jut.  t  1037,  as  fol- 
lows: 

"In  pursuance  of  the  ancient  equitable 
principle  that  the  beneficial  estate  follows 
the  consideration,  and  attaches  to  the  party 
from  whom  It  comes,  the  doctrine  Is  settled 
In  England  and  a  great  majority  of  the  Amer- 
ican states  that  where  property  Is  purchas- 
ed, and  conveyance  of  the  legal  title  Is  taken 
In  the  name  of  one  person.  A.,  while  the  pur- 
chase price  is  paid  by  another  person,  B^  a 
trust  results  at  once  In  the  favor  of  the  party 
who  pays  the  price,  and  the  holder  of  the 
legal  title  becomes  a  trustee  for  him.  In 
order  that  this  effect  may  be  produced,  how- 
ever, it  Is  absolutely  Indispensable  that  the 
payment  shall  be  actually  made  by  the  ben- 
eficiary, or  that  an  absolute  obligation  should 
be  incurred  by  him,  as  a  part  of  the  original 
transaction  of  purchase,  at  or  before  the 
time  of  the  conveyance.  No  subsequent  or 
entirely  Independent  conduct,  intervention, 
or  payment  on  his  part  would  raise  any  re- 
sulting trust" 

We  are  of  opinion  that  the  pleadings  and 
proof  do  not  establish  an  Implied  trust  in 
favor  of  Mrs.  Rebecca  Armentrout 

It  Is  not  necessary,  we  think,  to  discuss 
the  controverted  question  as  to  whether  a 
trust  In  lands  may  be  created  by  a  parol 
declaration.  We  prefer  to  leave  that  ques- 
tion where  It  was  placed  by  Judge  Moncure 
in  Sprinkle  v.  Hayworth,  26  Grat  384,  and 
by  Burks,  J.,  in  Borst  v.  Nalle,  28  Grat  423. 
If  a  trust  could  be  created  by  parol,  the  dec- 
laration should  be  unequivocal  and  explicit 
and  established  by  clear  and  convincing  tes- 
timony. As  we  have  said,  the  strongest 
statement  in  the  evidence  Is  that  made  by 
the  Rev.  Mr.  Driver,  who  said,  "He  told 
me  that  that  was  her  proi>erty  and  paid  for 
with  her  money." 

Another  witness  says:  "He  told  me  It 
c^me  by  his  wife,— this  money.  That  be  had 
lost  his  money  that  he  had  formerly  had  in 
purchasing  land  in  the  West,  and  he  had  lost 
some  money  by  his  brother  George.  He 
spoke  as  though  it  was  a  great  thing  his  wife 
had  this  money  to  fall  back  on.  I  never 
knew  of  anything  at  the  time  how  this  deed 
was  made.  From  the  way  he  talked  about 
It  to  me,  I  thought  It  was  made  to  his  wife, 
and  from  the  way  be  talked  about  it  I 
thought  it  was  his  wife's  property." 

Granting  that  a  trust  may  be  created  by 
parol,  to  establish  such  a  trust  upon  such 
declarations  would  be  productive  of  great 
mischief. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  reversed,  and  the  bill 
dtomlBsed,  with  costs  to  the  appellant 
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HOWBERT  et  al.  t.  CAWTHORN. 

(Supreme  Goort  of  Appeals  of  Virginia.     Nor. 
20,  1902.) 

DBBD— CONSTRUCTION— CONTINOENT  RB- 
MAINDER— SALE  ON  EXECUTION. 

1.  A  grantor  conveyed  certain  land  op  tmst 
for  the  use  of  his  wife,  with  remainder  in  fee 
simple  to  liis  children  living  at  the  death  of 
said  wife,  and  the  descendants  of  snch  as  might 
be  dead,  and  if  there  were  no  children,  uor  de- 
scendants of  any  such,  living  at  the  death  of 
the  wife,  then  to  a  certain  person  named.  Held, 
that  the  remainderman  who  would  take  after 
the  termination  of  the  life  estate  could  not  be 
ascertained  until  the  death  of  the  life  tenant, 
and  therefore  a  child  had  no  interest  during  the 
lifetime  of  the  mother,  but  only  a  contingent 
remainder. 

2.  A  contingent  remainder  cannot  be  sold  for 
the  benefit  of  the  creditors  of  a  possible  re- 
mainderman. 

Appeal  from  circuit  court,  Bedford  county. 

Suit  by  Ella  Cawthom  against  Mary  B. 
Howbert  and  others.  Judgment  for  plaintiff, 
and  defendants  ai^ieal-     Reversed. 

Beasley  &  Moon  and  Wm.  Eubank,  for  ai»- 
pellantB.    Graham  Clayton,  for  appellee. 

HARRISON,  J.  This  attachment  proceed- 
ing In  equity  was  Instituted  by  the  appellee 
against  the  appellant  Mary  E.  Howbert,  for- 
merly Mary  E.  Thomas,  a  ncnireaident,  al- 
leging that  appellant  was  entitled  to  an  es- 
tate in  remainder  In  certain  real  estate,  and 
asking  that  the  same  might  be  subjected  to 
the  payment  of  a  debt  evidenced  by  bond  ex- 
ecuted by  appellant  to  G.  T.  Cawthom,  and 
by  blm  assigned  to  the  appellee. 

It  appears  that  by  deed  of  July  9,  1862, 
John  F.  Sale  and  wife  conveyed  to  John 
Frederick  Thomas,  the  father  of  appellant, 
certain  real  estate  In  Bedford  City,  upon 
trust,  f<n:  the  use  of  bis  wife,  Lucy  Ann 
Thomas,  for  life,  with  remainder  "in  fee 
simple  to  the  children  of  the  said  John  Fred- 
erick Thomas  and  the  said  Lucy  Ann  Thom- 
as living  at  the  death  of  the  said  Lucy  Ann 
Thomas,  and  the  descendants  of  such  as 
may  be  dead,  in  equal  shares  by  stocks;  and 
If  there  be  no  such  child  or  children,  nor  de- 
scendants of  any  such,  living  at  the  death  of 
the  said  Lucy  Ann,  then  the  said  John  Fred- 
erick Thomas,  If  living.  Shall  stand  seised  of 
said  lot  or  parcel  of  land  *  *  *  In  fee 
simple  to  bis  own  use;  and,  If  dead,  the  same 
shall  vest  In  fee  simple  to  the  heirs  at  law 
of  the  said  John  Frederick  Thomas." 

John  Frederick  Thomas  died,  leaving  snr- 
vivlng  him  his  wife,  Lucy  Ann  Thomas,  the 
life  tenant,  and  two  children,  who  were  bom 
to  John  Frederick  Thomas  and  Lucy  Ann 
prior  to  the  execution  of  the  deed  of  July 
9,  1862,  namely  Mary  B.  Howbert,  the  ap- 
pellant, and  her  brother  J.  Walker  Thomas, 
all  three  of  whom  are  still  living. 

A  demtirrer  was  filed  to  the  bill  by  the 
appellant,  which  raises  the  sole  question 
presented  for  decision  by  this  appeal,— 
whether  or  not  Mary  EI  Howbert  owns  an 


Interest  under  the  deed  that  can  be  subjected 
to  the  payment  of  her  debts.  The  circuit 
'court  overruled  the  demurrer,  holding  that 
appellant  was  entitled  to  a  vested  remainder 
In  one  moiety  of  the  real  estate  mentioned, 
and  decreed  a  sale  of  the  interest  thus  estab- 
lished to  satisfy  the  debts  that  had  been  re- 
ported. This  action  of  the  lower  court  is  as- 
signed as  error.  It  being  contended  on  behalf 
of  appellant  that  her  Interest  in  the  land  is 
not  a  vested  remainder,  but  a  contingent  re- 
mainder, that  cannot  be  subjected  to  sale. 

It  is  true  that  the  law  prefers  vested  to 
contingent  remainders,  and  this  preference 
may  lawfully  and  properly  influence  the  mind 
in  cases  of  doubtful  construction;  but  It  can 
never  Justify  the  courts  In  making  a  deed  or 
will,  or  in  straining  the  language  used  In 
order  to  make  the  estate  created  a  vested, 
rather  than  a  contingent,  remainder.  Olney 
T.  Hull,  21  Pick.  811;  Vashon's  Ex'x  v. 
Vashon,  98  Va.  170,  85  S.  B.  457.  In  obe- 
dience to  this  disposition  in  favor  of  vested 
remainders,  this  court  has  held,  -where  the 
question  involved  was  the  period  to  which 
words  of  survivorship  related,  that,  In  the 
absence  of  the  expression  of  a  particular  In- 
tent, the  survivorship  has  relation  to  the  death 
of  the  testator.  Martin  t.  Kirby,  11  Gr&t 
67.  And  in  Hansford  v.  EUiott,  9  Leigh,  79, 
Judge  Parker,  In  determining  whether  the 
words  "surviving  children"  should  be  taken 
to  refer  to  the  period  of  the  testator's  death, 
or  to  the  death  of  his  widow,  the  tenant  for 
life,  says:  ,  "If  to  the  former,  the  Interest 
vested  In  all  of  the  testator's  children  living 
at  his  death,  and  passed  to  their  representa- 
tives; the  time  of  distribution  being  alone 
postponed;  if  to  the  latter,  then  Elizabeth 
and  Peter  Manson,  who  alone  survived  the 
life  tenant,  were  entitled  to  the  whole  prop- 
erty." 

In  the  case  at  bar  the  language  of  the 
grantor  Is  perfectly  clear,  leaving  no  room 
for  question  or  doubt  as  to  Its  meaning  and 
purpose.  After  carving  out  the  life  estate 
in  favor  of  Lucy  Ann  Thomas,  the  remainder 
Is  given  to  the  children  "living  at  the  death 
of  the  said  Lucy  Ann  Thomas";  and  if  there 
be  no  such  child  or  children,  nor  the  descend- 
ants of  any  such,  "living  at  the  death  of  the 
said  Lucy  Ann,"  then  over.  This  language 
is  too  plain  for  construction.  In  express 
terms,  the  period  of  survivorship  is  fixed  at 
the  death  of  Lucy  Ann  Thomas,  the  life 
tenant  It  Is  manifest  that  the  remainder- 
men, who  are  to  take  after  the  termination 
of  the  life  estate,  cannot  be  known  or  as- 
certained until  the  life  tenant  Is  dead,  for 
It  Is  not  given  to  man  to  know  who  -will  sur- 
vive a  future  event.  Itself,  in  point  of  time, 
the  most  uncertain  of -all  events.  It  Is  there- 
fore clear  that  appellant  has  no  Interest  un- 
der the  deed  In  question  during  the  lifetime 
of  her  mother,  Lucy  Ann,  but  a  contingent 
remainder.  Her  interest  is  dependent  upon 
the  condition  precedent  that  she  survive  the 
life  tenant.    She  may,  therefore,  never  have 
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an  interest  In  the  subject,  for,  If  the  life 
tenant  should  survive  her,  the  estate  -would 
pass  to  others,  whoae  Identity  cannot  be  now' 
known  or  determined. 

The  only  way  In  which  the  remainder  In 
favor  of  appellant  could  be  considered  vested 
would  be  by  construing  the  words  of  survi- 
vorship ("living  at  the  death,"  etc.)  as  creat- 
ing a  condition  subsequent,  Instead  of  preced- 
ent; this  latter  being  plainly  the  nature  of 
the  condition  in  the  case  at  bar,  both  on  prin- 
ciple and  authority.  Very  often  a  remainder 
will  be  construed  to  be  a  vested  estate  upon  a 
condition  subsequent,  liable  to  be  devested  by 
the  happening  of  the  contingency,  rather  than 
declare  It  to  be  a  contingent  remainder,  as  It 
would  he  if  the  condition  were  precedent 
Graves,  Real  Prop.  p.  194,  note. 

trof.  Graves,  In  his  work  on  Real  Property, 
after  pointing  out  that  in  considering  a  re- 
mainder we  must  assume  that  it  still  exists 
as  a  remainder,  and  judge  of  Its  character  as 
vested  or  contingent  under  the  facts  as  they 
are  at  the  moment  the  question  arises,  gives 
the  following  very  clear  and  satisfactory  def- 
inition of  a  vested  remainder:  "A  remainder 
is  vested  when  it  Is  subject  to  no  condition 
precedent,  and  Is  always  ready,  during  its 
continuance,  to  come  Into  the  possession  of  a 
certain  person,  already  existing  and  ascer- 
tained, on  the  determination  of  the  particular 
estate,  now  or  hereafter,  in  any  manner  what- 
soever." And  he  adds  that  "any  remainder 
not  so  ready  is  contingent"  In  a  note  to  this 
definition,  the  learned  author  says:  "It  will 
be  observed  that  the  definition  requires-  that 
the  remainderman,  at  the  time  the  question 
arises,  should  already  be  in  existence  and  as- 
certained; and  it  is  not  enough,  in  order  to 
consider  the  remainder  now  vested,  that  he 
will  become  ascertained  at  the  moment  the 
particular  estate  ends,  and  the  possession  be-* 
comes  vacant  Thus  there  are  cases  where 
the  same  event  that  ends  the  particular  estate 
ascertains  the  remainderman;  and,  whenever 
the  possession  becomes  vacant  there  will  then 
be  a  certain  person  ready  to  take  possession, 
as  in  the  limitation  to  A.  for  the  life  of  B., 
remainder  to  the  heirs  of  B.,  or  to  A.  and  B. 
for  life,  remainder  to  the  survivor  and  his 
heirs.  Here  the  remainder  will  vest  and 
come  into  possession  eo  Instanti  on  the  death 
of  B.  in  the  one  case,  or  the  survivorship  of 
A.  or  B.  In  the  other,  but  meanwhile  It  re- 
mains contingent  because  as  yet  there  is  no 
'determinate  person'  in  whom  'the  estate  is  in- 
variably fixed.'  Nemo  est  hoeres  viventis,  and 
who  can  now  tell  whether  A.  or  B.  will  be  the 
survivor?  A  test  suggested  by  Prof.  J.  Ran- 
dolph Tucker  will  clearly  show  that  these 
remainders  are  contingent  viz.:  Is  the  re- 
mainderman a  person  to  whom  yon  could 
give  livery  of  seisin  now,  if  his  estate  were 
present  and  not  future?  How  could  livery  be 
made  to  the  heirs  of  B.  while  B.  is  living,  or 
to  the  smTlvor  of  A.  and  B.  while  both  are 
alive?  *  ♦  *  For  the  reasons  above  stated, 
Fearne's  test  of  a  vested  remainder,  viz.,  'the 


present  capacity  of  taking  effect  In  poases- 
slon,  if  the  possession  were  to  become  va.- 
canl;'  is  open  to  exception  in  omitting  to  add, 
after  taking  effect  In  possession,'  the  words 
*of  an  already  existing  and  ascertained  per- 
son'; but  the  whole  tenor  of  his  dlscnsslon  of 
remainders  shows  that  this  was  intended." 
Graves,  Real  Prop.  pp.  190-194. 

In  20  Am.  &  Eng.  Bnc.  Law  (let  Bd.)  p. 
841,  we  find  the  following  very  clear  state- 
ment of  the  law  bearing  upon  this  qnestioa; 
"The  fact  that  fbe  remainder,  from  the  veiy 
Instant  of  Its  creation.  Is  capable  of  taking  ef- 
fect in  possession  or  enjoyment  at  any  mo- 
ment the  possession  or  enjoyment  may  be- 
come vacant  by  the  determination  of  the  par^ 
ticular  estate,  does  not  as  is  frequently  as- 
serted, necessarily  show  that  It  is  i  :sted;  nor 
yet  is  it  quite  accurate  to  say  that  *when  it 
is  cKtain  the  remainder  may  take  effect  in 
possession,  on  the  determination  of  the  pre- 
ceding estates  of  freehold,  at  whatever  time 
and  however  early,  and  by  whatever  means, 
these  estates  may  determine,'  the  remainder 
must  be  considered  as  vested.  Thus  If  an  es- 
tate be  limited  to  two  for  life,  remainder  to 
the  survivor  of  them  in  fee,  the  remainder  to 
contingent  for  until  one  of  them  die  It  is  un- 
certain which  will  be  tlie  survivor;  or  If  land 
be  limited  to  A.  for  life,  remainder  to  'sach  of 
his  children  as  shall  be  living  at  his  decease,' 
each  child  has  but  a  contingent  remainder 
during  A.'s  life,  since  until  his  death  it  is  Im- 
possible to  tell  which  of  the  children  will 
answer  the  description,  and  yet  InasmBch  as 
under  both  these  limitations  the  pjrson  or 
persons  who  are  to  take  are  ascertained  Im- 
mediately on  the  determination  of  the  partic- 
ular estate,  the  remainders  may  well  be  said 
to  be  capable  of  taking  effect  In  possession  or 
enjoyment  at  any  moment  the  possession  or 
enjoyment  may  become  vacant  by  the  death 
of  the  life  tenant  and  may  even  be  said  to 
be  certain  to  take  effect  on  that  event  unless 
the  remaindermen  predecease  the  life  tenant. 
A  moment's  consideration  shows  that  the  ap- 
parent anomaly  arises  from  the  fact  that 
whether  the  remainders  will  ever  take  effect 
In  possession  really  dei>ends  upon  two  con- 
tingencies: (1)  Whether  the  remalndermea 
answer  the  description;  (2)  whether  they 
survive  the  life  tenant,— and  that  the  first  de- 
pends upon  the  second,  and  seems  to  be 
merged  in  it,  whereas,  in  reality,  until  the  life 
tenant  dies.  It  always  exists,  and  affects  the 
remainders  with  a  contingency  Irrespective 
of  their  own  duration.  It  is  therefore  sub- 
mitted that  in  order  that  a  remainder  may 
vest  in  interest  not  only  must  it  be  capable 
of  taking  effect  In  possession  at  any  momoit 
the  possession  may  become  vacant  but  there 
must  also  be  some  certain  and  determinate 
person  In  esse  and  ascertained  who  answers 
the  description  of  the  remainderman  at  some 
time  during  the  continuance  of  the  particular 
estate,  and  not  merely  at  Its  determination." 

The  law  touching  the  nature  of  vested  and 
contingent   remainders  'to   stated   by   Wash- 


Digitized  by  V^OOQIC 


Va.) 


HOWBEBT  T.  OAWTHOBN. 


685 


buna  on  Real  Property  as  foHowB:  "The 
present  capacity  of  taking  effect  In  posses- 
aion.  If  the  possession  were  now  to  become 
vacant,  and  not  the  certainty  that  the  pos- 
session win  become  vacant  before  the  estate 
liulted  in  remainder  determines,  universally 
distinguishes  a  vested  remainder  from  one 
that  Is  contingent  By  capacity,  as  thus  ap- 
plied, la  not  meant  simply  that  there  Is  a 
person  In  esse,  Interested  In  the  estate,  who 
has  a  natural  capacity  to  take  and  hold  the 
estate,  but  that  there  Is  further  no  Interven- 
li«  circumstance,  In  the  nature  of  a  precedent 
condition,  which  is  to  happen  before  such 
person  can  take.  As,  for  Instance,  If  the 
limitation  be  to  A.  for  life,  remainder  to  B., 
B.  has  a  capacity  to  take  this  at  any  moment 
when  A.  may  die.  But  If  It  had  been  to  A. 
for  life,  remainder  to  B.  after  the  death  of 
J.  S.,  and  J.  S.  Is  stUI  alive,  B.  can  have  no 
capacity  to  take  till  J.  S.  dies.  When  J.  S. 
dies,  if  A.  Is  still  living,  the  remainder  be- 
comes vested,  but  not  before." 

The  author,  in  further  considering  the  fact 
that  a  remainder  is  contingent  by  reason  of 
the  person  who  is  to  take  it  not  being  ascer- 
tained, says:  "Thus  upon  ii  devise  to  A.  for 
life,  remainder  to  the  surviving  children  of 
J.  S.,  it  is  obvious  that,  in  terms,  it  is  equivo- 
cal whether  the  surviving  relates  to  the  death 
of  the  testator,  or  to  A.  If  to  the  latter,  the 
remainder  must  be  a  contingent,  sinco  no  one 
can  tell  who  will  be  such  survivors  until  the 
death  of  A.  Whereas,  if  the  term  relate  to 
the  testator's  deatb,  and  J.  S.  then  have  chil- 
dren, the  remainder  Is  a  vested  one,  since 
there  is  then  an  ascertained  person  in  esse 
capable  of  taking  the  estate  In  pnesentl  at 
any  moment"  2  Washb.  Real  Prop.  (3d  Bd ) 
t  1,  pars.  17-18,  top  pages  507-610. 

It  will  be  observwl  that  the  learned  author 
treats  the  remainder  as  contingent,  without 
question,  when  the  period  of  survivorship  re- 
lates to  the  deatb  of  the  life  tenant.  In  such 
case,  he  says,  "The  remainder  must  be  con- 
tingent, since  no  one  can  tell  who  will  be 
such  survivors,  until  the  death  of  A.,"  the 
life  tenant 

In  OIney  v.  Hull,  21  Pick.  811.  a  testator, 
after  devising  to  his  wife  the  use  of  his  real 
estate  while  she  remained  his  widow,  pro- 
ceeded as  follows:  "Should  my  wife  marry 
or  die,  the  land  then  shall  be  equally  divided 
among  my  surviving  sons,  with  each  son  pay- 
ing sixty  dollars'  to  my  daughters,  to  be 
equally  divided  among  them,  as  soon  as  each 
son  may  come  into  possession  of  said  land." 
It  was  held  that  the  remainder  given  to  ine 
sons  was  contingent  until  the  marriage  or 
death  of  the  widow  of  the  testator,  and  that 
upon  her  death  the  estate  vested  in  a  son  who 
was  then  living,  to  the  exclusion  of  the  heirs 
of  another  son  who  died  before  the  widow, 
but  after  the  deatb  of  the  testator.  See,  al- 
so, Blanchard  v.  Blanchard,  1  Allen,  223; 
Ducker  v.  Bumham,  146  III.  9,  34  N.  E.  558, 
37  Am.  St  Rep.  135;  In  re  Ryder,  11  Paige,  185, 
42  Am.  Dec.  109;  Stump  v.  Flndlay,  2  Rawle, 


168,  19  Am.  Dec.  682;  Watson  v.  Smith,  110 
N.  C.  6,  14  S.  E.  640^  28  Am.  St  Rep.  665; 
Nicholson  V.  Oousar,  50  S.  O.  206,  27  S.  B. 
628;  Henderson's  Ex'rs  v.  Peachy,  8  Leigh, 
68;  Baylor's  Lessee  v.  Dejamette,  13  Grat 
152;  Wallace  v.  Minor,  86  Va.  550,  10  8.  B. 
423;  Robinson  v.  Robinson,  89  Va.  916,  14 
S.  B.  916;  McOomb  v.  McOomb,  96  Va.  779, 
32  S.  B.  463. 

The  very  earnest  contention  that  the  estate 
In  question  Is  a  vested,  and  not  a  contingent, 
remainder,  has  Induced  a  more  extended  cita- 
tion of  authority  than  would  have  otherwise 
been  considered  necessary.  The  conclusion 
reached  might  have  been  rested  alone  upon 
the  recent  decision  of  this  court  in  Vashon's 
Bx'x  V.  Vashon,  98  Va.  170,  86  &  B.  467, 
which  clearly  rules  the  case  at  bar.  In  that 
case  the  deed,  after  creating  a  life  estate  in 
favor  of  George  S.  and  Martha  V.  Vashon, 
disposes  of  the  remainder  in  the  following 
words:  "But  if  upon  the  death  of  the  said 
Martha  V.  Vashon  the  said  George  S.  Vashon 
shall  not  be  living,  or  if  upon  the  death  of 
the  said  George  S.  Vashon  the  said  Martha 
V.  Vashon  shall  not  be  living,  then  upon  the 
further  trust  to  sell  the  said  property  in  such 
manner  as  may  seem  best  to  the  said  party 
of  the  second  part  his  heirs,  assigns,  or  suc- 
cessors in  the  ot&ce  of  trustee,  and  to  divide ' 
the  proceeds  of  such  sale  among  the  issue  of 
the  body  of  the  said  George  S.  Vashon,  the 
same  taking  per  stirpes  and  not  per  capita, 
If  such  Issue  of  his  body  there  should  be, 
and,  if  there  should  be  no  such  issue  then 
living,  to  pay  over  the  same  to  the  heirs  at 
law  of  the  said  George  S.  Vashon." 

George  S.  Vashon  had  a  numerous  family 
of  children,  some  of  whom  died  during  his 
lifetime,  unmarried  and  without  issue.  The 
contention  was  that  the  children  of  George 
S.  Vashon,  living  at  the  date  of  the  deed, 
took  a  vested  remainder;  but  this  court  de- 
nied that  claim,  and  held  that  said  children 
took  contingent  remainders,  which  were  de- 
feated upon  their  death  without  issue  during 
the  Ut4  of  George  S.  Vashon;  that  the  In- 
terest of  the  children  under  the  deed  was  de- 
pendent upon  their  being  alive  at  the  death 
of  their  father,  who  survived  Martha  V. 
Vashon,— a  contingency  which  never  happen- 
ed,—and  that  therefore  they  had  no  estate 
which  their  father  could  inherit  Citing 
Graves,  Real  Prop,  supra;  Price  v.  Hall,  L. 
R.  5  Bq.  399;  Augustus  v.  Seabolt  3  Mete. 
(Ky.)  155;  McCraw  v.  Davenport,  6  Port 
819;  Nash  v.  Nash,  12  Allen,  345. 

Inasmuch  as  Lucy  Ann  Thomas,  the  life 
tenant  in  the  case  at  bar,  is  still  living,  and 
J.  Walker  Thomas,  the  broths  of  appellant, 
Is  still  living,  it  follows.  In  the  light  of  the 
foregoing  authorities,  that  the  appellant  ha& 
a  contingent  remainder  in  one  moiety  of  the 
land  mentioned,  subject  to  be  defeated  by  her 
death  in  the  lifetime  of  Lucy  Ann  Thomas, 
when  the  interest  would  pass  under  the  deed 
to  others. 

The  second  branch  of  the  case  Involves  the 
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question  whether  or  not  such  an  unsubstan- 
tial and  shadowy  right  as  that  held  by  the 
appellant  can  be  subjected  to  sale  for  the 
benefit  of  her  creditors.  Such  an  interest  Is 
a  pure  contingency,— a  bare  possibility  wheth- 
er It  will  ever  exist  or  not  During  the  life 
of  Lucy  Ann  Thomas,  such  an  interest  hardly 
rises  to  the  dignity  of  an  estate.  On  the 
part  of  a  purchaser  at  a  judicial  sale.  It  would 
be  a  perfect  hazard,  for  it  could  not  be 
known  to  any  one  whether  the  supposed  In- 
terest, being  sold,  would  ever  be  of  any  value. 
It  would  be  a  mere  speculative  transaction, 
and  ruinous  In  its  consequences,  not  only  to 
the  creditors,  but  to  all  parties  Interested. 
It  has  not  been,  that  we  are  aware  of,  the 
practice  to  offer  at  public  auction  such  an  In- 
terest for  the  satisfaction  of  debts,  nor  do  we 
think  that  such  .a  practice  should  be  estab- 
lished. See  Watson  v.  Dodd,  68  N.  C.  528; 
Same  v.  Watson,  56  N.  C.  400;  Jackson  v. 
Waldron,  12  N.  Y.  Com.  Law,  176;  Breeding 
T.  Davis,  77  Va.  639,  46  Am.  Rep.  740;  Young 
T.  Young,  89  Va.  675,  17  S.  E.  470,  23  L.  R. 
A.  642.  In  Watson  v.  Dodd,  supra,  it  was 
held  that  the  contingent  Interest  of  one  of 
the  devisees,  expectant  upon  the  death  of  the 
life  tenant  without  Issue,  could  not  be  sub- 
jected to  the  payment  of  bis  debts.  In  Wat- 
son T.  Watson,  supra,  the  court  declared  that, 
the  land  being  limited  by  way  of  contingent 
remainder  to  persons  not  in  esse,  it  had  no 
power  to  OTder  a  sale  for  the  purpose  of  con- 
verting it  into  more  beneficial  property.  The 
principle  involved  is  analogous  to  that  de- 
cided In  the  recent  case  (not  yet  officially  re- 
ported) of  Bolsseau  v.  Bass'  Adm'r  (Va.)  40 
8.  E.  647,  where  it  was  held  that  the  Interest 
of  an  assured  In  a  policy  on  bis  life  which  has 
no  present  market  value,  but  Is  dependent 
for  its  continued  existence  on  voluntary  pay- 
ments to  be  made  In  the  fntnre  by  the  as- 
sured, Is  not  such  an  Interest  or  estate  as  can 
be  reached  by  fieri  facias. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  appealed  from  should  be  reversed, 
and  a  decree  entered  here  sustaining  the  de- 
murrer, and  dismissing  the  bill  filed  by  the 
appellee  wKb  costs. 


(100  Va.  638) 
FLOOK  et  al.  t.  ARMENTROTJT'S  ADM'R 
et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 
20,  1902.) 

FRAUDULENT      CO>rVRyANCBS  -  INTENT      OF 
OBANTOR— NOTICE   TO   GRANTEE— AC- 
TIONS—LIMITATIONS— PLBADINO. 

1.  A  creditors'  suit  to  set  aside  a  conveyance 
brought  under  Code,  I  2468,  providing  that 
every  couveyance  or  transfer  of  auy  estate,  giv- 
en with  intent  to  defraud  creditors  of  or  from 
what  they  are  or  may  be  lawfully  entitled  to, 
shnll,  as  to  such  creditors,  be  void,  etc..  is  not 
barred  by  the  five-year  statute  of  limitations 
prescribed  by  Code,  §  2929. 

2.  A  bill  to  set  aside  au  alleged  fraudulent 

%  t.  Bet  Fraudulent  Convayancca,  vol.  U,  Cant. 
Dig.  I  7». 


conveyance  under  Code,  f  2468,  declaring  that 
a  conveyance  made  with  mtent  to  defraud  cred- 
itors shall  be  void,  except  as  against  pnrchaserB 
for  a  valuable  cousideration  and  without  notice, 
ailegiug  that  the  conveyance  was  made  without 
consideration,  and  with  intent  to  hinder,  delay, 
and  defraud  the  grantor's  creditors,  contains  aa 
implied  allegation  of  notice,  and  is  therefora 
suflScient. 

3.  Where  a  debtor  conveyed  property,  the  tax- 
able value  of  which  was  $l0,3T6,  to  certain  of 
his  children,  subject  to  his  wife's  right  of  dower 
therein,  for  $7,000,  the  consideration  was  not 
BO  inadequate  as  to  shock  the  conscience,  and 
render  the  conveyance  void  as  to  creditors,  for 
inadequacy  of  consideration  alone. 

4.  i  acts  held  insufilcient  to  establish  uotiee 
to  grantees  of  a  debtor  that  the  deed  was  mad* 
in  pursuance  of  the  debtor's  intent  to  defrand 
his  creditors. 

Appeal  from  circuit  court,  Rockingham 
county. 

Action  by  the  administrator  of  Daniel  At- 
mentrout,  deceased,  against  Eliza  Flook  and 
others,  to  set  aside  an  alleged  fraudulent 
conveyance.  FrcMn  a  judgment  in  favor  of 
plaintiff,  certain  defendants  appeaL  Rerets- 
ed. 

Ed.  S.  (3onrad  and  Slpe  &  Harrla^  for  ap- 
pellants.   John  B.  Roller,  for  appellee. 

HARRISON,  J.  By  deed  dated  Decembo' 
6,  1877,  Daniel  Flook  conveyed  to  his  three 
daughters,  Eliza  Flook,  Martha  Flook,  and 
Frances  E.  Yancey,  all  of  his  real  and  per- 
sonal property,  consisting  of  a  farm  in  Rock- 
ingham county  containing  about  400  acres, 
and  the  personal  property  owned  by  the  gran- 
tor, consisting  of  horses,  cattle,  hogs,  farminc 
implements,  and  household  and  kitchen  fur- 
nitiu'e,  subject  to  the  contingent  dower  rights 
of  his  wife,  in  the  real  estate.  This  deed 
was  acknowledged  January  14,  1878,  and  re- 
corded February  26, 1878.  The  consideration 
for  the  conveyance  expressed  on  its  face  ia 
$2,000  cash  in  hand  paid,  being  for  services 
rendered  by  the  grantees  Eliza  and  Martha 
Flook  since  1858,  and  $5,000  to  be  paid  in 
12  equal  annual  payments,  bearing  even  date 
with  the  deed,  and  bearing  interest  from 
their  date,  each  for  the  sum  of  $416.66%, 
secured  by  vendor's  lien  reserved  on  the  face 
of  the  deed.  It  appears  that  on  June  1, 
1878,  eight  of  these  bonds  were  assigned  by 
Daniel  Flook  to  Henry  Armentrout  in  settle- 
ment of  an  indebtedness  amounting  to  $3,68&.- 
64.  It  further  appears  that  at  the  December 
term,  1878,  of  the  county  court  of  Rocking- 
ham, the  remaining  four  bonds  were  pledg- 
ed by  Daniel  Flook  as  Indemnity  to  his  se- 
curities In  an  official  bond  as  executor.  This 
pledge  of  these  four  bonds  must  have  been 
subsequently  released,  it  appearing  from  the 
answer  of  Daniel  Flook's  administrator  (his 
Intestate  having  died  In  1882)  that  these  were 
the  only  bonds  that  came  into  his  hands.  It 
further  appears  that  in  a  creditors'  suit  in* 
stituted  March  20, 1878,  against  Daniel  modk 
and  others,  judgments  aggregating  $1,793.11, 
as  of  October,  1879,  were  audited.  Of  these, 
$1,543.61  were  against  Daniel  Flook  as  snr* 
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ety.  Whether  these  Jadgments  were  paid  <^ 
by  those  primarily  bound  therefor,  m:  how 
or  when  they  were  discharged,  does  not  ap- 
pear. It  does,  however,  appear  from  a  final 
order  In  the  cause  on  the  4tb  of  April,  1888, 
that  they  had  been  all  satisfied,  and  the  canae 
retired  from  the  docket. 

The  record  shows  that  in  1858  Daniel  Flook 
qualified  In  the  county  court  of  Bocklngham 
as  committee  of  the  person  and  estate  of 
Daniel  Armentrout,  a  person  of  unsouud 
mind.  On  the  2d  day  of  March,  1877,  the 
commissioner  of  accounts  for  the  county 
court  of  Rockingham  filed  a  settlement  of 
the  accounts  of  Daniel  Flook  as  such  com- 
mittee, covering  the  period  from  the  1st  day 
of  January,  1868,  to  the  Ist  day  of  January, 

1876,  showing  a  balance  due  from  the  com- 
mittee of  $253.10.  This  balance,  It  appears, 
was  paid.  In  January,  1878,  Daniel  Armen- 
tront's  administrator  Instituted  in  the  circuit 
court  of  Rockingham  a  chancery  suit  to  sur- 
charge and  falsify  this  settlement  of  accounts 
of  Daniel  Flook,  committee.  This  litigation 
pended  until  April  15,  1885,  resulting  In  a 
final  decree  of  that  date  In  favor  of  the  ad- 
ministrator of  Daniel  Armentrout  against  the 
administrator  of  Daniel  Flook  for  the  sum  of 
92,287.61.  Execution  was  issued  on  this  de- 
cree, and  Indorsed  on  the  back  by  the  attor- 
ns for  Daniel  Armentrout's  administrator, 
•To  lie." 

To  January  rules,  1888,  Daniel  Armen- 
trout's administrator  filed  hla  bill  in  the  suit 
now  before  us,  setting  up  his  decree,  in  the 
last-mentioned  cause,  of  $2,287.61,  as  an  out- 
standing indebtedness  against  Daniel  Flook 
at  the  time  the  deed  to  his  daughters,   in 

1877,  was  made,  and  charging  that  said  deed 
had  been  made  to  hinder,  delay,  and  defraud 
the  creditors  of  Daniel  Flook,  and  especially 
the  complainant,  out  of  any  recovery  against 
him  or  his  property  on  account  of  his  liabil- 
ity as  such  committee.  The  bill  further  al- 
leges that  the  property  was  conveyed  for  a 
grossly  inadequate  consideration;  that  it  was 
worth  the  sum  of  $20,000;  that  the  cash  pay- 
ment of  $2,000,  recited  to  be  for  services  ren- 
dered by  the  grantees,  was  not  bona  fide, 
and  set  up  for  the  fraudulent  purpose  of  de- 
feating the  claim  of  complainant;  that  for  a 
like  reason,  the  deferred  payments  were 
strung  out  for  12  years;  that  the  whole  pur- 
pose of  the  deed  was  to  cover  up  and  con- 
ceal the  property  of  the  grantor  from  his 
creditors,  and  especially  from  the  claim  of 
the  complainant.  The  prayer  of  the  bill  is 
that  the  deed  may  be  declared  fraudulent 
and  void,  and  the  property  conveyed  therein 
subjected  to  the  satisfaction  of  the  debt  due 
the  complainant.  An  answer  was  filed  by 
the  administrator  of  Daniel  Flook,  and  a  de- 
murrer and  answer  by  his  daughters  to  whom 
the  property  in  question  wag  conveyed.  In 
their  answer,  the  grantees  broadly  and  em- 
phatically deny  every  allegation  of  fraud  and 
wrongdoing  asserted  In  the  bill,  and  declare 
that  the  consideration  expressed  In  the  deed 


was  a  full  and  fair  price  for  the  property; 
that  the  $2,000  cash  payment  was  Justly  due 
for  services  actually  rendered;  and  that  the 
deferred  i>ayment8  were  not  strung  out  tor 
12  years  with  a  fraudulent  Intent  Respond* 
oats  declare  that  they  have  acted  throughout 
the  whole  matter  In  perfect  good  faith;  have 
paid  their  entire  purchase  m<Miey,  made  val- 
uable improvements  upon  the  property,  and 
have  expended  their  time,  labor,  and  money 
thereon,  since  the  date  of  their  purchase,  in 
December,  1877.  They  eihpbatically  deny 
that  the  deed  was  made  to  hinder  and  delay 
their  father's  creditors.  On  the  contrary, 
they  insist  that  the  sale  was  made  to  enable 
their  father  to  pay  his  debts.  They  deny 
every  insinuation  of  fraud  or  notice  of  fraud, 
or  fraudulent  Intent  on  their  part  or  on  the 
part  of  their  deceased  father.  While  insist- 
ing that  they  are  entitied  to  the  protection  of 
a  court  of  equity  by  reason  of  the  matters 
set  forth  in  their  answer,  they  also  rely  upon 
the  doctrine  of  laches,  and  the  statute  of  llm-^ 
Itations  to  protect  them  In  the  rightful  pos- 
session of  what  they  claim  was  a  Ixma  fide 
purchase.  This  controversy.  In  the  court  be- 
low, resulted  In  the  decree  appealed  from, 
overruling  the  demurrer  of  appellants,  set- 
ting aside  the  deed  in  question  as  fraudulent 
and  void,  and  ordering  a  sale  of  the  land 
thereby  conveyed  to  satisfy  the  debt  due  the 
appellee. 

If  the  conveyance  under  consideration,  dat- 
ed December  6, '1877,  was  assailed  alone  upon 
the  ground  that  It  was  voluntary,  the  suit, 
not  being  brought  until  January  rules,  1888, 
would  be  barred  by  the  provisions  of  section 
2929  of  the  Code,  because  not  brought  within 
five  years  after  the  right  to  avoid  the  deed 
on  that  ground  had  accrued.  It  la  clear, 
however,  that  appellee  Is  prosecuting  his  suit 
under  section  2458  of  the  Code,  upon  the 
ground  of  actual  fraud,  and  in  such  a  case 
the  five-year  statute  of  limitations  does  not 
apply.  So  far  as  necessary  to  be  quoted, 
section  2458  provides  that  "every  conveyance 

•  •  •  or  transfer  of  •  •  •  any  estate, 
real  or  personal,  •  •  *  given  with  Intent 
to  •  •  •  defraud  creditors  •  •  •  of 
or  from  what  they  are  or  may  be  lawfully 
entitied    to,    shall,    as    to    such    creditors, 

*  *  *  be  void.  This  section  shall  not  af- 
fect the  titie  of  a  purchaser  for  valuable  con- 
sideration, unless  it  appear  that  he  had  no- 
tice of  the  fraudulent  intent  of  bis  Immediate 
grantor  or  of  fraud  rendering  void  the  titie  of 
such  grantor." 

That  the  grantees  were  purchasers  for  a 
valuable  consideration  cannot  be  denied,  and 
therefore  to  declare  the  deed  void,  under 
section  2458,  two  elements  are  necessary, 
and  these  must  concur,  namely: 

(1)  The  conveyance  must  have  been  made 
with  Intent  to  defraud  the  creditor  of  what  he 
may  be  lawfully  entitled;   and 

(2)  To  affect  the  titie  of  the  grantees,  they 
must  have  had  notice  of  the  fraudulent  intend 
of  the  grantor. 
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The  demurrer  was  properly  OTermled.  It 
rests  upon  the  contention  that  the  bill  does 
not  In  terms,  allege  that  the  grantees  had  no- 
tice of  the  fraud  charged  upon  the  grantor. 
This  court  has  held  that  the  privity  of  the 
grantee  In  the  fraud  of  his  grantw  is  suffi- 
ciently alleged  by  charging  that  the  deed  was 
made,  not  only  without  any  consideration 
deemed  valuable  in  law,  but  with  Intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
the  grantor.  Whilst  It  is  clearly  the  better 
practice  to  charge,  In  terms,  that  the  grantee 
had  notice  of  the  grantor's  fraudulent  Intent, 
yet  if  the  charge  made  necessarily  Implies 
such  notice,  as  It  does  in  the  case  at  bar,  it 
1b  sufficient  Twine  Co.  t.  Mayo,  97  Va.  182. 
83  S.  m  523. 

There  is  no  direct  proof  In  the  record  of 
any  fraudulent  Intent  on  the  part  of  the  ap- 
pellants, nor  of  any  knowledge  by  them  of 
any  fraudulent  purpose  on  the  part  of  the 
grantor.  It  Is  not  necessary,  -however,  that 
the  grantees  should  appear  to  have  had  ac- 
tual knowledge  of  the  grantor's  unlawful  pur- 
pose. It  Is  sufficient  If  they  had  knowledge 
of  facts  and  drcumstances  which  were  nat- 
urally and  Justly  calculated  to  excite  suspi- 
cion in  the  mind  of  a  person  of  ordinary  care 
and  prudence,  and  which  would  naturally 
prompt  him  to  pause  and  inquire  before  con- 
summating the  transaction.  If  such  inquiry 
«vould  have  necessarily  led  to  a  discovery  of 
the  fact  with  notice  of  which  be  Is  sought  to 
be  charged,  he  will  be  considered  to  be  affect- 
ed with  such  notice,  whether  he  made  Inquiry 
or  not  But  while  the  fact  of  notice  may  be 
Inferred  from  circumstances,  as  well  as  prov- 
ed by  direct  evidence,  yet  the  proof  must  be 
such  as  to  affect  the  conscience  of  the  pur- 
chaser, and  must  be  so  strong  and  dear  as  to 
fix  upon  him  the  imputation  of  mala  fides. 
Fischer  V.  Lee,  98  Va.  159,  35  S.  E.  441;  New- 
berry V.  Bank,  98  Va.  471,  36  S.  E.  515. 

In  the  light  of  this  repeated  statement  of 
the  law  applicable  in  such  cases,  we  will  pro- 
ceed to  the  consideration  of  the  alleged  sus- 
picious chrcumstances  relied  on  by  the  appel- 
lee as  sufficient  to  aCTect  the  conscience  of  the 
appellants,  and  to  fix  npon  them  the'  imputa- 
tion of  mala  fides.  The  first  of  these,  and 
that  chiefly  relied  on.  Is  that  the  grantor  was 
in  embarrassed  circumstances,  and  that  the 
price  agreed  to  be  paid  by  appellants  was 
wholly  inadequate. 

It  is  a  well-settled  rule  of  law  that  mere 
Inadequacy  of  price  is  no  ground  for  setting 
aside  a  conveyance,  unless  so  gross  as  to 
shock  the  conscience  and  furnish  decisive  evi- 
dence of  fraud.  Bresee  v.  Bradfield,  99  Va. 
831,  38  S.  B.  196.  In  this  case  It  Is  said,  cit- 
ing Pomeroy  on  Equity  Jurisdiction:  "If 
there  Is  nothing  but  mere  Inadequacy  of 
price,  the  case  must  be  extreme,  in  ord»  to 
call  for  the  InterxMsltion  of  equity.  When 
the  accompanying  incidents  are  inequitable, 
and  show  bad  faith,  such  as  concealments, 
misrepresentations,  undue  advantage,  oppres- 
sion on  the  part  of  the  one  who  obtains  the 


benefit  or  ignorance,  weaknen  of  mind,  sldc- 
ness,  old  age,  incapacity,  pecuniary  necessi- 
ties, and  the  like,  on  the  part  of  the  atha, 
these  circumstances,  combined  with  Inade- 
quacy of  price,  may  easily  Induce  a  cotnt  to 
grant  relief,  def^islve  or  affirmative." 

In  the  case  at  bar  it  appears  that  the  prop- 
erty conveyed  by  Daniel  Flook  to  his  daugh- 
ters was  assessed  for  taxation  at  $10,376,  the 
land  at  $9,488,  and  the  personal  property  at 
$888.  The  depositions  of  about  40  witnesses 
have  been  taken.  The  estimated  value  per 
acre  placed  upon  the  land  ranges  from  $15  to 
$60  per  acre.  A  careful  consideration  of  the 
evidence  shows  that  the  witnesses  who  prac- 
tically  concur  in  the  view  that  the  prise  paid 
was  fair  and  reasonable  have  been  longest 
and  best  acquainted  with  the  land,  and  are 
better  informed  as  to  its  value  than  those 
witnesses  who  speak  on  behalf  of  the  appel- 
lee. It  must  be  borne  in  mind  that  the  land 
was  sold  and  conveyed  subject  to  the  incum- 
brance of  the  contingent  right  of  dower  of 
the  grantor's  wife,  and  that  this  burden  great- 
ly depreciates  the  sale  value  of  land.  The  ev- 
idence of  value,  as  in  most  cases  of  this  na- 
ture, is  very  conflicting,  and  therefore  unsat- 
isfactory. Upon  the  whole  case,  however.  It 
is  Impossible  for  the  court  to  say  that  the 
price  paid  was  Inadequate.  Certainly  It  was 
not  so  grossly  Inadequate  as  to  shock  the  con- 
science of  a  man  of  common  sense,  or  to  fur- 
nish occasion  for  setting  aside  the  deed  as 
fraudulent  for  that  cause  alone. 

The  contention  that  at  the  date  of  tiie  deed 
the  grantor  was  in  such  embarrassed  circum- 
stances Is  to  have  put  the  grantees  upon  no- 
tice that  the  conveyance,  at  the  price  agreed 
upon,  was  Intended  to  defraud  his  creditors, 
is  not  sustained  by  the  record.  On  the  con- 
trary, the  established  facts  are-  susceptible  of 
the  construction  that  in  making  the  sale  the 
grantor  was  actuated  by  an  honest  purpose 
to  provide  for  the  payment  of  his  debts.  The 
presumption  of  law  Is  in  favor  of  honesty,  and 
the  court  cannot  presume  fraud  unless  the 
terms  of  the  instrument  preclude  any  other 
Inference.  Williams  T.  Lord,  75  Va.  890-400. 
In  a  few  months  after  the  sale  was  made, 
eight  of  the  purchase-money  bonds  had  been 
assigned  by  the  grantor  In  satisfaction  of  bis 
principal  debt  amounting  to  $3,686.64.  Wliile 
it  does  not  appear  precisely  when  and  how 
the  Judgments  heretofore  mentioned  were 
paid.  It  does  appear  that  eyesry  debt  the  gran- 
tor owed  was  discharged,  and  that  when  he 
died,  in  1882,  the  last  fotur  purchase^noney 
bonds,  not  dne  until  January  1,  1887,  1888, 
1889,  and  1890,  were  under  his  control,  and 
passed  into  the  hands  of  his  administrator  aa 
assets  of  the  grantor'^  estate.  These  bonds 
aggregated  $1,666.66%  with  interest  thereon 
from  December  6,  1877,— a  sum  more  than 
sufficient  to  satisfy  the  subsequently  ascer- 
tained and  established  demand  of  the  appellee. 
It  Is  further  contended  that  a  badge  of  fraud 
is  to  be  foimd  In  the  circumstance  that  the 
deed  was  dated  December  6,  1877,  and  not 
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acknowledtred  for  record  nntll  Jannary  14, 
1878,  wlthont  any  explanation  being  gtven  of 
this  discrepancy,  Daniel  Flock  being  dead, 
and  tbe  grantees  being  incompetent  witness- 
es. It  would  have  been  difficult  to  make  tbe 
explanation  mentioned.  We  cannot  see,  how- 
«rer,  tbat  this  circumstance  can  raise  a  sus- 
picion of  bad  faith.  It  Is  wltbln  common. ex- 
perience that,  where  parties  are  living  In  the 
country,  it  Is  not  always  convenient  to  get  a 
notary  or  Justice,  and  for  this  reason  deeds 
are  often  not  acknowledged  for  some  time 
after  they  are  written. 

Another  circumstance  relied  on  to  show 
that.  If  the  grantees  had  made  such  Inquiry 
as  It  was  their  duty  to  make, 'they  would 
have  discovered  the  fraudulent  Intent  of  their 
grantor.  Is  that  Greo.  W.  Yancey,  tbe  husband 
of  one  of  the  grantees,  lived  beside  the  gran- 
tor, attended  to  his  business,  and,  from  his 
proximity  to  him,  must  have  known  all  about 
his  affairs.  This  is  a  mere  presumption. 
Yancey  was  not  a  party  to  the  deed.  There 
is  no  proof  that  he  had  any  knowledge  on  the 
subject,  and  none  tbat  he  vouchsafed  any  In- 
formation to  the  grantees  that  would  have 
put  the  most  suspicious  upon  inquiry. 

Another  circumstance  relied  on  as  show- 
ing fraud  is  that  Mrs.  Flook  did  not  unite  in 
tbe  deed.  Under  the  facts  of  this  case,  we 
are  unable  to  see  what  ground  for  suspicion 
of  bad  faith  this  circumstance  affords.  The 
wife  could  not  be  required  to  unite  in  the 
deed  releasing  her  -dower  rights,  and  the 
fact  that  she  was  unwilling  to  do  so,  and  tbat 
the  absence  of  such  release  would  make  It 
difficult  to  sell  to  a  stranger,  may  have  sug- 
gested to  the  grantor  the  Idea  of  selling  to 
his  daughters,  subject  to  the  dower  rights, 
for  the  purpose  of  raising  the  me^na  witli 
which  to  pay  his  debts. 

Another  circumstance  insisted  upon  ie  that 
Daniel  Flook  made  a  dishonest  setUement  of 
hlB  accounts  as  committee  for  Daniel  Ar- 
mentrout  before  the  commissioner  of  ac- 
counts in  March,  1877.  The  bill  alleges  this 
to  be  the  fact  but  the  charge  Is  emphatically 
denied  by  the  answer,  and  there  is  no  proof 
to  sustain  It.  Daniel  Flook  assumed  this 
trust  in  1868.  After  tbe  Intervention  of 
years,  the  Civil  War,  and  posslMe  loss  of  evi- 
dence, he  settled  his  accounts  In  1877.  It 
does  not  follow  necessarily  that  because.  In 
a  subsequent  settlement  made  after  he  was 
dead,  a  liability  was  ascertained,  the  first 
settlement  was  made  with  the  dishonest  pur- 
pose of  defrauding  appellee.  The  evidence 
shows,  that  at  the  date  of  the  deed  in  ques- 
tion the  grantor  was  advanced  in  years;  that 
he  was  a  man  of  high  character,  and  bad 
borne  a  good  reputation  for  honesty  and  In- 
tegrity all  his  life  among  his  neighbors. 
There  Is  no  evidence  to  raise  a  suspicion, 
even,  that  the  grantees,  haid  any  knowledge 
42S.B.-M 


of  their  father's  accounts  as  committee  for 
Daniel  Armentrout  If  they  are  chargealde 
with  any  knowledge  on  the  subject.  It  Is 
only  that  disclosed  by  the  public  records, 
viz.,  tbat  he  had  settied  his  accounts  before 
an  authorized  official,  from  which  settiement 
It  appeared  that  he  owed  nothing  on  that  ac- 
count They  can  hardly  be  presumed  to 
have  known,  If  such  was  the  fact  that  the 
record  settiement  was  false,  and  that  one 
would  be  made  subsequentiy  bringing  their 
father  In  debt 

We  have  commented  upon  the  more  Im- 
portant Incidents  connected  with  the  trans- 
action under  consideration,  and,  without  pro- 
longing this  opinion  to  consider  In  detail 
others  suggested  as  suspicions.  It  must  suf- 
fice to  say  that  when  all  the  circumstances 
relied  on  to  show  that  the  appellants  were 
guilty  of  actual  fraud  In  making  the  pur- 
chase In  question  of  their  father  are  consid- 
ered in  the  light  of  the  facts  disclosed  by 
the  record,  the  Imputation  of  mala  fides  has 
not  been  fastened  upon  them  with  that  clear- 
ness, and  tame  which  is  required  In  making 
out  a  case  of  fraud. 

The  record  does  not  show  what  has  be- 
come of  tile  four  bonds  that  went  into  the 
hands  of  the  administrator  of  Daniel  Flook. 
The  bill  alleges  that  they  have  not  been  paid. 
The  answo'  of  the  administrator  admits  that 
they  came  Into  his  hands,  and  says  that  they 
are  now  <m  file  In  som«  chancery  suit  The 
answer  of  appellants  declares  that  these 
bonds  passed  into  the  hands  of  their  father's 
administrator,  and  that  they  will  be  pre- 
pared to  show  at  any  time  how  the  same  had 
been  paid  off  a:  discharged.  With  the  ex- 
ception of  these  allegations,  the  record  Is  si- 
lent on  the  subject,  it  Is  apparent  that  In 
the  lower  court  the  Issue  made  by  tbe  plead- 
ings as  to  the  payment  of  these  bonds  was 
Ignored  or  subordinated  to  the  question 
whether  or  not  the  deed  from  Daniel  Flook 
to  his  daughters  was  fraudulent  If  they 
have  been  paid  to  the  administrator  of  Dan- 
iel Flook,  deceased,  his  being  the  proper 
hand  to  receive  payment  the  debt  is  dis- 
charged, and  there  is  no  liability  on  the 
obligors  for  his  application  of  the  proceeds. 
If,  on  the  other  hand,  they  have  not  been 
paid,  by  the  terms  of  the  deed  they  con- 
stitute a  vendor's  lien  upon  the  land,  which 
should  be  enforced  in  these  proceedings. 
The  matter  being  susceptible  of  proof,  and 
none  having  been  taken,  the  bill  ought  not 
to  be  dismissed,  but  the  cause  remanded  for 
further  prosecution  or  Inquiry  along  the  lines 
suggested.  If  the  appellee  shall  be  so  ad- 
vised. 

For  these  reasons,  the  decree  appealed  from 
must  be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  not  in  conflict 
witli  this  Qpinioa  as  may  be  proper. 
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HOT  T.  VARNER  et  al. 


.(Sapreme  Court  of  Appeals  of  Yir^nla.    Not. 
20,  1902.) 

DOWBR^EQCITT  OF  REDEMPTION— RKDEMP- 
TION   BY  HEIRS— CONTRIBUTION. 

1.  Where  a  wife,  daring  coTertare,  joins  in  a 
mortgage  of  her  husband's  land,  she  has  a  right 
to  dower  only  in  the  sarplns,  though  the  sale 
under  the  mortgage  is  after  the  husband's 
death,  nothing  to  the  contrary  being  indicated 
by  Code,  §  2269,  giving  a  widow  dower  in  the 
surplus  after  payment  of  incumbrances  on 
the  land  paramount  to  her  dower,  where  the 
land  Is  sold  in  the  lifetime  of  the  husband. 

2.  Land  of  a  husband  being  subject  at  his 
death  to  a  mortgage  in  which  the  wife  joined, 
and  which  was  thereafter  satisfied  by  sale  of 
part  of  the  land,  and  by  payment  by  the  heirs 
from  the  individual  property,  the  wife,  to  have 
dower  in  the  remainder  of  the  land,  most  con- 
tribute h^r  proportionate  share. 

Appeal  from  circuit  court,  Augusta  cotinty. 

Proceedings  between  Hoy  and  Vamer  and 
others.  From  the  decree,  Hoy  appeals.  Re- 
▼ersed. 

Curry  &  Glenn  and  Turner  K.  Hackman, 
for  appellant    Elder  &  Elder,  for  appellees. 

CARUWELL,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Augusta  coun- 
ty, and  the  case  ia  as  follows: 

H.  H.  Vamer  died  in  Augusta  county  on 
or  about  the  25th  day  of  April,  1887,  intes- 
tate, leaving  to  survive  him  a  widow,  Agnes 
A.  Tamer,  and  five  Infant  children.  He  was 
at  bis  death  seised  and  possessed  of  a  tract 
of  126%  acres  of  land,  situated  In  said  conn- 
ty,  upon  which  be  bad  given  two  deeds  of 
trust,— the  one  to  secnre  to  the  Valley  Mu- 
tual Life  Association  $1,100,  and  tbe  other 
to  secnre  Frances  Hogshead  $200,— In  both  of 
which  duly  recorded  deeds  his  wife  united. 
H.  H.  Vamer  having  died  before  any  sale  of 
tbe  land  was  made  under  either  of  tbe  trast 
deeds,  and  tbe  debts  thereby  secured,  with  the 
exception  of  a  small  balance  of  $70.62,  having 
been  satisfied  with  the  proceeds  arising  from 
the  sale  of  a  part  of  tbe  land  In  a  suit  Insti- 
tuted for  the  settlement  of  Varaer'a  estate, 
and  by  applying,  by  authority  of  a  decree  of 
tbe  court  in  that  case,  tbe  share  of  his  five 
children  In  the  proceeds  from  a  life  Insur- 
ance policy  he  held  In  tbe  Valley  Mutual 
Life  Association  for  tbe  benefit  of  his  wife 
and  children,  tbe  circuit  court  in  this  cause 
held  that  the  widow,  Agnes  A.  Vamer,  was 
entitled  to  dower  in  the  whole  126%  acres 
of  land,  and  confirmed  the  report  of  the 
commissioners  assigning  to  her  as  dower 
one-third  of  tbe  land. 

"Tbe  general  rule  Is  that,  when  tbe  hus- 
band has  mortgaged  bis  lands  before  cov- 
erture, or  tbe  wife,  during  coverture,  has 
united  with  bim  in  mortgaging  land  belong- 
ing to  talm,  and  such  land  is  sold  under  the 
mortgage,  the  widow.  If  the  sale  takes  place 
•^fter  the  death  of  the  husband,  and  the  vrife, 
tbe  sale  takes  place  before  his  death.  In 
isdictlons   where   the   Inchoate   right   of 


dower  Is  regarded  as  such  an  Interest  M 
must  be  protected,  Is  entitled  to  bare  her 
dower  assigned  or  reserved  fkom  the  sur- 
plus only  after  paying  the  whole  amount  of 
the  mortgage  indebtedness.  The  dower  In- 
terest should  be  confined  to  one-third  of  tbe 
value  of  the  excess  of  the  land  after  deduct- 
ing tbe  entire  amount  owing  upon  the  mort- 
gage." 10  Am.  &  Bug.  Bnc.  Law  (2d  Ed.) 
168;   1  Scrlb.  Dower,  492. 

The  reason  for  tbe  general  rule,  which  cm- 
fines  tbe  widow  to  one-tblrd  of  tbe  surplns. 
Is  thus  stated  by  Chancellor  Walworth  In 
Hawley  v.  Bradford,  9  Paige,  200,  37  Am. 
Dec.  390:  "It  Is  settled  law  that,  where  the 
wife  pledges  her  separate  estate,  at  the  re- 
versionary Interest  In  her  real  propeetj,  for 
tbe  debt  of  her  husband,  she  is  entitled  to  the 
ordinary  rights  and  privileges  of  a  sinety. 
*  *  *  I  am  not  aware  of  any  decision, 
however.  In  which  the  principle  of  surety- 
ship has  been  applied  to  a  case  like  the  pres- 
ent •  •  •  strictly  speaking,  tbe  wife 
has  no  estate  or  Interest  in  tbe  lands  of  her 
husband  during  bis  life  which  Is  capable  of 
being  mortgaged  or  pledged  for  the  payment 
of  his  debt  Her  Joining  In  the  mortgage, 
therefore,  merely  operates  by  way  of  release 
or  extinguishment  of  her  future  claim  to 
dower  as  against  tbe  mortgagee.  If  she  sur- 
vives her  husband,  without  Impairing  her 
contingent  right  of  dower  In  the  equity  of 
redemption.  Tbe  master  was,  ther^we, 
right  in  supposing  that  Mrs.  Bradford  waa 
not  entitled  to  be  endowed  of  the  whole  pro- 
ceeds of  the  mortgaged  premises,  but  only' 
of  the  surplus  which  remained  after  paying 
the  mortgage  debt  and  the  coats  of  fmredo- 
sure."  To  the  same  effect  is  Bank  v.  Owens, 
81  Md.  S20,  00  Am.  R^.  60,  dtlng  numerous 
authorities. 

In  Land  v.  Shlpp,  100  Va.  — ,  41  8.  B.  742, 
It  Is  said:  "Whether  there  has  been  an 
alienation  by  the  husband  in  fee  of  tbe  equity 
of  redemption  be  held  In  tbe  land  to  satisfy 
a  lien  or  Incumbrance  thereon  superior  to 
bis  wife's  right  of  dower  therein,  or  the  con- 
veyance be  made  by  the  husband  of  his  eq- 
uity of  redemption  to  a  trastee^  without  th« 
wife's  concurrence,  to  secure  a  debt  of  the 
husband,  and  there  is  a  sale  of  tbe  land  in 
his  lifetime  by  tbe  trastee,  subject  to  tbe 
prior  lien  or  Incumbrance,  or  It  be  paid  out 
of  the  proceeds  of  such  sale,  the  widow  of 
tbe  deceased  husband  can  only  have  dower 
In  tbe  equity  of  redemption  In  tbe  land 
(which  tbe  husband  could  not  alien,  and  da- 
feat  her  dower  therein,  vrltbout  her  .concur- 
rence), or  of  tbe  excess  from  the  proceeds 
from  tbe  sale,  of  the  land,  met  and  above 
the  amount  of  the  lien  or  Incumbrance  there- 
on superior  to  her  dower  rights,  which  Is  the 
measure  of  the  equity  of  redemption;  and 
to  secure  this  to  her  our  statute  makes  am- 
ple provision." 

It  was,  of  course,  there  meant  to  confine 
tbe  widow's  right  of  dower  to  one-third  of 
tbe  surplus,   thus  entirely  disregarding  the 


Digitized  by 


Google 


Va^ 


HOY  V.  VAHNEE. 


691    ' 


nloe  of  her  dower  in  the  whole  land;  for, 
if  the  wife  was  to  be  treated  as  a  snrety  for 
the  hnsband,  to  be  exonerated  out  of  the 
surplus,  to  the  full  valne  of  her  dower  In 
the  whole,  the  plain  provision  of  the  stat- 
ute that  she  Is  to  be  endowed  only  of  the 
excess  from  the  proceeds  from  the  sale  of 
the  land  over  and  above  the  amount  of  the: 
lien  or  Incumbrance  superior  to  her  dower, 
wonld  be  transcended,  and  she  could  be  giv- 
en dower  In  the  whole  land,  and  not  merely 
in  the  equity  of  redemption.  Of  that,  or, 
what  Is  the  same  thing,  of  the  estate  subject 
to  the  mortgage,  as  was  said  in  Wilson  v. 
Davlsson,  2  Rob.  403,  the  husband  Is  to  be 
considered  as  having  died  seised. 

Prof.  Graves,  of  the  University  of  Vir- 
ginia, in  bis  forthcoming  work  on  Real 
Property,  quotes  the  general  rule  as  laid  - 
down  in  10  Am.  &  Eng.  £nc.  Law,  supra, 
the  reason  for  the  rule  given  in  Hawley 
V.  Bradford,  0  Paige,  supra,  and  proceeds 
to  state  his  conclusion  as  to  the  extent  of 
the  dower  right  in  Virginia  as  follows: 
"When  the  land  is  sold  in  the  lifetime  of 
the  husband,  the  C!ode  (section  2269)  places 
the  case  where  the  wife  unites  with  her  bus- 
band  in  the  deed  creating  the  lien  or  in- 
cumbrance along  with  that  of  a  lien  or  In- 
cumbrance 'created  before  the  marriage,  or 
otherwise  paramount  to  the  dower  of  the 
wife,'  and  declares  as  to  all  alike  that,  if 
a  surplus  of  the  proceeds  of  sale  remain 
after  satisfying  the  said  lien  or  incumbrance, 
she  shall  be  entitled  to  dower  in  said  sur- 
plus,' which  clearly  confines  her  dower  in- 
terest to  one-third  of  the  surplus.  And  that 
the  law  is  the  same  in  Virginia  (in  accord 
with  the  general  rule  laid  down  above)  when 
the  sale  Is  made  after  the  death  of  the  hus- 
band would  seem  to  be  indicated  (so  far  as 
the  opposite  view  rests  upon  the  doctrine 
of  suretyship)  by  the  case  of  Oatewood  v. 
Gatewood,  75  Va.  407,  415,  where  it  Is  said 
by  Staples,  J.,  that  a  married  woman  who 
Joins  in  a  mortgage  by  the  husband  on  his 
lands  is  not  a  surety  for  the  debt;  and  also 
by  the  following  language  of  the  same  learn- 
ed Judge  in  Corr  v.  Porter,  33  Grat  278,  285: 
'During  the  life  of  the  husband,  the  wife 
has  no  estate  or  Interest  in  bis  lands.  She 
has  a  mere  contingent  right  of  dower,  which 
may  be  the  subject  of  a  conveyance  or  re- 
linquishment under  the  statute.  It  may  also 
constitute  a  valuable  consideration  for  a 
postnuptial  settlement,  because  it  is  in  the 
nature  of  a  contingent  lien  or  incimibrance 
upon  the  realty.  Beyond  this,  however,  it 
is  not  even  a  right  in  action.  When  the  wife 
unites  with  the  husband  in  conveying  the 
property  to  a  purchaser,  the  effect  is  not  to 
vest  in  the  latter  the  dower  interest,  or  any 
estate  separate  and  distinct  from  that  of  the 
husband,  but  simply  to  relinquish  a  contin- 
gent right  in  the  nature  of  an  Incumbrance 
upon  the  property  conveyed,  which,  if  not 
so  relinquished,  will  attach  and  be  consum- 
mate on  the  death  of  the  husband.    This 


right,  being  reUnqnlshed,  is  gone  forever,  the 
charge  upon  the  estate  ceases,  and  t&e  title 
of  the  purchaser  becomes  complete.  Hie 
title  so  acquired  is  not  to  two  estates  or  in- 
terests (that  of  the  husband  and  wife),  bnt 
to  one  estate  (that  of  the  husband,  dischar- 
ged of  the  wife's  contingent  claim  of  dow- 
er>.'  " 

In  Land  v.  Shipp,  98  Va.  284,  36  S.  B.  391, 
a  number  of  authorities  were  cited  with  ap- 
proval in  support  of  the  view  that,  while 
the  wife's  inchoate  right  of  dower  in  her 
husband's  land  was  an  interest  which  might 
be  released,  it  was  not  the  subject  of  grant 
or  assignment,  nor  is  it  in  any  ueaae  an  in- 
terest in  real  estate. 

The  contingent  right  of  dower  in  the  wife 
not  being  in  any  sense  property,  the  theocy 
that  when  she  unites  with  her  husband  ia 
the  conveyance  of  bis  land  to  secure  the 
payment  of  a  debt  of  his  she  becomes  sure- 
ty of  the  husband  for  his  debt,  with  the 
right  of  exoneration  out  of  the  remainder 
of  the  land,  or  the  surplus  from  its  sale 
after  the  debt  Is  satisfied,  has  nothing  to  rest 
upon,  for  the  wife  ndther  becomes  per- 
sonally bound  for  the  debt  nor  pledges  any 
property  as  security  for  its  payment.  No 
personal  obligation  rests  upon  her  to  pay 
the  debt,  or  to  make  up  any  deficit  should 
the  land  sell  for  less  than  the  debt 

It  is  not,  however,  the  theory  of  the  wife's 
suretyship  that  Is  so  much  relied  on  by  the 
learned  counsel  for  appellees,  bnt  that  her 
claim  to  dower  in  the  whole  of  the  land  of 
which  her  husband  died  possessed  is  author- 
ized by  the  decision  of  this  court  in  Wilson 
V.  Branch,  77  Va.  65,  46  Am.  Rep.  708,  cited 
with  approval,  it  is  contended,  in  Land  v. 
Shipp,  41  S.  E.   742. 

In  other  words,  the  contention  is  that,  as 
the  land  upon  which  the  two  deeds  of  trust 
rested  was  not  sold  to  satisfy  the  debts 
thereby  secured  in  the  lifetime  of  the  hus- 
band, section  2209  of  the  Code  does  not  ap- 
ply, and  that  therefore,  Agnes  A.  Varner, 
appellee,  is  entitled  to  her  full  right  of  dower 
(except  as  against  the  secured  creditors)  in 
the  land,  as  was  held  by  the  lower  court; 
and  Wilson  v.  Branch,  supra,  and  the  refer- 
ence to  that  case  in  Land  v.  Shipp,  are  main- 
ly relied  on  as  supporting  that  contention. 

In  the  last-nauied  case,  having  in  mlod  the 
general  rule  that  a  widow  cannot  be  com- 
pelled to  commute  her  dower  where  It  is 
practicable  to  assign  it  in  kind,  reference 
was  made  to  Wilson  v.  Branch  as  authority 
for  that  proposition;  but,  if  what  was  there 
said  is  susceptible  of  the  construction  that  la 
here  contended  for,  the  language  of  the  ref- 
erence was  unguardedly  used,  and  in  fact 
It  was  not  necessary  to  a  decision  of  tbe 
case  under  consideration. 

In  Wilson  V.  Branch,  supra,  there  were  two 
estates  in  land  Involved,— halves  of  an  undi- 
vided tract  called  "(Jedar  Lawn,"— one  half 
belonging  to  the  husband,  and  (under  the  de- 
cision of  this  court)  the  other  half  belonging 
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to  the  wife,  when  the  deed  of  trust  of  1876 
was  made,  by  the  husband  and  wife  jointly,  to 
secure  a  debt  of  the  husband.  As  to  the  wife's 
half,  she  was,  of  course,  surety  for  the  hus- 
band; and,  as  was  said  by  the  court:  "The 
circuit  court  erred  in  decreeing  the  sale  of  the 
Cedar  Lawn  tract  without  first  dlylding  the 
same  so  as  to  save  the  wife  her  undivided 
moiety,  which  was  her  maiden  property." 
And  the  lower  court  Is  also  said  to  have  err- 
ed "In  selling  the  residue  [t  e.,  the  hus- 
band's moiety]  without  laying  off  and  as- 
signing to  the  widow  her  dower  in  kind  by 
metes  and  bounds,  or  first  ascertaining  that 
It  was  impracticable  to  so  assign  dower." 
Again  (without  distinguishing  at  this  point 
between  the  two  halves,  and  apparently  con- 
ceding for  the  moment  that  the  circuit  court 
was  right  in  its  view  that  in  1876,  when 
the  trust  deed  was  made,  the  whole  land 
belonged  to  the  husband),  the  opinion  fur- 
ther says:  "It  does  not  appear  that  dow- 
w  could  not  be  assigned,  and  the  residue 
sold  to  secure  the  creditor  secured  by  the 
trust  deed,  with  the  right  reserved  to  pro- 
ceed further  against  the  dower  if  the  trust 
deed  was  still  unsatisfied." 

These  extracts  undoubtedly  warrant  the 
conclusion  that  the  court  was  of  opinion 
that  the  widow  was  entitled  to  full  dower, 
and  In  the  land  Itself,  and  that  it  was  not 
to  be  sold  under  the  deed  of  trust  unless  it 
became  necessary  to  trench  upon  It  to  pay 
the  creditor.  But  there  is  not  a  word  of  dis- 
cussion as  to  the  extent  of  the  widow**  dow- 
er right 

After  quoting  the  foregoing  extract  from 
Wilson  V.  Branch,  Prof.  Graves,  in  his  work 
on  Real  Property,  supra,  makes  the  following 
accurate  comment:  "The  mind  of  the  court  is 
entirely  on  the  point  of  dower  in  kind.  This 
It  declares  practicable,  having  regard  to  the 
relative  amounts  of  the  value  of  the  land  and 
of  the  debt  secured.  And  three  Virginia  cases 
are  relied  on,  viz.,  Blair  v.  Thompson,  11 
Grat.  441,  White  v.  White,  16  Qrat  264,  80 
Am.  Dec.  706,  and  Simmons  t.  Lyles,  27  Grat 
922,  which  do  declare  that  the  widow  must 
have  dower  In  kind,  unless  It  be  impracticable 
from  the  nature  of  the  husband's  interest  or 
from  the  nature  and  quality  of  the  property 
Itseir;  but  not  a  word  is  said  about  relative 
amounts.  And  tn  all  of  these  three  cases  the 
widow's  dower  was  paramount  to  the  incum- 
brance, and,  of  course,  she  was  entitled  to 
dower  in  kind,  if  practicable,  having  regard 
to  the  nature  of  the  husband's  Interest  and  of 
the  property.  This  part  of  the  decision  in 
Wilson  V.  Branch,  then,  finds  no  support  in 
any  of  the  Virginia  cases  cited,  and  ia  op- 
posed to  an  almost  unbroken  current  of  au- 
thority elsewhere." 

The  authorities  elsewhere,  to  which  be  re- 
fers, are  collated  In  an  excellent  article  in  8 
Va.  Law  Reg.  166,  167,  41  8.  B.  742,  and  em- 
brace decisions  by  the  courts  of  many,  states. 

The  cases  to  the  contrary,  cited  by  counsel 
for  appellee  here^  are  Klhig  v.  Ballentlne,  40 


Ohio  St  391,  Mandd  t.  McOlflTe,  46  Ohio  St 
407,  22  N.  E.  290,  S  Lk  R.  A.  519,  16  Am.  St 
R^.  627,  and  Jonea  t.  Bragg,  88  Mo.  337,  84 
Am.  Dec.  49. 

With  reference  to  the  last-named  case  It  la 
only  necessary  to  say  that  the  decision  that 
the  widow  was  entitled  to  dower  in  the  land 
was  put  upon  the  ground  that  the  mortgage 
thereon  was  paid  out  of  the  estate  of  the  de- 
ceased husband,  and  not  by  the  purchaser  of 
the  land,  who  was  claiming  subrogation  to 
the  rights  of  the  mortgagee  as  against  the 
widow.  The  case,  therefore,  is  wholly  unlike 
the  case  at  bar. 

In  the  Ohio  cases  the  decisions  were  avow- 
edly placed  on  the  theory  of  the  wife's  surety- 
ship for  her  husband,  and  it  is  conceded  that 
where  that  doctrine  is  repudiated,  the  result 
'must  be  to  confine  the  widow  to  one-third  of 
the  surplus. 

In  Hetb  r.  Cocfte,  1  Rand.  S44,  it  la  held 
that  the  only  claim  of  the  widow  In  her  hus- 
band's real  estate,  which  has  been  mortgaged 
by  him  before  marriage,  is  to  dower  in  the 
equity  of  redemption;  and  It  is  said  that  the 
same  principle  applies  as  well  to  mortgaj^es 
after  marriage  where  the  wife  unites  in  the 
mortgage,  etc.  The  (pinion,  by  Coalter,  J., 
further  says:  "If  neither  the  heir  nor  Ote  wid- 
ow redeems,  and  the  land  sells  for  more  than 
the  debt,  the  excess  is  the  value  of  the  equity 
of  redemption,  and  she  can  only  be  oidowed 
as  to  one-third  of  that  excess.  •  •  •  Sup- 
pose she  had  been  defendant  in  this  suit, 
could  she  have  claimed  to  have  her  dower  laid 
otr  and  the  residue  sold?  I  apprehend  the 
mortgagee  could  not  have  been  compelled  to 
sell  In  parcels.  *  •  •  But,  if  he  could  have 
been  paid  in  this  way,  could  the  heir  be  de- 
prived of  his  interest  in  the  equity  of  redemp- 
tion? The  two-thhds  may  only  sell  for  enou^ 
to  pay  the  debt,  and  sell,  too,  at  a  great  sac- 
rifice, in  consequence  of  a  severance  of  the 
property." 

To  the  same  effect,  practically,  ia  the  case 
of  Wheatley'B  Heirs  r.  Oalhonn,  12  Leigh, 
269,  37  Am.  Dec.  654,  where  the  sale  of  the 
land  was  after  the  death  of  Calhoun,  whose 
widow  was  claiming  dower  therein.  There 
were  two  deeds  of  trust  on  the  property  of 
Wheatley  and  Calhoun,— one  to  secure  a  debt 
for  purchase  money  paramount  to  the  Claim 
of  dower;  and  the  other  not  so  as  to  Mrs.  Cal- 
houn, she  having  refused  to  unite  in  the  deed. 
The  sale  was  under  the  second-  deed,  and  the 
opinion  by  Tuckw,  J.,  speaking  for  the  entire 
court,  says:  "Had  the  sale,  then,  been  under 
the  first  deed  of  trust  of  March,  1824,  there 
would,  I  think,  be  an  end  of  the  case.  But  it 
was  not;  and,  of  course,  the  equity  of  re- 
demption under  that  deed  has  never  been 
foreclosed  as  to  any  rights  of  the  widow. 
She  was,  without  question,  entitled  to  dower 
in  that  equity  of  redemption  to  the  extent  to 
which  her  husband,  Calhoun,  had  made  pay- 
ment of  his  proportion  of  the  purchase  mon- 
ey. In  other  words,  If  upon  a  sale  there 
should  ba  aa  exceaa  over  and  above  the  debt 
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secured,  that  ezcefls,  being  the  measnre  of 
the  equity  of  redemption,  wonid  belong  to 
Oalhoun  and  Wheatley  In  the  proportions  In 
which  they  have  paid  the  purchase  money, 
and  Calhoun's  widow  would  have  h^  dower 
In  her  husband's  portion." 

There,  again,  the  court  clearly  intended  to 
confine  the  widow  to  one-third  of  the  equity 
of  redemption,  or  to  one^hlrd  of  the  surplus 
remaining  after  paying  the  Uen  on  the  land, 
superior  to  her  claim  of  dower. 

By  uniting  in  the  deed,  the  wife  enables 
the  husband  to  convey  the  legal  title  to  the 
creditor,  and  bars  her  dower  in  the  land. 
Nothing  remains  In  the  husband  but  the  equi- 
ty of  redemption,  which  Is  the  creature  of 
equity.  In  this  equity  she  had  no  dower  at 
all  until  the  statute  giving  dower  In  equitable 
estates.  The  equity  of  redemption  descends 
as  an  estate  to  the  heirs.  Why,  then,  should 
the  widow,  instead  of  receiving  her  dower  In 
It,  claim  dower  In  the  whole  land,  or  In  the 
whole  to  be  satisfied  out  of  the  surplus  where 
the  land  has  been  sold,  as  if  she  had  never 
joined  in  her  husband's  deed? 

The  word  "dower,"  In  Its  ordinary  accepta- 
tion, since  its  first  Introduction  Into  this  conn- 
try,  has  been  used  synonymously  with  the 
word  "third."  1  Scrlb.  Dower,  26.  So,  by 
"dower  out  of  all  lands  of  which  the  husband 
Is  seised  during  coverture,"  is  meant  "one- 
third  of  such  lauds";  "dower  In  the  equity 
of  redemption"  means  dower  In  the  land  sub- 
ject to  Incumbrances  paramount  to  dower,— 
1  e.,  one-third,  for  life,  of  what  remains  of 
the  land  after  satisfying  the  incumbrances; 
and  "dower  In  said  surplus"  (as  Is  the  lan- 
guage of  the  statute)  means  "one-third  of  such 
surplus  for  life." 

In  the  case  at  bar  the  Insurance  money 
was  not  the  husband's  money,  but  that  of 
the  widow  and  children,  as  the  policy  was 
made  payable  to  them.  No  question  arises 
as  to  exoneration  out  of  the  perisonal  estate 
of  the  husband.  The  liens  upon  the  land 
have  been  paid  by  sale  of  a  part  of  the  land 
(in  which  the  widow  could  have  no  dower 
till  the  Hens  thereon  were  paid)  and  with 
the  children's  money,  and  now  the  widow, 
who  did  not  contribute,  claims  full  dower  In 
the  land,  as  If  she  had  done  so. 

In  1  Scrlb.  Dower,  supra,  632,  It  Is  said: 
"^e  rule  exacting  contribution  from  the 
widow  where  a  person  deriving  title  through 
her  husband  has  redeemed  the  lands  from  a 
mortgage  binding  upon  her  Interest,  as  a 
condition  upon  which  she  may  be  let  into 
her  dower,  is  firmly  established  in  numerous 
decisions  made  In  the  courts  of  the  various 
states."  See,  also,  2  Minor,  Inst.  142,  and 
authorities  cited. 

An  authority  exactiy  In  point,  also.  Is  the 
well-considered  case  of  Swalne  v.  Ferine,  6 
Johns.  Cb.  482,  -9  Am.  Dec.  318,  where  It  Is 
said:  "The  plaintiff  was  a  party  to  the 
mortguge  to  Dunn,  and  her  claim  to  dower 
was  only  In  the  equity  of  redemption,  or  the 
Interest  which  her  husband  had  remaining  In 


the  land  after  satisfaction  oC  die  mortgage. 
Her  right  to  dower  was  subject  to  the  mort- 
gage; and,  if  the  heir  has  been  obliged  to 
redeem  the  land  by  paying  that  mortgage 
to  which  the  plaintiflT  was  a  party,  she  ought. 
In  justice  and  equity,  to  contribute  her  rata- 
ble proportion  of  the  moneys  paid  towards 
redeeming  the  mortgage.  The  redemption 
was  for  hw  benefit,  so  far  as  respected  her 
dower.  To  allow  her  the  dower  In  the  land 
without  contribution  would  be  to  give  htf 
the  same  right  that  she  would  have  been  en- 
titled to  If  there  had  been  no  mortgage,  or 
as  If  she  had  not  duly  joined  In  it  It  would 
be  to  give  her  dower  In  the  whole  absolute 
Interest  and  estate  In  the  land,  whoi  she 
was  entided  to  dower  only  in  a  part  of  that 
interest  and  estate."  8ee^  also.  Bank  v. 
Owaia,  supra. 

"If  the  heirs  redeem,  or  the  widow  brings 
her  writ  of  dower,  she  is  let  In  for  her  dower 
on  her  contributing  her  proportion  of  the 
mortgage  debt"    1  Lomax,  Dig.  103. 

Baldwin,  J.,  In  Wilson  v.  Davlsson,  supra, 
says:  "A  widow's  right  of  dower,  however, 
in  an  equity  of  redemption,— or,  In  other 
words.  In  the.  land  subject  to  the  incnm- 
brance,  legal  or  equitable,— is  merely  condi- 
tional, and  dependent  upon  the  fact  of  re- 
demption. If  the  heir  redeems,  she  Is  dow- 
able  on  contributing  ratably;  or  she  may 
herself  redeem,  to  the  extent  of  her  dower, 
by  like  contribution."  See,  also,  the  general 
rule  as  stated  In  10  Am.  &  £ng.  Buc.  Law 
(2d  Hd.)  160,  where  numerous  anthorities  are 
cited. 

In  Wilson  Y.  Davlsson,  supra,  the  court 
held  that  the  widow  would  have  been  enti- 
tled to  dower  In  the  equity  of  redemption  if 
her  dower  had  been  consummated  by  the 
death  of  her  husband  before  the  sale;  but 
that,  the  sale  having  been  before  her  dower 
became  consummated,  her  dower  did  not  at- 
tach. 

The  fact  that  the  statute,  now  section  2289 
of  the  (Tode,  was  enacted,  giving  a  widow 
dower  In  the  surplus  remaining  after  paying 
the  lien  or  incumbrance  on  the  land  para- 
moimt  to  her  dower,  where  the  land  was 
sold  in  the  lifetime  of  her  husband,  neither 
by  Inference  nor  otherwise  goes  to  Indicate 
that  where  mortgaged  lands.  In  which  the 
dower  Is  relinquished,  are  sold  after  the 
husband's  death,  or  where  the  equity  of  re- 
demption descends  to  the  heirs,  and  they 
have  redeemed  the  land,  the  widow  shall 
take  dower  In  the  whole  land.  The  sole  ob- 
ject of  the  statute  was  to  give  the  wife  In 
her  husband's  lifetime  an  Interest  In  the 
equity  of  redemption,  contingent,  however, 
upon  her  surviving  her  husband.  In  accord- 
ance with  Judge  Allen's  dissenting  opinion 
in  Wilson  V.  Davlsson,  supra.  It  was  to 
give  the  Inchoate  and  contingent  dower  of 
the  wife  the  power  to  attach  to  the  equity 
of  redemption  during  his  lifetime,  so  that 
after  a  sale  In  her  husband's  lifetime  It 
would  survive,  and  be  enforceable  against 


Digitized  by  V^OOQ  IC 


694 


42  SOUTHEASTERN  REPORTER. 


CVa. 


bis  equity  of  redemption,  in  the  lands,  after 
his  death,  Just  as  If  the  sale  had  been  made 
after  his  death,  as  was  held  in  Land  t. 
Sblpp,  supra. 

Where  there  was  no  sale  of  the  land  In 
the  lifetime  of  the  husband,  as  in  the  case 
at  bar,  the  equity  of  redemption  descends 
to  the  heh:,  subject  to  the  widow's  dower; 
but  before  she  can  be  endowed  in  the  whole 
land  she  must  pay  an  equitable  proportion  of 
the  Hens  or  Incumbrances  oti  the  land  para- 
mount to  her  dower. 

The  circuit  court,  therefore,  erred  in  de- 
creeing to  appellee  dower  in  the  whale  land 
of  which  her  husband  died  seised  and  pos- 
sessed, and  the  decree  appealed  from  must 
be  reversed  and  annulled,  and  the  cause  re- 
manded, to  be  further  proceeded  with  In  ac- 
cordance with  this  opinion. 

(100  Va.  887) 

AUGUSTA  NAT.  BANK  et  al.  t.  BEARD'S 

EX'R  et  al. 

(Supreme  Court  of  Appeals  of  Virt^nia.    N»t. 

20,  1902.) 

HUSBAND  AND  WIFE— DEEDS-COVENANTS  OF 
WARRANTY— WIFE'S  SEPARATE  ESTATE— IN- 
VENTION —  CONSTRUCTION  —  OPERATION- 
STATUTES— REPRAL,-IMPLICATION. 

1.  Code,  I  2502  (amended  Act  March  6,  1890), 
provides  that  a  writing  by  hasband  and  wife, 
pnrportiug  to  convey  land,  shall  convey  tb* 
wife's  dower,  but  shall  not  affect  the  wife  by 
any  covenant  of  warranty  contained  therein 
which  is  not  made  with  reference  to  her  sep- 
arate e^ate.  Held  that,  where  a  husband  and 
wife  joined  in  a  deed  containing  covenants  of 
general  warranty,  conveying  bis  land  to  a  trus- 
tee to  secure  debts  owing  to  the  wife  by  the 
husband,  the  wife,  by  Joining  the  husband  in  a 
subsequent  similar  deed  of  the  same  land  to 
plaintiff,  was  not  bound  by  the  covenants  of 
warranty  in  the  last  deed,  and  the  first  deed 
was  not  postponed  to  the  second,  there  being 
DO  reference  to  her  separate  estate. 

2.  Under  the  statute  there  could  be  no  im- 
plied promise  to  charge  her  estate  by  the  cov- 
enant of  warranty. 

3.  Where  a  husband  ar  d  wife  Joined  in  a 
deed  with  covenants  of  wr  rranty  conveying  his 
land  In  trust  for  her  to  se>-ure  his  indebtedness 
to  the  wife,  a  second  similar  conveyance  by 
them  of  the  same  land  to  secure  debts  to  plain- 
tiff could  not  be  construed  as  a  release  of  her 
interest  in  the  land  as  conferred  on  her  by  the 
first  deed,  there  being  no  Intimation  of  such  in- 
tention In  the  deed  to  plaintiff. 

4.  The  married  woman's  act  of  1900  (section 
2),  providing  that  married  women  may  contract 
and  be  contracted  with  in  the  same  manner  as 
if  single,  does  not  by  implication  repeal  Ck>de,  f 
2502. 

Appeal  from  circuit  conrt,  Augusta  cotm- 
ty. 

Proceedings  by  the  Augusta  National  Bank 
and  others  against  Catherine  Beard's  execu- 
tor and  others.  From  a  decree  for  defend- 
ants, plalntlirs  appeal    Affirmed. 

Patrick  &  Gordon,  for  appellants.  Quaries 
&  Pllson,  for  appelleea. 

OABDWELIi,  J.  The  tacti  of  tliia  case  are 
as  follows: 

B>  A.  Fulcher  owned  in  his  own  right  cex^ 
tain  lands  situated  in  Aug<ii«ta  county,  and  on 


the  28th  of  April.  1883,  he  executed  to  Geo. 
M.  Cochran,  Jr.,  trustee,  a  deed,  in  which  his 
wife,  Emma  A.  Fulcher,  united,  conveying 
said  lands  with  general  warranty  of  title,  In 
trust  to  secure  the  payment  of  two  bonds, 
—one  executed  by  B.  A.  Fulcher  "to  C. 
Beard,  trustee  for  Emma  A.  Fulcher  and  ber 
children  under  the  will  of  Peter  Elngleman, 
deceased,"  for  $1,487.77,  bearing  even  date 
with  the  deed,  and  payable  one  year  after 
date,  with  interest  from  date;  and  the  other 
executed  by  E.  A.  Fulcher  to  Catherine  J. 
Beard,  for  $1,660,  bearing  even  date  with  tbe 
deed,  and  payable  one  year  after  date,  with 
interest  from  date.  Under  the  will  of  Peter 
Ehigleman,  deceased,  Emma  A.  Fulcher  Is 
entitled  during  ber  life  to  the  Interest  on 
the  flrat-named  bond,  and  at  her  death  the 
principal  belongs  to  her  children  abscriutely. 

After  the  execution  of  the  deed  to  Geo. 
M.  Cochran,  Jr.,  trustee,  to  wit,  on  the  Sd 
day  of  July,  1897,  E.  A.  Fulcher  and  Bmma 
A.,  his  wife,  executed  another  deed  to  John 
B.  Cochran,  trustee,  conveying  with  general 
warranty  the  same  lands,  to  secure  the  pay- 
ment of  certain  debts  of  B.  A.  Fulcho:  due 
the  Augusta  National  Bank^  J.  B.  O'Conndl, 
and  others. 

The  question  presented  is,  what  Is  the  ef- 
fect of  Mrs.  Fulcher  uniting  with  ber  hus- 
band in  the  second  deed?  Counsel  for  ap- 
pellants contend  that  the  effect  of  ttie  union 
of  Mrs.  Fnlcber  in  the  deed  of  trust  of  1887 
is  to  postpone  the  deed  of  1883  to  the  trust 
deed  of  1897  so  far  as  the  accumulated  In- 
terest on  the  bond  for  $1,487.77  is  concerned. 
It  Is  claimed  that  this  results  from  (1)  the 
operation  of  section  2502  of  the  Code,  as 
amended,  on  the  deed  of  1887;  (2)  trom  fbe 
interpretation  of  the  deed  of  1887  as  a  re- 
lease from  MrSL  Fulcher  of  the  accrued  in- 
terest on  the  bond  of  $1,487.77;  and  (3)  from 
the  effect  of  the  married  woman's  act  of 
March  7,  1900,  on  the  warranty  in  the  deed 
of  1897. 

The  first  act  In  Vbglnla  that  prescrlbec: 
bow  femes  covert  could  "make  good  acknowl- 
edgments of  sales  of  lands"  was  passed  In 
1674  (Henning's  St.  317);  and  In  Nelson  v. 
Harwood,  3  Call,  394,  decided  in  May,  1803, 
the  question  was  whether  or  not,  under  this 
statute,  as  amended  from  time  to  time  (the 
amendments  making  no  substantial  dianges), 
providing  for  acknowledgments  of  husbanl 
and  wife  and  the  privy  examination  of  the 
wife,  and  declaring  that  this  mode  should  be 
as  effective  to  convey  land  as  if  the  same 
had  been  done  by  fine  and  recovery,  or  any 
way  whatsoever,  the  wife  was  bound  by  the 
covenants  in  the  deed  contained.  The  court 
held  that  the  wife  was  bound  by  such  cov- 
enants. And  then  followed  the  act  of  1S14, 
which  provided  "that  no  covenant  or  war- 
ranty contained  In  any  deed  hereafter  toy  any 
feme  covert  shall  ha  any  manner  operate  ujh 
on  her  or  her  heirs  further  than  to  conv^ 
effectually  from  such  feme  covert  and  ber 
heirs  any  right  of  dower  or  other  intereata 
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which  the  said  feme  covert  may  be  entitled 
to  at  the  date  of  such  deed." 

In  Borer's  Heirs  v.  Bank,  83  Ya.  625,  4  S. 
B.  820,  that  act  came  under  review,  and  the 
court  held  that  It  clearly  exempted  a  mar^ 
rled  woman  from  liability  on  covenants  In  a 
deed  made  by  her  and  her  husband.  The 
opinion  says:  "By  this  act  the  effect  of  a 
married  woman's  deed  is  limited  so  as  to 
pass  what  estate  she  had  at  the  date  of  the 
deed  In  the  land  conveyed.  •  •  *  The 
conveyance  thus  operating  to  pass  only  the 
estate  or  Interest  held  at  the  date  of  the 
deed,  no  covenant  theretai  contained  could 
bind  a  married  woman,  except  to  the  extent 
ot  making  valid  the  conveyance  as  to  the  es- 
tate or  Interest  actually  conveyed.  There- 
fore no  estoppel  could  arise  as  to  the  feme." 

"Doubtless,  the  provision  In  the  act  of 
1814  that  no  covenant  or  warranty  In  any 
deed  thereafter  made  by  a  feme  covert  should 
la  any  way  operate  upon  her 'and  her  heirs 
except  to  convey  effectually  from  such  feme 
and  her  heirs  any  right  of  dower  or  other 
Interest  in  the  real  estate  conveyed  which 
such  feme  maiy  be  entitled  to  at  the  date  of 
the  deed,  was  prompted  In  the  decision  of 
Nelson  y.  Harwood,  supra,  In  which  the  wife 
was  held,  bound  by  the  covenants,  and  which 
was  doubtless  considered  an  innovation  upon 
the  spirit,  if  not  the  letter,  of  our  legislative 
policy.  Hence,  at  the  first  opportunity,  the 
legislature  corrected  It." 

The  legislation  In  respect  to  this  subject 
after  the  passage  of  the  act  of  1814,  differed 
in  verbiage  from  the  present  statute.  Sec- 
tion 2502  of  the  Code,  as  amended  by  the  act 
of  March  6,  1890,  which,  so  far  as  it  has  any 
bearing  upon  the  question  hi  this  case,  la  as 
follows: 

"When  a  husband  and  bis  wife  have  sign- 
ed a  writing  purporting  or  contracting  to 
convey  any  estate,  real  or  personal,  •  •  • 
it  shall  operate  to  convey  from  the  wife  her 
right  of  dower  In  the  real  estate  embraced 
therein,  and  pass  from  her  end  ber  repre- 
sentatives all  right,  title  and  interest  of . 
whatevw  nature,  which  at  the  date  of  such 
writing  she  may  have  in  any  estate  conveyed 
or  embraced  therein  as  effectually  as  if  she 
were  at  the  date  an  unmarried  woman. 
Such  writing  shall  not  operate  any  further 
upon  the  wife  or  her  representatives  by 
means  of  any  covenant  or  warranty  con- 
tained therein  which  is  not  made  with  ref- 
erence to  her  separate  estate  as  a  source  of 
credit,  or  which,  if  it  related  to  ber  said 
right  of  dower  or  to  any  estate  or  interest 
conveyed  other  than  her  own,  is  not  made 
with  reference  to  her  separate  estate  as  a 
soinrce  of  credit" 

No  other  Interpretation  can  be  given  to 
this  statute  than  that  which  trees  the  wife 
from  liability  on  the  covenant  or  warranty 
contained  In  the  conveyance  as  completely 
as  did  the  prior  statute,  except' when  made 
with  reference  to  ber  separate  estate  as  a 
source  of  credit    No  reference  being  made  in 


a  deed  to  ber  separate  estate,  It  Is  as  If  there 
were  no  covenant  or  warranty  therein  con- 
tained, so  far  as  the  wife  is  concerned. 

Section  2295  of  the  Code,  as  amended  by 
Acts  1895-96,  provided  that  every  contract 
thereafter  made  by  a  married  woman  which 
she  has  the  power  to  make  shall  be  deemed 
to  be  made  with  reference  to  ber  estate, 
which  Is  made  ber  separate  estate  by  this 
chapter  as  a  source  of  credit;  and  every  such 
contract  shall  be  deemed  as  intended  to  'be 
made  with  reference  to  ber  equitable  sepa- 
rate estate,  also,  if  any  she  has,  as  a  source 
of  credit  to  the  extent  of  her  power  over  the 
same,  unless  the  contrary  intention  Is  ex- 
pressed in  the  contract;  and  in  the  enforce- 
ment of  every  such  contract  against  her 
equitable  separate  estate  a  court  of  equity 
may  in  any  case  subject  to  the  extent  of 
ber  power  over  the  same  and  of  ber  interest 
therein  the  corpus  of  any  real  estate  as  well 
as  the  corpus  of  any  personal  estate  settled 
to  her  separate  use,  but  the  corpus  of  such 
real  estate  shall  not  be  subjected  by  a  sale 
of  the  same,  or  any  part  thereof,  unless  it 
Is  admitted,  or  be  made  to  appear,  that  the 
rents  and  profits  of  such  real  estate  will  not 
be  sufficient  to  discharge  the  liabilities  of 
such  estate  within  five  years;  provided  that 
If  the  contract  be  a  covenant  of  warranty  in 
such  writing  as  Is  mentioned  In  section  2502, 
It  shall  be  subject  to  the  provisions  of  such 
section. 

It  would  clearly  appear  from  the  proviso 
In  that  statute  that  It  was  not  Intended  to  re- 
peal, qualify,  or  limit  that  portion  of  section 
2502  which  declares  that  such  "writing  [deed] 
shall  not  operate  any  further  upon  the  wife 
or  her  representatives  by  means  of  any  cove- 
nant or  warranty  contained  therein  which  is 
not  made  with  reference  to  ber  separate  es- 
tate as  a  source  of  credit"  etc. 

The  wife,  therefore.  Is  clearly  not  bound 
by  any  covenant  or  warranty  in  the  deed 
unless  made  with  reference  to  her  separate 
estate  as  a  source  of  credit  The  general 
warranty  In  the  trust  deed  of  1897  was  not 
made  with  reference  to  Mrs.  Fulcher's  sepa- 
rate estate,  either  expressly  or  constructive- 
ly. The  estate  or  Interest  in  the  land  con- 
veyed had  none  of  the  qualities  or  attributes 
of  separate  estate  In  Mrs.  Fnlcher.  Hence 
she  Is  manifestly  not  bound  by  snch  war- 
ranty, and  is  not  estopped  from  asserting 
her  prior  claim,  through  her  trustee.  Beard, 
against  the  land  conveyed  in  the  deed  of 
1883. 

It  Is  argued,  however,  that  Mrs.  Fulcher 
made  the  warranty  with  reference  to  her 
separate  estate,  which  consisted  of  an  inter- 
est in  the  real  estate  conveyed,  measured  by 
the  accumulated  interest  on  the  bond  for  $1,- 
487.77  secured  by  the  trust  deed  of  1883. 
This  contention  Is  answered  by  the  coiurt  In 
Justice  V.  English,  30  Grat  579,  where  It  Is 
said:  "The  covenant  of  warranty  contain- 
ed in  it  if  not  wholly  void,  at  least  does  not 
bind  Mrs.  Leber  personally,  oat  does  It  bind 
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her  separate  estate  unless  bo  Intended.  To 
construe  the  covenant  as  an  undertaking 
binding  the  Iota  which  she  was  then  attempt- 
ing to  convey,  vronld  be  manifestly  In  oppo- 
sition to  her  intention.  If  not  absurd;  and 
there  is  nothing  In  the  nature  and  terms  of 
the  covenant,  the  subject-matter,  the  situa- 
tion of  the  parties,  or  the  circumstances  of 
the  transaction  which  indicates  any  inten- 
tion on  her  part,  or  from  which  such  Inten- 
tion may  be  fairly  Inferred,  to  charge  the 
residue  of  her  separate  estate.  This  was  a 
case  in  which  the  wife  made  a  deed  without 
her  husband  nnlthig  therein,  and  the  cove- 
nant was  clearly  hers,  and  not  intended  for 
her  husband." 

"In  enforcing  the  engagement  of  the  wife 
against  her  separate  estate,  equity  always 
has  respect  to  her  intention  in  making  the 
engagements,  and  certainly  never  raises  an 
implied  assumpsit  to  charge  the  estate  in 
opposition  to  her  intention." 

But  it  is  further  contended  that,  aside 
from  the  covenant  of  warranty,  the  effect 
of  the  union  of  Mrs.  Fulcher  in  the  trust 
deed  of  1887  was  to  convey  or  release  her 
interest  in  the  land  thereby  conveyed  which 
was  conferred  upon  her  by  the  first  deed  of 
1883,  and  which  was  independent  of  her 
dower. 

If  it  had  been  the  purpose  and  Intention 
of  the  deed  of  1897.  to  convey  or  release  Mrs. 
Fulcher's  interest  conferred  upon  her  by  the 
deed  of  1883.  it  is  Inconceivable  that  other 
and  more  apt  phraseology  should  not  have 
been  employed.  The  deed  simply  conveys 
whatever  interest  the  husband,  E.  A.  Ful- 
cher, bad  in  the  land,  which  was  merely  an 
equity  of  redemption;  and  Mrs.  Fulcher's 
uniting  in  the  deed  was  clearly  for  the  pur- 
pose only  of  releasing  or  relinquishing  her 
contingent  right  of  dower  in  this  equity  of 
redemption.  Hoy  v.  Varner  (Just  decided  by 
this  court)  42  S.  E.  680,  and  authorities  there 
cited.  The  deed  purported  to  convey  no 
right,  title,  or  Interest  of  Mrs.  Fulcher  in  the 
land,  but  her  right,  title,  or  Interest  in  the 
estate  which  her  husband  had  at  the  date 
of  the  deed,  which  was  an  equity  of  re- 
demption; and,  as  we  have  said,  the  only 
effect  of  the  deed,  so  far  as  Mrs.  Fulcher 
was  concerned,  was  to  release  or  relinquish 
her  actual  right,  title,  and  interest  in  what 
he  actually  owned  at  that  date,  namely,  her 
contingent  right  of  dower  in  his  equity  of 
redemption  conveyed  by  the  deed.  She,  as  a 
creditor  under  the  trust  deed  of  1883,  had  no 
Interest  in  the  equity  of  redemption  con- 
veyed, because  a  creditor  has  no  more  or 
greater  Interest  in  the  property  Incumbered 
than  the  trustee;  and  the  trustee,  holding 
only  the  legal  title,  has  no  interest  whatever 
in  the  equity  of  redemption.  A  mortgage  or 
deed  of  trust  Is  a  simple  security  for  the 
debt,  and,  when  considered  In  connection 
with  the  debt  secured,  it  is  personal  assets. 

"A  mortgage  is  but  a  mere  security  for 
the  debt  and  collateral  to  it.    An  assign- 


ment of  the  debt  will  In  equity,  If  not  in 
law,  carry  the  mortgaged  property  along 
with  it;  for  the  debt  is  the  principal  and  the 
mortgage  is  an  accessory,  which  cannot  ex- 
ist as  an  Independent  debt"  1  Lomaz,  Dig. 
440;  2  Minor,  Inst  382,  and  authorltieB 
there  cited. 

These  authorities  without  doubt  establish 
the  principle  that  a  mortgage  is  a  chattel, 
and  is  no  part  of  the  land  upon  which  it 
rests.  It  Is  true  that  one  who  has  acquired 
a  direct  interest  in  land  by  way  of  lien,  or 
by  mortgage,  or  by  deed  of  trust  Is  often 
referred  to  by  commentators  and  the  courts 
as  a  purchaser;  but  this  does  not  mean  that 
a  creditor  secured  by  a  trust  deed  has  an 
Interest  that  amounts  to  a  right  of  property 
In  the  land.  A  deed  of  trust  creditor  or 
mortgagee  has  no  estate  in  the  land  that  • 
Judgment  would  bind. 

"A  creditor  does  not  lose  his  character  as 
a  creditor  by  being  secured  under  a  deed  of 
trust  and  he  Is  simply  regarded  in  the  light 
of  a  purchaser  within  the  meaning  of  the 
registry  laws."  Runkle  v.  Bunkle;  08  Va. 
663,  37  S.  E.  278. 

There  is  nothing  whatever  on  the  face  of 
the  deed  of  1897  to  indicate  that  Mrs.  Ful- 
cher intended  to  release  her  interest  in  the 
debt  secured  to  her  trustee  by  the  deed  of 
1883.  The  lands  conveyed  ware  the  prop- 
erty of  her  husband,  and  the  debts  secured 
were  his  debts.  We  see  nothing  to  Justify 
the  thought  that  Mrs.  Fulcher  united  In  the 
deed  to  release  her  Interest  in  the  debt  se- 
cured in  the  first  deed  In  order  to  render 
more  secure  the  debts  of  her  husband,  when 
there  is  not  the  slightest  intimation  In  any 
part  of  the  deed  that  that  was  her  pnrpose. 
Moreover,  the  debt  In  which  it  is  contended 
she  released  her  interest  is  due  to  her  trus- 
tee, and  under  his  control  and  management, 
and  there  is  no  suggestion  of  a  considera- 
tion for  her  release  of  her  interest  in  the 
debt  1  Jones,  Mortg.  t  138;  2  Jones,  Mortg. 
{  483;  Aymar  v.  Bill,  5  Johns.  Ch.  570; 
Power  T.  Lester,  23  N.  X.  527. 

The  last  case  cited  is  directly  In  point. 
There  one  Melvin  Powers  executed  a  mort> 
gage  to  Prudence  E.  Powers  upon  hia  land, 
bearing  date  April  1,  1861,  to  secure  a  bond 
of  the  same  date  for  the  sum  of  $951.92, 
payable  with  interest  In  the  year  1852 
Prudence  E.  Powers  and  the  mortgagor  In- 
termarried. Afterwards,  in  May,  1856,  the 
mortgage  of  Prudence  A.  Powers  being  due, 
but  unpaid,  she  Joined  with  her  husband  In 
another  mortgage  to  one  Lester  on  the  same 
land  and  other  lands  to  secure  the  husband'a 
bonds  for  $60,000;  and  one  of  the  questions 
in  the  case  was,  did  the  mortgage  to  Lesta 
operate  to  discharge  or  release  the  premises 
from  the  mortgage  of  Prudence  B.  Powers, 
or  postpone  it  to  the  one  to  liesterT  It  waa 
held  that  it  did  not  so  oi^ate.  Jamea;  J., 
said:  "The-  execution  and  delivery  of  the 
mortgage  to  Lester  did  not  pay  the  mortgage 
to  the  plaintiff  LPrndence  Bl  Powers].    Mo 
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consideration  passed  to  ber  for  .tbe  act  Tbe 
defendant  parted  with  no  new  consideration 
on  Its  receipt,  but  took  it  as  secnritjr  for  an 
antecedent  debt  due  from  the  bnsband;  and 
hence  no  eqnlty  arises  In  behalf  of  tbe  de- 
fendant [Lester]  against  the  wife  demanding 
that  It  operate  as  a  discharge  or  release  of 
the  plaintiff's  prior  Hen.  Therefore^  If  the 
mortgage  to  Lester  worked  the  release  or  dis- 
charge of  the  former  mortgage.  It  must  be 
upon  some  strict  technical  rule.  It  bad  no 
equitable  basis  to  support  It 

"Aa  wife,  she  [Prudence  B.  Powers]  had 
an  Inchoate  right  of  dower  In  all  the  lands 
of  which  her  husband  was  seised,  the  prem- 
ises mcurtgaged  to  her,  as  well  as  the  other 
lands  mortgaged  to  Lester.  The  purpose  of 
her  Joinder  in  the  Lester  mortgage  undoubt- 
edly was  to  extinguish  that  right  This  Is 
apparent  from  the  Instrument  Itself.  She 
Is  therein  described  as  wife.  She  acknowl- 
edged as  wife.  The  terms  used  are  the  or- 
dinary ones  used  in  mortgages  by  husband 
and  wife  to  bar  the  wife's  dower.  The  mort- 
gage covered  many  hundred  acres  not  cov- 
ered by  the  mortgage  to  her.  It  was  with- 
out consideration  on  her  part  It  did  not 
purport  to  affect  her  separate  estate,  or  any 
Hen  or  interest  which  she  held  In  her  own 
right;  and  it  contained  no  words  of  release 
to  operate  upon  a  chose  In  action,  or  any 
words  Indicating  an  Intent  to  operate  upon 
her  mortgage.  Therefore,  If  the  plalntlfTs  In- 
terest as  mortgagee  could  be  released  by  Join- 
ing her  husband  In  a  subsequent  mortgage, 
It  la  apparent  from  the  instrument  Itself 
that  such  was  not  the  Intent  or  understand- 
ing of  the  parties  at  the  time  it  was  ex- 
ecuted, but  that  the  sole  object  was  to  bar 
her  Inchoate  right  of  dower." 

Comstock,  C.  J.,  delivering  a  concurring 
opinion  In  that  case,  referring  to  the  sec- 
ond mortgage  on  the  property,  in  which  the 
wife  had  united,  and  to  the  claim  made  that 
In  so  doing  she  had  released  or  postponed 
her  debt  secured  by  the  first  mortgage,  said: 
"It  contained  no  reference  to  any  particular 
Interest  of  the  plaintiff  [the  wife],  nor  any 
words  purporting  a  release  or  covenant  not 
to  enforce  ber  mortgage.  The  parties  are 
described  as  'Melville  Powers,  and  Prudence, 
his  wife.'  What  then.  Is  the  fair  construc- 
tion of  the  instrument  as  against  the  wife? 
At  the  time  of  the  execution' she  had  a  prior 
mortgage  on  one  parcel  of  the  land,  de- 
scribed In  It,  and  she  had  an  Inchoate  right 
of  dower  In  tbe  same  parcel  and  in  others. 
If  a  pN'son  having  a  mortgage  on  land,  but 
no  other  claim,  should  unite  with  the  owner 
In  a  conveyance  or  mortgage  to  a  third 
person,  It  might  be  urged  with  great  force 
that  the  Intention  was  to  have  tbe  instm- 
ment  operate  on  the  only  interest  which 
the  party  had.  The  argument  would  be 
forcible  because  no  other  reason  could  be 
given  for  so  uniting  In  the  deed  of  mortgage. 
But  the  plaintiff  (Prudence  E.  Powers)  was 
not  thus  situated.    Her  act  was  effectual  as 


a  release  of  all  dower  right  In  the  land  which 
the  mortgage  to  the  defendant  embraced, 
and  the  Instrument  was  In  precisely  the 
same  form  It  would  have  taken  had  she 
possessed  or  claimed  no  other  Interest  in 
the  premises.  And  this,  we  think,  is  tb« 
true  exposition  of  tbe  transaction.  The  caB« 
of  Aymar  v.  Bill,  supra,  Is  In  point" 

In  Ollllg  y.  Haass,  28  N.  Y.  191,  the  facts 
were  very  similar  to  the  case  Just  referred 
to,  and  the  oplnloi;i  says:  "The  mere  fact 
that  Mrs.  Maass,  the  wife,  united  with  her 
husband  In  the  mortgage  to  Jones  under 
these  circumstances,  Is  not  a  ground  in 
equity  for  postponing  or  rendering  subordi- 
nate her  mortgage  to  his.  The  spirit  and 
Intent  of  the  act  and  of  the  Instrument  which 
she  executed  was  to  cut  off  her  inchoate  right 
of  dower.  This  was  the  effect  of  the  deed, 
and  all  that  was  within  contemplation  of 
the  parties.  The  debt  was  the  husband's, 
and  the  premises  mortgaged  were  his.  He 
was  the  mortgagor  in  fact  and  she  united 
in  the  deed,  not  to  transfer  any  present  right 
but  to  cut  off  or  convey  an  Inchoate  interest 
as  the  wife  of  the  mortgagor  In  the  premises 
mortgaged." 

In  KItchell  v.  Mudgett,  37  Mich.  81,  where 
the  question  presented  in  this  case  was  dis- 
cussed by  Cooley,  O.  J.,  It  Is  said:  "Our  stat- 
utes prescribe  In  what  manner  a  married 
woman  shall  consent  to  a  release  of  dower 
and  to  a  mortgage  of  the  homestead;  and 
their  provisions  have  been  followed  In  this 
Instance.  They  leave  the  wife  at  liberty  to 
convey  her  separate  interests  In  land  as  any 
other  person  might  But  where  the  deed  she 
executes  Is  proper  and  suitable  for  the  re- 
lease of  dower  and  as  a  consent  of  the  mort- 
gaging of  the  homestead,  and  is  such  as  she 
would  be  expected  to  execute  If  she  had  no 
independent  Interest  we  cannot  suppose  that 
She  had  any  further  purpose  In  becoming  a 
party  to  It"  And  again,  referring  to  the 
claim  that  the  wife  had,  by  Joining  In  the 
second  mortgage,  released  her  Interest  In  a 
prior  mortgage,  It  Is  said:  "How  can  the 
court  know  that  Mrs.  Mudgett  would  have 
consented  to  release  or  postpone  if  it  had  been 
required  of  her?  And  how  can  the  court 
compel  her  to  do  that  which,'Wlth  competent 
authority  to  assent  to  or  reject  she  might 
perhaps,  at  that  time  have  rejected?"  And 
In  answer  to  these  questions  It  was  held 
that  the  union  of  the  wife  In  the  second 
mortgage  operated  only  to  release  her  con- 
tingent right  of  dower,  and  did  not  affect 
any  Independent  Interest  she  had  in  the  land. 

Upon  a  similar  state  of  facts  In  Van  Am- 
burgh  V.  Kramer,  16  Hun,  205,  it  was  held 
that  the  wife,  by  Joining  In  the  deed  of  the 
husband's  land  to  secure  his  debts,  did  not 
release  the  premises  from  the  lien  of  a  prior 
mortgage  thoreon  then  owned  by  her.  The 
opinion  says:  "A  mortgage  Is  not  either  a 
Jus  In  re  or  a  Jus  ad  rem.  Whatever  form 
may  be  be  given  to  tbe  instrument,  the  mort- 
gagor continues  to  be  the  owner  of  the  land. 
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and  the  mortgage  la  a  mere  lien.  The  mort- 
gagee cannot.  In  any  way,  convey,  devise,  or 
incumber  the  land,  for  he  has  no  estate  In 
It  or  title  thereto,  nor  has  he  any  right  to 
the  possession  thereof.  The  mortgagor  can 
maintain  an  action  of  trespass  against  him. 
The  mortgage  passes  to  executors  as  a  chose 
in  action,  and  It  is  extinguished  by  payment 
or  tender  of  the  debt,  to  which  It  Is  inci- 
dental. *  *  *  As  Mrs.  Richards  had  no 
estate  or  Interest  In  the  land,  she  could  con- 
vey none,  and  her  deed  did  not,  for  that  rea- 
Bon,  operate  as  a  grant  Nor  did  it  operate 
ag  a  bargain  and  sale,  for  she  received  no 
consideration  therefor.  Its  only  effect  was 
to  release  her  inchoate  right  of  dower. 
•  •  •  Such  was  manifestly  the  intention 
of  the  parties  to  the  conveyance,  and  that 
must  govern  In  the  construction  of  the  in- 
strument (1)  The  habendum  is  restricted  to 
the  premises  conveyed  and  the  appurtenances 
thereto.  (2)  There  are  no  apt  words  to  dis- 
cbarge or  release  a  chose  In  action.  (3)  She 
executed  and  acknowledged  the  Instrument 
as  wife.  (4)  She  had  a  dower  right  and  to 
release  that  was  a  proper,  and  apparently  the 
only,  purpose  of  her  uniting  in  the  convey- 
ance." 

The  only  distinction  I)etween  the  cases  just 
quoted  from  and  the  one  at  bar  Is:  In  the 
former.  In  each  case,  the  wife  owned  and 
controlled  the  debt;  in  this  case  the  debt  Is 
under  the  control  of  her  trustee,  Beard,  and 
Mrs.  Fulcher  has  only  a  life  estate  in  the 
debt  her  trustee  being  responsible  for  -Its 
safe  investment,  and  is  the  only  proper  per- 
son to  release  it  or  any  part  of  It  It  is 
manifest  that  appellants,  in  taking  the  sec- 
ond deed  of  trust  from  E.  A.  Fulcher,  in- 
tended only  to  secure  their  debt  on  the  land 
with  Mrs.  Fulcher's  relinquishment  of  dower 
therein;  not  a  waiver  of  her  Interest  in  the 
prior  deed  of  trust  or  an  assignment  of  her 
interest  therein.  Therefore  the  deed  operat- 
ed no  further,  as  to  Mrs.  Fulcher,  than  a  re- 
lease of  her  contingent  right  of  dower  in  the 
equity  of  redemption  in  the  land  owned  by 
her  husband  and  conveyed  l>y  the  deed. 

Catherine  J.  Beard  having  died,  and  Mrs. 
Fulcher  being  one  of  her  distributees,  the 
contention  Is  made  that  she  is  estopped  by 
her  deed  of  July,  1S97,  from  claiming  any 
part  of  the  debt  of  ?1,550,  secured  to  Cathe- 
rine J.  Beard  by  the  deed  of  18S3,  until  the 
creditors  secured  by  the  deed  of  1897  are  sat- 
isfied. 

What  we  have  already  said,  and  the  au- 
thorities cited,  fully  answer  that  contention. 
The  deed  of  1897  admits  of  no  such  con- 
struction, and,  as  before  stated,  has  no  other 
eflTect  upon  Mrs.  Fulcher  than  a  release  of 
her  contingent  right  of  dower  In  the  land. 

Bat  It  is  argued  for  appellants  that  section 
2  of  the  married  woman's  act  of  1900  operates 
retrospectively,  and  validates  the  warranty 
In  the  deed  of  1897  as  to  Mrs.  Fulcher,  and 
makes  the  warranty  binding  upon  her  per- 
sonally. 


This  act  provides:  "A  married  woman  may 
contract  and  l>e  contracted  with,  sue  and  be 
sued,  in  the  same  manner  and  with  the  same 
consequences  aa  if  she  were  unmarried, 
whether  the  act  or  liability  asserted  by  or 
against  her  sliall  have  accrued  before  or 
after  the  passage  of  this  act" 

Section  4  of  that  act  repeals  a  nomber  of 
sections  at  the  Code,  including  section  2295, 
as  amended  by  the  act  of  1895-9S,  quoted 
above,  but  leaves  Intact  section  2502,  wlilch, 
as  before  seen,  expressly  provides  that  a  wife 
uniting  in  a  deed  with  her  husband  shall  not 
be  bound  by  any  covenant  or  warranty  con- 
tained therein,  unless  made  with  reference 
to  her  separate  estate  as  &  source  of  credit 

We  do  not  question  the  right  of  the  legis- 
lature to  pass  statutes  which  reach  back  to 
and  change  or  modify  the  effect  of  iMior 
transactions,  where  such  laws  are  not  forbid- 
den eo  nomine  by  the  constitution,  and  no 
other  objection  exists  to  them  than  their  re- 
trospective character;  but  such  an  act  cannot 
operate  to  bind  one  who  was  never  bound, 
either  legally  or  equitably,  nor  can  It  create 
a  demand  against  one  when  no  such  demand 
ever  existed.    Cooley,  Const  Lim.  454. 

In  this  Instance,  however,  it  is  not  neces- 
sary for  us  to  discuss  the  power  of  the  legisla- 
ture to  enact  retrospective  statutes,  as  we  see 
nothing  in  tlie  act  of  March,  1900,  supra,  that 
admits  of  the  construction  that  It  applies,  or 
was  Intended  to  apply,  to  a  warranty  in  a 
deed  In  which  the  wife  united  for  the  purpose 
only  of  relinquishing  her  Inchoate  right  of 
dower  in  the  property  conveyed,  as  was  the 
case  here;  but  it  leaves  section  2502  in  fall 
force  and  effect  as  did  section  2295,  in  ex- 
press terms.  As  we  have  seen,  no  reference 
whatever  is  made  In  the  deed  of  1897  to  Mrs. 
Fulcher's  separate  estate  as  a  source  of  credit 
or  in  any  way;  therefore  the  warranty  there- 
in, so  far  as  Mrs.  Fulcher  was  concerned, 
was  a  nullity,  and  the  deed  must  be  treated, 
as  to  her,  as  if  it  contained  no  warranty;  nor 
can  It  operate  as  an  estoppel  as  to  her.  There 
is  no  Inconsistency  whatever  between  the  two 
acts  referred  to,  and,  if  the  former  is  repeal- 
ed by  the  latter,  it  is,  as  counsel  for  appel- 
lants further  contend,  by  Implication.  Test- 
ed by  the  well-settled  rules  for  determining 
whether  one  statute  repeals  by  implication 
another,  the  act  of  March,  1900,  supra,  cannot 
be  interpreted  as  repealhig  section  2502  of  the 
Code. 

Repeal  of  a  statute  by  Implication  to  not 
favored  by  the  courts,  for  ordinarily,  where  a 
repeal  is  intended  by  the  legislature,  it  la 
declared  in  express  terms.  The  presampUon 
is  always  against  the  intention  to  repeal 
where  exiwess  terms  are  not  used.  Davles  ▼. 
Creighton,  33  Grat  696. 

In  BYost  V.  Wenle,  167  U.  S.  46,  15  Sup.  Ct 
682,  89  L.  Ed.  614,  the  opinion  by  Mr.  Justice 
Harlan  says:  "It  is  well  settled  that  repeals 
by  Implication  are  not  to  1>e  favored.  And 
where  two  statutes  cover,  in  whole  or  in  part, 
the  same  matter,  and  are  not  absolutely  ir- 
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reconcilable,  the  dnty  of  the  court— no  pur- 
pose to  repeal  being  clearly  expressed  or  In- 
dicated—Is, if  possible,  to  give  effect  to  both. 
In  other  words,  it  must  not  be  supposed  that 
the  legislature  intended  by  a  later  statute  to 
repeal  a  prior  one  on  the  same  subject,  un- 
less the  last  statute  Is  so  broad  In  Its  ternu, 
and  so  clear  and  explicit  in  its  words,  as  to 
show  that  it  was  Intended  to  coTer  the  whole 
subject,  and  therefore  to  displace  the  ^or 
■tatote." 

The  question  whether  one  statute  repeals 
another  by  implication  being  one  of  legisla- 
tire  intent  the  two  statutes  here  in  qnestioa 
not  being  irreconcilable,  and  the  latter,  al- 
though repealing,  in  express  terms,  a  number 
of  statutes  upon  the  same  general  subject, 
malting  no  reference  whatever  to  the  former 
(section  2502),  it  is  inconceivable  that  the 
lecrtslature  Intended  to  repeal  that  section,  and 
therefore  effect  Is  to  be  given  to  both  statutes. 

Upon  the  whole  case  we  are  of  opinion  that 
the  decree  of  the  circuit  court  should  be  af- 
firmed. 


(Ul  N.  C.  778) 

STATB  T.  ELLSWORTH  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  18, 
1902.) 

CRIMINAL  UiW—VORUSSB.  CONVICTION-TRIAIi 
—PLKA— BURDEN  OP  PROOF— VKRDICT—VA- 
CATION— NEW  TRIAI.— FORMER  JBOPARDT— 
AFPBAIi. 

1.  The  trial  of  a  plea  of  former  oonvictioD  is 
in  the  nature  of  a  civil  proceeding,  in  which  the 
burden  is  on  the  defendant;  and,  where  the 
vwdict  on  such  plea  is  contrary  to  the  wdght  of 
evidence,  the  court  ia  anthorized  to  set  the  same 
aside  and  order  a  new  trial. 

2.  Where  a  verdict  on  the  trial  of  a  plea  of 
former  conviction  sastainiug  the  plea  waa  set 
aside  as  contrary  to  the  evidence,  and  a  new 
trial  granted,  snch  proceeding  being  interlocu- 
tory merely,  the  defendant  was  not  placed  in 
Jeopardy  thereby,  so  as  to  preclnde  a  subseqnent 
trial  thereof. 

3.  An  order  setting  aside  a  verdict  snstain- 
ing  a  plea  of  former  conviction  and  granting  a 
new  trial  before  plea  on  the  merits  ts  not  ap- 
pealable, and  can  be  reviewed  only  by  excep- 
tions on  appeal  from  a  judgment  on  the  merit& 

Donglas,  J.,  dissenting. 

Appeal  from  superior  court,  Anson  county; 
Neal,  Judge. 

George  BUsworth  and  another  were  indict- 
ed for  larceny,  and  from  an  order  setting 
aside  a  verdict  sustaining  a  plea  of  former 
conviction  and  granting  a  new  trial,  defend- 
ants appeaL    Appeal  dismissed. 

H.  H.  McLendon,  for  appellants.  The  At- 
torney Qeneral,  for  the  Stole. 


CLARE,  J.  The  defendants  were  indict- 
ed for  breaking  Into  a  storehouse  with  intent 
to  commit  larceny,  without  specifying  any 
articles,    and    their    sentence    on    conviction 

t  L  Sm  Criminal  Law,  vol.  M,  Cuit  Dig.  |  (74. 


was  aflirmed  on  appeal  ISO  N.  O.  600,  41 
S.  K.  548.  During  the  i)endency  of  that  ap- 
peal, and  before  the  decision  of  this  court 
therein  had  been  rendered,  an  indictment  was 
tried  against  the  defendanto  for  larceny  of 
certain  articles  alleged  to  have  been  stolen 
by  them  from  said  storehouse  immediately 
after  their  felonious  breaking  Into  the  same. 
To  this  the  defendants  interposed  the  pre- 
liminary plea  of  former  conviction,  declin- 
ing to  plead  to  the  merito  till  this  plea  had 
been  disposed  of.  The  plea  of  former  c(»i- 
vlctlon  is  not  a  plea  upon  the  merits.  It  is 
not  an  Inquiry  as  to  anything  that  the  de- 
fendant has  or  has  not  done,  and  is  not, 
therefore,  of  a  criminal  nature.  .  It  is  a  col- 
lateral civil  inquiry  as  to  what  action  the 
court  has  token  on  a  former  occasion.  The 
burden  from  the  start  is  on  the  party  otTer- 
ing  it  and.  If  it  is  not  proven  by  him  by  a 
preponderance  of  evidence,  the  issue  must 
be  answered,  "No."  So  distinct  is  this  col- 
lateral issue  from  the  criminal  Inquiry,  that 
It  Is  held  that  they  should  be  tried  sep- 
arately. Stote  V.  Winchester,  113  N.  C.  641, 
18  S.  B.  657;  Stote  v.  Respass,  86  N.  C.  634. 
It  Is  held  an  "interlocutory  plea,"  and  that 
no  appeal  lays  for  defendant  therefrom,  but 
be  can  note  his  exception.  Stote  v.  Pollard, 
83  N.  C.  587.  When  the  plea  of  former  con- 
viction or  former  acquittol  is  not  sustoined. 
then  the  criminal  trial  begins,  unaffected  by 
the  interlocutory  Inquiry  which  has  been 
taken  as  to  the  former  action  of  the  court 
Com.  V.  Goddard,  13  Mass.  455.  So  far 
frofD  Involving  the  criminal  trial,  the  plea 
of  former  conviction  is  a  confession,  and 
therefore  it  should  be  tried  separately.  There 
Is  a  single  issue  on  a  trial  for  a  criminal 
offense,  to  which  the  response  must  be 
"Guilty,"  or  "Not  guilty."  The  issue  here 
submitted  was,  "Have  the  defendanto  been 
formerly  convicted  of  the  crime  wherewHIi 
they  now  stond  charged?"  There  was  no 
conflict  to  the  evidence,  and  the  answer  d» 
pended  upon  an  tospectlon  of  the  two  in- 
dictmento  by  the  court  Betog  of  optolos 
that  they  were,  as  a  matter  of  law,  for  dif- 
ferent offenses,  the  judge  tostructed  the 
Jury,  If  they  believed  the  evidence,  to  an- 
swer the  issue  "No."  He  might  have  di- 
rected a  verdict  for  there  was  no  evidence 
in  favor  of  the  party  upon  whom  lay  the 
burden  of  proof  (Sprulll  v.  Insurance  Co., 
120  N.  C.  141,  27  S.  E.  39),  If  the  Judge  waa 
right  in  his  legal  conclusion  upon  tospectlon 
of  the  indictments.  The  Jury,  however, 
foimd  the  proposition  of  law  (the  only  mat- 
tra  before  them)  differently  from  the  Judge, 
and  responded,  "Yes,"  whereupon  he  set  the 
verdict  aside  because  "contrary  to  the  weight 
of  the  evidence  and  agatost  the  instructions 
of  the  court"  The  court  cannot  set  aside  a 
verdict  bf  not  guilty,  though  It  may  treat 
such  verdict  as  a  nullity  when  it  has  been 
procured  by  fraud  (Stote  v.  Tilghman,  33  N. 
a  513;   State  v.  Swepson,  79  N.  a  632),  an^ 
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put  the  defendant  on  trial  again.  But  this 
wa?  not  a  verdict  of  not  guilty.  It  waa  an 
interlocutory  inquiry  as  to  former  action 
by  the  court,  and,  the  verdict  by  the  Jury 
being  in  the  face  of  the  instructions  of  his 
honor  and  uusustained  by  any  evidence,  he 
could  not  do  otherwise  than  set  aside  the 
verdict  The  defendants  have  not  been  in 
Je<vardy.  17  Am.  &  Bng.  Bnc.  Law,  592; 
State  T.  Hager,  61  Kan.  004,  58  Pac.  1080, 
48  I<.  R.  A.  254.  Their  guilt  has  not  been 
Inquired  Into  by  a  Jury  on  this  bill.  Wltb 
this  verdict  set  aside,  there  stlU  remains 
a  new  trial  upon  this  plea  of  former  convic- 
tion; and,  if  that  is  found  agahist  them,  then 
the  plea  of  not  guilty  will  be  tried,  unaf- 
fected by  these  preliminary  inquiries  which 
are  in  the  nature  of  a  plea  in  abatement 
So  purely  is  this  a  collateral  Inquiry,  that 
when,  as  here,  the  plea  turns  upou  an  Inspec- 
tion of  the  two  indictments,  the  court  may 
decide  the  plea  without  the  intervention  of 
a  Jury,  or  may  charge  the  Jury  that  the  plea 
is  not  Bustabied  by  the  evidence.  9  Bnc.  PL 
&  Prac.  640,  and  cases  there  cited,  and 
Martha  v.  State.  26  Ala.  72,  in  which  Chil- 
ton, C.  J.,  says,  "This  is  no  invasion  by  the 
court  of  the  province  of  the  Jury,  for  It  is 
is  the  duty  of  the  court  to  declare  the  legal 
effect  of  the  recwd  insisted  on  by  the  pris- 
oner as  sustaining  her  pleas"  (of  former  ac- 
quittal). In  a  somewhat  similar  inquiry  in 
State  V.  Haywood,  94  N.  C.  {tor  forgery),  at 
page  848,  the  preliminary  issue,  "Is  defend- 
ant sane  and  capable  of  conducting  his  de- 
fense?" was  found  by  the  Jury,  "No."  The 
trial  court  set  aside  this  verdict  because 
against  the  weight  of  the  evidence.  This 
was  tacitly  recognized  on  appeal  as  valid, 
for  the  defendant  was  immediately  put  upon 
trial  for  the  forgery  and  convicted,  and  & 
new  trial  was  granted  on  appeal  for  an 
objection  to  a  grand  Juror,  which  it  was  held 
was  not  waived  by  the  trial  upon  this  pre- 
liminary plea,  though  it  was  held  that  it 
would  have  been  if  not  made  before  the  plea 
of  not  guilty  was  entered.  In  State  v.  Lee 
(Conn.)  30  Atl.  1110,  27  L.  B.  A.  498,  48  Am. 
St  Bep.  202,  Hamersley,  J.,  well  says:  "A 
theory  seems  at  times  to  have  prevailed 
which  assumes  that  the  punishment  of  crime 
Is  a  sort  of  Invasion  of  natural  right  and 
that  a  person  accused  of  crime  should  be 
exempt  from  established  rules  of  law  binding 
on  all  other  citizens,  and  therefore  a  proce- 
dure which  proves  incompetent  to  the  cor- 
rect application  of  legal  principles  in  crim- 
inal trials  can  be  changed,  like  any  other 
rule  of  practice,  when  the  change  may  tend 
to  protect  an  accused  from  unjust  punish- 
nrent,  but  becomes  a  fundamental  principle 
of  Jurisprudence,  that  cannot  be  altered, 
when  the  change  may  tend  to  secure  his 
Just  punishment  It  needs  no  arg^ument  to 
dispel  such  illusion,  or  to  demonstrate  that 
the  natural  rights  of  the  individual,  as  well 
as  the  interests  of  public  order,  are  best 


served,  and  the  tiwentlil  prlndplea  of  Jurti- 
prudence  are  most  accurately  followed,  when 
the  proceedings  in  a  criminal  prosecution  in- 
clude such  protection  against  injustice  that 
the  final  disposition  of  the  cause  will  not  only 
settle  the  controversy,  but  settle  it  In  ac- 
cordance with  law.  •  •  •  •Patting  In 
Jeopardy'  means  a  Jeopardy  which  is  real 
and  has  continued  through  every  stage  «t 
one  prosecution,  as  fixed  by  existing  laws 
relating  to  procedure.  While  such  prosecu- 
tion remains  undetermined,  the  one  Jeopardy 
lias  not  been  exhausted.  The  Jeopardy  la 
not  exhausted  by  an  indictment  followed  by 
a  nolle,  nor  by  a  nolle  after  the  trial  has 
commenced,  when  the  prisoner  does  not  claim 
a  verdict  (2  Swift  Dig.  402;  State  v.  Gar- 
Tey,  42  Conn.  233);  nor  by  the  discharge  of 
a  Jury  In  case  of  the  sickness  of  a  Judge 
(Nugent  V.  State,  14  Am.  Dec.  746);  the  sick- 
ness of  Juror  (Bex  v.  Scalbeit,  2  Leach,  620; 
Bex  V.  Edwards,  8  Camp.  207;  G<»n.  v. 
Merrill,  Thacher,  Oe.  Caa.  1),"— and  numerous 
other  instances  which  the  learned  Judge  cites 
with  accompanying  authorities;  and  it  wHl 
be  noted  that  all  these  apply  to  events  after 
a  trial  apon  the  general  issue  has  b^;un. 
Our  conclusion  is  that  "a  plea  of  former 
acquittal  or  formor  conviction  not  beinc  of 
matter  involved  in  the  general  issue,— not 
being  matter  which  goes  to  the  question  of 
guilt— a  Judgment  [or  verdict]  sustaining  it 
cannot  be  in  the  nature  of  an  acquittaL" 
State  y.  Hager,  61  Kan.  507,  59  Pac.  1080,  48 
Ii.  B.  A.  254.  It  was  held  in  State  v.  Pol- 
lard, 88  N.  C.  597,  as  above  stated,  that  no 
appeal  lay  from  a  Judgment  overruling  an 
interlocutory  plea  of  former  conviction,  since 
the  criminal  trial  upon  the  plea  of  not 
guilty  must  still  take  place,  <ind,  if  the 
defendant  Is  acquitted  on  that  the  appeal 
and  incidental  delay  would  be  in  vain,  and 
therefore  he  should  merely  note  his  excei>- 
tlon,  and  have  the  interlocutory  Judgm«nt  re- 
viewed If  the  final  Judgmait  is  against  him. 
For  a  stronger  reason,  no  appeal  lies  here 
from  setting  aside  the  verdict  on  the  Inters 
locutory  plea,  when  there  remains  stUl  both 
the  new  trial  upon  the  interlocutCHry  plea, 
and,  if  that  should  go  against  the  defend- 
ants, then  the  criminal  trial  upon  the  plea 
of  not  guilty;  and,  if  either  of  these  go  in 
favor  of  the  defendants,  such  appeal  as  thla 
would  be  useless.  The  defendants  jshoiUd 
have  simply  noted  an  exception  to  setting 
aside  the  verdict 

The  pohit  whether  the  indictment  corere 
the  same  ofTense  as  that  on  the  tarma:  trial 
was  also  discussed  before  us,  but  need  not 
be  considered,  as  the  verdict  was  set  aside 
because  against  the  weight  of  the  evidence, 
which  is  a  matter  of  dlscretioa  (it  not  being 
a  criminal  matter),  and,  furt3>er,  because  the 
conviction  of  the  defendants  tor  the  burglary 
having  been  affirmed  by  this  co&rt  since  the 
trial  of  the  Interlocutory  plea  in  this  caae^ 
and  they  being,  as  counsel  state,  now  under- 
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going  sentence  therefor  In  the  state's  prison, 
we  bave  no  doubt  a  noL  pros,  will  be  entered 
In  this  cause  below. 
Appeal  dismissed. 

DOUGLAS,  J.  (dissenting).  I  have  a  nat- 
ural repugnance  to  the  mixing  np  of  criminal 
and  cirll  proceedings,  and  the  Inextricable 
confusion  necessarily  arising  therefrom.  The 
Ciode  says: 

"Sec.  125.  Remedies  in  the  conrts  of  Jus- 
tice are  divided  into:— (1)  Actions.  (2)  Spe- 
cial Proceedings. 

"Sec.  126.  An  action  Is  an  ordinary  pro- 
ceeding in  a  court  of  Justice  by  which  a  party 
prosecutes  another  party  tor  the  enforcemait 
or  protection  of  a  right,  the  redress  or  pre- 
vention of  a  wrong,  or  the  punishment  or  pre- 
vention of  a  public  offense. 

"Sec.  127.  Every  other  remedy  la  by  a  spe- 
cial proceeding. 

"Sec.  128.  Actions  are  of  two  kinds:  (1) 
OlvU;  (2)  criminal." 

We  are  told  that  the  trial  of  a  plea  of 
former  conviction  Is  "a  collateral  civil  In- 
quiry." What  is  a  collateral  dvll  Inquiry? 
Is  It  an  action  or  a  special  proceeding?  It 
does  not  seem  to  me  to  be  either,  and,  if  nei- 
ther, I  see  neither  room  nor  warrant  In  the 
Oode  for  Its  Judicial  creatlMi.  The  action  at 
bar  Is  certainly  criminal,  as  the  defendants 
are  charged  with  larceny,  which  may  send 
them  to  the  penitentiary  for  10  years.  I  do 
not  see  anything  civil  about  It,  no  matter 
what  definition  of  the  term  we  may  choose. 
It  is  tme,  the  defendants  are  already  In  the 
penitentiary,  serving  a  ten-year  sentence  for 
the  same  unlawful  act,  bnt  It  seems  that  It 
Is  not  enough.  This  splitting  ap  of  one  act 
Into  two  distinct  ofTenses  cannot  meet  my  ap- 
proval. It  is  illogical  and  dangerous,  and 
frequently  false  In  fact,— a  mere  creation  of 
Judicial  speculation.  The  plea  of  former  con- 
viction Is  neither  an  action  nor  a  special  pro- 
ceeding. It  is  merely  a  defense  to  a  crim- 
inal action,— just  as  much  so  as  the  plea  of 
not  guilty.  Either  plea,  found  In  the  defend- 
ant's favor.  Is  Just  as  effectual  as  the  other, 
and  In  fact  in  some  Jurisdictions  the  defense 
of  former  conviction  or  acquittal  may  be 
shown  under  the  general  Issue  iwlthout  being 
epeclally  pleaded.  9  Bnc.  Pi.  &  Prac.  631. 
Pleas,  being  purely  defensive,  and  therefore 
having  no  Independent  existence,  are  gov- 
erned in  their  determination  by  the  nature  of 
the  action  In  which  they  are  Interposed. 
The  fact  that  In  many  of  them  the  burden  of 
proof  is  Imposed  upon  the  defendant  does 
not  turn  them  Into  civil  inquiries.  In  trials 
for  mnrder,  the  burden  of  proving  self-de- 
fense rests  upon  the  defendant,  bnt  surely  it 
Is  not  a  clvU  inquiry.  It  to  said  that  "the 
plea  of  totmee  conviction  is  not  a  plea  upon 
the  merits."  That  Is  true  In  a  moral  sense, 
bnt  it  goes  to  the  essence  of  the  action.  It 
Is  a  plea  In  bar,  and  not  In  abatement,  and 
therein  it  differs  materially  from  the  plea  of 


Insanity  as  interposed  in  State  v.  Haywood, 
cited  by  the  court  If  a  defendant  Is  insane 
at  the  tiine  of  the  commission  of  the  offense, 
be  is  irresponsible,  and  therefore  not  gniilty 
of  the  crime.  This  is  In  bar.  If,  however, 
he  becomes  insane  after  the  commission  of 
the  offense,  his  plea  is  In  the  nature  of  abate- 
ment, and  protects  him  only  while  be  remains 
insana  State  v.  PrItchett,  106  N.  O.  667,  11 
S.  B.  S57;  10  Enc.  PI.  &  Prac.  1215,  1216.  On 
the  other  hand,  the  plea  of  fcnrmer  conviction, 
when. sustained,  is  a  complete  bar  to  any  fur- 
ther prosecution.  The  defendant  stands  as 
fully  acquitted  of  the  present  charge  as  if 
there  had  been  a  verdict  of  not  guilty.  One 
Is  equally  free,  whether  he  has  never  owed 
the  debt,  or  has  paid  it.  Upon  such  a  finding 
he  is  entitled  to  bis  discharge,  and  when  that 
finding  Is  set  aside  he  Is  again  placed  in 
Jeopardy.  I  cannot  devest  myself  of  the  idea 
that  a  man  is  in  legal  Jeopardy  when  he  Is  In 
danger  of  being  sent  to  the  penitentiary,  nor 
can  I  regard  any  proceeding  that  sends  him 
there  as  civil  in  its  nature.  To  say  that  an 
action  Itself  Is  criminal,  but  that  the  defense 
thereto  is  civil.  Involves  an  Inconsistency  for- 
eign to  my  opinion  of  the  law. 

From  my  view  of  the  law,  It  would  follow 
that  the  court  below  had  no  power  to  set 
aside  a  verdict  substantially  of  acquittal  as 
being  against  the  weieht  of  evidence.  I  con- 
cur In  the  Intimation  of  tlie  court  that  a  nol. 
pros,  should  be  entered  below. 


(131  K.  C.  229) 

ROBINSON  et  al.  v.  LAMB. 

(Supreme  Court  of  North  Carolina.    Nov.  6, 
1902.) 

JtJDOMBNTS  —  BAK  —  FBRRIES  —  COUNTIBS— 

BOUNDARIES— TRIAIr-4}UBSnON  OF 

LAW— JURISDICTION. 

1.  A  judgment  io  one  comity  in  proceedings 
to  establish  a  ferry  was  not  an  estoppel  of 
proceedings  by  the  same  parties  In  another 
county  to  establish  a  ferry  at  the  same  place, 
provided  the  commissiouers  in  the  second  coun- 
ty could  give  any  relief  not  given  by  the  com- 
mlBsioners  of  the  county  where  the  first  suit 
was  bronght. 

2.  Ip  proceedings  to  establish  a  ferry  ov»  a 
certain  body  of  water,  evidence  examined,  and 
held  to  show  that  ouch  body  of  water  was  bnt 
a  cut-off,  and  was  not  the  Pasquotank  river, 
and  therefore  not  within  a  prohibition  of  fer- 
ries over  said  river  within  a  certain  distance 
from  an  existing  feriy. 

3.  Where  a  division  of  a  body  of  water  had 
always  been  regarded  as  the  river,  and  as 
forming  a  county  boundary,  legislation  relative 
to  a  ferry  thereon  could  not  be  made  applicable 
to  another  division  of  the  water  which  formed 
a  cut-off,  by  showing  that  the  alleged  cut-off 
was  in  fact  the  principal  stream,  and  that  the 
part  regarded  as  the  river  was  a  subsidiary 
stream. 

4.  The  conrt  properly  refused  to  submit  such 
an  issue,  as,  on  the  facts  admitted,  or  of  which 
the  court  would  talte  jadiciai  cognliauce,  the 
question  was  one  of  law. 

6.  Under  2  Rev.  St  p.  Ill  (Act  1777),  creat- 
ing Camden  county,  and  describing  It  as  "all 
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that  part  of  PaBqnotank  coanty  lying  on  the 
northeast  side  of  Fasqnotank  iiTer,"  the  liTer 
is  left  wholly  In  Pasqnotauk  comity;  and  un- 
der Code,  S  2014,  that  couuty  had  sole  jurisdic- 
tion of  proceedings  to  establish  a  ferry  over  the 
rlyer. 

Appeal  from  superior  conrt,  Oamdea  coun- 
ty; Jones,  Judge. 

Proceedings  by  CSiarles  H.  Robinson  and 
others  against  R  F.  Lamb  to  establish  a  fer- 
ry. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals,  and  moves  to  dismiss  the  action 
for  'want  of  Jurisdiction.    Action  dismissed. 

Ttae  following  is  a  map  of  the  locality: 


plaintiff  (except  one  person)  and  the  same 
defendant,  was  heretofore  begun  before  the 
commissioners  of  Pasquotank  county,  and  the 
same  propositions  of  law  presented  by  the  ex- 
ceptions in  this  case  were  decided  in  that 
on  appeaL  Robinson  ▼.  Lamb,  126  N.  O. 
496,  36  S.  B.  28.  The  Judgment  in  the  far> 
mer  action  is  pleaded  by  the  plaintiffs  as  an 
estoppel  In  this,  since  no  other  relief  is  asked 
than  the  establishment  of  the  ferry  at  the 
expense  of  the  plaintiffs,  as  prayed  In  the  for- 
mer action.  But  if  the  commissioners  ot 
Camden  could  give  any  relief  not  already  gir- 
en  by  the  commissioners  of  Pasquotank,  tiM 
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Bnsbee  ft  Bust>ee,  for  appellant  O.  W. 
Ward,  B.  F.  Aydlett,  and  P.  H.  Williams,  for 
appellees. 

CLARK,  .T.  This  is  a  proceeding  begun 
before  the  commissioners  of  Camden  county 
to  establish  a  ferry  across  Pasquotank  river. 
The  same  proceeding  to  establish  the  same 
ferry  at  the  same  spot,  with  the  same  imrties 


Judgment  would  not  be  an  estOKiel. 
the  principles  of  law  there  laid  down  wooM 
apply  and  be  conclusiye  here.  An  api>eal  bi 
the  present  action  was  before  tlie  conrt  (Rob- 
inson V.  Lamb,  129  N.  O.  18,  89  S.  B.  S7»),  In 
which  it  is  held  that  the  court  below  erred 
In  granting  a  motion  to  dismiss,  because  of 
chapter  72,  Priv.  Laws  1901.  When  the  case 
went  back,  the  Issues  were  found  in  favor  o( 
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the  plaintiffs;  and,  tlie  law  applicable  having 
already  been  adjudged  In  favor  of  plaintiffs 
in  the  two  appeals  above  dted.  Judgment  was 
rendered  accordingly,  and  defendant  appeal- 
ed. 

The  defendant  contends  that  Stinking  gnt 
la  Pasqnotank  river,  or  a  part  of  it,  and  that 
a  ferry  over  it  would  be  illegal,  because  over 
Pasquotank  river  within  two  miles  of  Lamb's 
ferry,  but  we  cannot  assent  to  the  proposi- 
tion. This  gut,  with  its  malodorons  name, 
la  stated  to  be  80  to  100  feet  wide  and  150 
yards  in  length.  It  is  a  cut-off  7  or  8  feet 
deep,  through  which  boats  sometimes  pass, 
while  what  is  and  always  has  been  known 
as  "Pasquotank  River"  is  very  much  larger, 
being  150  yards  wide,  and  with  a  great  curve 
sweeps  by  Elizabeth  City,  where  the  new 
ferry  is,  and  then  bends  back;  the  peninsula 
thus  formed,  and  whose  neck  is  crossed  by 
Stinking  gut,  being  known  as  "Goat  Island." 
It  Is,  by  the  evidence,  some  500  yards  across 
Goat  Island  from  the  new  ferry  to  where  the 
road  will  cross  Stinking  gut.  £]ven  geograph- 
ically speaking.  It  is  clear  tliat  the  broad 
stream  which  flows  by  the  town  is  Pasquo- 
tank river,  and  the  gut,  which  is  one-fifth  of 
the  width  of  the  river,  or  lees,  Is  merely  a 
cut-off,  like  the  Dutch  Gap  Canal,  dug  by 
Gen.  Butler  in  James  river  during  the  war,  or 
like  similar  cut-offs  excavated  not  Infrequent- 
ly by  floods  in  the  Mississippi.  But  even  If 
It  could  be  shown  that  Stinking  gut  w^s  phys- 
ically the  true  river,  and  the  broader  stream 
(five  times  as  broad)  that  flows  by  Elizabeth 
City  was  the  subsidiary  stream,  still,  the  lat- 
ter has  always  been  known  as  "Pasquotank 
River,"  and  this  Is  the  stream  over  which  the 
ferry  was  ordered,  and  which  for  the  cen- 
tury and  a  quartet  since  the  act  establishing 
Camden  county  has  been  the  county  boun- 
dary. In  all  that  time.  Goat  Island,  as  is 
conceded  and  cannot  be  denied,  has  been  In 
Camden  county.  If  Stinking  gut  were  Pas- 
quotank river,  or,  legally  speaking,  a  part 
of  It,  then  Goat  Island  would  be  In  Pasquo- 
tank county.  It  is  physically  and  legally  im- 
possible that  Pasquotank  river,  as  it  flows 
around  Goat  Island,  and  Stinking  gut,  which 
cuts  across  its  narrow  neck,  should  both  be 
the  boundary  between  the  counties,  as  de- 
fendant contends.  The  Pasquotank,  river  Is 
the  boundary  between  the  counties,  and  has 
been  since  1777.  When  the  legislation  under 
which  the  defendant  claims  was  enacted,  this 
river  was  the  stream  that  flows  by  Elizabeth 
Olty.  It  could  not  be  at  two  places.  There 
has  been  no  legislation  as  to  Stinking  gut. 

The  establishment  of  a  road  from  the  east- 
ern end  of  the  ferry,  and  a  bridge  or  ferry 
across  Stinking  gut,  are  matters  for  the  cog- 
nisance of  tbe  commissioners  of  Camden, 
since,  as  we  have  said,  Stinking  gut  is  Stink- 


ing gut,  and  is  In  Oamden  county,  and  Is  not 
Pasquotank  river,  which  lies  wholly  in  the 
county  of  that  name.  A.  ferry  or  bridge  over 
Stinking  gut  is  not  a  ferry  or  bridge  ovo' 
Pasquotank  river.  If  It  could  be  shown  and 
demonstrated  that  Stinking  gnt  is  the  sden- 
tlflc  boundary,  being  the  true  Pasquotank  riv- 
er, it  has  not  been  so  known,  styled,  and 
treated,  and  hence  Is  not,  in  law,  any  part  of 
that  stream,  though  it  flows  into  and  flows 
out  of  the  Pasquotank.  An  act  of  the  legis- 
lature would  be  necessary  to  make  the  change 
In  the  boundary  and  In  the  name  of  the 
stream.  Doubtless  the  citizens  of  the  pros- 
perous and  progressive  dty  by  the-  Pasquo- 
tank will  some  day  procure  an  act  of  the  leg- 
islature to  bestow  some  name  more  euphoni- 
ous and  sweet  smelling  upon  a  stream  which 
lies  so  close  to  their  doors  as  malodorous 
Stinking  gut  But  no  change  of  pame,  not 
even  were  that  of  Pasquotank  river  bestowed 
upon  It,  would  transfer  the  county  boundary 
to  the  cut-off,  unless  the  act  clearly  so  indi- 
cated. Certainly  neither  the  court  nor  the 
Jury  could  change  a  county  boundary,  recog- 
nized as  such  for  a  century  and  a  quarter, 
upon  the  ground  that  another  stream  bearing 
another  name  Is  the  sclentiflc  frontier,  upon 
the  ground  that  It  is  physically  the  true  Pas- 
quotank, or  a  part  of  it,  and  that  what  has 
been  known  as  "Pasquotank  River"  all  these 
years  is  physically  not  entitled  to  be  solely 
so  designated.  An  issue  to  that  effect  was 
properly  refused,  for,  upon  the  facts  admit- 
ted, or  of  which  the  court  takes  Judicial  no- 
tice (Il^e  a  county  boundary),  the  proposition 
is  one  of  law,  not  of  fact. 

The  defendant  moved  in  this  court  for  the 
first  time  to  dismiss  for  want  of  Jurisdiction, 
in  that  Pasquotank  river  lies  wholly  In  Pas- 
quotank county,  and  the  commissioners  of 
that  county  alone  have  jurisdiction.  Code,  i 
2014.  The  act.of  1777  (2  Rev.  St  p.  Ill),  cre- 
ating Camden  county,  describes  it  as  "all  that 
part  of  Pasquotank  county  lying  on  the  north- 
east side  of  said  river  [Pasquotank]."  This, 
of  course,  leaves  the  river  entirely  in  Pasquo- 
tank county,  and  the  commissioners  of  that 
county  have  ode  Jurisdiction  to  establish  a 
ferry  over  it;  and  the  defendant's  motion  to 
dismiss  this  proceeding  toe  want  of  Jurisdic- 
tion In  the  commissioners  of  Camden  county 
is  well  taken,  and  must  be  allowed.  But  as 
the  ferry  has  already  been  established  by  the 
commissioners  of  Pasquotank,  and  their  ac- 
tion afilrmed  (128  N.  C.  492,  36  S.  E.  28),  and 
it  has  been  held  that  the  act  of  1901  does  not 
affect  a  ferry  already  ordered  to  be  estab- 
lished (129  K  C.  18,  39  S.  E.  579),  though  the 
motion  of  the  defendant  must  be  granted,  we 
do  not  see  that  it  can  in  any  wise  avail  him 
beyond  a  recovery  of  the  costs  In  this  case. 

Action  dismissed. 
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SHUTS  et  al.  r.  HEATH  et  al. 

<Snpreme  Goort  of  North  Carolina.    Not.  18, 
1902.) 

CONTRACT  IN  RBSTRAINT  OF  TRADB)— INDBFI- 
NITBNESS  AS  TO  TERRITORY. 

1.  A  proTision  in  a  contract  of  Bale  of  a  bnsi- 
nesB  of  manufacturing  timber  and  ^nniug  cot- 
ton that  the  seller  will  not  enga^r^  in  the  busi- 
ness in  auy  territory  from  which  he  secures  his 
patronage,  so  as  to  compete  with  the  buyer,  is 
TOid  for  indefiniteuess  as  to  territory. 

Appeal  from  superior  court,  Union  county; 
McNeill,  Judge. 

Action  by  H.  A.  Shute  and  others  against 
W.  C.  Heath  and  others.  Judgment  for  de- 
fendants, plaintiffs  appeal.    Action  dismissed. 

Maxwell  &  Keerans,  for  appellants.  Arm- 
Held  &  Williams  and  Adams  Se  Jerome,  tor 
appellees, 

MONTGOMERY,  J.  Ck>ntractB  in  partial 
restraint  of  trade  can  be  made  and  enforced 
of  common  right  This  court  said  in  Kramer 
y.  Old,  119  N.  C.  1,  25  S.  B.  813,  34  U  R.  A. 
888,  56  Am.  St  Rep.  650:  "The  modern  doc- 
trine is  founded  upon  the  basic  principle  that 
one  who  by  bis  skill  and  industry  builds  up 
a  business  acquires  a  property  at  least  In  the 
good  will  of  his  patrons  which  is  the  product 
of  his  own  efforts,  and  has  the  fundamental 
right  to  dispose  of  the  fruit  of  bis  own  labor, 
subject  only  to  such  restrictions  as  are  im- 
posed for  the  protection  of  society,  either  by 
expressed  enactments  of  law  or  by  public 
policy."  An  indefinite  restriction  as  to  dura- 
tion will  not  make  such  contracts  void. 
Kramer  v.  Old,  supra.  But  there  must  be  a 
definite  limitation  as  to  space,  and  the  rea- 
sonableness of  such  limitation  will  depend 
upon  the  nature  of  the  business  and  good 
will  sold.  A  contract,  (or  instance,  for  a 
ralid  consideration,  not  to  engage  in  the 
manufacture  and  sale  of  firearms  In  general 
use,  would  be  allowed  to  cover  a  larger  ex- 
tent of  territory  than  would  a  contract  not 
to  engage  in  the  manufacture  of  timber  or 
the  ginning  of  cotton.  And  the  reasonable- 
ness of  the  limitation  aa  to  space  is  a  mat- 
ter of  law  for  the  court  to  decide.  Chltty, 
Cont.  738.  And  the  test  of  that  reasmiabie- 
ness  Is  whether  the  space  or  territory  la 
greater  than  is  necessary  to  enable  the  as- 
signee to  protect  himself  from  competition 
on  the  part  of  his  assignor,  and  thereby 
to  get  the  benefit  of  what  he  has  bought 
The  assignee  would  have  the  right  to  free- 
dom from  the  competition  of  the  assignor  in 
the  whole  territory  from  which  the  assignor 
derived  the  profits  of  his  business.  The  con- 
tract before  us  Is  silent  as  to  restriction  as 
to  time,  but  under  the  decision  made  in  Kra- 
mer T.  Old,  supra,  that  would  be  construed 
to  be  for  the  lives  of  the  assignors.  The 
trouble  in  the  present  case  grows  out  of  that 
part  of  the  contract  in  respect  to  the  limita- 
tion as  to  space.  The  defendants,  after  sell- 
ing to  the  plaintllTs  a  tract  of  land  and  gin- 


ning and  sawmill  machlneiy,  agreed  wltb 
them  that  they  "would  not  erect,  conduct,  or 
carry  on  the  business  of  glimlng  and  baling 
cotton  or  making  brick  In  any  territMy  now 
occupied  by  them,  ac  from  which  tbey  securs 
their  patronage,  so  as  to  compete  with  tbem 
or  Injure  their  bnslness  In  any  oC  the  linea 
of  ginning  and  baling  cottcxx  or  making 
brick,  either  for  ourselves,  or  aa  agents  for 
another  or  others."  The  defendants  in  this 
court  filed  a  motion  to  dismiss  the  action  on 
the  ground  that  the  complaint  did  not  state 
a  cause  of  action,  in  that  the  contract  set 
out  in  the  complaint  la  void  for  indefinite- 
ness  as  to  territory  wdthln  which  defendants 
were  not  to  gin  cotton.  We  think  the  mo- 
tion must  be  allowed.  The  infirmity  of  the 
contract  does  not  consist  In  the  reasonable- 
ness as  to  the  extent  ot  territory  in  which 
the  plaintiffs  were  to  conduct  their  business 
free  from  competition  on  the  part  of  the  de- 
fendants, but  it  is  in  the  indefiniteness  of 
that  territory.  No  rule  can  be  laid  down  by 
which  the  area  can  be  made  certain.  No 
tiuitructl<ma  conld  be  given,  even  to  an  ex- 
pert surveyor,  by  which  he  could  define  the 
bounds  of  the  8x>ace.  It  is  without  shape,— 
without  course  or  distance  from  any  object 
or  pointer.  The  fixing  of  the  bounds  would 
depend  upon  the  testimony  of  witnesses,  each 
testifying  as  to  what  he  knew  as  to  who 
were  the  patrcms  of  the  plaintiffs,  and  where 
they  resided.  The  attempted  enforcement  of 
such  contracts  would.  In  the  nature  of  things, 
be  likely  to  produce  litigation  between  the 
assignor  and  assignee  as  to  the  extent  of  the 
territory,  with  the  probability  that  large  num- 
bers of  witnesses  would  be  called,  and  great 
expense  Incurred  both  by  the  litigants  and 
the  public.  A  retrospect  of  the  course  of  the 
law  in  respect  to  contracts  In  restraint  of 
trade  confirms  us  in  the  view  we  have  taken 
of  the  contract  in  the  present  case  as  to  the 
limitation  as  to  space  therehi  set  out;  that  is, 
that  the  agreement  that  the  limitation  as  to 
space  shall  be  so  definitely  set  out  in  the 
contract  as  that  the  bounds  must  be  deto- 
mlned  by  the  same  rules  as  apply  to  the  d^ 
Bcrlptlon  of  real  estate  in  deeds.  Contracts 
in  general  restraint  of  trade  with  English- 
speaking  peoples  have  always  been  void; 
and  while  the  doctrine  has  been  In  modem 
days  modified  to  the  extent  ot  permitting 
such  contracts,  to  operate  In  limited  terri- 
tory, to  be  made  and  enforced,  yet  In  all  th« 
cases  we  have  found,  except  one  hereafter 
referred  to,  the  space  has  been  d^nltdy 
fixed  In  the  contract  with  as  much  certainty 
as  is  required  in  the  description  in  deeds. 
The  evil  consequences  likely  to  flow  from 
such  contracts  to  the  parties,  aa  wdl  as  to 
the  public,  Induce  us  to  construe  the  require- 
ment of  definlteness  as  to  space  strictly,  and 
that  the  contracts  themselves  shall  set  out 
such  a  description  as  shall  be  definite  without 
the  aid  of  testimony  dehors,  except  such  aa 
is  allowed  in  establishing  the  boundaries  to 
real  estate  conveyances.    An  opinloa  la  tlu 
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case  of  Alger  T.  Thacher,  19  Pick.  61,  31  Am. 
Dec.  119,  la  of  BO  much  Intereet  on  this  sub- 
ject tbat  we  feel  Jnstlfled  In  making  the  fol- 
lowing quotation  from  It:  "Among  the  most 
ancient  rules  of  the  common  law,  we  find  It 
laid  down  that  bonds  In  restraint  of  trade  are 
Told.  As  early  as  the  second  year  of  Henry 
v.  (A.  D.  1415),  we  find  by  the  Tear  Books 
that  this  was  conaddered  to  be  old  and  set- 
tled law.  Through  a  succession  of  declslonB 
it  has  been  handed  down  to  us  onqnestloned 
till  the  present  time.  It  is  true,  the  general 
rule  has  from  time  to  time  been  modified 
and  qualified,  but  the  principle  has  always 
been  regarded  as  important  and  salutary. 
Fw  two  hundred  years  the  rule  continued  un- 
changed and  without  exceptions.  Then  an 
attempt  was  made  to  qualify  It  by  setting 
up  a  distinction  between  sealed  Instruments 
and  simple  contracts.  But  this  could  not  be 
sustained  upon  any  sound  principle.  A  dif- 
ferent distinction  was  then  started  from  a  gen- 
eral and  unlimited  (limited)  restraint  of  trade, 
which  has  been  adhered  to  down  to  the  pres- 
ent day.  This  qualification  of  the  general 
role  may  be  found  as  early  as  the  eighteenth 
year  of  James  I  (A.  D.  1621).  Broad  t 
Jollyfe,  Oro.  Jac.  596,  where  It  was  holden 
that  a  contract  not  to  uce  a  certain  trad  3  in 
a  particular  place  was  an  exception  to  the 
general  rule,  and  net  void.  And  In  the  great 
and  leading  case  on  this  subject  (Mlchell  t. 
Reynolds,  IC  Mod.  27.  85,  131)  the  distinction 
between  contracts  under  seal  and  not  under 
seal  W.I3  finally  exploded,  and  the  distinction 
between  limited  and  general  restraints  fully 
established.  B/er  since  that  decision,  con- 
tracts In  restraint  of  trade  generally  have 
been  held  to  be  void,  while  those  limited  as 
to  time  or  place  or  persons  have  been  regard- 
ed as  valid  and  duly  enforced.  •  •  *  It 
Is  reasonable,  salutary,  and  suited  to  the 
genius  of  our  government  and  the  nature  of 
our  institutions.  It  Is  founded  on  Just  prin- 
ciples of  public  policy,  and  carries  out  our 
constitutional  prohibitions  of  monopolies  and 
exclusive  privileges.  The  unreasonableness 
of  contracts  in  restraint  of  trade  and  busi- 
ness is  very  apparent,  from  several  obvious 
considerations:  (1)  Such  contracts  injure  the 
parties  making  them,  because  they  diminish 
their  means  of  procuring  liveUhoods  and  a 
competency  for  their  families.  They  tempt 
improvident  persons,  for  the  sake  of  present 
gain,  to  deprive  themselves  of  the  power  to 
make  future  acquisitions,  and  they  expose 
such  persons  to  imposition  and  oppression. 
(2)  They  tend  to  deprive  the  public  of  the 
services  of  men  in  the  employments  and  car 
pacities  in  which  they  may  be  most  useful  to 
-  the  commimlty  ias  well  as  to  themselves.  (3) 
They  discourage  industry  and  enterprise,  and 
diminish  the  products  of  ingenuity  and  sklU. 
(4)  They  prevent  competition  and  enhance 
prices.  (5)  They  repose  the  public  to  all  the 
evils  of  monopoly.  And  this,  especially,  la 
applicable  to  wealthy  companies  and  large 
corporations,  which  have  the  means,  unless 
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restrained  by  law,  to  exdude  rivalry,  monop- 
Ulsse  business,  and  engross  the  market. 
Against  evils  like  these,  wise  laws  protect 
individuals  and  the  public  by  declaring  all 
such  laws  void." 

The  plaintiffs'  counsel  referred  to  the  cases 
of  Kramer  v.  Old.  119  N.  C.  1,  25  S.  B.  813, 
34  li.  B.  A.  389,  56  Am.  St  Rep.  650,  and 
Moore  &  Handley  Hardware  Co.  v.  Towers 
Hardware  Co.  (Ala.)  6  South.  43,  as  support- 
ing the  plaintiffs'  contention  that  the  limita- 
tion as  to  space  was  sufficiently  definite  to 
be  enforced.  In  the  first-mentioned  case,  the 
defendants  agreed  not  to  continue  the  milling 
business  "in  or  In  the  vicinity  of  Elizabeth 
Olty."  There  the  defendants  did  not  make 
In  this  court  the  contention  that  the  area 
was  too  great,  and  therefore  unreasonable, 
or  that  it  was  too  Indefinite.  The  conten- 
tion was  ovor  the  limitation  as  to  time.  The 
other  case,  however,— the  Hardware  Case,— is 
toward  the  sustaining  of  the  plaintiffs'  posi- 
tion. The  contract  there  provided  that  the 
defendants,  upon  a  sale  of  their  business  to 
the  plaintiffs,  would  sell  no  more  "plow 
blades  and  plow  stocks,"  without  stating  any 
particular  or  definite  territory.  The  court 
there  said:  "The  territory  in  which  the  ven- 
dees obtained  their  trade  was  well  known 
to  the  vendors,  and  therefore  the  contract 
is  not  In  general  restraint  of  trade  and  In- 
valid A  contract  by  which  a  partnership 
engaged  in  the  bu^ness  of  selling  hardware 
sold  out  their  stock  of  plow  blades  and  plow 
stocks  to  a  rival,  and  agreed  not  to  handle 
any  more  plow  blades  or  plow  stocks,  was 
construed  in  connection  with  the  attending 
circumstances,  showing  the  extent  of  country 
over  which  the  rivalry  in  business  extended. 
Is  not  an  unreasonable  restriction  of  trade." 
But  this  court  decided  exactly  the  reverse  in 
the  case  of  Hauser  v.  Harding,  126  N.  C 
295,  35  S.  B.  586,  and  for  the  reasons  givei 
there  and  here  we  will  abide  by  that  decl 
sion. 

Motion  allowed  and  action  dismissed. 


(U6  Ga.  5S9) 


VBAIi  V.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  14,  1902.) 

CRIMINAL   LAW— DBMURRBR  TO   INDICTMENT 

—NEW  TRIALr-IDEM  SONANS— 

SELLINa  LIQUOR. 

1.  The  overniling  of  a  demurrer  to  an  indict- 
ment cannot  properly  be  made  a  ground  of  a 
motion  for  a  new  trial. 

2.  It  is  too  late,  in  absence  of  exceptions  pen- 
dente lite,  to  except  to  the  overruling  of  a  de- 
murrer to  an  Indictment,  when  20  days  have 
elapsed  since  the  ruling  complained  of  was 
made. 

3.  Upon  demurrer  to,  or  motion  to  strike,  a 
plea  of  misnomer,  in  a  criminal  case,  the  coun 
may,  as  matter  of  law,  decide  that  the  name* 
"Witt"  and  "Wld"  are  Idem  sonans. 

4. 1^6  fact  that  an  indictment  which  de- 
scribes the  accused  by  his  Christian  and  sor- 
names  falls  to  also  deaiguate  him  by  the  initial 
of  his  middle  name  is  inunaterial. 

S  4.  See  Indictment  and  Information,  vol.  tl,  C>  ■! 
Dig.  t  219. 
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5.  The  evidence  supported  the  Terdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(SyllabOB  bjr  the  Court) 

Error  from  city  court  of  Moaltrle;  W.  A- 
Covington,  Judge. 

Witt  Veal  was  convicted  of  selling  liquor 
to  a  minor,  and  brings  error.    Affirmed. 

W.  P.  Way,  for  plaintiff  In  error.  J.  D. 
McKenzie,  for  the  State. 

FISH,  J.  The  plaintiff  In  error  was  tried 
In  the  city  court  of  Moultrie  upon  a  present- 
ment charging  Witt  Veal  with  selling  and 
furnishing  Intoxicating  liquors  to  a  minor 
without  written  authority  so  to  do  from  either 
a  parent  or  guardian  of  such  minor.  He  de- 
murred to  the  Indictment,  and  the  demurrer 
was  overruled.  Before  pleading  to  the  mer- 
its, be  filed  a  plea  in  abatement.  In  which  he 
alleged  that  bis  name  was  not  Witt  Veal, 
that  he  had  never  been  known  or  called  by 
that  name,  that  his  name  was  Wld  L.  Veal, 
and  that  he  had  never  been  linown  or  called 
by  any  other  name.  Upon  motion  of  the 
solicitor,  this  plea  was  stricken  by  the  court 
upon  the  ground  that  the  two  names  were 
Idem  sonans.  Upon  the  trial  the  accused 
was  found  guilty,  whereupon  be  made  a  mo- 
tion for  a  new  trial,  which  being  overruled, 
he  excepted.  In  his  motion  for  a  new  trial. 
In  addition  to  the  general  grounds,  he  alleged 
error  on  the  part  of  the  court  In  the  over- 
ruling of  the  demurrer  to  the  presentment, 
and  error  in  striking  the  plea  of  misnomer 
"without  giving  defendant  an  opportunity  of 
sustaining  said  plea  by  proper  and  legal  tes- 
timony." In  his  bill  of  exceptions  he  also 
alleges  error  upon  each  of  these  rulings. 

1.  The  overruling  of  the  demurrer  to  the 
presentment  could  not  properly  be  made  a 
ground  of  the  motion  for  a  new  trial.  Pal- 
mer V.  State,  91  Oa.  164,  16  S.  E.  976;  Rob- 
erts V.  State,  92  Ga.  451,  17  S.  B,  202; 
O'Shlelds  T.  State,  Id.  472,  17  S.  E.  845; 
WiUbanks  y.  Untrlner,  98  6a.  801,  23  S.  B. 
841. 

2.  No  exceptions  to  the  overruling  of  the 
demurrer  were  filed  pendente  lite,  and,  as 
more  than  20  days  elapsed  after  this  ruling 
was  made  before  the  filing  of  the  bill  ot  ex.- 
ceptions  in  the  case.  It  was  too  late  to  ex- 
cept thereto  In  such  bill.  Thomas  v.  State, 
90  Ga.  437,  IG  S.  E.  94. 

3.  There  was  no  error  In  striking  the  plea 
of  misnomer  without  giving  the  accused  an 
opportunity  to  present  evidence  In  support 
of  the  same.  The  general  role,  which  we  de- 
duce from  the  authorities.  Is  that  If  a  de- 
murrer to  a  plea  of  misnomer  raises  the  Is- 
sue of  idem  sonans,  and  the  two  names  are 
necessarily  pronounced  substantially  alike, 
the  Issue  is  to  be  determined  as  matter  of 
law  by  the  court  14  Am.  &  Bng.  Bnc.  Law, 
303;  and  cases  cited.  In  Com.  7.  Warr^i. 
143  Mass.  568,  10  N.  B.  178,  it  was  said: 
"The  province  of  the  court  and  Jury  in  cases 


like  the  present  Is  governed  by  the  followlac 
rule:  If  the  two  names,  spelled  differently, 
necessarily  sound  alike,  the  court  may,  as 
matter  of  law,  pronounce  them  to  be  Idem 
sonans;  but.  If  they  do  not  necessarily  sound 
alike,  the  question  whether  they  are  Idem 
sonans  Is  a  question  for  the  lury."  In  Mnn- 
kers  V.  State,  87  Ala.  96,  6  South.  358.  Clop- 
ton,  J.,  said:  "Though  this  la  strictly  a  ques- 
tion of  pronunciation,  when  raised  by  de- 
murrer it  may  be  treated  as  a  question  of 
law,  but  in  such  case  the  judgment  of  the 
court  should  express  the  conclusion  from 
facts  or  rules  of  which  Judicial  notice  may  be 
taken.  When  there  Is  no  generally  received- 
English  pronimciation  of  the  name  as  one 
and  the  same,  and  the  difference  in  sound  is 
not  so  slight  as  to  be  scarcely  perceptible; 
the  doctrine  of  idem  sonans  cannot  be  ap- 
plied without  the  aid  of  extrinsic  evidence; 
unless,  when  sound  and  power  axe  given  t» 
the  letters,  as  required  by  the  principles  of 
pronunciation,  the  names  may  have  the  same 
enunciation  or  sound."  The  supreme  court 
of  Missouri  held  that  "Blankenshlp"  and 
"Blackenship"  were,  as  matter  of  law,  idem 
Bonana  State  t.  Blankenshlp,  21  Mo.  504. 
The  same  court  even  held:  "A  court  maj 
say,  as  matter  of  law,  upon  demurrer  to  a 
plea  in  alMttement  to  an  indictment  that 
"Owens  D.  Havely'  and  'Owen  D.  Haverly' 
are  idem  sonans."  State  v.  Havely,  Id.  49S. 
In  Chapman  v.  State,  18  Ga.  736,  where 
there  was  a  motion  In  the  trial  court  to  qnaak 
an  indictment  upon  the  ground  that  it  ap- 
peared from  the  indictment  that  Wesly  Hud- 
son acted  as  a  grand  juror  in  finding  the  bill, 
when  it  appeared  from  the  minutes  of  the 
court  that  Wesly  Hutson  was  sworn  and 
acted  as  a  grand  juror  at  the  term  of  the 
court  at  which  the  indictment  was  found, 
which  motion  was  overruled,  this  court  held 
that  "Hudson"  and  "Hutson"  are  idem  son- 
ans. In  Jeffries  y.  Bartlett,  75  Oa.  230.  an 
execution  in  favor  of  Bartlett  against  Jef- 
fries et  al.  was  levied  upon  certain  land  as 
the  property  of  Jeffries.  He  Interposed  an 
affidavit  of  illegality,  one  ground  of  which 
was  "that  the  advertisement  under  the  levy 
for  the  sale  of  the  land  described  affiant  b]r 
the  name  of  Jeff  era,  bis  real  name  being 
Juries."  On  demurrer  this  affidavit  was 
dismissed,  and  the  defendant  excepted.  This 
court  held  that  "'Jeffers'  and  'JefCries'  are 
Idem  sonans."  See,  also,  Blggers  y.  State, 
109  Ga.  105,  34  S.  B.  ao.  "Witt'.'  and  "Wld," 
the  given  names  now  in  question,  are  dearly 
Idem  sonans;  the  only  difference  between 
them  being  the  very  slight  difference  in  tlie 
sounds  of  the  letters  "t"  and  "d,"— exactly 
the  difference  that  there  is  between  the  names 
"Hudson"  and  "Hutson,"  which,  as  we  bave 
seen,  this  court  tias  held  to  be  Mem  aon- 


4.  B^m  what  we  have  said,  It  Is  apparoit 
that  the  court  was  right  in  sustaining  tlie 
motion  to  strike  the  plea  of  misnomer,  nn- 
leas  it  was  good,  as  against  the  motion,  be- 
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cttnse  of  tbe  failure  of  the  Indictment  to 
also  designate  or  describe  the  accnsed  by 
the  alleged  middle  Initial  of  his  name.  In 
Hicks  V.  RUey,  88  Oa.  332,  9  S.  IE.  771,  it  was 
held:  "The  law  does  not  regard  the  middle 
name  or  Initial  of  a  person  as  material,  un- 
less It  be  shown  that  there  are  two  persons 
of  the  same  first  name  and  surname."  And 
in  Banks  v.  Lee,  73  6a.  25,  it  was  held: 
"The  middle  initial  of  the  grantor  In  a  deed 
Is  generally  immateiial."  In  Tlmberlake  v. 
State,  100  Ga.  6C,  27  S.  B.  158,  it  was  held: 
"The  accused  being  Indicted  as  J.  S.  C.  Tlm- 
berlake, a  plea  of  misnomer  alleging  that 
tia  name  was  not  3.  8.  C.>  Tlmberlake,  but 
was  J.  C.  S.  Tlmberlake,  and  that  be  has 
never  been  known  or  called  by  the  name  of 
J.  S.  C.  Tlmberlake,  but  was  always  known 
and  called  by  the  name  of  J.  O.  B.  Timber- 
lake,  an4  by  no  other  name,'  was  properly 
stricken  on  demurrer.  Tbe  transposition  of 
the  two  intermediate  initials  was  Immatei^ 
ial."  In  the  present  case  the  fact  that  the 
middle  initial  of  the  accused  was  left  out  ot 
the  presentment  was  immaterial. 

5.  Tbe  evidence  supported  the  verdict,  and 
there  was  no  error  in  overmling  the  motion 
for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  cou- 
enrrtng,  except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  GANDLBB,  J„  not 
presiding. 

016  Ga.  CM) 

RIGGINS  V.  STATB. 
(Supreme  Court  of  Georgia.    Nov.  14,  1902.) 

LABCSNT— INDICTMBNT  Or  ACCBSSORT— BTI- 

DENCB. 

1.  An  .Indictment  charging  one  with  the  of- 
fense of  being  an  accessory  before  the  fact  to 
the  ofteuse  of  simple  larceny  (a  felony),  in  that 
be  did  counsel,  command,  and  procure  another 
to  commit  such  larceny,  is  not  supported  by 
evidence  showing  that  the  person  bo  accnsed 
was  himself  guilty,  as  the  absolute  perpetrator 
•f  the  offense;  and'  in  the  absence  of  evidence 
snfficient  to  show  that  the  accused  did  so  coun- 
sel, command,  or  procure  the  commission  of  the 
crime  as  charged,  a  verdict  of  guilty  is  not  sup- 
ported, (a)  The  verdict  in  the  present  case  was 
contrary  to  the  evidence,  and  the  trial  judge 
•rred  in  overruling  the  motion  for  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  connty; 
W.  M.  Henry,  Judge. 

Charley  Rlgglns  was  convicted  of  crime, 
and  brings  error.    Reversed. 

J.  Santle  Crawford,  for  plaintiff  in  error. 
Uoses  Wright,  Sol.  Gen.,  few  the  State. 

UTTLB,  J.  Rigglns  was  indicted  for  the 
offense  of  being  accessory  before  the  fact  to 
the  crime  of  simple  larceny.  The  specific 
charge  is  "that  the  said  Charley  Rlgglns, 
•  •  •  being  absent  at  the  time  of  the  com- 
mission of  the  crime,  did  procure,  counsel, 
and  command  one  Charley  HUl"  a  certain 
mnle  described,  and  ot  a  named  valne,  to  on- 
lawfully  take  and  cany  away,  "with  Intent 


to  steal  the  same."  The  accnsed  was  put  on 
trial,  and  the  jnry  returned  a  verdict  of 
guilty.  He  made  a  motion  for  a  new  trial 
on  the  grrounds  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  which  be- 
ing overruled,  he  excepted.  The  evidence 
tended  to  show  the  following  as  the  facts  re- 
lating to  the  charge  made  against  the  ac- 
cnsed: It  was  admitted  that  Hill  had  been 
indicted  for  the  larceny  of  the  mule,  and 
had  been  tried  and  convicted.  Adolphus 
Rlgglns,  tbe  owner  of  the  mnle,  testified 
as  to  the  larceny  from  his  stable;  that  some 
time  afterwards  he  ascertained,  through  in- 
formation furnished  by  Hill,  where  the  mul<> 
was,  and  secured  its  return.  A  witness  (Rosa 
Saylor)  said  ttiat  just  before  the  mule  was 
stolen  she  saw  HIU  and  tbe  accused  together 
at  the  house  of  the  latter,  and  heard  them 
talking,  and  that  Hill  said  he  was  going  to 
get  the  mule;  that  this  was  the  night  the 
mnle  was  stolen;  that  after  that  Hill  asked 
accused  where  the  mule  was,  and  the  ac- 
cused told  him  it  was  in  Dolph  Rlgglns' 
Stable;  that  subsequently  Hill  goit  a  bridle 
and  went  off,  and  tbe  next  day  Dolph  Rig- 
gins  was  looking  tat  his  mnle,  and  tbe  ac- 
cused helped  Um  to  hnnt  for  It.  HUl  was 
introduced  as  a  witness  for  the  state,  and 
testified  that  Rlgglns  asked  him  If  he  wonid 
go  and  sell  the  mule,  which  he  finally  con- 
sented to  do;  that  be  was  instructed  by  the 
accused  to  sell  it  for  the  best  obtainable 
price;  and  tliat  the  fiirst  he  saw  of  the  stolen 
mole  was  when  he  was  at  the  house  of  the 
accused,  and  came  out  In  the  yard,  and  the 
accused  had  it  ont  there,  hitched  to  a  post 
There  was  no  Issne  as  to  the. fact  that  the 
mnle  was  stolen,  and  no  question  raised  but 
that  Hill  had  carried  the  mule  away  and 
sold  it  The  point  insisted  on  in  his  brief 
by  connsel  for  plaintiff  in  error  is  that  there 
was  no  evidence  to  support  the  testimony  of 
the  accomplice.  Hill.  We  think,  however, 
that  this  question  can  hardly  arise,  for  the 
reason  that  the  accnsed  was  Indicted  as  being 
accessory  before  the  fact,  while  none  of  the 
evidence  sho'vyed  that  he  occupied  that  re- 
lation to  the  larceny.  It  is  true  tliat  the  evi- 
dence of  the  witness  Rosa  Saylor  was  to  the. 
elect  that  prior  to  the  larceny  Hill  and.  the' 
accused  were  talking  about  the  mule,  and 
the  latter  told  the  former  where  tbe  mnle 
was,  and  it  is  also  true  that  It  was  shown 
that  the  accused  assisted  tbe  owner  of  the 
mule  in  looking  for  it  the  day  after  the  lar- 
cedy;  but  this  evidence  Is  not  Inconsistent 
with  the  fact  that  the  accnsed  was  with  or 
without  the  co-operation  of  Hill,  the  absolute 
perpetrator  of  the  offense,  while  the  evidence 
of  HIU.  who  was  Introdnced  as  a  witness  for 
tbe  state,  shows  absolutely  that  the  accused 
was  guilty  of  a  larceny,  while  he  (HIU)  occu- 
pied the  relation  of  an  accessory  after  the 
fact.  Under  no  view  of  the  evidence,  then, 
could  the  accused  have  been  convicted  of  the 
offense  of  counseling,  commanding,  and  ik«- 
cnring  Hill  to  steal  the  mnle;  and.  If  be  conid 
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not,  the  verdict  finding  blm  so  gnllty  was 
contrary  to  the  evidence  In  tbe  case.  One 
who  Is  gnllty  of  the  commission  of  a  crime 
as  principal  in  tbe  first  degree  commits  an 
entirely  distinct  ofTense  from  that  of  an  ac- 
cessory before  the  fact,  and  one  Indicted  as 
an  accessory  cannot  be  convicted  on  eridaice 
proving  him  to  be  "present,  aiding  and  abet- 
ting at  the  fact."  1  East,  P.  G.  352;  Leach, 
615.  In  the  case  of  Hately  v.  State,  15  Ga. 
346,  it  was  ruled  that  "he  who  procures, 
counsels,  commands  or  Incites  his  clerk  or 
agent  to  commit  a  crime  In  bis  absence  is 
guilty  as  an  accessory  before  the  fact,  and 
cannot  be  convicted  upon  an  indictment 
which  charges  him  with  having  Jointly,  with 
his  cleric,  committed  the  offense  as  princi- 
pal." In.  other  words,  one  who  counsels, 
commands,  or  procures  another  to  commit  a 
crime,  but  Is  absent  at  the  time  of  its  com- 
mission, is  not  a  principal,  and  cannot  be 
convicted  as  such.  In  some  of  tbe  states  the 
distinction  has  been  abolished,  and  many  de- 
cisions can  be  found  wliich  seem  somewliat 
to  confuse  the  principle  upon  which  the  dis- 
tinction between  the  two  offenses  rests;  bnt 
in  the  cases  wtilcb  have  come  under  our  ob- 
servation, where  this  is  true,  they  deal  with 
facts  showing  that,  as  the  result  of  a  con- 
spiracy, all  the  persons  charged  were  the  ab- 
solute perpetrators,  and  where  the  persons 
charged  as  accessories  were  declared  to  be 
present,  aiding  and  abetting  the  commission 
of  the  crime.  In  the  present  case,  however, 
the  indictment  distinctly  alleges  that  plain- 
tiff in  error  was  absent  at  the  time  of  the 
commission  of  the  crime;  that  his  guilt  con- 
sists only  in  having  counseled,  procured,  and 
commanded  said  crime  to  be  done.  A  verdict 
rendered  on  evidence  that  he  was  tbe  actual 
perpetrator  of  the  crime  does  not  support  the 
charge  made  in  the  Indictment;  and  In  the 
absence  of  evidence  that  the  accused  coun- 
seled, procured,  or  commanded  the  crime  to 
be  committed,  such  verdict  cannot  be  sus- 
tained, because  it  is  contrary  to  the  evidence. 
Judgment  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CAXDLE^R,  J„  not 
.presiding. 


(U6  Ga.  592) 

GOVATOS  T.  STATHL 
(Supreme  Court  of  Georj^a.    Nov.  14,  1002.) 

CRIMINAIi   CONVERSION— BYIDENCB.    . 

1.  In  the  trial  of  one  charged  with  converting 
to  his  own  use  the  proceeds  of  sales  of  property 
intrusted  to  him  to  sell,  evidence  la  competent 
tending  to  show  that  at  tbe  time  of  the  alleged 
conversion  the  accused  was  in  debt  and  in  need 
of  money ;  such  evidence  to  be  considered  by  tbe 
Inry  in  determining  what  was  the  motive  of  the 
Bccosed.  Bridges  v.  State,  29  S.  E.  869,  103 
6a.  35,  and  cases  and  anthorities  cited. 

2.  There  was  no  error  in  admitting  evidence, 
Dor  in  charging.  The  evidence  authorized  the 
verdict,  and  the  court  did  not  wr  ia  •vermling 
the  motion  for  a  new  trial. 

(SylUbna  by  the  OouiU 


Error  from  snperlor  eonrt,  Floyd  county; 
W.  M.  Henry,  Judge. 

Peter  Govatos  was  conTlcted  of  criminal 
conversion,  and  brings  error.    AfiSrmed. 

J.  S.  Crawford,  W.  H.  Bnnls,  and  Seaborn 
&  Barry  Wright,  for  plaintlfl  In  error.  Moses 
Wright,  SoL  Gen.,  for  tbe  State. 

PER  CURIAM.    Judgment  afllrmed. 

LUMPKIN,  P.  J„  absent  an  account  of 
sickness,  and  CANDLER,  J„  not  iffesiding 


MELTON  V.  STATB. 


(UeOa.  E82) 


(Supreme  Court  of  Georgia.    Nov.  18,  1902.) 

CRIMINAL  LAW— INSTRUCnONS-AOCOHPUCE 
TESTIHONT. 

1.  There  being  some  evidence  that  one  of  the 
witnesses  for  the  state  was  an  accomplice  of  the 
accused,  there  was  no  error  in  charging  with 
reference  to  the  weight  to  be  given  to  the  testi- 
mony of  an  accomplice. 

2.  There  was  no  merit  in  any  of  the  other 
grounds  of  the  motion  for  new  trial,  and  the 
evidence  was  sufficient  to  autliorise  the  verdict. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

°    Fayette  Melton  was  convicted  of  crim^ 
and  brings  error.    Affirmed. 

Harris,  Chamlee  &  Harris,  for  plaintlfl  In 
error.  Moses  Wright,  SoL  Oen.,  for  tbe 
State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness,  and  CANDLER.  J.,  not  preslcUng. 


(lUCkL  E82) 
ANDERSON  v.  STATB. 
(Supreme  Court  of  Georgia.    Nov.  13,  1902.) 
CRIMINAL  LAW-i-REVIBW. 
1.  No  error  of  law  was  complained  of,  and  the 
evidence  authorized  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Amerlcus;  C.  R. 
Crisp,  Judge. 

Charlie  Anderson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Jas.  Taylor,  tor  plaintiff  in  error.  F.  A. 
Hooper,  Sol.  Gen.,  for  the  State. 

PEB  CURIAM.    Judgment  aflOrmed. 

LUMPKIN,  P.  J.,  absent  on  account  <rf 
sickness,  and  CANDLER,  J.,  not  presiding. 


(Utaa-EU) 
.    AARON  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  13,  1902.) 

LARCENY— SUFFICIBNCT  07  BVIDENCB. 
1.  Tbe  evidence  not  being  sufilcieDt  to  estab- 
lish beyond  a  reasonable  doubt  either  that  ■ 
larceny  had  been  committed,  or  that,  if  commit- 
ted, the  accused  was  the  perpetrator,  it  was  er- 
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ror  to  overrule  a  motion  for  a  new  trial  based 
upon  the  ground  that  the  judgment  of  conTle- 
tion  was  contrary  to  the  evidence. 
(SyUabuB  by  the  Court) 

Error  from  city  court  of  Americna;  G. 
R.  Crisp,  Judge. 

Richard  Aaron  wag  convicted  of  larceny, 
and  brings  error.    Reversed. 

J.  R.  Williams,  for  plalntUT  in  error.  V. 
A.  Hooper,  SoL  Gen^  for  the  State. 

PER  CURIAM.    Judgment  revised. 

LUMPKIN,  P.  J„  absent  on  account  of 
sickness,  and  CANDLER.  J^  not  presiding. 


(116  Oa.  406) 

ETOWAH  MILLING  00.  T.  CRENSHAW. 
(Supreme  Court  of  Georgia.     Oct  29.  1902.) 

CORPORATIONS— ACTIONS— VHNUB—CORPO- 
RATB  BXISTimCB. 

1.  A  corporation  of  this  state  is  not  subject 
to  a  suit  for  equitable  relief  by  injnuction  m  a 
county  other  than  that  fixed  by  its  charter  as 
the  county  of  its  principal  office,  and  this  is 
true  although  the  suit  embraces  also  a  claim  for 
past  damages. 

2.  A  plaintiff  who  proceeds  against  a  defend- 
ant as  a  corporatiou  la  estopped  to  deny  its  cor- 
porate existence,  and  is  t>ound  by  the  terms  of 
the  charter  as  to  the  principal  office  of  the  cor- 
poratiou. 

(Syllaboa  by  the  Court) 

Error  from  supaior  court,  Bartontr  county; 
A.  W.  PIte,  Jndgc. 

Bill  by  T.  C.  Crenshaw  against  the  Btowab 
Milling  Company.  From  a  Jndgmoit  defend- 
ant brings  error.    Reversed. 

C.  D.  Maddox,  Jno.  T.  MoiTle.  and  J.  M. 
Neel,  for  piaintlil  in  error.  John  W.  &  PanI 
F.  Akin  and  A  H.  Cox,  for  defendant  In  er- 
ror. 

ADAMS,  J.  The  bill  of  exceptions  in  this 
case  was  filed  by  the  plaintiff  in  error  to  the 
grant  of  a  temporary  injunction.  .  Tills  in- 
junction was  allowed  in  a  suit  brought  in 
Bartow  superior  court  by  the  defendant  In 
error  against  the  plaintiff  in  error;  one  of 
the  chief,  If  not  the  cliief,  purposes  of  which 
was  to  permanently  enjoin  the  defendant  In 
the  court  below  from  obstructing  the  flow 
of  water  in  the  stream  mentioned  in  the  pe- 
tition, from  raising  a  dam  across  this  stream, 
and  from  interfering  with  the  status  of  the 
dam  to  the  injury  of  the  defendant  In  er- 
ror. The  declaration  also  claimed  damages 
for  past  injuries.  It  appeared  from  the  char- 
ter of  the  milling  company,  which  was  put 
In  evidence,  that  the  defendant  was  char- 
tered by  the  superior  court  of  Bartow  coun- 
ty, and  this  charter  located  the  principal 
oflSce  of  the  company  In  Fulton  county.  One 
of  the  contentions  urged  by  counsel  for  the 
milling  company  in  the  court  below  and  be- 
fore this  court  was  that  the  superior  court  of 

1 1.  8m  CorporatioiM.  vol.  U.  Cent  Dig.  H  M.  M. 


Bartow  county  was  without  Jurisdiction  to 
grant  relief  by  injunction.  In  addition  to 
the  fact  that  the  charter  fixed  the  domicile  of 
the  corporation  in  Fulton  county,  it  appeared 
from  the  uncontradicted  evidence  that  its 
books  are  kept  in  that  county,  its  financial 
business  transacted  there,  and  that  its  sup- 
plies, purchases,  and  sales  are  made  at  the 
principal  office  In  Fulton. 

1.  Assuming  that,  notwithstanding  the  con- 
stitutional provision  that  "equity  cases  shall 
be  tried  in  the  county  where  a  defendant  re- 
sides against  whom  some  substantial  relief 
Is  prayed,"  the  legislature  may  pass  a  law 
providing  that  a  ccnnporatlon  may  be  proceed- 
ed against  for  an  Injunction  or  other  equi- 
table relief  in  a  county  other  than  tliat  fixed 
by  its  charter  as  its  domicile,  we  do  not  think 
that  the  legislature  has  undertaken,  to  do  so 
as  to  a  corporation  like  the  plaintiff  in  error, 
■o  far  as  this  character  of  relief  is  concern- 
ed. An  act  claimed  to  have  this  effect 
should,  because  of  this  constitutional  prin- 
ciple and  the  policy  embodied  therein,  be  con- 
strued strictly,  and  not  extended  beyond  the 
requirements  of  its  terms.  In  the  case  of 
Watson  V.  Ralhnad  Co.,  91  Ga.  223,  18  S. 
B.  307,  this  court,  through  Chief  Justice 
Bleckley,  in  dealing  with  the  question  as  to 
the  residence  of  a  railroad  company,  say; 
"Where  the  owner  Is  a  domestic  corporation, 
the  general  rule  of  law  that  It  resides  also 
where  its  principal  office  or  place  of  business 
is  situated  still  prevails.  The  corporation 
has  this  common-law  residence  for  general 
purposes,  m  conjunction  with  the  superadded 
statutory  residences  for  special  purposes, 
which  the  Code  ascribes  to  It."  Tbe  general 
rule  still  Is  tha*  domestic  corporations  must 
be  sued  In  the  county  where  the  principal 
office  Is  located  by  the  charter.  In  the  case 
of  Coal  Co.  V.  Haslett,  83  Oa.  550,  10  S.  E. 
435,  where  tbe  corporation  Involved  was  char- 
tered by  an  act  of  the  legislature  which  did 
not  locate  the  corporation  in  any  particular 
county,  it  was  held  that,  where  it  established 
Its  office  in  Atianta  for  the  purpose  of  elect- 
ing Its  officers  and  conducting  its  •financial 
operations,  the  jurisdiction  was  In  the  proper 
court  of  Fulton  county.  It  was  there  recog- 
nized that.  If  the  legislature  bad  undertak- 
en to  locate  the  company  in  any  particular 
county,  that  would  have  controlled.  In  the 
absence  of  such  legislation,  the  ruling  Just 
noticed  was  made.  If  the  constitutional  pro- 
vision referred  to  were  all  the  law  on  the 
subject,  then,  obviously,  equitable  relief 
could  have  been  obtained  against  this  plain- 
tiff In  error  only  In  Fulton  county.  Has  the 
legislature  undertaken  to  fix  the  residence  of 
a  corporation  like  this  In  the  county  where 
the  cause  of  action  arose,  or  where  its  mill 
was  located,  for  the  purposes  of  equitable 
relief?  As  we  understand  the  distinguished 
counsel  for  the  defendant  In  error,  they  con- 
tended that  this  provision  has  been  made  by 
tbe  act  approved  October  16,  1885  (Acts  1884- 
86,  p.  99),  entitled  "An  act  to  define  where 
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corporations,  mining  or  Joint  stock  compa- 
nies may  be  sued,  and  to  define  bow  service 
of  tbe  suit  may  be  effected,"  codified  in  sec- 
tion 1900  of  the  CIvU  Code.  The  part  ger- 
mane to  tbeir  contention  reads  as  follows: 
"Suits  for  damages,  because  of  torts,  wrong 
or  injury  done,  may  be  brought  in  the  coun- 
ty where  the  cause  of  action  originated."  It 
will  be  noticed  that  the  law  does  not  say 
"suits  because  of  torts,  wrongs,  or  Injury 
done,"  but  In  terms  confines  these  snlts  to 
those  for  damages.  The  title  of  an  act  may 
always  be  considered  as  one  of  the  aids  to 
Its  construction,  and  we  are  not  unmindful 
of  the  argument  based  upon  tbe  broadness  of 
this  title.  But  it  cannot  control  the  plain 
meaning  of  the  body  of  the  act,  or  eliminate 
words  that  are  material,  and  which  we  must 
presume  were  Incorporated  In  the  legislation 
designedly.  As  said  by  Chief  Justice  Mar- 
shall in  U.  S.  T.  Palmer,  S  Wheat  631,  4  L. 
Ed.  477,  "The  title  of  an  act  cannot  control 
its  words,  but  may  furnish  some  aid  In 
showing  whtkt  was  In  the  mind  of  tbe  legis- 
lature." The  maxim,  "Verba  debent  Intel- 
llgl  cum  effectn,"  contains  a  principle  of 
much  Importance  In  tbe  construction  of  stat- 
utes. Whitaker  ▼.  Strong,  16  Oa.  8S,  86.  We 
know  of  no  rale  of  interpretation  which 
would  Justify  us  in  disregarding  the  words 
italicized,  "for  damages."  They  are  restrict- 
ire  and  important  We  repeat  in  this  con- 
nection that  In  tbe  light  of  the  constitutional 
provision  which  requires  that  "equity  cases 
shall  be  tried  in  the  county  where  a  defend- 
ant resides  against  whom  some  substantial 
relief  is  prayed"  this  legislation,  giving  to 
the  legislature  the  broad  liberty  assumed  in 
its  validity,  ought  to  be  strictly  construed, 
and  not  extended  beyond  its  terms.  Even, 
however,  a  liberal  construction  would  not 
Justify  us  In  striking  from  the  body  of  tbe 
law  material  and  significant  words.  Tbe 
principle,  however.  Is  Invoked,  embodied  In 
section  3925  of  the  Civil  Code  (although  this 
section  is  not  referred  to),  which  provides 
that  "eqnity  seeks  always  to  do  complete 
Justice,  and  hence,  having  the  parties  before 
it  rightfully.  It  will  proceed  to  give  full  re- 
lief to  all  parties  in  reference  to  tbe  subject- 
matter  of  the  suit  provided  the  court  has 
Jurisdiction  for  that  purpose."  Reference  U 
made  to  the  case  of  Powell  v.  Cheshire,  70 
Ga.  360,  48  Am.  Rep.  672.  But  neither  the 
principle  recognized  by  our  Code  nor  this  de- 
cision can  help  the  contention  of  the  defend- 
ant in  error.  7%e  case  cited  holds  that:  "A 
bill  In  equity  to  enjoin  a  trespass  npon  real- 
ty by  felling  timber  Is  not  such  a  snlt  re- 
specting the  title  to  land  as  must  be  brought 
in  the  county  where  the  land  lies.  The  prop- 
er venue  of  such  a  case  is  the  county  of  the 
residence  of  a  defendant  agralnst  whom  sub- 
stantial relief  Is  prayed  "  The  argument  for 
the  defendant  In  error  seems  to  be  that,  as 
the  Jnrlsdlction  Is  complete,  under  section 
ISOO  of  the  Civil  Code,  in  Bartow  superior 


court  as  to  the  action  for  damages,  the  court, 
having  this  Jurisdiction,  will  give  as  inci- 
dental relief  protection  against  future  torts, 
through  the  process  of  injunction.  TSe  pow- 
er, however  (even  if  the  relief  by  injunction 
could  be  called  incidental  relief  in  this  case), 
referred  to  by  the  Code  and  the  decisions,  is 
the  power  of  a  court  of  equity,  and  not  that 
of  a  court  of  common  law,  and  the  question 
here  Is,  which  Is  the  proper  court. for  equi- 
table Jurisdiction,  the  sni>erlor  court  of  Bar- 
tow county  or  the  superior  court  of  Pulton 
county?  'The  proviso  in  section  3925  of  the 
Civil  Ck>de  Is  significant  It  is  a  proviso  that 
would  obtain  even  In  a  court  of  equity.  A 
fortiori  would  it  apply  to  a  court  of  common 
law.  The  decisions  of  this  court  are  incon- 
sistent with  the  position  that,  because  the 
superior  court  of  Bartow  county  may  have 
Jurisdiction  to  award  damages,  it  can  also 
give  equitable  relief.  The  case  of  Vizard  v. 
Moody,  U5  Oa.  491,  41  S.  E.  997,  is  direcUy 
in  point  In  that  case  It  Is  held  that:  "While 
a  petition  which  seeks  to  recover  possession 
of  land  and  mesne  profits  on  a  legal  title 
must,  under  the  constitution  of  this  state,  be 
Instituted  in  the  superior  court  of  the  county 
where  the  land  lies,  yet  a  court  of  the  county 
where  the  land  lies,  as  to  a  person  who  is 
a  resident  of  another  county  In  this  state, 
has  no  Jurisdiction  to  grant  equitable  relief, 
—such-  an  Injunction  and  tbe  appointment  of 
a  receiver,— although  tbe  petition  under 
which  the  land  Is  sought  to  be  recovered  con- 
tains prayers  for  such  equitable  interposi- 
tion." In  the  oplnl(Hi  delivered  by  lir.  Jus- 
tice little  other  dedslona  of  this  court  are 
dted  to  the  same  effect  In  aae  of  them— 
Johnson  v.  Orlffln,  80  Ga.  551,  7  S.  K  94— 
this  court  held  that  "the  plaintiff  In  an  action 
of  ejectment  cannot  Ingraft  upon  the  declara- 
tion an  amendment  In  the  nature  of  a  bill  In 
equity,  praying  that  one  of  the  defendants 
be  decreed  to  perform  specifically  a  parol 
agreement  for  a  gift  of  the  premises  in  dis- 
pute, without  alleging  that  such  defendant 
1b  a  resident  of  the  county  In  which  the  suit 
li  pending,  or  a  nonresident  of  the  state" 
We  conclude,  therefore,  that  the  superior 
court  of  Bartow  county  had  no  Jurisdiction 
to  grant  the  equitable  relief  secured  In  this 
case,  and  that,  therefore,  tbe  grant  of  a 
temporary  injunction  was  erroneous. 

2.  It  is  contended  by  the  defendant  In 
error  that  the  plaintiff  in  eiror  Is  estopped 
to  deny  its  residence  In  Bartow  county, 
because  it  applied  for  and  obtained  Its  char- 
ter from  the  superior  court  of  that  county, 
submitted  Itself  to  that  court,  and  therefore 
established  Its  residence  In  Bartow  county; 
and  It  Is  claimed  that  tbe  superior  court  of 
Bartow  county  only  had  Jurisdiction  to  grant 
Its  charter  In  the  event  that  Its  principal 
ofilce  was  to  be  located  in  that  county. 
Section  2350  of  the  Civil  C!ode  provides  tliat 
the  superior  courts  of  this  state  shall  have 
the  power  to  create  the  corporations  there- 
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In  named  by  compliance  with  the  tenna  of 
that  section,  paragraph  1  of  which  provides 
that  "the  persons  desiring  the  charter  shall 
file  In  the  office  of  the  clerk  of  the  superior 
court  of  the  county  In  which  they  desire  to 
transact  business  a  petition  or  declaration," 
etc.  The  petition  for  Incorporation  of  the 
plaintiff  in  error  In  the  present  case  is  not 
in  the  record,  but  It  would  be  presumed, 
should  the  fact  be  a  material  one  to  the 
jurisdiction,  that  it  stated  that  the  company 
desired  to  do  business  In  Bartow  county  as 
well  as  in  Fulton  county.  It  is  not  neces- 
sary to  adjudicate  In  this  case  whether  the 
superior  court  of  any  county  in  which  It  ap- 
pears that  a  corporation  proposes  to  do  busi- 
ness can  grant  a  charter,  or  whether  this 
right  is  confined  to  the  county  in  which  th« 
principal  office  Is  to  be  located.  In  the  re- 
cent case  of  McCandless  t.  Add  Co.,  115  Ga. 
9U8,  42  S.  E.  419,  this  court  held  that  "a 
charter  granted  by  a  superior  court  upon  a 
petition  alleging  that  the  principal  office  of 
the  company  was  to  be  located  In  the  county 
In  which  the  petition  was  filed  was  a  valid 
charter,  notwithstanding  the  corporation 
owned  no  property  In  that  connty,  and  the 
work  In  which  It  was  to  be  engaged  was  to 
be  carried  on  in  another  county."  This  deci- 
sion is  not  inconsistent  with  the  position 
that  the  superior  court  of  the  county  in 
which  the  principal  office  is  to  be  located 
is  not  the  only  court  which  can  grant  a 
charter.  The  reasoalug  of  Mr.  Justice  Cobb, 
who  delivered  the  opinion  in  that  case,  sug- 
gests arguendo  that  the  only  court  which 
had  the  right  was  that  of  the  county  where 
the  principal  office  was  to  be  located.  This, 
however,  was  not  Involved  in  the  adjudica- 
tion, and  nothing  therein  said  constitutes  an 
authoritative  ruling  on  this  subject.  How- 
ever this  may  be,  the  principle  announced  in 
the  second  headnote  controls  this  branch  of 
the  case.  The  defendant  in  error  proceeded 
against  the  plaintiff  in  error  as  a  corporation, 
alleging  in  the  first  iiaragraph  of  his  petition 
that  "the  said  Etowah  Milling  Company  is 
a  corporation  created  under  the  laws  of 
Georgia,  and  has  an  office  and  Is  transacting 
business  In  said  [Bartow]  county."  He  la 
estopped,  therefore,  to  deny  its  corporate 
existence,  or  the  terms  of  the  charter  which 
give  It  this  existence.  The  plaintiff  in  error 
was  incorporated  with  Its  principal  office  in 
Fulton  county  as  a  resident  of  Fulton,  and 
the  defendant  in  error  proceeds  against  this 
corporation,  and  no  other.  Its  life  and  pow- 
ers and  the  right  to  sue  It  come  from  the 
charter,  and  from  no  other  source.  The  de- 
fendant In  error  cannot  proceed  against  it 
as  a  corporation,  and  at  the  same  time  col- 
laterally attack  Its  existence,  or  read  Into 
Its  charter  a  provision  Inconsistent  with  Its 
plain  terms. 

Judgment  reversed.  AH  the  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent 
on  account  of  aickneas. 


019  Oa.  9«2) 
BBAND  T.  CLHMBNT8. 

(Supreme  Court  of  Georgia.     Oct  29,  1902.) 

KXECUTION-APFIDAVIT  OP  ILLEGALITY-CROP 
— DKBTOE-a   INTEREST— BVIDENCE. 

1.  When  cotton  has  been  produced  by  the 
conjoint  use  of  exempted  property  and  supplies 
fnruished  by  the  head  of  the  family,  and  not 
connected  with  such  property,  the  whole  crop 
so  produced  is  not  subject  to  an  individual  debt 
of  the  head  of  the  family.  Only  such  an  aliquot 
part  as,  uudor  equitable  principles,  may  be  as- 
certained to  be  the  debtor  »  interest,  can  be  sub- 
jected; and  where  the  evidence  does  not  dis- 
tinctly show  amounts  and  valaes,  from  which 
such  part  may  be  ascertained,  a  verdict  finding 
the  whole  not  subject  must  stand.  (a)  The 
trial  Judge  did  not  err  in  dismissing  the  cer- 
tiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Owlnnett  coun- 
ty; R.  B.  Russell,  Judge. 

Trial  of  an  Illegality  between  Marshall 
Clements  and  O.  M.  Brand.  Judgment  for 
plaintiff,  and  defendant  brljfgs  error.  Af- 
firmed. 

O.  A.  Nix,  for  plaintiff  In  error.  Julian  ft 
McDonald,  for  defendant  in  error. 


LITTLE,  J.  An  execution  In  favor  of 
Brand  was  levied  on  certain  property  of 
Clements,  the  defendant  In  fl.  fa.;  the  prop- 
erty being  described  In  the  levy  as  "eight 
or  ten  acres  of  cotton  now  in  the  field  and 
unpicked."  The  defendant  filed  an  aifidavlt 
of  Illegality,  alleging  that  the  property  levied 
on  was  exempt  from  levy  and  sale,  as  being 
the  proceeds  of  certain  personal  property  set 
apart  as  an  exemption  to  him  as  the  head  of 
a  family.  After  a  trial  of  the  issues  so  rais- 
ed, an  appeal  was  taken  po  a  Jury  in  the  Jus- 
tice's court,  and  on  the  trial  of  the  appeal 
the  Jury  rendered  a  verdict  finding  the  prop- 
erty not  subject  The  plaintiff  in  execution 
subsequently  sued  out  a  liVTlt  of  certlorart, 
and  on  the  hearing  in  the  superior  court  the 
Judge  overruled  and  dismissed  the  same. 
The  plaintiff  excepted  to  this  ruling.  The 
error  alleged  in  tlie  petition  for  certiorari 
was  that  the  verdict  was  contrary  to  law 
and  evidence.  It  appears  from  such  evi- 
dence that  theretofore  there  had  been  set 
apart  as  an  exception  to  Clements  30  bushels 
of  corn,  a  wagon,  some  shucks,  four  hogs, 
and  a  small  amount  of  household  and  kitchen 
furniture.  The  wife  of  Clements  testified 
that  she  and  her  children  made  the  cotton 
levied  on,  and  that  the  exempted  property 
was  used  in  making  the  crop;  that  Clements 
himself  worked  in  the  crop  while  he  and  his 
family  consumed  the  provisions  which  had 
been  set  apart:  that  in  so  doing  two  of  the 
hogs  mentioned  In  the  schedule  were  killed, 
two  were  sold,  and  the  proceeds  of  the  sale 
were  used  to  purchase  com  which  was  used 
on  the  farm;  that  the  com  exempted  lasted 
only  until  March;  that  during  the  planting 
season,  Clements,  by  outside  labor,  procured 
the  cotton  seed  which  was  planted;    that 
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while  he  worked  aome  In  the  cnltlTatloii  of 
the  crop,  he  did  outside  work  to  Bome  extent, 
asing  the  proceeds  of  this  labor  for  his  fam- 
ily; that.  In  addition  to  this,  he  procured  ad- 
ditional supplies  from  a  merchant,  the  pur- 
chase price  of  which  was  secured  by  mort- 
gage on  the  crop,  and  had  been  paid.  Tlie 
sum  of  the  evidence  for  the  plalntifT  In  exe- 
cution was  that  Clements'  had  done  a  good 
deal  of  outside  work,  for  which  he  received 
money  with  which  he  purchased  supplies  for 
bis  faiuUy,  and  that  he  had  also  been  fur- 
nished with  supplies  for  his  family  on  cred- 
it from  outside  sources. 

Under  the  contentions  of  the  parties,  the 
legal  question  arises  whether  a  crop  of  cot- 
ton partially  raised  by  the  use  of  exempted 
personalty  is,  because  of  such  use,  Itself  ex- 
empt Our  Civil  Code  (section  2&18)  declares 
that  all  produce,  rents,  or  profits  arising 
from  homesteads  In  this  state  are  likewise 
exempt;  and  kiasmuch  as  exempted  person- 
alty stands  In  all  respects  on  the  same  foot- 
ing, under  our  law,  as  a  homestead,  and  by 
the  statute  seems  to  be  Included  In  the  lat- 
ter term,  the  declaration  of  the  Code  applies 
directly  to  property  which  has  been  set  aside 
as  exempt.  But  it  Is  apparent,  under  the 
evidence  in  this  case,  that  the  cotton  levied 
on  and  claimed  to  be  exempt  was  not  entirely 
the  product  or  profits  of  the  exempted  per- 
sonalty. The  evidence  clearly  establishes 
that  it  was  only  partially  the  product  arising 
from  such  use.  While  it  is  very  clear  that 
if,  in  the  production  of  the  cotton,  only  ex- 
empted personalty  or  its  proceeds  was  used. 
It  would  not  be  subject,  the  conclusion  is 
not  the  same  when  the  proceeds  of  property 
exempt  and  property  not  exempt  were  Joint- 
ly used  in  its  production.  In  the  case  of 
Kupferman  v.  Buckholts,  73  6a.  778,  it  was 
distinctly  ruled  that  where  personalty  was 
set  apart  as  exempt,  and  it  was  subsequent- 
ly used  on  rented  land  in  making  a  crop, 
such  crop,  after  payment  of  the  rent,  would 
not  be  subject  to  the  prior  debts  of  the  head 
of  the  family,  altliough  there  was  an  increase 
in  the  amount  of  tbe  crop  over  the  amount 
of  the  exemption  used  In  making  it  In  lay- 
ing down  this  legal  proposition,  however. 
Chief  Justice  Jaclison  confined  its  applica- 
tion to  cases  only  where  the  product  of  the 
land  arose  strictly  from  the  use  of  exempt- 
ed personalty,  for  he  says  in  the  opinion  by 
which  he  supports  the  proposition  that  "we 
do  not  say  that  if  tlie  head  of  a  famUy  has 
property  of  his  own  individual  right— eith» 
land  or  personalty,— wherewith,  in  conjunc- 
tion with  that  exempted,  he  makes  Increase 
in  the  shape  of  other  property.  Justice  and 
equity  would  not  require  that  a  portion 
thereof  should  go  to  his  creditors."  The  re 
ported  facts  in  the  case  of  King  ▼.  Skellle, 
79  Oa.  147,  3  S.  E.  614,  showed  that  personal 
property  which  had  been  set  apart  as  exempt 
for  the  family  of  King,  who  was  a  debtor  of 
Skellle,  was  used  in  producing  a  crop  on  land 
which  King  had  acquired  subsequently  to 


the  setting  apart  of  bis  exemption.  When 
the  crop  so  raised  was  levied  on  to  enforce 
the  execution  of  Skellle,  King  claimed  it  as 
the  proceeds  of  exempt  property.  Skellle 
tendered  an  equitable  issue,  seeking  to  sub- 
ject a  portion  of  it,  which  he  alleged  equita- 
bly belonged  to  King  as  an  individual.  This 
court  recognized  that  this  right  existed,  but 
ruled  that  Skellle  could  not  subject  to  his 
execution  any  portion  of  the  crop  greater 
than  the  value  of  the  rent  of  the  land  on 
which  it  was  made.  Again,  in  the  case  of 
VInUig  T.  Officers,  82  Ga.  222,  8  S.  E.  1S5,  an 
execution  was  levied  on  land  which  was 
claimed  as  being  a  homestead  of  the  debtoi. 
and  therefore  exempt  It  appeared  that  the 
land  was  purchased  in  part  with  funds  de- 
rived from  certain  policies  of  insurance,  the 
claimant's  Interest  in  which  had  been  set 
aside  as  exempt  but  that  in  purchasing  the 
land  tbe  sum  of  $109.03  more  than  "the  ex- 
emption estate"  was  Invested  in  the  land. 
The  trial  Judge  instructed  the  Jury  to  find 
the  land  subject  to  the  extent  of  tbe  amount 
of  the  excess.  It  was  mled  by  this  court, 
however,  that  such  an  instruction  was  er- 
roneous; that  the  whole  property  was  not 
subject  for  any  amount  but  only  about  one- 
sixth  of  the  property  could  be  made  subject 
Subsequently,  under  practically  the  same  evi- 
dence, the  case  was  tried  again,  and  resulted 
In  a  verdict  finding  «V«i  of  tbe  property 
subject  to  the  execntion.  In  passing  on  the 
exceptions  taken  to  this  verdict  this  court 
ruled  (86  Ga.  127,  12  S.  E.  298)  that  only  tbe 
aliquot  part  of  the  head  of  the  family  un- 
affected by  the  homestead  in  the  property 
levied  on  was  subject  to  the  execution.  The 
effect  of  the  rulings  made  In  the  cases  cited 
Is  to  recognize  two  propositions:  First 
whetre  a  crop  Is  produced  by  tbe  conjoint  use 
of  property  which  is  exempt  and  that  which 
belongs  to  the  debtor  individually,  tbe  whole 
of  It  cannot  be  made  subject  to  the  claim 
of  a  creditor  of  the  head  of  the  family  in- 
dividually; second,  that  in  such  a  case  only 
an  aliquot  part  of  the  crop  which  represent- 
ed equitably  the  interest  of  tbe  debtor,  un- 
affected by  the  homestead,  could  be  legally 
subjected.  While,  as  we  have  said  before; 
the  evidence  showed  that  the  debtor,  Clem- 
ents, did  contribute  towards  the  proiductlon 
of  the  cotton  some  amounts  of  money,  and 
some  supplies  which  were  not  included  In 
and  did  not  arise  from  the  exempted  prop- 
erty, yet  the  amount  and  value  of  the  prop- 
erty so  contributed  cannot  be  definitely  as- 
certained from  the  evidence.  We  have  seen, 
under  such  circumstances,  that  the  whole 
crop  is  not  subject  to  the  creditor's  claim, 
but  only  the  aliquot  part  of  the  debtor's  in- 
terest therein  which  is  unaffected  by  th« 
homestead  can  be  made  subject  This  can 
only  be  done  by  showing  what  aliquot  part 
the  debtor  is  equitably  entitled  to,  and,  if 
this  Is  not  done,  then  no  part  of  the  crop 
can  lawfully  be  fotmd  subject  King  v. 
Skellle,  supra.    There  being  In  the  record  no 
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evidence  abowlng  eltber  tbe  ralne  of  tlw 
cotton  whlcb  waa  levied  on  -while  ungather- 
ed,  or  any  definite  amount  of  money,  or  sup- 
pUes  of  a  definite  value  conMbuted  by  the 
debtor  towards  the  production  of  the  crop, 
It  follows  that  a  verdict  finding  the  cotton 
not  subject  was  sustained  by  the  evidence, 
and  authorized  by  law.  There  waa  no  error 
In  dismissing  the  certiorari. 

Judgment  affirmed.  All  the  justices  con- 
ciirrlug,  except  LUMPKIN,  F.  J^  absent  <Hi 
account  of  sickness. 


(116  a«.  8M) 

STDBINOEB  t.  FRBY. 
(Supreme  Ck>nrt  of  Georgia.    Oct  29,  1908.) 

ATTORNXT  AND  CLIBNT— PORCHABII  OF  OI<AIH 
OF  CIJBNT. 

1.  Because  of  a  wise  public  policy,  which  care- 
fully guards  the  relation  of  attorney  and  client, 
and  seeks  to  secure  the  absolute  fidelity  of  the 
former  to  the  latter,  a  purchase  tiy  aa  attorney 
•t  law  firom  a  client  or  aer  agent  of  a  Judgment 
or  execution  belongbig  to  the  client.  In  the  hands 
of  the  attorney  for  collection,  Is  presnmptiTely 
Invalid;  and  the  attorney  making  such  pur- 
chase, in  order  to  suatain  the  same,  must  prove 
clearly  (the  burden  being  upon  him)  the  perfect 
fairness,  adequacy  as  to  consideratiou,  and  eq- 
uity of  the-  parcbaae.  The  evidence  in  this 
case  not  meeting  this  tequlremeut,  the  Judg- 
ment of  the  court  below,  overruling  the  motion 
for  a  new  trial  made  by  the  client,  must  be  re- 
versed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Cobb  conn^; 
Geo.  F.  Oober,  Judge. 

Action  by  B.  T.  Frey  against  S.  T.  Stnbln- 
ger.  Judgment  for  plaintiff,  and  defendant 
brings  error.  ^  Reversed. 

Sessions  &  Moss,  for  plaintiff  in  error. 
Mozley  &  Weaver,  tot  defendant  In  error. 

ADAMS,  3.  The  defendant  In  error  ob- 
tained a  verdict  and  Judgment  against  the 
plaintiff  in  error  on  two  notes  executed  by  the 
plaintiff  In  error  on  April  16,  ItiOl,  Involved 
in  two  separate  suits,  which  by  a  consent 
order  were  consolidated.  A  motion  for  a 
new  trial  was  made  upon  the  general  grounds, 
and  a  bill  of  exceptions  has  been  filed  to  the 
overruling  of  this  motion. 

The  undisputed  evidence  shows  that  a  Judg- 
ment was  obtained  by  C.  H.  Stnblnger,  agent 
for  Mrs.  S.  T.  Stubinger  (the  latter  being  the 
present  plaintiff  in  error),  through  a  firm  of 
attorneys  of  which  the  defendant  In  error 
waa  a  member,  on  which  execution  issued  on 
tbe  30th  day  of  December,  1889,  for  the  prin- 
cipal sum  of  $198.16.  with  Interest  from  No- 
vember 1, 1897,  and  costs.  While  this  ezecu- 
tl«m  waa  In  the  bands  of  the  defendant  In 
error  as  an  attorney  at  law,  he,  according  to 
bis  evidence,  purchased  the  Judgment  and 
«xecntlon  from  O.  H.  Stubinger  as  agent  of 
Mra.  S.  T.  Stnblnger,  under  a  contract  of 
purcbase  dated  January  18,  1900,  which  re- 


J[^ 


■••  Attoratr  and  OUoit,  voL  1.  Ooit.  DIx.  | 


cites  that  the  Judgment  and  execntlon  are 
transferred  to  the  defendant  In  error  for  tbe 
sum  of  $2S  to  be  paid  cash,  and  for  the 
further  sum  of  $75  to  be  paid  if  collected, 
and,  further,  that  "it  Is  expressly  under- 
stood that.  If  there  Is  nothing  collected  on 
said  fi.  fa.,  that  there  Is  not  anything  more 
to  be  paid  to  the  said  0.  H.  Stubinger,  agent 
for  Mrs.  S.  T.  Stubinger."  Tbe  testimony 
for  the  plaintiff  In  error  was  to  the  effect 
that,  when  she  gave  the  two  notes  sued  on 
(given  because  of  taxes  paid  and  money  ad- 
vanced for  her  by  the  defendant  in  error), 
she  did  not  know  that  her  Judgment  had 
been  collected,  in  whole  or  in  part,  but  was 
informed  by  the  defendant  In  error  that  he 
had  not  collected  any  money  on  the  Judg- 
ment, and  the  reason  stated  in  the  evidence 
was  given  her  why  it  would  take  some  time 
to  do  so.  In  this  she  was  corroborated  by 
her  two  sons.  It  was  proven  by  the  receipt 
of  the  defendant  in  error  and  his  own  evl- 
aence  that  on  the  19tb  of  September,  1900, 
he  received  from  tbe  defendant  in  fl.  fa. 
$203.06  in  full  settlement  of  the  Judgment 
The  plaintiff  In  error  pleaded  this  collection 
as  a  set-off  against  her  two  notes,  and  asked 
for  a  Judgment  against  tbe  defendant  In  er- 
ror allowing  this  set-off. 

Assuming,  as  we  do,  that  the  verdict  of 
the  Jury  resolved  the  conflict  In  the  evidence 
In  favor  of  the  defendant  iji  error,  the  prin- 
ciple laid  down  In  the  headnote  is  announced 
in  the  light  of  his  evidence.  His  testimony  is 
to  the  effect  that  he  bought  the  fl.  fa.  be- 
cause C.  H.  Stubinger,  the  agent  of  the  plain- 
tiff in  error,  came  to  him  and  stated  that  a 
suit  had  been  brought  ajpalnst  him,  and  that 
an  effort  would  be  made  to  show  that  the  fi. 
fa.  was  his  property,  in  order  to  subject  it 
to  his  debts;  that  he  and  his  mother's  fam- 
ily (this  plaintiff  in  error  is  the  mother  of 
C.  H.  Stubinger)  were  without  anything  to 
eat,  and  that  he  wanted  to  sell  the  fi.  fa. 
in  order  to  get  money  to  live  on,  and  there- 
upon the  agreement  heretofore  noticed  was 
made,  under  which  the  defendant  in  error 
paid  cash  $25  on  the  day  of  the  purchase; 
that  he  later  on  indorsed  a  note  of  C.  H. 
Stubinger  for  another  $25,  which  he  paid; 
and  that  he  subsequently  paid  tbe  other  $50. 
The  dates  of  the  indorsement  of  tbe  note  and 
the  payment  of  the  $50  are  not  given,  bat 
we  assume,  in  view  of  the  terms  of  the  con- 
tract, that  these  amounts  were  paid  after  the 
collection  of  tbe  fi.  fa.  The  defendant  In  er- 
ror further  testified  that  he  did  not  ask 
Stubinger  to  transfer  this  fl.  fa.  for  the  pur- 
pose of  hindering  and  delaying  his  creditors 
from  collecting  their  debts,  but,  on  the  con- 
trary, bought  the  fl.  fa.  "straight  out"  and 
paid  him  the  amount  he  agreed  to  take  for 
it  He  denied  in  general  terms  the  conver- 
sation testifled  to  by  the  plaintiff  In  error. 
The  defendant  in  error  concluded  his  testi- 
mony aa  follows:  "Frey  &  Frey  represented 
C.  H.  Stubinger  against  Mrs.  Jane  Shr~ 
way  [who  was  the  defendant  In  fl.  fa.]  It 
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management  of  said  case.  Said  O.  H.  Stub- 
Inger  claimed  to  be  agent  for  bis  mothw, 
MrSL  S.  T.  Stublnger.  In  tbe  sale  of  the  fl. 
fa.  to  me  he  acted  as  agent  for  his  mother, 
Mrs.  S.  T.  StubiBger,  and  she  knew  all  about 
it  at  the  time  we  setOed  and  she  gave  me 
the  two  notes  now  sued  on."  This  shows 
that  the  defendant  in  error  understood  that 
he  was  representing  the  mother,  and  that 
the  subject-matter  of  the  purchase  was  her 
property.  The  evidence  of  the  plain  tlfF  In 
error  and  of  her  sons.  If  accepted  by  the  Jury, 
would  hare  required  a  verdict  In  her  favor  on 
the  set-oCT,  without  regard  to  the  relation 
between  the  parties  and  the  principle  stated 
in  the  headnote.  According  to  this  evidence, 
there  was  no  intention  on  tbe  part  of  the 
son  to  sell  the  Judgment,  and  be  received  no 
consideration  therefor;  and  If  he  did  under- 
take to  sell,  and  to  receive  the  consideration. 
It  was  without  the  knowledge  of  his  principal, 
or  her  subsequent  ratification.  As  already 
stated,  however,  we  assume  that  the  verdict 
recognized  the  correctness  of  the  version  of 
the  matter  given  by  the  defendant  in  error 
himself.  There  was  nothing  in  his  evidence 
to  suggest  that  the  Judgment  was  not  col- 
lectible, or  that  the  solvency  or  responsibil- 
ity of  the  defendant  In  fl.  fa.  was  at  all 
doubtful,  or  that  there  was  any  reason  for  Its 
sacrifice  upon  what  seems  to  be  a  grossly  In- 
adequate consldtratlon. 

The  doctrine  covered  by  the  headnote  Is 
sound,  wholesome,  and  well  established.  It 
cannot  be  too  emphatically  stressed  or  too 
completely  heeded.  The  dignity  and  real 
worth  of  what  is,  when  properly  regarded, 
a  learned  and  honyrable  profession,  as  well 
as  the  best  Interests  of  society  and  the  de- 
mands of  good  faith,  conduce  to  the  Import- 
ance and  value  of  the  principle.  Judge  Sto- 
ry, In  his  work  on  Equity  Jurisprudence 
(volume  1,  I  310),  has  well  said,  on  this 
general  subject:  "It  Is  obvious  that  this 
relation  [that  of  client  and  attorney]  must 
give  rise  to  great  confidence  between  the 
parties,  and  to  very  strong  influences  over 
the  actions  and  rights  and  interests  of  the 
client.  The  situation  of  an  attorney  or  so- 
licitor puts  it  In  his  power  to  avail  himself 
not  only  of  the  necessities  of.  his  client,  but 
of  his  good  nature,  liberality,  and  credulity, 
to  obtain  undue  advantages,  bargains,  and 
gratuities.  Hence  the  law,  with  a  wise  prov- 
idence, not  only  watches  over  all  the  trans- 
actions of  parties  in  this  predicament,  but 
It  often  Interposes  to  declare  transactions 
void  which  between  other  persons  would  be 
held  unobjectionable.  It  does  not  so  much 
consider  the  bearing  or  hardship  of  its  doc- 
trine upon  particular  cases,  as  It  do«s  the 
importance  of  preventing  a  general  public 
mischief  which  may  be  brought  about  by 
means,  secret  and  inaccessible  to  Judicial 
scrutiny,  from  the  dangerous  influences  aris- 
ing from  the  confidential  relation  of  the  par- 
ties. By  establishing  the  principle  that,  while 
the  relation  of  client  and  attorney  subsists 


in  Its  full  vigor  the  latter  shall  derive  no 
beneflt  to  himself  from  the  contracts,  or 
bounty  or  other  negotiations  of  the  former, 
it  supersedes  the  necessity  of  any  Inquiry 
into  the  particular  means,  extent,  and  exer- 
tion of  influence  in  a  given  case,— a  task 
often  difllcult,  and  ill-supported  by  evidence 
which  can  be  drawn  from  any  satisfactory 
source.  This  doctrine  is  not  necessarily  lim- 
ited to  cases  where  the  contract  or  other 
transaction  respects  the  rights  or  property 
in  controversy  in  the  particular  suit  in  re- 
spect to  which  the  attorney  or  solicitor  is 
advising  or  acting  for  his  client;  but  it  may 
extend  to  other  contracts  and  transactions, 
disconnected  therefrom,  or  at  least  where, 
from  the  attendant  circumstances,  there  is 
reason  to  presume  that  the  attorney  -and 
solicitor  possessed  some  marked  Influence, 
ascendancy,  or  other  advantage  over  his 
client  in  respect  to  them.-  On  the  one  hand. 
It  is  not  pecessary  to  establish  that  there  has 
been  fraud  or  imposition  upon  the  client; 
and,  on  the  other  band,  It  Is  not  necessarily 
void  throughout.  Ipso  facto.  But  the  burthen 
of  establishing  its  perfect  fairness,  adeqnacy, 
and  equity  is  thrown  upon  the  attorney,  up- 
on the  general  rule  that  he  who  bargains 
in  a  matter  of  advantage  with  a  person  pla- 
cing a  confldcnce  in  him  is  bound  to  show 
that  a  reasonable  use  has  been  made  of  that 
confidence,— a  rule  applying  equally  to  all 
persons  standing  in  confidential  relations  with 
each  other."  We  entirely  approve  the  fol- 
lowing statement  of  this  important  principle 
made  by  Bl'spham  In  his  work  on  tbe  Prin- 
ciples of  Equity  (section  23G):  "Indeed,  even 
in  cases  of  contract,  where  the  property  la 
the  subject-matter  of  the  litigation  in  which 
the  attorney  is  acting,  it  is  with  great  dif- 
ficulty that  the  purchase  can,  under  any  cir- 
cumstances -  be  sustained.  The  utmost  good 
faith  luberrlma  fides)  Is  required  on  the  part 
of  the  legal  adviser;  and  the  general  rule 
of  public  policy,  which  discountenances  trans- 
actions between  persons  who  are  situated  in 
a  confidential  relation  towards  each  other, 
applies  with  particular  force  to  attorneys  at 
law,  who  are  officers  of  the  court,  and  are 
on  that  ground,  as  well  as  on  account  of  the 
powerful  Influence  which  they  exercise  over 
the  minds  of  their  clients,  restrained  from 
dealing  with  those  whose  interests  they  have 
in  charge."  See,  in  this  connection,  Larey 
V.  Baker,  86  Ga.  4G8,  12  S.  B.  CS4;  2  Pom. 
Eq.  Jur.  f  960;  and  Weeks,  Attys.  |  273  et 
seq.  There  are  authorities  which  sustain  the 
propositions  that  such  a  purchase,  though 
made  without  fraud  or  midue  advantage,  and 
upon  the  payment  of  an  adequate  price,  is 
nevertheless  voidable  at  the  option  of  the 
client  See,  for  example,  Lane  v.  Black,  21 
W.  Va.  618;  Newcomb  v.  Brooks.  16  W.  Va. 
59,  and  cases  cited.  In  the  case  of  Cox  v. 
Sullivan,  7  Ga.  144,  50  Am.  Dec.  886,  where 
an  attorney  had  obtained  in  his  own  name 
a  Judgment  against  his  debtor,  and  who  rep- 
resented also  a  claim  for  his  client  against 
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the  same  debtor,  the  conrt  held  that  be  WM 
not  necessarily  bound  to  apply  the  money 
realized  to  the  payment  of  bis  client's  claim, 
under  the  showing  made  by  the  attorney. 
The  court  nerertheleas  recognized  the  general 
principle  Involved  In  the  quotations  above 
made,  -when,  through  Nlsbet,  J.,  it  used  the 
following  language  concerning  an  attorney 
at  law:  "He  Is  bound  to  the  highest  honor 
and  Integrity,— to  the  utmost  good  faith.  As 
a  general  rule,  he  will  not  be  permitted  to 
pursue  his  own  interests  when  they  conflict 
with  those  of  his  client  By  assuming  the 
trust  to  collect,  be  pledges  himself  to  pro- 
tect his  interests  against  all  others,— even 
his  own.  *  *  *  It  la  tbe  interest  of  tbe 
community  and  also  of  a  profession  distin- 
guished for  its  liberal  views,  its  lofty  honor, 
and  its  great  social  and  moral  influence,  that 
the  liability  of  Its  members,  upon  the  score 
of  good  faith,  should  be  subject  to  an  ex- 
ceedingly stringent  rule." 

Under  tbe  principle  announced  In  para- 
graph 2  of  section  2695  of  the  C9vU  Code, 
a  purchase  by  an  attorney  under  the  facts 
disclosed  by  the  evidence  In  this  case  would 
seem  to  be  void  as  against  a  client's  credit- 
ors. Ordinarily  tbe  principle  embodied  in 
the  legal  maxim,  "In  pari  ddlcto,"  etc., 
would  deny  relief  to  either  party,  but  this 
principle  does  not  operate  so  as  to  prevent 
recovery  by  a  client  4  Cyc.  962;  Place  v. 
Hayward  (N.  T.)  23  N.  B.  25.  This  exception 
to  a  general  rule  Is  mentioned  for  the  purpose 
of  illustrating  tbe  great  care  of  tbe  law  to 
protect  a  client  dealing  with  his  attorney 
at  law.  We  do  not  overlook  the  fact  that 
in  this  case  the  creditors  referred  to  by  the 
agent  were  his,  and  not  his  principal's.  In 
tbe  case  at  bar,  after  proof  of  the  collection 
of  the  Judgment  by  the  defendant  in  error, 
tbe  burden  was  put  upon  him  to  prove  clear- 
ly that  the  purchase  was  valid,  notwithstand- 
ing the  relation  between  himself  and  his  cli- 
ent; and  it  was  tbe  duty  of  tbe  court  and 
Jury  to  closely  scrutinize  the  transaction, 
and  to  see  to  It  that  this  burden  was  fully 
carried.  We  need  not  add  that  this  burden 
would  not  be  met  unless  tbe  attorney  showed 
clearly  a  full  knowledge  of  the  transaction 
on  the  part  of  his  real  client,  this  plaintiff 
in  error,  complete  adequacy  of  consideration, 
and  particularly  that  he  was  not  speculating 
in  any  way  upon  her  necessities.  Without 
meaning  to  say  that  the  attorney  in  this  case 
has  been  consciously  or  wittingly  guilty  of 
any  lack  of  fidelity  to  his  client,  we  do  mean 
to  hold  that  this  record,  without  further  tes- 
timony, shows  that  this  sale  was  invalid, 
and  that  tbe  client  is  entitled  to  all  tbe  mon- 
ey received  by  the  attorney,  less  what  it 
may  api>ear  he  has  paid  to  her,  or  to  ber 
agent  with  her  knowledge  or  her  subsequent 
ratification. 

Let  tbe  Judgment  of  the  court  below  be 
reversed.  All  the  Justices  concurring,  except 
LOMPKIN,  P.  J.,  absent  on  acconnt  of  sick- 


ens Ga.  39B) 
NBAIi  LOAN  &  BAXKINO  OO.  t.  WEIGHT. 
(Supreme  Court  of  Georgia.    Oct  2»,  1902.) 

BILL  OF  KXCBPTIONS— SUPnClBNCT— LEVY  OP 
EXSCUTION— ILLEGALITY. 

1.  Followiug  the  ruliug  made  in  Kimball  v. 
WilUams,  33  S.  E.  91M,  108  Ga.  S12,  and  the 
cases  therein  cited,  and  which  was  followed  in 
Wheeie*  v.  Worley,  35  S.  B.  639,  110  Ga.  513, 
in  Collins  v.  Carr,  36  S.  B.  959.  Ill  Ga.  867, 
in  Long  v.  Harrison,  36  S.  E.  925,  111  Ga.  8&i. 
and  again  in  City  of  Fitzgerald  v.  Merchants' 
&.  Planters'  Bank.  39  S.  B.  479,  113  Ga.  1151, 
where  issues  raised  by  the  levy  of  au  execution 
and  an  illegality  thereto  were  submitted  to  the 
determination  of  the  trial  judge  upon  an  agreed 
statement  of  facts,  and  he  rendered  a  judgment ' 
sustaining  tlie  Illegality,  a  bill  of  exceptions, 
sued  out  by  the  losing  party,  which  attempts  to 
assign  error  upon  such  judgment  only  in  these 
words:  "to  which  said  judgment  defendant  ex- 
cepted, and  now  excepts,  and  assigns  the  same 
as  error,"  does  not  contain  an  assignment  of  er- 
ror sufficiently  specific  to  authorize  this  conrt  to 
determine  whether  the  judge  did  or  did  not  err 
in  rendering  the  judgment  sustaining  the  ille- 
gality. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Girlnnett  coun- 
ty; R.  B.  Russell.  Judge. 

Action  between  the  Neal  Loan  &  Banking 
Company  against  Asa  Wright  on.  an  ille- 
gality filed  to  an  execution.  From  tbe  Judg- 
ment the  banking  company  brings  error. 
Dismissed. 

D.  K.  Johnston  and  J.  A.  Hunt  for  plain- 
tiff in  error.  Julian  &  McDonald,  tor  de- 
fendant in  error. 

PBR  CtTRlAM.    Writ  of  error  dismissed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness. 


(U«  Go.  SS2) 

RICHARDS  ▼.  GILBERT. 
(Supreme  Conrt  of  Georgia.    Oct.  29,  1902.) 

MOHTOAOES— FIXTURES— BVIDBNCB. 

1.  The  question  whether  counters,  tables,  etc., 
used  in  connection  with  the  business  carried  on 
in  a  certain  storeroom,  are  covered  by  a  mort- 
gage which  simply  creates  a  lieu  ou  tbe  land 
whereon  the  storeroom  is  situated,  and  its  ap- 
purtenances, becomes  Immaterial  when  it  is 
shown  that  at  the  time  of  the  execution  of  the 
mortgage  it  was  understood  between  the  parties 
thereto  that  such  articles  were  not  included  in 
the  mortgage.  As  a  matter  of  law,  the  articles 
are  not  covered  by  the  mortgage,  when  such  au 
agreemeut  is  established;  the  agreement  would 
control,  even  if,  as  a  matter  of  law,  such  prop- 
erty would  generally  pass  with  the  land  as  trade 
fixtures. 

2.  An  agreement  of  the  nature  indicated  was 
proved  by  one  of  the  witnesses  who  testified  at 
the  trial.  Under  this  evidence,  which  wa.s  nei- 
ther challenged  nor  contradicted,  a  verdict  for 
the  defendant  in  an  action  by  the  mortgagor  to 
recover  possession  of  the  property  from  one 
claiming  title  under  a  sale  made  after  fore- 
closure of  the  mortgage  is  not  supported  by  tbe 
evidence. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Taliaferro  ooon- 
ty;   H.  M.  Holdoi,  Judge. 


'Digitized  by 


Google 


716 


42  SOUTHBASTBRN  RBPOBTHB. 


(G«. 


Action  by  Titus  Richards  against  Mamie 
Gilbert  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

W.  N.  Matthles  and  Saml.  H.  Sibley,  for 
plaintiff  in  error.  Hawea  Cloud,  for  defend- 
ant in  error. 

LITTLE,  J.  Ricbards  Instituted  ail  action 
against  Mrs.  Gilbert  to  recover  possession  of 
seven  table  counters,  certain  platform  count- 
ters,  an  iron  grate,  etc.  The  defendant  aver- 
red that  she  purchased  the  property  from  one 
Boswell,  and  that  title  to  the  same  was  in 
her;  that,  if  the  plaintiff  ever  had  title,  he 
was  estopped  to  assert  it  because  he  stood 
by  when  the  property  was  sold  at  sheriff's 
sale  to  Boswell,  and  in  no  manner  attempt- 
ed to  assert  title.  The  evidence  for  the 
plaintiff  tended  to  establiah  the  following 
facts:  That  the  plaintiff  had  the  counters 
made  and  placed  in  his  store.  They  were  not 
attached,  and  could  be  readily  moved.  The 
grate  was  originally  put  in  the  fireplace,  but 
on  account  of  a  defect,  was  detached  and  laid 
aside  in  the  store.  Originally  plaintiff  gave 
a  mortgage  to  Boswell  on  the  lot  on  which 
the  store  was  situated,  to  secure  a  debt;  and 
it  was  understood  between  Boswell  and  him- 
self that  the  counters,  the  grate,  and  the 
iron  safe  were  not  included  in  the  mortgage. 
Subsequently  Boswell  foreclosed  his  mort- 
gage, and  the  lot  was  sold  by  the  sheriff  and 
purchased  by  BosweU.  By  agreement  be- 
tween plaintiff  and  Boswell,  the  property 
sued  for,  together  with  other  articles,  was  al- 
lowed to  remain  in  the  store.  Subsequent 
to  this  agreement,  plaintiff  had  some  of  the 
counters  removed  from  the  store  and  put  in 
use.  He  did  not  know  that  defendant  had 
purchased  the  store  from  Boswell  until  after 
it  had  been  accomplished.  After  the  sale  to 
defendant,  plaintiff  went  to  the  store  to  get 
the  counters  and  other  articles,  and  defend- 
ant refused  to  deliver  them,  and  subsequent- 
ly obtained  possession  of  the  other  counters 
which  plaintiff  had  theretofore  caused  to  be 
removed  from  the  store.  The  defendant  in- 
troduced '  in  evidence  the  mortgage  from 
plaintiff  to  Boswell,  which  described  bis  prop- 
erty covered  by  the  mortgage  as  "a  certain 
lot  or  parcel  of  land  In  the  town  of  Craw- 
fordvlUe,  whereon  a  storehouse  is  situated 
[fully  describing  the  lot  by  metes  and 
bounds],  *  *  *  with  all  the  rights,  mem- 
bers, and  appnrtoiances  to  said  property  In 
any  way  appertaining  or  belonging";  also 
the  foreclosure  proceedings,  the  facts  in  re- 
lation to  the  sale,  and  the  deed  from  the  sher- 
iff to  Boswell,  which  described  the  property  in 
the  same  language  as  was  used  in  the  mort- 
gage. The  deed  from  Boswell  to  the  defend- 
ant containing  the  same  description  relative 
to  the  property,  was  also  in  evidence.  The 
husband  of  the  defendant  testified  that  Mr. 
Bird  concluded  the  purchase  for  his  wife; 
that  when  witness  went  to  see  the  property 
-■nrchased,  he  found  only  four  pairs  of  coun- 


ters, and,  learning  tliat  there  ought  to  bs  sev- 
en, he  afterwards  obtained  possession  of 
those  for  his  wife.  Bird  testified  that  he  ad- 
vanced the  money  to  Boswell  to  buy  the 
store,  and  was  really  the  party  interested  in 
the  sale  to  Mrs.  Gilbert,  and  that  he  sold  the 
store  to  her  with  everything  in  it  except  the 
safe.  The  sale  was  in  writing,  and  evidenced 
by  the  deed  ttom  BosweU.  At  the  time  of 
the  sale  the  store  was  not  used  as  such,  but 
was  being  used  by  witness  as  a  buggy  ware- 
house; the  counters  having  been  moved  to 
one  side.  Another  witness,  who  testified  as 
to  the  value  of  the  counters,  also  stated  that 
the  table  counters  were  never  attached  to 
anything,  but  the  platform  counters  were 
originally  nailed  down. 

The  Jury  returned  a  verdict  for  the  defend- 
ant The  plaintiff  made  a  motion  for  a  new 
trial,  which  being  overruled,  he  excepted. 
The  motion  contains,  besides  the  general 
grounds  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  a  number  of  special 
grounds,  complaining  of  the  admission  of  cer- 
tain evidence,  and  of  certain  Instmctlons  to 
the  Jury  given  by  the  trial  Judge;  also  cer- 
tain refusals  to  charge.  The  two  last  named 
grounds  relate  to  the  law  of  fixtures,  and  the 
position  taken  by  counsel  for  defendant  in  er- 
ror is  that  the  counters,  etc.,  were  hidnded 
in  the  mortgage,  and  the  title  to  them  passed 
to  Boswell  by  the  sale  under  the  foreclosure 
of  the  mortgage,  and  to  defendant  by  the  con- 
veyance from  Boswell,  and  that  she  pur- 
chased the  projjerty  without  any  knowledge  of 
the  claim  of  the  plaintiff  to  the  property  sned 
for.  The  contention  made  raises  a  very  in- 
teresting question,  relating  to  what  is  known 
as  "trade  fixtures";  but,  nnder  the  view 
which  we  take  of  tte  evidence,  even  If  we 
were  to  rule  that  the  articles  of  property 
passed  to  the  defendant  under  the  deed  from 
Boswell  to  her,  as  necessary  adjuncts  to  the 
business  carried  on  in  the  house  which  she 
purchased,  and  that  as  trade  fixtures  they 
would  generally  pass  to  the  pmrcbaser  of  the 
lot  and  storehouse  situated  thereon,  we  would 
yet  be  unable  to  sanction  the  recovery  In  this 
case.  We  therefore  do  not  enter  Into  a  dis- 
cussion of  the  law  governing  trade  fixtures, 
or  of  the  question  whether  such  fixtures  pass 
by  an  alienation  of  the  land  to  which  they 
are  annexed  or  of  which  they  became  a  part. 
Undoubtedly  the  plaintiff  was  originally  the 
owner  of  the  lot  the  storehouse  thereon,  and 
the  property  sued  for.  In  executing  the 
mortgage  to  Boswell,  the  property  on  which 
the  lien  was  created  was  the  lot,  its  rights, 
members,  and  appurtenances.  It  is  a  plain 
principle,  as  to  the  right,  as  between  land- 
lord and  tenant  to  remove  fixtures  attached 
to  the  land,  which  are  not  trade  fixtures,  that 
the  intention  of  the  parties  in  relation  thereto 
must  govern.  Trade  fixtures,  as  between 
landlord  and  tenant,  are  governed  by  a  dif- 
ferent rule.  See  Wright  v.  Du  BIgnon,  114 
Ga.  76S,  40  S.  B.  747.  But  Independently  of 
these  rules  the  maxim,  "Modus  et  conventio 
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▼Inctint  legem,"  appUes  a*  wdl  to  tbe  qnee- 
tlon  of  fixtures  aa  to  other  branches  of  the 
Jaw.  Tyler,  FIrt  p.  12D.  The  evidence  of 
the  plalnOfT  la  to  the  effect  that  previously  to 
his  mortgage  of  the  lot.  Including  the  store- 
house, to  Boswell,  he  had  mortgaged  the 
property  sued  for,  with  other  articles  of  per- 
sonal property,  to  another  person,  and,  at  the 
time  of  the  mortgage  to  Boswell  was  execut- 
ed. It  was  understood  by  both  that  the  coun- 
ters and  other  property  sued  for  were  not  In- 
cluded In  the  mortgage.  If  this  evidence  is 
true,  then,  even  If  such  property  would  gen- 
erally have  passed  to  Boswell  by  a  sale  and 
conveyance  of  the  lot, 'It  could  not  do  so  In 
this  case,  in  the  face  of  sacb  an  agreement, 
for  certainly  ]BoewelI,  with  this  understand- 
ing, bad  no  mortgage  lien  on  this  property; 
nor  did  be  acquire  any  at  the  fweclosure 
sale,  for  as  purchaser  at  such  sale  he  stands 
in  the  same  position  that  he  did  as  original 
mortgagee.  If  Boswell  obtained  no  title  by 
his  purchase,  he  could  convey  none.  It  is 
true,  as  a  general  proposition,  that  the  inten- 
tion of  the  parties  Is  to  be  determined  by  a 
construction  of  the  language  used  In  the  con- 
v'eyance,  but  it  is  also  undoubtedly  true  that 
collateral  agreements  extrinsic  to  the  convey- 
ance may.  control  the  question  as  to  what 
articles  pass  as  a  part  of  realty  conveyed. 
Foster  v.  Prentiss,  75  Me.  279;  Elliott  v. 
Wright,  SO  Mo.  App.  217.  It  has  been  ruled 
that  this  question  may  also  be  controlled  by 
evidence  of  othsr  transactions  which  show 
that  the  intention  of  the  parties  to  the  con- 
veyance was  that  particular  fixtures  should 
be  treated  as  personalty.  Zeller  v.  Adam, 
30  N.  J.  Bq  421;  Fortman  v.  Ooepper,  14 
Ohio  St  658.  We  are  not  Of  course,  passing 
on  the  truth  of  this,  or  any  other  part  of  the 
evidence  In  this  case;  bat  the  fact  of  the 
agreement  appears  as  a  part  of  the  evidence, 
and  the  denial  of  the  right  of  the  plaintiff  to 
recover  was  not  based  on  the  falsity  of  this 
_  part  of  the  evidence.  As  it  was  not  qnes- 
'  tloned,  and  no  objection  was  urged  to  its  com- 
petency, that  agreement  must  control,  even 
if  the  position  taken,  that  generally  the  coun- 
ters would  be  covered  by  the  lien  of  the  mort- 
gage, is  a  correct  proposition  of  law.  There- 
fore the  verdict  to  favor  of  the  defendant 
was  contrary  to  the  evidence,  and  the  court 
erred  In  overruling  ^he  motion  for  a  new  trial 
on  this  ground. 

Judgment  reversed.  All  the  Justices  con- 
cnrrlng,  except  LUMPKIN,  P.  J.,  absent  on 
acconnt  of  sickness. 


(116  aa.41B) 

ENGLISH  et  al.  t.  HILL. 
(Supreme  Court  of  Georgia.    Oct.  29,  1902.) 

CONDITIONAL  BILL  OF  8ALB— PURCHASB-MON- 
EY    NOTB-A88IQNMENT— INDORSEMENT— NB- 
CESSITT— RHCORDINO— BILL  OP  EXCEPTIONS. 
1.  It  is  not  necessary  to  the  validity  of  the 
•asignee's  title  that  the  vendor,  holdlug  a  con- 
ditional bill  of  sale  which  secures  a  purchase- 
money  note,  shall  Indorse  the  note  or  guarantr 
its  payment  when  he  assigns  in  writing  to  sach 


assignee  tha  note,  and  tha  personal  property  de- 
scribed therein,  and  all  of  his  rights  under  the 
entire  paper,  which  paper  covers  the  note  and 
the  security. 

2.  The  assignment  and  transfer  of  a.  cocdi- 
tional  bill  of  sale  need  not  be  recorded  in  order 
to  constitute  a  good  muniment  of  title  as 
against  an  innocent  third  person  purchasing  the 
personal  property  from  the  original  vendor. 

3.  Where  a  direct  bill  of  exceptions  is  taken 
to  the  direction  of  a  verdict,  the  propriety  of 
such  direction  cannot  be  dealt  with  unless  the 
direction  ia  complained  of  in  the  assignments  of 
error,  and  the  error  therein  is  specified. 

(Syllabus  by  the  Court.) 

ESrror  from  superior  court,  Warren  county; 
A.  W.  Evans,  Judge  pro  hac. 

Action  by  J.  L.  Hill  against  English  & 
Davenport  Judgment  for  plaintiff,  and  de- 
fendante  bring  error.    Affirmed. 

E.  P.  Davis,  for  plaintiffs  In  error.  Jno. 
T.  West  and  B.  T.  Shnrley,  for  defendant  to 
error. 

ADAMS,  J.  The  defendant  to  aetor  ob- 
tained a  verdict  against  the  plaintHTs  In  er- 
ror in  a  trover  suit  Involvtog  livestock.  This 
verdict  was  directed  by  the  Judge  of  the 
court  below,  and  a  direct  bUl  of  exceptions 
was  taken  to  this  court  The  evidence  fully 
Justified,  if  it  did  not  require,  the  verdict 
rendered. 

1,  2.  Tlie  first  two  headnotes  need  no  elabo- 
ration. 

8.  We  are  not  authorized,  under  the  assign- 
ment of  error  made  In  this  bill  of  exceptions, 
to  determine  whether  the  evidence  so  plainly 
required  the  verdict  as  to  Justify  its  direction 
by  the  court  below.  The  Civil  Code  (section 
5527)  provides  that  a  bill  of  exceptions  "shall 
specify  plainly  the  decision  complained  of, 
and  the  alleged  error."  The  present  bill  of 
exceptions  recites,  as  matter  of  fact,  that  the 
Judge  of  the  court  below  did  direct  a  ver- 
dict; but  it  is  nowhere  averred,  directly  or 
I  indirectly,  that  this  is  complained  of  or  was 
<  erroneous.  The  third  assignment  Illustrates 
all  except  those  covered  by  the  first  two 
headnotes.  It  Is  as  follows:  "Because  there 
was  evidence  sufficient  to  authorize  the  Jury 
to  find  that  C.  0.  Caldwell,  by  implication, 
If  not  by  express  agreement,  had  authorized 
Mulllns  to  sell  the  stock  in  controversy,  and 
there  was  no  evidence  that  J.  L.  Hill,  the 
plaintiff  in  the  court  below,  had  ever  with- 
drawn this  consent"  It  is  not  stated  that 
the  court  erred  in  directing  the  verdict  for 
the  reason  suggested  in  the  assignment,  and 
It  nowhere  appears  to  the  bill  of  exceptions 
that  It  WBS  filed  to  such  direction.  On  the 
contrary,  it  is  stated  that  the  bill  of  excep- 
tions Is  filed  to  the  verdict,  and  the  Judgment 
rendered  on  the  verdict  Even  If  it  were  true 
that  there  was  evidence  upon  which  the 
jmy  might  have  found  that  the  sale  of  the 
live  stock  was  binding  upon  the  defendant 
to  error,  it  does  not  follow  that  the  verdict 
rendered  and  the  Judgment  entered  thereon 
were  illegal  or  not  Justified.  Had  the  bill 
of  exceptions  steted  that  the  direction  of  the 
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verdict  was  Illegal,  we  coald  have  dealt  with 
any  anslgnment  of  error  complaining  In  prop- 
er terms  of  thlg  direction.  The  qiwtion  of 
the  sufficiency  of  the  evidence  (assuming 
that  there  Is  evidence  on  both  sides  as  to 
any  coutrolUug  question)  cannot  be  raised 
without  a  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  I^UMPKIN.  P.  J^  absent  on 
account  of  sickness. 


(116  Ga.  374) 

WlUilS  V.  BUROH. 

BURCH  V.  WILLI& 

(Supreme  Conrt  of  Geor^a.    Oct.  29,  1902.) 

TROVER— PETITION— AMENDMENT. 

l.A  petition  in  an  action  of  trover,  brought 
by  one  person  sning  for  the  use  of  another,  can- 
not be  amended  by  striking  therefrom  the  name 
of  the  nominal  plaintiff,  so  that  the  action  may 
proceed  in  the  name  of  the  usee. 

(Syllabns  by  the  Court.) 

Error  from  superior  court,  Uncoln  coanty; 
H.  M.  Holden,  Judge. 

Action  by  Fedlgo  &  Lyons,  for  the  use  of 
B.  H.  WlUls,  against  J.  J.  Burch.  From  the 
Judgment,  WiUis  brings  error,  and  Burcfa  as- 
signs cross-error.  Judgment  on  cross-bill  of 
exceptions  reversed.  On  main  bill  of  excep- 
tions, dismissed. 

Oolley  &  Sims,  for  plaintiff  In  eitor.  John 
T.  West,  for  defendant  In  error. 

FISH,  3.  Pedlgo  &  Lyons,  suing  for  the 
use  of  Wlllla,  brought  an  action  of  trover 
against  Borch.  Upon  the  trial  the  court, 
over  the  objection  of  the  defendant,  allowed 
the  petition  to  be  amended  by  strllilng  there- 
from the  names  of  Pedlgo  &  Lyons  and  the 
words  "for  the  use  of,"  so  that  the  case  might 
proceed  solely  In  the  name  of  Willis.  Other 
amendments  to  the  petition  were  offered  at 
the  same  time,  which  were  disallowed.  A 
nonsuit  WB8  granted.  Willis,  in  the  main 
bill  of  exceptions,  excepts  to  the  disallowance 
of  the  amtindments  and  tbe  granting  of  a 
nonsuit,  while  Burch,  in  a  cross-bill,  com- 
plains of  the  allowance  of  the  amendment 
striking  the  names  of  tbe  nominal  plaintiffs 
from  the  petition. 

From  the  view  we  take  of  tbe  question 
presented  by  the  cross-bill.  It  controls  tbe 
case,  and  renders  It  unnecessary  to  pass  up- 
on the  questions  made  In  the  main  bill  of  ex- 
ceptions. Trover  Is  an  action  ex  delicto;  It 
Is  a  suit  brought  for  a  tort;  and  the  rule  Is 
that  tbe  proper  person  to  bring  an  action 
ex  delicto  or  for  a  tort  Is  be  in  whom  the 
legal  right  or  property  was  vested,  and  whose 
legal  right  has  been  affected  by  the  Injury 
complained  of.  Barb.  Parties,  p.  168.  This 
rule  is  recognized  by  our  Civil  Code,  wherein 
It  Is  provided  that  an  action  for  a  tort  mnst, 
tn  general,  be  brought  In  the  name  of  the 


person  whose  legal  right  has  been  affected, 
and  who  was  legally  Interested  In  the  prop- 
erty at  the  time  the  injury  thereto  was  com- 
mitted. Civ.  Code,  S  4910.  If  tbe  legal  right 
or  title  to  the  property  converted  w«8  at 
tbe  time  of  Its  conversion  In  Pedlgo  &  Lyons, 
the  action  should  have  been  brought  In  their 
names  alone,  and  the  striking  of  tbem  as 
plaintiffs  from  the  petition  as  brought  wiould 
leave  no  cause  of  action  in  the  usee.  On 
the  other  band.  If  the  legal  right  or  title 
to  tbe  property  was  in  Willis  at  the  time 
of  Its  conversion,  the  suit  should  have  been 
instituted  in  bis  name.  If  be  was  the  proper 
party  to  have  instituted  the  suit,  no  reason 
appears  why  he  should  not  have  done  so. 
In  actions  of  tort  there  cannot  be  a  osee, 
and,  if  one  Is  named,  bis  rights  mnst  be 
disregarded,  and  the  plaintiff  will  fall  of  re- 
covery unless  tbe  right  of  the  nominal  plain- 
tiff be  proved.  See  Hundley  v.  Buckner,  6 
Smedes  &  M.  70;  Lacoste  t.  Pipkin,  IS 
Smedes  &  M.  588;  Brown  t.  Thomas,  28 
Hiss.  3S5;  Meyer  v.  Mosler,  M  Miss.  610. 
1  South.  837;  Railroad  Co.  ▼.  Cantrell,  70 
Hiss.  829,  12  South.  344;  Hoore'  v.  Watson 
(R.  I.)  40  Atl.  345;  Roof  v.  PnUey  Co.,  M 
Fla.  284,  18  South.  697.  According  to  these 
decisions,  tbe  name  of  the  usee  Is  jnere  snr- 
plusage,  and  should  be  stricken  as  mich. 
See,  also,  Mitchell  v.  Raibxmd  Co.,  Ill  Oa. 
771,  36  S.  B.  9n,  61  L.  R.  A.  622. 

Wbffli  the  case  under  consideration  was 
formerly  before  this  court  (113  Ga.  1167,.  39 
a  a  493,  54  L.  R.  A.  808),  Mr.  Justice  UtUev 
in  delivering  the  opinion,  strongly  intimated 
that  the  action  was  improperly  brought  by 
Pedigo  &  Lyons  for  the  use  of  Willis,  say- 
ing: "We  think  It  Is  somewhat  inconsistent 
under  the  rules  governing  actions  of  this 
character,  that  one  man  should  sue  for  the 
nse  of  another.  Inasmuch  as  no  one  can  re- 
cover as  plaintiff  unless  he  shows  three 
things:  Right  of  i)ossession  of  the  property 
In  himself,  wrongful  conversion  by  the  de- 
fendant, and  the  value."  We  are  aware  that 
this  court  has  ruled  in  a  number  of  cases, 
as  in  Wilson  v.  First  Presbyterian  Church, 
66  Ga.  554,  and  McLewis  v.  Fnrgerson,  59 
Ga.  644,  that,  where  the  action  Is  by  a  nom- 
inal plaintiff  for  the  use  of  the  person  who 
shonld  have  been  the  real  plaintiff,  tbe  peti- 
tion is  amendable  by  8tr{,king  tbe  name  of 
the  nominal  plaintiff  and  substituting  the 
usee  as  suing  in  his  ovm  right;  bat  none 
of  the  cases  was  an  action  for  a  tort,  and  we 
are  not  aware  that  any  court  has  held  that 
such  an  amendment  is  allowable  In  an  action 
ex  delicto.  It  was  held  In  Central  Railroad 
&  Banking  Co.  v.  Brunswick  &  W.  R.  Co., 
87  Ga.  386,  13  S.  B.  520,  that  ordinarily  as 
employer  cannot  sue  for  the  use  of  an  em- 
ploy6  for  a  personal  injury  to  tbe  latter. 

Judgement  on  cross-bill  of  exceptions  re- 
versed. Main  bill  of  exceptions  dismissed. 
All  the  justices  concurring,  except  LUMP- 
KIN, P.  J.,  absent  on  account  of  sickness. 
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NOWKLL  T.  HAIBB. 
<Sapreme  Conrt  of  Georgia.    Oct  29,  1902.) 

■XBCUTION— ENTRY— FAIIiUREl  TO  RH0OIU>- 
DORMANT  JUDGMENT. 

All  entry  made  by  a  proper  officer  upon  an 
«zecutioD  issued  from  a  jndgmeiit,  uiiless  re- 
sorded  upon  the  execution  docket  of  the  court 
from  which  the  execution  issued,  will  not,  even 
as  between  the  parties  to  the  judgment,  artMt 
the  running  of  ta»  dormancy  statute. , 

(Syllabus  by  the  Ooart.) 

Error  from  dty  court  of  Lezlngton;  P.  W. 
Savla,  Judge. 

Action  by  J.  B.  M.  Halre  against  T.  Q. 
Nowell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Joel  Cloud  and  SamL  H.  Sibley,  for  ulain- 
tlfl  in  error.  Hamilton  McWhorter  and  Ham- 
Uton  McWhorter,  Jr.,  tor  defendant  In  a- 
ror. 


FISEC,  J.  The  plaintiff  brought  suit  on  a 
Judgment.  The  defendant  demurred  to  the 
petition  upon  the  ground  that  It  showed  upon 
its  face  that  the  Judgment  was  not  merely 
dormant,  but  was  barred  by  the  statute.  The 
court  overruled  the  demurrer,  and  the  de- 
fendant excepted.  There  1b  only  one  ques- 
tion involved  in  the  case,  and  that  Is  wheth- 
er an  entry  made  by  a  proper  officer  upon  the 
execution  which  issued  from  the  judgment, 
but  not  recorded  on  the  execution  docket, 
would,  as  between  the  parties  to  the  Judg^ 
ment,  arrest  the  rtmnlng  of  the  dormancy 
statute,  and  constitute  a  new  point  from 
which  to  compute  the  dormancy  period. 
From  the  plaintiff's  petition,  it  appears  that 
the  Judgment,  sued  upon  was  rendered  In  the 
snp^or  court  on  December  1,  1880;  that 
txecution  thereon  was  issued  on  December 
12,  1890,  and  upon  the  same  day  was  en- 
tered on  the  execution  docket  of  the  court 
and  on  the  sherifTs  docket  On  November 
14,  1884,  an  entry  of  nulla  bona  was  made 
upon  the  execution  by  the  sheriff.  This  en- 
try, however,  was  npt  recorded  on  the  exe- 
cution docket  of  the  supeii<Hr  court  until 
more  than  seven  years  after  the  entry  thare- 
on  of  the  execution.  If  this  entry  upon  the 
fl.  fa.,  without  being  recorded  upon  the  ex- 
ecution docket,  was  sufficient  to  arrest  the 
running  of  the  dormancy  statute,  then  the 
court  below  was  right  In  overruling  the  de- 
murrer to  the  petition,  for  In  that  event  the 
Judgment  would  not  have  become  dormant 
nntll  seven  years  after  the  14th  of  Novem- 
ber, 1894;  and  hence  the  suit  upon  the  Judg- 
ment, which  was  Instituted  on  April  6,  1902, 
was  not  barred  by  the  statute,  which  allows 
such  a  suit  to  be  Instituted  within  three  years 
after  dormancy.  On  the  other  hand.  If  this 
entry.  In  and  of  itself,  was  not  sufficient  to 
arrest  the  running  of  the  dormancy  statute^ 
Hien  the  court  erred  in  not  sustaining  the  de- 
murrer. Section  3761  of  the  Civil  Code  pro- 
rides:    "No  Judgment  shall  be  enforced  afto: 


seven  years  from  Its  rendition,  when  no  exe- 
cution has  been  Issued  upon  It  and  the  same 
placed  upon  the  execution  docket  or  when 
execution  has  been  Issued  and  seven  years 
have  expired  from  the  time  of  the  record, 
upon  the  execution  docket  of  the  court  from 
which  the  same  Issued,  of  the  last  entry  up- 
on the  execution  made  by  on  officer  author- 
ized to  execute  and  return  the  same.  Such 
Judgments  may  be  revived  by  scire  facias,  or 
be  sued  on  within  three  years  from  the  time 
they  become  dormant"  According  to  this 
section,  no  Judgment  shall  be  enforced  when 
execution  has  been  issued  upon  it,  and  seven 
years  have  expired  from  the.  time  of  the  rec- 
ord upon  the  execution  docket  of  the  court 
from  which  the  execution  Issued  of  the  last 
entry  upon  the  execution  made  by  an  officer 
authorized  to  execute  and  return  the  same. 
The  able  counsel  for  the  defendant  In  error 
contend  that  the  requirement  that  the  entry 
upon  an  execution,  by  which  it  is  sought  to 
keep  the  Judgment  from  which  It  issued  from 
becoming  dormant,  shall  be  recorded  on  the 
execution  docket,  applies  only  when  the  In- 
terests of  third  parties  are  involved;  that,  as 
against  the  rights  of  third  parties,  a  Judg- 
ment will  become  dormant  if  no  entry  from 
the  11.  fa.  is  recorded  on  the  execution  docket 
within  a  period  of  seven  years,  but  that,  as 
between  the  parties  to  the  Judgment,  a  sim- 
ple entry  upon  the  execution  by  a  proper  of- 
ficer, without  more,  will  arrest  the  running 
of  the  dormancy  statute.  There  Is  nothing 
In  the  statute  upon  which  to  base  this  dis- 
tinction. The  statute,  as  we  have  seen,  pro- 
vides that  "no  Judgment  shall  be  enforced 
*  *  *  when  execution  has  been  Issued  and 
seven  years  have  expired  from  the  time  of 
the  record,  upon  the  execution  docket  •  •  • 
of  the  last  entry  upon  the  execution  made 
by  an  officer  authorized  fo  execute  and  re- 
turn the  same."  It  Is  therefore  clear  that  the 
failure  to  record  the  necessary  entry  upon 
the  execution  docket  within  the  time  pre- 
scribed will  prevent  the  enforcement  of  the 
Judgment  A  Judgment  Is  enforced  against 
the  defendant  therein.  Enforcing  it  against 
him  may  or  may  not  affect  the  rights  of  oth- 
ers. It  seems  almost  superfluous  to  say  that 
a  Judgment  which  cannot  be  enforced  has  no 
power  to  seise  and  sell  the  property  of  the 
defendant,  even  In  a  case  where  by  so  doing 
the  rights  of  third  persons  will  not  be  af- 
fected. The  construction  contended  for  by 
counsd  would  require  us  to  read  into  the 
statute  the  qualification  that,  under  the  con- 
ditions laid  down,  no  Judgment  shall  be  en- 
forced when  Its  enforcement  will  affect  the 
rights  of  third  persons.  We  have  no  author- 
ity to  do  this.  The  statute  is  free  from  am- 
biguity, and  must  be  construed  according  to 
its  plain  and  unmistakable  terms.  So  con- 
strued. It  is  perfectly  clear  that  the  plalntifTs 
petition  showed  that  the  suit  upon  the  Judg- 
ment in  question  was  barred,  as  before  Its 
Institution  more  than  three  years  had  elapsed 
aince  the  Judgment  became  dormant 
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JudjTment  reversed  AJl  the  Justices  con- 
eorrlng,  except  LUMPKIN,  P.  J,,  absent  on 
account  of  sickness. 


(116  Ga.  401) 

LEGO  et  al.  t.  ANBERSON. 

(Supreme  Ooart  of  Georgia.    Oct.  29,  1902.) 

PETITION— PARTIKS-SURPLUSAGB-"BIjINI> 

TIGBR"— ABATEMENT. 

1.  A  suit  brought  apon  the  petition  of  a  nom- 
ber  of  individnalB  describing  themselTes  as  citi- 
ECUS  of  a  given  county  and  residents  of  a  nam- 
ed city,  and  as  "mayor  and  councilmen"  of 
such  dty,  is  the  snit  of  the  individuals  named 
in  the  petition,  and  the  words  describing  the 
plaintiffs  as  "mayor  and  cooncilmen"  of  the 
city  may  be  properly  stricken  as  surplusage. 

2.  The  remedy  provided  in  the  act  of  Decem- 
ber 19,  1899,  for  abating  by  Injunction  as  a 
public  nuisance  a  "blind  tiger'  is  cumulative  of 
other  remedies  provided  in  the  law  of  this  state, 
and  may  be  made  available  even  in  a  case 
where  the  other  remedies  are  themselves  oom- 
[riete  and  adequate. 

(Syllabus  by  the  (>>nrt) 

Error  from  superior  court,  Oobb  comity; 
Geo.  F.  Gober,  Judge. 

Application  by  J.  P.  Legg  and  others 
against  J.  A.  G.  Anderson  for  an  injunction. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Beversed. 

J.  E.  Mozley  and  D.  W.  Blair,  for  plaintiffs 
in  error.    J.  Z.  Foster,  for  defendant  in  error. 

COBB,  J.  This  was  an  appllcatlain,  un- 
der what  is  known  as  the  "Blind  Tiger  Law 
of  1899"  (Acts  1899,  p.  73;  Van  Epps'  Code 
Supp.  i  6654  et  seq.),  to  enjoin  the  defendant 
from  maintaining  a  blind  tiger  upon  prem- 
ises oiicned  by  him.  The  plaintiffs  alleged 
tbat  they  were  citizens  of  tbe  county  in 
whleb  the  suit  was  brought,  and  resided  in 
the  city  of  Marietta,  and  were  mayor  and 
councilmen  of  tbat  d^.  The  latter  allega- 
tion was  stricken  by  amendment.  It  was  al- 
leged tbat  tbe  defendant  was  tbe  owner  of  a 
livery  stable  In  tbe  city  of  Marietta,  that 
tbe  blind  tiger  was  operated  upon  the  prem- 
ises on  wblcb  tbe  stable  was  located,  tbat 
liquor  was  stored  on  tbe  premises  for  tbe  pur- 
pose of  unlawful  sale,  and  tbat  the  defend- 
ant kept  In  bis  employ  a  number  of  persons 
wbo  made  sales  of  liquors  in  violation  of  law, 
with  the  knowledge  and  consent  of  the  de- 
fendant Tbe  prayer  of  tbe  petition  was 
that  the  defendant  be  enjoined  from  selling 
spirituous,  malt,  or  intoxicating  liquors  upon 
the  premises  above  referred  to,  and  from  au- 
thorizing or  permitting  any  one  else  to  sell 
or  exchange  such  liquors  in  violation  of  law. 
Tbe  defendant  lUed  an  answer  in  wblcb  be 
denied  all  of  tbe  material  averments  of  tbe 
petition,  and  also,  as  cause  why  tbe  Injunc- 
tion should  not  be  granted,  offered  a  demur- 
rer which  set  up  tbat  there  was  no  equity 
In  the  petition,  and  that  tbe  plaintiffs  bad  an 
adequate  and  complete  remedy  at  law,  by 
pursuing  tbe  method  provided  In  tbe  Civil 
Code  for  tbe  abatement  of  nuisances,  or  tbat 


provided  In  Ibe  charter  of  tiie  city  of  Mariet- 
ta, (»:  by  prosecution  under  the  penal  laws 
of  tbe  state.  Tbe  Judge  refused  to  grant  the 
Injtmction,  and  tbe  plaintiffs  excepted. 

Tbis  was  a  suit  by  the  plaintiffs  as  citi- 
zens of  tbe  county  of  Oobb,  and  not  a  suit 
by  them  in  their  capacity  as  mayor  and 
councilmen  of  the  dty  of  Marietta.  Eten  as 
originally  filed,  tbe  words  "mayor  and  coun- 
cilmen of  tbe  city  of  Marietta"  did  not  make 
the  suit  one.  by  tbe  corporation,  and  it  was 
not  improper  to  allow  an  amendment  strik- 
ing these  words,  because  tta^  were  simply 
descriptlo  personarum; 

Under  tbe  uncontradicted  evidence,  a  blind 
tiger,  within  tbe  meaning  of  tbe  act  of  1899, 
was  being  operated  upon  the  premises  of  tbe 
defendant  Tbe  evidence  disclosed  tbat  an 
employe  of  the  defendant,  was  babitaally 
engaged  in  the  sale  of  -liquor  upon  tbe  prem- 
ises, such  sales  being  conducted  in  a  portion 
of  a  building  to  which  the  general  public  was 
not  admitted.  Without  regard  to  tbe  differ- 
ence of  opinion  tbat  existed  among  the  mon- 
bers  of  this  court  at  the  time  the  case  of 
Cannon  v.  Merry,  116  Oa.  288,  42  8.  B.  274, 
was  decided,  as  to  what  was  a  "blind  tiger." 
within  tbe  meaning  of  tbe  act  under  consid- 
eration, we  all  agree  that  the  evidence  In  tbis 
case  demanded  a  finding  tbat  a  blind  tiger 
was  being  operated  upon  the  premises  of  tbe 
defendant  Wbile  tbe  evidence  does  not  show 
tbat  the  defendant  was  present  at  any  time 
when  sales  of  liquors  were  made  by  his 
employe,  it  does  appear  tbat  tbe  sales  were 
conducted  upon  the  defendant's  premises,  in 
bis  building.  In  a  room  adjoining  bis  bed- 
room, for  at  least  two  years  prior  to  tbe  fil- 
ing of  the  petition,  by  a  person  who  bad  been 
in  bis  'employment  for  ten  years  or  more, 
wbo  bad  been  more  tban  once  Indicted  by 
the  grand  jury  for  tbe  lll^al  sale  of  liquor, 
bad  pleaded  guilty  under  these  indictments, 
with  tbe  Imowledge  and  apparentiy  wltb  tbe 
approval  of  the  defendant,  and  had  been 
thereafter  retained  by  tbe  defendant  in  his 
empIoyiL.ent  The  evidence  demanded  a  find- 
ing tbat  this  employe  yran  operating  a  blind 
tiger  upon  tbe  premises  of  tbe  defendant 
with  tbe  imowledge  and  consent  of  the  de- 
fendant 

It  is  said,  tbougb.  that  a  court  of  equity 
will  not  take  Jurisdiction  of  an  application 
to  abate  a  nuisance  in  any  case  where  there 
is  a  complete  and  adequate  remedy  at  law 
for  tbis  purpose;  and  we  are  referred  to  the 
cases  of  Harrell  v.  Hannum,  56  Ga.  S08, 
Powell  T.  Foster,  59  Ga.  790.  and  Broom- 
bead  T.  Grant,  83  Ga.  461,  10  S.  E.  116^  as 
authralty  for  this  proposition.  It  is  suggest- 
ed that  both  tbe  Civil  Code  and  tbe  charter 
of  Marietta  provide  ample  remedies  for  abat- 
ing nuisances,  and  that  a  prosecution  tor  a 
violation  of  the  criminal  law  would  be  effect- 
ual to  prevent  tbe  further  Illegal  sale  of 
liquors  on  tbe  defendant's  premises.  It  is 
then  argued  tbat  there  is  nothing  in  what  l« 
known  as  the  "Blind  Tiger  Law"  wblcb  al» 
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rogates  the  rule  that  tbe  extraordinary  reme- 
dies of  a  court  at  equity  will  not  be  called 
Into  operation  when  tbere  la  a  remedy  at 
law  both  adequate  and  completfe  Even  U  it 
be  conceded  that  equity  would  not  enjoin  tbe 
operation  of  any  other  nulaance  than  a  blind 
ag&c,  unless  some  special  equitable  reason 
for  BO  doing  was  shown,  the  act  of  1899  was. 
In  our  opinion,  designed  to  make  tbe  remedy 
by  Injunction  available  to  prevent  tbe  opera- 
tion of  what  are  commonly  known  as  "blind 
tigers,"  without  regard  to  whether  other  rem- 
edies provided  by  the  law  for  the  abatement 
of  such  a  nuisance  might  be  adequate  and 
complete  or  not  The  title  of  the  act  Just 
referred  to  Is  In  the  following  words:  "An 
act  to  declare  aa  a  nulaance  any  place  where 
spirituous,  malt  or  intoxicating  liquors  are 
sold  In  Tlolatloa  of  law,  to  provide  for  abat- 
ing or  enjoining  such  nuisance,  and  for  other 
purposes."  Tbe  first  section  of  the  act  Is  aa 
follows:  "Be  It  enacted  by  the  general  as- 
sembly of  Oeorgla,  that  from  and  after  the 
passage  ot  tbla  act,  any  place  commonly 
known  as  a  'blind  tiger,'  where  spirituous, 
malt  or  Intoxicating  liquors  are  sold,  in  vio- 
lation of  law.  shall  be  deemed  a  nuisance, 
and  the  same  may  be  abated  or  enjoined  as 
such,  as  now  provided  by  law,  on  the  appli- 
cation of  any  dtlsen  or  citizens  of  the  county 
where  the  same  may  be  located."  A  "blind 
tiger,"  using  that  term  to  describe  a  place 
where  liquors  are  sold  on  the  sly  In  vl<^tion 
of  the  law  (that  is,  giving  to  tbe  term  tbe 
meaning  applied  to  It  In  tbe  opiuton  of  the 
majority  of  this  court  in  the  case  ot  Gannon 
V.  Merry,  supra),  is  a  public  nuisance.  Inde- 
pendently of  any  provision  In  the  act  under 
consideration;  and  before  the  passage  of  this 
act  a  court  of  equity  would  have  bad  Juris- 
diction to  abate  such  a  nuisance  when'  a 
proper  case  was  made  for  -the  grant  of 
an  injunction.  The  so-called  "Blind  Tiger 
tiKW,"  If  construed  In  the  way  contended  for 
hi  this  case  by  the  defendant  in  error,  would 
be  simply  a  declaratory  statute,  and  work  no 
change  whatever  In  the  existing  law.  We 
do  not  think  It  made  any  change  In  regard 
to  tbe  status  of  tbe  blind  tiger,  and  to  this 
extent  the  law  Is  declaratory. 

If  that  part  of  the  act  which  refers  to  the 
manner  In  which  such  nuisance  shall  be  abat- 
ed Is  also  declaratory  of  existing  law,  noth- 
ing has  been  accomplished  by  tbe  passage  of 
the  act  The  general  assembly  may,  and 
often  does,  pass  statutes  which  are  merdy 
declaratory  in  their  nature,  and  work  no 
4diange  in  the  existing  law,  but  simply  call 
attention  to  what  is  the  law  of  the  land.  A  stat- 
ute dealing  with  the  subject  of  remedy  which 
is  equivocal  and  capable  of  being  construed 
as  affording  an  efficient  remedy  for  an  exist- 
ing undoubted  evil,  and  also  capable  of  being 
eoDStrued  as  declaring  that  such  evil  shall 
be  remedied  by  existing  methods  only,  dionld 
always  be  construed  as  one  providing  a  new 
remedy  (or  tbe  evil  referred  to,  rather  tban 
as  a  mere  legislattva  declaration  that  existing 
43S.H.— 48 


remedies  should  be  put  into  operation.  Tbe 
titie  of  the  act  indicates  that  tbe  legislative 
purpose  was  not  limited  to  a  declaration  that 
a  blind  tiger  should  be  treated  as  a  nuisance, 
but  indicates  a  legislative  intent  to  provide 
a  method  for  abating  such  a  nuisance.  Tbe 
legislature  not  only  intended  that  places  of 
tbe  character  referred  to  in  tbe  act  should 
be  nuisances,  but  also  to  provide  that  a  court 
of  equity  might  take  Jurisdiction  of  an  appli- 
cation to  abate  the  same  under  the  operation 
of  the  writ  of  injunction.  The  purpose  of  tbe 
act  was  to  give  to  any  dtlzen  of  the  county 
tbe  right  to  appeal  to  a  court  of  equity  to 
abate  such  a  nuisance  by  iuJuncUoo.  The 
remedy  thus  provided  In  tbe  act  was  not  to 
prevent  jffoceedlngs  under  any  existing  law 
of  the  state  against  one  who  maintains  such 
a  nuisance;  but  tbe  remedy  provided  in  the 
act  Is  cumulative  of  other  remedies,  and  can 
be  made  available  whether  proceedings  un- 
der other  laws  have  been  begun  or  not  and 
without  regard  to  whether  they  would  con- 
stitute an  adequate  and  complete  remedy.  It 
is  contended  that  under  the  terms  of  the  act 
the  nuisance  Is  to  be  "abated  or  enjoined  as 
such,  as  now  provided  by  law,"  and  that  tbe 
words  "as  now  provided  by  law,"  properly 
construed,  mean  that  a  nuisance  may  be  abat- 
ed under  existing  remedies  provided  la  the 
Oode,  or  In  the  charter  of  a  city,  if  the  blind 
tiger  Is  located  in  a  dty,  or  by  a  court  of 
equity  under  existing  rules,  which  provides 
that  a  court  of  equity  wlU  not  enjoin  a  nui- 
sance when  tbere  is  an  adequate  remedy  at 
law.  We  do  not  think  tbe  words  "as  now 
provided  by  law"  should  be  given  the  mean- 
ing contended  for.  The  purpose  of  tbe  act 
was  to  provide  that  a  nuisance  may  be  abated 
by  hij  unction,  to  be  issued  in  the  manner  pro- 
vided by  law;  that  is,  upon  application  to  the 
judge  of  the  superior  court,  upon  a  sworn  pe- 
tition, and  after  a  bearing;  the  judge  having 
a  right  to  grant  a  temporary  restraining  order 
until  tbe  interlocutory  bearing,  and  a  tem- 
porary injunction  until  the  final  bearing,  and 
a  permanent  injunction  after  a  hearing  be- 
fore a  jury  under  existing  rules.  When  the 
act  Is  so  construed.  It  Is,  in  effect  a  dedara- 
tion  by  the  legislature  that  a  blind  tiger  is  a 
public  nuisance,  and  may  be  abated  by  in- 
junction issued  upon  the  application  of  any 
dtizen  of  the  county,  without  regard  to 
whetho'  there  are  other  remedies  which 
might  or  might  not  bring  about  this  result 
A  place  where  intoxicating  liquors  are  sold  in 
violation  of  law  is  a  menace  to  tbe  peace, 
good  order,  and  happiness  of  any  community, 
and  legislation  dedarlng  such  a  place  to  be  a 
public  nuisance  Is  wise  and  salutary.  The 
purpose  of  the  act  under  consideration  was  to 
give  a  remedy  for  the  abatement  of  this  nui- 
sance which  would  be  speedy  and  effectual. 
Tbe  legislation,  being  remedial  In  its  char- 
acter, should  receive  a  liberal  construction, 
and  the  wise  and  benefloent  purposes  intend- 
ed to  be  accomplished  by  the  law  should  not 
be  allowed  to  faO  of  accomplishment  by  giT- 
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Inc  to  tbe  act  too  strict  a  construction.  The 
Illegal  sale  of  liquor  bas  become  a  great  erll 
In  tbla  state,  not  only  In  those  localities 
where  the  sale  Is  altogether  prohibited,  but 
also  where  the  sale  Is  permitted  under  given 
restrictions.  Prosecutions  In  the  criminal 
courts  have  not  In  all  Instances  been  so  ef- 
fectlye  as  to  deter  the  unscrupulous  and  law- 
less from  engaging  In  the  Illegal  trafBc.  The 
law-abiding  bare  a  right  not  only  to  demand 
that  existing  laws  be  enforced,  but  also  to 
call  upon  the  lawmaking  department  to 
change  the  law  as  to  remedies  so  as  to  pro- 
Tide  an  effectlye  remedy.  It  was  a  recogni- 
tion of  this  fact  that  prompted  the  legislature 
to  pass  the  act  now  under  consideration.  The 
existence  of  the  evil  will  not  be  questioned. 
Let  the  remedy  provided  be  given  a  thorough 
and  Impartial  test,  and  It  may  be  that  It  wlU 
accomplish,  the  results  desired  by  those  who 
framed  it  The  writ  of  Injunction  has  arrest- 
ed many  things,  and  It  may  be  that  In  this 
writ  the  legislature  has  found  an  efCectlve 
way  to  arrest  the  Illegal  tra£Bc  In  liquor  In 
Chls  state.  A  law  having  for  its  purpose  the 
trappresslon  of  an  acknowledged  existing  evil, 
which  la  destructive  of  the  public  peace  and 
order,  as  well  as  the  welfare  and  happiness 
of  Individuals,  should  not,  of  all  laws,  tie 
frittered  away  by  construction. 

Upon  the  uncontradicted  evidence  tntro- 
dnced  In  behalf  of  the  plaintiffs,  it  appeared 
that  a  blind  tiger  was  being  operated  on  the 
premises  of  the  defendant  with  his  knowl- 
edge and  consent,  and  the  court  should  have 
granted  an  Injunction  until  there  could  be  a 
final  hearing  on  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J,,  absent  on 
account  at  slckneaa. 


(U6  Oa.  S88) 

DUKB  at  B.  ▼.  STOBT  at  at 
(fenpreme  Gomt  of  Georgia.    Oct  29,  1902.) 

BQOITABLa  M<mTOAOB-LIiaTATI0N& 
1.  A  securl^  deed  which  does  not  refer  in 
any  way  to  tae  debt  to  secure  which  It  was 
given,  or  furnish  any  evidence  of  Its  existence, 
cannot  be  foreclosed  aa  an  equitable  mortgage, 
and  a  money  Judgment  obtatneit  thareon.  If  Uie 
obligation  secured  by  the  deed  is  barred  by  the 
statute  of  limitations. 
(SyUabns  l^  the  Coot) 

Error  from  superior  oonrt,  Jackaom  ooonty; 
B.  B.  Bussell,  Judge. 

Action  by  H.  B.  Story  and  others,  execn- 
tors,  against  M.  N.  Dnke  and  wUai  Judg- 
ment for  plaintiffs,  and  defendanta  bring  ei^ 
tot.    Beversed. 

W.  L  Pike  and  Strickland  *  Green,  tat 
plainturs  In  error.  H.  H.  Perry  and  O.  B. 
Benry,  for  defendanta  in  amr. 

ADAMS,  J.  The  executon  of  Mary  ■. 
Unc  pmceeded  againat  Duke  fbr  the  poaaea 
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slon  of  certain  real  estate  described  tn  their 
petition.  Subsequently  the  defendant's  wife, 
who,  according  to  his  answer,  claimed  the 
property,  was  made  a  party  defendant  by 
amendment,  without  objection,  and  the  peti- 
tion was  amended,  also  without  objection,  so 
as  to  pray  for  a  money  Judgment  against  the 
land  described  in  the  deed  from  the  original 
defendant  to  the  plaintiffs'  testatrix,  upon  the 
ground  that  this  deed  was  given  to  secure  a 
note  given  by  the  defendant  to  the  testatrix. 
This  Instrument  did  not  refa  to  the  obliga- 
tion In  any  way.  Upon  Its  face  it  la  an  ab- 
solute deed,  and  recites  a  consideration  of 
$000.  The  statute  of  limitations  was  pleaded, 
on  the  ground  that  the  note  secured  by  ttds 
deed  was  barred,  and,  this  being  so,  the  deed 
could  not  be  foreclosed  as  an  equitable  mort- 
gage, and  a  money  Judgmoit  obtained  tbwe- 
on,  whatever  may  be  the  rights  of  the  plain- 
tiffs in  the  court  below  under  the  declaration 
as  originally  framed.  This  plea  was  not 
sustained  In  the  charge  of  the  court  or  liy  the 
verdict  of  the  Jury,  and  the  defense  Indicated 
Is  made  In  the  motion  for  new  trial  and  the 
bill  of  exceptions  in  this  case. 

We  are  constrained  to  sustain  the  defens& 
It  seems  to  us  that  the  case  is  substantially 
covered  by  the  decision  of  this  court  in  the 
case  of  Story  v.  Doris,  110  Oa.  65,  35  S.  E. 
814.  We  do  not  think  that  the  law  which 
permits  a  mortgage  to  be  foreclosed  at  any 
time  within  20  years,  notwithstanding  the 
bar  of  the  debt  secured  by  the  mortgage,  ap- 
plies, because  the  mortgage,  aa  required  by 
the  Code,  "specifies  the  debt  to  secure  which 
it  is  given."  A  mortgage,  therefore,  fomisli- 
es  written  evidence,  under  the  hand  and  seal 
of  the  mortgagor,  of  the  existence  of  the  debt 
against  the  property  specified,  and  Its  fore- 
closure Is  within  the  terms  of  the  specialty 
agreement  We  have  not  been  able  to  find 
any  authority  that  requires  another  conclu- 
sion from  that  reached  In  this  case.  Hughes 
V.  Edwards,  9  Wheat  489,  S  L.  Ed.  142,  In- 
volved the  foreclosure  of  a  mortgage.  Lew- 
la  ▼.  Hawkins,  90  U.  8.  119,  28  L.  Ed.  lU, 
la  a  case  where  the  vendor  of  lands  gave 
a  bond  for  titles,  and  took  purchase-money 
notes  from  his  vendor,  and  It  arose  in  a  state 
where  the  vendor's  lien  was  recognised.  It 
was  held  that  a  discharge  In  bankruptcy  of 
the  purchaser,  while  it  would  rdleve  lilm 
from  paying  the  notes,  would  not  give  him 
title  to  the  land,  and  that  the  vendor  could 
proceed  notwithstanding  the  bar  oC  the  atat- 
ute  of  limitations  as  to  the  notes.  Some  of 
the  observations  of  the  court  may  aeem  to 
sustain  the  defendanta  tn  error,  bat  they  can- 
not be  followed,  in  view  of  the  adjudicatiao 
of  this  court  refored  to  above,  and  our  con- 
clusion as  to  the  law  in  Georgia.  In  Griaa  t. 
Oriaa,  28  W.  Va.  888,  the  trust  deed  InTolTed 
plainly  described  the  debt,  and  the  fact  tbaX 
the  deed  was  given  to  secure  the  same,  nila 
Is  also  true  of  the  case  of  Arlington  t.  Bow- 
land,  97  M.  O.  127,  1  &  ■.  SOS,  and  that  «< 
Bank  v.  Gottschliek,  U  Pat  18^  M  U  Bd. 
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335.  The  case  of  Browne  t.  Browne,  17  Fla. 
607.  86  Am.  Rep.  86,  also  dted  by  the  defend- 
ants in  error.  Involved  the  foredoamre  of  a 
mortgage  which  deacribed  the  debt;  and  the 
court;  in  its  opinion,  quote*  with  approval  the 
following  language  of  the  court  ot  appeals  in 
the  caae  of  Borst  ▼.  Corey,  15  N.  Y.  610: 
"Tl>e  action  to  foredoae  a  mortgage  ia  brought 
upon  an  inatrument  under  aeal,  which  ac- 
knowledges the  existence  of  the  debt  to  a^ 
cure  which  the  mortgage  is  given;  and,  by 
reason  ot  the  aeal,  the  debt  is  not  presumed 
to  have  been  paid  until  the  expiration  of 
twenty  years  after  it  becomes  due  and  pay- 
able. The  six-years  limitation  has  no  appli- 
cation to  a  mortgage.  In  fact,  all  Instru- 
ments under  Seal  aro  expressly  excepted 
thoefrom."  The  Florida  court  also  quotes 
with  approval  the  decision  of  this  court  in  the 
case  of  ElUna  v.  Edwards,  8  Oa.  826,  where, 
throogh  Judge  Warner,  the  court  answers  in 
the  negative  the  following  question:  "When 
a  mortgage  has  been  taken  to  secure  the  pay- 
ment of  a  promissory  note,  and  the  remedy 
on  the  note  is  barred  by  the  statute  of  limita- 
tions, is  the  remedy  on  the  mortgage  also 
barred?"  The  significant  answer  to  the  ques- 
tion Is  as  follows:  "We  think  not,  for  the 
reason  that  the  creditor  stipulated  by  eon- 
tract  for  two  remedies  against  his  debtor  to 
enforce  the  collection  of  his  demand.  One 
remedy  was  by  suit  upon  the  note,  and,  hav- 
ing obtained  judgment  for  the  amount  of  the 
note,  such  judgment  would  bind  all  the  prop- 
erty of  the  defendant  The  other  remedy  was 
upon  the  mortgage,  by  petition  and  foredo- 
sore,  in  the  manner  pointed  out  by  the  stat- 
ute." (Italics  ours.)  Section  2736  of  the 
GivU  Oode,  which  provides  that  the  fact  "that 
the  note  or  other  evidence  of  debt  is  barred 
does  not  prevent  the  creditor  thereafter  avail- 
ing himself  of  the  mortgage  or  other  secu- 
rity," is  referred  to  by  counsel  for  the  defend- 
ants in  error  with  special  emphasis  on  the 
words  "or  other  security."  This  section  ap- 
pears in  the  present  Code  for  the  first  time, 
and  is  codified  from  the  decision  in  8  Oa., 
aboiT*  dted,  and  from  that  in  the  case  of 
Beld  ▼.  Flippen,  47  Qa.  27S;  the  latter  case 
being  to  the  effect  that  mere  dday  by  a  cred^ 
Itor  to  sue  the  principal  debtor  until  the  bar 
of  thei  statute  of  limitations  has  attached  as 
between  them  does  not  discharge  the  seen- 
rity.  If  he  has  been  sued  in  time.  The  words 
"or  other  security"  will  therefore  be  read  In 
the  light  of  the  dedsions  of  this  court  from 
wUch  they  are  codified,  and  will  be  presumed 
to  go  no  further  than  this  court  has  hitherto 
gone,  unless  a  dllTerent  constmctioa  Is  re- 
quired. The  action  can  be  applied  In  Its  en- 
tirety, and  be  thoroughly  consistent  with  ths 
ruUng  now  made.  Besides,  the  note  and 
deed  In  this  case  were  made  in  1882,  and  the 
remedy  then  provided  for  the  creditor  was 
ttat  Q>ecified  in  sections  1960  et  seq.  of  ths 
Oode  of  1882.  The  law  then  provided  that 
•Vben  any  jodgment  shall  be  rendered  in  any 
mt  tiie  eomts  il  ttils  stats  npon  any  note  or 


other  evidence  of  debt  wbldi  sndi  eonve3^ 
ance  of  realty  was  made  and  intended  to  se- 
cure, it  shall  and  may  be  lawful  -for  the  ven- 
dee to  make  and  file,  and  have  recorded  in 
the  clerk's  office  of  the  superior  court  of  the 
county  wherein  the  land  Ilea,  a  good  and  suffi- 
cient deed  of  conveyance  to  the  defendant  for 
said  land."  This  was  the  special  remedy  of 
procedure,  although  the  right  existed  under 
the  law  as  it  then  stood,  and  exists  as  it  now 
stands,  for  the  creditor,  armed  with  an  abso- 
lute deed,  to  recover  the  land  by  an  action  of 
ejectment,  unless  the  debtor  sets  up  in  his 
defense  the  fact  that  the  deed  was  given  as 
security  for  a  debt,  and  pays  or  tenders  pay- 
ment of  the  debt;  assuming,  of  course,  that 
the  deed  is  not  tainted  with  any  invalidity. 
We  mean  to  say  that  the  note  and  security 
deed  in  thia  case  w»e  given  under  the  law 
as  it  existed  at  the  time  they  were  given, 
and  there  was  certainly  nothing  in  the  law 
inconsistent  with  the  view  now  announced. 
Indeed,  the  provLslon  just  quoted  from  sec- 
tion 1970  of  the  Code  of  1882,  with. reference 
to  the  special  remedy  given  in  this  class  of 
cases,  suggests  that  the  note  or  other  evidence 
of  debt  must  be  in  life,  or  a  judgment  might 
not  otherwise  be  obtainable.  Counsel  for  the 
plaintiffs  in  error  have  cited  decisions  of 
other  states  which  sustain  the  proposition 
that  this  security  deed  cannot  be  foredosed, 
and  a  money  judgment  obtained  thereon.  If 
the  note  be  barred,  but  we  need  not  refer  ta 
them  here. 

There  Is  nothing  In  the  foregoing  inconsist- 
ent with  the  right  of  defendants  in  error  to 
proceed  under  their  original  declaration,  so 
far  as  the  statute  of  limitations  Is  concerned. 
▲  party  cannot  hold  land  against  his  absolute 
died  conveying  title  out  of  himself,  upon  the 
ground  that  the  obligation  which  It  is  given 
to  secure  Is  barred  by  the  statute  of  limita- 
tions. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  1^  absent  on 
account  of  sickness. 


(116  Ga.  S7e) 

STOTALL  ▼.  OOGOINS  GBANITB  OO.  st  aL 
(Supreme  Court  of  Georgia.    Oct  28,  1902:) 
•    BABBHBNT-CONVBTANCB-BFFBCT. 
1.  A  written  conveyance,  under  seal,  from  tiha 
owner  of  land  to  S.  ft  B.,  conveying  a  strip  of 
land  to  the  latter  for  the  purpose  of  bnilalns 
a  spur  track  from  the  main  stem  of  a  railroad 
to  the  stone  quarry,  the  stone  and  the  right  to 
mine  It  having  been  previonsly  purchased  from 
another  by  S.  ft  E.,  and  reserving  the  right  to 
re-enter  when  S.  &  E.  "get  through  using  said 
road  In  working  qnany,"  conveyed  an  ease- 
ment which  Is  appurtenant  to  the  dominant  es- 
tate et  8.  ft  BL,  and  which  passed  to  their  sue- 
CMsers  la  title  ia  the  qnarry,  although  tlis  eo»- 
veyance  of  the  strip  eoatainod  ao  words  ti  uf 
signability. 
(Syllabus  by  the  Courts 

Hrror  from  saperlor  eonit;  BSbart  eonnty; 
H.  M.  Holdcn,  Jodga. 

Action  by  3.  T.  StoTall  afalnst  the  <3ogglna 
Granite  Company  and  othenu    Jadgment  for 
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defendaata,  and  plaintiff  brings  error.    Af> 
firmed. 

L  G.  Van  Doaer  and  W.  D.  Tutt  &  Son, 
for  plaintiff  In  error.  J.  N.  Worley  and  P.  P. 
Proffitt;  for  defendants  In  mtot. 

SIMMONS,  a  J.  On  April  27.  IdM,  Bwlft 
&  Etherldge,  a  partnership,  purchased  from 
Almand  "all  the  rock  on"  a  certain  tract 
of  land,  with  the  right  to  erect  all  buildings 
that  might  be  "needed  to  carry  on  the  bnsl- 
ness  of  mining  or  quanying  of  stone  on  said 
land,"  and  n  strip  of  land  SO  feet  wide,  ex- 
tending from  the  quarry  toward  a  named 
railroad,  as  far  as  the  line  of  the  land  of 
Storall.  On  May  5.  1891,  Stovall  executed 
an  Instrument  under  seal,  which,  after  ac- 
knowledging receipt  of  $100  from  Swift  ft 
Btherldge,  conveyed  to  tbem  a  strip  of  hla 
land  about  100  feet  wide  and  8S0  feet  long, 
"for  the  purpose  of  building  and  grading 
and  using  as  a  sidetrack"  from  the  railroad 
to  the  line  between  the  land  of  StoyaQ  and 
tha  50-foot  strip  granted  by  Almand.  In  this 
Instrument  it  was  provided  that:  "Stovall 
shall  have  the  exclusive  right  to  cultivate 
as  much  of  said  land  aa  does  not  Interfere 
with  Its  use  for  raihoad  purposes.  This 
property  is  conveyed  to  said  Swift  and  Etther- 
Idge  to  be  used  by  them  for  railroad  purposes 
only.  When  said  Swift  and  Btherldge  get 
through  using  said  road  In  working  qqarry, 
the  land  to  revert  to  said  Jas.  T.  StovalL 
If  the  work  la  not  commenced  In  two  years, 
then  the  said  described  property  tp  revort 
to"  StovalL  In  June.  1895,  Almand,  by  deed, 
conveyed  to  Thomas  M.  Swift  and  John  W. 
Btherldge  (the  two  partners)  the  entire  lot 
of  land  on  which  the  quarry  was  located. 
In  1896  the  firm  of  Swift  ft  Btherldge  was 
dissolved.  In  January,  1898,  Swift  conveyed 
to  Long  bis  half  Interest  in  the  land  on  which 
the  quarry  was  located,  together  with  his  in- 
terest In  the  "tools,  derricks,  and  fixtures 
now  need  or  which  have  been  used  In  the 
quarrying  business"  heretofore  mentioned. 
In  1901  Stovall  brodght  suit  against  certain 
persons.  Including  Long  and  a  partnership 
of  which  Long  and  Etherldge  were  members, 
for  the  recovery  of  the  strip  of  land  on  which 
the  right  of  way  was  located.  In  their  an- 
swer the  defendants  denied  any  Interference 
with  the  fee  la  the  land,  but  claimed  that 
the  right  of  way  over  It  from  the  quarry  to 
the  railroad  track  was  an  easement  appurte- 
nant to  the  quarry,  and  was  the  right  and 
IHvpnty  of  the  defendant!.  On  the  tilal 
there  was  no  conflict  In  the  arldenca  as  to 
any  material  fact  nie  eMiveyances  above 
mentioned  were  introduced,  and  the  evldenoa 
showed  that  the  firm  of  Swift  ft  Btherldge 
had  been  dissolved  In  1896.  It  also  appear- 
ed that  the  spur  track  had  been  constructed 
from  the  quarry  to  the  main  stem  of  the 
raUroad,  and  that  the  land  here  involved 
was  rough  and  uneven,  and,  independenttj 
of  this  spur  track  and  of  Its  use  In  eonnee- 


tlon  with  the  quanr.  wortb  not  more  than 
110.  The  defendants  are  now  operating  tht 
quarry  and  using  the  right  of  way  In  connec- 
tion with  the  business.  The  Judge  directed 
a  vodlct  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial,  and  the  Judge  oyer- 
ruled  the  motion.  To  this  mllng  exception  Is 
taken.  The  principal  question  made  In  the 
motion  for.  new  trial,  and  the  only  one  ar- 
gued here,  was  whether  the  Judge  erred  in 
directing  a  verdict  for  the  defendants. 

The  right  of  way  granted  by  the  plaintiff 
was  to  Swift  ft  Etherldge,  and  the  convey- 
ance is  by  both  sides  treated  as  a  conveyance 
to  a  partnership.  This  firm  was  subsequent- 
ly dissolved,  and  the  new  firm,  which  Is  one 
of  the  defendants.  Is  a  distinct  entity,  at 
though  It  includes  among  Its  members  Ether- 
ldge and  the  assignee  of  Swiff  s  Interest  in 
the  quarry.  If  the  Instrument  executed  by 
Stovall  created  but  a  tight  of  way  in  gross, 
such  right  could  be  exercised  only  by  the 
old  firm,  as  such,  operating  and  working 
the  quarry,  and  determined  when  the  part- 
nership was  dissolved.  If,  on  the  other 
hand,  the  right  was  an  easement  appurte- 
nant to  the  quarry,  It  ran  with  the  qnarry, 
and  may  be  exercised  by  the  grantees'  suc- 
cessors In  titie  so  long  as  they  are  oi>erating 
and  working  the  qnarry.  If  the  easement 
was  appurtenant.  It  passed  with  the  domi- 
nant estate,  although  the  conveyance  thereof 
may  not  have  expressly  mentioned  the  ease- 
ment, or  contained  a  general  conveyance  of 
the  appurtenances  of  the  estate.  U.  S.  t. 
Appleton,  1  Sumn.  402,  Fed.  Oas.  No.  14,463; 
Taylor  t.  Dyches,  60  Oa.  456;  Ude  ▼.  Had- 
ley,  86  Ala.  627,  76  Am.  Dec.  338;  Barnes  v. 
lioyd,  112  Mass.  224;  HoUenbeck  v.  McDon- 
ald, Id.  247;  Washb.  Basem.  (4th  Ed.)  •aS; 
10  Am.  ft  Bug.  Bnc.  Law  (2d  Ed.)  p.  4ia 
The  decision  of  this  case  must  therefore  de- 
pend upon  the  question  whether  the  right 
granted  by  Stovall  was  a  right  of  way  in 
gross  or  an  easement  appurtenant  An  ease- 
ment has  been  defined  to  be  "a  privilege 
without  profit  which  the  owner  of  one  neigh- 
bcning  tenement  has  of  another,  existing  In 
respect  of  their  several  tenements,  by  which 
the  servient  owner  Is  obliged  to  suffn  or 
not  to  do  something  on  his  own  land  tor 
the  advantage  of  Uie  dominant  owner."  10 
Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  p.  398.  An 
easement  In  gross,  as  the  term  is  now  com- 
monly used,  Is  a  mere  personal  right  In  the 
land  of  another,  while  an  easement  appurte- 
nant Is  on  Incorporeal  right  which  Is  at- 
tached to  and  belongs  to  some  greater  or  so- 
perior  right  Id.  p.  403.  In  determining 
whether  a  right  granted  Is  appurtenant  or 
in  gross,  courts  must  consider  the  terms  of 
the  grant  the  nature  of  the  right  >nd  the 
surrounding  circumstances;  giving  effect  aa 
far  as  i>os8lble  to  the  legally  ascotalned 
Intoition  of  the  parties,  but  favoring  always 
the  construction  of  the  grant  aa  of  an  ease- 
ment appurtenant  rather  than  of  •  ri^t  Id 
gmsa    14.  PL  40S;  Waabb.  BaMoa.  SSi    Tfa* 
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present  case  Is  not  tree  from  dlfficnlty,  and, 
before  deciding  It,  we  have  examined  many 
dedBlons.  Among  these  Is  the  case  of  Merri- 
man  y.  Russell,  65  N<  C.  470,  in  whicb  one 
party  liad  by  deed  "bargained  and  sold  as 
macb  of  my  land  •  •  •  a*  will  conven- 
iently coDvey  the  water  to  a  ■awmill,  so  as 
to  be  to  his  [grantee's]  profit  and  advantage." 
The  court,  after  considering  the  terms  of 
tbe  Instrument  In  the  light  of  the  facts  ex- 
'iBtlng  at  the  time  of  its  execution,  came  to 
the  conclusion  that  as  the  professed  purpose 
was  to  convey  water  to  a  mill,  and  as  few 
would  be  at  the  expense  of  erecting  a  mill 
If  the  water  supply  depended  upon  the  un- 
certainty of  It^e,  the  intention  was  to  make 
the  easement  appurtenant  to  tho  mill,  and 
that  the  heirs  and  assigns  of  the  grantee 
were  entitled  to  enjoy  the  easement  as  long 
as  they  continued  to  operate  tbe  mlO.  This 
case  was  approved  and  followed  in  Hall  t. 
Tomer,  110  N.  C.  292,  1«  8.  B.  79L  In  the 
latter  case.  Hall  and  Turner  entered  into  a 
written  agreement,  under  seal,  "that  the  said 
Hall  agrees  and  consents  for  the  said  Turner 
to  back  wat»,  if  necessary,  np  Into  his  fleM 
[on  certain  conditions].  •  •  •  This  agree- 
ment to  remain  good  so  long  as  Turner  keeps 
ur  a  mill  at  the  Wagoner  place;  afterwards 
tc  be  null  and  void."  Following  the  reoson- 
i'^k  i^  the  Merrlman  Case,  and  calling  at- 
tention to  the  absence  of  language  plainly 
restricting  the  grant  to  the  life  of  the  gran- 
tee, the  court  concluded  that  it  was  not  the 
intention  of  the  parties  that  Turner  should 
have  a  mere  personal  right,  but  that  the 
easement  should  descend  with  the  land  to 
the  heirs  of  Turner,  who  would  hold  in  it  a 
base  or  qualified  fee,  as  had  their  ancestor. 
In  liide  V.  Hadley,  86  Ala.  627,  76  Am.  Dec. 
888,  certain  land  was  devised  to  s  daughter 
of  the  testator,  and  the  will  contained  a 
provision  that  the  devisee  (naming  her) 
should  have  a  wagon  road  to  this  land  allot- 
ted to  her,  free  of  cbarge,  over  other  lands 
lying  between  it  and  the  public  road,  and  de- 
vised to  other  children.  The  court  held  that 
this  right  of  way  was  an  easement  appurte- 
nant to  the  land  devised  to  the  daughter, 
and  not  a  right  in  gross,  and  passed  by  a 
conveyance  of  the  land  to  tbe  alienee  without 
express  mention  of  the  appurtenances.  In 
KarmuUer  v.  Krotz,  18  Iowa,  852,  two  ten- 
ants in  common  partitioned  their  land  by  a 
written  contract  signed  by  both  parties. 
This  contract  contained  the  following  stipu- 
lations: "John  has  the  privilege  of  a  road 
and  landing  upon  the  bank  of  the  Mississippi 
river  at  or  near  the  mouth  of  Cattese  creek." 
"It  is  further  Astinctiy  understood  that  the 
said  John  Krotz  shall  have  the  privilege  of 
a  road  through  the  land  of  the  said  Bemhart, 
so  as  to  enable  him  to  take  the  nearest  and 
best  road  to  Dubuque."  John  subsequentiy 
conveyed  these  lands  to  the  plaintiff,  making 
no  mention  of  these  rights  of  way.  The 
eonrt  carefully  considered  the  terms  of  the 
contract,  and  studied  them  In  the  U^t  of 


the  circumstances  which  surrounded  the  par- 
ties at  the  time  of  its  execution.  Attention 
was  called  to  the  fact  that  in  Iowa,  as  In 
Georgia,  there  is  a  statute  which  provides 
that  the  term  "heirs,"  or  other  technical 
words  of  inheritance,  is  not  necessary  to 
create  and  convey  an  estate  in  fee  simple; 
the  deduction  being  that  the  words  "heirs" 
or  "assigns"  would  not  be  absolutely  essen- 
tial in  order  to  moke  a  right  of  way  appurte- 
nant to  the  land.  It  was  held  that  the  use 
of  the  word  "privilege,"  and  the  provision 
that  the  light  was  "to  enaUe  him  to  take 
the  nearest  and  beat  road,"  did  not  show  an 
intention  to  make  tha  riffht  personal  merely, 
bat  that,  nnder  a  proper  construction,  the 
contract  created  an  easement  appurtenant  to 
the  land.  Tbe  court  then  said,  speaking 
through  Dnion,  7.:  "If  •  •  •  the  road 
was  not  a  personal  prlTUege^  bnt  one  annex- 
ed to  the  land,  then  tt  is  appurtenant,  and 
wll!  pass  to  the  heir,  or  by  a  devise  or  con- 
veyance of  tbe  land,  althou^  not  particu- 
larly spedlled  in  the  wOl  or  deed.  The  use 
of  the  word,  ^ppurtenanceif  Is  not  necessary, 
for,  being  an  Incident,  It  passes  with  the 
grant  of  tbe  principal  thing." 

In  the  light  of  these  aotborltiea,  we  think 
the  right  of  way  granted  by  Btovall  was  not 
personal,  but  was  appurtenant  to  the  quarry. 
A  right  of  way  in  gross  is  personal  to  the 
grantee,  and  Is  not  appurtenant  to  any  other 
premises,  while  in  the  case  of  an  easement 
appurtenant  there  is  always  a  dominant  ten- 
ement It  was  argued  here  that  the  estate 
of  Swift  *  Btheridge  In  the  quarry  was  it- 
self an  incorporeal  right,  and  that  an  ease- 
ment cannot  be  appurtenant  to  incorporeal 
property.  Hlven  conceding  that  an  easement 
appurtenant  must  be  imposed  for  the  benefit 
of  corporeal  property,  the  doctrine  can  have 
no  application  in  the  present  case,  for  Swift 
ft  Btheridge  had  not  merely  a  mining  or 
quarry  right  in  the  land  of  the  purchase  of 
tiie  right  of  way,  but  a  deed  to  the  rocks 
or  stone  on  such  land,  together  with  the 
right  to  quarry  and  remove  it  Their  prop- 
erty was  therefore  corporeal,  and  such  as 
might  be  a  dominant  tenement  if  the  ease- 
ment wera  granted  for  its  benefit  "Private 
ways  are  never  presumed  to  be  personal 
when  they  can  be  construed  to  be  appurte- 
nant to  the  land."  Taylor  t.  Dyches,  68  Ga. 
466.  If  the  right  granted  is  in  its  nature 
an  appropriate  and  useful  adjunct  of  the  es- 
tate of  the  grantee,  and  there  Is  nothing  to 
show  an  Intention  to  create  a  mere  personal 
right  the  easement  should  be  held  to  be 
appurtenant  10  Am.  *  Eng.  Enc.  Law  (2d 
Ed.)  p.  406.  The  grantees  here  owned  a 
quarry.  This  quarry  vias  near  a  railroad 
track,  but  separated  from  it  by  the  land  of 
StovalL  That  the  stone  quarried  might  be 
easily  and  readily  removed  to  the  railroad, 
a  right  of  way  over  Stovall's  land  was  neces- 
sary. The  land  over  which  the  right  of  way 
was  granted  by  Btovall  was  rough  and  nn- 
areo,  and  of  practically  ■•  Taloe  Independ- 
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eotly  of  its  oonnectton  with  the  qaany.  The 
grantees  paid  for  the  right  of  way  a  tram 
far  In  excess  of  the  real  value  of  the  land 
for  any  other  pnrposes,  constructed  over  It 
a  spur  track  to  the  railroad,  and  operated 
the  stone  QUarry.  Is  It  reasonable  to  suppose 
that  this  would  hare  been  done  If  It  was 
understood  that  the  right  of  way  was  to  ex- 
ist only  during  the  life  of  the  partnership 
as  such,  and  while  the  firm  operated  the 
quarry?  Is  it  not  much  more  reasonable  to 
suppose,  In  view  of  all  the  then  existing 
facts,  that  the  parties  intended  that  the  right 
of  yr&y  should  continue  during  the  Ifle  of 
the  enterprise,— for  all  the  time  the  quarry 
was  worked,  whether  by  Swift  &  Eltheridge, 
or  by  their  successors  In  title?  And  even 
without  regard  to  the  extrinsic  facts,  does 
not  the  Instrument  itself  show  that  the  right 
of  way  was  granted  for  the  benefit  of  the 
quarry,  and  not  for  the  benefit  of  the  gran- 
tees, except  In  connection  with  the  quarry? 
To  us  it  appears  that  the  Intention  was  to 
create  an  easement  for  the  benefit  of  the 
quarry,  and  not  of  the  grantees  personally; 
that  this  easement  was  an  appropriate  and 
useful,  If  not  a  necessary,  adjunct  of  the 
quarry;  that  It  was  useful  to  the  grantees 
for  no  other  purpose,  and  could  be  used  by 
them  for  this  purpose  only;  that  the  words 
"when  Swift  &  Btheridge  get  through  using 
said  road  In  working  quany"  were  Intended 
to  mean  "when  the  operation  of  the  quarry 
la  at  an  end";  that  there  la  nothing  In  the 
instrument  which  plainly  restricts  the  right 
of  way  to  the  duration  of  the  partnership, 
and  the  operation  of  the  quarry  by  the  part- 
nership. We  therefore  hold  that  the  right 
of  way  was  an  easement  appurtenant  an- 
nexed to  the  quarry  so  aa  to  pass  with  it  to 
the  successors  In  title  of  Swift  &  Btheridgei 
This  easement  is,  of  course,  qualified,  and 
may  be  determljied  by  the  abandonment  of 
the  quarry,  or  by  the  cessation,  from  any 
cause,  to  work  the  quarry.  While  the  quar- 
ry Is  worked  by  the  successors  of  Swift  & 
Btheridge,  they  are  entitled  to  use  the  right 
of  way  granted  by  StoralL  The  Judge  did 
rot  err  In  directing  a  verdict  against  the 
plaintiff. 

Judgment  afilrmed.  AH  the  Jostloes  con- 
curring, except  LUMPKIN,  P.  I,  abaent  oo 
account  of  atekneaa. 


(116  Ga.  873) 

OABB  v.  BBBBT,  SberUt 
CSnpreme  Court  of  Georgia.    Oct  29, 19Q9L) 

BHEBITF— RUUI  BT  UKIH  OT  DBFENDAMT  VK 
FI.    FA.-TrrLB  TO  8I7RFLUB. 

1.  A  sho'ift  is  not  subject  to  rule  by  a  party 
alleging  that  he  Is  the  son  and  sole  heir  at  law 
of  a  defendant  la  fl.  fa.,  upon  the  theory  that 
the  sheriff  has  lii  Us  hands  a  snrplns  arising 
from  the  sale  of  the  decedent's  property  under 
a  Judgment  snblectittg  the  properly  because  of 
a  security  deed  given  by  the  testator  tai  his 
Ufetfana,  airf  that  than  ara  w>  debta  doa  hr  hia 


2.  Under  the  allegations  o<  the  petition, 

in  connection  with  the  will,  a  copj  of  whldi  Is 
attached  to  the  petition,  the  title  to  this  sur- 
plus, if  any,  was  in  the  trustee  under  the  wlU, 
and  wonid  be  controlled  by  its  terms. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Hancock  oona* 
ty;  EL  M.  Holden,  Judge. 

Petition  of  J.  H.  Carr  tor  a  rule  on  W. 
H.  Berry,  sheriff.  Petition  denied,  axid  peO- 
tloner  brings  errw.    Affirmed. 

W.  H.  Burwell  and  B.  H.  Lewla,  (or  pUI» 
tiff  In  error. 

ADAMS.  J.  Carr  brought  a  petition  for 
a  rule  agalnat  the  abariff  of  Hancock  ooa» 
ty,  setting  up  the  will  of  his  father,  Joalah 
Carr,  which  be  alleged  had  been  -duly  ptth 
bated,  but  was  no  longer  represented,  bo* 
cause  the  executor  namied  therein  had  ra> 
nounced  his  right  to  qualify,  and  the  ad- 
ministrator with  the  will  annexed  had  been 
removed;  that  there  were  no  debts  against 
the  estate  of  his  father,  except  a  small  exe- 
cution; that  petitioner  was  hia  sole  heir  at 
law;  that  certain  real  estate  conveyed  by 
bis  father  during  his  lifetime,  and  after  mak- 
ing the  will,  to  secure  an  indebtedness,  bad 
been  sold  at  the  instance  of  the  creditors, 
after  appropriate  proceedings,  and  there 
would  be  a  surplus  in  the  hands  of  the  sher- 
iff, which  he,  as  tiie  sole  heir  at  law,  claim* 
ed,  and  to  recover  which  he  sought  a  rule 
against  the  sheriff.  The  copy  of  the  will 
attached  ahowed  that  the  testator  had  de- 
vised all  of  his  real  estate  to  a  named  trus- 
tee, in  trust  tar  the  petitioner  during  hia 
life,  but  with  provision  for  a  wife  or  chil- 
dren in  the  event  ttie  petitioner  should  mar- 
ry and  leave  any  surviving  him.  There  waa 
no  provision  in  the  wlU  affecting  povonal 
property,  and  the  theory  of  the  petiticMier 
seems  to  have  been  that  the  legacy  to  him 
was  adeemed  by  the  conveyance  of  the  pnH>- 
erty  for  the  purpose  of  security,  and  that 
the  balance  of  the  money  In  the  handa  at 
the  sheriff  was  personal  property,  and  there- 
fore not  affected  by  the  will. 

1.  Even  if  it  were  true  that  there  waa  a 
balance  in  the  hands  of  the  sheriff,  and  thia 
balance  was  not  oi)erated  upon  In  any  way 
by  the  will  of  the  testator,  the  Judgment  of 
the  court  below  dismissing  the  petition  would 
be  sound.  Section  836S  of  the  Civil  Cods 
provides  that:  "Upon  the  death  of  the  own- 
er of  any  estate  In  realty,  which  estate  ma- 
▼iyea  him,  the  title  vests  hnmedlately  In  bla 
heira  at  law.  The  title  to  all  other  prop- 
erty owned  by  him  vests  In  the  admlniatra- 
tor  of  his  estate  for  the  benefit  of  the  helia 
and  creditors."  The  next  two  aectiona  pro- 
vide for  the  right  of  the  wife  and  husband, 
reepectively,  to  take  poasesslon  of  pnverty. 
under  the  conditions  named,  without  admtai- 
latratlon.  Section  8867  provldea  that:  *<Dp- 
on  the  appohitment  of  an  admlnlatrator,  the 
right  to  the  poaaeaaloa  of  the  whole  estate 
la  la  him,  and  ao  long  aa  antdi  admlnlatrator 
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contliniei;  tbc  rlgM  to  recuiw  possesBion  of 
tbe  estate  from  tbltd  persona  ia  aolely  In  bim. 
If  there  be  no  admlnlatratlon,  or  if  the  ad- 
ministrator appointed  consents  thereto,  tlie 
heirs  at  law  may  talce  possession  of  tbe 
laiids,  or  may  sue  therefor  in  their  own 
right"  These  sections  codify  familiar  gen: 
eral  principles  of  the  law.  It  is  well  settled 
that  the  law  lajns  hold  of  personalty,  and  de- 
p<»its  it  in  the  hands  of  its  own  appointed 
agencies  for  the  pnrpose  of  protecting  it 
against  the  title  of  the  heirs,  in  order  that 
tbe  debts  of  the  ancestor  may  be  paid.  This 
Is  the  general  rule,  and  tbe  exceptions  to  it 
are  carefully  guarded.  See  Worthy  t.  John- 
son, 8  Ga.  239;  Morgan  ▼.  Woods,  69  Oa. 
601;  Mason  v.  Fbre  Co.,  70  Oa.  607,  48  Am. 
Sep.  685.  If  tb6  estate  be  now  nnrepresent- 
ed,  no  reason  appears  why  there  should  not- 
be  an  administrator  with  the  will  annexed 
appointed.  If  the  proposition  noticed  be  true 
as  to  an  ordinary  suit,  it  is  particularly  tme 
that  this  petitioner  cannot  recover  this  mon- 
ey by  the  summary  remedy  of  a  role,  which 
conid  not  in  any  event,  be  used  for  a  pur- 
pose of  this  Und. 

2.  Tbe  ademption  in  this  case  was  not  com- 
plete, but  only  partlaL  The  party  who  gives 
a  security  deed  has  still  a  large  equitable 
Interest  In  tbe  property.  He  remains  hi  its 
possession,  and,  In  a  very  important  sense, 
is  its  owner.  Tbe  provisions  of  this  will 
would  be  operative  upon  the  balance  of  tbe 
money  In  the  hands  of  the  sheriff  arising 
from  the  sale  of  the  property  specifically  de- 
vised by  the  will.  It  may  also  be  noticed, 
in  conclusion,  that,  according  to  the  sheriff's 
answer,  there  were  quite  a  number  of  exe- 
cutions and  claims  against  the  estate  in  ad- 
dition to  the  small  Judgment  mentioned  by 
the  petitioner. 

Judgment  afiirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sicinesa. 


(116  Oa.  871) 

BBTMOBB  T.  ELBERT  OOUNTT. 

(Supreme  Court  of  Oeorgla.     Oct  29,  1902L) 

DBFBOnVB   BRIDOE^-INJURT  to  CilTTUt- 
FLBADINO. 

1.  A  declaration  which  asserts  a  primary  Ua> 
bOity  on  the  part  of  a  coonty  because  of  in- 
juries to  Uve  stock,  alleged  to  have  bean  dne 
to  the  defective  condition  of  a  bridge  over  a 
gnlly  or  gnlcli,  and  which  does  not  allege  that 
the  bridge  was  a  public  bridge,  and  that  it 
was  erected  after  uie  passage  of  the  act  ap- 
proved December  29,  1B8S,  was  properly  dis- 
missed on  demnrrer. 

(Syilabus  by  the  Court) 

Error  from  dty  court  of  Elberton;  P.  P. 
ProfDtt  Judge. 

Action  by  W.  O.  Seymore  against  Elbvt 
county.  Ftom  a  Judgment  dismissing  the 
eomplalst,  plaintiff  brings  error.    Afilrmed. 

JTas.  N.  Woriey,  for  plaintiff  In  errw.  W. 
D.  Tott  ft  Son,  Cor  defendant  In  enor. 


ADAMS,  J.  Beymore  sued  the  county  oC 
Elbert  upon  the  ground  that  his  live  stock 
and  wagon  were  injured  because  of  the  de- 
fective condition  of  a  bridge  built  over  and 
across  a  gully  or  gulch  in  tliat  county.  His 
petition  was  dismissed  on  demurrer,  and  a 
writ  of  error  is  filed  to  the  Judgment  of  tbe 
court  sustaining  the  demmrer. 

The  petition  alleges  a  primary  liability 
against  the  cotmty.  The  allegations  in  the 
declaration  are  that  petitioner's  wagon  was 
being  driven  along  a  public  road  in  tbe  coun- 
ty, wtiich.road  the  county  worked,  repabied, 
and  used  as  one  of  Its  public  toads,  and  across 
which  it  bunt  a  bridge  18  feet  long,  so  as  to 
span  a  gully  or  gulcb  18  feet  wide  croesing 
said  road.  It  Is  nowherie  stated  that  the 
bridge  was  a  public  bridge,  or  that  it  was 
erected  after  the  passage  of  the  act  approved 
December  29,  1888  (Acta  1888,  p.  39).  "A 
county  is  not  liable  to  suit  for  any  cause  of 
action  unless  made  so  by  statute."  Pol. 
Code,  I  SH.  'TTbe  coimty,  being  a  polittcal 
division  of  the  state,  is  not  liable  to  be  sued, 
tmless  special  authority  can  l>e  shown,  and  It 
Is  incumbent  upon  the  person  filing  the  suit 
to  bring  bis  case  within  the  legislative  an- 
thority  upon  which  he  relies  to  bring  suit." 
MiUwood  V.  De  Kalb  Co.,  106  Oa.  747,  32  S. 
B.  677.  In  view  of  these  principles,  tbe  dec- 
laration in  this  case  ought  to  have  distinctly 
and  clearly  shown  that  tbe  bridge  complained 
of  was  a  public  bridge,  within  the  meaning  of 
the  law.  Furthermore,  as  held  by  this  court 
In  the  case  of  Bibb  and  Crawford  Cos.  v.  Dor- 
•ey,  90  Oa.  72,  16  S.E.  647,  and  hi  subse- 
quent cases,  the  act  approved  December  29, 
1888,  the  passage  of  which  was  essential  to 
any  recovery  against  a  county  in  the  first  In- 
stance, is  not  applicable  to  any  county  bridge 
erected  before  the  passage  of  tbat  act  This 
being  true,  there  could  be  no  liability  set 
forth  in  the  petition  without  an  allegation  that 
the  bridge  was  erected  after  the  passage  of 
that  act  For  both  of  the  reasons  indicated, 
the  petition  was  fatally  defective,  and  waa 
properly  dismissed  on  demurrer. 

Judgbnent  affirmed.  AU  tbe  Jostlces  con- 
curring, except  LUMPKIN,  P.  i^  Hbaeat  M 
account  of  sickness. 


BALDWIN  v. 


ai6  Qb.  471) 

BALDWIN. 


(Snpieme  Court  of  Georgia.     Oct  30,  1002.) 

PBOCBBDINO  FOR  AlilMONT— SBBVICB  09 
NOnCB. 

L  The  provision  in  section  2467  of  the  Civil 
Code  for  three  days'  notice"  to  the  defendant 
in  a  proceeding  for  alimony  Instituted  onder 
that  section  contemplates  personal  service  of  a 
written  notice.  Leaving  such  notice  at  the  de- 
fendant's most  notorious  place  of  abode  is  fat- 
snfflcient  to  give  the  court  jorisdlction. 

(SyUabns  by  tbe  Court) 

Error  from  superior  ooart,  Gordon  eoonty; 
A.  W.  Bite,  Judge. 
Proceeding  by  Josephine  Baldwin  against 
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torn. 


Thomaa  BaMwln  (or  aUmonjr.  Judgment  tor 
plalntlfl,  and  defendant  brlnss  error.  &»■ 
▼ersed. 

Starr  ft  Brwln,  for  plalntUt  In  error.  W. 
B.  Bankln,  tor  defendant  In  error. 

SIMMONS,  C.  J.  A  iHnceedlnc  for  alimo- 
ny was  Instituted  by  Josephine  Baldwin 
against  her  husband,  Thomas  Baldwin,  nnder 
section  2467  of  the  Civil  Code.  The  Judge 
granted  a  rule  nisi,  and  process  Issued.  The 
sheriff  made  a  return  showing  that  he  bad 
"served  Thomas  Baldwin,  by  leaving  a  copy 
of  the  within  petition  at  bis  most  notorioua 
place  of  abode."  When  the  case  came  on  for 
trial,  counsel  for  the  defendant  moved  "to 
dismiss  the  plaintiff's  cause  of  action  on  tbe 
ground  that  there  had  been  no  personal  aenr- 
Ice  of  said  petition  on  defendant"  The  de- 
fendant did  not  appear  generally,  and  did  not 
waive  service.  The  judge  overruled  the  mo- 
tion to  dismiss,  and,  after  hearing  evidence, 
entered  up  a  judgment  against  the  defendant. 
Bzceptlon  is  taken  to  the  refosal  to  dismiss 
the  plaintiff's  action. 

Tbe  sole  question  to  be  determined  In  this 
case  la  whether  the  defendant  should  have 
been  served  personally,  or  whether  the  sub- 
stituted service,  by  leaving  a  copy  at  hla 
place  of  abode,  was  sufSdent  The  Code  sec- 
tion nnder  which  this  proceeding  was  Instl- 
tnted  provides  for  alimony  In  cases  where  the 
hnsband  and  wife  are  living  In  a  state  of 
•eparatlon,  and  there  Is  no  suit  for  divorce 
pending.  Under  its  provisions  the  judge  may 
grant  alimony,  in  term  or  vacation,  "upon 
tbree  days'  notice  to  the  husband."  No 
method  of  giving  this  notice  Is  prescribed. 
"Tbe  general  rule  In  regard  to  the  service  of 
process  or  legal  notice  Is  that  it  must  be 
served  personally  on  the  party  or  the  indlvld- 
oal  In  question,  onleaa  some  other  mode  la 
eepedally  provided  for  that  purpose  by  stat- 
ute, or  baa  been  otherwise  established  by  long 
and  recognised  practice  to  the  contrary."  19 
Enc.  PL  ft  Prac.  pp.  614,  620;  Wade,  Notice 
(2d  Ed.)  II  1137  et  seq.,  1.334  et  seq.  Our 
Olvll  Code  (section  4986)  provides  that  "leav- 
ing a  copy  at  the  defendant's  residence  shall 
be  a  sufSdent  service,"  but  tbe  context  makes 
It  obvlons  that  this  provision  Is  applicable  to 
those  Bolts  and  proceedings  only  which  are 
triable  at  a  regular  term  of  the  court,  and 
can  have  no  application  to  a  summary  rem- 
edy, such  as  the  one  Invoked  in  the  present 
case.  Not  more  than  three  days'  notice  la 
required  In  such  a  proceeding  as  the  jwesent, 
-HI  proceeding  which  Involves  tbe  property 
and  the  liberty  of  the  defendant;  and,  when 
tbe  l^Elalature  has  provided  for  notice  In 
terms  that  mean  personal  service,  it  cannot 
be  bdd  that  any  other  form  of  sendee  is  sufB- 
dent  Bubstltnted  service,  bj  leaving  the  no- 
tics  at  «M't  residence,  mlgbt  be  made  during 


the  defendant's  temponuy  itMenee  from 
home;  and.  In  tbe  absence  of  a  legislative 
provision  to  that  effect,  we  cannot  say  that 
such  service  would  give  the  court  Jurisdic- 
tion to  bear  and  determine  the  case  after 
tbree  days  had  expired.  The  Code  provides 
for  notice  to  the  defendant,  and  the  defend- 
ant himself  must  be  served  personally  with 
notice  before  the  court. can  acquire  jurisdic- 
tion to  proceed  with  the  case.  If  the  legis- 
lature desires  to  make  some  other  method  of 
service  suffldent,  substituted  service  may  be 
provided  for  by  statute,  as  has  been  done  In 
ordinary  suits.  In  tbe  absence  of  such  a  stat- 
utory provision,  service  by  leaving  a  copy  of 
the  petition  at  the  defendant's  most  notorious 
place  of  abode  Is  not  suffldent  Indeed,  it 
amounts  to  no  service  or  notice  at  alL  Hob- 
by V.  Bunch,  83  6a.  1,  10  S.  B.  118,  20  Am. 
St  Bep.  801.  For  these  reasons,  we  think 
that  there  was  no  sufficient  notice  given  to 
the  defendant  and  that  the  Judge  erred  in 
overruling  the  motion  to  dismiss  the  plain- 
tiff's action.  The  subsequent  ruling  made  on 
a  traverse  of  the  sherUTs  return,  and  the  evi- 
dence Introduced  hi  support  of  such  traverse, 
need  not  In  view  of  what  has  just  been  de- 
dded,  be  considered.  If  the  return  was,  on 
its  face,  Insuffldent  there  was  no  need  to 
traverse  It  and  all  that  was  done  by  the 
court  after  overruling  the  motion  to  dismiss 
was  nugatory. 

Judgment  reversed.  All  tbe  justices  con- 
curring, except  "LVJdPKlN,  P.  JT.,  absent  on 
account  of  sickness. 


on  Q».  470> 

SOtTTHEBN  BY.  CO.  v.  HHjU 
(Supreme  Court  of  Georgia.    Oct  90.  IMS.) 

KAILROADS— KILUNO    STOCK— FRBSUHPTIONa. 

1.  The  killhir  of  the  Uve  stock  by  the  train 
of  the  plaintiff  in  error  being  admitted,  and 
the  presumption  being  against  the  company, 
this  court  Is  not  prepared  to  say,  in  the  light 
of  the  entire  testimony,  the  verdict  of  the  Jury, 
and  ita  approval  by  the  presiding  judge,  that 
this  presumption  was  so  clearly  overcome  as 
to  require  tbe  reversal  of  the  Judgment  of  the 
court  below,  overruling  the  motion  for  a  new 
trial  based  on  the  general  grounds. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court  Gordon  eonnty} 
W.  M.  Henry,  Judge. 

Action  by  J.  W.  HUI,  Jr^  against  .tbe 
Sontbem  Ballway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Shumate  ft  Maddox  and  Harkins  ft  Dodd, 
for  plahitlff  in  error.  Starr  ft  Brwln,  for 
defendant  in  error. 

PBB  OUBIAM.   Judgment  affirmed. 

LUMPKIN,  P.  i^  absent  am  aeoooat  «r 
stcknesa. 
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MORBISON  T.  WHITESma 
(Snpreme  Court  of  Georgia.    Oct  80,  1902.) 

4UITCLAIM     DEBD— AFTBR-ACQUIKBD    TITIA- 
BSTOPPEIj. 

1.  The  execatlon  and  delivery  of  an  instra- 
ment  In  writing  by  which  a  purchaser  of  land 
•old  under  a  tax  ezecntion  released  and  quit- 
claimed to  one  who  claimed  to  be  its  owner, 
made  within  the  period  in  which  the  law  gives 
to  the  owner  a  right  to  redeem  the  same,  the 
consideration  for  which  was  the  amount  of  the 
tax.  with  interest  and  penalty  as  fixed  by  law, 
created  no  new  title  In  the  owner,  passed  no 
other  interest  of  the  maker  than  that  acquired 
nuder  the  tax  sale,  and  did  not  estop  such 
maker  from  thereafter  setting  up,  as  against 
the  grantee,  a  claim  to  the  laud  acquired  subae- 
qoently  to  the  execution  of  the  quitclaim  deed. 

(Syllabus  by  the  Ck>art) 

Error  from  superior  court,  Dade  county; 
A.  W.  FIte,  Judge. 

Action  by  W.  G.  Morrison  against  H.  h, 
Wlilteslde.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

B.  T.  Brock  and  J.  P.  Jaooway,  for  plain- 
tiff in  error.  Payne  A  Payne,  tat  d^endant 
in  error. 

LITTLE,  J.  The  recwd  before  as  nuUces 
the  following  case:  Morrisor  inatitnted  an 
action  against  Mrs  Wliitealde  to  recover  a 
one-fourth  interest  in  lot  of  land  No.  52  In 
the  Tenth  district  S'onrtb  section,  of  Dade 
county  anb  for  mesne  proflta.  Defendant 
denied  tliat  the  plaintiff  held  title  to  any  part 
of  sail!  lou  and  alleged  tlut  he  was  not  en- 
titled to  possession.  It  appeared  that  James 
'Cammiiigs  was  the  common  grantor  of  eacli 
of  the  parties,  and  that  in  1887  be  conveyed 
th»  wiiole  of  the  lot  to  Hugh  Whiteside  and 
J  M.  Tumey,  and  that  on  February  26,  1888, 
Tumey  and  wife  conveyed  a  one-fourth  in- 
terest in  the  same  to  Morrison,  the  plaintiff. 
It  was  shown  on  the  part  of  the  defendant 
that  the  lot  of  land  in  question  was  offered 
for  sale  by  the  sheriff  of  Dade  county  under 
an  execution  issued  by  the  tax  collector  of 
that  county  against  the  lot  as  nnreturned 
wild  land,  and  that  plaintiff  became  the  pur- 
chaser at  a  sale  which  waa  held  in  August, 
1896,  and  that  on  August  27,  1896,  he  exe- 
cuted to  Mrs.  Whiteside,  the  defendant  bis 
quitclaim  deed  to  said  lot  Plaintiff  objected 
to  the  introduction  of  the  deed  from  the 
sheriff  to  Morrison,  and  also  to  the  introduc- 
tion of  the  tax  execution  which  accompanied 
the  deed;  the  grounds  of  objection  being 
that  the  execution  did  not  recite  that  the 
taxes  upon  the  land  were  due  and  unpaid. 
He  also  objected  to  the  admission  of  the 
deed  on  the  ground,  that  it  recited  that  the 
land  had  been  advertised  for  SO  days,  where- 
as the  law  prescribes  that  such  advertise- 
ment shall  be  made  for  80  days,  and  for  the 
reason  that  it  did  not  show  that  the  lot  had 
been  offered  for  lease,  nor  for  sale  in  frac- 
tional parts.  Thore  was  other  evidence  show- 
ing that  the  advertisement  bad  not  been 
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made  for  90  days.  From  tba  tvldence  of 
the  plaintiff,  which,  so  f ar  aa  appears  In  Uie 
record,  was  onchaUenged  and  uncontrovert- 
ed,  it  appeared  tliat  the  sale  was  made  by 
the  sheriff  for  taxes  for  the  year  1896,  and 
that  after  the  sale,  and  purchase  by  the 
plaintiff,  the  defendant  through  her  agent 
redeemed  from  him  the  land  so  sold,  chiim- 
Ing  to  tie  the  owner  of  a  part  or  the  whole 
of  the  lot;  that  in  consequence  thereof  he 
made  to  her  a  quitclaim  deed.  There  was 
uncontradicted  evidence  also  to  the  effect 
that  the  land  was  reasonably  worth  $1,000; 
that  it  was  not  wUd  land,  but  a  part  of  it 
was  cleared,  and  buildings  had  been  erected 
thereon;  and  that  it  had  been  cultivated  and 
the  buildings  erected  for  as  much  as  20 
years.  The  trial  Judge  directed  a  verdict  in 
favor  of  the  defendant  and  to  such  direc- 
tion, and  the  finding  of  the  Jury  in  accord- 
ance therewith,  Morrison  excepted. 

It  cannot  be  contested  that  und«'  the  evi- 
dence which  appears  In  the  record,  the  plain- 
tUf,  when  he  concluded  tils  evidence,  bad 
made  a  prima  facie  case  to  recover  an  un- 
divided one-fonrth  interest  in  the  land.  It 
is  claimed,  however,  that  this  right  of  re- 
covery was  defeated  by  the  exhibition  of  the 
quitclaim  deed  which  Morrison  had  made  to 
the  defendant  in  August  1896,  and  that  even 
if  Morrison  had  shown  that  he  acquired  title 
in  1888,  he  was  estopped  from  asserting  it 
against  the  defendant  Section  3609  of  the 
Civil  Code  recognizes  and  declares  a  funda- 
mental rule  of  the  law  of  estoppel  when  it 
provides  that  the  maker  of  a  deed  cannot 
subsequently  claim  adversely  to  his  deed  un- 
der a  title  acquired  since  the  making  there- 
of. He  is  estopped  from  denying  his  right 
to  sell  and  convey.  As  a  corollary  to  the 
proposition,  counsel  for  the  defendant  in  er- 
ror cites  as  a  rule.  laid  down  by  Mr.  Wash- 
bqme.  In  his  treatise  on  Real  Property,  that 
"a  quitclaim  deed  passes  the  title  of  the  ven- 
dor as  effectually  as  it  could  with  covenants 
of  warranty.''  To  meet  this  contention.  It 
was  insisted  that  the  tax  sale  at  which  Mor- 
rison became  the  purchaser  waa  void  for 
want  of  proper  advertisement;  that  the  land 
waa  sold  aa  wild  land,  when  it  really  was 
not;  and  that  the  conveyance  made  there-  - 
under  carried  no  title.  While,  for  a  number 
of  reasons.  It  appears  that  the  sale  was  ir- 
regular, and  not  made  in  accordance  with 
law,  and  that  no  title  vested  in  Morrison 
nnd»  the  deed  made  by  the  sheriff  in  1896, 
it  is  not  necessary  that  this  point  be  con- 
aldered  or  passed  upon,  for  the  reason  that 
the  question  is  not  what  title  Morrison  ac- 
quired by  the  sherlfTs  sale,  but  whether  the 
quitclaim  deed  made  by'  him  to  Mrs.  White- 
side In  1896  operated  as  an  estoppel  from  the 
assertion  by  him  against  the  defendant  of  the 
title  which  he  acquired  in  1898,  without  re- 
gard to  whether  he  had  taken  any  title  un- 
der the  tax  sale.  It  is  conceded  that  the 
instrument  was,  in  form  and  effect  a  quit- 
claim by  Morrison  in  favor  of  Mrs.  White- 


Digitized  by 


v^oogle 


730 


4M  SODTHBASTEBN  BBPORTBR. 


fOa. 


Blda  to  tliB  land  In  question.  The  coaten- 
tloB  made  that  a  qvitdalm  deed  haa  tbe 
same  effect  aji  a  deed  of  conveyance  with 
covenants  of  warranty  la  not  sound.  The 
rule,  as  stated  by  Mr.  Washbume,  as  will  be 
found  In  the  third  volume  of  his  treatise 
on  Real  Property  (section  2239),  Is  this,  the 
italios  being  ours:  "If  the  grantor  have  a 
title  to  the  landt  a  deed  of  qoitclaim  is  just 
as  effective  to  pass  that  title  as  a  deed  with 
covenauta  of  warranty."  The  rule  In  rela- 
tion to  estoppels  which  arise  from  former 
conveyances  Is  treated  by  the  same  author 
in  section  1915  of  the  same  volume.  After 
declaring  that  some  forms  of  conveyance 
operate  as  an  estoppel  against  those  who 
make  them,  he  says  in  section  1916:  "There 
are  various  reasons  why  a  deed  of  simple 
release  passes  only  such  Interest  oc  estate  as 
the  releaser  has  at  the  time,  and  never  oper- 
ates by  way  of  estoppel  to  convey  any  in- 
terest which  be  may  afterwards  acquire." 
And  from  a  number  of  adjudicated  cases 
and  law  writers  he  announces  the  doctrine 
to  be  this  in  section  1917:  "In  one  sense  s 
deed  of  acquittance  or  release  may  be  said 
to  be  an  estoppel,  as  It  is  a  valid  and  final 
bar  to  all  existing  claims,  and  all  the  poe- 
EibiUtles  arising  from  previous  contracts  of 
which  it  imports  a  relinquishment,  [but]  It 
cannot  affect  rights  of  which  the  foundation 
Is  laid  afterwards."  Mr.  Devlin,  In  note  1 
to  section  27  fit  the  first  volume  Of  his 
treatise  on  the  Law  of  Deeds,  cites  numer- 
ous cases  which  on  examination  have  been 
found  to  support  tbe  principles  which  he  an- 
nounces in  the  following  language:  "A  quit- 
claim deed  purports  to  release  and  quitclaim 
only  whatever  interest  the  grantor  possesses 
at  the  time.  By  the  use  of  this  form  of 
conveyance  he  does  not  thereby  affirm  the 
possession  of  any  title,  and  Is  not  precluded 
from  subsequently  acquiring  a  valid  title,  and 
from  attempting  to  enforce  It;  and,  con- 
versely, a  grantee  In  a  quitclaim  deed  may 
deny  tliat  he  received  any  estate  by  tbe 
deed."  In  Johnson  v.  Williams,  37  Kan.  179. 
14  Pac.  637,  1  Am.  St  Rep.  231,  the  court 
expressly  ruled  that  "a  quitclaim  deed  will 
not  estop  the  maimer  thereof  from  afterwards 
purchasing  or  acquiring  an  adverse  title  or 
interest,  and  holding  it  as  against  his  gran- 
tee," for  which  proposition  a  number  of  cases 
are  cited.  See,  also,  Bruce  v.  Lul^e,  9  Kan. 
201,  12  Am.  Bep.  491.  It  b^ng  conceded 
that  the  Instrument  relied  on  to  woric  an  es- 
toppel in  this  case  is  in  the  form  of  a  release 
or  quitclaim  deed.  It  would  seem  that  the 
contention  of  the  defendant  cannot  prevail. 

There  Is,  however,  another  equally  as  good 
reason  why  Morrison  would  not  be  estopped 
by  tbe  qnitdolm  deed  to  Mrs.  Whiteside.  It 
Is  practically  conceded— certainly  not  denied 
—that  tbe  execution  of  that  instrument  was 
brought  about  by  an  application  of  Mrs. 
Whiteside  to  redeem  the  land  which  Mor- 
rison had  bought  at  the  tax  sale.  Whether 
It  be  true  that  she  was  so  Interested  In  it 


as  owner  as  to  have  this  right  is  not  the 
question,  because  the  evidence  Shows  that 
she  represented  herself  to  be  the  owner.  In 
whole  or  In  part,  and,  as  such  owner,  dafan- 
ed  the  right  of  redemption.  Consequently 
she  would  not  now  be  heard  to  question  her 
ownership.  Having  a  claim  on  the  land  as 
owner,  she  had  the  right  to  redeem  on  pay- 
ment to  the  purchaser  of  the  amount  of  tax, 
the  interest,  and  the  penalty  which  the  law 
fixes.  Not  only  so,  but,  even  if  Marrtson 
acquired  a  title.  It  was  In  subordination  to 
this  right  of  Mrs.  Whiteside;  and,  untU  the 
expiration  of  the  period  which  the  law  fixes 
in  which  she  might  exercise  this  right,  her 
title  as  owner  was  not  devested.  The  pur- 
chase by  Morrison  gave  him  an  inchoate 
right  to  the  land,  which  would  not  ripen  Into 
absolute  title  until  the  expiration  of  the  time 
during  which,  Mrs.  Whiteside  had  the  right 
to  defeat  it  by  redemption.  If  these  propo- 
sitions are  correct,  then  It  was  tbe  legal  duty 
to  accept  the  amount  which  .the  law  fixed, 
on  tender  of  the  same  by  Mrs.  Whiteside. 
Hence,  in  such  acceptance  his  Inchoate  right 
acquired  by  the  purchase  was  extinguished, 
and,  as  a  matter  of  law,  Mrs.  Whiteside  be- 
came entitled  to  have  from  Morrison  evi- 
dence of  that  extinguishment.  In  this  case 
It  came  In  the  form  of  a  quitclaim  deed. 
By  the  execution  of  such  an  instrument 
Morrison  conveyed  no  title  to  Mrs.  White- 
side. He  had  none.  It  was  already  vested 
In  her,  and  the  effect  of  the  tax  sale  was 
one  to  defeat  it.  If  she  failed  to  redeem. 
Judge  Cooley,  in  his  work  on  Taxation  (page 
542),  says,  when  treating  on  this  subject: 
"The  purchaser  has  no  title  to  the  land  un- 
til the  time  for  redemption  has  expired.  He 
has  consequently  no  constructive  possession 
of  the  premises,  and  no  more  right  to  go 
'upon  and  make  use  of  them  than  any  stran- 
ger to  the  title  would  have."  Again,  tbe 
same  author,  on  page  543  of  the  same  work. 
says:  "Redemption  gives  no  new  title.  It 
simply  relieves  the  land  from  the  sale  which 
had  been  made."  And,  "If  the  purchaser  bad 
any  other  title  or  interest  In  the  land  be- 
sides that  redeemed  from,  it  remains  entire- 
ly unaffected.  His  acceptance  of  the  re- 
demption money  cannot  estop  him  from  set- 
ting it  up  and  relying  upon  It"  Mr.  Black. 
in  section  348  of  his  work  on  Tax  Titles, 
declares:  "The  privilege  of  redemption,  then. 
Is  an  act  of  grace,  affording  the  taxpayer  a 
last  chance  to  retrieve  his  misfortunes,  re- 
pair his  negligence,  or  correct  his  mistake. 
If  accomplished  with  a  due  regard  to  all  the 
requirements  of  the  statute.  It  will  annihilate 
the  interest  of  the  tax  purchaser,  expunge 
the  Incumbrance  of  the  tax,  and  restore  the 
estate  to  the  position  it  would  have  occupied 
had  the  tax  been  paid  when  due."  The  same 
author,  in  section  377  of  the  same  work,  de- 
clares, on  authority,  that  "where  a  tax  pur- 
chaser, upon  claim  of  a  right  to  redeem,  con- 
veys or  assigns  the  legal  title  to  tbe  claim- 
ant; on  receiving  tbe  amount  of  the  redemp- 
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Hon  money,  the  traiunctloii  la  a  redemption, 
and  the  oonv^ance  or  assignment,  as  sncb, 
passes  no  title."  In  the  case  of  Irey  t.  Orlf- 
fln.  M  6a.  688,  21  S.  E.  709,  this  conrt  mied 
that  "one  who,  as  owner,  redeems  land  sold 
for  taxes,  within  the  time  limited  by  law, 
acquires  no  title  to  the  land  by  reason  of 
the  act  of  redemption  of  a  conveyance  made 
to  him  founded  upon  and  recognizing  his 
dght  to  redeem."  So,  by  the  execution  of 
tlie  convieyance  in  this  case,  Mrs.  Whiteside 
acquired  no  more  title  than  she  had  before. 
If  she  acquired  none,  Morrison  passed  none. 
As  to  the  latter,  the  effect  of  the  Instrument 
was  to  extinguish  an  Inchoate  right  which 
before  that  time  he  held  by  his  purchase  at 
the  tax  sale.  The  conclusion  is  inevitable 
that  this  Is  not  the  kind  and  character  of  a 
deed  which  precludes  the  maker  from  there- 
after asserting  a  claim  to  the  pn^rty  sold, 
under  a  title  acquired  subsequent  to  Its  exe- 
cotion.  Inasmuch  as  the  plaintiff  In  the 
trial  of  the  case  was,  nnder  the  evidence  as 
It  appears  In  the  record,  entitled  to  recover 
an  undivided  one-fourth  Interest  In  the  land, 
and  as  the  defenses  thereto  were  not  snffl- 
cient  in  law  to  bar  this  right,  the  trial  Judge 
erred  in  directing  a  verdict  for  the  defend- 
ant 

Judgment  reversed.  AH  the  Justices  con- 
curring, except  LUMPKIN,  P.  J,,  absent  on 
aeooont  of  sickness. 
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<8Bpreme  Conrt  of  Georgia.    Oct.  SO,  1902.) 

TAX  BAIiS-RIOHTS  OV  POBCHASBB. 

1.  The  purchaser  of  land  at  s  tax  sale  la  not 
entitled  to  be  placed  in  possession  until  after 
the  time  for  redemption  has  expired. 

(gyllabaa  by  the  Court.) 

Brror  from  superior  conrt.  Murray  connty; 
A.  W.  Flte,  Judge. 

Action  by  D.  M.  BIrod  against  W.  0. 
Groves  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    AfQrmed. 

8.  T.  Gourdlne  and  B.  J.  ft  3  McCamy, 
for  plaintiff  In  error.  O.  N.  King,  for  defend- 
ants In  error. 

COBB,  J.  This  was  a  salt  upon  a  aher- 
UFs  bond.  The  petition  alleged*  that  the 
sheriff  had  levied  a  tax  execution  upon  a 
tract  of  land,  and  had  sold  the  same  In  the 
manner  prescribed  by  law,  and  that  after 
the  sale,  and  before  the  time  for  redemption 
bad  expired,  the  sheriff  had  ejected  the  de- 
fendant in  tbe  tax  execution  from  the  prem- 
ises, and  placed  the  purchaser  at  the  tax 
sale  In  possession.  It  was  alleged  that  this 
constitnted  a  breach  of  the  bond.  The  de- 
fendants demurred  to  the  petition  npon  the 
ground  that  under  the  law  of  this  state  it 
was  the  duty  of  the  sheriff,  upon  the  appli- 
cation of  the  purchaser  at  the  tax  sale,  to 
place  him  In  possession  of  the  property  at 


any  time  after  tlie  sale  had  taken  place  and 
a  deed  had  been  delivered.  The  Judge  sus- 
tained the  demurrer  and  dismissed  the  case. 
The  plaintiff  excepted. 

What  ^ect  has  a  tax  sale  of  land  npon  the 
title  to  the  property  and  the  right  of  posses- 
sion T  Is  the  right  of  the  purchaser  to  the 
possession  of  the  property  postponed  until 
after  the  time  for  redemption  has  expired? 
In  the  case  of  Jones  v.  Johnson,  60  Ga.  260, 
It  was  distinctly  ruled  that  the  rents  ac- 
cruing during  the  period  allowed  for  redemp- 
tion belonged  to  the  owner,  and  not  to  the 
purchaser  at  the  tax  sale.  It  Is  true  that  that 
case  was  dealing  witti  a  tax  sale  had  -andet 
the  provisions  of  a  municipal  charter,  but 
the  principle  in  such  a  case  Is  equally  con- 
trolling In  a  case  arising  nnder  a  sale  had  nn- 
der the  general  tax  laws  of  the  state.  It  was 
said  In  that  case  that  for  a  year  the  pnrchas- 
er  at  a  tax  sale  has  no  absolute  title,  but  a 
defeasible  or  conditional  title  only.  In  La- 
mar V.  Sbeppard,  84  Ga.  661,  567,  10  8.  H. 
1084,  It  was  said  that  the  owner  had  a  legal 
right  to  occupy  the  premises  during  the  first 
year  after  a  tax  sale  without  paying  rent. 
While  the  question  as  to  who  was  entitled 
to  possession  was  not  directly  Involved  In 
the  case  last  referred  to,  it  is  at  least  settled 
by  the  rulings  In  the  two  cases  that  the 
owner  Is  entitled  to  the  rents  during  the 
time  allowed  for  redemption.  If  this  is  true. 
It  would  seem  to  follow  that  the  owner  is 
entitled  to  the  possession  during  that  time. 
The  right  to  collect  rents  from  one  In  actual 
possession  necessarily  carries  with  It  the 
right  to  determine  who  shall  be  the  possessor 
during  the  time  for  which  the  rents  are  col- 
lected. If  the  owner  can  during  the  period 
allowed  for  redemption  place  a  tenant  In  pos- 
session, certainly  the  owner  can  himself  be 
the  possessor  during  that  time.  Judge  Gool- 
ey  says:  "The  purchaser  has  no  title  to  the 
land  until  the  time  for  redemption  has  ex- 
pired. He  has  consequently  no  constructive 
possession  of  the  premises,  and  no  more 
right  to  go  upon  and  make  use  of  them  than 
any  stranger  to  the  title  would  have.  His 
entry  upon  the  premises  would  be  a  trespass 
upon  the  poBsesslon,  actual  or  constructive^ 
of  the  owner,  who  might  recover  against  him 
for  any  injury  committed."  Cooley,  Tax'n. 
D.  642  (11).  See,  also,  Black,  Tax  Tit  SI 
169,  171;  25  Am.  &  Eng.  Bnc.  Law  (Ist  Ed.) 
p.  716;  Hibbard  v.  Brown.  51  Ala.  469; 
Shalemiller  v.  McCarty,  S6  Pa.  186;  Mayo 
v.  Woods,  81  Cal.  269;  Morrison  v.  White- 
side (this  day  decided)  116  6a.  — ,  42  S.  B. 
729.  Our  Code  provides  that  the  officer  sell- 
ing at  tax  sales  "has  the  authority  to  put 
purchasers  in  possession  of  land  sold,  as  In 
other  cases."  Pol.  Code,  {  914.  Under  the 
general  law  of  this  state,  when  real  estate 
Is  sold  by  the  sheriff  or  other  officer,  it  is 
provided  that  the  officer  conducting  the  sale 
may  put  the  purchaser  In  possession;  and 
ordinarily  the  purchaser  at  such  a  sale  ac- 
quires the  right  to  be  placed  In  possessloB 
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by  fb»  oOcor  immediately  Tipm  paylnc  th« 
amomt  of  Ua  bid,  and  recelTlng  a  deed  from 
the  officer  conducting  the  aale.  It  la  argued 
from  tblB  that,  nnder  the  aectlon  of  the 
Political  Code  above  quoted,  the  purchaser  at 
a  tax  aale  la  entitled  to  Immediate  poaseealon 
If  he  demands  It  We  do  not  think  tfala  a 
proper  construction  to  be  placed  npon  that  sec- 
tion. Properly  construed,  that  section  simply 
means  that  the  officer  selling  at  a  tax  sale 
Is  authorized  to  put  the  purchaser  in  poa- 
sesslon  of  the  land  sold  In  the  same  man- 
ner in  which  other  purchasers  at  Judicial 
sales  are  put  in  possession,  whenever  such 
purchaser  is  entitled,  under  the  law,  to  the 
possession  of  the  land.  This  section  does  not 
purport  to  flz  the  rights  of  the  purchaser, 
but  simply  to  give  him  an  appropriate  rem- 
edy whenever  be  la  entitled  to  demand  pos- 
session of  the  property  bought 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent  on 
account  of  slcknesa 


(lie  Oa.  4Sl) 

OUUMmOS  T.  UONTAaUB  et  aL 
(Supreme  Oonrt  of  Oeorgia.    Oct.  80,  1902.) 

rORBiaN  STATnTB&-PLEIADINO. 

L  Where  a  plaintiff  relies  for  his  right  of 
actiou  and  recovery  npon  the  proviaious  of  a 
Btatnte  of  another  state,  tliat  statute  most  be 
pleaded. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court,  Dade  county; 
A.  W.  Flte,  Judge. 

Action  by  Thomas  Onmminga  agalnat  T.  Q. 
Montague  and  another.  Demurrer  to  the 
petition  was  sustained,  and  plaintiff  brings 
error.    Affirmed. 

X  P.  Jacoway,  by  B.  J.  McOamy,  for  plaln- 
tlfl  In  error.  J..  B.  McLean,  for  defendants 
In  error. 

SIMMONS,  O.  3.  Bnlt  to  recover  damages 
for  malicious  prosecution  was  brought  by 
Cummings  against  Montague  and  Bush.  The 
petition  was  demurred  to,  and  the  demurren 
sustained.    To  this  the  plaintIS  excepted. 

The  petition  alleged  that  the  damages  had 
been  caused  by  the  defendants'  causing  pro- 
cess of  garnishment  to  be  served  upon  cer- 
tain creditors  of  the  plaintiff  in  Tennessee, 
in  violation  of  the  laws  of  that  state;  the 
defendants  Imowing  at  the  time  that  plaintiff 
bad  In  the  same  county  ample  property,  sub- 
ject to  execution,  to  have  satisfied  the  claims 
against  him.  One  of  the  grounds  of  demur- 
rer was  that  the  petition  stated  no  cause  of 
action,  and  another  that  it  did  not  allege 
wherein  the  garnishment  was  wrongful. 
Tested  by  the  laws  of  Georgia,  we  are  clear 
that  no  action  was  set  forth.  There  Is  no 
reason,  In  this  state,  why  a  claim  may  not  be 
collected  by  garnishment,  regardlesa  of  the 
existence  of  tangible  leviable  property  of  the 
debtor  in  the  same  Jurlsdlcdoa  Gamlahment 
Is  a  purely  statutoiy  remedy  (Bood.  Oamiata. 


I  8),  and,  mileaa  the  statnte  resU'leis  Its  use 
to  cases  where  the  debtor  bas  no  property 
subject  to  levy  and  sale,  snch  restriction  does 
not  exist  There  is  no  snch  statutory  restric- 
tion in  Georgia,  and  nnder  the  Georgia  laws 
the  petition  set  forth  no  cause  of  action.  The 
petition  seems,  however,  to  have  been  based 
upop  the  laws  of  Tennessee,  and  in  the  brief 
of  the  plaintifl  in  error  a  Tennessee  statute 
is  set  out  Under  this  Btatnte  it  would  seem 
that  resort  to  garnishment  should  not  be  had 
if  there  can  be  found  in  the  county  property 
of  the  debtor  auffident  to  satisfy  the  execu- 
tion. No  such  statute  was  set  out  or  referred 
to  In  the  petition.  There  was  a  general 
statement  that  the  garnishments  "were  in 
violation  of  the  lawa  of  the  state  of  Tennes- 
see," but  no  statement  as  to  what  those  laws 
were,  nor  wherein  they  bad  been  violated. 
If  the  plaintiff  wished  to  base  his  salt  upon  a 
Tennessee  statute,  that  statute  shotdd  have 
been  pleaded.  The  courts  of  Georgia  cannot 
take  Judicial  cognizance  of  the  statutes  of  a 
foreign  state,  and,  within  the  meaning  of  this 
rule^  the  other  states  of  this  countiy  are  for- 
eign. When  the  statute  of  such  a  state  la 
relied  upon,  it  must  be  pleaded  and  proved, 
Just  aa  any  essential  fact  of  which  the  court 
cannot  talce  Judicial  notice.  See  Bolton  v. 
RaOway  C&,  83  Qa.  659.  10  S.  B.  852.  There 
was  nothing  in  the  petition  to  give  informa- 
tion of  the  statute  relied  upon  in  tbe  plain- 
tiff in  error's  brief,  and  the  demurrer  to  the 
petition  was  properly  sustained. 

Judgment  affirmed.  AH  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 

out  Oil.  *U) 

BAGWBLL  et  al.  v.  JOHNSON. 
(Supreme  Conrt  of  Georgia.    Oct  30,  1902.) 

ACTIONS— PABTIES—EQUITT. 

1.  A  perBon  against  whom  no  charge  of 
wrongdomg  is  made,  and  who  is  not  shown  to 
bave  any  inteiest  in  the  outcome  of  a  case, 
cannot  properly  be  Joined  as  a  codefendant  with 
another  who  li  alleged  to  have  perpetrated  a 
fraud  npon  the  plaintiff. 

2.  He  who  seeks  eqnitable  relief  must  come 
into  court  with  clean  hands,  and  one  who  con- 
fesses to  have  voluntarily  conspired  with  an- 
other to  defeat  a  creditor  of  the  latter  cannot 
be  heard  to  complain  that  his  partner  in  the 
fraudulent  enterprise  did  not  keep  faith  with 
him,  but  victimized  tiim  alao. 

(Syllabus  by  tbe  Conrt) 

Error  from  superior  court,  Murray  county; 
A.  W.  Kite,  Judge. 

Action  by  J.  B.  Johnson  against  B.  W.  Bag- 
well and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

John  W.  Akin,  O.  L.  Henry,  and  Jones  & 
Martin,  for  plaintiffs  in  error.  G.  N.  King 
and  B.  J.  dc  J.  McCamy,  for  defendant  in  tt- 
ror. 

FISH,  J.  The  assignment  of  «(tor  made 
In  tbe  bin  of  exertions  sued  oat  in  this 

T  t.  8m  Bquity.  voL  »,  Omu  ng.  H  Uik  ill> 
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la  that  the  trial  Judge  oveiruled  a  demTnrer 
to  the  plalntllTa  petition.  He  relied  aa  a 
basis  for  the  relief  therein  prayed  upon  the 
following  allegations  of  fact:  On  or  about  the 
last  of  March,  1901.  he  purchaaed  from  Bag- 
well a  certain  tract  of  land,  consisting  of  S^ 
acres;  giving  to  the  latter  fire  notes  covering 
the  purchase  price  of  the  property,  and  re- 
ceiving from  him  a  bond  for  titles.  Subse- 
quently Bagwell  came  to  plaintiff  and  said  to 
him  that  "he  wanted  hlxn  to  do  him  a  favor; 
that  he  had  signed  a  note  for  a  man  back 
where  he  came  from,  and  be  was  afraid  that 
he  was  going  to  have  It  to  pay,  and  didn't 
think  he  should  have  to  pay  It,  and  that  he 
wanted  a  little  time,  and  that  he  wanted  to 
get  him  to  let  him  take  up  the  bond  for  tlties 
that  be  bad  made  hlih,  and  give  him  back  his 
notes,  and  that  he  would  make  a  deed  to  Us 
wife  to  said  property,'  and  have  her  to  make 
blm  a  bond;  and  he  (Johnson)  could  execute 
the  notes,  making  them  payable  to  his  wife. 
The  said  Johnson  and  Bagwell  being  the 
warmest  Mends,  and  he  having  the  utmost 
confidence  In  said  Bagwell,  and  believing  that 
he  would  do  Just  what  he  said  he  would, 
readily  agreed  to  allow  the  change  made  as 
requested."  So  soon  as  Bagwell  obtained 
plalntlfTs  consent  to  this  arrangement,  the 
former  remaiiced  that  In  order  to  make  plain- 
tiff "perfectly  easy,"  and  to  let  him  know 
that  he  (Bagwell)  meant  to  treat  him  "per- 
fecdy  right,"  be  had  "drawn  a  little  Instru- 
ment of  writing"  to  be  signed  by  plaintiff, 
hlmsftlf,  and  bis  wife,  to  the  effect  that, 
"should  the  trade  not  again  occur,"  she  would 
deed  plaintiff  "Ave  acres  of.  her  land."  Be- 
plylng  that  "that  was  kind"  on  the  part  of 
Bagwell,  plaintiff  "at  once  signed  the  instru- 
ment of  writing,"  a  copy  of  which  Is  aa  fol- 
lows: "Georgia,  Murray  County.  This  la  an 
indenture  made  between  B.  W.  &  8.  J.  Bag- 
well, of  the  £rst  part,  and  J.  E.  Johnson,  aa 
party  of  the  second  part  Whereas,  the  said 
B.  W.  Bagwell  and  J.  H.  Johnson  have  this 
day  recanted  a  certain  trade  on  real  estate 
for  the  purpose  of  otherwise  arranging  said 
trade,  having  turned  back  to  each  other  pa- 
pers in  said  trade,  for  reasons  better  known 
to  ourselves:  Now,  to  fully  satisfy  the  said 
J.  E.  Johnson,  I,  S.  J.  Bagwell,  agree  to  deed 
the  said  J.  E.  Johnson  five  acres  of  my  land, 
provided  said  trade  is  not  again  made.  Said 
five  acres  is  to  be  deeded  to  blm  without  cost 
to  the  said  J.  E.  Johnson,  in  event  the  trade 
fans  to  again  occur;  and,  shall  the  trade  above 
mentioned  be  well  and  satisfactorily  made 
again,  this  contract  to  be  void;  otherwise  of 
full  effect  This  May  8,  1901."  This  writing 
bore  the  signature  of  Bagwdl,  who  also  sign- 
ed his  wife's  name  thereto,  without  as  plain- 
tiff afterwards  learned,  any  authority  from 
her  to  do  so.  Some  time  In  June,  1901,  plain- 
tiff ascertained  that  Bagwell  "was  making 
some  Improvements  on  the  property  that  he 
had  bought  from  blm,  [and]  thia  being  un- 
natural, be  thought  that  he  had  best  see  said 
Bagwell,  and  have  his  bond  made,  and  give 


his  notes  to  Mrs.  S.  J.  Bagwdl."  The  plain- 
tiff accordingly  went  to  Bagwell,  who  "told 
him  they  would  fix  the  matter  up  any  day"; 
but,  a*  Bagwdl  did  not  take  any  steps  to  do 
80,  idalntiff  waited  several  days,  and  then 
"mentioned  the  matter  again,  and  then  the 
third  time,  and  was  put  off  without  the  pa- 
pers. Soon  after  this,  he  had  C.  N.  King  to 
approach  said  Bagwcdl,  aa  a  friend  to  both 
parties,  to  see  if  he  could  get  the  matter  ad- 
Justed;  and  said  Bagwell  refused  to  make 
deed  to  his  vrife  to  said  land,  and  have  her  to 
make  bond  for  tities.  to  said  Johnson,  but  In- 
stead, offered  to  have  his  wife  make  said 
Johnson  a  deed  to  five  acres  of  land  that  the 
said  Johnson  had  never  before  heard  of,  and, 
on  Inquiry,  learned  that  said  land  was  situat- 
ed somewhere  east  of  Spring  Place,  and  not 
worth  more  than  one  dollar  per  acre,  The 
only  land  spoken  of  to  said  Johnson  being  the 
plot  and  the  other  land  contiguous  to  that  pur- 
chased ttova  said  Bagwell,  and  being  a  part 
of  the  aame  tract  which  contiguous  land  said 
Bagwell  had  offered  to  sell  him  at  the  time 
he  purchased  the  3%  acres,"  it  was  not  until 
Bagwell  refused  to  do  more  than  Just  stated 
that  plaintiff  "saw  that  he  had  been  defraud- 
ed out  of  his  home."  He  "has  since  learned 
that  the  said  Bagwell  had  made  to  his  wife, 
by  A.  L.  Keith,  a  paper  purporting  to  be  a 
deed  to  her,"  covering  the  land  which  Bag- 
well proposed  to  have  bis  wife  convey  to 
plaintiff;  but  thla  paper  was  not  recorded, 
and  he  had  no  notice  as  to  Its  contents.  The 
said  Bagwell  knew  "all  the  time  that  your 
petitioner  was  in  the  dark,"  and  believed  that 
"this  6  acres  of  land  mentioned  was  the  tract 
which  he  had  purchased  and  enough  around 
It  to  make  6  acres,  and  that  the  extra  1% 
acres  were  put  up  as  a  forfeit  with  the  bal- 
ance, if  they  failed  to  comply  with  the  agree- 
ment" He  "signed  said  written  agreement 
under  fraudulent  representations  of  said  B. 
W.  Bagrwell  as  to  his  purposes  for  wanting 
the  change  made  In  the  trade,"  who  withheld 
"the  real  facts  as  to  what  his  wife  should 
deed,"  and  whose  true  Intention  was  to  wrong 
plataitlff  "out  of  bis  land,  which  he  had  In 
good  faith  purchased."  These  "were  all 
latent  facts  which  should  have  been  disclosed; 
and,  had  they  been  disclosed,"  plaintiff,  who 
"had  no  other  purpose  in  signing  said  writing 
but  to  favor  said  Bagwell,"  would  not  have 
signed  the  same.  This  "Uistrument  was  not 
signed  by  Mrs.  B.  J.  Bagwell,  but  was  signed 
by  B.  W.  Bagwell  without  proper  authority 
of  law,  and  hence  she  could  not  be  required 
to  make  deed  to  any  land  under  said  con- 
tract" Plaintiff  stands  "ready  to  execute 
notes  as  per  his  contract  and  will  when  a 
bond  for  tities  has  been  made  to  him  from 
B.  W.  &  S.  J.  Bagwell,  as  the  court  may  di- 
rect" The  prayers  of  the  petition  were  "(1) 
that  the  said  B.  W.  Bagwell  be  required  to 
execute  bond  for  tities  to  said  Johnson  aa 
per  original  contract  and  that  should  aaU 
B.  W.  Bagwell  have  made  deed  to  the  landa 
in  dispute  to  bis  wife  in  pursuance  to  Ua 
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agreement  with  tbe  nid  Johnaoii.  tbat  the 
Bame  be  decreed  yoid;  (2)  that  should  the 
coart  believe,"  after  hearing  the  evidence, 
that  Bagwell  "was  anthorlzed  to  algn  aald 
•written  agreement  for  his  wife,  and  there  was 
no  fraud  on  the  part  of  said  Bagwell,  then 
the  said  Mrs.  S.  J.  Bagwell  be  required  to 
make  bond  for  titles  for  the  land  so  formerly 
conveyed  by  said  B.  W.  Bagwell  to  your  pe- 
titioner, and  that  all  the  terms  be  compiled 
with  as  In  said  former  contract";  (3)  that  the 
defendants  "be  required  to  pay  such  damages 
as  may  seem  reasonable,  not  less  than  fifty 
dollars  as  attorney's  f^es";  and  (4)  that  they 
be  required  to  produce  In  court  "the  deed 
made  by  A.  L.  Keith  to  Mrs.  S.  J.  Bagwell, 
and  also  *  *  *  all  the  deeds  which  they 
bare  to  the  premises  in  dispute."  The  de- 
murrer filed  by  the  defendants  was  based  on 
several  grounds,  only  two  of  which  need  be 
noticed.  They  were  (1)  that  the  plalntlft  does 
not.  In  his  petition,  allege  "any  act  of  Mrs. 
Bagwell  that  entitles  him  to  complain  against 
her,"  and  accordingly  there  Is  a  misjoinder  of 
parties  defendant;  and  (2)  that  his  "petition, 
on  Its  face,  shows  that  he  surrendered  what- 
ever rights  he  had  under  the  trade  volun- 
tarily, and  for  the  distinct  and  avowed  pur- 
pose of  aiding  the  defendant  B.  W.  Bagwell 
In  hiding  his  property  from  his  creditors,  and 
tbat  he  could  not  be  heard  in  a  court  of  equity 
to  complain,  becanse  be  comes  with  nnclean 
hands." 

1.  As  has  been  seen,  the  plaintiff  distinct- 
ly alleged  In  his  petition  that  Mrs.  Bagwell 
did  not  sign  the  written  Instmment  therein 
set  forth,  but  that  her  husband  signed  her 
name  thereto  "without  proper  authority  of 
law,  and  hence  she  could  not  be  required  to 
make  deed  to  any  land  under  said  contract." 
In  other  words,  the  plaintiff  admitted  that  she 
bad  nevw  entered  Into  any  contract  with  him 
respecting  the  land  in  controversy,  and  was 
not  bound  by  the  terms  of  that  writing.  It  Is 
fnrther  to  be  noted  that  he  does  not  charge 
her  with  having  any  connection  with  the  al- 
leged fraud  perpetrated  upon  him  by  her  hus- 
band, or  allege  that  she  has  been  guilty  of 
any  wrongdoing  whatsoever.  Indeed,  the 
plaintiff  does  not  undertake  to  say  that.  In 
point  of  fact,  Bagwell  has  deeded  the  land  to 
his  wife,  or  that  she  Is  asserting  any  Interest 
therein.  Why,  then,  she  should  have  been 
Joined  with  her  husband  as  a  party  defend- 
ant, we  are  unable  to  conceive.  Certain  It  is 
that,  under  the  facta  disclosed  by  the  plain- 
tiff's petition,  he  is  not,  as  against  Mrs.  Bag- 
well, entitied  to  any  oC  the  relief  for  which 
he  prays. 

2.  Nor  can  he  properly  be  permitted  to 
maintain  his  action  as  against  B.  W.  Bag- 
Wen.  There  la  no  allegation  that  the  repre- 
(Mntatiooa  made  by  the  latter  to  the  effect 
ttiat  ha  had  "aigned  a  note  for  a  man  back 
Where  ha  came  from,  and  he  was  afraid  that 
ha  waa  going  to  have  It  to  pay,"  and  there- 
tan  wished  to  place  hla  property  beyond  the 
(eadi  of  the  koUer  of  that  note;  were  fataWk 


and  that  Bagwell  merely  made  these  repre- 
aentatlons  In  order  to  deceive  the  plaintiff  and 
perpetrate  a  fraud  upon  hhn  alone.  E^en  It 
such  an  allegation  had  been  made,  we  do  not 
Bay  that  the  plaintiff  would  theQ  be  entitled 
to  the  relief  sought  As  presented  by  the 
petition.  It  is  to  be  presumed  that  this  Is  sim- 
ply a  case  where  two  persons  cwnplotted  to 
hinder,  delay,  and  defeat  a  creditor  of  one  of 
them,  with  the  result  that  one  of  the  wrong- 
doers himself  falls  a  victim  to  the  wilea  of 
the  other.  In  all  such  cases  this  court  has 
uniformly  held  that  no  relief  can  be  afforded 
the  victimized  wrongdoer,  but  that  the  par- 
ties are  to  be  left  as  they  stand.  See  Heine- 
man  V.  Newman,  56  Ga.  262,  21  Am.  Bep. 
279,  Flewellen  v.  Fontaine,  58  Oa.  471.  and 
Parrott  v.  Baker,  82  Ga.  366,  9  S.  B.  1068,  for 
Instances  in  point  Ftirthermore,  the  present 
case  calls  for  an  application  of  the  rule  stated 
hi  Sandeford  v.  Lewis,  68  Oa.  482,  that  "be 
who  seeks  equitable  relief  must  come  wtfh 
clean  hands  and  without  laches."  The  plain- 
tiff occupies  the  position  of  a  confessed  wrcmg- 
doer.  In  that  he  willingly  and  knowingly  enter- 
ed into  a  scheme  whereby  a  fraud  was  to  be 
perpetrated  upon  a  creditor  of  Bagwell.  The 
plalntifTs  petition  discloses  that  hla  Intent 
was  fraudulent  and  that  he  was  Influenced 
not  only  by  ties  of  friendship  existing  be- 
tween Bagwell  and  himself,  but  by  the  hope 
and  expectation  that  he  would  probably  gain 
by  the  transaction  precisely  VA  acres  of  land. 
His  ready  assent  to  the  proposition  tbat  he 
should  surrender  his  bond  for  titles,  and  en- 
ter into  a  colorable  transaction  with  Mrs. 
Bagwell  whereby  she  should  pretend  to  resell 
the  land  to  him,  was  purely  voluntary  and 
without  any  Justlflable  excuse.  Accordln^y 
he  has  no  standing  whatever  In  a  court  of 
equity,  but  must  be  left  to  pursue  whaterer 
legal  remedies,  if  any,  he  can  invoke. 

Judgment  reversed.  AU  the  Justices  oon- 
currlng,  except  LUMPKIN,  P.  t^  absent  on 
account  of  alCkness. 


CANNON  T.  HUNT. 


(US  Ga.  «S2) 


(Supreme  Court  of  Oeorgla.    Oct  80.  1902.) 

BtriLDINa  CONTRACTS-TECHNICAL  TBRJC^- 
PAROIi  EXPLANATION  -  CONTRACTOR'S  DU- 
TIES—SUBSTITUTION OF  MATSaiAU  — BVI- 
DENCB-RBLBVANCT— WAIVER. 

1.  Where  a  contract  with  regard  to  the  eree- 
tlon  of  a  building  by  a  contracts  contains 
technical  terms,  prescnbtaig  how  he  la  to  per- 
form certain  work,  parol  evidence  la  admissi- 
ble to  explain  the  meaning  of  the  language  ao 
employed;  and  If  he  has  fully  complied  with 
his  obligations  under  the  contract  both  as  to 
the  materials  used  and  the  manner  of  doing  the 
work,  he  Is  not  to  be  held  accountable  for  un- 
satisfactory results.  If,  on  the  other  hand,  the 
particular  kind  of  materials  to  be  famished, 
and  the  manner  in  which  the  work  la  to  be 
done,  are  not  specified  in  the  contract  be  la  at 
liberty,  and  Is  under  a  cotresponding  duty,  to 
himself  make  a  selection  of  proper  materials, 
and  to  perform  the  work  in  the  manner  ta 
which  it  should  be  done. 

2.  In  view  of  the  evidence  addaoed  at  tbe 
trial  ot  this  case,  the  conrt  erred  in  cbaifing 
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th*  fr  opon  tlM  conteatfon  of  the  idalatiff 
tiiat  the  contractor  waa  delayed  hj  the  act  of 
the  owner  of  the  buflding  from  sooner  commen- 
elns  the  erection  thereof,  and  would  have  com- 
pleted it  within  the  time  limited  had  he  not 
Men  preTented  from  doing  so  bjr  proTldentlal 
canae. 

8.  Whether  or  not  lumber  famished  by  a. 
contractor  be  jast  as  "good  and  durable''  aa 
lmnl>er  of  a  difteroit  kind,  called  for  by  his 
contract,  ia  not  the  proper  test  for  determining 
whether  there  has  been  a  substantial  compli- 
ance on  his  part  with  the  terms  thereof.  On 
the  contrary,  the  owner  of  the  buildiug  ia  enti- 
tled to  damages  where  material  different  frwa 
that  apecified  in  the  contract  ia  need  in  the 
conatrnction  of  a  bnilding,  even  thongh  the 
materials  nsed  tte  in  all  respects  eqnaliy  aa 
good  as  those  Uie  contractor  agreed  to  fnr- 
nish. 

4.  Where  the  Issue  on  trial  is  whether  a  con- 
tractor has  or  has  not  complied  with  the  terms 
of  his  contract,  proof  that  he  enjoys  a  good 
repatation  "for  fair  and  honorable  dealings"  ia 
wholW' irreloTant,  and  therefore  inadmissible. 

6.  Where,  after  the  expiration  of  the  time 
within  which  the  contractor  stipulated  to  com- 
plete the  building,  the  owner  enters  Into  pos- 
session of  the  premises,  aa  it  is  his  right  to  do, 
he  cannot  l>e  held  to  have  waived  all  defecta 
of  which  he  knew,  or  could  have  Icnown  "by 
the  exercise  of  ordinary  care." 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Whitfield  coun- 
ty;  A.  W.  Plte,  Judge. 

Action  by  A.  E.  Hunt,  aa  administratrix, 
against  A.  B.  Cannon.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

B.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
F.  S.  Taeger  and  Sbnmate  &  Maddoz,  for 
defendant  In  error. 


lilTTLB,  J.  The  nature  of  this  case  Is 
disclosed  by  the  report  made  of  it  when  It 
was  here  at  the  March  term,  1001.  See  113 
Ga.  601,  38  S.  B.  883.  The  jury  having  re- 
turned another  rerdlct  against  Mis.  Cannon, 
the  owner  of  the  building  which  Hunt,  the 
plalntifTs  Intestate,  had  undertaken  to  erect 
'  according  to  certain  plans  and  specifl  cations, 
she  made  a  motion  for  a  new  trial,  which 
was  ovemiled,  and  she  excepted.  As  the 
case  must  undergo  still  another  Investigation 
In  the  conrt  below,  we  shall  endeavor  to  dis- 
pose of  all  questions  now  presented  wmcb 
are  Ukely  to  Influence  the  result  of  the  next 
hearing. 

1.  At  the  last  trial  Mrsi  Cannon  appears 
to  have  strenuously  pressed  her  contention 
that  "by  reason  of  the  imperfect  condition 
of  the  roof,  and  the  rain  leaking  through  the 
same,"  goods  and  merchandise  which  she 
had  placed  In  the  Imllding  had  been  damaged 
to  the  amount  of  fSOO,  and  that  It  would  cost 
a  like  amount  to  put  tte  roof  In  the  condi- 
tion colled  for  toy  the  contract  which  em- 
braced tha  following  stipalation:  "All  tin 
nsed  to  be  N.  &  O.  Taylor  Company's  old 
styk>  redlpped  tin,  best  quality;  loof  to  hav* 
standing  seams  not  less  than  three-fourths; 
tb*  sheets  of  tin  to  be  laid  the  narrow  way, 
with  locked  and  soldered  Joints,  well  nailed 
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In  phice  by  metal  deats  and  barbed  nails." 
One  of  the  issues  which  arose  was  whether 
or  not.  In  view  of  this  stipulation.  It  was  the 
duty  of  the  contractor  to  not  only  lock,  but 
also  solder,  all  croas-seams;  and  the  trial 
Judge  allowed  the  plaintiff  to  Introduce  the 
testimony  of  experts  to  the  effect  that  cross- 
seams  were  not  usually  soldered,  and  were 
not  to  be  confounded  with  "locked  and  sol- 
dered Joints,"  soldered  Joints  I>eing  used  only 
in  fittings  "around  chimneys  and  scuttle 
holes,"  and  in  making  connections  "onto  val- 
leys where  they  run  diagonally  along."  We 
have  no  hesitation  in  saying  this  testimony 
was  properly  admitted,  under  the  rule  that 
parol  evidence  Is  competent  to  explain  the 
meaning  of  technical  forms  employed  in  con- 
tracts which  have  been  reduced  to  writing. 
It  was  Insisted  by  Mrs.  Cannon  that,  even  if 
the  above-quoted  stipulation  did  not  impose 
upon  the  contractor  the  erpress  obligation  of 
soldering  all  cross-seams,  he  should  neverthe- 
less have  done  so,  in  view  of  the  fact  that 
the  roof  was  nnusually  flat,  because  the  con- 
tract contained  this  additional  stipulation: 
"All  work  and  materials  to  be  the  best  of 
their  several  kinds,  suitable  in  all  respects 
for  the  purpose  for  which  they  are  used." 
In  instructing  the  Jury  aa  to  this  toanch  of 
the  case,  his  honor  charged,  In  substance, 
that  they  were  not  to  consider  at  all  the  slant 
of  the  roof,  but  should  confint;  their  attention 
to  the  determination  of  the  question  whether 
CT  not  the  materials  used  in  covering  the  roof 
were  of  the  kind  specified  In  the  contract, 
and  the  work  was  done  In  the  manner  there- 
in pointed  out  This  charge  was  precisely 
adjusted  to  the  defense  set  up  In  the  defend- 
ant's answer,  and  the  facts  brought  to  light 
on  the  trial.  The  complaint  urged  In  her 
pleadings  was  not  that  the  slant  of  the  roof 
was  different  from  that  called  for  by  the 
spedflcatlons,  but  that  "the  rooSng  on  the 
house  was  to  be  well  soldered,  according  to 
tha  contract  and  tliat  plaintiff's  Intestate  did 
not  have  the  roof  soldered  at  all."  So  far 
as  the  evidence  disclosed,  the  slant  of  the 
roof  was  neither  more  nor  less  than  that 
fixed  by  the  plans  drawn  by  the  architect 
whom  Mrs.  Caimon  employed;  and  if  the 
slant  of  the  roof  should  have  been  greatw, 
or  the  covering  of  it  should  have  tieen  done 
In  a  manner  different  from  that  which  he 
prescribed,  he,  and  not  the  contractor,  was 
responsible  for  the  defective  roof,  if  the  con- 
tractor fully  complied  with  the  terms  of  his 
contract  both  as  to  materials  used  and  work- 
manship. Whether  he  did  or  did  not  do  this 
was  the  sole  question  for  determination  by 
the  Jury.  On  the  other  hand,  where  plans 
and  specifications  do  not  prescribe  a  partico- 
lar  kind  of  material  to  be  used  for  a  given 
purpose  and  in  a  specified  way,  but  in  goo- 
eral  terms,  impose  upon  the  contractor  the 
oUlgatlon  of  brmging  about  given  results,  he 
Is  under  the  duty  of  selecting  the  proper  and 
usual  materials,  and  deciding  for  himself  the 
meclse  manner  In  which  they  shall  be  aasd« 
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In  order  to  comply  witii  his  contract  to  pro- 
duce a  workmanlike  Job.  The  trial  Judge, 
In  charging  upon  another  feature  of  the  con- 
Oorersy,  appears  to  have  oyerlooked  the  dis- 
tinction Ju8t  Indicated  between  specific  di- 
rections and  mere  "general  orders."  It  ap- 
pears that  the  plana  called  for  a  certain  tow- 
er, of  a  glTen  radlua,  to  be  built  of  brick,  but 
neither  the  shape  nor  size  of  the  brick  was 
specified.  In  point  of  fact,  ordinary  brick 
was  used;  and  the  defendant  contended  that 
brick  of  a  given  siZe  and  shape,  specially 
adapted  to  such  purposes,  should  hare  been 
selected  by  the  contractor.  As  to  whether  or 
not  this  contention  was  well  founded,  the 
evidence  was  conflicting.  Nerertheless  his 
honor  charged  the  Jury:  "The  fact  that  the 
tower  was  not  built  of  round  brick,  but  was 
built  of  straight  brick,  need  not  be  consid- 
ered by  you.  The  question  is,  and  the  only 
question  I  submit  you  as  to  the  tower  is, 
whether  or  not  it  was  done  in  a  workman- 
like manner.  Was  it  put  up  In  a  workman- 
like manner?  If  so,  notwithstanding  straight 
brick  were  used  instead  of  round  brick,  the 
defendant  would  not  be  entitled  to  recover 
by  reason  of  that  fact."  Tbe  criticism  made 
upon  this  charge  by  counsel  for  Mrs.  Cannon 
Is  that  the  court  should  not  have  assumed,  as 
matter  of  law,  "that  good  workmanship  did 
not  require  round  brick  in  a  round  tower"; 
this  being  "a  question  of  fact  for  the  Jury, 
the  more  especially  so  as  the  testimony  of 
plaintiff's  brick  contractor  shows  ttiat  he  first 
attempted  to  construct  the  tower  of  round 
brick,  but  owing  to  the  fact  that  its  radius 
did  not  correspond  with  tiie  brick  he  got,  and 
that  it  was  inconvenient  to  get  others  of  the 
proper  radius,"  he  substituted  "the  square 
brick."  It  requires,  we  think,  no  argument 
to  show  that  this  criticism  is  Just 

2.  When  the  case  made  its  former  appear- 
ance before  us,  we  ruled  explicitly  that  in- 
clement weather,  such  as  is  frequently  ex- 
perienced in  this  climate,  is  not  to  be  regard- 
ed as  "the  act  of  God,"  in  tbe  sense  in  which 
that  phrase  .is  to  be  Judicially  understood,  in 
determining  whether  a  party  to  a  contract 
such  as  that  under  consideration  should  be 
excused  for  noncompliance  therewith  simply 
because  he  was  prevented  from  performing 
his  obligations  in  tbe  premises  by  "rains  and 
freezes"  which  were  natural  and  to  be  ex- 
pected. In  view  of  tills  express  ruling,  and 
of  tbe  evidence  introduced  on  the  trial  now 
under  review,  the  presiding  Judge  erred  in 
submitting  to  the  Jury  tbe  question  whether 
or  not  tbe  plaintiff  had  supported  by  proof 
her  contention  that  her  Intestate  was  pre- 
vented by  "tbe  act  of  God"  from  sooner  com- 
pleting the  building.  It  was  likewise  erto- 
neons  to  charge  upon  tbe  contention  of  the 
plaintiff  that  the  delay  in  oMnmenclnf  work 
upon  the  building  was  brought  about  by  the 
failure  of  the  owner  of  the  premises  to  com- 
ply with  an  nndertaking  on  her  part  to  make 
needful  excavations.  While  it  does  appear 
that  tbese  excaratioiMi  were  not  made  until 


tome  time  after  tbe  execution  of  the  con- 
tract, there  was  no  evidence  which  would 
have  warranted  a  finding  by  the  Jury  that 
the  contractor  was  desirous  of  beginning 
work  sooner  than  he  did,  and  would  have 
done  BO  had  he  not  been  delayed  by  the  plain- 
tiff's failure  to  comply  with  her  obligations 
under  theb:  agreement 

3.  It  was  expressly  stipulated  in  the  con- 
tract that  the  contractor  was  to  use  only 
"%  Inch  beaded  yellow  pine  first  standard 
ceiling,"  and  first  and  second  grade  "long 
leaf  yellow  pine  flooring,  not  over  3  and  ^ 
inches  wide."  He  actually  fnrnlshed  a  mncb 
less  expensive  and  altogether  different  kind 
of  pine  celling  and  flooring,  /is  to  this  mat- 
ter the  court  charged  the  Jury  that  notwith- 
standing he  may  have  used  lumber  of  a  dif- 
ferent kind  from  that  called  for  by  the  speci- 
fications, yet  If  the  lumber  furnished  by  him 
was  "as  good  and  durable  for  that  specific 
work,  then  that  would  be  a  substantial  com- 
pliance with  that  part  of  the  contract  end 
no  damage  on  that  account  should  be  allow- 
ed." This  charge  was  clearly  erroneous,  for 
It  was  the  undoubted  right  of  the  owner  oC 
the  building  to  recover  damages  for  failurs 
to  furnish  the  Idnd  of  material  specified, 
even  though  that  used  was  in  every  respect 
equally  as  good;  and,  furthermore,  the  "dur- 
ability" test  applied  by  the  court  left  entiiely 
out  of  view  the  difference  in  finish  and  ap- 
pearance, if  any,  between  the  two  kinds  of 
lumber,  and  other  equally  Important  consid- 
erations, such  as  market  price,  etc.  Means 
V.  Suben^  Sons,  116  Ga.  871,  41  8.  B.  633. 

4,  Over  the  objection  of  the  defendant  the 
court  allowed  the  plaintiff  to  show  that  the 
reputation  of  the  contractor  "for  fair  and 
honorable  dealings"  was  good.  What  rele- 
vancy this  evidence  had  to  any  Issue  on  trial, 
we  are  wholly  at  a  loss  to  perceive.  On  tbe 
argument  here,  counsel  for  the  defoidant  la 
error  ezplabied  .that  this  evidence  was  offered 
and  admitted  on  the  idea  that  the  character 
of  the  contractor  was  put  in  issue  by  proof 
introduced  by  the  defendant  to  the  effect 
that  he  had  made  a  breach  of  his  contract 
by  using  material  Inferior  to  that  he  had 
agreed  to  furnish.  It  can  make  no  difference 
for  what  purpose  tbe  evidence  was  allowed 
to  come  in.  The  owner  contracted  for  cer- 
tain material  in  the  constructlMi  of  tbe 
house.  The  sabstitutlon  of  a  different  mate- 
rial was  a  breach  of  the  terms  of  the  cm- 
tract  The  comparative  character  of  tbe  sub- 
stituted material  was  admissible  as  aflectins 
the  amount  of  damage  sustained  by  such 
breach.  But  the  character  of  the  contractor 
was  not  in  issue,  and  the  evidence  was  whol- 
ly Inadmlsalble. 

B.  Complaint  is  made  of  another  charge  at 
the  court  to  the  effect  that  if  Mrs.  Cannon, 
or  her  husband,  acting  as  her  antluulxed 
agent,  "accepted  the  house  after  It  was  c<»n- 
pleted,  •  •  •  with  f  uU  knowledge  of  all 
the  defects,  or  ought  to  have  known  of  tbe 
defects  by  the  exercise  of  wdlnaijr  care^  tfaaa 
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she"  would  not  be  entitled  to  "recoTer  any 
damages  at  all."  As  there  has  nerer  t>een 
any  final  adjustment  between  the  respective 
parties  at  Interest  which  amounted  to  a  com- 
promise and  settlement  of  their  differences 
respecting  the  manner  In  which  the  contract- 
or performed  his  contract  it  Is  only  neces- 
sary to  say  that  we  concur  In  the  view  enter- 
tained by  the  plalntlS  in  error  that  the 
charge  lust  referred  to  was  erroneous,  "be- 
cause there  Is  no  evidence  that  defendant's 
busbaud  had  any  right  to  waive  any  defects; 
because  there  Is  no  evidence  that  he  knew  of 
any  of  these  defects  when  the  bouse  was 
turned  over,  nor  was  be  bound  to  the  exer- 
cise of  ordinary  care  to  find  defects,  as  she 
had  a  right  to  rely  on  her  contract":  and 
"because,  further,  if  defendant  had  luiown 
in  full  of  all  defects,  she  had  a  right  to  ac- 
cept the  house,  and  have  a  reduction  In  price 
for  such  defects."  Indeed,  as  soon  as  the 
time  elapsed  within  which  the  oxitractor  had 
stipulated  to  finish  the  building,  she  had  a 
right  to  enter  into  possession  of  the  prem- 
ises, and  hold  him  to  account  for  noncom- 
pliance with  his  undertakings  under  the  con- 
tract 

Judgment  reversed.  All  the  Justices  con- 
cun-ing,  except  IjXJMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


(116  Qa.  Ml) 

WESTERN  ft  A.  B.  00.  T.  MOBAJT. 
(Supreme  Conrt  of  Georgia.    Oct.  80.  1902.) 

INjiDRT  TO  HMPLOTft— ASSUMPTION  OP  RISK. 

1.  Although  it  appeared  that  the  defendant 
company  failed  in  its  duty  to  famish  to  Its  em- 
ployes reasonably  safe  machinery,  yet  as  the 
plaintiff's  deceased  hnsband,  who  was  a  serv- 
ant of  the  company,  knew  of  the  defect  in  the 
machinery  which  she  alleged  was  the  proximate 
cause  of  his  death,  but  nevertheless  voluntarily 
assumed  the  risk  of  being  injured  thereby,  a 
verdict  in  her  favor  was  wholly  unwarranted. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Wbitfldd  coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  Alice  Moran  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for 
plaintiff  In  error.  Jones  &  Martin,  for  de- 
fendant in  error. 

SIMMONS,  O.  J.  This  case  was  before 
this  court  at  the  March  term,  1901;  it  then 
sounding,  "Western  &  Atlantic  Railroad  Co. 
V.  Jackson."  See  113  Ga.  355,  38  S.  E.  820. 
The  Judgment  of  the  court  below  having  been 
reversed,  and  the  case  again  coming  on  for  a 
bearing  in  that  court  counsel  for  the  plaintiff 
announced  that  she  "had  married  one  John 
Moran,  and  he  took  an  order  that  the  case 
ttaa*eafter  proceed  in  the  name  of  Alice  Ho- 
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ran."  The  result  of  the  trial  was  a  verdict 
in  her  favor,  whereupon  the  railroad  company 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  It  excepted.  While  the  mo- 
tion contains  several  special  grounds,  w« 
deem  it  unnecessary  to  deal  specifically  with 
any  of  them,  for,  In  view  of  the  evidence 
upon  which  the  plaintiff  relied  as  sustaining 
her  allegations  of  negligence  on  the  part  of 
the  company,  and  as  showing  that  her  de- 
ceased husband  was  free  from  fault  we  are 
constrained  to  hold  that  the  verdict  In  her 
favor  was  whoUy  unwarranted.  The  follow- 
ing uncontroverted  facts  were  brought  to  light 
at  the  last  hearing:  On  the  day  Jackson  re- 
ceived the  injuries  from  which  he  afterwards 
died,  the  section  gang  of  which  he  was  a 
member  "was  directed  by  Jolm  McFarland, 
the  section  boss,  t6  put  a  lever  car  xin  the 
track  and  go  down  the  road."  By  his  or- 
ders the  car  was  stopped  at  a  designated 
point  In  order  that  some  scrap  iron  might  b(* 
loaded  upon  it  The  first  piece  put  on  was 
a  crooked  rail,  some  15  feet  long,  which  had 
been  bent  "nearly  Into  a  half  circle."  On  top 
of  this  was  placed  a  straight  piece  of  rail, 
about  20  feet  long.  The  section  boss  said  he 
did  not  believe  these  rails  could  be  safely  car- 
ried that  way,  but  Jackson  replied  tliat  they 
could;  saying  he  would  get  on  one  end  of 
them,  one  of  his  fellow  workmen  on  the 
other,  and  in  this  way  they  could  be  held  on 
the  car.  To  this  plan  the  section  boss  as- 
sented, and  the  car  was  started  up  the  road. 
After  arriving  at  a  certain  crossing,  the  car 
was,  by  his  direction,  unloaded  and  lifted  off 
the  track  In  order  to  allow  a  train  to  pass. 
After  it  came  along,  the  car  was  again  put 
upon  the  track,  and  reloaded  In  the  same  way 
with  the  two  pieces  of  rail  The  car  was 
started  down  grade,  and  attained  a  speed 
which  made  it  wabble.  "Jackson  was  on  the 
rail  out  In  front  of  the  car,"  and,  by  reason 
of  the  fact  that  "the  car  was  wabbling  and 
the  Iron  botmclng,"  be  fell  or  was  thrown  off 
the  rail.  Every  possible  effort  to  stop  the  car 
was  made  by  his  fellow  laborers  and  the  see< 
tlon  boss,  but  the  brake  on  the  car  being  de- 
fective, it  "ran  seven  rails  and  a  piece  of  an 
eighth  before  It  was  stopped."  Jackson  was 
caught  by  "the  cogwheel  on  the  main  axle" 
of  the  car,  and  dragged  that  distance.  "The 
lever  car  was  out  of  order  at  the  time 
•  •  •  The  axle  of  the  front  wheels  had 
been  sprung,  making  the  car  wabble  as  it 
ran."  Jackson  had  full  knowledge  of  thi.<< 
defect  in  the  car,  which  had  been  occasioned 
by  "a  collision  with  an  engine  about  a  month 
or  six  weeks  before,"  and  had  commented  on 
it  saying  that  the  bent  axle  made  the  car 
"harder  to  pull."  A  witness  introduced  by 
the  plaintiff  testified  that  when,-  after  the 
train  had  passed,  the  section  hands  were  pre- 
paring to  reload  the  car,  he  said,  "Let's  not 
put  on  the  crooked  rail  first;"  but  the  boss 
said,  "By  God  I  put  It  on  like  It  was.  I  am 
boss  here,"— and  that  his  order  was  compiled 
with.    Jackson,  however,  made  no  protest 
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but  aialated  In  idoading  the  car  !n  the  same 
manner  In  which  he  had  prevloasly  anggested 
it  ahonld  be  loaded,  and  roluntarily  again  as- 
sumed the  dangerous  position  he  had  occupied 
when  the  car  was  first  started  on  Its  journey. 
In  going  to  the  point  where  the  stop  was 
made  to  let  the  train  pass,  he  had  kept  bis 
feet  on  the  car,  and  possibly  his  hands  also; 
but,  after  the  car  was  reloaded  and  again 
started,  "he  had  both  hands  on  the  rails,  and 
was  swinging  his  feet  down."  So  far  as  ap- 
pears, he  was  a  man  of  ordinary  Intelligence, 
and  familiar  with  the  dangers  incident  to  the 
work  in  which  he  was  engaged.  Indeed,  Mc- 
Far  land,  the  section  boss,  testified:  "George 
was  a  good  hand,  and  the  brightest  negro  I 
bad.  When  I  had  to  leave,  I  left  him  In 
charge  of  the  other  hands." 

While  the  duty  rests  upon  a  master  to  pro- 
Tide  "machinery  equal  in  kind  to  that  in 
general  use,  and  reasonably  safe  for  all  per- 
sons who  operate  it  with  ordinary  care  and 
diligence"  (Civ.  Code,  {  2611),  it  is  equally 
true  that  "a  servant  assumes  the  ordinary 
risks  of  his  employment,  aud  Is-  bound  to  ex- 
ercise his  own  skill  and  diligence  to  protect 
himself."  So  It  follows  that,  although  a  mas- 
ter may  be  negligent  in  furnishing  defective 
machinery,  a  servant  who  is  injured  because 
of  the  fact  that  it  is  not  in  a  reasonably  safe 
condition  is  not  entitled  to  recover  unless  It 
appears  that  he  "did  not  know  and  had  not 
equal  means  of  knowing  such  fact,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known  thereof."  Id.  i  2612.  In  the  present 
case  It  afl9rmatively  appeared  that  Jackson 
had  full  knowledge  concerning  the  defective 
condition  of  the  axle  of  the  car,  and,  this 
being  so,  he  must  be  held  to  have  voluntarily 
assumed  all  risks  Incident  to  using  the  car 
while  In  that  condition.  It  is  also  apparent 
that  he  took  the  chances  of  being  Injured  on 
account  of  the  manner  In  which  the  car  was 
loaded,  for  whatever  danger  attended  the  run- 
ning of  the  car  while  thus  loaded  was  cer- 
tainly an  opax  and  obvious  peril,  with  knowl- 
edge of  which  he  was  chargeable.  Nor  was 
the  plaintiff  entitled  to  recover  on  the  theory 
that,  although  Jackson  may  have  been  negli- 
gent in  voluntarily  exposing  himself  to  an  ob- 
vious danger,  this  was  not  the  proximate 
cause  of  his  Injuries,  and  he  would  not  have 
been  seriously  hurt  had  not  bis  fellow  serv- 
ants negligently  failed  to  take  prompt  and 
effective  measures  to  stop  the  car  as  soon  as 
the  fact  that  he  had  fallen  upon  the  track  and 
was  In  a  perilous  situation  became  known  to 
them.  This  theory  was,  it  Is  true,  distinctly 
presented  by  the  allegations  in  the  plaintiff's 
petition;  but,  as  has  been  seen,  the  testimony 
showed  unequivocally  tliat  every  possible  ef- 
fort to  stop  the  car  was  promptly  made,  and 
that  the  sole  reason  why  it  was  not  more 
quickly  stopped  was  that  the  brake  on  the 
car  was  defective  and  did  not  work  properly. 

On  the  argument  of  the  case  before  this 
court,  counsel  for  the  defendant  In  error  laid 
great  stress  upon  the  fact  that  the  evidence 


disclosed  that  the  car  was  furnished  with  ■ 
brake  which  was  out  of  order,  and  apon  tbe 
further  fact  that  Jackson  was  not  Bhown  t» 
have  been  aware  of  its  defective  conditioii. 
We  cannot,  however,  uphold  the  verdict  oa 
the  ground  that  the  company  was  n^Ugent 
In  the  respect  Just  indicated,  for  the  reasoa 
tliat  the  plaintiff  nowhere  In  her  petition 
makes  mention  of  the  defective  condition  of 
the  brake,  or  predicates  her  alleged  right  to 
recover  on  the  theory  which  her  counsel  for 
the  first  time  urge  before  ua.  That  a  plain- 
tiff must  recover,  If  at  all,  upon  the  case 
made  by  bis  pleadings,  Is  an  axiom  which  we 
are  not  at'  liberty  to  overlook  or  disreg^ard. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LT/MPKIN,  P.  J.,  absent  oa 
account  of  sickness. 


(U6  Ge.   «J» 

BAIRD  et  aL  ▼.  BATE. 
(Supreme  Court  of  Georgia.    Oct  80.  1902.) 

APPBAl,— REVIEW. 

1.  There  was  no  error  in  admitting  or  reject- 
ing evidence,  the  alleged  newly  discovered  evi- 
dence could  have  been  discovered  by  the  exer^ 
else  of  ordinary  diligence,  the  charges  com- 
plained of  were  substantially  correct,  aud  the 
evidence  warranted  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Oobb  county: 
Geo.  F.  Gober,  Judge. 

Action  between  R.  T.  Bate  and  J.  H.  Baird 
and  others.  From  tlie  Judgment,  Baird  and 
others  bring  error.    Affirmed. 

Sessions  &  Moss,  for  plaintiffs  In  error. 
B.  T.  Frey  and  D.  W.  Blair,  for  defendant 
In  error. 

FISH,  J.    Judgment  affirmed. 

LUMPKm,  P.  J.,  absent  on  account  o< 

slcknesa. 
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SHERIFF  V.  THOMPSON. 

(Supreme  Court  of  Georgia.     Oct.  80,  1902.) 

POSSESSORY    WARRANT— RBCOVBRT    OF    PBR- 
SONALTT— CERTIORARI  FROU  JUSTICB. 

1.  One  who  intrusts  personal  property  to  ajt 
agent  to  be  cared  for,  giving  such  agent  author- 
ity to  use  it,  may,  upon  the  refusal  of  the  sKent 
to  return  the  property  after  demand,  maintaia 

groceediugg  by  possessory  warrant  to  recover 
is  possession. 

2.  Under  the  provisions  of  the  Code,  the  Judge 
of  the  superior  court,  id  passing  upon  a  certio- 
rari from  the  decision  of  a  justice  of  the  peace 
in  a  possessory  warrant  case,  may,  In  his  dis- 
cretion, make  a  final  disposition  of  the  case 
without  sending  It  back  for  a  new  trial. 

Little,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Brror  from  superior  court;  Cobb  county; 
Geo.  F.  Gober,  Judge. 

Action  by  Jack  Thompson  against  Anna 
Sheriff.  On  the  death  of  plaintiff,  Ida 
Thompson  was  substituted.  Judgment  for 
defendant    before    a   Justice,    and    plaintiff 
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toougbt  certiorari.    Judgment  for  plaintiff, 
and  defendant  brings  error.    Af^rmed. 

Geo.  D.  Anderson  and  Mozley  &  Weaver, 
for  plaintiff  In  error.  U.  A.  Morris  and  B. 
P.  Green,  for  defendant  In  error. 

SIMMONS,  0.  X  Proceedings  by  posses- 
sory warrant  to-  recover  certain  personal 
property  were  Instituted  by  Jack  Tbompson 
against  Anna  Sheriff.  On  the  trial  before 
tbe  Justice  of  the  peace,  the  Justice  granted 
a  nonsuit,  and  tbe  plaintiff  sued  out  a  writ 
of  certiorari  from  the  superior  court  Pend- 
ing the  bearing  of  the  certiorari,  the  plain- 
tiff died,  and  Ida  Thompson,  his  widow  and 
sole  heir,  was  made  a  party  by  consent 
Tbe  Judge  of  the  superior  court  sustained  the 
certiorari,  and  made  a  final  disposition  of  the 
case  In  favor  of  the  plaintiff.  To  this  Judg- 
ment, exception  is  taken. 

1.  The  petition  for  certiorari  assigned  er- 
ror upon  the  Judgment  of  the  magistrate  ui>- 
<m  the  grounds  that  he  had  no  authority  to 
grant  a  nonsuit  in  the  case,  and  should  have 
awarded  tbe  property  to  the  plaintiff,  and 
that  it  was  error  not  to  award  the  proi)erty 
to  plaintiff,  tbe  defendant  having  produced 
so  evidence.  The  defendant  moved  to  dis- 
miss the  certiorari  upon  the  grounds  that 
tbe  errors  of  tbe  magistrate  w«re  not  plainly 
and  distinctly  set  forth,  that  it  did  not  ap- 
pear that  any  objection  was  made  to  bis 
ordw  at  tbe  time  It  was  made,  and  that  tbe 
last  ground  did  not  set  forth  any  error.  This 
motion  tbe  Judge  overruled.  It  was  entirely 
unnecessary  to  allege  any  objection  made  to 
tbe  Judgment  at  the  time  it  was  rendered, 
and  the  assignments  of  error  upon  tbe  Judg- 
ment seem  to  us  to  be  sufficiently  plain  and 
speclfla  The  evidence  of  tbe  plaintiff  show- 
ed clearly  that  the  property  in  dispute  was 
his,  and  the  obly  questions  in  tbe  case  are 
•1)  whether  tbe  facts  made  a  case  in  which 
possessory  warrant  could  be  maintained  as 
tbe  remedy;  and  (2)  whether  the  Judge  of 
the  superior  court  could  properly  have  made 
a  final  disposition  of  the  case,  or  should  have 
remanded  it  to  the  Justice  for  a  new  trial. 
Under  the  provisions  of  Civil  Code  (section 
4799  et  seq.)  of  this  state,  possessory  war- 
rant is  made  available  for  the  recovery  of 
personal  property  which  has  been  taken  or 
carried  away,  "either  by  fraud,  violence,  se- 
duction or  other  means,  from  the  possession 
cf  the  party  complaining."  On  tbe  trial  the 
Judge  or  Justice  shall  hear  evidence  on  tbe 
question  of  possession,  without  investigating 
tbe  title,  "and  shall  cause  the  property  to  be 
delivered  to  tbe  party  from  whose  possession 
the  same  was  violently  or  fraudulently  tak- 
en or  enticed  away  •  •  •  or  in  whose 
peaceable  and  lawful  possession  it  last  was." 
In  tbe  present  case  the  evidence  of  the  plain- 
tiff (there  being  none  Introduced  by  the  de- 
fendant) showed  that  plaintiff  was  the  son- 
in-law  of  the  defendant  PlaintifTs  wife 
died,  leaving  plaintiff  aa  ber  sole  hdr.    All 


of  the  property  in  dispute  belonged  to  plain- 
tiff and  bis  wife,  or  to  bis  wife.  The  plain- 
tiff, the  wife,  and  the  defendant  lived  In 
tbe  same  house;  defendant  having  a  room 
to  herself,  which  she  still  occupies.  After 
the  death  of  plaintiff's  wife,  he  married  a 
second  time,  and  moved  to  another  pla<ce. 
The  property  in  dispute  was  left  in  plain- 
tiff's portion  of  tbe  bouse,  be  giving  defend- 
ant the  key.  Defendant  was  to  look  after 
the  property  and  take  care  of  It,  had  access 
to  it,  and  was  allowed  to  use  it  when  she 
wished.  When  plaintiff  desired  to  take  his 
property,  and  demanded  It  of  defendant,  the 
latter  refused  to  surrender  It  or  to  give  him 
tbe  key  to  his  room.  He  thereupon  sued  out 
a  possessory  warrant  against  her.  It  was 
argued  that,  as  the  property  bnd  been  last  in 
the  peaceable  and  quiet  possession  of  tbe 
defendant,  possessory  warrant  would  not  Ue 
against  ber,  but  that  plaintiff  would  have  to 
resort  to  an  action  of  trover.  The  Judge 
of  tbe  superior  court  ruled  otherwise,  and 
sustained  the  certiorari.  In  the  case  of  Mer- 
edith T.  Knott,  84  Ga.  222,  tbe  plaintiffs 
bought  certain  cotton  of  the  defendant,  and 
left  it  with  him,  at  their  risk,  to  be  kept 
until  called  for.  Wben  the  plaintiffs  demand- 
ed the  cotton,  defendant  rofused  to  let  them 
have  it  They  sued  out  a  possessory  war- 
rant, and  the  question  was  raised  whether 
this  was  a  proper  remedy.  This  court  held 
that  i(  was,  saying:  "After  tbe  plaintiffs 
bad  purchased  the  cotton  and  deposited  it 
with  the  defendant  his  possession  was  that 
of  the  plaintiffs.  They  had  a  right  to  go 
and  take  it  whenever  they  chose,  but  when 
this  was  denied,  and  tbe  defendant  refused 
to  let  them  have  it  the  possession  was  chan- 
ged, and  that  of  [defendant]  was  wrongful, 
tortious,  and  fraudulent;  and  In  all  such  cas- 
es we  hold  that  a  possessory  warrant  Is  tbe 
proper  remedy."  In  the  case  of  Hillyer  v. 
Brogden,  67  Ga.  21,  it  appeared  that  an 
agent  wrongfully  rofused  to  turn  over  to  his 
principal  personal  property  which  was  hers, 
and  which  had  been  Intrusted  to  him  as  ber 
agent  He,  Instead,  turned  it  over  to  anoth- 
er' who  was,  in  law,  an  entire  stranger  to 
the  principal.  Against  this  .third  person  tbe 
principal  sued  out  a  possessory  warrant 
This  court  held  that  the  possession  of  the 
agent  was  more  than  the  bare  constructive 
possession  of  the  principal,  and  was  sufflci^t 
to  support  a  proceeding  by  possessory  war- 
rant instituted  by  tbe  principal  to  rocovw 
the  property.  It  was  also  held  that  the  de- 
fendant in  accepting  the  property  from  the 
agent,  took  it  unlawfully  and  wrongfully 
from  the  possession  of  Uie  principal.  The 
case  of  Trota  v.  Wyly,  77  Ga.  684,  was  dis- 
tinguished from  that  of  Meredith  v.  Knott, 
supra,  because  in  it  there  was  a  dispute  as 
to  both  the  title  and  tbe  right  of  possession 
of  tbe  property  Involved.  In  Mitchell  t. 
Railway  Co.,  Ill  Ga.  770,  36  8.  O.  ©71,  61  I* 
R.  A.  '622,  the  case  of  Hillyer  t.  Brogden 
was  cited  as  authority  for  the  statement  tbat 
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tbA  iKMaeaalon  of  an  agent  who  has  no  spe- 
cial property  or  Interest  in  the  chattel  la  the 
actnal  possession  of  the  principal.  And  in 
the  case  of  Wynn  t.  Harrison,  111  Oa.  816, 
85  S.  B.  613.  it  was  held:  "When  a  father 
penults  his  minor  son  to  use  for  a  particular 
purpose  a  chattel  belonging  to  the  former, 
and  the  latter,  without  authority,  undertakes 
to  sell  or  dispose  of  the  property,  and  in  so 
doing  yields  possession  to  a  third  person, 
the  father  may  maintain  a  possessory  war- 
rant for  the  purpose  of  recovering  posses- 
sion. This  Is  80  for  the  reason  that.  In  legal 
contemplation,  the  possession  of  the  son  was 
that  of  the  father,  and  the  attempt,  in  the 
manner  stated,  to  deprive  him  of  that  pos- 
session, was  wrongful  and  tortious;  the  min- 
or being  unable  to  make  any  binding  consent 
as  to  the  matter."  Under  these  decisions, 
and  particularly  that  In  Meredith  v.  Knott, 
we  think  It  is  settled  that  a  proceeding  by 
possessory  warrant  will  He  In  a  case  like  the 
present  The  possession  of  the  defendant  as 
agent  of  the  plaintiff  was,  in  law,  the  posses- 
sion of  the  principal;  and  this  possession 
of  the  principal  was  more  than  merely  con- 
structive, and  was  sufficient  to  support  a 
proceeding  by  possessory  warrant.  When 
the  defendant  refused  to  deliver  the  property 
to  her  principal,  she  ceased  to  hold  It  for  the 
principal;  her  possession  became  wrongful, 
tortious,  and  fraudulent,  and  the  principal 
could  recover  possession  by  a  possessory  war- 
rant 

2.  The  proposition  announced  in  the  second 
headnote  Is  controlled  by  section  4S07  of  the 
Civil  Code,  and  by  tbe  case  of  Bush  v.  Raw- 
lins. 80  Oa.  583.  6  8.  B.  761,  in  which  this 
Code  section  was  discussed  and  applied. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  hlTTLiEi,  J.,  dissent- 
ing. 

(Ue  Oa.  430) 

BURT  r.  BENNETT. 

(Supreme  Court  of  Georgia.     Oct.  SO,  1902.) 

ACTION  ON  NOTE-BONA  PIDB  FUHCHASSft— 
BVIDBNCB. 

1.  The  coDtrolIIug  issue  In  this  case  being 
whether  or  not  the  plaintiff,  who  was  the  trans- 
feree of  the  note  saed  on,  had,  before  paying 
the  entire  purchase  price  of  the  note,  notice  of 
tbe  defense  of  failare  of  consideration  set  up 
iu  the  defendant's  plea,  and  there  being  no  evi- 
dence to  anthorize  a  finding  that  lie  had  such 
notice,  the  court  erred  In  overruling  a  petition 
for  Certiorari  sued  out  by  the  plabitifl  for  the 
purpose  of  setting  aside  a  verdict  in  Ills  favor 
for  a  less  sum  than  the  full  amount  of  tbe 
note. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dawson  comity; 
J.  B.  Bates,  Judge. 

Action  by  W.  J.  Burt  against  8.  A.  J. 
Bennett  Prom  an  order  overruling  a  peti- 
tion for  certiorari  to  a  Justice^  plaintiff  brings 
error.    Reversed. 


B.  H.  Baker  and  O.  J.  LID7,  for  plalntifl 
in  error.  W.  F.  Flndley,  Cor  drftwdant  la 
error. 

PER  CURIAM.   Jndgmoit  rereraed. 

LUMPKIN.  P.  J.,  absent  an  account  of 
sickneaa. 


(US  Ga.  42$) 
WHELCHBL  et  aL  T.  POOR. 
(Supreme  Court  of  Georgia.     Oct  30,  1902.) 
NKW  TKIAI^MOTION— TIMB  OF  HBARINQ. 

1.  Where  a  motion  for  new  trial  was  made  in 
term,  and  an  order  was  taken  setting  the  case 
for  a  hearing  on  a  particnlar  day  iliereafter, 
and  on  that  day  another  order  was  taken,  000- 
tinuing  the  case  until  a  named  day  (being  the 
day  ou  which  court  opened  in  another  county), 
"to  be  heard  the  first  week  of  court"  and  the 
motion  for  new  trial  and  the  brief  of  evidence 
were  not  presented  to  the  Judge  until  the  week 
thereafter,  no  order  having  been  taken  to  con- 
tinue the  case,  the  judge,  under  the  decision 
made  iu  Railway  Go.  v.  Stricklaud,  41  S.  E. 
601,  114  Ga.  998,  had  no  Jorisdlction  to  hear 
or  determine  the  motion.  As  he  assumed  Juris- 
diction  and  granted  a  new  trial,  his  Jndgment 
must  l>e  reversed. 

(Syilabos  by  the  Coart) 

Brror  from  superior  court,  LnmpUn  coun- 
ty; J.  B.  Estes,  Judge. 

Action  between  F.  M.  Whelchel  and  others 
and  J.  L.  Poor.  From  the  Judgment  Whel- 
chel and  others  bring  error.    Reversed. 

H.  H.  Dean,  tor  plaintiffs  In  error.  How- 
ard Thompson  and  Speucw  R.  Atkinson,  for 
defendant  In  error. 

PER  CURIAM.    Reversed. 

LUMPKIN,  P.  J.,  absent  on  acconnt  «i 
aickness. 


(U«  Oa.  424) 

ALMAND  T.  NASH  et  at 
(Supreme  Court  of  Georgia.    Oct  30,  1902:) 

AFPBAI^RBVIIEW. 

1.  The  testimony  objected  to  was  properly  ad- 
mitted. The  evidence,  while  conflicting,  'was 
sufficient  to  support  the  verdict,  and  there  was 
no  abuse  of  discretion  in  overruling  the  motion 
tor  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  superior  court  Gwinnett  coun- 
ty;  R.  B.  Russell,  Judge. 

Action  between  M.  W.  Almand  and  R.  S. 
Nash  &  Oo.  From  the  judgment  Almand 
brings  error.    Affirmed. 

W.  O.  Wilson,  for  plaintiff  in  error.  Alon- 
BO  Field,  for  defendants  in  error. 

PER  CURIAM.    Jndgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  af 
aickness. 
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(116  Ga.  423) 

WAI/TERS  T.  FREEMAN. 
(Supreme  Court  of  Georgia.    Oct  80,  1902.) 

APPBAL-RBVIBW— QUBSTIONB  OF  VACT. 

1.  A  verdict  taming  on  qnestions  of  fact  will 
not  be  reversed  where  it  was  approved  by  the 
trial  jndge,  and  the  motion  for  new  trial  la 
confined  to  the  general  groonds,  though  the 
case  of  plaintiff  in  error  appeals  more  strongly 
to  the  court  than  that  of  defendant  in  error. 

Error  from  superior  court,  Franklin  county; 
R.  B.  Russell,  Judge. 

Action  between  Fannie  Walters  and  J.  W. 
B^eeman.  From  the  judgment,  Walters 
brings  error.    Affirmed. 

J.  N.  Worley  and  O.  C.  Brown,  for  plain- 
tiff in  error.  Jas.  H.  Skelton,  W.  B.  Little, 
and  D.  W.  Meadow,  for  defendant  In  error. 

COBB,  J.  While  the  case  for  plaintiff  In 
error  appeals  more  strongly  to  this  court 
than  that  for  the  defendant  in  error,  yet,  as 
a  jury  of  the  vicinage  has  seen  proper  to  ren- 
der a  verdict  for  the  defendant  in  error  In  a 
case  turning  upon  questions  of  fact,  the  judge 
who  presided  in  the  case  has  approved  the 
verdict,  and  the  motion  for  a  new  trial  la  con- 
flned  to  the  general  grounds,  this  court,  In 
accordance  with  the  rule  of  noninterference 
In  such  cases,  feels  constrained  to  affirm  the 
judgment  overruling  the  motion  for  a  new 
trial. 

Judgment  afDrmed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J,  absent  on 
account  of  slckneaa 


(lie  Qa.  426) 

TTLLBY  T.  McJUNKIN  et  al. 
(Supreme  Court  of  Georgia.    Oct.  30,  1902.) 

OBJBCnONB   TO   HVIDBNCE— AFPEAL-RaVTBW  ' 
—NEW  TRIAU 

1.  "In  order  to  properly  present  for  decision 
by  the  supreme  court  the  question  whether  or 
not  error  was  committed  in  admitting  given  evi- 
dence, it  must  appear  that  objectiou  was  made 
to  it.  and  passed  upon  by  the  conrt,  at  the 
time  it  was  offered,  and  also  what  the  objec- 
tion was."  Cooper  v.  Chamblee,  89  S.  E.  917, 
114  Ga.  116. 

2.  In  view  of  the  evidence  Introduced  on  the 
trial,  the  conrt  below  did  not  abuse  its  discre- 
tion In  declining  to  set  aside  the  finding  of  the 
jury, 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Habersham 
county;  J.  B.  Estes,  Judge. 

Action  between  H.  A.  Tllley  and  John  Mc- 
Junkin  and  Others.  From  the  judgment,  Tll- 
ley brings  error.    Affirmed. 

Robt  McMillan  and  J.  C.  Edwards,  for 
plaintiff  in  error.  J.  B.  Jones,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  afBrmed. 

LUMPKIN,  P.  i^  absent  on  acconnt  of 
■Ickness. 


(Ue  Qa.  42T) 

LOVELESS  V.  STANDARD  GOLD  MIN.  00. 

(Supreme  Conrt  of  Georgia.     Oct  30.   1902.) 

INJVST  TO  BMPLOTA— CONCURRBNT  NBOU- 
OENCE. 

1.  The  negligence  of  a  fellow  servant  does  not 
relieve  the  master  from  liability  to  a  co-servant 
for  an  injury  which  would  not  have  happened 
had  the  master  not  been  negligent  himself. 

(Syllabus  by  the  Court.) 

Bn-or  from  superior  court  Lumpkin  coun- 
ty; J.  B.  Estes,  Judge. 

Action  by  W.  J.  Loveless,  against  the 
Standard  Gold  Mining  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 


H.  H.  Dean,  for  plaintiff  in  error. 
Charters,  for  defendant  in  error. 


W.  A. 


FISH.  J.  Loveless  sued  the  Standard  Gold 
Mining  Company  for  damages  for  personal 
Injuries  aUeged  to  have  been  sustained  by 
iim  in  conseqijence  of  the  negligence  of  the 
defendant  He  alleged  that  he  was  employ- 
ed by  the  defendant  as  a  laborer;  that  at 
the  time  he  was  Injured  he  and  three  others 
were  engaged,  under  the  direction  of  the  de- 
fendant company,  in  timbering  a  mining  shaft 
upon  its  property  ("that  Is,  were  placing 
timbers  on  each  side  of  said  shaft  which 
was  perpendicular),  and,  as  said  timbers  were 
put  In,  •  •  •  petitioner  was  required  to 
put  them  in  place,  and  bolt  the  same  to  oth- 
er timbers"  and  to  the  walls  of  the  shaft 
80  as  to  protect  the  walls  thereof;  that  the 
defendant  company  furnished  the  timbers, 
bolts,  and  .taps  necessary  for  this  purpose, 
and  it  was  Its  duty  to  furnish  suitable  ma- 
terial; that  It  furnished  a  number  of  bolts 
and  taps  that  were  unfitted  for  use.  the  taps 
beldg  too  large  for  the  bolts,  so  that  when 
they  were  put  on  the  bolts  the  threads  there- 
in would  not  catch  to  the  threads  on  the 
bolts  sufficiently  to  hold  the  tlmbors  through 
which  the  bolts  were  placed;  that  another 
squad  of  laborers  had  put  in  a  number  of 
timbers  before  the  plaintiff  and  the  squad 
with  which  he  was  working  went  into  the 
shaft  to  carry  on  the  work;  that  the  men 
employed  in  the  work  previously  to  the  com- 
ing on  of  the  petitioner  and  his  squad  placed 
some  timbers  in  the  shaft  and  sought  to 
fasten  the  sauje  with  the  defective  taiw  fur^ 
nlshed  by  the  defendant  company;  and  that 
plaintiff  and  his  assistants  went  into  the 
shaft  "and  stepped  onto  the  plank  placed 
there  for  safety,  so  that  [he]  could  work,— 
the  planks  resting  on  the  said  timbers  so 
upheld  by  the  defective  bolts  and  taps,— and 
after  stepping  out  on  said  planks  and  coip- 
mendng  work,  and  while  tn  the  perform- 
ance of  his  duty,  with  no  knowledge  of  the 
defective  taps  and  bolts,  he  was  injured  by 
the  giving  way  of  the  bolts  and  the  falling 
of  the  said  timbers,  which  caused  him  to  Call 
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aome  15  or  25  feet  and  Btrike  the  solid  rock 
on  the  bottom  of  the  shaft"  The  defendant 
demurred  to  the  petition,  and  pending  the 
demui-rer  the  plaintiff  amended  the  petition 
by  alleging  that  he  had  no  opportunity  of 
discovering  the  defects  set  forth,  and  by  the 
exercise  of  ordinary  care  could  not  have 
known  of  the  same,  while  they  were  well 
known  to  the  defendant.  The  court  then 
eustnined  the  demurrer  and  dismissed  the 
petition,  to  which  ruling  the  plaintiff  ex- 
cepted. 

The  case,  as  It  comes  before  us,  involves 
the  determUiatlon  of  a  single  question,  and 
that  Is,  did  the  petition,  In  the  language  of 
the  demurrer,  show  "on  Its  face  that  the 
negligence  which  worked  the  Injury  com- 
pluiued  of  was  attributable  to  the  coemploy4s 
and  fellow  servants  of  the  petitioner,  the 
risk  of  which  he  assumed,  under  the  law, 
when  he  entered  the  employment  of  defend- 
ant"? It  is  earnestly  contended  by  counsel 
for  the  defendant  In  error  that  the  petition 
shows  that  the  injury  was  occasioned  by  the 
negligence  of  the  plaintiffs  fellow  servants, 
in  knowingly  using  the  defective  bolts  and 
taps  in  fastening  together  the  timbers  of  the 
shaft,  and  that  .therefore  the  master  Is  not 
responsible  to  the  plaintiff  for  the  Injury 
which  he  sustained.  Granting  that  these  fel- 
low servants  of  the  plaintiff,  who  had  pre- 
ceded him  In  the  work  which  he  undertook 
to  continue,  were  thus  negligent,  their  neg- 
ligence In  knowingly  using,  In  timbering  the 
shaft,  defective  bolts  and  taps  which  were 
furnished  them  for  this  very  purpose  by  the 
master,  would  not  relieve  the  master  from 
liability  to  the  plaintiff  for  the  injuries  which 
he  sustained  In  consequence  of  the  use  of 
this  defective  material.  The  2nitii>>  negli- 
gence, without  which  the  plaintiff  would  not 
have  been  injured,  was  that  of  the  master. 
In  furnishing  improper  and  unsafe  appliances 
to  the  plaintiff's  fellow  servants,  to  be  used 
by  them  In  fastening  together  the  timbers, 
upon  the  security  of  which  the  safety  of  the 
plaintiff,  while  engaged  In  the  work  for 
which  the  defendant  employed  him,  depend- 
ed. Had  the  master  not  been  negligent  In 
furnishing  these  appliances  or  materials,  the 
fellow  servants  of  the  plaintiff  could  not 
have  been  negUgent  In  using  them  hi  timber- 
ing the  shaft  Their  negligence  in  the  mat- 
ter depended  upon  and  grew  out  of  the  negli- 
gence of  the  master,  and  the  defendant  was 
therefore  directly  responsible  for  Its  own 
negligence,  and  Indirectly  responsible  for  that 
of  its  employes.  If  the  negligence  of  the 
master  had  been  wanting,  the  plaintiff  would 
not  have  been  injured.  The  master  furnish- 
ed Improper  materials  or  appliances  to  these 
fellow  servants  of  plaintiff,  to  be  used  ex- 
actly as  they  did  use  them;  and  their  neg- 
ligence In  using  them  under  the  Implied  di- 
rection of  the  master  was  but  a  continuance 
of  the  latter's  negligence  in  furnishing  them 
to  be  thus  used. 

In  the  case  of  Cheen^  t.  Steamship  Co,, 


02  Ga.  726,  19  S.  B.  88,  44  Am.  St  Rei>. 
113,  this  court  held  that  "the  neglig«ice  of 
a  fellow  servant  does  not  excuse  the  master 
from  liability  to  a  co-servant  for  an  injiuy 
which  would  not  have  happened  had  the 
master  performed  his  duty."  This  ruling  Is 
found  in  the  opinion,  on  page  732,  92  Ga., 
and  page  36,  19  S.  E.,  44  Am.  St  Bep.  113, 
and  is  supported  by  a  number  of  cited  cases. 
"That  a  master  Is  liable  for  an  Injury  to  his 
servant  caused  by  the  concurrent  negligence 
of  himself  and  a  fellow  servant  but  which 
could  not  have  happened  bad  the  master  per- 
formed his  duty,  is  clear.  •  •  ♦  If,  there- 
fore, a  servant  who  Is  himself  free  from 
negligence  receives  an  Injury  caused  in  part 
by  the  negligence  of  his  master,  or,  what 
amounts  to  the  same  thing,  of  a  servant  for 
whose  negligence  the  master  is  responsible, 
and  In  part  by  that  of  a  fellow  servant  he 
can  maintain  an  action  against  his  master 
for  such  injury."  12  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  005. 

Counsel  for  defendant  In  error  cites  and 
relies  upon  Baxley  v.  Manufacturing  Co..  114 
Ga.  720,  40  &  E.  730.  That  case  came  up 
on  the  grant  of  a  nonsuit  by  the  trial  court 
and  this  codrt  held  that  the  nonsuit  was 
properly  granted.  There  the  plaintiff,  who 
was  employed  In  the  defendant's  sawmill, 
was  Injured  In  consequence  of  the  breaking 
of  an  iron  bolt  which  held  in  position  the 
guide  of  the  saw.  He  "claimed  to  have  es- 
tablished by  his  evidence  that  the  defendant 
was  negligent  in  two  particulars:  First  In 
employing  an  Incompetent  machinist  or,  if 
the  incompetency  was  not  known  at  the  time 
of  his  employment  In  retaining  in  its  em- 
ployment an  incompetent  machinist  after 
knowledge  of  his  Incompetency,— one  of  the 
duties  of  this  machhilst  being  to  put  In  a 
proper  bolt  at  the  place  where  the  bolt  which 
caused  the  plaintiff's  Injuries  was  located,  to 
test  the  bolt  when  it  was  put  in,  and  to 
Inspect  it  from  time  to  time  after  It  had 
been  put  in  position;  and,  second,  In  furnish- 
ing for  the  purpose  of  being  placed  In  po- 
sition by  the  machinist  a  defective  Iron  bolt 
when  ordinary  care  would  have  required  that 
a  sound  steel  bolt  should  be  used."  The 
ground  upon  which  the  decision  was  based 
Is  stated  by  Mr.  Justice  Cobb,  who  delivered 
the  opinion,  as  follows:  "There  being  no 
evidence  authorizing  a  finding  that -the  mas- 
ter was  negligent  either  in  the  employment 
of  theservant  who  was  claimed  to  have  been 
negligent  or  in  furnishing  a  defective  bolt 
to  be  used  by  such  servant  the  plaln'^ff  has 
failed  to  make  out  his  case,  and  wi^s  not 
entltied  to  recover,  notwithstanding  the  evi- 
dence authorized  a  finding  that  the  plaintiff 
himself  was  without  fault"  It  was  held  tbat 
the  evidence  In  the  case  showed  that  t^e 
defect  in  the  bolt  "was  a  latent  one,  and, 
such  being  the  case,  the  mere  fact  that  the 
bolt  broke  [was]  not  suflEIclent  to  remove  the 
presumption  that  the  master  had  furnished 
a  proper  appliance  to  be  used;    the  defect 
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bdng  of  Bodi  a  character  that  the  master 
would  not  know  of  It,  and  could  not  by  the 
exercise  of  ordinary  care  have  discovered 
It."  There  la  nothing  in  the  facts  of  that 
case,  or  the  grounds  upon  which  the  de- 
cision therein  was  placed,  which  conflicts 
with  the  ruling  which  we  malie  in  the  pres- 
ent one.  It  is  true  that  Mr.  Justice  Cobb, 
in  stating  the  case  hypothetlcally,  uses  some 
language  which  seems  to  support  the  conten- 
tion of  the  defendant  In  etror  In  the  case 
now  under  review,  but  what  the  learned  Jus- 
tice says  in  reference  to  the  nonliability  of 
the  master  in  the  case  thus  stated  was  not 
necessary  to  support  the  decision  which  the 
court  rendered,  which  was  based  upon  the 
grounds  Indicated  above. 

Judgment  reversed.  All  the  justices  eon- 
curriug,  except  LUMPKIN,  P.  3^  absent  on 
account  of  sickness. 


(116  Ga.  420) 

GRIFFITH  V.  COLLINS. 
(Snpreme  Conrt  of  Georgia.    Oct  80,  1902.) 

8UUMART  FROCBBDINQS— VBNDEB  IN  P0SSK8- 
HION— LANDLORD  AND  TENANT. 

1.  When  a  person  holdtf  possession  of  lands 
under  a  contract  ot  purchase,  he  cannot  l>e  diS" 
possessed  by  summary  proceedings  against  him 
as  a  tenant. 

2.  Where  an  agreement  was  made  for  the 
sale  of  land,  and  it  was  stipulated  that,  if  the 
vendee  did  not  comply  with  its  terms,  he  was 
to  pay  rent,  and  a  tender  subsequently  made 
by  the  vendee  was  rejected  by  the  vendor  on 
the  grounds  that  it  did  not  comply  with  the 
latter's  erroneous  construction  of  the  contract, 
and  that  he  was  in  no  position  to  make  a  deed, 
because  of  a  security  deed  already  made  by 
him  to  a  third  party,  the  fact  that  the  amount 
tendered  may  not  have  been  tbe  exact  sum  re- 
quired under  the  contract  did  not  change  the 
relation  of  the  parties  from  that  of  vendor  and 
vendee  to  that  of  landlord  and  tenant. 

3.  No  material  error  was  committed  with  re- 
gard to  the  questions  which  are  Indicated 
above,  and  which  are  the  controlling  questions 
in  the  case. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Oconee  connty; 
R.  B.  Kussell,  Judge. 

Action  by  F.  P.  Griffith  against  J.  P.  Col- 
lins. Judgment  for  defendant,  and  plaintiff 
brings  error.    A£Snned. 

A.  S.  Erwhi,  B.  E.  Thrasher,  and  John  J. 
Strickland,  for  plaintiff  in  error.  E.  T. 
Brown  and  W.  M.  Smith,  for  defendant  in  er- 
ror. 


SIMMONS,  0.  J.  In  January,  1887,  Grif- 
fith instituted  summary  proceedings  to  dis- 
possess OoUlns  of  certain  described  lands  of 
which  Collins  was  alleged  to  be  in  possession 
as  a  tenant  holding  over.  Collins  made  a 
counter  affidavit,  in  which  he  averred  that  be 
did  not  hold  the  land  tmder  any  lease,  or  con- 
tract of  rent,  or  otherwise  as  the  tenant  of 
Griffith.    Griffith  then  amended  his  pleadings 
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by  alleging  that  he  and  Collhis  bad  entered 
Into  a  written  agreement  in  regard  to  the 
lands,  that  by  mistake  of  the  scrivener  and  of 
the  parties  the  wiitlng  did  not  speak  the  true 
Intention  of  the  parties,  and  that  under  the 
real  contract  Collins  was  to  tiecome  the  pur- 
chaser of  the  lands  by  makhig  certain  pay- 
ments therein  stipulated,  or,  in  the  event  of 
a  failure  to  make  these  payments,  to  pay 
rent  as  a  tenant  He  prayed  a  reformation 
of  the  contract  Upon  the  trial  tbe  evidence 
showed  that  ba  1882  or  1893  Collins,  as  the 
tenant  of  Griffith,  went  into  possession  of 
most  ot  the  land  here  involved.  He  rented 
tbe  land  from  year  to  year  until  the  fall  of 

1895,  when  he  made  a  contract  of  rent  for 
the  year  1896.  In  January,  1896,  the  parties 
entered  into  tbe  following  written  contract, 
which  was  signed  by  Griffith:  "This  is  to 
certify  that  I  agree  to  sell  Mr.  J.  P.  Collins 
my  home  place,  containing  350  acres,  at  $7.00 
per  acre,  at  ten  per  cent  interest  in  ten 
payments,  but  Mr.  Collins  is  to  pay  one-third 
and  one-fourth  should  he  fail  to  make  pay- 
ments as  above.  And  if  the  said  Collins 
pays  the  full  amount  of  the  ten  payments  in 
one,  then  I  agree  to  give  him  $250.00,  a  suit 
of  clothes,  and  a  buggy.  Said  land  is  bound- 
ed as  follows,"  etc.  On  August  26,  1896,  Grif- 
fith wrote  Collins  a  letter,  in  which  be  asked 
Collins  to  bring  him  some  cotton  to  be  applied 
either  to  rent  or  "on  land,"  as  Collins  might 
prefer.  Collins  does  not  appear  to  have  made 
any  payment  whatever.  The  land  was  sur- 
veyed, at  the  request  of  both  parties,  at  dif- 
ferent times,  and  found  by  the  last  survey 
to  contain  abont  346  acres.    On  October  10, 

1896,  Collins,  tlirougb  his  attorney,  tendered 
Griffith  $2,500,  out  of  which  Griffith  was  to 
take  enough  to  pay  for  the  land.  Griffith 
claimed  that  under  the  contract  he  was  at 
once  entitled  to  $7  per  acre,  and  also  to  the 
full  amount  of  10  years'  Interest  at  10  per 
cent  per  annum.  He  also  stated  that  he  had 
already  made  to  a  third  party  a  security  deed 
to  the  land,  and  was,  therefore,  hi  no  posi- 
tion to  convey  the  land  to  Collins;  and  he  re- 
fused the  tender  on  both  these  grounds,  and 
on  no  other.  A  few  days  later  the  attorney 
for  Collins  prepared  a  deed  to  the  land,  and 
again  made  a  tender  to  Grffith.  The  second 
tender  was  of  a  certified  check,  but  this  Grif- 
fith expressly  waived,  refusing  the  tender  for 
the  reasons  stated  when  the  first  tender  was 
rejected.  Griffith  testified  that  be  understood 
the  contract  to  mean  that,  no  matter  when 
payment  was  made,  he  was  entitled  to  the 
principal  and  to  10  per  cent  interest  for  the 
full  term  of  10  years,  without  discount  Col- 
lins testified  that  at  the  time  the  contract  was 
made  both  parties  bad  understood  and  agreed 
that  under  it  he  was  to  pay  $7  per  acre  for 
the  land,  together  with  Interest  at  10  per 
cent  up  to  the  time  of  payment;  and  that 
no  part  of  the  purchase  price  was  to  bear  in- 
terest after  the  time  of  its  payment.  The  evi- 
dence also  showed  without  contradiction  that 
by  the  words  "at  ten  per  cent  interest  in  ten 
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payments"  It  was  intended  that  tlie  Interest 
Bhonld  be  at  the  rate  of  10  per  cent,  per  an- 
num, and  the  payments  annual;  and  also  that 
the  stipulation  as  to  the  payment  of  "one-third 
and  one-fourth"  in  the  event  of  a  failure  to 
purchase,  meant  that  Collins  should,  in  such 
event,  pay  rent  as  a  tenant,  the  rental  being 
one-thhrd  of  certain'  of  the  farm  products 
made  and  one-fourth  of  the  others.  The  Jury 
found  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  trial.  To  the  Judgment 
overruling  his  motion,  be  excepted. 

1.  The  sole  question  involved  In  the  present 
case  is  whether  Collins  was  a  tenant  of  Grif- 
fith at  the  time  this  proceeding  against  him 
was  instituted.  The  law  gives  this  remedy  In 
no  case  in  which  the  relation  of  landlord  and 
tenant  does  not  exist  If  Collins,  In  January, 
1807,  was  in  possession  of  the  lands  as  a  ten- 
ant holding  over,  then  the  verdict  should  have 
been  for  the  plaintiff;  while,  If  Collins  held 
the  lands  under  a  contract  of  sale  and  as  a 
purchaser,  the  Jmy's  finding  for  the  defend- 
ant was  correct  The  controlling  issue  was, 
therefore,  whether  or  not  the  relation  between 
the  parties  was  that  of  landlord  and  tenant 

2.  It  was  argued  by  cotmsel  tor  the  plaln- 
tlft  In  error  that  the  writing  set  out  above 
lacked  the  certainty  requisite  to  a  contract, 
and  was  not  bhidlng,  and  tliat,  therefore,  the 
relation  of  landlord  and  tenant  continued  be- 
tween the  parties  under  their  prior  contract, 
made  In  the  fall  of  1895.  This,  we  think.  Is 
not  true.  .The  writing  did  not  constitute  a 
sale  of  the  land,  but  It  was  an  agreement  to 
sen,  and  was  so  treated  by  Griffith  in  his 
pleadings.  Both  parties  bad  acted  upon  It  as 
such  an  agreement,  and  as  long  as  they  did 
80  the  relation  betweoi  them  was  not  that 
of  landlord  and  tenant  The  parties  intend- 
ed the  instrument  as  an  optional  contract  or 
agreement  under  which  Collins  could  purchase 
the  land  or  hold  It  as  tenant,  and  when  he 
made  a  tender  to  GrlflStb,  and  thereby  placed 
himself  in  the  position  of  one  attempting  to 
close  the  option  to  purchase,  no  refusal  on  the 
part  of  Griffith  could  place  Collins  in  the  at- 
titude of  a  tenant  Under  the  contract  Col- 
lins held  the  land  as  a  purchaser  unless  and 
until  he  should,  by  a  failure  to  pay,  or  In  some 
other  way,  elect  to  hold  It  as  a  tenant  In 
the  absence  of  anything  to  show  such  an  Sec- 
tion, he  would  continue  to  hold  as  purchaser. 
Whether  the  tender  made  was  of  an  exact- 
ly correct  amount  Is  of  no  moment,  for  It 
was  refused  by  Griffith  on  grounds  which 
show  Indubitably  that  the  offer  would  have 
been  declined  whether  correct  or  not.  One  of 
these  grounds  was  that  Griffith  was  entitled 
to  $7  per  acre  for  the  land,  and,  in  addition 
thereto,  10  pee  cent,  per  annum  interest  for 
the  full  period  of  10  years,  although  the  pay- 
ments were  made  the  first  year.  The  other 
was  that  be  had  already  conveyed  the  land  to 
a  third  party,  and  was  In  no  position  to  make 
a  deed  to  Collins.  We  are  clear  that  Grif- 
fith was  not  entitled  to  Interest  at  the  rate 
of  10  per  cent,  per  annum,  and  that,  what- 


ever the  rate,  be  was  entitled  to  no  Interest 
beyond  the  time  of  the  tender.  The  rejection 
of  the  tender  on  the  ground  first  stated  mads 
It  apparent  that  a  technically  correct  and  ex- 
act tender  would  have  be^n  refused;  while  the 
second  objection  stated  showed  that  any  ten- 
der which  could  have  been  made  would  have 
been  ineffectuaL  For  these  reasons  we  think 
Collins,  by  his  tender,  clearly  Indicated  an 
intention  to  close  the  option  to  purchase,  and 
could  not  be  hAd  to  have  relinqoisbed  his 
right  to  purchase,  and  to  have  elected  to  bold 
the  land  as  tenant  Not  holding  the  land  as 
tenant,  he  could  not  be  ejected  by  the  sum- 
mary- process  instituted  against  him.  What- 
ever may  be  the  rights  of  the  parties  in  other 
respects,  it  Is  clear  that  Griffith  cannot  main- 
tain against  CoUhis  proceedings  which  are  ap- 
plicable only  where  the  relation  of  landlord 
and  tenant  exists. 

8.  The  trial  Judge  committed  no  material 
error  which  could  have  afl'ected  the  decision 
of  the  above  and  controlling  issues  in  the 
case.  Whether  error  was  committed  with  re- 
spect to  other  questions  made  It  Is  unneces- 
sary to  decide,  for,  if  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  parties, 
a  determination  of  ^hls  case  In  favor  of  Col- 
lins was  Inevitable. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


(Usa«.E») 
GOLDINO  T.  STATE. 
(Supreme  Court  of  Georgia.    Nor.  12,  1902.) 

CRIMINAIi     LAW— APPKAL— REVIEW— LARCBNT 

—INTENT— NEW  TRIAL. 

1.  There  was  evidence  8u£9cient  to  authoriEe 
a  finding  by  the  jury  that  the  accused  was 
guilty  of  the  offense  with  which  he  was  char- 
ged. 

2.  The  trial  judge  committed  no  error  in  re- 
fusing to  instruct  the  jury,  as  requested  by 
counsel  for  the  defendant.  The  question  wheth- 
er the  accused  iutended  to  steal,  as  well  as  that 
whether  he  did  in  fact  commit  the  larceny  char- 
ged, was  fairly  submitted  in  the  general  charge, 
which  covered  the  particular  matter  of  inten- 
tion referred  to  In  the  request. 

8.  The  trial  jadge  fairly  submitted  the  issues 
made  by  the  pleadines  and  evidence,  and  his 
charge  was  not  calcukted  to  mislead  the  jury 
in  their  finding. 

4.  The  evidence  alleged  to  be  newly  discov- 
ered was  immaterial  in  character,  and  was  not 
leeally  sufficient  to  change  or  influence  the  ver- 
dict. 

(Syllabus  by  the  Court) 

Error  from  superior  conit,  Uberty  county; 
Paul  E.  Seabrook,  Judge. 

R.  It.  Goldlng  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

A.  8.  Way,  for  plaintiff  in  error.  Living- 
ston Kenan,  SoL  Gen.,  for  the  State. 

PEIB  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  i.,  absent  on  account  of  sidic- 
nesB.    CANDLER,  J.,  not  presiding. 
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(U6  G«.  417) 

CA80N  T.  OBIZZLB  et  aL 
(Sniireme  Coart  of  Georgia.     Ocb  80.  1902.) 

AFPOAIr-RBVIKW. 

1.  The  motion  for  a  new  trial  was  upon  the 
{reneral  KTouuds  only.  The  evidence  authorized 
the  verdict,  aud  there  was  no  error  iu  refusing 
to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

EIrror  from  superior  conrt,  Hancock  comi- 
ty;   H.  M.  Holden,  Judge. 

Action  between  B.  A.  Casdn  and  John 
Grizzle  and  others.  From  the  Judgment, 
Cason  brings  error.    Affirmed. 

W.  H.  Burwell,  for  plalntUT  in  error.  L. 
D.  McGregor  and  B.  EL  Lewis,  for  defend- 
ants in  error. 

PEB  CDBIAM.    Judgment  affirmed. 

LUMPKIN  P.  J.,  absent  on  account  of 
sickness 


(U6  Oa.  S25) 

WILLIAMS  T.  STATE. 
(Supreme  Conrt  of  Georgia.     Not.  12,  1902.) 

JCRT— nn>ANBlLINO-<;RIMINAI<  IiAW— IN- 
STRUCTIONS. 

1.  Under  the  acts  establishing  the  city  conrt 
of  CartersTille  (Acts  1884-85,  p.  487,  and  Acts 
1887,  p.  716),  the  judge  of  that  court  may 
make  np  panels  of  jurors  for  the  trial  of  cases, 
and  may  canse  such  panels  to  be  filed  by  tales- 
men in  the  same  manner  as  Is  proyided  by  sec- 
tion 869  of  the  Penal  Code,  for  the  organiza- 
tiou  of  panels  in  the  snperior  court. 

2.  A  charge  to  the  jury  in  a  criminal  case 
that  the  jury  shall  acquit  the  accused  if  they 
"determine  that  he  is  not  guilty  beyond  a  rea- 
sonable doubt "  is  susceptible  of  a  construc- 
tion which  makes  it  erroneous,  and,  in  a  close 
case,  is  such  error  as  to  require  the  grant  of  a 
new  trial. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  CartersTllle;  A. 
M.  Foute,  Judge. 

WIU  Williams  was  conTlcted  of  crime,  and 
brings  error.    Beversed. 

Jas.  B.  Conyers,  for  plaintiff  In  error. 
Sam.  P.  Maddox,  Sol.  Gen.,  for  the  Stata 

PBB  OUBIAM.    Judgment  reversed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
Bickness.    OANDLBB,  J.,  not  presiding. 


016  Oa.  650) 

WBAVEB  ▼.  STATB. 

(Supreme  Court  of  Georgia.    Not.  12,  1902.) 

CRIHINAL  LAW— VARIANCIt-BVIDBNCB- 
BXCLUSION. 

1.  An  indictment  for  an  attemi>ted  arson  al- 
leged the  ownendup  of  the  house  to  be  in  "Mrs. 
O.  BeTiU."  ()n  the  trial  the  erideuce  showed 
that  tile  deed  to  the  property  had  been  made  to 
Rozle  S.  Bevill,  that  she  was  the  wife  of  G. 
B«Till,  and  that  Boxie  S.  BeTlU  and  Mrs.  G. 
Bevill  were  one  and  the  same  person.  The 
jury  having  found,  under  proper  Instructions 
from  the  conrt,  that  the  property  belonged  to 
the  person  named  in  the  indictment,  there  was 


no  Tariance,  and  the  court  did  not  «rr  in  re- 

fusingto  graqt  a  new  trial  uiwn  this  ground. 

2.  Where  police  officers  saw  the  accused 
throw  oil  upon  a  house  for  the  purpose  (after- 
wards admitted)  of  burning  it,  aud  at  this 
juncture  the  officers  camo  out  from  their  hid- 
ing place,  and  could  have  been  seen  by  the  ac- 
cused, who  then  started  away  from  the  house 
without  attempting  to  ignite  the  oil  or  the 
house,  the  judge  properly  submitted  to  the  jury 
the  question  as  to  whether  the  accused  desisted 
on  account  of  having  repented,  or  because  he 
had  seen  the  officers,  and  was  afraid  of  appre- 
hension; and  a  finding  against  the  accused  on 
this  issue  was  not  without  evidence  to  sustain 
it 

8.  This  court  cannot  say  that  there  was  er- 
ror iu  refusing  to  allow  a  certain  questiou  to 
be  propounded  to  a  witness  when  it  does  not 
appear  what  answer  was  expected  or  would 
have  been  made. 

(Syllabus  by  the  (3onrt) 

Error  from  snperior  court,  Obatham  coun- 
ty;  Pope  Barrow,  Judge. 

John  J.  Weaver  was  convicted  of  arson, 
and  brings  error.    Affirmed. 

W.  F.  Slater,  for  plaintiff  In  error.  "W.  W. 
Osborne,  Sol.  Gen.,  for  the  State. 

SIMMONS,  C.  J.  The  accused,  John  J. 
Weaver,  was  indicted  for  the  offense  of  "at- 
tempt to  commit  arson,"  the  allegation  in 
the  Indictment  being  that  the  said  Weaver 
did  attempt  willfully  and  maliciously  to  bum 
the  house  of  one  Mrs.  G.  BevUl,  and  did  do 
a  certain  act  toward  the  commission  of  said 
crime,  to  wit,  by  putting  kerosene  oil  on 
e.iid  house,  but  was  prevented  from  execut- 
ing the  same.  From  the  evidence  it  a;^ear- 
ed  that  a  police  officer  had  received  infor- 
mation which  led  him '  to  believe  that  the 
bouse  referred  to  In  the  Indictment  was,  on 
the  night  in  question,  to  be  burned.  This 
officer,  with  two  others,  secreted  himself  at 
a  point  about  50  yards  from  the  house  at 
about  the  time  that  it  was  expected  the  at- 
tempt would  be  made  to  bum  the  house. 
At  about  2  o'clock  in  the  morning  the  offi- 
cers saw  a  man,  who  was  Identified  as  the 
accused,  approach  the  house  with  something 
in  his  hand.  After  going  to  the  rear  end 
of  the  house,  and  placing  upon  the  ground 
the  object  that  he  had  In  his  band,  he  walk- 
ed some  distance  in  the  direction  of  the 
place  where  tlie  officers  were  concealed,  stop- 
ped, and  looked  around.  He  then  walked 
around  the  house,  and,  after  taking  some 
time,  apparently  investigating  the  surround- 
ings, he  returned  to  the  place  where  he  had 
deposited  what  then  for  the  first  time  was 
recognized  by  the  officers  to  be  a  can  or  tin 
bucket,  picked  it  up,  and  poured  Its  contents 
upon  the  side  of  the  house.  Upon  an  exam- 
ination made  shortly  after  this  occurrence, 
the  fluid  poured  from  the  can  or  bucket  upon 
the  bouse  was  found  to  be  kerosene  oil. 
After  throwing  the  oil  upon  the  house,  the 
accused  turned  around,  and  as  he  turned  the 
officers  emerged  from  tbeir  place  of  conceal- 
ment It  appeared  that  twu  negro  men  were 
asleep  on  a  bed  near  the  window  on  the 
side  of  the  house  where  the  oil  was  thrown, 
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and  that  some  of  the  oil  went  tbrongh  the 
window  and  onto  this  bed.  ■  The  officers 
would  not  testify  whether  the  accused  saw 
them,  but  It  appears  that  he  stepped  back 
from  the  building  after  throwing  the  oil  up- 
on it,  and  stoiiped  for  about  30  seconds,  after 
which  time  he  turned  and  walked  away  at 
a  rapid  walk.  When  he  had  gone  some  dis- 
tance, the  officers  determined  to  catch  him. 
There  was  a  dim  light,  and  he  could  be  seen 
by  the  officers.  They  supposed  that  he  had 
.seen  them,  but  did  not  know  that  he  bad. 
They  followed  him,  and  when  they  had  come 
within  about  40  yards  of  him  he  threw  the 
bucket  or  can  whl(4i  had  contained  the  oil 
Into  a  ditch,  and  walked  on  across  a  nearby 
bridge.  He  saw  the  officer  approaching  him, 
stopped,  and  was  then  arrested.  He  first 
gave  his  name  as  Carter,  and,  when  asked 
vhere  the  bucket  was  that  he  had  thrown 
away,  he  replied,  "It  Is  over  there."  After 
going  some  distance  with  the  officer  without 
speaking,  he  said  to  him:  "I  wlU  tell  you 
the  truth.  My  name  Is  John  J.  Weaver.  I 
am  a  shoemaker.  I  know  I  am  mined.  I 
was  hired  to  do  this  by  Mrs.  Rozle  Beyill, 
my  niece,  wife  of  Granville  Bevill.  My  des- 
titute circumstances  drove  me  to  it  I  was 
to  get  twenty-flve  dollars  for  burning  the 
house.  My  family  Is  in  destitute  clrcnmstan- 
ces,"— and  at  this  point  he  began  to  cry.  He 
told  the  officer  further  that  the  house  was 
Insured  for  |000,  and  asked  blm  where  he 
was  going  to  take  him.  When  told  that  he 
would  be  taken  to  the  police  barracks,  he 
asked  to  be  carried  by  Mrs.  BeviU's  house, 
stating  that  she  would  secure  a  bond  for 
him.  It  wag  afhown  that  Mrs.  O.  Bevill  was 
the  wife  of  Granville  Bevill,  and  that  her 
given  name  was  Rozle.  The  deed  to  the  land 
on  which  the  house  was  situated  was .  to 
Rozle  S.  Bevill.  The  accused.  In  his  state- 
ment, admitted  that  he  had  thrown  a  half 
gallon  of  oil  on  the  side  of  the  house,  and 
that  he  had  been  offered  f25  by  Mrs.  Bevill 
to  bum  the  bouse,  but  claimed  that,  after 
throwing  the  oil  upon  the  house,  "some  un- 
known voice"  had  told  him,  "Don't  do  that!" 
He  said  further:  "I  turned  around,  and 
went  back,  giving  up  the  idea  of  burning  the 
bouse,  and  was  going  back  to  tell  her  that 
1  would  throw  up  the  Job.  I  did  not  know 
there  was  an  officer  within  half  a  mile  of 
me,— not  nearer  to  me  than  Frogtown."  He 
also  stated  that  when  he  stopped  at  the  time 
of  his  arrest  he  was  In  a  narrow  path,  and 
that  he  only  stepped  out  of  the  path  to  give 
the  officers  room  to  pass;  that  at  the  time 
he  did  not  know  that  the  person  about  to 
pass  him  was  an  officer,  but  thought  he  was 
a  railroad  hand,  and  did  not  leara  that  he 
was  an  officer  until  after  he  threw  his  hand 
upon  htm,  and  told  him  to  consider  himself 
under  arrest. 

1.  As  before  stated.  It  appears  that  the 
deed  conveying  the  land  upon  which  was  sit- 
uated the  house  named  In  the  Indictment 
was  made  to  "Rozle  S.  Bevill,"  and  that  the 


husband  of  Rozle  8.  BevUI  la  Granville  Bev- 
ill.    The   bill   of   Indictment   describes  the 
house  In  question  to  be  "the  house  of  one 
Mrs.  G.  Bevill."    The  question  presented  for 
determination  by  this  court  Is,  did  the  court 
below  err  In  refusing  to  give  In  charge  to 
the  Jury  the  following  written  request  of 
counsel  for  the  accused?    "If  the  state  al- 
leges that  the  defendant  attempted  to  bam 
the  house  of  one  Mrs.  G.  Bevill,  then  the 
state  must  so  prove,  and.  If  the  facts  show 
the  property  to  be  In  the  name  of  another. 
In  that  event  the  defendant  should  be  ac- 
quitted;" and  In  charging  instead  as  follows: 
"It  is  necessary  for  the  state  to  show  that 
It  yf&B  the  house  of  Mrs.  G.  Bevill,  and  the 
state  must  so  prove.    A  name  Is  Just  a  sim- 
ple method  of  Identifying  a  certain  human 
being.     If  the  testimony  shows  that  the  deed 
to  the  property  was  to  Rozle  S.  Bevill,  and 
If  the  evidence  shows  further  that  Roxie  S. 
Bevill  Is  the  wife  of  Granville  Bevill,  and  If 
the  Initial  letter  of  Granville  Is  'G,'  and  If  . 
the  evidence  showed  that  Mrs.  G.  Bevill  was 
the  same  person  as  Rozie  S.  Bevill,  a  con- 
viction under  this  Indictment  would  be  good, 
If  those  facts  awwared."    The  plaintiff  In 
error  insists  that,  inasmuch  as  the  deed  tn 
the  land  upon  which  the  house  was  situated 
was  to  Rozle  S.  Bevill,  and  the  indictment 
alleged  the  house  to  be  the  property  of  Mrs. 
G.  Bevill,  the  request  should  have  been  giv- 
en, and  that  the  charge  given  was  error. 
We  think  that  the  court  did  not  err  In  refus- 
ing to  charge  as  requested,  or  In  the  charge 
as  given.    It  was  held  by  this  court  in  the 
case  of  Jackson  v.  State,  76  Ga.  568,  where 
the  accused  was  charged,  with  embezzlement: 
"The  question  is  one  of  the  Identity  of  the 
party  whose  property  wa^. embezzled,  and 
not  merely  one  of  the  ldenti>y  of  a  name." 
As  was  said  In  the  opinion  V  that  case, 
"Neither  the  court  nor  the  Jury^could  have 
been  at  any  loss  to  determine  w^iat  person 
was  referred  to."    In  the  case  of  ^Ansley  v. 
Green,  82  Ga.  184,  7  8.  E.  922,  a  d!<BlaratIon 
brought  in  the  name  of  Alice    Mcpherson 
Ansley  was  held  good,  although  the  (pction- 
eer's  memorandum  of  tlie  sale  of  tlV'^nd 
which  was  set  out  In  the  declaratlcm^' 
In  the  name  of  Mrs.  Frank  J.  Ansley  as^ 
seller.    In  that  case  the  court  said:    "It  is 
very  likely  that  the  name  in  the  memoran- 
dum was  that  of  her  husband,  and.  If  that  Is 
BO,  we  think  It  could  be  explained  by  parol 
and  that  she  would  be  allowed  to  show  that 
Frank  J.  Ansley  was  the  name  of  her  bus- 
band,  and  that  the  words  'Mrs.    Frank   J.' 
were  applied  to  her  in  the  memorandum   and 
that  she  was  the  real  owner  of   the   land 
exposed  for  sale."    In  the  present  case  both 
the  state  and  the  accused  proved  that  Mrs. 
G.  Bevill  and  Roxle  S.  Bevill  were  one  and 
the  same  person,  and  the  court.  In  the  charge 
complained  of,  submitted  the  question  to  the 
Jury  whether  this  was  trae.    The  Jury  found 
by  their  verdict  that  the  house  was  the  house 
of  Mrs.  G.  Bevill.    See  Rogers  v.   State    90 
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Ga.  466,  16  8.  B.  20&;  OairaU  r.  State.  63 
Neb.  431,  73  N.  W.  88»:  Peterson  v.  HtUe, 
74  lows,  223,  87  N.  W.  160;  Davto  T.  State 
(Tex.  App.)  U  8.  W.  647. 

2.  From  the  Btatement  of  facts  heretofore 
given,  it  will  be  seen  that  the  accused  ap- 
proached the  house  described  In  the  indict- 
ment at  the  hour  of  2  In  the  morning,  with 
a  tin  backet  or  can  containing  at  least  a  half 
gallon  of  kerosene  olL  He  sets  this  vessel 
down  in  a  safe  place,  and  carefully  goes 
around  the  premises,  taking  in  and  examin- 
ing the  situation,  and  returns  to  the  place 
where  be  placed  the  oil.  He  looks  cautious- 
ly around,  and  then  throws  it  over  the  wall 
of  the  house,  and  In  so  doing  some  of  the 
oil  goes  into  a  window  and  falls  upon  the 
bedding,  where  two  men  are  asleep.  He 
steps  back,  and  listens  for  30  seconds,  when 
Into  full  view  come  three  oflScers  of  the  law. 
The  accused  may  not  have  seen  them.  He 
could  have  done  so.  He  then  walks  rapidly 
away,  the  officers  following,  and  as  he  goes 
he  throws  the  backet  in  which  he  had  car- 
ried the  oil  into  a  ditch.  After  following 
him  for  a  consldeTable  distance,  the  officers 
catch  np  with  him,  and  place  him  under 
arrest,  and  after  a  time  he  admits  all  that 
they  have  seen,  and  more;  Upon  the  trial, 
in  his  statement  made  to  the  Jury,  do  wo 
hear  for  the  first  time  of  his  repentance,  and 
of  the  "still,  small  voice"  that  bade  him  de- 
sist from  his  atrocious  purpose.  Under  sec- 
tion 1040  of  the  Penal  Code,  it  was  a  ques- 
tion for  the  Jnry  to  say  under  the  evidence 
whether,  after  throwing  the  oil  upon  the 
house,  he  was  prevented  by  the  sight  of  tiie 
officers  from  completing  his  crime,  or  wheth- 
er, after  going  to  the  extent  that  he  did,  he 
heard  and  heeded,  as  he  claims,  a  voice 
which  seemed  to  say,  "Stop!  Don't  do  that!" 
or  whether  he  was  frightened  by  the  ap- 
proach of  the  officers  or  deterred  by  the  voice 
of  conscience  and  repented  of  his  wicked  In- 
tention. The  question  was  fairly  submitted 
to  the  Jury.  They  found  against  the  accus- 
ed, and  there  was  ample  evidence  to  sustain 
their  finding. 

3.  Complaint  Is  made  that  the  court  below 
erred  In  refusing  to  allow  a  certain  witness 
to  answer  a  qnestlon  set  out  In  the  motion 
for  a  new  trial.  Nowhere  does  it  appear 
what  answer  was  expected  to  this  question, 
and  under  the  repeated  rulings  of  this  court 
this  assignment  of  error  was  insufficient 

Judgment  affirmed.  All  the  Justices  con- 
CTUTlng,  ^cept  LUMPKIN,  P.  3.,  absent  on 
account  of  sickness,  and  CANDLES,  J.,  not 
iwesldlng; 

aiC  Oi.  626) 

STURKBT  V.  STATH. 
.     (Supreme  Court  of  Georgia.    Nov.  12,  1002.) 
CRIMINAL   LAW— APPBAL-NBW   TRIAL. 

1.  The  evidence  was  sufficient  to  support  the 
Terdlct,  the  alleged  newly  discovered  evidence 

t  L  Sm  Cmninal  Law,  voL  U,  C«iit.  Dig.  i  XtU. 


was  either  merely  cumulative  or  impeadting, 
and,  even  if  the  sentence  imposed  had  been  ex- 
cessive, It  would  not  have  been  a  good  gronnd 
for  granting  a  new  trial.  Bnrgamy  v.  State, 
40  S.  E.  991,  114  Oa.  852. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty;  W.  B.  Butt,  Judge. 

Bose  Sturkey  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  C.  Cameron  and  Preer  &  Love,  for 
plainUtr  in  error.  S.  P.  Gilbert,  SoL  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  afiirmed. 

liUMFKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


BELLINGER  v. 


(U6  Ga.  MS) 
STATB. 


(Supreme  Court  of  Georgia.    Nov.  12,  1802.) 

CRIMINAL  LAW— APPSAL-RBVIEW— NBW 

TRIAL. 

1.  In  the  absence  of  exceptions  pendente  lite, 
this  court  cannot  consider  exceptions  to  rulings 
made  more  than  five  months  before  tlie  bill  of 
exceptions  was  sned  out. 

2.  Rulings  made  npon  a  demnrrer  to  an  ac- 
casatiou  and  a  motion  to  qnash  the  warrant 
which  was  the  foundation  of  the  accusation  are 
not  proper  grounds  of  a  motion  for  a  new  triaL 

3.  The  sentence  was  not  excessive,  and,  if  it 
were,  this  is  not  gronnd  for  a  new  trial.    Bur- 

famy  r.  State,  114  Ga.  862,  40  S.  E.  991  (2); 
itnrkey  v.  State,  116  Ga.  — ,  nbi  supra. 

4.  The  evidence  authorized  the  verdict. 
(SyUabus  by  the  Court) 

E^ror  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Laura  Bdllnger  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Geo.  W.  Owens  and  W.  F.  Slater,  for  plain- 
tiff in  error.  W.  W.  Osborne,  SoL  Gen.,  for 
the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 

(U6  Oa.  B4C) 
WATSON  V.  MAYOR.  ETC..  OF  THOMSON. 
(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

HTTNICIPAL     CORPORATIONS  —  ORDINANCES  — 
aSNBRAL  WELFARE. 

1.  A  municipal  corporation  canuot  under  the 
general  welfare  clause  usuallj  found  in  munici- 
pal charters,  prohibit  one  from  carrying  on  a 
lawful  avocation  on  Christmas  Day,  when  there 
is  nothing  In  the  character  of  the  buBiness  car- 
ried ou  which  is  calculated  to  interfere  with 
the  peace,  good  order,  and  safety  of  the  com- 
mnm^. 

(Syllabus  by  the  C!onrt) 

Error  from  superior  court,  UcDnffle  county; 
B.  L  Brlnson,  Judge. 

J.  F.  Watson  was  convicted  of  violating  ao 
ordinance  of  the  town  of  Thomson,  and  brings 
error.    Reversed. 

f  1.  See  Criminal  Law.  voL  U.  Cuit  Dig.  |  asi. 
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John  T.  West  for  plaintiff  In  error.  Ira 
B.  Farmer,  for  defendant  In  error. 

COBB,  J.  Watson,  a  mercbant,  was  con- 
victed In  the  municipal  court  of  the  town  of 
Thomson  for  the  violation  of  an  ordinance 
providing  that  "It  shall  be  Illegal  for  any  per- 
son ta  follow  any  trade,  avocation,  or  calling 
within  the  limits  of  the  town  of  Thomson  on 
the  25th  day  of  December  of  each  year;  said 
day  being  hereby  set  aside  as  a  holiday,  and 
Is  to  be  observed  by  all  persons  within  the 
limits  of  the  town."  By  the  terms  of  the  or- 
dinance Its  provisions  were  not  to  be  appli- 
cable to  such  "works"  as  are  nsnally  per- 
formed on  Sunday,  and  It  was  further  pro- 
vided that  railroad  and  express  companies 
should  be  allowed  to  conduct  their  respective 
businesses  for  a  stated  period  before  and 
after  the  arrival  of  trains;  that  drug  stores 
should  be  allowed  to  sell  drugs  upon  request 
of  the  party  desiring  to  purchase,  and  should 
immediately  after  the  sale  close;  and  that 
dealers  In  "green  groceries"  should  be  al- 
lowed to  conduct  their  business  untU  10 
o'clock  a.  m.,'  on  the  day  named.  The  ac- 
cused did  not  come  within  any  of  the  excep- 
tions just  referred  to.  His  petition  for  cer- 
tiorari complains  that  the  Judgment  of  the 
municipal  court  was  erroneous,  because  the 
town  of  Thomson  bad  no  authority  under  Its 
charter  to  pass  the  ordinance:  and  that,  even 
If  it  had,  the  general  assembly  had  no  power 
to  confer  such  authority.  The  superior  court 
overruled  the  petition  for  certiorhrl,  and  the 
petitioner  excepted. 

The  town  of  Thomson  bad  no  express  au- 
thority from  the  general  assembly  to  pass 
the  ordinance  in  question,  and,  inasmuch  as 
we  have  reached  the  conclusion  that  such  au- 
thority cannot  be  fairly  implied  from  the  gen- 
eral grant  of  power  contained  in  the  general 
welfare  clause,  which  is  the  only  clause  In 
the  town's  charter  which  could  by  any  possible 
construction  be  held  to  confer  the  authority. 
It  will  be  unnecessary  to  determine  whether 
the  general  assembly  could  constitutionally 
enact  itself  or  delegate  to  municipal  corpora- 
tions the  power  to  pass  such  a  law  as  is  in-' 
volred  In  the  present  case.  Christmas  Day 
Is  declared  by  the  law  of  tills  state  to  be  a 
holiday.  The  general  assembly  has  not,  how- 
ever, seen  proper  to  provide  for  an  entire 
cessation  of  business  on  public  holidays.  On 
such  days  It  Is  not  lawful  to  note  and  protest 
bills  and  notes,  but  further  than  this  the  law 
does  not  prohibit  the  carrying  on  of  business 
avocations.  Civ.  Code,  §  3692.  See,  also, 
Hamer  v.  Sears,  81  6a.  288,  6  S.  E.  810.  It 
is  well  settled  that  a  municipal  corporation 
cannot,  by  ordinance,  provide  for  the  punish- 
ment of  an  act  which  is  made  an  offense  un- 
der the  law  of  the  state.  It  does  not  neces- 
sarily follow,  however,  from  this,  that  a  mu- 
nicipal corporation  may  provide  for  the  pun- 
ishment of  any  act  which  the  state  has  not 
seen  fit  to  declare  a  crime.  The  power  of 
municipal    corporations   to   provide   for   the 


punishment,  under  the  general  welfare  clause 
in  their  charters,  of  acts  otherwise  lawful,  is 
a  limited  poww.  As  a  general  mle,  a  mu- 
nicipal corporation  cannot,  under  this  clause, 
exercise  any  powers  but  those  which  are  nec- 
essarily or  fahrly  to  be  implied  from,  or  inci- 
dent to,  its  express  powers,  and  those  which 
are  Indispensable  to  the  declared  purposes  for 
which  the  corporation  was  created.  See  Hen- 
derson V.  Heyward,  109  Ga.  377,  34  S.  E.  590, 
47  L.  a  A.  366.  77  Am.  St  Bep.  384.  See, 
also.  Turner  v.  City  of  Forsyth,  78  Ga.  683,  3 
S.  E.  649  (3).  An  ordinance  prohibiting  one 
from  following'  his  avocation  upon  a  g^lven 
day  can  be  sustained  only  as  an  exercise  of 
the  police  power  of  the  state.  Up  to  the 
present  time  the  general  assembly  has  seen 
proper  to  Interfere  with  the  right  of  the  citi- 
zen to  follow  his  ordinary  avocation  only  to 
the  extent  of  prohibiting  him  from  pursuing 
su(<h  calling  on  Sunday,  and  prohibiting  those 
engaged  in  the  business  of  banldng  from  do- 
ing the  acts  above  referred  to  on  public  holi- 
days. Further  than  this  the  general  assem- 
bly has  not  seen  proper  to  go.  The  power  of 
the  government  to  Interfere  with  the  citizen 
in  bis  right  to  labor  is  one  which  should  be 
cautiously  exercised.  "The  right  to  follow 
any  of  the  common  avocation*  of  life  la  an 
inalienable  right"  Bradley,  J.,  in  Butchers' 
Union  Slaughter  House  &  Live  Stock  Land- 
ing Co.  v.  Crescent  City  L-ive  Stock  Landing 
&  Slaughter  House  Co.,  Ill  U.  S.  762,  4  Sup. 
Ot  657,  28  L.  Ed.  685.  The  State  itself  can- 
not interfere  with  the  right  to  labor  except 
upon  reasons  which  demand  that  this  right 
shall  be  restrained  for  the  public  good.  Laws 
requiring  cessation  from  labor  at  given  times 
have  been  upheld  for  the  reason  that  experi- 
ence has  demonstrated  that  It  Is  for  the  wel- 
fare of  each  individual,  and  therefore  for  the 
society  of  which  he  Is  a  member,  that  all  per- 
sons should  take  periodic  rests  from  their 
work.  The  policy  of  the  law  of  this  state  is, 
and  has  been  for  many  years,  favorable  to 
the  right  of  a  man  to  labor,  and  to  follow  the 
pursuit  of  his  ordinary  avocation.  The  only 
restraints  upon  this  right  which  the  general 
assembly  has  ever  seen  proper  to  exercise  are 
those  above  referred  to.  The  general  assem- 
bly has  never,  so  far  as  we  are  informed,  con- 
ferred In  express  terms  upon  any  municipal 
corporation  the  right  to  altogether  prohibit  a 
person  from  canying  on  one  of  the  lawful 
avocations  of  life  on  a  public  holiday,  even  if 
it  could  confer  such  power.  Municipal  cor- 
porations, under  the  general  welfare  clause, 
have  been  permitted  to  pass  ordinances  In 
aid  of  the  policy  of  the  law  of  the  state  by 
punishing  acts  which  were  not  punishable  un- 
der the  law  of  the  state,  but  which.  If  per- 
mitted in  the  municipality,  might  tend  to 
bring  about  violations  of  state  laws.  It  was 
held  In  Karwisch  v.  City  of  Atlanta,  44  Ga. 
204,  that  while  the  city  of  Athinta  could  not 
punish  a  person  for  carrying  on  his  ordinary 
avocation  on  Sunday,  for  the  reason  that  that 
would  be  an  offense  against  the  law  ot  the 
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state.  It  was  competent  tor  tbe  city,  under 
the  anthorlty  of  tbe  general  welfare  danse, 
to  enforce  an  ordinance  prohibiting  merchanta 
from  keeping  open  their  doors  on  Sunday,  the 
purpose  of  the  ordinance  being  to  prevent  the 
▼lolation  of  the  state  law  in  reference  to  per- 
sons carrying  on  the  work  of  their  ordinary 
calling  on  Sunday.  See,  also,  Rothschild  t. 
City  of  Darlen,  69  Ga.  503.  It  has  also  been 
held  that  In  municipalities  where'  the  sale  of 
liquor  is  altogether  prohibited,  or  allowed  to 
be  sold  under  given  regulations,  an  ordinance 
prohibiting  one  from  having  liquors  In  his 
possession  for  tbe  purpose  of  illegal  sale  could 
be  passed  under  tbe  power  granted  In  tbe 
general  welfare  clause;  the  purpose  of  the 
ordinance  being  to  aid  In  the  enforcement  of 
the  state  law  prohibiting  or  regulating  the 
sale  of  liquor.  See  the  cases  cited  in  Hen- 
derson T.  Heyward,  snpra,  on  page  380,  109 
Ga.,  and  page  592,  84  8.  B.,  47  U  R.  A.  366, 
77  Am.  St  Rep.  384.  The  general  assembly 
never  having  seen  proper  to  attempt  to  bring 
within  the  police  power  the  right  of  the  citi- 
zen to  cany  on  bis  ordinary  labor  on  public 
holidays.  It  Is  manifest  that  It  is  tbe  intention 
of  the  general  assonbly  and  the  policy  of  the 
state  that  one  sball  be  permitted  to  pursue 
bis  ordinary  avocation  on  any  day  other  than 
Sunday,  unless  he  is  engaged  In  the  business 
of  banking,  and  then  tbe  restraint  npon  this 
right  Is  limited  in  tbe  manner  above  referred 
to.  Snch  being  tbe  undoubted  policy  of  the 
state,  It  Is  not  to  be  presumed  that  the  gen- 
eral assembly  intended,  by  granting  a  munic- 
ipal charter,  that  the  general  welfare  clause 
therein,  although  it  may  be  broad  In  its 
terms,  should  be  constmed  as  authority  for 
a  municipal  corporation  to  Interfere  with  one 
who  is  carrying  on  an  occupation  at  a  time 
when  it  Is  lawful  under  the  law  of  the  state 
for  him  to  pursue  this  calling.  To  prohibit 
Individuals  generally  from  carrying  on  their 
ordinary  avocations  on  days  other' than  Sun- 
day would,  with  the  exceptions  above  noted, 
be  a  departure  from  the  settled  policy  of  tbe 
state,  and  any  such  departure  must  com- 
mence with  tbe  general  assembly  itself,  either 
by  a  direct  law  to  this  effect  or  by  granting 
some  subordinate  public  corporation  express 
authority  to  make  such  departure.  See  Hen- 
derson V.  Heyward,  supra,  and  cases  cited. 
Of  course,  what  is  said  above  with  reference 
to  tbe  power  of  a  municipal  corporation  un- 
der the  general  welfare  clause  of  its  charter 
to  prohibit  tbe  carrying  on  of  lawful  occupa- 
tions on  public  holidays  is  applicable  only  to 
Bucb  occupations  the  prosecution  of  which  is 
not  calculated  to  disturb  on  the  particular  day 
the  peace,  good  order,  and  safety  of  tbe  com- 
munity, In  the  sense  in  which  those  terms  are 
understood  by  the  law.  A  municipal  corpo- 
ration would  doubtless  have  tbe  right  even  to 
entirely  prohibit  on  a  given  day  the  carrying 
on  of  a  business,  which,  though  lawful,  was 
of  such  a  character  that  its  prohibition  for 
tbe  time  was  absolutely  essential  to  tbe  wel- 
fare. In  a  legal  sense,  of  the  community. 


Judgment  reversed.  All  the  Jnvtlces  con- 
cnrring,  except  LUMPKIN,  P.  J.,  absent  m 
account  of  sickness,  and  OANDLBR,  J.,  not 
presiding. 


(U6  Qa.  E2B) 
McARVER  V.  STATE. 
(Sapreme  Court  of  Georgia.    Nov.  12,  1902.) 

CRIMINAL  LAW— APPEAL— RBVIBW. 
1.  The  evidence  authorized  the  verdict,  the 
charge  complained  of  was  not  erroneous  for  any 
of  the  reasong  aBsigned,  aud  there  was  no  error 
In  refusiug  to  grant  a  new  trial. 
(Syllabns  by  the  Coort) 

Error  from  superior  court,  Floyd  county^ 
W.  M.  Henry,  Judge. 

Ed.  McArver  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  A.  Barnett,  for  plaintiff  in  error.  Moses 
Wright,  Sol.  Gen.,  for  tbe  State. 

PER  CURIAM.    Jndgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


aie  Oa.  514) 
WTNN  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  12.  1902.) 

APPBAL-REVIKW. 
1.  There  being  no  complaint  that  any  error 
of  law  was  committed  on  the  trial,  there  being 
evidence  to  sustain  the  verdict,  and  tbe  trial 
jndge  being  satisfied  therewith,  tbe  supreme 
court  will  not  reverse  the  judgment  denying  a 
new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  com-t,  Schley  county; 
Z.  A.  LltUeJobn.  Judge. 

S.  J.-  Wynn  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  R.  Williams,  for  plaintiff  In  error.  P. 
A.  Hooper,  Sol.  Gen.,  fdr  the  State. 

PER  CURIAM.    Jndgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


(116  Ga.  514) 
SLOCUMB  V.  STATE. 
(Sapreme  Court  of  Georgia.    Nov.  12,  1902.) 

APPEAL-BEFUSAL  OF  NEW  TRIAL-REVIBW 

1.  lu  passing  upon  exceptions  to  the  over- 
ruling of  a  motion  for  a  new  trial,  this  court 
win  not  consider  grounds  of  the  motion  which 
were  not  approved  by  the  trial  judge. 

2.  The  charges  complained  of,  when  taken  hi 
connection  with  the  entire  charge,  were  not 
erroneous,  the  evidence  anthorized  the  verdict 
and  there  was  no  error  in  refusing  a  new  trial. 

(Syllabus  by  the  Court) 

Bjrror  from  superior  conrtt  Terrell  county; 
H.  C.  Sheffield,  Judge. 

Tom  Slocumb  was  convicted  of  erline,  and 
brings  error.    AfBrmed. 
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W.  H.  Gnrr  and  B.  F.  Simmons,  tor  plain- 
tiff In  error.  J.  A.  Lalng.  EoL  Oen..  tor  the 
State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
Blckneas.    CANDLER,  J.,  not  presiding. 


(116  Ga.  684) 

DEAN  T.  STATE. 
(Supreme  Court  of  Georgia.    Not.  12,  1902.) 

ASSAULT  WITH  INTENT  TO  KILLi— EYIDBNCB— 
INSTRUCTIONS. 

1.  The  evidence  authorized  the  verdict  that 
the  accused  was  guilty  of  the  offense  of  an  aa- 
sanlt  with  intent  to  mnrder. 

2.  The  trial  judge  fully  and  fairly  instructed 
the  jury  as  to  the  issues  which  arose  under  the 
pleadings  and  evidence  in  the  case. 

3.  There  was  no  error  on  the  part  of  the 
trial  judge  in  failing  to  instruct  the  jury  as  to 
the  law  governing  voluntary  manslaughter. 

4.  Tbe  jury  would  not  have  been  authorized, 
under  the  evidence  of  any  of  the  witnesses,  to 
find  a  verdict  that  the  accused  was  guilty  of  a 
less  offense  than  that  returned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Somter  county; 
Z.  A.  Llttlejohn,  Judga 

Ben  Dean  was  convicted  of  assault  with 
Intent  to  kill,  and  brings  error.    Affirmed. 

J.  R.  Williams,  for  plaintiff  In  error.  V. 
A.  Hooper,  SoL  Oen.,  tor  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


(U6  aa.  6U> 

MOSS  T.  STATE. 
(Supreme  Covat  of  Georgia     Nov.  12,  1002.) 

CRIMINAL  LAW— RBVIEW. 

1.  No  error  of  law  was  complained  of,  and 
the  evidence  was  sufficient  to  authorize  tbe  rer- 
dict 

(Syllabus  by  the  Court) 

Error  from  city  court  of  SandersvlUe;  P. 
fi.  Taliaferro,  Judge. 

Lige  Moss  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  A.  Bobson,  for  plaintiff  In  error.  J.  B. 
Syman,  SoL.  for  tbe  State. 

PEB  CUBIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
uicknesB.    CANDLER,  J.,  not  presiding. 

(U(  Otu  670 

JACKSON  T.  STATE. 
(Sopreme  Court  of  Georgia     Nov.  18,  1902.) 

LARONT— KVIDBNCB. 

1.  The  evidence  iu  this  case  fails  to  show  that 
the  pistol  was  taken  from  the  prosecutor  with- 

f  1.  Bm  HomleM*.  voL  M,  C«oL  Dig.  i  to. 


out  his  knowledge,  and  the  drcumstances  of 
the  taking  do  not  make  it  satisfactorily  to  ap- 
pear that  such  taking  was  done  with  intent  to 
steal. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of  Sandersniie;  P. 
R.  Taliaferro,  Judge. 

Jamea  Jackson  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

J.  A.  Robscm,  for  plaintiff  in  error.  J.  B. 
Eyman,  SoL,  for  the  State. 

LITTLE,  J.  The  plaintiff  In  error  was 
tried  on  an  accusation  In  the  city  court  of 
SandersvlUe  for  tbe  offense  of  larceny  from 
the  person.  Tbe  accusation  charges  that  he 
wrongfully  and  fraudulently  took  a  certain 
pistol  from  the  person  of  the  prosecutor, 
Oopeland,  privately,  and  without  his  knowl- 
edge, with  intent  to  steal  the  sam&  He  was 
convicted,  and  made  a  motion  for  a  new 
trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law  and  the  evidence,  and  with- 
out law  or  evidence  to  support  it  The  mo- 
tion being  overruled,  be  excepted. 

Tbe  contention  of  counsel  for  the  plaintiff 
in  error  is  that  the  evidence  fails  to  show 
that  the  accused  took  tbe  pistol  with  intent 
to  steal  the  same,  and  that,  therefore,  tbe 
verdict  is  contrary  to  law  and  the  evidence. 
Larceny  from  the  person  is  defined  by  our 
Penal  Code  (section  175)  to  be  "wrongful  and 
fraudulent  taking  of  money,  goods,  or  any 
article  of  value,  from  the  person  of  anotho-, 
privately,  without  bis  knowledge,  in  any 
place  whatever,  with  Intent  to  steal  the 
same."  It  will  be  noted  that  this  deflnition 
varies  from  that  of  simple  larceny  (Pen. 
Code,  {  156).  in  that  in  larceny  from  the  per- 
son  the  taking  must  be  privately  and  without 
his  knowledge.  In  the  case  of  Moye  ▼.  State, 
65  Ga.  754,  this  court  ruled  that  the  crime 
could  not  be  completed  If  the  owner  of  the 
property  had  knowledge  that  it  was  being 
taken.  Again,  no  grade  or  character  of  lar- 
ceny is  complete  unless,  accompanying  the 
taking,  there  is  an  Intent  to  steal.  It  is  trtie 
that  as  a  general  proposition  the  Intent  may 
be  manifested  by  the  circumstances,  but 
these  circumstances  must  always  be  suffi- 
cient to  indicate  that  the  intention  to  steal 
existed.  This  court,  in  the  case  of  Patterson 
V.  State,  85  Ga.  134,  11  S.  E.  621,  21  Am.  St 
Rep.  152,  quoted  approvingly  from  a  Michi- 
gan case  (Maher  v.  People,  10  Mich.  212,  81 
Am.  Dec.  781)  a  statement  that  the  "general 
rule  Is  well  settled,  to  which  there  are  few, 
if  any,  exceptions,  that,  when  a  statute 
makes  an  offense  to  cotusist  of  an  act  com- 
bined with  a  particular  Intent  that  Intent 
la  Just  as  necessary  to  be  proved  as  the  act 
itself,  and  must  be  found  by  the  Jury,  as  a 
matter  of  fact  before  a  conviction  can  be 
had."  Mr.  Wharton,  in  the  first  volume  of 
his  Criminal  Law  (section  885).  on  authority, 
states  the  general  rule  to  be  that  "taking 
goods,  not  with  the  Intention  of  depriving 
the  owner  of  his  property  in  them,  hut  with 
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die  object  of  temporarily  vtUng  them  and 
Hien  retumlngf  them,  is  not  larceny";  and  in 
section  886,  that  "the  mere  borrowing,  Trlth- 
ont  fraudnlent  intent.  Is  not  larceny."  Mr. 
Bishop,  in  the  second  volume  of  his  New 
Criminal  Law,  S  840  (6),  after  citing  quite 
a  number  of  cases,  declares  that,  by  all  opin- 
ions, the  taking,  to  be  felonious,  must  be 
more  than  a  mere  trespass,  whether  careless 
or  Intended.  And  Mr.  Clark,  in  his  work  of 
Criminal  Law  (page  279),  while  treating  on 
the  manner  of  taking  Involved  in  a  larceny, 
declares  that  though  larceny  Is  generally  re- 
garded as  a  secret  crime,  and  conveys  the 
idea  of  stealth,  it  is  not  necessary  that  the 
taking  should  be  done  secretly.  An  open  tak- 
ing may  constitute  the  crime.  If  there  is  the 
necessaiy  animus  furandi,  or  felonious  In- 
tent, though  the  fact  that  there  was  no 
stealth  or  intended  concealment  may  tend  to 
show  the  absence  of  such  intent  Quite  a 
number  of  cases  are  dted  by  Mr.  Rapalje  in 
note  2,  on  page  23,  In  his  work  on  Larceny 
and  Kindred  Offenses,  which  support  the 
proposition  that  the  articles  taken  must  have 
been  taken  fraudulently  and  secretly,  with 
the  felonious  Intent  of  permanently  depriving 
the  owner  of  them.  In  section  26  of  the  same 
work  the  author  cites  authorities  which  sup- 
port the  proposition  he  lays  down,  that  the 
taking  of  the  property  of  another  with  the 
intent  of  depriving  owner  only  temporarily 
of  It  Is  not  larceny.  See,  also,  Causey  ▼. 
State.  19  Oa.  564,  5  S.  B.  121,  U  Am.  St 
Rep.  447,  as  to  the  effect  of  a  public  taking. 
The  evidence  of  the  prosecutor,  who  was 
the  only  witness  for  the  state.  Is  to  the  fol- 
lowing effect:  Between  the  hours  of  sunset 
and  dark,  at  a  public  place  (Buffalo  Bridge), 
in  Washington  county,  he  was  lying  down, 
and  saw  the  accused  walking  towards  the 
place  where  he  was.  He  had  his  back  to 
him,  and  had  a  pistol  In  the  back  pocket  of 
his  pants.  He  felt  some  one  taking  his  pis- 
tol, and,  turning,  saw  Jackson  walking  away 
with  it  lu  his  hand.  When  he  felt  the  pistol 
leaving  bis  pocket  he  endeavored  to  catch 
bold  of  It,  but  missed  It  The  pistol  was  a 
borrowed  one,  and  belonged  to  a  man  by  the 
name  of  Dudley.  The  accused  returned  the 
pistol  to  Dudley  In  about  six  weeks.  He  did 
not  follow  the  accused  when  he  took  the  pis- 
tol, for  the  reason  that  he  was  afraid  he 
would  be  shot  There  were  a  number  of  per- 
sons on  the  ground  at  the  time.  He  testifies, 
in  the  same  connection,  that  the  pistol  was 
taken  privately  and  without  his  knowledge. 
The  latter  statement  must  be  discredited,  be- 
muse of  his  evidence  that  he  saw  Jackson 
walking  towards  him,  and  felt  some  one  tak- 
ing the  pistol  from  his  pocket;  hence  he  did 
have  knowledge  that  it  was  being  taken. 
The  explanation  given  by  the  accused,  which 
was  not .  In  any  way  controverted  except  in 
the  foregoing  evidence  of  the  prosecutor,  was 
that  a  large  crowd  were  at  the  bridge;  that 
Copeland  was  lying  on  the  ground  with  a  lot 
of  other  persons,  and  his  pistol  was  sticking 


ont  of  his  hip  pocket;  that  he  thought  he 
would  have  a  little  fun  out  of  the  prosecutor, 
and  walked  up  to  him,  and  took  his  pistol 
out,  and  walked  on  off  with  some  young  la- 
dies with  the  pistol  in  his  hand;  if  the  pros- 
ecutor said  anything  at  the  time,  be  did  not 
hear  It;  that  he  had  no  intention  of  keeping 
the  pistol,  although  he  did  not  return  It  to 
Dudley,  to  whom  It  belonged,  as  soon  as  he 
could  have  done  so;  that  the  pistol  .was  tak- 
en In  broad  open  daytime,  and  that  a  half 
dozen  men  saw  him  take  it  and  walk  off  with 
It 

The  Jury  were  not,  of  course,  obliged  to 
believe  any  part  of  this  statement  of  the  ac- 
cused. It  was,  however,  a  very  material 
point  considering  the  testimony  of  the  pros- 
ecutor, to  show  the  Intention  of  the  accused 
In  taking  the  pistol,  and  the  circumstances 
that  other  persons  were  present  and  saw  him 
take  it  and  that  It  was  taken  In  the  open 
day  tended  very  greatly  to  show  the  Inten- 
tion, and  the  meagemess  of  the  evidence  for 
the  state  on  these  points  is  a  significant  fact 
Indeed,  while  the  statement  is  fuller  as  to 
details.  It  does  not  seem  to  be  contradictory 
of  the  evidence  of  the  prosecutor,  for  he  does 
not  state  that  It  was  dark  at  the  time  of  the 
taking,  but  that  It  was  between  sunset  and 
dark.  In  another  particular  his  evidence 
would  tend  to  show  that  other  persons  saw, 
or  might  have  seen,  the  taking;  for  he  states 
that  there  were  several  other  persons  on  the 
ground.  Another  significant  circumstance 
which  tends  to  show  that  the  prosecutor  did 
not  at  the  time  regard  the  taking  as  having 
been  feloniously  done  Is  that  he  did  pot  fol- 
low the  so-called  thief,  nor  attempt  to  re- 
cover the  property,  although  there  were  a 
number  of  other  persons  present  on  whom 
be  could  have  called  for  assistance.  We  are 
of  the  opinion  that  the  evidence  does  not 
satisfactorily  show  that  the  pistol  was  taken 
from  the  person  of  the  prosecutor  without  his 
knowledge,  nor  does  It  satisfactorily  show, 
under  the  rules  of  law  to  which  we  have 
above  referred,  that  the  pistol  was  taken 
with  Intent  to  steal  the  same.  The  taking 
was,  of  course,  a  trespass,  and  wrongful,  but 
In  the  absence  of  the  animus  furandi,— the 
Intent  to  steal,— the  conviction  cannot  be  up- 
held. 

The  Judgment  overruling  the  motion  for  a 
new  trial  must  therefore  be  reversed.  All 
the  Justices  concxirring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  sickness,  and 
CANDLER,  J.,  not  presiding. 


(116  Qa.  573) 


WHITE  V.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  13,  1902.) 

CRIMINAIi  LAW— APPEAI#-REyiEW. 

1.  Ad  objection  to  evidence  will  not  be  con- 
sidered when  it  does  uot  appear  that  it  was 
urp;ed  before  the  trial  judge  at  the  time  the 
evidence  was  offered. 

2.  The  evidence  authorized  the  TO'dict 
(SyllaboB  by  the  Court) 
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Error  from  ctty  court  of  CarroUton;  W. 
C.  Hodnett  Judge. 

J.  R.  White  wag  convicted  of  crime,  and 
brings  error.    Affirmed. 

Jas.  Beall  and  Oscar  Reese,  for  plaintiff 
In  error.  S.  Holderness,  Sol.,  and  Griffith  & 
Weatberby,  for  the  Stat& 

PEU  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  acconnt  of 
sickness.    OANDLEB,  J.,  not  presiding. 


(116  Qa.  562) 

GRIFFIN  T.  STATE. 
(Sapreme  Court  of  Oeor^a.    Not.  18,  1902.) 

CRIUINAL    LAW— APPBAli-RBVIBW. 

1.  This  conrt  will  not  review  the  eTidence  In 
a  case  when  it  U  apparent  from  the  record  that 
there  has  been  no  bona  fide  efCort  made  to 
brief  the  evidence  as  required  by  law,  and 
when  the  docnment  purporting  to  be  a  brief  of 
the  eTidence  consists  largely  of  qnestions  and 
answers,  and  is  interspersed  with  objections  to 
testimony.  Railroad  Co.  t.  Upshaw.  42  S.  B. 
82.  115  Ga.  ess,  and  case  cited. 

2.  When.  In  such  a  case,  no  question  Is  pre- 
sented which  can  be  determined  without  refer- 

■ence  to  the   evidence,    the  judgment   will   be 
affirmed. 

3.  Applying  the  rules  aboTe  stated  to  the  rec- 
ord in  the  present  case,  the  judgment  must  b« 
affirmed. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Bmnswlck;  3.  D. 
Sparks,  Judge. 

Peter  Griffin  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Max  Isaac,  for  plaintiff  In  error.  J.  T. 
Colson,  Sol.,  Atkinson  &  Dunwody,  and  E^pen- 
cer  R.  Atkinson,  for  the  Stata 

PER  CURIAM.    Affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
■ickness.    CANDLER,  J.,  not  presiding. 


(lie  QtL.  en) 

LAWSONt  STATE. 
(8ui^«me  Court  of  Georgia.    Nov.  18,  1002:) 

ADCLTBRT— KVIDENCB. 

1.  Under  an  accnsation  charging  the  accused 
with  living  in  a  state  of  adnlte^  with  a  named 
person,  mere  proof  of  a  single  act  of  adultery 
with  such  other  person  is  not  sufficient  to  au- 
thorize a  conviction. 

(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Baxley;  J.  L 
Carter,  Judge. 

Lola  Lawson  was  convicted  of  crime,  and 
brings  error.    Reversed. 

W.  W.  Bennett  and  J.  B.  Moore,  for  plain- 
tiff  In  error.   N.  J.  Holton,  SoL,  for  the  State. 

FISH,  J.  Lola  Lawson  was  tried  in  the 
dty  conrt  of  Baxley  upon  an  accusation 
charging  her  with  living  In  a  state  of  adul- 
cery  with  one  Henry  Plueey.    There  were 


other  counts  In  the  accnsatlini  charging  taet 
with  living  in  a  state  of  fornication,  and  liv- 
ing in  a  state  of  adultery  and  fornication, 
with  the  same  person.  She  was  found  guilty, 
and  made  a  motion  for  a  new  trial,  wblcb 
being  overruled,  she  excepted. 

In  our  opinion,  the  verdict  was  wltbout 
evidence  to  support  It  There  was  circum- 
stantial evidence  from  which  the  jury  could 
have  inferred  that  the  accused  had  been 
guilty  of  criminal  sexual  intercourse,  upon  a 
single  occasion,  with  a  man  named  Henry 
Prultt  Whether  Fmltt  was  married  or  sin- 
gle, did  not  appear.  Waiving  the  question 
whether  or  not  the  proof  showed  Ijiat  Pruitt 
was  also  known  by  the  name  of  Pluesy,  and 
also  the  qaedtlon  whether  or  not  the  evldeaice 
should  have  shown  whether  he  was  married 
or  single,  the  evidence  was  fatally  defective, 
in  that  It  did  not  ahow  the  accused  had  been 
living  in  a  state  of  adultery  with  Pmltt  or 
that  she  had  been  living  with  him  in  either 
of  the  other  unlawful  states  or  conditions 
charged  In  the  accusation.  At  most  It  show- 
ed only  a  single  act  of  criminal  intercourse 
between  the  parties,  vrlthout  any  other  cir- 
cumstance to  sustain  the  accusation.  In  Mc- 
Leland  v.  State,  25  Oa.  477,  wh««  the  ac- 
cused was  indicted  and  found  gn&ty  of  the 
offense  of  "living  In  a  state  of  adultery  and 
fpmlcadon,"  the  proof  showed  only  a  single 
act  of  adultery;  and  the  trial  court  charged 
the  jury  that  If  they  believed  from  the  tes- 
timony that  the  defendant  had  been  guilty 
of  a  single  act  of  adultery,  tfaey  should  find 
him  guilty  under  the  Indictment  But  tills 
court  held  that,  under  the  charges  of  the 
Indictment  it  was  "necessary  for  other  facts 
to  be  proven  besides  an  act  of  adultery,  to 
warrant  the  conviction  of  the  defendant"  It 
seems  to  na  that  this  is  clear  from  the  very 
language  of  the  statute.  The  statute  iwo- 
vldes:  "Any  man  and  woman  who  shall  live 
together  in  a  state  of  adultery  or  fornication, 
or  of  adultery  and  fornication,  or  who  shall 
otherwise  commit  adultery  or  fornication,  or 
adultery  and  fornication,  shall  be  severally 
indicted,"  etc  Pen.  Code,  g  381.  What  ne- 
cessity or  reason  was  there  for  providing  for 
the  punishment  of  those  who  should  "com- 
mit adultery"  "otherwise"  than  by  living 
together  in  a  state  of  adultery,  if  by  commit- 
ting a  single  act  of  adultery  they  would  be 
guilty  of  the  ofTense  of  living  together  in  a 
state  of  adultery?  Or  to  state  the  propoai- 
tlon  differently.  If  a  man  and  woman  by  a 
single  act  of  adultery,  unaccompanied  by  any 
other  circumstance  showing  an  intention  to 
establish  and  continue  an  adulterous  relation, 
are  guilty  of  the  offense  of  living  together  In 
a  state  of  adultery,  how  can  It  be  poaalUe 
for  them  to  "commit  adultery"  "otherwise" 
than  by  living  in  a  state  of  adultery?  The 
statute  clearly  makes  a  distinction  between 
living  together  in  a  state  of  adultery  and 
merely  committing  an  act  of  adultery.  Bish- 
op, in  discussing  the  statutory  offenses  which 
he  treats  of  under  the  title  "Uvlng  In  Adul- 
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terjr  or  Fornication,"  after  calling  atten- 
tion to  the  different  expresslona  employed  In 
tbe  statutes  of  tbe  Tarlous  states,  says: 
"None  of  tbese  statntes  are  Tlolated  by  a 
mere  single  act  of  criminal  Interconrse,  and 
it  win  not  be  otherwise  though  the  act  tran- 
spires in  pursuance  of  a  prior  arrangement" 
Bish.  St.  Crimes,  S  607.  The  following  cases, 
most  of  which  are  cited  by  the  learned  au- 
thor, will  be  found  to  sustain  this  statement: 
Smith  T.  State,  39  Ala.  554;  Quartemas  t. 
State.  48  Ala.  269;  HaU  t.  State,  53  Ala. 
403:  Bodlford  y.  State,  86  Ala.  67,  5  South. 
.55!).  11  Am.  St.  Rep.  20;  Morrill  v.  State,  6 
Tex.  App.  447;  Jackson  ▼.  State,  116  Ind. 
464,  19  N.  B.  880;  Prnner  v.  Com.,  82  Va. 
115;  Luster  t.  State,  23  Fla.  338,  2  South. 
090;  Thomas  T.  State,  39  Fla.  437,  22  South. 
725;  Searls  r.  People,  13  111.  507;  Turney  v. 
State,  60  Ark.  259,  29  S.  W.  893;  State  t. 
Marvin,  12  Iowa,  499;  Com.  v.  Calef,  10 
Mass.  153. 

A  new  trial  ahonid  hare  been  granted  be- 
canee  the  verdict  waa  without  evidence  to 
support  it 

Judgment  reversed.  All  tiie  Justices  con- 
cjrrlng,  except  LUMPKIN,  P  J.,  absent  on 
account  of  sickness,  and  CANDLBB,  3^  not 
presiding. 

(UeOa.  GW) 

ATLANTA,  K.  A  N.  BT.  00.  t   ROBERTS. 

(Supreme  Conrt  of  Oeorgla.    Oct  81.  1802.) 

RAILROADS— INJTIRT  TO  UCBNBH>-N>W  TtU- 
ALr-DAMAOBS. 

1.  There  was  no  error  in  oTerraling  tbe  mo- 
tion for  a  nonsuit. 

2.  None  of  the  Krounds  set  out  in  the  mo- 
tion for  a  Dew  trial  present  any  legal  reason 
for  setting  aside  the  verdict,  which  was  author- 
ized by  ue  evidence,  and  wliich  is  not  excess- 
ive. 

(Syllaboa  by  the  Oonrt) 

Brror  from  superior  court,  OUmer  county; 
Geo.  F.  Gober,  Judge. 

Action  by  F.  L.  Roberts  against  the  At- 
lanta, Knoxvllle  &  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Smith,  Hammond  &  Smith,  3.  P.  Perry, 
and  Clay  &  Blalr,  for  plaintiff  hi  error.  N. 
A.  Morris.  M.  J.  German,  and  B.  P.  Green, 
for  defendant  in  error. 

LITTLB,  J.  Roberta  bronght  suit  against 
the  Atlanta,  Knoxvllle  ft  Northern  Railway 
Company  to  recover  damages  for  personal 
injuries  which  he  alleged  be  sustained  by 
tbe  running  and  operation  of  a  car  belong- 
ing to  the  defendant,  by  the  negligence  of 
tbe  servants  and  agents  of  tbe  company. 
The  defendant  denied  generally  all  the  al- 
legations of  the  petlUon.  The  trial  resulted 
In  a  verdict  for  the  plaintiff.  Defendant  sub- 
mitted a  motion  for  a  new  trial,  which  l)e- 
ing  overruled,  it  sued  out  a  bill  of  excep- 
tions, in  which  error  is  assigned  to  the  over- 
ruling of  its  motion  for  a  nonsuit  made  at 
42S.B.-48 


the  conclualon  of  the  evidence  for  the  plafai- 
tiff,  and  to  tbe  overruling  of  the  motion  for 
a  new  trlaL  Tbe  truth  of  csaetain  evidence 
on  tilie  part  of  the  plaintiff  is  practically  un- 
contested, to  wit  that  plaintiff  had  been  em- 
ployed by  Long  to  load  bark  in  a  car  be- 
longing to  the  defendant,  which  by  it  had 
been  placed  on  a  side  track  at  EUiJay,  and 
that  while  in  the  car  a  locomotive  belonging 
to  defendant  was  attached  to  it  for  the  pur- 
pose of  drilling  or  switching,  and  while  the 
car  was  being  moved  on  the  track  It  was 
derailed  and  oveitumed.  It  was  also  un- 
contested that  tbe  plaintiff  was  injured.  It 
Is  claimed,  however,  by  tbe  company,  that 
he  waa  injured  by  jumping  from  the  car 
after  it  had  stopped,  and  when  there  was  no 
further  danger;  and  it  is  urged  that  plaintiff 
saw  the  freight  train,  tbe  locomotive  of 
which  was  doing  the  switching,  at  the  time 
it  came  in;  that  be  knew  It  was  coming  In 
on  his  track,  and  that  he  ceased  his  business 
of  packing  the  bark,  and  sat  on  It  for  the 
purpose  of  holding  it  In  place;  that  the  com- 
pany had  no  knowledge  or  notice  that  the 
plaintiff  was  on  the  car;  that  the  plaintiff 
knew  It  was  going  to  be  moved;  that  he 
was  not  a  passenger,  nor  was  be  Injured 
while  loading  .or  unloading  the  car,  but  that 
be  remained  in  the  car  without  making  his 
presence  known;  that  he  could  have  left  it 
at  any  time,  and  it  was  his  duty  either  to 
have  made  his  presence  known,  or  to  have 
left  the  car;  and  that  under  tbese  chrcum- 
stances,  as  the  evidence  shows  that  the 
plaintiff  was  not  *i)tentionany  or  willfully  in- 
jured, the  company  was  not  liable. 

1.  We  are  of  the  opinion  that  the  court 
did  not  err  In  overruling  the  motion  for  a 
nonsuit  It  is  apparent  from  the  evidence  In 
the  case  that  the  company  placed  the  car 
on  the  side  track  for  the  purpose  of  allow- 
ing it  to  be  loaded  with  bark  by  Mr.  Long.  In 
doing  so'  It  did  not  lose  the  right  of  control 
over  the  car,  nor  the  right  to  change  its 
place  on  its  tracks  as  its  convenience  re- 
quired. When  it  placed  the  car  on  the  side 
track  to  be  loaded,  it  did  so  with  the  knowl- 
edge that  It  would  be  occupied  by  Long  or 
his  employte,  from  time  to  time,  until  the 
loading  was  completed.  This  knowledge  car- 
ried with  It  a  duty  to  operate  and  move  the 
car  in  sacb  a  manner,  and  <mi  such  notice 
to  those  engaged  in  loading,  or  being  there- 
in in  connection  with  that  business,  as  would 
not  place  them  in  danger.  These  proposi- 
tions being  sound,  as  we  think,  and  the  evi- 
dence certainly  authorizing  a  verdict  that 
this  duty  was  not  met,  the  trial  Judge  would 
not  have  been  warranted  In  withdrawing  the 
case  trom  the  Jury,  and  ruling  that  the  evi- 
dence for  the  plaintiff  did  not  entitle  him 
to  a  recovery.  .There  was  therefore  no  error 
in  overruling  tbe  motion  for  nonsuit 

2.  A  number  of  grounds  are  set  out  In  the 
motion  for  a  new  trial.  We  bare  carefully 
considered  these,  and  the  reasons  submitted 
why  the  trial  judge  erred  in  charging  the 
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jvrj  in  different  inurtlctilan,  In  ruling  on  the 
adminlblUty  of  evidence,  and  In  falling  to 
charge.  None  of  these  grounds,  in  our  opin- 
ion, present  a  cause  sufficient  to  set  aside 
the  verdict  which  was  rendered.  I^  is  oar 
opinion  that  the  Judge  did  not  err  In  In> 
structlng  the  Jury  In  the  language  of 'section 
2321  of  the  Civil  Code,  nor  in  falUng  to 
charge  that  the  provisions  of  law  contained 
In  that  section  were  not  applicable  in  case 
the  Jory  should  find  that  the  plaintiff  was  not 
Injured  by  the  running  of  defendant's  cars, 
but  in  the  latter  event  the  rights  of  the  par- 
ties should  be  determined  by  other  and  dif- 
ferent rules.  There  was  no  request  that  the 
latter  proposition  should  be  given  in  charge. 
If  there  had  been,  it  would  not,  as  we  in- 
terpret the  evidence,  have  been  authorized. 
There  is  no  question  but  that  the  car  in 
which  the  plaintiff  remained  was  derailed 
and  overtiumed  while  being  moved  on  the 
track  of  the  defendant  company,  and,  from 
the  evidence  In  relation  to  the  cause  of  such 
derailment,  the  Jury  would  have  been  fnlly 
authorized  to  say  that  it  was  cansed  by  th« 
want  of  proper  care  and  diligence  on  the 
part  of  the  agents  of  the  company.  Nor  does 
there  seem  to  be  any  serious  contention  that 
the  plalntifT  was  not  injured  while  Jumping 
from  the  car  which  was  derailed  and  turned 
over.  Although  he  was,  it  does  not  neces- 
sarily follow  that  the  company  was  not  re- 
sponsible for  the  damage  which  the  plaintiff 
BO  snstalned.  The  rule  governing  such  lia- 
bility, as  announced  by  this  court  in  the  case 
of  Railroad  Co.  v.  Paulk,  24  Ga.  356,  is  this: 
"If,  through  the  default  of  a  corporation  or 
its  servants,  the  passenger  la  placed  in  such 
a  perilous  condition  as  to  render  it  an  act 
of  reasonable  precaution,  for  the  purpose  of 
self-preservation,  to  leap  from  the  cars,  the 
company  Is  responsible  for  the  Injury  he  re- 
ceives thereby,  although  if  he  had  remained 
in  the  cars  he  would  not  have  been  Injured." 
In  the  case  of  Smith  v.  RaUroad  Co.,  83  6a. 
671,  10  S.  B.  301,  after  the  misconduct  of  the 
company  in  threatening  the  plaintiff  with  a 
collision  bad  been  established.  Chief  Justice 
Bleckley,  in  discussing  this  question,  says: 
"The  open  question  is  whether  the  plaintiff, 
after  discovering  the  danger,  acted  recklessly 
or  rashly,  and  thus  brought  upon  himself  a 
calamity  which  he  might  have  avoided  by 
more  discreet  conduct  All  the  anthoritle* 
concur  in  holding  that  the  duty  of  a  person 
for  his  own  safety,  In  such  an  emergency,  is 
not  to  be  measured  by  the  ordinary  standard, 
bat  that  allowance  is  to  be  made  for  the 
state  of  his  emotions.  The  authorities  to  this 
effect  which  might  be  cited  amount  to  scores, 
if  not  to  hundreds."  The  contention  here  is 
that  the  plaintiff  was  not  Injured  by  the 
rnnning  of  the  cars,  but  because,  recklessly, 
when  there  was  no  occasion  to  do  so,  he 
Jumped  from  the  car  and  was  injured,  and 
that  therefore  the  court,  without  request, 
should  have  charged  the  Jury  (practically) 
thfft.  If  they  found  snch  to  be  the  fact,  then 


the  rule  that  the  company  irras  liable  foe 
damages  sustained  by  the  operation  of  ths 
cars  would  not  apply.  If  the  evidence,  as  a 
whole,  be  tested  by  the  principles  of  law 
extracted  ftom  the  decisions  In  the  cases 
above  cited.  It  will  be  found  that  such  a 
charge  would  not  be  warranted.  The  evi- 
dence shows  that  at  the  time  the  car  was 
derailed  the  plaintiff,  who  had  been  packing 
the  bark  in  one  end  of  the  car,  had  placed  a 
plank  on  It,  and  sat  uiwn  the  plank  to  pre- 
vent the  bark  from  being  disarranged  by  the 
movement  of  the  car,  and  that  he  had  been 
employed  by  Long  to  load  the  car.  It  is 
true  that  one  of  the  witnesses,  who  testified 
that  his  attention  was  attracted  by  the  noise 
of  the  car^Jumptng  over  the  ties,  said  that 
when  he  looked  the  car  was  off  the  track 
and  going  slowly;  that  It  seemed  almost  to 
stop,  and  then  lean,  and  gradually  to  tnm 
over;  that  it  fell  on  its  side;  that  he  saw 
the  plaintiff,  looking  very  much  alarmed, 
come  out  of  the  car  and  Jump  off,  and  at 
the  time  the  car  had  stopped,  and  was  lying 
on  its  side.  This  same  witness,  however,  in 
another  portion  of  his  evidence,  further  said 
that  he  looked  at  the  car,  and  a  considerable 
dust  arose  when  it  fell,  and  Just  as  the  dust 
fell  he  saw  plaintiff  come  out  of  the  top  of 
the  car  and  Jump  off.  Another  witness  tes- 
tified that  when  he  noticed  the  can  be  bjw 
that  some  of  the  wheels  were  off  the  rails, 
running  on  the  ties.  He  then  saw  the  car 
turn  over  with  the  door  up,  and.  Just  about 
the  time  the  car  turned  over,  the  plaintiff 
came  out  of  the  door.  Still  another  witness 
for  the  railroad  company  testified  that  when 
he  first  saw  the  plaintiff  he  was  coming  out 
of  the  door  of  the  car,  and  the  car  was  then 
turning  over.  The  plaintiff  himself  testified 
that  as  the  car  went  to  turn  over  he  en- 
deavored to  Jump  out  of  It.  No  part  of  this 
evidence,  when  fairly  interpreted,  would  au- 
thorize the  Jury  to  find  that  the  plaintiff  was 
not  injured  by  the  running  and  operation  of 
the  cars,  because  It  does  not  authorize  the 
conclusion  that  the  plalntlfl,  in  Jumping,  was 
not  In  such  a  perilous  position  as  to  rendnr 
the  act  of  Jumping  a  reasonable  precaution 
for  the  purpose  of  self-preservation.  He  was 
In  the  car  when  It  first  left  the  rails  and 
ran  upon  the  ties,  and  then  upset;  and.  If 
any  allowance  be  made  for  the  state  of  mind 
of  a  person  placed  In  such  a  situation.  It 
would  be  unreasonable  to  say  that  such  a 
one,  when  he  attempted  to  leave  the  car  as 
qalclily  as  he  possibly  could,  and  by  the 
readiest  means  he  could,  would  have  been 
either  rash  or  reckless.  Nor  do  we  think 
there  was  any  error  on  the  part  of  the  trial 
Judge,  of  which  the  defendant  can  complain, 
in  admitting  evidence  of  the  plaintiff  himself 
In  relation  to  the  accident  The  specific  mllng 
complained  of  was  made  by  the  Judge  In 
the  following  language:  "He  [plaintiff]  can 
testify  as  to  the  track.  *  •  •  I  don't 
thing  be  can  testify  as  to  the  way  the  en- 
gineer came  back.     The  transaction  is  his 
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getting  fault,  or  u  to  liow  be  atnu^  It  I 
don't  think  this  man  Is  a  competent  witness 
as  to  bow  he  came  back,  or  as  to  anything 
that  was  within  the  Immediate  knowledge  of 
tbe  engineer.  As  to  how  he  was  hurt.  I 
don't  see  why  he  should  not  testify  as  to 
tbat."  etc  Counsel  for  plaintiff  In  error  re- 
fer us  to  the  case  of  Mayfleld  t.  Railroad 
Co.,  87  Ga.  374,  13  S.  E.  459.  The  ruling 
In  that  case  was  to  the  effect  that  a  loco- 
motive  engineer,  from  whose  negligent  acts 
an  Injury  is  sustained,  Is  an  agent  of  the 
corporation,  and,  being  dead,  the  person  In- 
jured Is  an  Incompetent  witness  to  testify  In 
his  own  behalf  to  such  negligent  act;  it 
not  appearing  that  any  surrlTlng  oflScer  of 
the  corporation  was  present  The  CTidence 
In  that  case  which  was  objected  to  tended 
to  show  that  the  engineer  was  guilty  of  a 
negligent  act.  In  consequence  of  which  the 
plaintiff  was  injured;  and  the  ruling  was 
clearly  made  that  a  witness  was  Incompetent 
to  testify  in  his  own  behalf  to  such  act,  be- 
cause it  was  a  transaction  between  the  plain- 
tiff and  an  agent  of  the  company.  But  In 
this  case  the  court  did  refuse,  on  objection, 
to  permit  the  witness  to  testify  as  to  any 
way  the  engineer  came  back,  and  also  ruled 
that  the  transaction  was  plalntitTs  getting 
hurt,  and  that  the  witness  was  incompetent 
as  to  anything  that  was  within  the  Immedi- 
ate knowledge  of  the  engineer,  but  ruled 
that  the  witness  could  testify  what  be  was 
doing  prior  to  the  time  he  waa  hurt.  In  our 
opinion,  this  ruling  does  not  conflict  with  the 
principle  laid  down  In  the  case  cited.  What 
the  witoess  was  doing  at  the  time  he  was 
hurt  in  the  light  of  the  evidence,  certainly 
did  not  relate  to  any  transaction  between 
himself  and  the  dead  engineer.  Nor  do  we 
think  the  court  erred,  under  the  principle 
ruled  In  the  case  cited,  in  allowing  the  wit- 
ness to  testify  to  the  independent  fact  that 
the  car  was  running  at  the  rate  of  seven  or 
eight  miles  an  hour  at  the  time  it  was  turn- 
ed over,  and  that  he  attempted  to  jump  out 
at  the  time  it  was  turning  over,  etc.  The 
rate  of  speed  of  the  car  was  not  a  .trans- 
action between  the  plaintiff  and  the  en- 
gineer of  the  company,  In  any  sense.  The 
plaintiff  was  not  connected  with  It  by  any 
act  of  his.  The  transaction  ruled  on  in  the 
Mayfleld  Case,  supra,  was  the  act  of  the 
injured  person  In  attempting  to  get  on  the 
cowcatcher  of  the  locomotive;  and  the  act 
of  the  engineer  at  this  particular  time^  in 
putting  on  steam,  causing  the  locomotive  to 
jerk  violently  forward,  which  act,  it  waa  al- 
leged, caused  the  Injury.  The  transaction 
discussed  and  passed  on  In  tbat  case  referred 
to  the  act  of  two  parties,  one  of  whom  waa 
Injured  in  his  attempt  to  do  something  which 
he  had  a  right  to  do,  by  a  concurrent  act 
of  the  party  who  is  deceased.  We  further 
think  that  the  court  committed  no  error  in 
charging  the  jury  that  the  plaintiff  would  be 
entitled  to  recover  for  the  pain  and  suffering 
tbat  he  sustained  which  was  attributable  to 


the  wrongful  or  negligent  act  of  the  defend- 
ant if  the  defendant  was  liable  in  damages 
to  him  therefor.  The  objection  to  this  charge 
was  that  it  expressed  an  opinion  that  the 
conduct  of  the  defendant  was  wrongful  or 
negligent  We  do  not  think  the  objection  la 
a  good  one.  especially  when  this  extract  la 
construed  with  reference  to  the  whole  charge. 

Our  conclusion  Is  that  for  none  of  the  rea- 
sons set  out  in  the  special  grounds  of  the 
motion  for  new  trial  should  the  judgment  be 
reversed,  nor  la  the  verdict  contrary  to  the 
evidence  in  the  case.  Nor  can  we  say  that 
the  sum  of  $475,  found  aa  damages  for  the 
injury  which  the  plaintiff  sustained.  Is  ex- 
cessive, under  the  evidence  relating  to  the 
character  of  the  injury,  and  the  necessary 
and  accompanying  pain  and  suffering  nat- 
urally Incident  thereto. 

Judgment  affirmed.  All  the  Joatlces  con- 
curring, except  LDMPEIN,  P.  J«  absent  «n 
account  of  slcknesa. 


(Ut  Qa.  El«) 
OROVBS  V.  STATE). 
(Supreme  Court  of  Georgia.    Nov.  13,  1902.) 
CKDIINAI.  LAW— ATTEMPT  TO  OOUHIT  CHIUX. 
1.  Mere  preparatory  acts  for  the  commission 
of  a  crime,  and  not  proximately  leading  to  its 
consnmmation,   do   not  constitute  au    attempt 
to  commit  the  crime. 
(SyUabna  by  the  Conit.) 

Error  from  superior  court,  Cbatlutm  coun- 
ty; Pope  Barrow,  Judge. 

W.  C.  Groves  was  indicted  for  an  attempt 
to  commit  robbery.  A  demurrer  to  the  indict- 
ment was  overruled,  and  he  brings  error. 
Reversed.    . 

Robt  L.  Goldlng  antf  John  R.  Cooper,  for 
plaintiff  in  error.    W.  W.  Osborne.  SoL  Oen., 

for  the  State. 

FISH,  J.  W.  C.  Groves,  B.  H.  Mahlay, 
and  Joe  Waters  were  indicted  for  an  attempt 
to  commit  robbery  by  force  upon  the  person 
of  Frank  Delter.  The  indictment  alleged 
that  the  accused  "In  such  attempt  did  do  an 
act  towards  the  commission  of  said  crime, 
to  wit  by  hiring  a  hack  for  the  purpose  of 
assisting  them  In  the  commission  of  said 
crime,  to  wit  by  ascertaining  that  said  Frank 
Delter  had  no  weapon  of  offense,  to  wit,  by 
procuring  false  faces  for  the  purposes  of  a 
disguise,  but  were  intercepted  and  prevented 
from  executing  said  crime."  Upon  the  trial 
of  Groves,  he  demurred  to  the  indictment, 
one  of  the  grounds  of  demurrer  being  that 
the  acta  alleged  did  not  make  out  the  offense 
charged.  The  demurrer  was  overruled,  and 
the  accused  excepted. 

We  think  the  demurrer  should  have  been 
sustained.  The  indictment  was  based  npon 
section  1040  of  the  Penal  Code,  which  de- 
clares that  "If  any  person  shall  attempt  to 
commit  a  crime,  and  In  such  attempt  shall 
do  any  act  towards  the  commission  of  such 
crime,  but  shall  fall  In  the  perpetration  there- 
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of,  or  shall  be  preyented  or  Intercepted  from 
executliig  the  same,  he  shall.  In  cases  where 
no  provision  Is  otherwise  made  In  this  Ciode, 
or  by  law,  for  the  punishment  of  such  at- 
tempt, be  punished  as  follows,"  etc.  In  or- 
der to  constitute  the  offense  of  attempt  to 
commit  a  crime,  the  ac<;used  must  do  some 
act  toward  Its  commission:  "Commission" 
means  the  act  of  committing,  doing,  or  per- 
forming the  act  of  perpetrating.  Webst 
Diet.  Mere  acts  of  preparation,  not  proxi- 
mately leading  to  the  consummation  of  the 
intended  crime,  will  not  suffice  to  establish 
an  attempt  to  commit  It  In  People  t.  Mur- 
ray, 14  Cal.  150,  It  was  held  that  declarations 
of  an  Intent  to  enter  Into  an  Incestuous  mar- 
riage, followed  by  elopement  for  the  purpose, 
and  sending  for  a  magistrate  to  solemnize  the 
ceremony,  were  mere  acta  of  preparation,  and 
did  not  constitute  an  attempt  to  eommit  the 
crime.  Chief  Justice  Field,  who  delivered 
the  opinion  In  that  case,  said:  "Between  the 
preparation  for  the  attempt,  and  the  attempt 
Itself,  there  is  a  wide  difference.  The  prep- 
aration consists  In  devlalng  or  arranging  the 
means  or  measures  necessary  for  the  commls- 
aion  of  the  offense.  The  attempt  Is  the  direct 
movement  towards  the  commission  after  the 
preparations  are  made."  In  TJ.  S.  v.  Stephens 
(0.  C.)  12  Fed.  52,  8  Sawy.  116,  the  accused 
was  charged  with  an  attempt  to  Introduce 
spirituous  Uguors  into  Alaska  in  violation  of 
an  act  of  congress.  The  evidence  showed 
that  be  seil't  from  Alaska,  where  be  resided, 
to  a  wholesale  dealer  In  San  Francisco,  an 
order  for  100  gallons  of  whlslcy,  to  be  ship- 
ped to  him  In  Alaska.  It  was  held  that  he 
was  not  guilty  of  an  attempt  to  Introduce 
the  whisky  Into  Alaska,  as  he. had  done  no 
act  to  carry  out  his  Illegal  intent  of  which 
the  law  could  take  cognizance;  the  offer  to 
purchase  the  whisky  being  an  act  preparatory 
and  Indifferent  in  Its  character.  "Procuring 
or  loading  a  gun,  or  buying  poison,  or  walk- 
ing to  a  particular  place.  With  intent  to  kill 
another,  is  not  enough  to  make  one  guilty  of 
an  attempt  to  commit  murder.  The  same  Is 
true  of  a  purchase  of  coal  oil  and  matches 
with  intent  to  commit  arson,  or  the  procuring 
of  metal  and  dies  with  Intent  to  commit  the 
offense  of  counterfeiting  money.  •  •  • 
These  acts  are  mere  preparations,  Indifferent 
in  their  character,  and  do  not  advance  the 
conduct  of  the  party  far  enough  to  constitute 
un  attempt."  Clark  &  M.  Crimes,  |  123,  and 
cases  cited.  Mr.  Clark,  In  his  work  on  Crhn- 
inal  Law  (2d  Ed.,  p.  126),  says:  "An  attempt 
to  commit  a  crime  Is  an  act  done  with  Intent 
to  commit  tliat  crime,  and  tending  to,  bnt 
falling  short  of.  Its  commission,"  and  that 
two  of  the  essential  elements  of  the  offense 
are:  "(1)  The  act  must  be  such  as  would  be 
proximately  connected  with  the  completed 
rrime.  T2)  There  must  be  an  apparent  possi- 
bility to  commit  the  crime  in  the  manner  pro- 
posed." Again,  on  page  127,  the  author  says: 
"To  constitute  an  attempt,  there  must  be  an 
act  done  In  pursuance  of  the  intent,  and  more 


or  less  directly  tending  to  the  commission  of 
the  crime.  In  general,  the  act  must  be  inex- 
plicable as  a  lawful  act,  and  must  be  more 
than  mere  preparation.  Tet  it  cannot  accu- 
rately be  said  that  no  preparations  can 
amount  to  an  attempt  It  Is  a  question  of 
degree,  and  depends  upon  the  circumstances 
of  each  case."  Citing  Com.  v.  Peaslee,  177 
Mass.  267,  59  N.  E!.  55,  and  Com.  v.  Kennedy, 
170  Mass.  IS,  48  N.  E.  770.  Mr.  Bishop  de- 
fines au  attempt  to  be  "an  Intent  to  do  a  par- 
ticular thing  which  the  law,  either  common 
or  statutory,  has  declared  to  be  a  crime, 
coupled  with  an  act  toward  the  doing,  suffi- 
cient both  in  magnitude  and  In  proximity  to 
the  fact  Intended  to  be  taken  cognizance  of 
by  the  law,  that  does  not  concern  itself  with 
things  trivial  and  small.  Or  more  briefly, 
an  attempt  Is  an  Intent  to  do  a  particular 
criminal  thing,  with  an  act  towards  it  falling 
short  of  the  thing  intended."  1  BIsh.  New 
Or.  Law,  |  728.  "Mere  preparation,  when 
made  at  a  distance  from  the  place  where  the 
substantial  offense  Is  to  be  committed.  Is  or- 
dinarily too  remote  an  act  to  satisfy  the  law 
of  Indictable  attempt"  Id.  |  76S.  As  de- 
fined by  Bouvier,  an  attempt  to  commit  a 
crime  Is,  "an  endeavor  to  accompUsli  it,  car- 
ried beyond  mere  preparation,  but  falling 
short  of  the  ultimate  design."  BnrriU  gives 
substantially  the  same  definition.  We  think 
it  manifest  that  the  hiring  of  the  hack,  the 
ascertaining  of  the  fact  that  the  intended  vic- 
tim bad  no  weapons,  and  the  procuring  of  the 
false  faces  for  disguise,  were  merely  prepar- 
atory acts,  and  not  proximately  leading  to 
the  consummation  of  the  crime  of  robt>ery, 
and  that  therefore  no  attempt  to'commit  that 
offense  was  sufficiently  charged  In  the  Indict- 
ment 

The  solicitor  general,  to  sustain  the  indict- 
ment in  the  present  case,  relied  on  the  case 
of  Orlffin  V.  State,  26  Oa.  483.  The  Indict- 
ment In  that  case  charged  Griffin  with  an 
attempt  to  burglarize  a  certain  storehouse  by 
unlawfully  taking  the  impression  of  a  key 
which  unlocked  a  door  to  the  same,  and  from 
that  impression  preparing  a  false  key  to  fit 
such  lock,  for  the  purpose  of  unlawfully, 
feloniously,  and  fraudulently  entering,  and, 
through  the  agency  of  one  Jones,  to  break  and 
enter  the  storehouse  with  Intent  to  steal. 
The  accused  demurred  to  the  Indictment  upon 
the  ground  that  It  did  not  charge  any  offense 
against  him  which  was  punishable  by  law, 
and  that  the  facts  charged  against  him  did 
not  constitute  the  offense  of  attempt  to  com- 
mit larceny  from  the  house.  The  demurrer 
was  overruled,  and  upon  the  trial  the  accused 
was  convicted.  He  excepted  to  the  ovemil- 
ing  of  the  demurrer,  and  to  various  rulings 
made  by  the  court  during  the  trial.  McDon- 
ald, J.,  delivered  the  opinion;  -  Lumpkin,  J., 
concurred;  and  Benning,  J.,  dissented.  Judge 
McDonald,  in  his  opinion,  said:  "The  object 
of  the  act  [now  section  1040  of  the  Penal 
Code]  under  which  the  plaintiff  In  error  Is  In- 
dicted la  to  pimisb  intents  to  commit  crime, 
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if  thej  are  demonstrated  by  an  act  The 
word  'attempt"  ordinarily  Implies  an  act,  an 
effort;  but  the  general  assembly,  in  this  stat- 
ute, uses  It  as  synonymous  with  Intend,'  for 
it  declares  that  If  a  person  shall  attempt  to 
cor.iuiit  a  crime,  and  in  such  attempt  shall  do 
uiiy  act  towards  the  commission  of  such  of- 
fense, etc.  The  accused,  according  to  the  bill 
of  indictment,  conceived  the  purpose  of  per- 
petrating the  offense,  and  he  did  an  act 
towards  the  commission  of  it  for  It  was  an 
act  to  take  the  Impression  of  the  key,  and 
that  alone  Is  sufficient  to  subject  him  to  the 
law;  but  he  prepared  the  key,  and  for  the 
object  and  so  the  indictment  alleges."  The 
learned  Judge  therefore  held  that  the  demur- 
rer was  properly  overruled.  While  Judge 
Lumpkin  concurred  In  the  affirmance  of  the 
Judgment  of  the  trial  court,  he  does  not,  in 
bis  concurring  opinion,  refer  to  the  question 
made  by  the  demurrer,  as  to  whether  the  acts 
charged  in  the  Indictment  constitoted  the  of- 
fense of  an  attempt  to  commit  larceny  from 
the  house.  He  sets  forth  the  evidence  sub- 
mitted upon  the  trial,  which  went  far  beyond 
the  allegations  in  the  indictment  and  says: 
"The  proof  being  full  and  complete  as  to  tbe 
foregoing  facts,  was  the  conviction  of  Orlffin 
for  an  attempt  to  commit  larceny  from  the 
house  legal?"  He  continues:  "What  is  an 
attempt  to  commit  a  crime?  It  is  an  endeav- 
or, to  accomplish  It  but  falling  short  of  exe- 
cution of  the  ultimate  design.  [Substantial- 
ly the  same  definition  given  by  Bonvler  and 
BmrtO.]  In  many  cases  it  is  difficult  to  de- 
termine the  difference  between  preparations 
and  attempts  to  commit  crime.  One  may  in- 
tend to  commit  a  crime,  and  do  many  thing* 
towards  its  commission,  and  yet  repent  of 
tils  purpose.  Tbe  law  gives  to  such  an  one  a 
locus  penltentis.  One  of  tbe  illUBtrations 
given  in  the  books  Is  where  a  man  buys  poi- 
son and  mixes  it  in  the  food  designed  for  bis 
victim,  and  places  it  on  the  table  that  he  may 
eat  If  he  take  back  the  poisoned  food  be- 
fore it  is  tasted  or  an  opportunity  is  given 
of  swallowing  it,  awakened  by  a  Just  consid- 
eration of  the  enormity  of  the  crime,  he  will 
not  be  guilty  of  an  attempt  to  poison.  All 
that  was  done  would  amount  only  to  prepara- 
tion. Is  this  Mr.  QrlfQn's  case?  Did  be 
countermand  bis  repeated  Instigations  to  his 
supposed  confederate,  urging  him  to  the 
speedy  execution  of  his  diabolical  scheme? 
Did  he  recall  the  key?  On  the  contrary,  had 
he  not  consummated  bis  part  of  the  prepara- 
tions,—all  he  had  to  do  except  to  share  the 
spoils?  And  was  be  not  wailting  In  bopefol 
anxiety  to  learn  tb4  result?"  Judge  Lump- 
kin's concurrence  was  based  upon  the  theory 
tliat  the  evidence  made  out  a  case  of  attempt 
to  commit  larceny  from  the  house.  The  lan- 
guage quoted  certaii^ly  does  not  indicate  that 
he  subscribed  to  tte  construction  placed  by 
Judge  McDonald  upjon  the  statute  defining  an 
attempt  to  commit  'a  crime.  Judge  Benning 
did  not  concur  in  the  affirmance  of  the  Judg- 
ment of  the  court  b4low.     In  bis  opinion,  the 


trial  Judge  emd  tai  0T«rml!nc  the  motion  for 
a  continuance,  and  in  refusing  to  give  a 
charge  requested  by  counsel  for  the  accused. 
At  most  therefore,  the  Judgment  of  this  court 
in  Orlffin's  Case  was  concurred  in  by  only 
two  Judges,  and  consequently  is  not  binding 
authority.  Nor  lias  that  case  been  followed 
by  subsequent  adjudications  of  this  court 
holding  that  certain  specified  acts  do  not  con- 
stitute an  assault  As  on  assault  is  an  at- 
tempt to  commit  a  crime,— that  is,  a  violent 
Injury  upon  the  person  of  another,— such  later 
adjudications  are  dhrectiy  in  point  in  deter- 
mining the  question  under  consideration.  In 
Brown  v.  State,  96  Ga.  481,  20  8.  E.  495,  it 
was  held:  "Mere  preparation  to  commit  a 
violent  injury  upon  the  person  of  another, 
unaccompanied  by  a  physical  effort  to  do  so, 
will  not  Justify  a  conviction  for  an  assault; 
and  therefore  where  tbe  evidevice  showed 
that  during  an  altercation  between  the  per- 
son alleged  to  have  l)een  assaulted  and  two 
other  persons  acting  in  concert  one  of  the 
latter  picked  up  a  stone,  bat  made  no  attempt 
to  cast  it  at  tbe  former,  who  was  about  twen- 
ty steps  distant  neither  of  tbe  two  persons 
so  acting  in  ccmceit  conld  be  lawfully  con- 
victed of  an  assault"  In  Peebles  v.  State, 
101  Ga.  585,  28  S.  E.  920,  it  was  held:  "The 
act  of  maliciously  putting  poison  into  a  well, 
with  the  Intent  that  tbe  water  thereof  shall 
be  drunk  by  another,  and  that  he  shall  in 
this  manner  beJrtlled,  does  not  without  more, 
constitute  the  offense  of  an  assault  with  in- 
tent to  murder,  when  the  person  whose  death 
was  intended  never  in  fact  drank  of  the  water 
after  the  poison  had  been  introduced  into  tbe 
same."  In  Jackson  v.  State,  103  Ga.  417,  30 
S.  E.  251,  where  the  accused  was  charged 
with  assault  with  Intent  to  murder,  it  was 
held  to  be  erroneous  for  tbe  trial  Judge  to 
refuse  to  give  In  charge  a  written  request 
that  "mere  preparation  to  commit  a  crime 
upon  the  happening  of  an  event  wlilch  may 
or  may  not  occur,  and  which  depends  upon 
an  act  to  be  done  or  not  done  by  tbe  person 
acted  upon,  is  not  an  attempt  to  commit  the 
offense  of  assault  with  Intent  to  murder."  In 
Gaskln  v.  State,  105  Ga.  631.  31  S.  B.  740,  it 
was  held:  "Before  there  can  be  a  conviction 
for  the  offense  of  assault  with  Intent  to  com- 
mit a  rape,  it  must  appear  that  the  accused, 
with  the  intention  of  having  carnal  knowl- 
edge of  the  female  forcibly  and  against  her 
will,  did  some  overt  act  amounting  to  an 
assault  upon  her.  It  was  therefore  error  to 
charge  the  Jury  that,  'If  yon  find  that  this 
defendant  formed  the  intent  and  design  in 
his  heart  to  have  carnal  knowledge  of  [the 
female  alleged  to  bave  been  assaulted]  forci- 
bly and  against  her  will,  and,  in  the  accom- 
plishment of  that  evil  design  and  intent  slip- 
ped into  her  room,  and  secreted  himself  there, 
awaiting  an  opportune  moment  to  carry  his 
evil  design  into  execution,  and,  being  detect- 
ed, fied  and  made  his  escape,  tbe  court  char- 
ges you  tliat  that  would  make  such  a  case  as 
that  tbe  necessary  eienient  of  aasaoit  would 


Digitized  by 


Google 


758 


42  SOUTHEASTBRN  SBPORTBB. 


(Gta- 


be  In  It,  and  yon  would  be  authorized  to  find 
this  defendant  guilty  of  the  ottense  as  cbar- 
gei  In  the  Indictment,— that  of  an  assault 
with  Intent  to  rape."  Again,  In  Burton  t. 
State,  100  Qa.  134,  34  S.  B.  286,  It  was  held: 
"One  cannot  legally  be  convicted  of  the  of- 
fense of  assault  with  Intent  to  murder,  al- 
leged to  have  been  committed  with  a  pistol, 
upon  proof  which  merely  shows  that  he  drew 
the  weapon  from  his  hip  pocket,  and.  In  con- 
sequence of  Its  being  caught  In  the  lining  of 
bis  coat,  did  not  make  any  actual  attempt  to 
inflict  with  the  pistol  an  injury  upon  the  per- 
son alleged  to  have  been  assaulted."  On  the 
same  line,  in  the  late  case  of  Penny  v.  State, 
114  Ga.  77,  39  S.  B.  871,  it  was  beld  that  the 
court  erred  In  refusing  to  charge,  as  requested 
In  writing,  that:  "A  mere  preparation  to 
commit  a  violent  injury  upon  the  person  of 
another,  or  a  mere  tiireat  to  do  so,  unaccom- 
panied by  physical  effort  to  do  ao,  will  not 
Justify  a  conviction  for  an  asaault  Mere 
-words  or  threats,  unaccompanied  by  some 
physical  effort  to  commit  a  violent  injury 
upon  the  person  of  another,  will  not  Jiiatify  a 
conviction  for  an  assantt" 

In  view  of  what  we  have  eald,  the  Judg- 
ment overruling  the  demurrer  to  the  indict- 
ment must  be  reversed.  All  the  Justlcee  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  aickness,  and  GANDLBB.  J.,  not 
presiding. 


i  (116  Ga.  622) 

MAHLAT  T  STATB. 
(Supreme  Court  of  Georgia.    Nor.  12,  1902.)  - 

CRIMINAL   LAW— APPBAU 

1.  Thil  case  is  controlled  by  the  decision  this 
day  rendered  in  Groves  v.  State,  42  S  B.  7BB. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Obatfaan:  coun- 
ty; Pope  Barrow,  Judge. 

E.  H.  Mahlay  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Robt.  L.  Colding,  for  plaintiff  in  error.  W 
W.  Osborne,  Sol.  Gen.,  for  the  State. 

PER  OURIAU.    Judgment  rereraed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
■Icknesa.    CANDLER,  J.,  not  preaUhif. ' 


(Ufi  Ga.  SSo) 

JOHNSON  T.  STATB. 
(Supreme  C!ourt  of  Georgia.    Nor.  12.  1902.) 

ORIIUNAL  LAW— NEW  TRIAL-JtmUDICTION. 
1.  A  motion  for  a  new  trial  made  in  vacation, 
Dotbing  relating  thereto  having  been  done  In 
term,  is  in  law  a  mere  nullity.  It  is  therefore 
erroneons  for  the  judge  of  a  conBtitntional  city 
court  to  take  jnrisdictioo  of  inch  motion,  and 
when  he  does  so,  aud  undertakes  to  decide  it 
upon  its  merits,  the  judgment  wIU  be  reversed. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Mt  Tamon;  W. 
M.  J.ewlB,  Judge, 


Henry  Johnson  was  convicted  at  larceny, 
and  brings  error.    Reversed. 

A.  B.  Hutcheson,  for  plaintiff  In  error.  W. 
B.  Kent,  SoL,  for  defendant  in  error. 

COBB,  J.  The  accused  was  placed  upon 
trial  In  the  city  court  of  Mt  Ycmon  upon  an 
accusation  charging  him  with  the  offense  of 
larceny  from  the  house.  He  was  tried  by 
the  Judge  without  a  Jury,  and  a  Judgment  of 
guilty  was  rendered  on  July  19,  1902,  during 
the  July  term  of  the  court  Immediately 
thereafter  the  court  adjourned  for  the  term. 
On  July  21st,  which  was  the  Monday  follow- 
ing the  adjournment  of  the  July  term  on  the 
preceding  Saturday,  the  accused  filed  a  mo- 
tion for  a  new  trial,  which  came  on  to  be 
heard  on  August  8th,  and  was  on  that  day 
overruled.  The  accused  filed  a  bill  of  excep- 
tions assigning  error  upon  the  Judgment  over- 
ruling the  motion  for  a  new  trial. 

By  reference  to  the  act  creating  the  dty 
court  of  Mt  Vernon,  It  appears  that  that 
court  holds  both  monthly  and  quarterly  terms. 
A  monthly  term  Is  hdd  on  the  second  Mon- 
day In  each  month  for  the  trial  and  disposi- 
tion of  criminal  business;  and  the  quarterly 
terms  are  held  on  the  second  Mondays  In 
January,  April,  July,  and  October  for  the  trial 
and  disposition  of  either  civil  or  criminal 
business,  or  both.  The  motion  for  a  new 
trial  in  the  present  case  was  made  In  vaca- 
tion. The  next  term  of  the  court  following 
the  filing  of  the  motion  began  on  the  11th  day 
of  August  It  appears  distinctly  from  the 
record  that  the  July  term  adjourned  on  July 
19th.  It  does  not  appear  that  any  special 
term  of  the  court  was  called  for  the  disposi- 
tion^ of  either  clvU  or  criminal  business  on 
August. 8th.  Therefore,  so  far  as  the  present 
record  discloses,  the  motion  for  a  new  trial 
waa  decld^^  in  vacation.  It  is  well  settled 
now  that  a  potion  for  a  new  trial  cannot  be 
properly  mad^.  In  vacation,  and  that  a  motion 
made  at  such  ~a  time,  although  based  upon 
sufficient  groundfl  to  constitute  an  extraordi- 
nary motion  for  {(^  new  trial.  Is,  when  noth- 
ing has  been  done'vln  relation  to  the  motion 
In  term  time,  a  meje  nullity.  See  C!oIller  v. 
State,  116  Ga.  17.  41v  S.  E.  261;  Jinks  t.  State. 
116  Ga  248.  41  8.  ^  580.  It  was  therefore 
erroneous  for  the  Judjfc  to  take  Jurisdiction  of 
the  motion  for  a  new  t^isl,  and  a  reversal  of 
the  Judgment  necessarV^  results,  but  apim>- 
prlate  direction  wHl  be''  given  for  the  guid- 
ance of  the  court  below. '. 

Judgment  reversed,  with  direction.  AH  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  sickness,  and  CAN- 
DLER, i.,  not  presiding.   . 


(lis  Ga.  537) 

GARDNER  ▼.  STATB. 
(Supreme  (3oart  of  Georgia.    Nov.  IS,  ISOS.) 
CRIHINAL  LAW— IfKW  TBIAU 
t,  A  motion  for  new  trial  made  and  fliad  is 
vacation  is,  in  law,  a  mere  :anllity     Sndi  a  Mo- 
tion should  therefore  be  cUamiaaad,   and  It  la 
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error  to  entertaio  it  and  undertake  to  decide  it 
upon  ita  merito.    GoUier  t.  State,  41  S.  E.  261, 
lis  6a.  17;  Jahnaon  t.  Stote,  42  &  B.  76& 
(Syllabaa  by  the  Court.) 

Error  from  city  court  of  Mt  Vemoa;  W. 
M.  Lewis,  Judge. 

Robert  Gardner  was  convicted  of  crime, 
and  brings  error.    Beversed. 

A.  B.  Hutcbeson,  for  plaintUf  in  error. 
W.  B.  Kent,  SoL,  for  the  State. 

PER  CURIAM.  Judgment  rereraed,  with 
direction. 

LUMPKIN,  P.  J.,  absent  on  acconnt  of 
■Iclmeaa.    CANDLER,  J.,  not  prealdlDg. 


(116  Ga.  563) 


LEE  T.  8TATB. 


(Snprame  Conrt  of  Georgia.    Nor.  IS,  1902.) 

dUUIMAIj    LAW— MISTRIAL— AROUUBNT  OT 
COUNSEL-INSTRUCTIONS. 

1.  There  is  no  error  in  ref  asiDg  to  grant  • 
mistrial  in  a  criminai  case  because  of  the  nse 
of  improper  language  by  the  solicitor  general 
daring  the  trial,  when  it  is  certain  tliat  no  in- 
jury conld  have  resulted  therefrom  to  the  ac- 
cused. 

2.  There  is  no  error  in  the  charges  complahi- 
ed  of,  such  of  the  requests  to  charge  as  embody 
correct  statements  of  the  law  were  folly  cov- 
ered by  the  general  charge,  and  the  evidence 
authorized  the  verdict. 

(Syllabus  by  the  Court) 

BiTTor  from  superior  court,  Fulton  county; 
3.  8.  Candler,  Judge. 

Millard  Lee  was  convicted  of  mnrd»,  and 
brings  emnr.    Affirmed. 

Arnold  &  Arnold,  for  plaintiff  in  error. 
Boykln  Wright,  Atty  Gen.  C.  D.  Hill,  SoL 
Oen.,  and  Claude  O.  Smith,  for  the  State. 

SIMMONS,  C.  J.  Under  an  indictment  char- 
ging him  with  murder,  Millard  Lee  was  con- 
victed. He  moved  for  a  new  trial.  The  mo- 
tion was  overruled,  and  Lee  excepted. 

The  evidence  shows  that  Lee  attended 
church,  and,  after  the  services,  asked  permls- 
aion  of  Miss  Lillle  Suttles,  a  young  lady,  to  ac- 
company her  home.  She  replied  that  she  had 
a  previous  engagement,  whereupon  he  drew 
his  pistol  from  his  poclcet  and  shot  her  twice, 
inflicting  a  wound  which  produced  her  death. 
When  the  case  against  Lee  was  called  for 
trial,  he  filed  a  special  plea  of  present  in- 
sanity. The  Jury  retumea  a  verdict  against 
the  plea.  Among  the  vrltnesses.  Introduced 
on  the  trial  of  this  special  plea  were  three 
pbysicians,  who  testified  as  to  Lee's  mental 
capacity.  On  the  trial  of  the  present  case, 
Lee's  defense  was  that  he  was  insane  at  the 
time  of  the  homicide,  and  was  therefore  not 
responsible  for  the  commission  of  the  act 
After  the  state  had  closed  its  testimony,  Lee's 
counsel  Introduced  the  court  stenographer  for 
the  purpose  of  proving  that  on  the  former 
trial,  on  the  special  plea,  the  state  bad  intro- 
dnoed   these  three  physicians  as  witnesses. 


This  evidence  was  excluded  by  the  sourt 
Counsel  for  the  accused  then  offered  to  prove 
that  the  state  had  put  up  these  witnesses  at 
the  first  trial;  that  they  had  been  present  dur- 
ing the  second  trial,  and  bad  been  present  all 
day,  and  had  not  been  put  on  the  stand.  The 
court  ruled  that  this  would  be  irrelevant 
The  solicitor  general  then  stated:  "I  want  It 
put  in  the  record  that,  when  the  state  put 
them  up,  they  ail  swore  that  the  defendant 
knew  the  dUIerence  between  right  and 
wrong."  All  of  this  occurred  in  the  presence 
of  the  Jury.  Counsel  for  the  accused  then 
moved  for  a  mistrial.  The  motion  was  over- 
ruled, and  this  ruling  is  complained  of  in  the 
motion  for  a  new  trial.  Subsequently  to  the 
overruling  of  the  motion  for  a  mistrial,  two 
of  the  three  witnesses  were  Introduced  by  the 
state,  and  testified  as  the  solicitor  general 
stated  they  had  testified  upon  the  first  triaL 
The  third  was  not  Introduced.  The  question 
now  presented  to  us  is  whether  the  trial  Judge 
erred  in  refusing  to  grant  a  mistrial  on  ac- 
count of  the  Improper  remarks  of  the  so- 
licitor general  While  this  court  has  been 
strict  in  rebuking  improper  remarks  by  prose- 
cuting officers,  and  in  many  cases  has  granted 
new  trials  because  prosecuting  officers  liave 
made  statements  of  fact  outside  of  the  record 
which  were  hurtful  to  the  accused,  or  calcu- 
lated to  prejudice  his  rights  before  the  Jury, 
we  do  not  know  of  any  case  in  which  ttUs 
court  has  granted  a  new  trial  on  account  of 
remarks  or  statements '  which,  although  im- 
proper, were  not  prejudicial  or  calculated  to 
prejudice  the  rights  of  the  accused.  Of 
course,  the  trial  of  cases  should  be  conducted 
with  proper  decorum,  and  no  counsel  should 
ever.  In  his  remarks,  go  outside  of  the  record, 
and  state  facts  not  contained  therein,  wheth- 
er they  be  material  or  immateriaL  The  ver- 
dict of  a  Jury  and  Judgment  of  a  court  are, 
however,  solemn  things,  and  should  generally 
not  l>e  set  aside  on  account  of  anything  which 
could  not  have  prejudiced  the  minds  of  the 
Jurors  against  the  losing  party.  The  decisions 
of  this  court  will  show  that  it  has  nearly  al- 
ways granted  new  trials  where  improper  re- 
marks or  statements  were  made,  and  the  prop- 
er motion  made  in  the  court  below.  On  the 
other  hand,  it  has  frequently  denied  new 
trials  in  such  cases  where  it  was  apparent 
that  the  remarks  or  statements  cotdd  not  have 
afTected  the  rights  of  the  parties  before  the 
jury.  With  these  preliminary  remarks,  we 
will  now  look  into  the  merits  of  this  motion, 
and  try  to  determine  whether  the  remarks  of 
the  solicitor  general  were  calculated  to  prej- 
udice Lee  or  his  case  before  the  jury.  The 
defense  of  the  accused  was  that  he  had  been 
for  years  afflicted  with  epilepsy,  and  that 
when  he  was  attacked  by  it  be  lost  his  mem- 
ory, ills  reason,  and  tiis  self-control;  that  Us 
will  was  overpowered  by  the  violence  of  the 
attacks,  and  what  he  did  upon  such  occasions 
he  was  unable  to  resist  doing.  In  the  argu- 
ment here,  his  able  and  learned  counsel  In- 
sisted-that  the  right  and  wrong  test  bad  noth* 
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big  to  do  vltb  Lee^a  case.  Some  ot  the  writ- 
ten requests  to  charge  presented  to  the  trial 
lodge  show  that  this  was  the  theory  of  the 
defense  lu  the  court  below.  This  being  so, 
did  the  remarks  of  the  solicitor  general,  that 
these. physicians  had  testified  on  the  former 
trial  that  Lee  Icnew  right  from  wrong,  prej- 
udice the  case  of  the  accused?  It  seems, 
from  reading  the  testimony  of  the  witnesses 
for  the  accused,  as  set  forth  in  the  brief  of 
eTldence,  that  the  accused's  knowledge  of 
right  and  wrong  was  not  really  in  issue  be- 
fore the  Jury.  Therefore  the  solicitor's  re- 
marks could  not  have  prejudiced  the  rights 
of  the  accused.  The  real  theory  of  the  de- 
fense seems  to  hare  been  that  the  attack  of 
epilepsy  destroyed  the  will  power  of  the  ac- 
cused, and  that  under  its  influence,  although 
he  knew  the  difference  between  right  and 
wrong,  he  could  not  control  his  actions,  but 
was  Impelled  to  do  wliat  he  did.  The  so- 
licitor's remarks  could  not  have  affected  the 
case  one  way  or  the  other.  As  to  Lee's 
knowledge  of  right  and  wrong,  there  was  no 
real  controyersy.  The  statement  of  the  so- 
licitor could  not,  then,  have  prejudiced  the  ac- 
cused as  to  this  matter,  and  It  related  to  no 
other.  For  these  reasons,  we  tlilnk  the  case 
falls  within  the  principle  ruled  In  Hozle  v. 
State,  114  6a.  19,  39  S.  B.  944,  that  "the  use 
of  unfair  or  Improper  language  by  an  attor- 
ney in  arguing  a  case  will  not  be  held  cause 
for  a  new  trial  when  it  is  certain  that  no  in- 
Jury  could  possibly  •  have  resulted  therefrom 
\o  the  losing  party."  For  similar  reasons,  we 
think  there  was  no  error  in  refusing  to  grant 
a  new  trial  on  the  ground  that  the  court  bad 
refused  to  declare  a  mistrial  because  the  so- 
licitor, when  counsel  for  the  accused  called 
attention  to  the  fact  that  but  two  of  the  three 
physicians  referred  to  above  bad  been  intro- 
duced by  the  state,  made  a  statement  to  the 
effect  that  the  third  was  the  witness  of  the 
accused,  and  had  been  sent  to  examine  the  ac- 
cused by  bis  counsel.  This  statement,  while 
Improper,  could  not  have  prejudiced  the  rights 
of  the  accused. 

2.  The  motion  for  new  trial  complains  of 
the  refusal  to  give  in  charge  to  the  Jiny  cer- 
tain requests,  and  of  certain  instructions 
which  were  given.  We  have  carefully  ex- 
amined these  grounds,  and  have  come  to  the 
conclusion  that  there  was  no  error  committed 
In  either  of  these  respects,  when  considered^ 
In  connection  with  the  entire  charge  of  the 
court.  This  able  and  admirable  charge  cov- 
ers the  whole  law  of  insanity  as  a  defense,  in 
accordance  with  the  decisions  of  this  court. 
It  is  true  that  there  is  a  decided  difference 
upon  this  subject  between  the  opinion  of  the 
courts  of  this  and  other  states,  and  that  of 
able  and  distinguished  alienists.  This  court 
has  uniformly  held  since  Its  organization  that 
the  knowledge  of  right  and  wrong  Is  the  test, 
generally,  where  insanity  Is  relied  upon  as  a 
defense.  The  alienists  contend  that  this  is  an 
improper  test;  that  nine-tenths  of  the  insane 
tat  asylums  and  sanitariums  know  the  differ- 


ence between  right  and  wrong  almost  aa  wdl 
as  sane  persons.  Wtdle  this  may  be  true,  the 
courts,  for  the  preservation  of  society  and 
public  order,  have  not  generally  agreed  with 
these'experts.  The  time  may  come,  when  we 
shall  have  a  better  understanding  of  the  in- 
tricacies of  the  human  mind,  the  workings  of 
the  human  brain,  and  the  diseases  Incident 
thereto,  when  the  courts  may  yield  to  the 
arguments  of  the  alienists,  as  they  did  in 
Qadsfield's  Case  upon  the  argument  of  Lord 
Ersklne  in  regard  to  delusions  produced  by 
mental  diseases  which  overmastered  the  wilL 
So  far  as  thfs  court  Is  concerned,  we  are 
bound,  under  the  Code,  by  our  former  rulings 
upon  this  subject,  unless  application  is  made 
to  us  in  proper  time  to  review  and  overrule 
them.  In  the  case  of  Forgaity  v.  State,  80 
Oa.  460,  5  S.  E.  782,  learned  counsel  made  con- 
tentions similar  to  those  made  in  the  present 
case,  under  almost  the  same  state  of  facts, 
to  wit,  the  defense  of  epilepsy  overiiowerlng 
the  wHI  of  the  accused.  In  that  case  the 
proof  of  the  existence  of  epilepsy,  and  of  its 
Influence  on  the  mind  of  the  accused,  was 
very  much  stronger  than  in  this.  Counsel  in 
that  case  asked  this  court  to  overrule  its  for- 
mer rulings  upon  this  subject.  After  a  re- 
view of  the  cases,  this  court  expressed  itself 
as  satisfied  with  their  soundness  and  wisdom. 
The  charge  of  the  court  in  the  present  case 
followed  these  former  decisions  as  to  the  gen- 
eral rule,  and  as  to  the  exception  In  regard  to 
delusional  insanity.  The  requests  to  charge, 
in  so  far  aa  they  were  correct  and  pertinent, 
were  fully  covered  by  this  general  charge,  and 
the  portions  of  the  charge  complained  of  were 
not  erroneous  for  any  of  the  reasons  assign- 
ed. When  a  man  who  attends  to  his  ordi- 
nary business  with  some  degree  of  success; 
who  has  been  slighted  by  a  young  lady  with 
whom  he  is  In  love,  and  has  threatened  to  be 
revenged:  who  on  the  morning  of  the  homicide 
shaves  and  dresses  himself,  hitches  his  horse 
to  his  buggy,  attends  church,  and  sits  quiet- 
ly through  the  services,  making  no  demon- 
strations of  anger  or  hallucination  or  delu- 
sion; who,  after  the  conclusion  of  the  serv- 
ices, approaches  the  young  lady  and  asks  per- 
mission to  accompany  her  home,  and,  upon 
her  refusal,  shoots  her  to  death;  and  who 
tberenpon  walks  out  of  the  house,  keeping 
back  with  his  pistol  those  who  attempt  to 
arrest  him,  goes  to  his  father's  home,  and 
gets  from  him,  in  addition  to  the  money  be 
already  has,  other  money  which  his  father 
owes  him,  makes  his  flight,  and,  upon  his 
capture  the  next  day,  seems  to  remember  all 
that  has  happened,— it  is  dlfflcalt  for  a  lay- 
man or  nonexpert  to  conceive  that  at  the 
time  of  the  shooting  the  slayer  bad  no  knowl- 
edge of  what  he  was  doing,  as  one  of  the  ex- 
perts testified  was  possible,  althou^  lie  mi^t 
have  a  recollection  of  it  the  next  day.  It 
seems  to  us  that  to  uphold  mch  a  theory 
would  be  to  put  the  public  at  the  merer  oC 
any  person  who  falls  to  suppress  hia  angei 
or  Jealousy;  wIm>  is  sane  at  «m  moment,  to- 
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sane  at  the  next,  and  then  immediately  after- 
ward sane  again;  and  all  this  without  any 
outward  sign  of  the  change  in  his  mental  con- 
dition. It  is,  however,  useless  to  elaborate 
any  farther,  as  this  court  is  bound  by  its  for- 
mer dedalons  upon  this  subject,  which  will  be 
found  cited  In  Carr  t.  State,  96  Ga.  284,  22 
8.  E.  570;  Taylor  v.  State,  105  Ga.  74fi,  81 
B.  B.  764;  Minder  V.  State,  113  Ga.  772,  39 
S.  E.  2S4.  We  therefore  conclude  that  those 
requests  to  charge  which  sought  to  substitute 
another  test  of  sanity  for  the  knowledge  of 
right  and  wrong  should  not  have  been  given. 
With  regard  to  the  exception  to  the  general 
rule  In  case  of  delusional  Insanity,  the  charge 
was  correct,  and  followed  the  cases  of  Rob- 
&rts  V.  State,  3  Ga.  310;  Danforth  v.  State,  75 
Ga.  614,  58  Am.  Rep.  480;  Flanagan  v.  State, 
103  Ga.  619,  30  S.  B.  550.  Under  the  rules 
laid  down  in  the  above-cited  cases,  the  finding 
of  the  Jury  was  right,  for  the  accused  knew 
the  difference  between  right  and  wrong,  and 
acted  upon  real  circumstances  and  the  ordi- 
nary perceptions  of  the  mind,  and  not  upon 
any  morbid  delusions.  There  was  no  error  In 
refusing  a  new  trial. 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LUMPKIN,  P.  J.,  absent  on  ac- 
count of  sickness,  and  OANDLKTl,  J.,  not  pre- 
siding. 

(U6  Ga.  02) 

ATLANTIC  &  B.  R.  00.  t.  SBABOARO  AIR 

UNB  RT. 
(Snpreme  Court  of  Georgia.     Oct.  29,  1902.) 

■MINBirr   DOMAIN— RAILROAD»-CS03SINaS— 

INJUNCTION. 
1.  Where  a  railroad  compan/  was  charterdd 
by  ths  legislature,  but  the  charter  gave  it  no 
power  to  condemn  a  right  of  way  over  the 
track  of. another  railroad  company,  and  where, 
subsequently,  It  made  application  to  the  proper 
authority  to  amend  its  charter  in  certain  speci- 
fied paiticulrrs,  and  also  to  adopt  the  prori- 
siona  of  the  general  railroad  law  ot  this  state 
"as  fur  as  applicable,"  an<i  socL  applioatlOE 
was  granted,  section  2167  cf  the  Cml  Code, 

S'ving  the  right  to  acquire  a  right  of  way  over 
e  tTBck  of  another  ruiir<Mia  company  bj  con- 
demaatlor,  became  incoi'ivii-ated  into  its  char- 
ter, although  under  the  original  chatter  such 
right  of  way  could  be  ucqai-«d  cnly  by  cou- 
tract,  lease,  or  purchase. 

2  Such  company  lias,  Itowerei,  no  right  O'- 
iwwer  to  cros.  th;.  track  of  anotbei  railroa.i 
company  without  first  acquiring  such  right  or 
powei'  and  paying  such  just  compensation  there- 
for as  may  be  fixed  by  contract  or  by  condem- 
nation proceedings  Instituted  under  the  law 
enacted  for  that  purpose. 

3.  Where  such  railroad  company  Is  about  to 
cross  the  track  of  another  railroad  company 
tcitbout  having  acquired  the  right  to  do  so,  it 
is  proper  to  grant  an  injunction  at  the  instance 
of  the  latter  company;  but  it  is  error  for  the 
court  to  provide  m  its  order  that  the  defend- 
ant company  may  cross  the  track  of  the  plain- 
tiff upon  condition  that  It  put  in  a  certain  de- 
scribed system  of  switches.  The  defendant 
should  have  been  enjoined  from  making  ths 
crossing  until  it  had  acquired  a  legal  right  to 
cross. 

(Syllabus  by  the  Court.) 

i  t.  See  Bmlnent  Domain,  vol.  U.  Cant  Dig.  H 
as,  SU. 


Brror  from  superior  court,  Dooljr  county; 
Z.  A  UttleJohn,  Judge. 

Suit  by  the  Seaboard  Air  line  Railway 
agahiBt  the  Atlantic  &  Birmingham  Railroad 
Company.  Judgment  for  plalntltT,  and  de- 
fendant brings  error.    Modified. 

J.  h.  Sweat,  for  plaintiff  in  oror.  J.  Ran- 
dolph Anderson,  for  defendant  in  error. 

SIMMONS,  C.  J.  An  equitable  petition 
was  filed  by  the  Seaboard  Air  Line  Railway 
to  enjoin  the  Atlantic  &  Birmingham  Rail- 
road Company  from  crossing  its  tracks  in  the 
city  of  Cordele  at  a  point  which  was,  the 
plaintiff  alleged,  "within  so  short  a  distance 
from  tbe  passenger  station"  It  had  establish- 
ed in  that  city  "as  to  make  It  impossible  for 
petitioner's  trains  to  stop  at  said  station 
without  lying  across  and  obstructing  the  pro- 
posed track  of  said  Atlantic  &  Birmingham 
Railroad  Company."  It  was  further  alleged 
in  the  petition  (1)  that,  "should  said  cross- 
ing be  permitted,  petitioner  could  not  handle 
its  trains  at  said  passenger  station  without 
constant  danger  to  tbe  same  and  to  the  trav- 
eling public  thereon  from  trains  of  said  At- 
lantic &  Birmingham  Railroad  Company,  and 
that  the  safety,  value,  and  use  of  petition- 
er's said  station  would  be  destroyed";  (2) 
that  said  company  had  not  secured  from  pe- 
titioner "any  right  by  contract  to  make  the 
said  crossing,"  or  "by  condemnation  or  other 
legal  means  obtained  the  right  to  make  such 
crossing";  and  (3)  that  it  was  "not  necessary 
that  the  tracks  of  said  Atiantic  &  Birming- 
ham Railroad  Company  shpuld  be  allowed 
to  cross  the  tracks  of  petitioner  at  the  polnl 
selected  by  them,  but  that  other  and  more 
suitable  points  of  crossing  could  have  been 
selected  and  can  be  selected,  and  which 
would  work  less  damage  to  petitioner  and 
which  would  not  Involvt  such  great  anrl 
constant  danger  to  trains  and  to  the  travel- 
ing public."  Tbe  defendant  compan>  flle^ 
an  answer  in  which  it  admitted  tha'.  it  ha''i 
not,  by  contract  or  by  condemnation  proceed- 
ingr,  acquired  any  right  to  cross  the  track.' 
of  the  plalntiC,  but  denied  that  the  proposef: 
crossing  at  the  point  in  question  wuuld  re- 
sult in  the  injury  apprehended  by  the  lattei-, 
and  alleged  "that  the  point  of  the  propose^ 
grade  crossing  aforesaid  is  the  only  feasible, 
practical  one  to  be  made.  A  bearing  was 
had  in  the  court  below,  resulting  In  the  grant 
of  an  Injunction,  and  the  defendant  com- 
pany excepted. 

1.  In  view  of  the  pleadings  and  the  evi- 
dence upon  which  the  case  was  submitted 
to  the  trial  Judge,  and  of  the  comprehensive 
scope  of  the  order  passed  by  bim,  the  main 
question  presented  for  our  determination  is 
whether  or  not  the  Atiantic  &  Birmingham 
Railroad  Company  has  corporate  authority 
to  exercise  the  power  of  eminent  domain, 
and  thereby  acquire  a  right  to  construct  the 
proposed  crosalng.  It  Is  the  legal  succes- 
sor to  the  Waycrosfi  Air  Line  Railroad  Com- 
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pany.  which  obtained  a  special  charter  from 
the  general  assembly  In  1867,  wboreln  pro- 
vision was  made  that  It  might,  "by  contract, 
lease,  or  purchase,"  secure  the  privilege  of 
using  a  portion  of  the  right  of  way  of  any 
other  railway  company,  when  necessary  and 
proper.  See  Acts  1887,  p.  230.  No  power 
to  condemn  the  right  of  way  of  another  com- 
pany was,  however,  conferred  upon  the  Way- 
cross.  Air  Line  Railroad  Company  by  the 
terms  of  that  act  Subsequently  that  com- 
pany presented  to  the  secretary  of  state  a 
petition  to  have  Its  corporate  name  changed 
to  that  of  the  Atlantic  &  Birmingham  Rail- 
road Company,  and  In  Its  petition  also  spe- 
cifically asked  that  It  be  granted  leave  to 
extend  Its  road  from  Cordele  to  Birmingham, 
and  that  It  be  allowed  "to  adopt  the  provi- 
sions of  the  general  law  of  said  state  of 
Georgia,  as  far  as  applicable,  contained  In 
the  article  relative  to  corporate  powers  of 
railroads  embodied  In  the  Code  of  1895  and 
amendments  thereto."  This  application  was 
granted  by  the  secretary  of  state;  so  the  sole 
Inquliy  Is,  did  the  Atlantic  &  Birmingham 
Railroad  Company  thus  have  conferred  upon 
It  the  right  to  acquire  by  condemnation  pro- 
ceedings an  easement  over  the  right  of  way 
of  another  company,  If  necessary  In  order 
to  extend  Its  line  fron:  Cordele  to  Birming- 
ham? We  think  It  did  Under  section  2167 
of  the  Civil  Code,  the  provisions  of  which 
constitute  a  part  of  what  is  kno-nn  as  the 
"general  railroad  law"  of  this  state,  a  rail- 
road company  duly  Incorporated  thereunder 
has  the  right  (subject,  of  course,  to  the  duty 
of  "first  making  compensation  for  the  dam- 
ages which  will  result,"— Georgia  Midland  & 
G.  R.  Co.  V.  Columbus  South.  Ry.  Co.,  89  Ga. 
205,  15  S.  E.  305)  to  "cross.  Intersect,  or  Join 
or  unite  Its  railroad  with  any  railroad  hereto- 
fore or  hereafter  to  be  constructed,  at  any 
point  In  Its  route",  and  section  2178  expressly 
provides  that  any  railroad  company  hereto- 
fore Incorporated  by  act  of  the  general  as- 
sembly may,  by  filing  a  petition  with  the 
secretary  of  state,  ask  for  and  obtain  leave 
to  adopt  the  provisions  of  the  general  law 
for  the  incorporation  of  railway  companies. 
When,  then,  the  Waycross  Air  Line  Company 
was  granted  leave  to  change  its  name  to  the 
Atlantic  &  Birmingham  Railroad  Company, 
and  adopt  the  provisions  of  the  "general  rail- 
road law,"  In  so  far  as  such  provisions  were 
applicable  It  was  no  longer  limited  by  the 
terms  of  its  original  charter  with  respect 
to  acquiring  an  easement  over  the  right  of 
way  of  another  railroad  company,  but  be- 
came vested  with  the  power  to  acquire  by 
condemnation  the  right  to  cross  the  lines  of 
other  comiwnles. 

2,  3.  Since  It  affirmatively  appeared  from 
the  answer  filed  by  the  defendant  company 
that  It  had  not,  either  by  contract  or  by  con- 
demnation proceedings,  acquired  any  right  to 
cross  the  track  of  the  plaintiff,  we  uphold 
the  Judgment  of  the  court  below  granting  an 


Injunction.  We  cannot,  however,  altogedier 
approve  the  order  passed  by  the  trial  Jndse; 
for  he  therein  provided  that  if  "the  Atlantic 
&  Birmingham  Railroad  Company  will,  at  Its 
own  expense,  put  In,  maintain,  and  opemte 
at  said  crossing  an  Interlocking  and  derailing 
system  or  plant  of  some  standard  and  ap- 
proved pattern,  auch  as  Is  used  In  prevent 
danger  of  accidents  and  collisions  on  railroad 
crossings,  to  properly  guard  and  protect  the 
said  crossing  or  crossings,  and  to  render  the 
same  safe,  as  far  as  may  be,  then  tbls  In- 
junction be  modified,  and  said  defendant 
company  be  permitted  to  proceed  to  croas 
with  its  tracks  the  tracks  of  the  platntltr 
company,  the  Seaboard  Air  IJne  Railway, 
at  the  point  proposed,  upon  the  said  defend- 
ant company  giving  bond  to  the  siald  plaintiff 
company.  Its  successors  and  assigns,  in  the 
sum  of  twenty  thousand  dollars  ($20,000.00), 
obligating  itself  to  maintain  and  operate  the 
said  interlocking  and  derailing  plant,  when 
put  In,  so  long  as  It  shall  use  said  crossing 
or  crossings  at  said  point."  There  Is  no  pro- 
vision of  law  of  which  we  are  aware  which 
authoi-lzed  the  court  to  Impose  any  such 
terms  upon  the  defendant  company,  or  to 
permit  It,  were  It  willing  to  comply  tbere- 
wlth,  to  cross  the  line  of  the  plaintiff  with- 
out first  acquiring  a  right  to  do  so  either 
by  contract  with  It  or  by  virtue  of  legally 
instituted  condemnation  proceedings  and  the 
payment  of  Just  compensation,  as  provided 
for  by  section  4657  et  seq.  of  the  Civil  Code. 
Accordingly,  we  have  given  direction  that 
the  order  passed  by  his  honor  below  be  so 
amended  as  to  leave  the  defendant  company 
free  to  proceed  in  a  legal  way  to  acquire 
the  right,  which  It  now  does  not  have,  to 
cross  the  tracks  of  the  plaintiff,  the  injunc- 
tion granted  to  remain  effective  until  sncb 
right  has  been  In  a  proper  way  secured,  and 
the  privilege  of  crossing  without  the  consent 
of  the  latter  upon  establishing  an  "Interlock- 
ing and  derailing  system"  being  at  once  with- 
drawn. 

Judgment  affirmed,  with  direction.  All  tb« 
Justices  concurring,  except  LUMPKIN,  P.  J« 
absent  on  account  of  sickness. 


(116  Ga.  SS3) 
DOZIER  V.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  18,  180S.) 

CRIMINAL    LA.W— AFPBAL-mSTRUCnON. 

1.  The  verdict  was  supported  by  the  evidencA, 
and  there  was  no  error  in  refusing  to  give  the 
charge  leqaested,  aa  it  contained  an  expressioa 
of  opinion  as  to  what  had  been  proven. 

(SyUabns  by  the  Coort.) 

Error  firom  superior  court,  ItcDuflle  ooon- 

ty;   E.  L.  Brinson,  Judge. 
Ben  Dozler  was  convicted  of  crimen  and 

brings  error.    Affirmed. 

f  1.  Sm  Criminal  Law,  vol.  M,  Owt  DIs.  I  VSL. 
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Matt  W.  GroBS,  for  plaintiff  In  error.  J. 
S.  Beynolds,  SoL  Gea,  by  John  M.  Oraham, 
for  the  State. 

PBB  CURIAM.    Judgment  afBrmed, 

LUMPKIN,  P.  J.,  absent  on  accomit  of 

tlckneaa.    CANDLER,  J.,  not  presiding. 


(116  Oa.  563) 

KINO  V.  STATH. 
(Bnpreme  Court  of  Georgia.    Not.  tS,  1902.) 

CRIMINAL  LAW— APPBAI.-REiVIBW. 

1.  The  motion  for  a  uew  trial  was  apon  the 
gejieral  gronnda  only.  The  eridence,  thoach 
circmnstactial,  was  raffldent  to  warrant  the 
verdict,  and  the  discretion  of  the  trial  Judge 
exercised  in  overruling  the  motion  t«T  a  new 
trial  will  no^  be  controlled. 

(Syllabna  by  the  Court) 

Brror  from  superior  court,  Fulton  county; 
J.  S.  Candler,  Judge. 

Henry  King  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Jas.  B.  Warren  and  Claude  O.  Smith,  for 
plaintiff  in  error.  O.  D.  HIU,  Sol.  Gen.,  anA 
BoyUn  Wright,  Atty.  Gen.,  for  the  Stata 

PBB  OUBIAM.    Judgment  afllimed. 

LUMPKIN,  P.  J.,  abamt  on  account  oC 
■tekneas.    OANDIjBB,  J.,  not  preaiding. 


(lis  Oa.  475) 

GAINES  T.  OAINBS  et  aL 

(Supreme  Court  of  Georgia.     Oct.  30,  1902.) 

■QUITABLB  PETITION— PARTIBS. 

1.  Where  a  petition  tor  equitable  relief  Is  fil- 
ed by  plaiutlffs,  as  heirs  at  law  of  a  decedent, 
in  behalf  of  themselves  and  otliw  hdrs  at  law, 
and  it  appears  from  the  copy  of  the  wQl  at- 
tached to  the  petition  that  the  property  in- 
volved would,  if  the  averments  contained  in  the 
petition  concerning  a  deed  made  by  the  de- 
cedent on  the  same  day  that  he  made  the  will 
be  true,  pass,  under  a  residuary  ctaose  of  the 
will,  to  certain  legatees,  and  all  of  these  lega- 
tees are  not  made  parties,  and  where  it  ap- 
pears from  the  petition  that  some  of  the  parties 
plaintiff  are  not  legatees,  a  demurrer  to  the  i)e- 
tition  containing  this  ground  is  good,  and  ahould 
be  sustained. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  comi- 
ty;  A.  W.  Flte,  Judge. 

Action  by  M.  P.  Gaines  and  others  against 
L.  P.  Gaines.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reveiaed. 

R.  J.  McCamy  and  J.  M.  Neel,  for  plain- 
tiff In  errw.  John  W.  Akin,  for  defendants 
In  error. 

ADAMS,  J.  The  defendants  in  error  filed 
their  petition  for  equitable  relief  against  the 
plaintiff  in  error,  and  expressly  stated  that 
they  did  so  for  themselves  and  all  other 
nelrs  at  law  of  the  decedent  whose  estate 
was  represented  by  the  plaintiff  In  error  as 


executor.  The  purpose  of  flie  proceeding  was 
to  taiLve  set  aside  a  deed  to  property  of  the 
decedent  which  It  was  claimed  the  plaintiff 
in  error  liad  secured  by  fraud  and  undue  In- 
fluence, and  the  prayer  was  that  the  prop- 
erty covered  by  this  deed  be  adjudged  to  be 
the' property  of  the  decedent's  estate.  To 
this  petition  was  attached  the  will  of  the  de- 
cedent, in  which,  after  disposing  of  other 
property,  he  directed  that  his  executor  con- 
vert all  the  rest  and  residue  of  bis  estate  into 
money,  and  after  paying  debts  and  the  ex- 
penses of  administration,  and  setting  apart 
a  sufficiency  to  pay  a  specific  legacy  provided 
for  in  another  item  of  the  will,  he  then  di- 
vide the  balance  of  the  funds  of  the  estate 
Into  what  the  residuary  clause  calls  "eight 
equal  shares,"  which  are  designated.  All  of 
these  legatees  named  are  not  made  parties 
In  any  way,  and  several  of  the  parties  plain- 
tiff are  not  such  legatees.  There  is  no  sug- 
gestion of  a  claim  in  the  petition  in  behalf 
of  any  of  the  parties  plaintiff  as  legatees,  and 
they  expressly  and  in  terms  make  their  claim 
as  heirs  at  law.  If  the  theory  of  the  plain- 
tiffs be  true,  then  It  follows  that  the  deed 
of  the  defendant  is  void,  and  the  property 
thereby  sought  to  be  conveyed  Is  still  a  part 
of  the  estate  of  the  testator,  and  belongs,  un- 
der the  terms  of  his  will,  to  the  residuary 
legatees.  The  two  general  methods  of  ac- 
quiring title  to  things  real  are  those  by  de- 
scent and  by  purchase:  the  latter,  In  Its 
technical  sense,  covering  every  mode  of  ac- 
quisition, save  only  where  the  title  is  vested 
by  operation  of  law.  The  differences  be- 
tween claims  based  upon  these  titles  are 
essential  and  fundamental.  A  case  made 
by  heirs  at  law  Is  a  different  case  from  that 
made  by  legatees.  The  decision  of  this  court 
In  the  caae  of  PhllUps  v.  Bents,  106  Ga.  249, 
32  S.  E.  107,  covers,  we  think,  this  case; 
certainly  In  principle,  even  although  the  facts 
be  not  identical. 

Judgment  reversed.  All  the  Justices  c«m- 
currlng.  except  LUMPKIN.  P.  J«  absent  on 
account  of  sickness. 


(US  Oa.  476) 

GAINES  et  aL  T.  GAINE& 

(Supreme  Court  of  Georgia.     Oct.  SO,  1902.) 

BXECUTORS  —  BILL  FOR  CONSTRUCTION  —  IN- 
DIVIDUAL  TRANSACTIONS. 

1.  A  petition  filed  by  an  executor  against  all 
the  heirs  at  law  of  his  testator  and  all  parties 
interested,  which  is  based  apon  the  principles 
embodied  In  section  4000  of  the  Civil  Code,  is 
sustainable,  even  although  individual  transac- 
tions of  the  plaintiff  may  be  involved;  it  ap- 
pearing that  the  estate  Is  interested  in  all  of 
the  property  covered  by  the  suit,  and  that  th« 
defendants  are  or  may  be  interested  in  such 
property;  all  of  the  allegations  of  the  petition 
being  connected  with  the  distribution  of  the 
estate. 

(Syllabus  by  ths  Oomt} 

Error  from  superior  court  Bartow  county; 
A  W.  Pite,  Judge. 

Suit  by  H.  W.  Gaines  and  otbus  against 
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L.  P.  Gaines,  at  executor.  Judgment  for 
defendant,  and  plaintUfs  bring  error.  At- 
flrm^d. 

John  W.  Akin,  for  plaintiffs  in  error.  S. 
hi.  Ned.  for  defendant  in  error. 

ADAMS,  J.  The  petition  In  this  case  was 
filed  after  that  dealt  with  In  the  case  of 
Gaines  v.  Gaines,  42  S.  E.  TG3,  this  day  de- 
cided; the  present  defendant  in  error  being 
the  defendant  In  the  icourt  below.  It  was 
filed  under  the  provisions  of  section  4000  of 
the  Civil  Code.  All  the  questions  Involved 
are  connected  with  the  distribution  of  the 
estate.  All  the  parties  concerned  under  the 
n-lll  or  as  heirs  at  law  are  made  parties  de- 
fendant The  petition  contains  abundant 
e(iulty,  and  complete  Justice  can  be  done  In 
the  case  made  without  the  violation  of  any 
rule  of  law  or  practice  known  to  \is.  We 
have  read  the  petition,  which  the  learned 
Judge  of  the  court  below  sustained  against 
a  demurrer  filed  on  various  grounds,  not  only 
with  attention,  but  with  pleasure.  It  is  a 
model  of  lawyer-like  clearness,  precision,  and 
skill.  We  are  satlafled  that  the  court  below 
was  right  in  sustaining  It  and  in  overruilug 
the  demurrer.  No  useful  purpose  will  be 
subserved  by  quotations  therefrom,  or  a  de- 
tailed discussion  of  its  allegations. 

Let  the  judgment  of  the  court  below  be 
affirmed.  All  the  Justices  concurring,  except 
MJMPKIN,  P.  J.,  absent  <m  account  of  sick- 
ness. 

(U6  Ga.  491) 

DAVIS  et  aL  T.  DOUGHBlRTT  COUNTT 

etal. 
(Supreme  Court  of  Georgia.    Oct.  80,  1002.) 

COUNTIES— BOKD  ISSUE— ELECTIONS— NOTICB— 
STATUTBS-IMFUED  REPEAL. 

1.  A  genwal  law  will  not  be  so  construed  as 
to  repeal  an  existing  particular  or  special  law, 
nnless  it  Is  plainly  manifest  from  the  terms  of 
the  general  law  that  such  was  the  iutentiou  of 
the  lawmaking  body. 

2.  The  act  of  ISSl  (Acts  1890-91,  vol.  1,  p. 
241;  Civ.  Code,  §  5458)  relatinj;  to  the  pub- 
lication of  notices  of  sales  and  orders  by  certain 
public  offlcers  and  others  did  not  repeal  or  mod- 
ify that  portion  of  the  act  of  1879  (Pol.  Code,  ( 
877)  which  requires  that  notice  of  an  election 
called  for  the  purpose  of  determiniug  whether 
bonds  shall  be  issued  by  a  couuty  shall  be  pub- 
lished for  a  space  of  30  days  next  preceding 
the  day  of  the  election. 

3.  When,  at  the  bearing  of  an  application  un- 
der the  proTisions  of  the  act  of  1897  (Acts 
1897,  p.  82;  Van  Epps'  Code  Supp.  8§  6074- 
6081)  to  validate  an  issue  of  bonds,  it  ap- 
pears that  the  notice  of  the  election  was  pub- 
Usbed  for  a  period  of  time  less  than  80  days 
next  preceding  the  day  of  the  election,  a  judg- 
ment should  be  entered  declarlnE  the  election 
hivaiid.  and  refusing  to  validate  the  bonds. 

(Syllabos  by  the  Court)  • 

Error  from  superior  conrt,  Dongherty  coun- 
ty. 

Petition  by  Dougherty  county  and  others 
for  an  order  validating  a  certain  bond  Issue. 
Prom  a  Judgment  granting  the  petition,  J. 
S.  Djvls  and  others  bring  error.    Reversed. 


D.  H.  Pope  ft  Son,  for  plalntlfEi  In  error. 
D.  F.  Crosland  and  W.  EL  Wooten,  SoL  Qen.. 
for  defendants  In  error. 

OOBB,  3.  An  election  was  held  In  the 
connty  of  Dougherty  to  determine  whether 
bonds  to  the  amount  of  ^40,000  should  be 
Issued  for  the  purpose  of  erecting  a  new 
courthouse.  The  registration  list  for  the 
election  showed  611  qualified  voters.  Pw- 
sons  to  the  number  of  427  voted,  "For 
bonds,"  and  81  voted,  "Against  bonds." 
When  the  application  to  validate  the  issue 
of  bonds  came  on  to  be  heard,  certain  citi- 
zens of  the  county  appeared,  and  were  made 
parties  to  the  proceedings,  and  interposed 
numerous  objections  to  the  passage  of  an 
order  validating  the  bonds.  One  of  the  ob- 
jections urged  was  that  the  notice  of  the 
election  had  not  been  published  the  requisite 
number  of  days  before  the  election.  Up- 
on the  hearing  it  appeared  that  the  order 
of  the  connty  commissioners  calling  the  elec- 
tion was  passed  on  May  5,  1002;  that  the 
first  notice  of  the  election  was  published  In 
the  newspaper  in  which  the  sheriffs  adver- 
tisements were  published  in  an  Issue  of  the 
paper  dated  May  10th;  and  that  subsequent 
Insertions  of  the  notice  appeared  in  issue* 
of  the  paper  dated  the  17tb,  24th,  and  31st 
days  of  May.  It  was  admitted  that  the  pa- 
pers were  really  Issued  one  day  before  they 
bore  date.  The  election  was  held  June  6tta. 
It  thus  appears  from  the  uncontradicted  evi- 
dence and  the  admission  above  referred  to 
that  between  the  date  of  the  paper  in  which 
the  first  Insertion  of  the  notice  of  the  election 
was  given  and  the  date  of  the  election,  there 
were  only  26  days,  and  between  the  date  of 
the  actual  issue  of  the  paper  and  the  date 
of  the  election  there  were  only  27  days. 
Havhdg  reached  the  conclusion  that  a  failure 
to  begin  the  publication  of  the  notice  at  a 
time  which  would  be  30  days  from  the  date 
of  the  election  invalidated  the  election,  it  la 
unnecessary  to  refer  to  the  other  objections 
which  were  raised  at  the  bearing  of  the 
application  to  validate  the  bonds. 

The  statute  provides  that  the  authorities 
calling  such  an  election  "shall  give  notice 
for  the  space  of  thirty  days  next  preceding 
the  day  of  election,  in  the  newspaper  in 
which  the  sheriffs  advertisements  for  the 
county  are  published,  notifying  the  qualified 
voters  that  on  the  day  named  an  election 
will  be  held  to  determine  the  question  wheth- 
er bonds  shall  be  Issued  by  the  county,  mn- 
nlclpality  or  division."  Pol.  Code,  §  377.  It 
is  contended  that  in  determining  what  would 
be  a  compliance  with  the  section  of  the  Code 
Jnst  quoted,  reference  must  be  had  to  the 
provisions  of  the  act  of  1891,  now  contained 
in  ClT.  Oode,  i  5458.  That  act  provides  that 
"In  all  cases  where  the  law  of  force  on  Oc- 
tober 2lBt  1891,  required  citations,  notices, 
or  advertisements,  by  ordinaries,  clwks,  shw- 
Ufs,  county  bailiffs,  administrators,  execu- 
tors, guardians,  trustees  or  others,  to  be  pul^ 


Digitized  by 


Google 


Ga.) 


DAVIS  T.  DOUGHEBTT  COUNTY. 


76B 


Itehed  In  a  newspaper  for  thirty  days  •  *  * 
It  BhaU  be  sufficient  and  legal  to  publish 
the  same  once  a  week  for  four  weeks  (that 
Is,  one  insertion  each  week  tor  each  of  the 
four  weeks)  Immediately  preceding  the  term 
or  day  when  the  order  Is  to  be  granted,  or 
the  sale  Is  to  take  place;  and  the  number 
of  days  between  the  date  of  tbe  first  pub- 
lication, and  the  term  or  day  when  the  or- 
der Is  to  be  granted  or  the  sale  to  take  place, 
whether  more  or  leea  than  thirty  days,  shall 
not  In  any  manner  Inyalidate  or  render  Ir- 
regular the  said  notice,  citation,  adTertlse- 
ment,  or  order  or  sale."  Section  877  of  tbe 
Political  Code  Is  a  codification  of  the  act 
of  1879,  and  therefore  Is  a  law  which  was 
of  force  at  tbe  date  named  In  the  act  of 
1801.  While  the  act  of  1879  Is  a  general  law 
In  tbe  sense  that  It  Is  not  confined  in  Its 
operations  to  a  given  locality.  It  is  a  special 
law  in  the  sense  that  it  applies  only  to  a 
particular  proceeding.  In  Montford  v.  Allen, 
111  Oa.  18,  36  S.  El  305,  It  was  held  that 
the  provisions  of  section  5458  of  the  Civil 
Code  did  not  repeal  tbe  provisions  of  an  ex- 
isting municipal  charter;  It  being  there  said 
that  "a  general  law  will  not  be  so  construed 
as  to  repeal  an  existing  particular  or  special 
law,  unless  It  Is  plainly  manifest  from  the 
terms  of  the  general  law  that  such  was  the 
Intention  of  tbe  lawmaking  body."  It  is 
true  that  In  that  case  the  particular  or  spe- 
cial law  was  also  a  local  law,  but  we  do  not 
think  this  difference  makes  the  principle  of 
that  decision  any  the  less  applicable  In  the 
present  case.  Even  if  the  act  of  1891  was, 
in  general  terms,  sufficiently  broad  to  em- 
brace notices  of  elections  to  determine  wheth- 
er bonds  should  be  Issued  by  the  authorities 
of  mimicipallties  and  counties.  It  would  not 
be  construed  so  as  to  repeal  the  provisions 
of  the  act  of  1879,  unless  there  was  some- 
thing in  the  act  of  1891  which  made  it  plain- 
ly manifest  that  the  general  assembly  in- 
tended that  It  should  have  this  etFect  But 
we  do  not  think  the  act  of  1891  is,  even  in 
general  terms,  sufflclentiy  broad  to  cover 
eases  provided  for  In  the  act  of  1879.  Tbe 
act  of  1891  relates  to  citations,  notices,  and 
advertisements  by  certain  public  officers  and 
certain  representatives  of  estates;  the  enu- 
meration of  such  officers  and  representatives 
being  followed  by  the  words  "or  others." 
Applying  the  doctrine  of  ejusdem  generis  in 
the  construction  of  the  words  Just  quoted, 
the  officers  charged  wltb  levying  taxes,  con- 
tracting debts,  etc.,  for  counties  and  munic- 
ipalities, are  not  of  the  same  class  as  any 
of  the  officers  enumerated  In  the  act  and 
consequentiy  would  not  be  embraced  within 
the  general  descriptive  word,  "others."  It  Is 
true  that  among  tbe  officers  enumerated  is 
the  ordinary,  and  that  In  some  counties  the 
ordinary  Is  the  officer  wbo  has  Jurisdiction 
In  county  matters.  But  applying  the  rule  of 
construction,  noscltur  a  soclis,  the  ordinary 
referred  to  In  this  act  Is  the  officer  wbo  Is 
tl>e  Judge  of  tbe  probate  court,  and  not  the 


ordinary  who  has  charge  of  connty  affairs. 
In  addition  to  4hls,  the  act  of  1891  does  not 
apply  In  any  case  except  where  a  notice  Is 
to  be  given  of  a  sale  or  of  an  order,  which, 
from  tbe  class  of  officers  enumerated,  and  tbe 
use  of  the  word  "term,"  necessarily  means 
an  order  passed  by  some  court  or  Judicial 
officer. 

It  is  said,  though,  that,  even  If  the  act  of 
1891  did  not  repeal  or  modify  the  provisions  of 
the  act  of  1879,  the  notice  given  in  the  pres- 
ent case  was  a  substantial  compliance  wltb 
tbe  act  of  1870.  In  tbe  case  of  City  of 
Dawson  v.  DawsoiuiWaterworks  Co.,  106  Ga. 
732,  32  8.  B.  907,  ft  was  said:  "The  poUcy 
of  the  constitution  is  against  the  Incurring 
of  municipal  debts,  and  therefore  the  con- 
stitutional provision  prescribing  the  manner 
in  which  debts  must  be  Incurred  is  to  be 
strictly  construed.  It  has  been  the  uniform 
rilling  of  this  court  that  not  only  the  con- 
stitutional provision  must  be  strictiy  con- 
strued, but  that  the  act  of  the  general  as- 
sembly prescribing  the  manner  in  which  an 
election  shall  be  held  oa  the  question  of 
bonded  indebtedness  shall  be  also  strictiy 
construed."  See,  also,  the  cases  cited  In  the 
case  Just  referred  to.  The  act  requires  that 
notice  of  an  election  shall  be  published  for 
the  space  of  30  days  next  preceding  the  day 
of  the  election,  and  the  publication  of  a  no- 
tice for  a  period  of  time  less  than  30  days 
Is  neither  a  literal  nor  a  substantial  com- 
pliance with  this  provision.  It  is  said, 
though,  that  this  construction  of  the  law 
would  altogether  prevent  at  the  present  time 
an  election  from  being  held  In  the  county  of 
Dougherty,  for  the  reason  that  the  paper  Id 
which  the  sherifTs  sales  are  advertised  Is 
Issued  on  Friday,  and  that  30  days  after 
any  Friday  would  tall  on  Sunday.  All  that 
Is  necessary  to  be  said  In  answer  to  this 
suggestion  is  that  the  rule  that  Sunday  Is 
dies  non  applies  In  such  a  case,  and  an 
election  would  be  valid  If  held  on  tbe  fol- 
lowing Monday.  While  the  act  provides.  In 
terms,  that  tbe  notice  shall  be  given  for  the 
space  of  30  days  nest  preceding  the  day  of 
the  election,  construing  that  In  connection 
with  the  provision  that  notice  shall  be  given 
In  the  paper  in  which  tbe  sherltf's  advertise- 
ments are  published,  tbe  first  Insertion  of  the 
notice  in  a  newspaper  issued  at  least  30  days 
before  the  election,  and  as  nearly  as  may  be 
Immediately  preceding  the  beginning  of  that 
period,  would  be  a  compliance  with  tbe  law. 
See,  in  this  connection,  Montford  v.  Allen, 
supra.  In  some  cases  It  has  been  held  that 
a  failure  to  strictly  comply  with  the  law  as 
to  notice  of  an  election  may  be  treated  as  a 
mere  irregularity,  when  thwe  has  been  an 
acquiescence  in  the  result  of  the  election, 
and  a  delay  In  raising  tbe  objection,  and 
purchasers  of  bonds  or  others  have  been  mis- 
led by  the  acquiescence  and  delay.  See  Irvln 
v.  Gregory,  86  Ga.  605,  IS  S.  B.  120;  Brand 
V.  Town  of  LawrencevlUe,  104  Ga.  486,  30 
8.  B.  954.    But  In  no  case  has  it  ev»  been 
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held  that  an  election  of  tbe  character  now 
under  consideration  wUl  be  upheld  when 
there  has  been  a  fallnre  to  comply  with  the 
law  In  regard  to  the  notice,  and  objection  la 
;-ai8ed  not  only  before  the  bonds  have  been 
issued,  but  before  they  could  have  been 
legally  Issued.  The  law  requiring  notice  of 
the  election  to  be  given  In  a  certain  way  Is 
mandatory,  and  a  failure  to  comply  with  tbe 
law  vitiates  the  election,  If  objection  Is  rais- 
ed at  the  proper  time  and  In  tbe  proper  way. 
The  constitution  does  not  authorize  the  cre- 
ation of  a  debt  merelx  because  two-thirds 
of  the  qualified  votersllilve  their  assent  to 
the  Incorring  of  such  debt  In  order  for  a 
debt  to  be  created  under  authority  of  this 
provision  of  the  constitution.  It  Is  necessary 
that  consent  shall  be  given  In  the  manner 
prescribed  by  law;  that  is,  at  an  election 
held  after  notice  has  been  published  in  a 
given  way.    See  Oiv.  C!ode,  t  5883. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absoit  on 
account  of  sickness. 


(116  Ca.  587) 


SMITH  T.  STATD. 


(Snpreme  Court  of  Georgia.     Not.  14,  1902.) 

OBTAINING  MONET  UNDER  FALSE  PRETENSES 

—REPRESENTATION  Or  INTENTION— 

EVIDBNCB-SUFFICIBNCT. 

1.A  Statement  that  the  accused  intended 
thereafter  to  do  a  particular  thing,  made  at  the 
time  of  and  in  connection  with  certain  other 
statements  as  to  a  past  fact  shown  to  have 
been  false,  does  not  remove  from  the  accused 
the  consequences  which  the  law  attaches  tO 
false  representatioDS  made  with  Intent  to  de- 
ceive, and  by  which  one  is  defrauded  and  cheat- 
ed, (a)  Tliis  is  true  notwithstanding  tbe  rep- 
resentation as  to  what  the  accused  intended  tc 
do  was  a  part  of  the  inducement  under  whi^ 
tbe  defrauded  person  parted  with  his  money. 

2.  Tl)e  jury  were  authorized  to  find,  as  they 
did,  that  the  representations  proven  in  this 
case  meant  that  the  son  of  the  defrauded  per- 
son had  sent  word  to  the  latter  to  let  the  ac- 
cused have  a  sum  of  money  for  and  on  account 
of  the  son. 

3.  The  evidence  was  suffldeut  to  make  out  a 
case  of  cheating  and  swindling  under  the  stat- 
ute. The  trial  judge  committed  no  error  in 
charging  the  jury  as  complained  of,  nor  in  ora- 
ruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  SandersTHle;  P. 
R.  Taliaferro,  Judge. 
J.  T.  Smith  was  convicted  of  crime,  and 

brings  error.  ^Affirmed. 

J.  A.  Robson,  for  platntUE  in  error.  J.  BL 
Hyman,  for  the  State. 

LITTLE,  J.  Smith  wag  Indicted  for  cheat 
Ing  and  swindling.  The  evidence  In  behalf 
of  the  state  sustained  tbe  details  of  the 
charge  as  laid  In  tbe  accusation,  and  was  to 
tbe  following  effect:  On  a  day  named  the 
accused  came  to  the  house  of  the  prosecutor, 
and  told  him  that  L.  E.  Sheppard,  a  son  of 
tiie  prosecutor,  said  for  him  (the  accused)  to 
tell  the  prosecutor,  or  the  person  from  whom 
h»  got  a  wagon,  to  let  him  have  $1.75;  that. 


he  (the  accused)  wanted  to  pay  rent  to  the 
man  he  was  moving  from;  that  the  pros- 
ecutor, relying  npon  that  ittatement,  and  be- 
lieving that  tbe  accused  was  thai  on  hia 
way  to  his  son's  place,  let  the  accused  have 
$2,  and  looked  to  his  son  to  pay  It  Tbe 
prosecutor  testified  that  he  would  not  have 
let  the  accused  liave  the  money  if  the  latter 
bad  not  told  bim  that  he  was  going  to  move 
on  his  son's  place,  and  that  "he,  my  son, 
told  him  to  tell  me  to  let  him  have' the  mon- 
ey; I  did  not  lend  talm  the  money;  be  never 
asked  me  to  lend  It  to  him,"  etc.  The  de- 
fendant. In  snbstance,  stated  that  tbe  pros- 
ecutor loaned  him  the  money  on  his  appli- 
cation; that  be  was  prevented  by  sickness  of 
his  wife  from  moving,  etc. 

1,  2.  It  did  not  require  any  forced  con- 
struction for  the  Jury  to  find,  as  they  nn- 
doubtedly  did,  that  the  representation  meant 
that  L.  E.  Sheppard  had  sent  the  accused  to 
his  father,  the  prosecutor,  with  a  request  to 
let  the  accused  have  a  wagcm  for  tbe  purpose 
of  moving,  and  at  tbe  same  time  let  him  have 
the  sum  named  on  his  son's  credit;  for  If 
Sheppard  (the  son)  really  did  these  things  he 
would  undoubtedly  have  been  liable  both  for 
tbe  wagon  and  the  money.  Tbe  request 
amounted  in  law  to  nothing  more  than  an  or- 
der BO  to  do,  which,  If  accepted  and  per- 
formed, would  fix  liability  on  the  maker  of 
the  order.  Tbe  validity  of  such  an  ord«: 
would  not  be  affected  by  the  fact  that  it 
was  not  In  writing.  A  writing  would  only 
render  the  terms  of  the  request  or  order  more 
definite,  and  more  easily  proven  In  case  they 
were  contested.  If  we  assume  that  tbe  lan- 
guage used  by  the  prosecutor  In  his  evi- 
dence amounted  to  an  understanding  on  his 
part  that  tbe  accused  at  the  time  he  got  the 
money  promised  to  move  on  his  son's  place, 
and  If  we  accept  the  evidence  as  showing 
that  tbe  prosecutor  would  not  have  advanced 
the  money  but  for  the  fact  that  he  believed 
the  promise  would  be  kept,  tbe  representa- 
tion that  the  son  requested  him  to  let  the 
accused  have  the  money  remains  unaffected. 
The  result  of  the  evidence  Is  that  the  pros- 
ecutor let  the  accused  have  tbe  money  on  tba 
faith  of  the  request  of  his  son,  but  notwith- 
standing that  request  he  would  not  have  let 
him  have  It  had  he  not  believed  that  he  was 
going  to  move  on  his  son's  place.  Undoubt- 
edly the  fact  that  the  accused  was  so  going 
to  move  operated  as  a  part  of  the  Inducement 
to  furnish  the  money,  and,  although  this  was 
so,  the  representation  that  the  son  request- 
ed that  the  money  should  be  so  advanced 
was  as  much,  if  not  a  greater.  Inducement 
The  representation  was  shown  to  have  been 
falsely  made.  A  conviction  under  sach  cir- 
cumstances Is  not  contrary  to  law.  Thomas 
V.  State,  90  Ga.  437,  16  S.  B.  94.  See,  also, 
the  authorities  cited  on  page  441,  90  Ga.,  and 
page  95,  16  S.  E. 

8.  The  trial  judge  did  not  err  in  lila  tn- 
Btructions  to  the  Jury,  as  set  out  in  the  mo- 
tion.   The  evidence  was  sufitcient  to  si^POit 
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the  verdict,  and  tbe  Jodgment  oTerrallng  Oie 
motion  for  a  new  trial  Is  affirmed. 

All  tlie  jnsticea  concnrring,  except  LUMP- 
KIN, P.  J.,  absent  on  account  of  sickness, 
and  CANDLER,  J.,  not  presiding. 


(116  Ga.  359) 

WILKINS  et  al.  r.  CITY  OP  WAYNKSBOKO 
et  al. 

(Supreme  Court  of  Geofgia.      Aug.  9,  1902.) 

CITIBa-BOND   ISSUE— ELECTION— NOTICHl— 
PROVISION  FOB  PAYMENT. 

1.  The  maturity  of  the  principal  and  Interest 
of  bonds  issued  by  a  municipal  corporation 
may,  under  our  constitutional  provision  relating 
thereto,  be  fixed  at  any  time  or  times,  within 
tbe  period  of  30  years  from  the  date  of  issue; 
but,  without  regard  to  the  time  fixed,  an  an- 
nual tax  sofHcient  to  pay  both  principal  and  in- 
terest when  due  must  be  provided  for  before 
or  at  the  time  of  issue.  No  plan  or  scheme  for 
raising  the  necessary  revenue  can  lawfully  be 
substituted  for  the  assessment  and  collection  of 
such  tax. 

2.  By  statutory  enactment  to  carry  Into  ef- 
fect constitutional  provisions  in  relation  to  the 
Issue  of  bonds  by  muuicipal  corporations,  the 
notice  calling  the  election  must  specify  certain 
named  particulars  in  reference  to  the  bonds. 
If  it  fails  to  specify  all  of  such  particulars,  or 
varies  from  the  plan  contemplated  by  the  con- 
stitution tot  paying  the  bonds,  the  notice  does 
not  have  the  effect  of  calling  a  valid  election. 
If  it  be  given  under  an  6rdinance  prescribing 
the  same  terms,  both  the  ordinance  and  no- 
tice are  void  and  of  no  effect. 

3.  The  method  of  determining  whether  two- 
thirds  of  the  qualified  voters  have  voted  for  the 
issuance  of  bonds  is  by  reference  to  the  list 
of  registered  voters,  if  a  system  of  registra- 
tion has  by  legislative  enactment  been  provided 
for  the  municipality  desiring  to  make  the  issue; 
if  not,  then  by  reference  to  the  tally  sheets  of 
the  last  general  election  held  for  such  munici- 
pality. 

4.  A  special  act  of  the  general  assembly 
which  directs  that  tbe  proceeds  arising  from 
the  sale  of  certain  bonds,  which  it  authorizes  ■ 
municipal  corporation  to  issue  after  the  req> 
uisite  number  of  qualified  voters  have  assented 
thereto,  shall  be  applied  to  the  equipment  ol 
waterworks  and  electric  light  plants,  and  "to 
other  purposes,"  is  not  in  harmony  with  the 
geuerai  law,  which  requires  that  the  purposes 
for  which  such  proceeds  are  to  be  applied  must 
be  specified.  And  so  much  of  said  act  as,  after 
prescribing  that  an  annual  tax  sufilcient  to  pay 
the  interest  on  the  bonds,  further  provides  for 
a  sinking  fund  to  pay  the  principal  of  the  bonds, 
and  does  not  contemplate  the  collection  by  an- 
nual tax  of  an  amount  sufflcieut  to  pay  such 
principal  when  due.  is  in  confiict  with  the  pro- 
visions of  the  constitution,  and  is  void. 

5.  Applying  what  is  laid  down  above  to  tbe 
facts  appearing  in  the  record,  the  court  erred 
iu  passing  tbe  order  validating  and  confirming 
the  bonds. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Burke  county; 
B.  L.  Brlnson,  Judge. 

Petition  by  tbe  city  of  Waynesboro  for  an 
order  validating  a  certain  bond  Issue,  in 
fvhlch  W.  A.  WUkins  and  others,  as  taxpay- 
ers, intervened.  From  an  orda  granting  the 
petition.  Interveners  bring)  error.    Reversed. 

F.  L.  Scales  and  J.  B.  Lamar,  for  plalntlffB 
tn  error.  J.  S.  Reynolds,  Sol.  Gen.,  PbU  P. 
Johnston,  and  E.  H.  Callaway,  for  defend- 
snt  in  error. 


LITTLE,  J.  A  petitton  waa  filed  In  the  su- 
perior court  of  Burke  county,  In  wbicb  It  was 
prayed  that  certain  bonds  sought  to  be  is- 
sued by  the  city  of  Waynesboro  should  be 
validated,  and  the  legality  of  the  Issue  estab- 
lished. Certain  citizens  residing  in  that  mu- 
nicipality intervened,  were  made  parties  to 
the  proceeding,  and  filed  objections  to  the 
grant  of  the  order  which  was  sought  The 
hearing  resulted  in  a  Judgment  confirming 
and  validating  the  bonds.  The  interveners 
excepted,  and,  as  plaintiffs  in  error  here,  con- 
tend that  for  many  reasons  the  grant  of  tbe 
order  was  erroneous.  It  appears  that  In 
1901  the  general  assembly  passed  a  special 
act  which  by  Its  terms  authorized  the  munic- 
ipal authorities  of  Waynesboro  to  issue  bonds, 
and  an  ordinance  was  adopted  by  the  mayor 
and  council,  calling  an  election  to  ascertain 
whether  the  qualified  voters  of  the  city  would 
assent  to  the  issue.  This  ordinance  prescrib- 
ed tbe  number  and  amount  of  the  bonds 
sought  to  be  issued,  the  time  of  maturity,  and 
the  manner  in  which  funds  necessary  for  the 
payment  of  the  principal  and  Interest  shoiild 
be  raised.  A  notice  calling  an  election,  which 
set  out  in  substance  the  terms  of  the  ordi- 
nance, was  duly  published.  An  election  was 
held,  which.  It  is  claimed,  resulted  in  favor 
of  tbe  issue.  The  published  notice  calling 
the  election  followed  the  ordinance,  and  set 
out  the  number  of  bonds  to  be  60,  each  of  the 
denomination  of  $500,  specified  the  rate  of 
interest  as  5  per  cent  per  annum,  payable 
semi-annually,  and  fixed  the  date  of  the  ma- 
turity of  the  principal  on  January  1,  1932. 
In  relation  to  the  disposition  of  the  proceeds 
arising  from  the  sale  of  such  bonds.  It  was 
therein  declared  that  not  less  than  $7,000,  nor 
more  than  $10,000,  shall  be  applied  to  the 
construction  of  an  electric  light  plant  and  not 
less  than  $20,000,  nor  more  than  $23,000,  to 
a  waterworks  plant,  with  the  following  pro- 
viso: "That  should  the  maximum  amount 
appropriated  to  either  project  be  not  issued, 
the  overplus  may.  In  the  discretion  of  the 
mayor  and  council,  be  appropriated  to  the 
other  object  named  and  to  other  purposes  in- 
cident thereto;  but  if  not  so  used,  the  said 
overplus  shall  become  a  part  of  the  sinking 
fund  provided  for  the  redemption  of  said 
bonds."  The  notice  also  specified  the  sum 
of  $1,500  as  the  annual  interest  to  be  paid  on 
the  bonds  for  the  years  1903  to  1931,  Inclu 
sive,  and  recited,  "The  amount  of  principal 
to  be  paid  (that  is,  collected  as  a  part  of  the 
sinking  fund  provided  for  the  redemption  of 
said  bonds)  annually,  for  the  years  1903  to 
1932,  faiclusive,  to  be  $517.25";  and,  as  a 
plan  devised  for  the  redemption  of  the  bonds 
at  maturity,  the  notice  also  declared  thnt  "the 
sinking  fund  provided  by  ordinance  for  the 
redemption  of  the  bonds  should,  with  its  ac- 
cumulation, be  amply  sufficient  for  that  pur- 
pose, but  in  the  event  of  unfavorable  casu- 
alty, or  failure  to  make  the  fund  pay  interest 
equal  to  the  estimate,  to  wit  B  per  cent, 
compounded  annually,  the  mayor  and  council 
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will,  on  proita  authority,  from  time  to  time. 
as  the  exigencies  of  the  case  may  require, 
supplement  said  fund  by  an  addltlonid  ad 
valorem  tax,  or  with  such  fund  as  may  be  In 
the  treasury  at  the  time,  not  otherwise  ap- 
propriated, so  as  to  Insure  a  sufficient  amount 
to  pay  the  bonds  In  full  at  maturity."  The 
objections  presented  by  the  interveners  at  the 
hearing  to  a  Judgment  of  validation,  and 
urged  here  as  reasons  for  setting  aside  that 
Judgment,  are,  substantially,  that  the  ordi- 
nance and  notice  under  which  the  election 
was  held  are  Invalid,  because  they  are  con- 
trary to  the  constitution  and  laws  of  the 
state;  that  no  provision  Is  made  for  an  an- 
nual payment  of  the  principal  of  the  bonds, 
nor  for  the  annual  tax  required  by  law  to  be 
levied  to  meet  the  sum  when  due.  It  is 
claimed,  on  the  contrary,  that  the  ordinance, 
notice,  and  election  were  each  regular,  valid, 
authorized  by  the  constitution  and  laws  of  the 
state,  and  by  the  terms  of  a  special  act  ap- 
proved November  15,  1901,  and  that  no  error 
was  committed  in  rendering  the  Judgment  of 
validation.  A  determination  of  all  the  Issues 
raised  can  be  reached  by  a  consideration- 
First,  of  the  nature  and  scope  of  the  consti- 
tutional provisions  relating  to  the  issue  of 
bonds  by  a  municipal  corporation;  second,  of 
the  requirements  of  the  statute  as  to  notice 
of  the  election,  and  the  method  by  which  it 
shall  be  determined  whether  a  sufficient  num- 
ber of  voters  have  sanctioned  the  Issue;  and, 
third,  of  the  legal  effect  to  be  given  the  spe- 
cial act  which  Is  relied  on  In  part  as  author- 
izing the  plan  of  payments  set  out  In  the  ordi- 
nance and  notice. 

1.  Before  proceeding  to  a  consideration  of 
the  constitutional  provisions  which  relate  to 
the  issuance  of  bonds  by  a  municipal  cor- 
poration, It  may  not  be  amiss  to  remark  that 
at  the  time  of  the  adoption  of  the  constitu- 
tion, and  for  some  years  prior  thereto,  there 
were  but  few  solvent  municipal  corporations 
in  the  state;  that  Is  to  say,  that  payment  of 
the  principal  and  Interest  of  the  bonded  debt 
of  such  corporations  could  not  be  met  by  the 
imposition  of  a  reasonable  tax  on  property 
situated  and  contained  within  the  corporate 
limits;  that  municipal  taxes  had,  as  a  rule, 
grown  to  be  not  only  onerous,  but  burden- 
some; that  this  condition  of  affairs  was  the 
result  of  the  Improvident  exercise  by  mu- 
nicipal authorities  of  the  power  conferred  to 
create  debts.  The  mischief  which  was  be- 
lieved to  exist  was  the  indiscriminate  use  of 
that  easily  to  be  acquired  power,  so  that  a 
high  rate  of  taxation  was  found  to  be  In- 
sufficient to  meet  current  expenses  and  pay 
ontstandlng  obligations.  The  stringent  pro- 
visions found  In  our  constitution  are  the  rem- 
edies which  the  people  sought  to  apply  to  the 
existing  evil,  and  indicate  a  settled  public 
policy,  applicable  alike  to  all  municipal  cor- 
porations In  this  state.  The  framers  of  the 
constitution  made,  and  Intended  to  make,  the 
creation  of  a  new  debt  by  a  municipality  a 
rnatter   not   sltogetber    easy    of   accomplish- 


ment, by  placing  open  the  dtliena  residing 
within  the  limits  of  such  municipality  the 
responsibility  for  the  creation  of  a  debt  The 
condition  annexed  to  the  right  to  Issue,  as  to 
the  levy  of  an  annual  tax  to  pay  off  the  debt, 
was  seemingly  considered  to  be  a  guaranty 
of  prompt  payment  at  maturity,  and  protec- 
tion against  municipal  extravagance  would 
be  found  in  the  provision  that  only  when  two- 
thirds  of  the  qualified,  voters  had  expressed  a 
desire  that  the  municipality  should  create  a 
debt,  such  might  be  done.  The  provisions 
limiting  the  power  to  create  a  debt  and  issue 
bonds  are  found  In  paragraphs  1  and  2  of  sec- 
tion 7  of  article  7  of  the  constitution  of  1877. 
In  the  former  of  these  paragraphs  it  is  de- 
clared that  an  election  to  ascertain  whether 
two-thirds  of  the  citizens  of  the  mnniclpality 
would  assent  to  the  creation  of  a  new  debt 
should  be  held  as  might  thereafter  be  pre- 
scribed by  law.  By  the  second  it  is  expressly 
declared  that  any  municipal  corporation 
which  might  Incur  any  bonded  debt  shonid, 
before  or  at  the  time  of  doing  so^  provide  for 
the  assessment  and  collection  of  an  annual 
tax  sufficient  in  amount  to  pay  the  principal 
and  Interest  of  said  debt  within  30  years 
from  the  date  of  Incurring  the  same.  The 
manner  of  raising  funds  to  meet  the  obli  sta- 
tion about  to  be  assumed  is  not  left  in  doubc, 
but.  In  plain  terms,  it  is  declared  that  it  shall 
be  by  the  assessment  and  collection  of  an 
annual  tax.  There  Is,  however,  no  require- 
ment that  payments  of  either  interest  or  any 
part  of  the  prhiclpal  shall  be  made  annually. 
The  question  of  the  maturity  of  the  debt  Is, 
within  stated  limits,  left  to  the  people  con- 
cerned, who,  It  was  to  be  presumed,  would 
look  to  their  Interests  In  determining  It  But 
without  regard  to  the  date  of  the  maturity  of 
the  principal,  or  to  the  time  fixed  for  the 
payment  of  Interest  the  corporation  Is  abso- 
lutely required  in  each  year  after  issue,  and 
until  maturity,  to  raise  by  an  annual  tax  an 
amount  sufficient  to  pay  the  principal  and 
interest  when  by  the  contract  these  become 
due.  Under  these  provisions,  no  municipal 
corporation  can  have  any  authority  of  law  to 
issue  bonds,  although  the  assent  of  the  voters 
has  been  obtained,  unless  it  does,  before  or 
at  the  time  of  the  issue,  provide  not  only  for 
the  assessment  but  for  the  collection,  of  such 
a  tax.  These  are  conditions  precedent  to  the 
issue,  and  no  plan  for  otherwise  raising  funds 
for  the  purpose  can  be  lawfully  substitated. 

2.  Legislative  enactments  In  respect  to  the 
election  required  by  the  constitutional  pro- 
vision to  ascertain  whether  two-thirds  of  the 
qualified  voters  of  the  corporations  have  as- 
sented to  the  issuance  of  bonds  are  codified. 
PoL  Code,  Si  377-381.  In  the  first  of  these 
It  is  provided  that  the  officers  charged  with 
levying  taxes,  contracting  debts,  etc.,  for  the 
municipality,  shall  give  notice  for  the  space 
of  30  days  next  preceding  the  day  of  elec- 
tion, specifying  what  amount  of  bonds  are 
to  be  Issued,  for  what  purpose,  what  interest 
they  are  to  bear,  how  much  principal  and 
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Interest  to  be  paid  annually,  and  ^rhen  to  be 
foUy  paid  off.  The  object  of  this  notice 
mnst  be  to  fully  Inform  the  votera,  so  that 
tbey  may  IntelUgentiy  Judge  whether  the 
contemplated  pabllc  work  will  be  of  Buffldrat 
lmi)ortance  to  Justify  the  Imposition  of  an 
additional  annual  tax  on  their  property  to 
promptly  meet  the  debt  and  its  Increase  when 
the  time  of  payment  shall  come.  If  the  no- 
tice falls  In  any  one  of  these  particulars.  It 
Is  an  Illegal  notice.  In  the  sense  that  It  Is 
entirely  Ineffective  to  cause  a  legal  election. 
If  It  Indicates  a  different  method  of  raising 
funds  to  pay  the  debt  than  that  prescribed, 
the  bonds  cannot  lawfully  be  Issued,  even 
If  at  the  election  the  requisite  number  of 
voters  authorize  the  Issue.  If  such  notice 
be  the  result  of  an  ordinance  regularly  pass- 
ed, the  ordinance  Is  of  no  force,  and  does 
not  authorize  the  notice. 

3.  Another  Important  subject-matter  of  the 
enactments  of  the  legislature  on  the  subject 
Is  In  relation  to  the  method  by  which,  after 
an  election,  It  may  be  ascertained  whether 
two-thirds  of  the  qualified  voters  of  a  munic- 
ipality have  assented  to  the  Issuance  of 
bonds.  By  section  380  It  Is  provided  that  in 
determining  this  question  the  tally  sheets  of 
the  last  general  election  held  In  said  munici- 
pality shaU  be  taken  as  the  correct  enumera- 
tion of  the  qualified  voters  of  said  corpora- 
tion. While  this  genera),  rule  Is  prescribed 
.by  the  statute,  attention  Is  called  to  the  fact 
that  It  was  «nacted  at  a  time  when  there 
was  no  law  for  the  registration  of  yoten 
In  force  In  this  state,  and  consequently  refers 
ence  to  the  tally  sheets,  besides  an  actual 
enumeration,  was  the  only  method  by  which 
the  result  could  be  ascertained;  but,  subse- 
qnently  tc  the  passage  of  the  act  from  which 
these  sectlona  are  codified,  a  general  registra- 
tion law  was  provided  for  the  state,  which 
is  made  applicable  to  all  county  elections, 
and  special  registration  has  been  provided 
by  appropriate  legislation  for  many  munici- 
pal corporations  which  In  terms  Is  applicable 
to  elections  held  therein.  In  consequence  of 
the  passage  of  these  acts,  it  has  been  ruled 
by  this  court  that,  in  the  case  of  an  elec- 
tion to  determine  whether  bonds  shall  be 
issued,  reference  must  be  had  to  the  registra- 
tion list,  to  ascertain  whether  two-thirds  of 
the  qualified  voters  have  assented  to  the  Is- 
sue; and,  since  their  passage,  reference  to 
the  tally  sheets  of  the  last  general  election 
is  not  necessarily  the  legal  method  of  deter- 
mining the  number  of  qualified  yoten. 
Floyd  Co.  V.  State,  112  Ga.  794,  38  S.  B.  37. 
There  the  rule  which  governs  Is  thus  stated: 
"If  within  the  county  or  municipality  a  sys- 
tem of  registration  has  been  provided  by 
which  the  number  of  qualified  voters  of  the 
county  or  municipality  can  be  determined, 
the  question  whether  two-thirds  of  the  quail- 
fled  voters  of  the  county  or  municipality 
voted  for  bonds  mnst  be  determined  from  an 
Inspection  of  the  registration  list  If  the 
uboniclpality  has  been  invested  by  the  legls- 
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lature  with  authority  to  pnt  a  system  of 
registration  In  force,  and  an  election  is  held 
without  having  provided  such  a  system,  no 
means  of  determining  whether  two-thirds  of 
the  qualified  voters  did  In  fact  cast  their 
votes  for  bonds  exists.  If  no  registration 
law  la  applicable,  and  no  authority  to  estab- 
lish one  has  been  conferred  on  the  munici- 
pality, and  the  election  for  bonds  is  hdd, 
then  the  question  as  to  whether  two-thirds 
of  the  qualified  voters  voted  In  favor  of  the 
Issuance  of  bonds  Is  to  be  decided  by  refer- 
ence to  the  tally  sheets  of  the  last  general 
election." 

4.  The  general  assembly  passed  a  special 
act,  approved  November  IS,  1001,  which  pur- 
ported to  authorize  the  mayor  and  council 
of  Waynesboro  to  Issue  bonds,  not  to  ex- 
ceed $30,000,  to  establish  electric  Ughts  and 
waterworks  in  Waynesboro,  ete.  Inasmuch 
as  the  authorities  of  the  city  rely  to  some  ex- 
tent, at  least,  on  the  authority  which  it  is 
claimed  this  act  confers,  to  sustain  their  con- 
tention that  the  ordinance,  the  notice,  the 
election,  and  the  plan  Indicated  for  the  pay- 
ment of  the  principal  and  interest  of  the 
bonds  are  all  authorized  by  law.  It  becomes 
necessary,  in  determining  whether  such  con- 
tention Is  sound,  to  consider  and  pass  upon 
certain  provisions  of  that  act  It  is  enacted 
by  Its  fourth  section  that  the  proceeds  aris- 
ing from  the  sale  of  bonds  shall  be  appro- 
priated and  applied  to  the  construction  of  a 
waterworks  plant  and  an  electric  light  plant, 
"and  to  other  ptnrposes."  Presumably  It  was 
under  the  language  Just  quoted  that  the  mo- 
nldpa!  authorities  provided.  In  the  ordinance 
and  notice  of  the  election,  that,  If  any  part 
of  the  sums  designated  for  the  establishment 
of  such  plants  should  not  be  used.  It  should 
go  into  the  sinking  fund  provided  for  the 
redemption  of  the  bonds.  It  'was  ruled  in 
the  case  of  Smith  v.  City  of  Dublin,  113  Ga. 
833,  39  S:  E.  827,  that  a  notice  which  provid- 
ed that  a  given  amount  should  be  used  for 
the  purpose  of  building  and  erecting  a  school- 
house,  and  another  amount  (being  the  pro- 
ceeds of  the  bonds)  should  be  used  for  en- 
larging and  Improving  the  light  and  water 
plant  of  the  city,  and  the  surplus,  If  any, 
to  be  used  by  the  mayor  and  council  In  such 
a  manner  as  they  might  see  fit  did  not  meet 
the  legal  requirements  ot  a  notice  which 
-shall  specify  "what  amount  of  bonds  are  to 
be  Issued,  [and]  for  what  purpose."  An  elec- 
tion called  to  ascertain  whether  an  Issuance 
of  bonds  shall  be  made  is  Illegal  unless  the 
purpose  for  which  the  bonds  are  to  be  issued 
shall  be  stated  in  the  notice,  and  an  IsE^e 
of  bonds  is  not  legal  when  the  purpose  ex- 
pressed Is  to  construct  an  electric  light  plant 
and  waterworks,  and  "for  other  purposes." 
Hence  it  would  seem  that  so  much  of  the 
act  as  declares  that  the  proceeds  of  the  bonds 
may  be  devoted  to  other  purposes  than  tixt  ' 
construction  of  the  electric  light  plant  and 
the  waterworks  system  is  contrary  N>  the 
general  law  of  the  state.  In  that  the  pari>os« 
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for  -vftieb  the  bonds  an  to  be  Issued  mnst 
be  specifically  stated  In  the  notice.  Thla  act 
cannot,  therefore,  be  taken  as  any  fonndatlon 
for  tbat  part  of  the  notice  which  provides 
that,  in  the  contingency  that  a  stim  shall 
remain  after  equipping  the  light  aid  water 
plant.  It  shall  go  Into  a  sinking  fund.  Again, 
the  provision  found  In  the  sixth  section  of 
the  act,  that  the  number  of  voters  shall  be 
ascertained  from  the  tally  sheets  of  the  last 
general  election,  can  have  no  effect,  provid- 
ed a  system  of  registration  has  by  legislative 
enactment  been  provided  for  the  city  of 
Waynesboro.  However,  these  grounds  will 
be  more  elaborately  considered  hereafter. 
The  second  section  of  the  act  under  consider- 
ation provides  that  tbe  city  council  of 
Waynesboro  shall  assess,  levy,  and  collect  a 
sufficient  tax  to  pay  the  Interest  of  the  bonds 
Issued,  as  the  same  shall  become  due,  and 
provide  a  sinking  fund  for  the  redemption 
of  the  bonds  as  the  principal  shall  become 
due.  The  constitutional  requirement  to 
which  we  have  heretofore  referred  Is  not  met 
by  providing  for  taxation  for  the  purpose  of 
creating  a  sinking  fund  for  the  redemption 
of  the  principal  of  the  bonds,— certainly  not 
unless  the  amount  required  to  be  raised  by 
taxation  Is  sufficient  to  pay  the  principal 
of  the  bonds  at  the  expiration  of  the  time 
In  which  they  are  made  to  run.  It  is  one 
thing  to  raise  a  sufficient  amount  by  taxation 
to  pay  the  bonds  at  maturity,  and  another 
to  raise  a  fund  by  taxation  to  provide  a  sink- 
ing fund  for  the  redemption  of  tbe  bonds. 
We  are  not  now  called  upon  to  pass  on  the 
question  whether,  when  the  payment  of  the 
principal  of  the  bonds  is  deferred  for  a  nnm- 
ber  of  years,  the  amount  provided  annually 
by  taxation  for  the  payment  of  the  principal 
may  not  be  designated  a  "sinking  fund." 
What  we  do  rule  Is  that  the  bonds  cannot 
lawfully  be  Issued  until  provision  has  been 
made  to  pay  off  the  principal  of  the  bonds 
by  annual  taxation.  The  city  of  Waynes- 
boro could,  under  the  general  law,  througli 
the  municipal  authorities,  have  given  the 
notice  and  held  the  election  to  ascertain 
whether  bonds  should  be  Issued  without  any 
special  act  It  might  also,  under  the  terms 
of  the  special  act,  in  so  far  as  they  do  not 
conflict  with  the  constitution  and  laws  of 
this  state,  have  held  such  an  election  and 
determined  the  result;  but  a  special  act  can- 
not  give  any  municipal  corporation  authori- 
ty to  issue  bonds  In  any  other  manner  or  on 
any  other  terms  than  those  provided  by  the 
constitution  and  general  laws  of  the  state, 
and  so  much  of  the  act  of  1901  as  is  In  con- 
flict with  either  the  constitutional  provisions 
or  the  general  law  to  which  we  have  directed 
attention  is  of  no  force  and  effect 

5.  We  are  now  to  determine  whether,  un- 
der the  construction  which  we  have  given  to 
the  constitution  and  general  laws  on  the  sub- 
ject of  the  Issue  of  bonds  by  municipal  cor- 
porations, and  the  special  act  which  author- 
isea  tbe  city  of  Waynesboro  to  issue  the 


bonds  in  qnestlon,  tbe  court  eired  in  passing 
an  order  conflrmlnc  and  validating  suck 
bonds.  It  Is  true,  as  we  hare  before  said, 
that  the  notice  of  the  election  states  the 
amount  of  the  bonds  to  be  Issued,  the  rate  of 
Interest  to  be  paid,  and  when,  and  that  the 
principal  is  to  mature  and  be  paid  In  34 
years.  These  statements  meet  the  require-. 
meats  of  the  statute  in  such  matters.  The 
notice  goes  further,  however,  and  states  that, 
of  the  proceeds  of  the  bonds,  not  less  than 
$7,000  nor  more  than  $10,000  shall  be  appUed 
to  the  constmctlon  and  equipment  of  aa 
electric  light  plant  and  not  leas  than  $20,- 
000,  nor  more  than  $23,000  shall  be  applied 
to  the  erection  and  equipment  of  a  water- 
works plant  We  do  not  think  that  It  waa 
ever  contemplated  that  a  notice  of  such  aa 
indeflnlte  character,  as  to  what  amonnt  shall 
be  applied  to  a  named  purpose,  would  meet 
the  requirements  that  the  notice  shall  state 
the  amount  of  bonds  to  be  Issued,  and  for 
what  purpose.  The  voter  Is  entitled  to  know 
how  much  money  will  be  used  to  separate]/ 
construct  these  public  improvements.  He 
might  be  willing  that  $7,000  should  be  a#- 
plied  to  tbe  construction  of  an  electric  light 
plant,  but  not  that  $10,000  should  go  in  that 
direction;  and  the  will  of  the  voters  must 
after  all,  govern.  But  passing  these  indef- 
inite statements,  we  find  in  the  notice  a 
recital  that,  should  the  maximum  amount 
appropriated  to  either  project  be  not  so  used, 
the  overplus  may,  in  the.  discretion  of  the 
mayor  and  council,  be  appropriated  to  tbe 
other  project  named,  and  to  other  purposes 
Incident  thereto;  but  if  not  so  named,  tbe 
said  overplus  sihall  become  a  part  of  the  sink- 
ing fund  provided  for  the  redemption  of  saM 
bonds.  Clearly,  this  Is  no  compliance  with 
the  law.  The  notice  must  state  the  purpose 
for  which  tbe  bonds  are  to  be  Issued.  Why 
should  there  be  an  overplus?  If  there  Is  ts 
be  an  overplus,  why  Issue  the  bonds  repre- 
sented thereby?  The  effect  of  applying  It  t» 
the  sinking  fund,  under  the  scheme  inaugu- 
rated, is  to  Issue  bonds  to  raise  money  to  pay 
into  a  sinking  fund  to  redeem  the  bonds  is- 
sued. .Further,  and  of  more  vital  Import- 
ance, is  the  provision  In  the  notice  relating 
to  the  payment  of  the  principal  of  tbe  bonds. 
After  providing  for  the  interest  the  notice 
says,  "The  amount  of  the  principal  to  be 
paid  (that  is,  collected  as  a  part  of  the  sink- 
ing fund  provided  for  the  redemption  of  said 
bonds)  annually,  for  the  years  190S  to  1932, 
inclusive,  to  be  $517.25,"  which,  wh«i  col- 
lected. Is  to  go  Into  the  sinking  fund  for  the 
redemption  of  the  bonds.  If  collected  an- 
nually, the  aggregate  sum  would  be  $16,000; 
the  principal  of  the  bonds  being  $30,00(k. 
The  law  requires  an  annual  tax  sufficient  ha 
amount  to  pay  off  the  bonds  within  30  years. 
The  notice  under  consideration  Is  not  a  coos- 
pllance  with  the  requirements  of  tbe  law. 
nor  will  these  be  satisfied  by  raising  any  suae 
tor  a  sinking  fund.  An  amount  sufficient  ts 
pay  oir  the  bonds  at  maturity  must  be  raised 
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by  an  annnal  tax.  A  sinking  fund  may,  and 
frequently  does,  take  nnto  Itself  tbe  wings 
of  tbe  morning  and  fly  away.  The  same  may 
be  said  of  the  amount  raised  annually  by 
taxation;  but  to  this  it  may  be  replied  that 
it  is  not  so  liable  to  be  diverted  as  a  sinking 
fund,  for  the  reason  that  the  contemplatioa 
of  having  a  sinking  fund  is  that  the  latter 
must  be  invested  in  order  to  make  it,  by  an- 
nual accretions,  raise  a  larger  sum  of  mon^. 
In  doing  this,  risk,  of  course,  is  encountered, 
—not  only  one  risk,  but  many.  It  is  ques- 
tionable whether,  with  the  best  management, 
such  a  sinking  fund  would,  in  the  given  time, 
raise  the  requisite  amount  Indeed,  the  ex- 
perience of  mankind  is  that  it  will  not  Bat 
however  this  may  be,  to  comply  with  the  law 
the  amount  necessary  to  pay  oft  the  principal 
of  tbe  bonds  at  maturity  must  be  raised  each 
year  by  direct  tax.  Whether  It  should  be 
called  a  "sinking  fund,"  after  having  been 
raised,  and  be  subject  to  be  used  tot  Invest- 
m«at,  is  a  matter  which  existing  laws  must 
govern.  We  are  Inclined  to  think,  under  tbe 
law  as  it  now  exists,  that  the  annual  tax  so 
raiiied  could  not  be  appropriated  for  any  pu> 
pose  whatever,  except  that  for  which  it  was 
raised.  But  it  Is  said  that  this  notice  con- 
tains another  provision,  that  is,  if  by  Invest- 
ment the  fund  is  not  sufficient  to  pay  off 
the  principal,  the  mayor  and  council  will,  on 
proper  authority,  from  time  to  time,  supple- 
ment that  fund  by  an  additional  ad  valorem 
tax,  or  by  such  funds  as  may  be  in  tbe 
treasury  not  otherwise  appropriated,  so  as  to 
aflTord  a  sufficient  amount  to  pay  oflC  the 
bonds  at  maturity.  'Hie  reply  to  this  is  that; 
bowever  feasible  such  a  scheme  may  appear, 
It  Is  not  in  accord  with  the  law.  Tliat  con- 
templates that  there  should  be  no  uncertain- 
ty. Not  only  so,  but  before  the  bonds  are 
Issued,  provision  shall  be  made  to  raise  such 
an  amount  as  will,  beyond  all  contingency, 
be  sufficient  to  meet  the  bonds  at  matnri^. 
The  scheme  originated  in  the  special  act  fol- 
lowed in  the  enactment  of  the  ordinance, 
and  promulgated  to  the  voters,  by  which  the 
principal  of  the  bonds  was  to  be  paid  off 
through  the  medium  of  a  sinking  fund,  as 
provided,  however  plausible,  is  not  a  legal 
one.  The  plan  proposed  makes  no  such  pro- 
rlalon  toe  the  ultimate  payment  of  the  bonds 
as  is  required.  Frovidon  for  the  levy  of  a 
sufficient  annual  tax  for  this  purpose  Is  a 
eondltlon  precedent  to  the  issue;  and  it  is 
cur  conclusion  that  the  city  of  Waynesboro 
eannot  legally  Issue  bonds  until  it  shall  have 
provided  for  an  annual  tax  sufficient  for  the 
payment  both  of  principal  and  interest  at 
maturity,  whenever  that  may  be,  and  that 
the  plan  adopted  by  the  city,  as  set  out  in 
the  record  before  us,  is  not  such  a  one  as  is 
authorized  by  the  eonstltution.  And  we 
therefOte  rule  tliat  the  trial  Judge  erred  In 
passing  the  order  validating  and  confirming 
tbe  bonds. 

Judgment  reversed.    All  tbe  Justices  oon- 
cnrring,  except  L£IWIS,  J.,  absrait 


(U6  Ga.  424) 
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MATHEWS. 
(Supreme  Court  of  Georgia.     Oct  30,  1902,' 

BAILROADS— DEATH  BY  WRONGFUL  ACT— BVI- 

DENCE— NEW    TRIAL— DISCKBTION. 

1.  Where  »  truTeler  is  killed  upon  a  public 
crossing  bj  a  railroad  train,  and  the  defendant 
compaiiy  admits  that  at  the  time  of  the  hom- 
icide it  was  disobeying  the  provisions  of  section 
2222  of  the  Civil  Code,  designed  to  protect  lif» 
and  property  upon  such  crossings,  its  only  con- 
tention being  that  the  verdict  in  favor  of  the 
widow  (which  is  the  second  verdict  in  her  fa- 
vor, and  is  for  a  good  deal  less  then  a  full  ver- 
dict could  have  been  under  the  mortuary  tables) 
U  contrary  to  the  evidence,  in  that  the  de- 
ceased failed  to  exercise  ordinary  care  and  dili- 
gence to  avoid  the  consequences  of  the  railroad 
company's  negligence,  and  tbe  evidence  does  not 
require  a  finding  that  there  was  such  failure 
after  it  became  apparent  that  tbe  provisions  of 
the  Code  section  above  mentioned  were  being 
didobeyed,  tills  court  will  not  control  the  discre- 
tion of  the  trial  Judge,  and  must  therefore  afflna 
his  Judgment  denying  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gwinnett  coaB- 
ty;  R.  B.  Russell,  Judge. 

Action  by  E.  Mathews  against  the  Geotsia, 
Carolina  &  Northern  Railway  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Erwin  &  Brown,  T.  M.  Peeples,  and  N.  L. 
Hutchlns,  Jr.,  for  plaintiffs  in  error.  Julian 
&  McDonald,  for  defmdant  In  wior. 

ADAMS,  J.  The  plaintiff  in  tbe  court  be- 
low obtained  a  verdict  against  the  railroad 
company  for  the  sum  of  $2,850  for  the  homi- 
cide of  her  husband,  wUch  occurred  at  a 
public  crossing  while  he  was  in  the  act  of 
driving  across  the  ralhnad  track.  This  is  the 
second  verdict  in  her  favor.  The  deceased 
was  a  very  young  man,  about  20  years  of 
age,  and  the  verdict  rendered  was  a  good 
deal  lees  than  a  full  recovery  would  have 
Jnstlfled.  The  railroad  company  complains 
that  the  presiding  Judge  ought  to  have  set 
aside  this  verdict  on  the  ground  that  the  de- 
ceased was  guilty  of  such  a  lack  of  care  and 
diligence  as  precluded  a  recovery,  notwith- 
standing the  fact  that  at  the  time  of  the 
bomlclde  the  company  was  violating  In  sev- 
eral respects  the  provisions  of  section  2222 
of  the  Civil  Code,  wtiich  section  is  designed 
to  protect  life  and  property  on  public  cross- 
ings against  Injuries  from  railroad  compa- 
nies. In  the  light  of  the  principle  recognized 
by  this  court  in  the  case  of  Comer  v.  Bar- 
field,  102  Ga.  485,  SI  S.  B.  89,  and  subse- 
quently followed,  we  are  not  prepared  to  say 
that  the  Judge  of  the  court  below  so  abused 
the  discretion  reposed  in  him  by  tbe  law  In 
refusing  to  set  aside  this— the  second— va^ 
diet  as  will  Justify  this  court  in  overruling 
this  discretion  and  sending  the  case  back  for 
another  hearing,  or,  in  other  words,  that  the 
evidence  in  the  case  required  a  finding  tliat 
after  the  fallnre  of  the  railroad  company  to 
observe  the  provisions  of  tliis  section  became 
apparent,  the  decedent  thai  tailed  to  exer- 
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else  ordbiaiy  care  in  endeavoring  to  escape 
the  conseqnencea  of  the  company's  negll- 
gence.  If,  In  our  opinion,  the  evidence  re- 
quired a  finding  that  the  decedent  knew  of 
the  approach  of  the  train,  or  heard  the  wit- 
nesa  who  gave  him  warning,  then  a  reversal 
of  the  court  would  necessarily  follow.  But 
we  are  not  prepared  to  say  this  with  the  con- 
fidence that  we  think  we  ought  to  entertain 
before  requiring  a  third  trial  of  this  case. 
The  witness  who  claims  to  have  given  warn- 
ing to  the  decedent  of  the  approach  of  the 
train  admits  that,  because  of  the  noise  made 
by  the  rattling  of  the  wagon  driven  by  the 
decedent,  he  was  not  prepared  to  say  that 
the  decedent  heard  him.  No  sound  waa 
made  or  language  used  which  demonstrates 
that  the  warning  was  heard.  The  testimony 
is  that  the  decedent  shook  his  head,  and  this 
is  consistent  with  the  theory  that  the  warn- 
ing was  not  heard.  There  was  evidence  be- 
fore the  Jury  of  obstnictlonB  to  the  view, 
which  might  have  led  them  to  believe  that 
the  decedent  did  not  see  or  hear  the  ap- 
proaching train,  which  was  out  of  schedule 
time,  and  approached  the  crossing  very  rap- 
idly, in  time  to  avoid  the  catastrophe.  As 
we  understand  the  law,  a  discretion  to  grant 
or  refuse  a  new  trial,  when  the  motion  Is 
based  upon  the  general  grounds.  Is  vested 
In  the  presiding  Judge;  and  when  this  court 
overrules  that  discretion,  and  grants  a  new 
trial  notwithstanding  his  approval  of  the 
verdict,  it  Is  upon  the  view  that  he  has  not 
properly  exercised  bis  discretion,  because  the 
verdict  rendered  Is  an  Illegal  verdict.  In  that 
it  Is  not  warranted  by  the  evidence. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  3^  absent  on 
account  of  sickness. 


(US  Oa.  515) 


DUNN  V.  STATE. 


(Supreme  Court  of  GeorRia.    Nov.  12,  1902.) 

CaiMINAL    LAW— NEW    TRIAL— MOTION— VBHI- 

FICATION— HOMICI D  E— ACCIDENT 

— INSTKUCT10N8. 

1.  An  amendment  to  a  motion  for  new  trial 
which  has  upon  It  an  entry  to  the  effect  that  it 
was  "allowed"  by  the  judge,  with  nothing  else 
to  indicate  au  approTal  of  its  grounds,  is  not 
aulficiently  verified  to  authorize  this  court  to 
deal  with  the  assignments  of  error  therein. 
Long  V.  Scanlan.  SI  S.  E.  436,  105  Ga.  424; 
Mcrritt  v.  Merritt,  38  S.  E.  973.  118  Ga.  569; 
Taylor  ▼.  Brown,  40  S.  B.  281,  114  Ga.  29©. 

2.  Where  the  main  theory  of  the  defense  of 
the  accused,  based  upon  the  evidence  and  upon 
his  statement,  was  that  he  shot  and  killed  the 
deceased  in  self-defense  as  the  deceased  was 
approaching  him  with  a  deadly  weapon,  and 
the  court  charged  fully  as  to  this  theory,  and 
in  his  statement  tiie  accused  further  stated  that 
the  shooting  was  an  accident,  there  was  no 
error  in  failing  to  cliarge  on  the  theory  of  ac- 
cident. Robinson  v.  State,  39  S.  E.  862,  114 
Ga.  66  (4).  The  charges  complained  of  were 
not  erroneous  for  any  of  the  reasons  assigned, 
and  the  evidence  authorized  the  verdict. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court,  Blchmond  coun- 
ty; E.  L.  Brlnson,  Judge.- 


Sol  Dann  was  convicted  of  murder,  and  be 
brings  error.    Afflimed. 

B.  B.  McOowen  and  A.  It.  Ftanldln,  tat 
plaintiff  In. error.  J.  8.  Beynolds,  SoL  (Sen, 
and  Boykin  Wright,  Atty.  Gen.,  for  the  State. 

PBB  OURIAM.    Jadgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  at 
sickness,  and  CANDLBB.  J.,  not  presiding. 


(U«  Oa.  418) 
DBEKINO  HABVESTEB  dO.  ▼.  THOMP- 

SON. 

(Siq>reme  Court  of  Georgia.    Oct  80.  1902.) 

DBFAULT-OPENINO-FAUiURB  TO   FIUS   AN- 
SWSRp-RBASONABLE  EXCUSE. 

1.  A  default  will  not  be  opened  at  the  in- 
stance of  a  defendant  unless  he  shows  a  "rea- 
sonable excuse"  for  failing  to  file  an  answer  at 
the  first  term;  that  is,  such  an  excuse  as  will 
justify. the  exercise  in  Ills  favor  of  a  sound  le- 
gal discretion. 

2.  An  order  passed  by  the  superior  court  in 
which-  a  petition  Is  filed,  allowing  the  defend- 
ant until  a  date  after  the  adjonmmeot  of  the 
appearance  term  within  which  to  file  an  answer, 
will  not,  when  the  plaintiff  did  not  consent  to 
the  passage  of  such  order,  afford  him  such  an 
excuse  as  is  referred  to  hi  the  preceding  note. 
The  court  had  no  power  to  pass  such  an  order, 
and  the  defendant  was  chargeable  witii  knowl- 
edge of  its  want  of  authority. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Madison  ooon- 
ty;  H.  M.  Holden,  Judge. 

Action  by  the  Deering  Harvester  OomiMUiy 
against  W.  H.  Thompson.  £t»m  an  order 
opening  a  default  Judgment  against  defend- 
ant, plaintiff  brings  error.    Reversed. 

Z.  B.  Uogers  and  J.  F.  h.  Bond,  for  plalntlS 
In  error.  John  E.  Gordon  ^nd  D.  W.  Mead- 
ow, for  defendant  in  error. 


COBB,  J.  The  Deering  Harvester  Compa- 
ny brought  suit  against  Thompson  in  the  sn- 
perlor  court  The  defendant  did  not  file  any 
plea  or  answer  at  the  appearance  term,  but 
at  that  term  au  order  was  iwssed  allowing 
him  60  days  within  which  to  file  a  plea. 
This  order  was  taken  without  the  consult  of 
the  plaintiff  or  its  attorneys.  The  defendant 
filed  a  plea  within  60  days  after  the  passage 
of  the  order,  but  after  the  adjournment  of 
the  appearance  term.  At  the  trial  term  the 
court  upon  motion  of  the  plaintiff,  struck 
the  defendant's  plea  upon  the  ground  that 
It  was  not  filed  in  time.  The  defendant 
thereupon  moved  to  open  the  default,  giving 
as  his  reason  for  so  doing  that  he  acted  un- 
der an  order  of  the  court,  which  was  held 
to  be  illegal  for  want  of  authority  in  the 
court  to  pass  It  The  presiding  Judge,  Hon. 
Paul  E.  Seabrook,  passed  an  order  opening 
the  default  and  allowing  the  defendant  to 
file  his  plea.    To  this  ruling  the  plaintiff  cc- 

f  1.  8m  Judgmtnt,  ToL  tO,  Cent.  Dig.  |  m. 
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cepted  pendente  Ute.  At  a  subsequent  term 
of  tbe  court  tbe  case  came  on  to  be  tried  be- 
fore Judge  Holden,  and  upon  motion  of  the 
defendant  a  nonsuit  was  awarded.  The  case 
is  here  upon  a  bill  of  ezceptlous  assigning  er- 
ror upon  the  ruling  of  Judge  Seabroolc  open- 
ing tbe  default,  and  upon  the  granting  of  a 
nonsuit  by  Judge  Holdeb. 

A  defendant  who  has  been  serred  with  a 
petition  aud  process  is  required  to  appear  at 
the  term  to  which  the  process  is  returnable 
and  make  his  defense  in  writing.  Civ.  CJode, 
{  5062.  When  the  defendant  fails  to  appear 
at  the  first  term,  the  case  is  in  default  Civ. 
Code,  S  5077.  The  court  has  no  authority  to 
extend  the  time  for  filing  a  plea  in  any  case. 
Where  tbe  defendant  has  filed  a  plea  in  due 
time,  and  objection  Is  made  to  such  plea  by 
the  plaintiff  on  the  call  of  the  appearance 
docltet,  the  court  may,  on  good  cause  shown, 
allow  a  reasonable  time,  in  his  discretion, 
for  the  maldng  and  filing  of  an  amendment 
to  the  plea.  Civ.  Code,  §  5015.  But  we  are 
aware  of  no  law  which  authorizes  the  court 
to  extend  the  time  for  filing  an  answer  be- 
yond the  appearance  term.  The  failure  of 
the  defendant  In  tbe  present  case  to  file  Ills 
answer  at  the  appearance  term  was  due  to 
his  reliance  upon  an  order  of  the  court 
which  was  illegal  for  want  of  authority  in 
the  court  to  pass  it  The  defendant's  reli- 
ance upon  this  order  was  the  result,  not 
of  a  mistake  of  the  law,  but  of  ignorance  of 
the  law;  and,  although  he  may  have  acted  In 
good  faith,  the  passage  of  the  order  cannot 
afford  him  any  reasonable  excuse  for  bis  fail- 
ure to  file  a  plea.  In  Brucker  v.  O'Connor, 
115  Ga.  95,  41  S.  E.  245,  ilr.  Chief  Justice 
Simmons,  In  referring  to  that  section  of  the 
Civil  Code  which  authorizes  the  Judge  to  open 
defaults  in  certain  cases  at  the  trial  term, 
says:  "While  this  section  [section  5072]  gives 
to  a  judge  a  broad  discretion,  it  does  not 
mean  that  he  can  act  arbitrarily,  but  that 
he  may  exercise  a  sound  and  legal  discretion. 
It  does  not  give  him  authority  to  open  a 
default  capriciously,  or  for  fanciful  or  In- 
sufiiclent  reasons.  'Elxcusabie  neglect'  does 
not  mean  gross  negligence.  It  does  not  mean 
a  willful  disregard  of  the  process  of  the  court, 
but  refers  to  cases  where  there  is  a  reason- 
able excuse  tor  failing  to  answer.  •  •  • 
The  Code  gives  a  Judge  no  authority  to  open 
a  default  after  the  term  has  passed,  for  rea- 
sons which  fall  short  of  a  reasonable  ex- 
cuse for  the  negligent  failure  to  answer." 
Bee,  also.  In  this  connection,  Kellam  v.  Todd, 

114  Ga.  9S1,  41  S.  B.  39;    Ingalls  v.  Lamar, 

115  Oa.  296,  41  S.  B.  573.  Reliance  upon  an 
order  of  court  which  Is  void  for  want  of 
authority  In  the  court  to  pass  it  is  certainly 
not  a  reasonable  excuse  for  a  failure  to  com- 
ply with  the  law.  The  court  erred  In  opening 
the  default 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  3.,  absent  on 
aoconnt  of  sickness. 


(116  Ga.  SZ2) 
WBLBOBN  V.  STATE. 
OILBS  V.  &AMB. 
(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

RAPB-BVIDBNClll— INSTRUCTIONS— ASSAULT 
WITH  INTBNT  TO   RAFB. 

1.  Other  than  as  dealt  with  in  the  headnote 
below,  none  of  tbe  grounds  of  the  motion  for  a 
new  trial  disclose  that  the  trial  judge  com- 
mitted any  error  sufilcient  to  set  aside  the  ver- 
dict. 

2.  Under  an  Indictment  charging  a  person 
with  rape,  a  verdict  finding  him  guilty  of  as- 
sault with  intent  to  commit  a  rape  is  unwar- 
ranted and  contrary  to  the  evidence,  when  it  ap- 
pears that  some  of  the  witnesses  testified  to  the 
full  accompiishmeDt  of  the  crim^  charged,  and 
none  of  them  to  an  assault  not  included  in  tbe 
perpetration  of  the  offense. 

3.  An  instruction  that  tbe  jury  might  so  find 
In  tills  case  was,  under  the  evidence,  erroneous. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Rabun  county  ;- 
J.  B.  Estes,  Judge. 

Sam  Welborn  and  William  Giles  were  con- 
victed of  rape,  and  separately  bring  error. 
Reversed. 

W.  S.  Paris  and  H.  H.  Dean,  for  plaintiffs 
In  error.  W.  A.  Charters,  Sol.  Gen.,  for  the 
State. 

LITTLE,  J.  Welborn  and  Giles,  with  two 
others,  were  Jointly  Indicted  in  the  superior 
court  of  Rabun  county,  charged  with  the  of- 
fense of  rape  on  the  person  of  one  Mary 
Queen.  The  two  plaintiffs  in  error  were  Joint- 
ly placed  on  trial,  and  the  Jury  returned  a 
verdict  finding  them  guilty  of  an  assault 
with  intent  to  commit  a  rape.  They  sepa- ' 
rately  moved  for  a  new  trial,  which  being 
overruled,  each  of  them,  by  separate  bills  of 
exceptions,  seek  to  have  the  verdict  rendered 
set  aside,  and  a  new  trial  granted.  Tbe  mo- 
tions for  a  new  trial  being  Identical,  and  jhe 
assignments  of  error  and  briefs  of  evidence 
the  same  in  all  respects,  the  cases  were  allow- 
ed to  be  presented  together  in  this  court, 
and  are  together  here  considered. 

1.  A  number  of  grounds  are  set  out  in  the 
motion  for  a  new  trial,  and  for  causes  as- 
signed in  two  of  these  a  new  trial  must  be 
ordered.  As  to  those  grounds  not  hereafter 
more  si)eciflcally  dealt  with,  we  find  on  ex- 
amination that  they  do  not  authorize  the  ver- 
dict to  be  set  aside.  In  this  number  It  is 
complained  that  the  court  erred  In  refusing 
to  allow  defendants*  counsel  to  prove,  on 
cross-examination  by  the  prosecutrix,  who 
was  the  woman  alleged  to  have  been  as- 
saulted, that  her  father  was  opposed  to  this 
prosecution.  Certainly  such  evidence  was  in- 
admissible, and  could  not  legally  affect  the 
question  In  issue,— whether  the  defendants 
were  guilty  as  charged.  It  Is  complained, 
also,  that  the  court  erred  in  charging  the  ju- 
ry in  relation  to  positive  and  negative  evi- 
dence. The  charge  of  the  court  was  found- 
ed on  section  985  of  the  Penal  Code,  which 
was  codified  from  the  decision  In  the  case  oi 
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Cobb  ▼.  State,  27  Oa.  848.  Tbere  waa  erl- 
dence  which  could  fairly  be  d^iomlnated  o«g- 
ative  evidence,  and  therefore  a  charge  as  to 
the  effect  and  weight  of  posltiTe  and  nega- 
tive evidence  waa  authorized.  While  the 
charge,  as  given,  la  supported  both  by  tbe 
language  of  the  Code  and  the  decision  refer- 
red to,  and  the  principles  enunciated  cannot 
be  characterized  as  unsound  In  law,  tbere 
are  yet  many  cases  In  which  such  principles 
would  not  be  applicable;  and,  when  they  are. 
It  should  always  be  understood  that,  in  con- 
sidering the  weight  of  positlTe  and  negative 
testimony,  much  depends  on  the  credibility 
of  the  witnesses  testifying.  The  object  to  be 
accomplished  Is  to  ascertain  the  truth  of  the 
Issues  being  tried,  and,  notwithstanding  the 
evidence  of  a  witness  who  swears  positively 
to  a  fact  la  rather  to  be  believed  than  that 
.  of  one  who  testifies  that  he  was  present  on 
the  occasion  and  did  not  see  or  bear  the  par- 
ticular thing  which  waa  the  subject-matter 
of  the  evidence,  yet  It  is  clearly  within  the 
province  of  the  jury.  In  judging  of  the  cred- 
ibility of  the  witnesses,  to  say  that  the  mat- 
ter or  thing  testified  about  did  not  happen; 
and  this,  too,  on  the  evidence  of  the  witness- 
es whose  evidence  might  be  characterized  as 
negative.  A  jury  are  not  bound  to  believe 
tbe  evidence  of  any  particular  witness,  when 
It  Is  contradicted  either  positively  or  by  cir- 
cumstances. While  they  are  not  authorized 
arbitrarily  to  disregard  the  evidence  of  any 
witness,  yet  it  is  their  duty  to  determine 
and  declare  the  truth  of  the  matter  In  Issue 
according  to  the  weight  and  value  wblcb  they 
place  on  the  whole  evidence.  As  to  the  ap- 
plication of  the  rules  in  relation  to  positive 
and  negative  evidence,  see  Innls  v.  State,  42 
Ga.  473.  That  portion  of  the  charge  which 
refers  to  the  Impeachment  of  witnesses  was 
not,  perhaps,  couched  in  language  particular- 
ly happy,  nor  was  it  positively  erroneous. 
It  would  have  been  well  to  have  omitted  so 
much  of  It  as  appears  in  the  eighth  ground 
of  the  motion,  but  it  cannot  be  said  either  to 
have  been  illegal  In  itself,  or  prejudicial  to 
the  defendants,  under  tbe  facts  of  tbe  case 
presented.  Tbere  was  no  request  on  the  part 
of  elthw  of  the  defendants  that  the  trial 
judge  should  Instruct  the  jury  as  to  tbe  cir- 
cumstances under  which  they  might  make  a 
separate  finding  as  to  either  one  of  the  de- 
fendants. They  were  Indicted  as  joint  per- 
petrators of  the  offense  charged.  They  did 
not  choose  to  sevw.  They  were  tried  to- 
gether under  evidence  which  was  practically 
the  same  as  to  each.  Had  either  of  the  de- 
fendants desired  an  addition  to  tbe  charge 
which  was  given,  be  should  have  requested 
It  Having  failed  to  do  so,  we  cannot  rule, 
under  tbe  facts,  that  tbe  judge's  failure  so 
to  charge  was  error.  Noue  of  the  grounds 
above  referred  to  disclose  an  error  sufficient 
to  set  aside  tbe  verdict 

2,  S.  Tbe  remaining  grounds  set  out  are 
'Mt  the  verdict  was  contrary  to  the  evidence, 
ind  that  the  trial  judge  erred  In  Instructing 


the  jury  that,  under  the  erldeace  In  tbe  eaae, 
they  could  find  the  defendants  guilty  of  an 
assault  with  Intent  to  commit  rape.  Tbe 
evidence  submitted  for  tbe  state.  If  true,  dis- 
closes the  commission  of  a  most  horrible  and 
outrageous  crime,  the  details  of  which  re- 
flect very  severely,  not  only  upon  the  morals, 
but  also  upon  tbe  civilization,  of  those  who 
participated  In  It  If  the  jury  believed  this 
evidence,  they  were  bound  to  find  that  the 
defendants  criminally  assaulted  the  prosecu- 
trix, and  each  had  forced  sexual  connection 
with  her  in  a  most  revolting  manner,  and 
therefore  were  guilty  of  the  offense  of  rape. 
The  evidence  for  the  defendants  tended  to 
show  that  neither  a  rape,  nor  an  assault 
with  Intent  to  commit  a  rape,  was  committed 
by  either  of  the  accused.  What  is  the  truth 
of  the  matter,  we,  of  course,  do  not  know, 
nor  is  it  our  province  to  determine;  bat.  It 
the  jury  believed  tbe  evidence  of  the  wit- 
nesses for  the  defendants,  tbe  verdict  under 
this  indictment  should  have  been,  "Not 
guilty."  No  evidence  was  had  as  to  any 
criminal  assault  save  that  which  was  In- 
cluded In  the  commission  of  tbe  rai>e.  of 
which  certain  witnesses  testified.  Therefore 
a  charge  that  the  jury  could,  under  the  evi- 
dence, find  the  defendants  guilty  of  an  as- 
sault with  Intent  to  commit  a  rape,  was  er- 
ror, for  It  Is  declared  In  section  19  of  the 
Penal  Code  that  "no  person  shall  be  convict- 
ed of  an  assault  with  Intent  to  commit  a 
crime,  or  of  any  attempt  to  commit  any  of- 
fense, when  It  shall  appear  that  the  crime  in- 
tended, or  the  offense  attempted,  was  actual- 
ly perpetrated  by  such  person  at  the  time  of 
such  assault,  or  in  pursuance  of  such  at- 
tempt" Tbe  plaintiffs  In  error  are  entitled 
to  have  this  rule  of  law  enforced  in  their 
favor.  And  as,  under  the  evidence,  tbe  jurr 
could  not  have  legally  found  them  guilty  of 
an  assault  with  intent  to  commit  rape,  an 
Instruction  that  they  had  this  power  waa 
error,  and  the  finding  made  thereunder  was 
contrary  to  law  and  the  evidence. 

Judgment  reversed.  All  the  justices  con- 
curring, except  tiUMFKIN,  P.  J.,  absent  on 
account  of  sickness,  and  GANDLEB,  J^  not 
presiding. 


OUOm.  555) 


PUIiLBN  T.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

OAMINQ— INDICTMENT— PROOF— BmROR  —  PAII<. 
URE  TO  BRING  UP  EVIDENCES-MO- 
TION  TO   DISMISS. 

1.  Moving  to  dismiss  a  writ  of  error  on  the 
ground  that  the  evidence  sent  np  in  the  record 
has  not  been  briefed  as  reqoired  by  law  la  not 
the  proper  manner  of  briuging  to  tiie  attenUoii 
of  this  court  an  apparent  failure  on  the  part  of 
the  plaintiff  in  error  to  make  a  bona  fide  effort 
to  meet  the  requirements  of  section  6528  of  the 
Civil  Code,  which  prescribes  how  the  evidence 
adduced  on  the  trial  of  a  case  in  the  court  below 
shall  be  presented  for  consideration  by  this 
court 

2.  An  accusation  in  which  three  named  per- 
sons are  jointly  charged  with  the  offense  mt 


Digitized  by  V^OOQIC 


CMD 


PULLBN  T.  STATE. 


776 


Samlng,  bot  In  which  there  b  no  allegation  tliat 
ley  participated  with  others  in  the  doine  of 
the  acts  therein  specified,  is  not  sastained  hy 
evidence  showing  merely  that  one  of  the  per- 
sons accnsed  ragaged,  with  other  parties  whose 
names  were  andiscioaed,  in  playing  for  money 
a  game  in  which  cards  were  nsed. 
(Syllabns  by  the  Comt.) 

Brror  from  city  court  of  WrightsvlUe;  V. 
B.  Robinson,  Judge. 

Bube  Pullen  was  convicted  of  gambling, 
and  brings  error.    Reversed. 

B.  I/.  Stephens,  and  E.  J.  Hawkins,  tac 
plaintiff  in  error.  B.  B.  Blonnt,  Sol.,  for  tite 
State. 


LITTIiE,  J.  The  plalntUt  in  error  was 
bronght  to  trial  In  the  city  court  of  Wrlghts- 
ville  upon  an  accusation  In  which  be,  Jamea 
H.  Wright,  and  Jim  Wright  were  Jointly 
charged  with  the  offense  of  gambling.  The 
trial  resulted  In  the  conviction  of  Pullen, 
who  brought  the  case  here  for  review  by  a 
bill  of  exceptions  in  which  complaint  is  made 
(1)  that  the  court  below  overruled  a  demur- 
rer to  the  accusation;  and  (2)  that  his  mo- 
tion for  a  new  trial  was  also  overruled. 
The  first  of  these  assignments  of  error  was 
not  insisted  upon  before  this  court.  As  to 
the  second,  we  have  reached  the  conclusion 
that  a  new  trial  should  have  been  granted 
on  the  ground  that  the  evidence  did  not  sup- 
port the  verdict  of  guilty.  Before  undertak- 
'  Ing  to  deal  with  the  case  upon  its  merits,  it 
is  necessary,  however,  for  us  to  dispose  of 
a  motion  made  by  counsel  for  the  state  to 
dismiss  the  writ  of  error. 

1.  This  motion  was  based  upon  the  ground 
that  "what  purports  to  be  a  brief  of  evi- 
dence In  said  case  Is  not  compiled  as  the 
law  directs,  and  not  briefed  as  required." 
As  was  pointed  out  In  the  case  of  Mining 
Co.  V.  Brown,  107  Ga.  264,  33  &  B.  73,  "It  Is 
not  the  proper  practice  to  move  to  dismiss 
a  writ  of  error  on  the  ground  tiiat  the  evi- 
dence has  not  been  briefed  as  required  by 
law."  We  have,  however,  examined  the 
brief  of  evidence  sent  up  In  the  record  l>e- 
fore  us,  with  a  view  to  determining  whether 
or  not  a  bona  fide  effort  was  made  to  com- 
ply with  the  requirements  of  section  5528  of 
the  Civil  Code,  and  hare  reached  the  conclu- 
sion that  there  has  been  a  substantial  com- 
pliance therewith,  as  regards  the  manner  In 
which  the  testimony  delivered  at  the  trial 
was  briefed.  This  being  so,  we  will  pass  to 
a  consideration  of  the  question  whether  or 
not  the  state  made  out  the  charge  against  the 
plaintiff  in  error  which  was  set  forth  in  the 
accusation. 

2.  Only  one  witness  was  introduced  by  the 
state.  He  testified  that  he  knew  Rube  Pul- 
len, and  "saw  him  gambling  some  time  in 
May,  1902,  *.  •  •  at  Smith  &  Rowland's 
mill."  The  witness  fully  described  the  man- 
ner In  which  the  game  he  saw  played  was 
conducted  by  Pullen  and  the  parties  with 
whom  he  was  gaming,  but  did  not  give  the 


names  of  any  of  the  persons  who  participat- 
ed with  Pullen  in  his  forbidden  pastime.  It 
seems  that  the  witness  was  unable  to  state 
who  any  of  these  persons  were,  for  upon 
cross-examination  he  said:  "There  was  sev- 
eral others  In  the  game.  Don't  remember 
who  ail."  Certain  it  is  that  he  did  not  men- 
tion either  James  H.  Wright  or  Jim  Wright 
as  being  participants  in  the  game,  or  even 
state  that  eith^  of  them  was  present  Was 
this,  then,  the  occasion  referred  to  in  the 
accusation,  when  "the  said  Rube  Pullen, 
James  H.  Wright,  and  Jim  Wright,  •  •  • 
on  the  15th  day  of  June,  1902,  did  then  and 
there  unlawfully  and  with  force  and  arms 
play  and  bet  for  money,  or  other  thing  of 
value,  at  a  game  played  with  cards"?  We 
cannot  ourselves  undertake  to  say,  nor  do 
we  think  the  Jury  were  authorized  to  Indulge 
In  any  specujation  on  the  subject  It  was 
not,  of  course,  incumbent  on  the  state  to 
show  that  the  unlicensed  performance  In 
which  Pullen  was  alleged  to  have  taken  part 
occurred  on  the  precise  date  named  in  the 
accusation.  Chapman  v.  State,  18  6a.  736. 
But  it  was  Indispensably  necessary  that  the 
charge  against  him  should  have  i>een  sup- 
ported by  at  least  some  proof  of  the  drama- 
tis persouK.  To  have  established  the  fact 
that  PuUen  played  with  other  gamesters,  of 
whom  either  James  H.  Wright  or  Jim  Wright 
was  one,  would  have  l>een  all-sufiiclent. 
Grant  v.  State,  89  Ga.  391,  15  S.  E.  488. 
As  this  was  not  done,  however,  the  present 
case  is  controlled  by  the  decision  pronounced 
by  this  court  In  Woody  v.  State,  113  Ga.  927, 
928,  39  S.  E.  297,  wherein  one  of  the  reasons 
assigned  for  holding  that  the  "evidence  did 
not  warrant  a  verdict  of  guilty"  was  that 
"there  was  no  proof  whatever  that  the  ac- 
cnsed ever  played  any  game  of  any  descrip- 
tion with  any  one  or  more  of  the  persons 
named  as  codefendants  In  the  accusation." 
It  is  to  be  noted  that  the  accusation  now  un- 
der consideration  did  not  charge  that  Pullen 
ever  played  with  persons  other  than  James 
H.  Wright  and  Jim  Wright,  so  it  is  not  to 
be  Inferred  that  the  state  sought  to  bring 
him  to  trial  for  engaging  in  an  Illegal  enter- 
prise of  greater  scope  or  moment  than  a' 
three-handed  game.  Accordingly,  the  con- 
viction cannot  be  upheld  upon  the  idea  that 
the  case  at  bar  falls  within  that  class  of 
cases  cited  approvingly  In  the  recent  case  of 
Martin  v.  State,  115  Ga,  255,  41  S.  B.  576,  In 
which  this  court  held  that  "where,  under  an 
Indictment  charging  two  named  persons,  to- 
gether with  others,'  with  the  offense  of  riot 
one  of  the  persons  named  was  convicted,  and 
the  other  acquitted,  the  conviction  will  be 
upheld  when  the  evidence  shows  that  any 
other  person  capable  of  committing  the  crime 
participated  with  the  person  convicted  In 
the  criminal  acts  charged  in  the  Indictment" 
Our  conclusion,  therefore,  is  that  Pullen  was 
not  shown  to  be  guilty  of  the  specified  chargre 
made  against  him.  Indeed,  if  credit  is  to 
be  given  to  his  statement  made  at  the  trial, 
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that  be  "don't  gamble"  at  all,  and  "waa  not 
at  tbe  mQl  at  the  time"  referred  to  by  the 
TdtnesB  (or  the  state,  an  Innocent  man  has 
been  foimd  guilty  of  doing  an  unlawful  act, 
with  tbe  commlaelon  of  which  be  has  never 
been  by  the  state  even  accused. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  OANDIJSR,  J.,  not 
presiding. 


(116  Ga.  4S1) 

WHBLCHEIi  V.  OAINESVILLB  ft  D.  BLBO- 
TRIG  RY.  CO. 

(Supreme  Court  of  Georgia.     Oct  80,  1902.) 

TRIAI<— INSTRUCTIONS— PAILiURB  TO  PRESENT 
PHASE  OF  DEFENSE— PRESCRIPTION— RIGHT 
TO  MAINTAIN  DAM— BVIDBNCB. 

1.  A  ground  in  a  motion  for  a  new  trial  to  the 
effect  tnat  the  court  erred  In  admitting  in  evi- 
dence, over  the  objectiou  of  counsel,  a  plat  re- 
ferred to  iu  the  testimony  of  a  witness,  cannot 
be  considered,  when  a  copy  of  the  plat  is  not  at- 
tached to  the  motion,  or  set  out  or  explained  in 
any  way,  save  only  by  reference  to  the  brief  of 
evidence,  and  when  it  does  not  appear  what  ob- 
jections were  made  to  the  trial  judge,  and  over- 
ruled by  him. 

2.  Sayings  of  a  person  in  possession  of  real 
estate,  or  some  interest  therein,  ought  not  to 
be  admitted  against  another,  unless  it  appears 
that  this  other  claims  through  or  under  him,  or 
stands  in  privity  with  him;  these  declarations 
not  being  ottered,  apparently,  to  prove  adverse 
possession  ou  the  part  of  the  person  making 
them.  When  such  declarations  are  offered,  it 
is  material  to  show  accurately  or  approximately 
when  they  were  made. 

3.  While  a  party  cannot  complain  of  the  fail- 
ure of  the  court  to  give  in  charge  to  the  jury  a 
request  not  in  writing,  he  can  complain,  without 
any  request  hariug  been  made  at  all,  of  the  fact 
that  the  court  has  not  presented  with  reason- 
able fullness  and  clearness  (if  this  t>e  trne) 
a  material  and  substantial  contention  made  by 
him.  (a)  When  a  defendant  claims  that  he 
had  a  prescriptive  right  to  maintain  a  mill- 
dam  attached  to  land  claimed  by  the  plain- 
tiff (that  is,  that  he  enjoyed  an  easement  of 
this  kind  as  to  the  plaiutifTi  land),  and  the 
charge,  in  its  entirety,  while  dealing  with  pre- 
scription, does  not  present  tiiis  specific  defense, 
certainly  not  with  reasonable  fullness  and  clear- 
ness, the  error  is  material,  in  the  light  of  tbe 
pleadings  and  the  evidence  in  this  case. 

4.  It  is  error  for  the  court  to  charge  that  per- 
missive possession  cannot  ripen  into  a  presmp- 
tive  title  until  the  defendant  asserting  this  pos- 
session first  surrenders  possession,  and  turns  it 
over  to  the  other  party,  and  claims  it  adverse- 
ly. This  is  putting  a  burden  upon  the  defend- 
ant which  the  law  does  not  impose  in  a  case 
like  that  now  before  the  court. 

5.  It  is  error  for  tbe  court  to  charge  that  in 
order  for  tbe  defendant  to  acquire  prescriptive 
title  to  an  easement,  such  as  the  rignt  to  mam- 
tain  a  dam,  he  must  have  kept  the  dam  at  a 
certain  place,  and  "just  so  high,  and  no  higher," 
for  over  20  years.  This  error  becomes  more 
material  when  the  court  subsequently  charges 
the  jury  that,  where  the  defendant  claimed  a 
prescriptive  right  to  a  dam,  they  must  be  satis- 
fied from  the  evidence  "that  be  claimed  a  dam 
at  a  certain  place,  of  a  certain  height,  and  with 
certain  privileges,  for  the  full  term  of  twenty 
years." 


(Syllabus  by  the  Court.) 


f  4.  See  Adv«na  Fonesilon,  vol.  1,  Cent   Dig.  | 


Brror  fiom  snpeilor  tonrt,  Hal!  eoimty; 
J.  B.  Estes,  Jndg& 

Action  by  the  OainesvIIle  ft  Dahlonega 
Electric  Railway  Company  against  A.  & 
Whelcbel.  Judgment  for  plaintiff,-  and  de- 
fendant brings  error.    Reversed. 

Geo.  K.  Looper,  for  plaintiff  in  error.  O. 
J.  Lilly,  for  defendant  In  error. 

ADAMS,  J.  Tbe  defendant  in  the  court  be- 
low, who  is  the  plaintiff  In  error  here,  claim- 
ed a  prescriptive  right  to  maintain  a  mill- 
dam  attached  to  the  land  claimed  by  tbe 
plaintiff.  The  plaintiff  obtained  a  verdict 
and  judgment  perpetually  enjoining  tbe  de- 
fendant from  maintaining  bis  dam  at  that 
place,  and  this  bill  of  exceptions  is  filed  to 
the  Judgment  of  tbe  court  below  overrtiling 
the  defendant's  motion  for  a  new  trlaL 

Several  objections  to  tbe  admission  of  evi- 
dence made  In  the  motion  for  a  new  trial  can- 
not be  conaldered  by  this  conrt,  because  the 
rule  of  practice  indicated  in  the  first  bead- 
note  bas  not  been  observed.  It  is  important 
that  the  motion  for  new  trial  Itself  show  In 
substance  the  document  objected  to,  and 
that  It  do  not  refer  tbe  court  to  a  brief 
of  evidence  for  tbe  purpose  of  ascertaining 
tbe  contents  or  effect  of  tbe  document.  It 
is  particularly  necessary  that  a  motion  state 
what  the  objections  to  the  admissibility  of 
evidence  were,  and  that  these  objeptiona 
were  presented  to  tbe  trial  judge. 

We  need  not  deal  more  specifically  than  we 
bave  done  in  the  beadnotes  with  what  we 
concave  to  be  material  errors  In  tbe  charge 
of  tbe  court  As  said  by  this  conrt  In  the 
case  of  Baker  v.  McGnire,  S3  Ga.  247:  "Tbe 
rule  seems  equally  well  settled  that  the  ca- 
pacity of  the  dam  from  its  height  Is  tbe  meas- 
ure of  ttie  easement  •  •  •  He  [referring 
to  tbe  mill  owner]  has  a  right  to  repair  bis 
dam  and  build  a  better,  though  not  a  high- 
er, one."  See,  also,  Washb.  Easem.  top  page 
IC^  Under  tbe  charge  of  the  court,  in  or- 
der to  sustain  tbe  defendant's  defense,  it 
would  have  been  necessary  for  tbe  Jaiy  to 
bave  found  that  tbe  height  of  the  dam  bad 
never  at  any  time  varied,— become  even  less 
than  that  claimed  by  tbe  defendant  We  do 
not  tliink,  after  a  careful  reading  of  the 
record,  that  tbe  general  charge  cured  tbe  de- 
fects pointed  out  iu  the  headnotee,  and  com- 
plained of  in  tbe  motion  for  a  new  trlaL 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent  on 
account  of  siclcness. 


MACK  V.  STATa 

(Supreme  Ck>urt  of  Georgia.     Nov.  12,  1902.) 

INTOXIOATINO  LIQUORS-ILLBOAL  SAUB- 
BVIDBNCB. 

1.  On  the  trial  of  one  charged  with  having 
violated  the  law  by  illegally  selling  Intoxicating 
liquor,  proof  that  the  accused  received  money 
from  another  person,  accompanied  with  a  re- 
quest to  procure  whisky  tor  the  latter,  and 
shortly  thereafter  delivered  whisky  to  sneb  per- 
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sou,  puti  the  onus  on  the  defendant  of  explain- 
ing wh«r«,  how,  and  from  whom  he  got  the  liq- 
uor (Grant  t.  State,  13  8.  B.  654,  87  Ga.  265); 
and,  if  the  explanation  offered  hy  him  ii  sup- 
ported only  by  his  own  statement  the  jury,  If 
they  believe  it  to  be  a  mere  subterfuge  to  cover 
up  an  illegal  sale-  by  himself,  are  authorized  to 
find  him  guilty  (White  ▼.  State,  19  8.  B.  49,  W 
Ga.  47). 

2.  There  was  no  evidence  whatever  in  the  rec- 
ord to  support  the  grounds  of  the  motion  for  a 
new  trial  based  upon  alleged  newly  discovered 
evidence. 

(Syllaboa  by  the  GonrtJ 

Error  from  city  court  of  SandersTllIe;  P. 
R-  Taliaferro,  Judge. 

Madison  Mack  was  convicted  of  violating 
the  liquor  law,  and  brings  error.    Affirmed. 

A.  W.  Bvaiia,  for  plaintiff  In  error.  Qna 
H.  Howard,  ScL  pro  tem.i  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
Icknera.    OAJIDLBK,  J.,  not  presiding. 


016  Ga.  473) 

AEBRMAN  t.  FORD. 

(Supreme  Court  of  Georgia.    Oct  90,  1902.) 

QUO    WABRANTO— TRIAlr-RBYIBW-CITIBS- 
MAYOR. 

1.  Where,  la  a  quo  warranto  case,  the  trial 
Judge  renders  a  judgment  against  the  petitioner, 
containing  a  recital  touching  an  agreement  be- 
tween counsel,  afterwards  sets  aside  this  judg- 
ment on  the  ground  that  a  dispute  had  arisen 
as  to  the  terms  of  the  agreement  and  then  pro- 
ceeds to  hear  the  case,  and  rendered  another 
judgment  against  the  petitioner  (all  of  this  oc- 
curring on  the  same  day),  it  does  not  appear 
that  the  setting  aside  of  the  first  Judgment 
could  have  done  petitioner  any  harm. 

2.  Even  if  the  setting  aside  of  the  first  judg- 
ment was,  as  claimed  by  the  plaintiff,  beyond 
the  power  of  the  judge,  and  harmful  to  the 
plaintiff,  his  remedy  to  review  this  decision  was 
to  apply  for  a  mandamus  to  compel  the  judge  to 
sign  a  bill  of  exceptions  to  the  first  judgment  In 
the  event  of  his  refusal  to  do  so. 

3.  Assuming  that  a  school  commissioner  of  the 
city  of  Cartersville  is  a  municipal  officer,  with- 
in the  meaning  of  the  law  embodied  in  section 
739  of  the  Political  Code,  as  amended  by  the 
act  approved  December  21,  1890  (Acts  1889,  p. 
26;  Van  Epps'  Supp.  S  6132),  the  Judgment  of 
the  court  below  in  favor  of  the  respondent  was 
right  if  only  because  the  mayor  of  the  city  of 
Cartersville  is  not  embraced  within  the  words 
"councilmen  and  aldermen." 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
A.  W.  Fite,  Jndge. 

Quo  warranto  by  F.  M.  Ford  against  Wal- 
ter Akerman.  Judgment  for  respondent,  and 
complainant  brings  emnr.    Affirmed. 

Akerman  &  Akerman,  for  plaintiff  in  er- 
ror. John  W.  &  Paul  F.  Akin,  for  defendant 
In  error. 

ADAMS,  J.  Without  elaborating  the  points 
decided  in  the  first  two  headnotes,  we  affirm 
the  Judgment  of  the  court  below  for  the 
reason  stated  In  tbe  third  headnote.  It  Is 
not  necessary  for  us  to  decide  In  this  case 


whether  or  not  a  school  commissioner  of  tbe 
city  of  Cartersville  Is  a  municipal  officer, 
within  the  meaning  of  the  legislation  invok- 
ed by  the  plaintiff  In  error.  It  appears  that 
tbe  plaintiff  in  error  complains  because,  while 
the  defendant  in  error  was  mayor  of  tbe  city 
of  Cartersville,  he  was  elected  to  the  office 
of  school  commissioner,  although,  it  is  con- 
tended, be  was  ineligible,  under  tbls  law,  to 
bold  that  office.  In  our  opinion,  the  words 
"councilmen  and  aldermen"  do  not  embrace 
the  mayor  of  a  city.  It  was  not  claimed  In 
the  argument  and  is  not  In  the  brief  for 
plaintiff  in  error,  that  there  Is  any  Incompati- 
bility between  the  two  offices.  The  case  is 
based  upon  tbe  law  embodied  in  section  73S 
of  the  Political  Code,  as  amended  by  the  act 
of  December  21,  1899  (Acts  1899,  p.  26;  Van 
Epps"  Supp.  §  6182),  which  law  was  orig- 
inally passed  In  1889  (Acts  1889,  p.  181),  un- 
der a  title  which  reads  as  follows:  "An  act 
to  declare  councilmen  and  aldermen  of  towns 
and  cities  ineligible,  during  their  term  of  of- 
fice, to  any  other  municipal  office  in  said 
towns  and  cities."  Commonly  and  colloquial- 
ly, when  we  speak  of  a  councilman  or  alder- 
man, we  do  not  refer  to  a  mayor.  The  char- 
ter of  the  dty  of  Cartersville  to  be  found  In 
Acts  1872,  p.  179  et  seq.,  seema  to  preserve 
this  distinction.  For  example.  In  section  15 
of  the  Incorporating  act  it  Is  provided  that 
the  city  shall  be  laid  off  "Into  four  wards, 
and  each  ward  shall  be  entitled  to  two  alder- 
men— all  of  whom,  and  as  well  the  mayor  of 
said  city,  to  be  elected  by  general  tickets- 
all  voters  voting  for  such  candidates,  not  ex- 
ceeding eight  aldermen  and  a  mayor,  as  they 
desire."  The  mayor  and  councilmen  may  to- 
gether form  the  governing  power,  and  there- 
fore no  legislation  can  be  had  without  the 
presence  and  concurrence  of  the  mayor;  but 
It  does  not  follow  from  this  that  the  mayor 
Is  a  councilman,  or  that  tbe  councilman  is  a 
mayor.  In  the  first  volume  of  bis  work  on 
Municipal  Corporations  (section  273),  Mr.  Dil- 
lon says:  "Where  the  power  to  legislate  for 
the  corporation  Is  vested  In  'the  mayor  and 
coimcllmen,'  the  council  by  itself  cannot  legis- 
late, but  must  act  In  conjunction  with  the 
mayor.  In  deciding  the  point  the  court  ob- 
serves: 'If  a  simple  resolution  [instead  of  an 
ordinance]  would  be  sufficient  yet,  before  it 
would  have  any  validity,  it  would  necessarily 
have  to  be  signed  by  the  mayor,  as  a  part 
of  the  lawmaking  power.  The  co-ordinate 
action  of  both  Is  required.' "  Tbe  phrase- 
ology and  spirit  of  the  law,  instead  of  em- 
bracing the  mayor,  suggests  the  contrary 
view.  Under  its  terms,  it  does  not  apply  to 
any  mimlclpal  office  filled  by  appointment  of 
the  mayor.  As  tbe  mayor  could  not  appoint 
himself,  tbe  result  of  the  view  which  would 
embrace  the  mayor  within  the  inhibition 
would  be  that  in  a  certain  character  of  mu- 
nicipal offices  (those  filled  by  appointment), 
the  law  would  not  apply  to  a  councilman  or 
alderman,  but  would  apply  to  the  mayor  In 
all  cases.    The  fact  that  tbe  appointees  a 
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the  mtjat  are  expressly  excepted  Is,  we 
tbink.  Inconsistent  with  the  construction  of 
the  act  urged  by  the  plaintiff  In  error. 

Judgment  afiOrmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  od 
account  of  sickness. 


(116  Ga.  446) 

Mccormick  harvesting  ^aoh.  oo.  t. 

ALLISON  et  al. 

(Snpreme  Oonrt  of  Georgia.     Oct  30.  1902.) 

SAliKS-AOENT'S  WARRANTrBS— RBITURN  OP 
GOODS. 

1.  Where  a  written  contract  for  the  sale  of 
a  machine  specified  the  warranties  undertaken 
by  the  seller,  and  stipulated  that  no  warranties 
other  than  those  expressly  stated  In  the  contract 
should  be  binding  on  him,  he  was  not  respon- 
sible for  an  additional  warranty  subsequently 
made  by  his  agent;  and,  upon  the  trial  of  an 
action  bronght  by  the  seller  against  the  pnr- 
chaser  for  the  price  of  the  machine,  evidence  of 
snch  warrant  made  by  the  tigeat  was  inadmis- 
sible. 

2.  Where  such  a  contract  stipulated  that:  "If 
npon  one  day's  trial  the  machine  should  not 
work  well,  the  purchaser  shall  give  immediate 
notice  to  Lthe  seller  and  his  agent],  and  'allow 
time  to  send  a  person  to  put  It  in  order.  If  it 
cannot  then  be  made  to  work  well,  the  purchas- 
er shall  return  it  at  once  to  the  agent  of  whom 
he  received  it,  and  all  cash  and  notes  received 
in  settlement  will  be  refunded.  •  •  •  Fail- 
ure to  *  *  *  return  the  machine  as  agreed 
shall  be  deemed  an  acceptance  of  the  machine 
by  the  purchaser," — held,  that  upon  the  failure 
of  the  machine  to  work  well,  and  failure  of  the 
seller,  upon  proper  notice,  to  have  it  put  in 
order,  a  notice  by  the  purchaser  to  the  agent  of 
the  seller  that  the  machine  was  held  subject  to 
the  seller's  order  was  not  a  compliance  with 
the  terms  of  the  contract,  and  did  not  relieve 
the  purchaser  from  liability  for  the  price  of  the 
machine,  when  it  did  not  appear  that  the  seller 
or  his  agent  ever  took  possession  or  control  of 
the  machine  in  pursuance  of  snch  notice. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Gordon  county; 
A.  W.  Flte,  Judge. 

Action  by  the  McCormick  Harvesting  Ma- 
chine Company  against  Nathan  Allison  and 
another.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Starr  &  Erwin,  for  plaintiff  in  error.  Har- 
klns  &  Dodd,  for  defendants  in  error. 

FISH,  J.  Suit  was  brought  in  a  Justice's 
court  by  the  McCormick  Harvesting  Machine 
Company  against  Nathan  Allison  and  Frank 
Walraven  on  one  of  a  series  of  notes  given 
by  the  defendants  to  the  plaintiff  for  the  pm> 
chase  price  of  a  com  binder.  Upon  a  trial 
by  Jury,  a  verdict  was  rendered  for  the  de- 
fendants. Plaintiff  sued  out  a  certiorari,  and 
to  a  Judgment  of  the  superior  court  overrul- 
ing the  same  It  excepted.  It  was  in  evidence 
before  the  Jury  that  the  defendants  signed  a 
printed  order  for  the  machine,  directed  to 
tlie  plaintiff.  This  order  contained  the  fol- 
lowing agreement:  "Machine  is  to  be  war- 
ranted, as  per  warranty  on  the  back  of  this 
order,  without  condition  or  erasure,  a  copy 
of  which    •    •    •    we  have  this  day  receiv- 


ed and  accepted."    On  Oie  back  of  the  ot8st 

was  the  following:  "Machine  Warranty. 
This  machine  is  warranted  to  be  well  made, 
of.  good  material,  and  durable  with  proper 
care.  If  upon  one  day's  trial  the  machine 
should  not  work  well,  the  purchaser  shall 
give  Immediate  notice  to  said  McCormick 
Harvesting  Machine  Co.  and  their  agent,  and 
allow  time  to  send  a  person  to  put  it  in  order. 
If  It  cannot  then  be  made  to  work  well,  the 
purchaser  shall  return  it  at  once  to  the  agent 
of  whom  he  received  It,  and  all  cash  and  notes 
received  in  settlement  will  Ije  refunded. 
Continuous  use  of  the  machine,  or  use  through 
harvest  season,  or  failure  to  notify  the  Mc- 
Cormick Harvesting  Machine  Co.  or  their 
agent,  or  to  return  the  machine  as  agreed, 
shall  be  deemed  an  acceptance  of  the  ma- 
chine by  the  purchaser.  No  agreement  or 
warranty  other  than  that  printed  in  this  oi^ 
der  is  binding  on  the  McCormick  Harvesting 
Machine  Company." 

1.  One  of  the  complaints  made  by  the  cer- 
tiorari was  that  the  magistrate  erred  In  al- 
lowing Nathan  Allison,  one  of  the  defend- 
ants, to  testify,  over  plalntlfTs  objection,  that 
Black  and  Yancey,  agents  for  the  plaintiff, 
guarantied  that  the  machine  would  cut  and 
bind  a  designated  "piece"  of  "high  tangled 
com."  The  objections  urged  were  that  the 
contract  between  the  plaintiff  and  the  de- 
fendants specified  the  only  express  warranty 
for  which  the  plaintiff  should  be  bound,  and 
that  the  agents  could  not  bind  their  princi- 
pal by  a  warranty  made  after  the  sale  of  the 
machine.  We  think  the  objections  were  well 
taken,  and  that  the  testimony  should  have 
been  excluded.  The  defendants  ~ci  express- 
ly agreed  in  the  contract  signed  by  them 
that  no  agreement  or  warranty  other  than 
that  specified  In  the  contract  should  be  bind- 
ing upon  the  plaintiff,  and  therefore  it  was 
not  permissible  for  them  to  prove  that  plain- 
tiff's agents  made  any  other  warranty.  More- 
over, this  guaranty  or  warranty  that  AlIIsoD 
testified  was  made  by  the  agents  of  the  plain- 
tiff appeared  to  have  been  made  after  the 
sale  of  the  machine,  and  could  not,  there- 
fore, have  been  a  part  of  the  contract  of 
sale. 

2.  One  of  the  contentions  of  the  defend- 
ants insisted  upon  before  the  Jury  was  that 
the  machine,  after  repeated  trials,  failed  to 
do  good  work;  that  plaintiff,  after  being 
notified  in  accordance  with  the  cmtract,  fail- 
ed to  put  the  machhie  in  order;  and  that 
thereupon  the  defendants  returned  the  same 
to  the  plaintiff's  agent  and  were  therefore 
not  liable  for  Its  price.  The  only  evidence 
bearing  upon  the  question  of  the  return  of  tbe 
machine  was  the  testimony  of  Nathan  Alli- 
son, one  of  the  defendants,  and  A.  T.  Black, 
the  agent  of  the  plaintiff  through  whom  Che 
machine  was  sold.  Allison  testified  that, 
after  plaintiff  failed  to  make  the  machine 
work  well,  "he  then,  next  week,  notified  Mr. 
Black  that  the  machine  was  subject  to  his 
orders,  and  that  after  a  few  days  Mr.  A.  T. 
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Black  was  ont  at  Us  father's  house,  and 
told  him  to  mn  the  machine  under  the  shelter 
there  at  his  father's  barn."  Black  testified 
"that  defendants  never  at  any  time  returned 
or  tendered  to  me  the  machine  sold  to  them"; 
that  late  In  the  fall  he  was  at  J.  T.  Allison's 
and  told  defendants  that  they  ought  to  put 
the  machine  under  shelter,  whether  they 
gained  the  suit  or  not  Assuming,  as  we 
must  In  passing  upon  the  question  under  con- 
sideration, that  Allison's  testimony  was  true, 
it  was  wholly  Insufficient  to  authorize  the 
Jury  to  find  that  the  machine  was  returned  to 
the  plaintiff  or  its  agents.  It  will  be  noted 
that  Allison  did  not  testify  that  the  machine 
was  ever  placed  under .  the  shelter,  as  he 
claimed  Black  directed;  and,  In  view  of  this 
fact  Black's  testimony  that  the  defendants 
never  returned  the  machine  to  him  was  not 
In  conflict  with  what  Allison  swore.  There 
was  no  evidence,  then,  hefore  the  Jury,  that 
Black  or  any  agent  of  the  plaintiff  ever  had 
any  kind  of  possession  or  control  over  the 
machine  after  It  was  sold  to  the  defendants. 
Indeed,  so  far  as  the  evidence  disclosed  to 
the  contrary,  the  defendants  had  possession 
of  the  machine  when  the  case  was  tried. 
If  the  machine  failed  to  work  well,  and  the 
plaintiff,  after  being  notified  of  this  fact  In 
accordance  with  the  contract  failed  to  make 
It  do  good  work,  then  the  defendants  were 
bound,  under  the  terms  of  the  contract  to 
return  the  machine  at  once  to  the  agent  of 
whom  they  received  it;  and,  as  they  failed 
to  show  that  they  did  this,  then  they  should 
have  been  held,  In  accordance  with  their  con- 
tract, to  have  accepted  the  machine,  and  been 
made  liable  for  the  note  given  for  part  of 
its  purchase  price. 

The  certiorari  should  have  been  sustained, 
because  the  magistrate  erred  In  admitting  the 
testimony  referred  to  In  the  first  division  of 
this  opinion,  and  because  the  verdict  was 
without  evidence  to  support  it 

Judgment  reversed.  All  the  Justices  con- 
cnrring,  except  LUMPKIN,.  P.  J.,  absent  on 
•cconnt  of  sickness. 


(116  Oa.  636) 

SOMEntS  et  a!,  t.  STATB. 
(Supreme  Court  of  Oeorgla.    Nov.  12,  1902.) 

HOMICIDE— NEW   TRIAl.— NEWLY   DISCOVHRHD 
EVIDENCE-OBJECTIONS— ADMISSIONS. 

L  There  was  no  merit  in  the  Kronnd  of  the 
motion  for  a  new  trial  based  on  alleged  newly 
discovered  evidence,  as  such  evidence  was  mere- 
ly cnmnlative,  and  the  accused  made  no  effort 
whatever  to  have  it  upon  the  trial,  though 
knowing  of  Its  existence  prior  thereto. 

2.  Tlut  a  juror's  name  is  not  on  the  jury  list 
or  lu  the  jury  box  is  not  cause  for  a  new  trial; 
bein^  an  objection  propter  defectum,  It  should 
be  discovered  and  urged  '  f^fore  verdict.  Brown 
V.  States  81  8.  B.  55T,  105  Ga.  640,  and  cases 
cited. 

3.  An  assignment  of  error  upon  the  refusal  of 
the  court  to  rule  out  certain  evidence  should 
specify  the  ground  upon  which  the  'motion  to 
rule  ont  was  based.    Merely  assigning  reasons 
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In  a  motion  f«r  a  n«w  trial  why  the  evidence 
Bhoul4  have  been  mied  out  will  not  suffice.  It 
not  appearing  that  such  reasons  were  presented 
to  the  court  when  the  motion  to  rule  ont  was 
made. 

4.  ITpon  the  trial  of  two  persons  charged  with 
murder,  it  was  competent  to  show  that  shortly 
after  the  homicide  one  of  the  accnsed  said  "he 
had  killed  a  fellow,"  and  that  the  other  said 
"he  had  killed  a  negro";  It  appearing  that  the 
person  alleged  to  have  been  killed  was  a  negro. 

6.  There  was  evidence  authorizing  the  charg9 
to  the  effect  that  if  the  accnsed  acted  together, 
having  for  their  common  purpose  the  intent  to 
take  the  life  of  the  person  killed,  then  each 
would  he  respousihle  for  the  act  of  the  other  in 
carrying  out  such  common  purpose. 

6.  The  court  fairly  stated  the  contentions  of 
the  state  and  the  accused,  the  evidence  warrant- 
ed the  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Screven  county; 
B.  D.  Evans,  Judge. 

Henry  Somers  and  another  were  convicted 
of  crime,  and  bring  error.    Affirmed. 

White  &  Boykin  and  A.  S.  Anderson,  for 
plaintiffs  in  error.  B.  T.  Rawllngs,  Sol.  Oen., 
and  Boykin  Wright,  Atty.  Oen.,  for  the  State. 

P£m  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
•icknesB.    CANDLBB,  J.,  not  presiding. 


(U6  Qa.  683) 
SIMMONS  ▼.  STATB. 
(Supreme  Court  of  Oeor^a.    Nov.  18,  1902.) 

HOMICIDE— TRIAL— POSTPONEMENT  —  ABSENT 
WITNESSBS-CONFESSIONS— INSTRUCTIONS. 

1.  Postponements  of  trials  rest  iu  the  sound 
discretion  of  the  trial  judge.  It  does  not  ap- 
pear that  this  discretion  was  abused  in  the 
present  case. 

2.  Where,  npon  the  call  of  a  criminal  case  to 
be  set  for  trial,  the  accused  being  unable  to 
employ  counsel,  the  court  appointed  a  "junior 
and  inexperienced  member  of  the  bar"  to  repre- 
sent him,  and  npon  the  trial,  and  before  the 
same  was  entered  into,  the  court,  ex  mero  motu, 
appointed  an  "attorney  of  experience  and  abil- 
i^"  to  aid  In  the  defense,  and  both  of  the  at- 
torneys represented  the  accnsed  throughout  the 
trial,  he  had  "the  privilege  and  benefit  of  coun- 
sel," as  guarantied  him  by  the  constitution  of 
this  state. 

3.  Even  If  a  failure  to  charge  upon  the  law  of 
confessions,  in  the  absence  of  a  request  to  so 
charge,  be  cause  for  a  new  trial,  the  evidence 
in  the  present  case  did  not  authorise  a  charge 
on  the  subject. 

4.  The  verdict  Is  amply  supported  by  the  evi- 
dence, and  is  not  contrary  to  law. 

(SyUabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coiio> 
ty;  Pope  Barrow,  Judge. 

Robert  Simmons  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Simon  N.  Gazon,  John  B.  Myrick,  and  Ed- 
win Leffler,  for  plaintiff  In  error.  W.  W. 
Osborne,  Sol.  Gen.,  and  Boykin  Wright  Atty. 
Oen.,  for  the  Stat& 

FISH,  J.  It  appears  from  the  record  In 
this  case  that  the  bomidde  tot  which  flic 
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acciwed,  Robert  Shnmona,  was  tried,  occor- 
red  on  Thursday,  July  24,  1902.  Tbe  bill  of 
Indictment  cbarging  Mm  with  murder  was 
returned  on  July  25th.  On  Saturday,  July 
26tb,  the  accused  was  brought  Into  court, 
and,  as  he  had  no  counsel,  the  presiding 
judge  appointed  counsel  to  represent  him, 
and  at  the  same  time,  and  in  the  presence  of, 
and  without  objection  by,  such  counsel,  set 
the  case  for  trial  on  the  following  Thursday, 
the  Slst  day  of  July.  On  the  date  last  men- 
tioned the  case  was  called  for  trial,  and 
counsel  for  the  accused  asked  that  the  same 
be  postponed,  on  th%  g^round  that  be  had  not 
had  time  to  prepare  the  case  for  trial;  stat- 
Ing  that  the  accused  had  some  witnesses 
"living  two  or  three  miles  out  on  the  Louis- 
ville road,"  whose  testimony  he  desired  to 
use,  but  whoee  names  counsel  did  not  know. 
The  Judge  asked  the  accused  if  he  could 
give  him  the  names  of  the  witnesses  desired, 
at  the  same  time  ottering  to  have  them 
brought  into  court  The  accused  replied  that 
he  did  not  know  their  names.  The  court 
then  asked  the  abcused  if  he  had  any  wit- 
nesses who  were  not  present  whose  testimo- 
ny he  desired,  to  which  the  accused  replied 
that  he  did  not  know.  Complaint  was  made 
in  the  motion  for  a  new  trial  that  the  counsel 
first  appointed  to  represent  the  accused  was 
"young  and  inexperienced,"  but  In  connec- 
tion with  this  ground  of  the  motion  the  trial 
judge  certifies  that,  before  the  trial  was  en- 
tered upon,  the  court  appointed  additional 
counsel  to  assist  in  the  defense  of  the  ac- 
cused, and  that  after  such  appointment,  and 
further  consultation  between  the  accused 
and  his  counsel,  the  trial  was  begun  without 
further  motion  for  a  continuance  or  post- 
ponement The  trial  resulted  In  a  verdict  of 
guilty,  and  to  the  overruling  of  his  motion 
for  a  new  trial  the  accused  excepted. 

1.  The  time  to  be  allowed  counsel  to  pre- 
pare for  trial  Is  in  the  sound  discretion  of 
the  trial  Judge,  which  discretion  will  not  be 
interfered  with  by  this  court  unless  abused. 
Charlon  t.  State,  106  6a.  400,  32  S.  E.  347; 
Baker  v.  State,  111  6a.  141,  36  S.  E.  607. 
In  view  of  the  facts  of  this  case  as  above 
stated,  there  was  no  abuse  of  discretion  in 
refusing  to  postpone  the  trial.  If  the  accus- 
ed had  any  witnesses  who  were  absent,  it 
was  not  shown  that  he  knew  their  names  or 
where  they  resided,  or  what  they  would  tes- 
tify to  if  present  or  that  their  presence 
could  be  secured  if  the  case  should  be  post- 
poned. It  did  not  appear  that  there  were 
any  unusual  or  Intricate  matters  of  law  or 
fact  involved  in  the  case.  The  trial  Judge 
knew  the  facts  as  to  the  business  in  which 
counsel  had  been  engaged  in  his  court  and 
could  better  determine  the  propriety  of  a 
postponement  of  the  trial  than  this  court 
It  follows  that  the  court  did  not  abuse  its 
discretion  in  refusing  the  postponement 

2.  It  appears  from  the  recitals  in  the  mo- 
tion for  a  new  trial  that  the  counsel  who  was 
first  app<rinted  to  represent  the  accused  was 


"a  Junior  member  of  the  bar,  fatexpedeaced 
and  unskilled  in  the  trial  of  cases;  that  he 
had  never  tried  but  one  case  before  a  Jury"; 
and  that  he  was  admitted  to  the  bar  only  a 
little  more  than  a  month  previous  to  the  trial 
of  this  case;  and  it  Is  complained  that  tak- 
ing into  consideration  the  gravity  of  the  case, 
representation  by  such  counsel  up  to  the 
time  of  the  trial  was  not  a  compliance  with 
the  requirement  of  the  constitution  of  this 
state  to  the  effect  that  every  person  charged 
with  an  ofl^euse  against  the  laws  of  this 
state  shall  have  the  privilege  and  benefit  of 
counsel.  The  law  presumes  that  every  man 
who  has  been  admitted  to  the  bar  of  this 
state  is  competent  to  practice  law.  It  re- 
quires that  ev^y  applicant  for  admission 
shall  be  carefully  and  thoroughly  examined. 
This  examination,  under  the  statute,  must  be 
strict,  and  it  Is  made  the  duty  of  the  persons 
charged  with  the  examination  "to  reject  any 
applicant  who  does  not  undergo  a  full  and 
satisfactory  examination";  and  no  person 
who,  upon  examination,  Is  not  found  to  pos- 
sess the  requisite  learning  and  ability  to  en- 
able him  to  properly  discharge  the  duties 
Imposed  by  law  upon  attorneys  at  law,  can 
legally  be  admitted  to  the  bar  of  this  state 
Moreover,  after  the  request  for  a  postpone- 
ment was  made  and  denied,  the  court  ac- 
cording to  the  certificate  of  the  trial  Judge, 
appointed  "an  attorney  of  experience  and 
ability"  to  assist  in  the  defense  of  the  ac- 
cused, and  both  the  attorneys  so  appointed 
represented  the  accused  throughout  the  triaL 
We  are  therefore  of  the  opinion  that  the  ac- 
cused had  "the  privilege  and  benefit  of  coun- 
sel," as  guarantied  him  by  the  constitution. 
8.  Complaint  was  further  made  In  the  mo- 
tion for  a  new  trial  that  the  court  erred  In 
not  giving  in  charge  to  the  Jury  the  law  re- 
lating to  confessions,  as  it  was  claimed  that 
an  alleged  confession  was  Introduced  In  evi- 
dence by  the  state.  Even  if  the  failure  of 
the  court  to  give  In  charge  to  the  Jury  the 
law  relating  to  colifesslons  be.  In  the  absence 
of  a  court  so  to  charge,  cause  for  granting 
a  new  trial  (Malone  v.  State,  77  Oa.  767), 
there  was  no  evidence  in  the  present  case  to 
authorize  a  charge  upon  that  subject  It 
appears  from  the  record  that  after  the  ac- 
cused had  made  his  statement  in  which  he 
admitted  the  klUlng,  and  claimed  that  he 
committed  the  act  because  of  an  assault 
made  upon  him  by  the  deceased  at  the  time 
of  the  killing.  In  pursuance  of  threats  pre- 
viously made  against  him,  he  dosed  his  case. 
The  state  then  Introduced  the  evidence  of 
the  officer  who  arrested  the  accused,  to  the 
effect  that  at  the  time  of  the  arrest  the  ac- 
cused stated  to  him  that  he  and  the  deceased 
had,  a  few  days  previous  to  the  killing,  had 
a  quarrel,  in  which  the  deceased  told  the  ac- 
cused that  he  had  heard  that  he  was  a  bully, 
and  that  If  be  (the  accused)  said  anything 
to  a  certain  woman,  or  struck  her,  be  would 
"put  In  ninety-nine  for  him";  meaning  that 
he  would  kill  him,  and  serve  a  life  sentence 


Digitized  by 


Google 


Qaj 


COHBlf  r.  8TATB. 


781 


u  tlie  penitentiary  for  ao  doing.  The  wit- 
ness stated  farther  that  the  accused  told  him 
that  on  the  night  of  the  killing  he  went  to 
the  house  of  the  woman  In  question,  where 
the  homldde  was  committed,  and  knocked 
upon  the  door,  which  was  opened  by  the 
woman,  who  told  him  to  come  In;  that  he 
went  in,  and  just  as  he  got  Inside  the  door 
the  deceased  started  to  shut' the  door;  that 
he,  not  knowing  what  the  deceased  was  go- 
lug  to  do,  shot  him;  that  the  deceased  then 
went  Into  another  room,  while  he  (the  ac- 
cused) went  outside  and  shot  through  the 
window,  In  order  to  prevent  the  deceased 
from  coming  out  to  hunt  him.  The  accused, 
in  his  statement,  gave  substantlaUy  the  eame 
account  of  the  quarrel  previous  to  the  killing 
as  that  given  by  the  officer,  and.  In  his  ac- 
count of  the  occurrences  that  took  place  on 
the  occasion  of  the  homicide,  he  narrated 
other  circumstances  not  related  In  the  state- 
ment testified  to  by  the  ofBcer;  but  in  both 
the  statement  glvoi  to  the  officer  and  that 
made  on  the  trial  he  attempted  to  excuse 
the  killing.  The  apparent  purpose  of  the 
state  in  ottering  the  testimony  of  the  officer 
was  to  show  that  the  account  given  by  the 
accused  in  bis  statement  to  the  Jury  as  to 
the  conduct  of  the  deceased  on  the  occasion 
of  the  homicide  was  different  in  its  detail 
from  that  given  to  the  officer.  The  accused 
did  not  deny  that  he  killed  the  deceased,  and 
there  was  ample  evidence  outside  of  the 
statement  to  the  officer  and  that  made  on 
the  trial  to  show  that  such  was  the  case. 
Whll"  an  appropriate  charge  upon  the  sub- 
ject of  the  statement  made  to  the  offico: 
might  not  have  been  amiss,  to  have  treated 
this  statement  as  a  confession  of  guilt  would, 
nndt:^  the  facts  of  this  case,  have  been  im- 
proper, and  would  have  been  cause  for  a 
new  trial.  See  Covington  v.  State,  78  Oa. 
687,  7  &  B  153;  Fletcher  v.  State,  90  Oa. 
468,  n  S.  E.  100;  Powell  v.  State.  101  Ga. 
19,  29  S.  E.  309,  &5  Am.  St  Rep.  277;  Lee  v. 
State   102  Ga.  225,  29  S.  E.  264. 

4.  As  before  Indicated,  the  verdict  finding 
the  accused  guilty  Is  fully  sustained  by  the 
evidence,  and  the  Judgment  of  the  court  be- 
low overruling  the  motion  for  a  new  trial  is 
accordingly  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absoit  cm 
account  of  sickness,  and  OANDLEB,  J^  not 
presiding. 
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(Snpreme  Court  of  Georgia.    Not.  18,  1902.) 

MXJHDBR—TRIAIx-INSTRUCTIONS— PUNISH- 
MENT—POWBH  OF  JURY. 

1.  The  jury,  lu  the  trial  of  one  who  is  charged 
with  murder,  if  they  find  the  accused  guilty,  are 
faive^ted  by  the  law  with  the  power  of  fixing 
the  punishment,  by  recommendation,  to  life  im- 
prisonment. Whether  they  will  so  recommend, 
or  not,  is  a  matter  solely  in  their  discretion, 
which  is  not  limited  or  confined  lu  any  case, 
▲ccordinglr,  where  the  jury  were  instructed 
fibat  they  had  inch  right,  full  and  nntrammel- 


ed,  but  in  the  same  eonnectloo  they  were  also 
instructed  that  the  law  allows  snch  recommen- 
dation in  cases  where  they  think  there  are  cir- 
cumstances of  mitigation,  and  in  cases  where 
the  circumstances  soften  the  crime,  and  where, 
in  their  judgment,  they  do  not  think  the  death 
penalty  ought  to  be  Inflicted,  a  verdict  of  guilty, 
without  a  recommendation,  must  be  set  aside, 
because  it  is  possible  that  the  jury  may  not 
have  fully  understood  the  extent  of  their  power 
as  defined  by  the  law. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty; Pope  Barrow,  Jndge. 

Abe  Cohen  was  convicted  of  mnrder,  and 
brings  error.    Reversed. 

W.  F.  Slater,  for  plaintUT  in  error.  W.  W. 
Osborne,  Sol.  Gen.,  and  Boykin  Wright,  Atty. 
Gen.,  for  the  State. 

LITTLE,  J.  Oben  -was  Indicted  for  mur- 
der, was  tried,  and  found  guilly.  He  sub- 
mitted a  motion  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  the 
law  and  against  the  principles  of  Justice  and 
equity,  and  because  the  court  erred  in  cer- 
tain instructions  to  the  Jury,  which  are  speci- 
fied. The  motion  was  overruled,  and  he  ex- 
cepted. 

In  relutlon  to  the  general  grounds  of  the 
motion,  it  is  sufficient  to  say  that  the  evi- 
dence showed  the  homicide  to  have  been 
murder,  without  any  excuse,  and  unaccom- 
panied with  any  circumstances  of  mlUgatloD. 
The  special  grounds  of  the  motion  are  that 
the  court  erred  In  charging  the  Jury  as  fol- 
lows: "The  punishment  for  murder  is  death, 
but  there  are  cases  in  which  the  law  allows 
the  Jury,  where  they  think  that  tha:e  are 
circumstances  of  mitigation,— if  it  is  a  case 
in  which  the  extreme  penalty  ought  not  to 
be  inflicted,— to  recommend  that  the  defend- 
ant be  imprisoned  in  the  penitentiary  for 
life;"  and  again,  after  charging  and  ex- 
plaining the  meaning  and  scope  of  section 
63  of  the  Penal  Code,  that  he  erred  in  char- 
gring  as  follows:  "That,  yon  see,  gentlemen, 
was  Intended  to  confer  upon  Jurors  the  pow 
er.  In  cases  where  the  circumstances  soften 
the  crime,— where.  In  their  Judgment,  they 
don't  think  the  full  penalty  ought  to  be 
Inflicted,— to  recommend  that  the  defendant 
be  punished  by  imprisonment  In  the  peniten- 
tiary for  lif&  It  is  for  the  jury  to  say 
whether  they  will  make  that  recommenda- 
tion, or  not,  in  this  case."  The  Judge,  in  his 
order  overruling  the  motion  for  a  new  trial, 
said:  "It  is  true,  as  stated  in  the  motion, 
that  the  court  charged  the  Jury  that,  where 
they  think  there  are  circumstances  of  miti- 
gation, they  can  recommend  that  the  punish- 
ment be  reduced  from  death  to  Imprlaonmoit 
for  life;  but  It  is  also  true  that  this  tB  nM 
all  that  was  said  in  that  immediate  con- 
nection with  regard  to  the  power  of  the  Jury 
to  make  this  recommendation,  and  tbe^  7«e- 
sons  for  it  The  Jury  had  their  attention 
called  three  separate  and  distinct  times  in 
the  charge  to  the  fact  that  they  had  the  right 
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to  reduce  the  pnnlshment  from  death  to 
Imprisonment  for  life,  and  In  each  case  they 
\rere  told  that  they  bad  that  power,  without 
circumscribing  them  to  mitigating  circum- 
stances or  any  other  circumstances."  This 
language  of  the  order  is  not,  as  we  under- 
stand it,  to  be  taken  aa  varying  the  approval 
of  the  grounds  of  the  motion,  which  Is  en- 
tered In  the  following  language:  "The  re- 
citals of  fact  in  the  above  motion  are  ap- 
proved as  true  and  correct"  But  we  under- 
stand from  the  order  overruling  the  motion 
that,  while  the  grounds  therein  stated  are 
approved  as  correct,  the  Judge  directs  atten- 
tion to  the  fact  that  the  charge,  in  addition 
to  the  extracts  taken  from  It,  called  the  at- 
tention of  the  Jury  more  than  one  time  to  the 
fact  that  they  bad  the  right  to  reduce  the 
punishment  from  death  to  imprisonment  for 
life,  and  that  the  power  wliich  they  so  pos- 
sessed was  not  circumscribed.  So  that,  in 
construing  the  grounds  set  out  in  the  motion 
In  the  light  of  the  order  overruling  the  same. 
It  appears  that  the  Judge  did  Instruct  the 
Jury  as  set  out  in  the  motion,  and  also  that 
they  had  the  power  to  recommend  that  the 
accused  be  imprisoned  for  life,  "without  cir- 
cumscrlbhig  them  to  mitigating  circumstan- 
ces or  any  other  circumstances";  and,  so  un- 
derstanding the  charge,  we  proceed  to  the 
consideration  of  the  points  made. 

The  charge  against  the  defendant,  if  made 
out  by  the  evidence,  subjects  him  either  to 
the  loss  of  life  or  to  perpetual  imprisonment. 
Whether  the  punishment  to  be  inflicted  on 
him  be  the  one  or  the  other  iepeaHa,  not 
on  the  evidence,  but  on  the  action  of  the 
Jury.  Of  course,  the  Jury  must  determine 
the  guilt  of  the  accused  under  the  evidence; 
but,  after  guilt  has  been  determined,  the  pun- 
ishment in  the  manner  named,  under  the 
law,  rests  alone  with  them.  Hence  the  i>ow- 
er  and  right  of  the  Jury  to  inflict  the  one  or 
the  other  punishment  should  not  only  not  be 
misunderstood,  but  their  power  in  this  re- 
gard should  be  so  clearly  explained  that  an 
opportunity  for  a  misunderstanding  could 
not  be  presented.  The  very  able  Judge  who 
presided  on  the  trial  of  the  case,  as  appears 
from  his  order,  instructed  the  Jury  that  they 
had  this  power  to  recommend,  even  when 
there  were  no  mitigating  drcumstancee 
which  appealed  to  their  discretion;  but, 
while  he  did  so,  he  also  instructed  them 
that  there  were  cases  in  which  the  law  allow- 
ed them,  "where  they  think  there  are  circum- 
stances i3t  mitigation,— if  it  is  a  case  in  which 
the  extreme  penalty  ought  not  to  be  inflicted, 
— ^to  recommend  that  the  defendant  be  im- 
prisoned" for  life.  Xot  only  so,  but  that  the 
law  Intended  "to  confer  upon  Jurors  the  pow- 
er, in  cases  where  the  drcumstancee  soften 
the  crime,— where,  in  their  Judgment,  they 
don't  think  the  full  penalty  ought  to  be  in- 
flicted,—4o  recommend  that  the  defendant  be 
punished"  by  imprisonment  for  life.  Possi- 
bly the  idea  of  the  Judge  was  that  while  the 
Jury  bad  the  power,  and  that  power  was  not 


circumscribed,  the  contemplation  of  the  law 
was  that  the  power  would  be  exerclaeA  only 
when  there  were  mitigating  circumstances, 
or  circumstances  which  soften  the  crime  t» 
such  an  extent  that  the  Jury  believed  thnt 
the  death  penalty  ought  not  to  be  Inflicted. 
While  the  Jury  were  not  impressed  with 
that  idee  in  language  similar  to  that  which 
we  have  used,  yet  the  fact  that  the  Judge 
charged  both  propositions  may  have  Induced 
the  Jury  to  believe  ttiat  the  power  to  recom- 
mend ought  not  to  be  exercised  except  in  a 
case  where  there  were  mitigating  circum- 
stances, or  circumstances  which  influenced 
them  to  believe  that  the  death  penalty  ought 
not  to  be  inflicted.  If  this  be  the  idee  wUA 
the  Jury  received,  it  was  a  mistaken  one, 
and  we  are  obliged  to  rule  that  they  were  not 
properly  Instructed  as  to  their  right  to  recom- 
mend, under  the  law  as  it  is  written.  Wheth- 
er it  be  wise  or  not,  whether  the  Jury  ought 
or  onght  not  to  recommend  In  a  clear  and 
palpable  case  of  murder,  is  not  the  ques- 
tion. The  law  in  this  respect  does  not  at 
all  de^l  with  the  duty  of  the  Jury  in  the  re- 
turn of  their  verdict  It  only  prescribes  the 
right  of  the  Jury,  and,  in  effect  gives  to  the 
Jurors  trying  capital  cases,  when  the  evi- 
dence shows  the  guilt  of  the  accused,  to  fix 
the  punishment  at  Imprisonment  for  life,  in 
their  discretion,  without  regard  to  the  (dr- 
cumstancee of  the  case.  Section  63  of  the 
Penal  Code  declares  that  the  pimishment  of 
persons  convicted  of  murder  shall  be  death, 
but  may  be  confinement  in  the  penitentiary 
for  life,  "if  the  Jury  trying  the  case  shall 
so  recommend."  Whether  the  Jury  will  rec- 
ommend, or  not,  is  for  them  alone  to  deter 
mina  They  have  a  right  under  this  statute; 
to  recommend  that  the  oftender  shall  be  pun- 
ished by  confinement  without  regard  to  the 
circumstances  of  the  homicide.  Whether 
they  ought  to  recommend  is  another  and  dis- 
tinct question,  which  appeals  alone  to  them 
as  Jurors,  and  which  they  must  decide  with- 
out any  suggestion  from  any  other  source 
than  their  own  Judgment  The  power  to 
recommend  resting  alone  in  the  Jury,  and 
that  power  being  confined  by  law  to  their 
discretion  alone,  any  instruction,  charge,  or 
suggestion  as  to  the  causes  for  whidi  they 
could  or  ought  to  recommend  is  error  sufB- 
dent  to  set  aside  a  verdict  where  no  recom- 
mendation Is  made.  In  the  case  of  EUU  v. 
State,  72  G«.  131,  it  was  ruled  that:  "The 
Code  leaves  it  to  the  discretion  of  the  Jury 
as  to  whether  they  will  recommmd  Impris- 
onment for  life  in  the  penitentiary  of  a  per- 
son convicted  of  murder.  They  are  not  limit- 
ed or  circumscribed  in  any  respect  whatever, 
nor  does  the  law  prescribe  any  rule  by  which 
the  Jury  may  or  ought  to  exercise  this  dis- 
cretion." "Such  recommendation  [Is]  in  aB 
cases  matter  of  discretion  with  the  jury." 
Thomas  v.  State,  88  Ga.  479,  IR  8.  IL  S37. 
•TThls  right  [to  recommend  to  mercy]  Is  not 
restricted  in  the  Code  to  cases  of  mitigating 
drcumsitapces,  or  other  particular  facta  of 
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■ny  gtven  case,  bnt  Is  at  the  free  disposal 
■yt  the  Jury  In  any  case,"  etc  Johnson  y. 
State  (a  cattle-stealing  case)  58  Ga.  491.  The 
solicitor  general  Insists  that,  In  giving  the 
Instructions  complained  of,  the  trial  Judge 
unquestionably  followed  the  reasoning  of 
this  court  In  the  case  of  Perry  t.  State,  102 
Ga.  3G5,  30  S.  E.  903.  This  is  true.  The  rea- 
Bonlug  to  which  allusion  Is  made  was  con- 
flned  to  a  discussion,  not  of  the  power  and 
right  of  a  Jury  In  such  a  case,  but  as  to  what 
ought  to  influence  them  In  mailing  a  recom- 
mendation. Indeed,  in  that  case  it  was  said 
on  page  379,  102  Oa.,  and  page  909,  30  S.  B., 
by  Lumpkin,  P.  J.,  that  "this  court  has  fre- 
quently decided  that  the  Judge  cannot  prop- 
erly undertake  to  give  to  the  Jury  any  rules 
to  aid  them  in  reaching  a  conclusion  as  to 
what  they  should  do  upon  the  question  of 
punishment,"  and  the  reasoning  to  wUcb 
reference  has  been  made  was  predicated  on 
the  proposition  which  followed  the  above 
statement,— that  "It  by  no  means  follows 
that  the  Jury  should  capriciously  exercise 
their  ix>wer  In  this  respect." 

The  attorney  general  refras  us  to  the  case 
of  Taylor  v.  State,  105  Ga.  747,  81  a  B.  764, 
as  authority  upon  which,  perhaps,  the  char- 
ges complained  of  may  be  sustaineid.  An  ex- 
amination of  that  case,  however,  will  show 
that  the  ruling  there  made  will  not  sustain 
the  charge  complained  of  here.  The  Investi- 
gation of  the  charges  there  was  directed  to 
Instructions  of  the  court,  in  particular  lan- 
guage, to  the  effect  that  If  the  Jury  were  sat- 
isfied beyond  a  reasonable' doubt  of  the  guilt 
at  the  defendant,  and  did  not  desire  "that  he 
should  suffer  the  death  penalty,  the  form 
of  their  verdict  would  be,"  etc.;  and,  "If  the 
Jury  find  that  the  evidence  establishes  beyond 
a  reasonable  doubt  that  the  defendant  la 
guilty  of  the  offense  of  murder,  and  do  not 
desire  to  reduce  his  punishment  to  imprison- 
ment in  the  penitentiary  for  life,  but  do  de- 
sire tbaf  he  should  suffer  the  death  penalty, 
the  form  of  your  verdict  would  be,"  etc.  In 
our  ruling  on  this  charge,  we  said:  "It  is 
possible  that  there  may  be  better  words  to 
use  in  this  connection  than  to  say  that  the 
reduction  of  the  punishment  is  to  be  govern- 
ed by  the  r-ishes  of  the  Jury  in  that  regard. 
*  *  *  Yet,  after  all,  as  the  whole  matter 
—the  recommendation  as  well  as  the  refusal 
to  recommend — Is  In  the  power  and  discre- 
tion of  the  Jury,  and,  when  exercised,  no 
tribunal  can  review  or  call  in  question  the 
exercise  of  that  discretion,  it  is  a  matter 
which  the  wishes  of  the  jury  must  deter- 
mine." It  has  not  come  to  our  attention 
that,  under  the  provisions  of  our  Code  giving 
to  a  Jury  the  powo:  to  recommend,  this  court 
has  ever  sustained  a  charge  which  either  lim- 
ited this  power,  or  which,  when  fairly  con- 
strued, might  convey  to  the  Jury  the  idea 
that  the  power  should  not  be  exercised  ex- 
cept in  a  particular  class  of  cases.  On  the 
contrary,  this  court  has  frequently  ruled 
that  the  Jury  must  be  left  free  in  all  cases 


to  exercise  that  power,  uninfluenced  by  any 
suggestion  or  direction  of  the  Judge.  Un- 
derstanding, as  we  do,  that,  while  the  Jury 
In  the  present  case  was  instructed  that  the 
matter  of  recommendation  rested  alone  with 
them,  they  were  also  told  that  the  law  allow- 
ed that  recommendation  In  cases  of  a  cer- 
tain character,  and  in  cases  where.  In  the 
Judgment  of  the  Jury,  the  death  penalty 
should  not  be  Inflicted,  we  are  constrained  to 
rule,  notwithstanding  the  evidence  in  this 
case  clearly  warranted  the  verdict  of  guilty, 
that,  from  the  charge  taken  as  a  whole,  the 
Jury  could  have  understood  that  the  exercise 
of  their  -power  to  recommend  shoidd  be  had 
only  In  a  given  class  of  cases.  In  reference 
to  whether  this  ought  or  ought  not  to  be 
the  law,  we  have  nothing  to  say.  But  %8  the 
statute,  according  to  our  Interpretation,  leaves 
the  matter  of  recommendation  entirely  with 
the  Jury,  and  their  discretion  alone,  any  in- 
struction which  tends  to  qualify  this  right, 
or  to  point  out  the  manner  of  its  exercise. 
Is  cause  for  setting  aside  a  verdict  where 
no  recommendation  has  been  made. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  OANDI^IB,  JT.,  not 
presiding. 


(tiaOa.  EtU 

NATIONAL    COMPUTING    SCALE    CO.   ▼. 

EAVES  et  aL 

EAVES  et  al.  t.  NATIONAL  COMPUTING 

SCALE  00. 

(Supreme  Court  of  Georgia.     Oct  SI,  1902.) 

SAIiBS— WARRANTIEJS-FATHBNTa-RBCOT- 
BRY— EVIDKNCB. 

1.  A  contract  of  sale  contained  a  guaranty 
to  l^eep  tiie  articles  sold  iu  repair  during  a  giv- 
en time  following  the  sale,  provided  the  buyer 
returned  them  to  the  seller  for  this  purpose, 
liiere  was  no  express  warranty,  uor  did  the 
nature  of  the  transactiou  or  anything  in  the 
contract  exclude  the  implied  warranty  of  the 
law.  Held,  that  thongh  in  such  a  contract  the 
seller  impliedly  warranted  that  the  articles  sold 
were  reasonably  suited  to  the  uses  intended, 
the  purchaser  could  not  defeat  an  action 
brought  to  recover  the  purchase  money  upon 
the  ground  that  the  articles  were  not  so  suit- 
ed, unless  it  appeared  that  the  articles,  when 
sold,  were  so  defective  as  not  to  be  reasonably 
suited  to  the  uses  intended,  or  unless  they  be- 
came defective  after  the  sale,  and  the  seller, 
upon  the  articles  being  returned  to  him,  had  fail- 
ed or  refused  to  repair  them  within  a  reasonable 
time,  or  unless  the  defect  thus  arising  was  of 
such  a  character  that  it  could  not  have  been 
remedied  even  if  the  articles  had  been  returned. 

2.  While,  as  a  general  rule,  a  purchaser  of 
personal  property,  who  pays  a  portion  of  the 
purchase  money  with  a  full  knowledge  that 
the  article  sold  is  defective,  canuot  recover  the 
amount  so  paid,  still,  if  at  the  time  the  pay- 
ment is  made  it  is  expressly  agreed  that  the  de- 
fects shall  be  removed,  and  the  seller  fails  or 
refuses  to  do  this,  the  fact  that  the  payment 
was  made  with  knowledge  of  the  defect  will  not 
alone  defeat  a  recovery. 

3.  Other  than  as  above  Indicated,  there  was 
no  error  in  any  of  the  rulings  complained  of. 

(Syllabus  by  the  Court) 
Error  from  superior  court,  Bartow  county: 
A.  W.  Fite,  Jadge. 
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Action  by  the  National  Compnting  Scale 
Company  against  W.  H.  Eaves  and  another, 
cm  which  defendants  presented  a  plea  in  re- 
coupment Judgment  for  defendants,  and 
both  parties  bring  oror.    Reversed. 

Joe  M.  Moon,  for  plaintiff  In  error.  Jaa. 
B.  Oonyers,  for  defendants  In  error. 

COBB,  J.  The  National  Computing  Scale 
Company  brought  suit  In  the  Justice's  court 
against  Eaves  and  another  upon  four  prom- 
issory notes.  The  case  was  appealed  to  the 
superior  court,  and  the  trial  there  resulted 
in  a  verdict  in  favor  of  the  defendants.  The 
case  Is  here  upon  a  bill  of  exceptions  sued 
out  by  the  plaintiff,  complaining  '  that  the 
coiut  erred  in  overruling  Its  motion  for  a 
new  trial,  and  a  cross-bill  of  exceptions  sued 
out  by  the  defendants,  assigning  error  upon 
various  mllngs  adverse  to  them. 

The  notes  sued  on  r^erred  to  a  contract 
which  had  been  entered  Into  between  the 
parties,  and  made  the  same  a  part  of  each 
note.  It  appears  from  this  contract  that  the 
plaintiff  had  sold  to  the  defendants  a  set  of 
computing  scales  for  the  sum  of  $80.  In  this 
conttfict  appeared  the  following  words: 
"Guaranty.  Should  said  National  computing 
scales  get  out  of  order  at  any  time  within 
two  years  from  date  of  shipment,  with  or- 
dinary use  (not  dropped  or  broken),  the  Na- 
tional Computing  Scale  Co.  to  quickly  repair 
the  same  free  of  charge;  the  purchaser  pay- 
ing transportation  charges  to  and  from  the 
factory."  Other  than  this  clause,  there  was 
no  reference  in  the  contract  to  the  subject  of 
a  warranty.  The  defendants  had  paid  ome- 
hialf  of  the  purchase  money,  and  the  notes 
sued  on  were  for  the  balance  claimed  to  be 
due  by  them.  The  defendants'  plea  set  up 
that  the  consideration  of  the  notes  had  en- 
tirely failed,  and  that  the  scales  were  not  rea- 
sonably suited  to  the  uses  Intended,  and 
that  by  reason  of  these  facts  they  had  been 
damaged  to  the  extent  of  the  sums  paid  by 
them  on  the  purchase  money,  and  other  dam- 
ages set  forth  In  the  plea,  resulting  from 
an  attempt  to  use  the  scales.  While  there  Is 
no  express  warranty  in  the  contract,  other 
than  the  warranty  that  the  plaintiff  will  re- 
pah*  any  defects  when  not  brought  about  In 
a  given  way,  still  there  Is  nothing  in  the 
contract  which  excludes  the  implied  warran- 
ty of  the  law;  nor  Is  the  transaction  one  of 
such  a  nature  as  that  such  warranty  would 
be  excluded.  The  plaintiff  therefore  at  the 
time  of  the  sale  warranted  that  the  scales 
were  reasonably  suited  to  the  usee  Intended, 
and  If  this  was  not  true,  by  reason  of  any 
defect  then  existing,  the  plaintiff  woultf  not 
be  entitled  to  recover,  without  regard  as  to 
whether  the  defendants  had  given  It  any  op- 
portunity to  make  the  scales  so  suited.  But 
the  defendants  could  not  defeat  a  recovery 
on  account  of  a  defect  which  arose  after  the 
sale,  unless  it  appeared  tiiat  the  scales  were 
renimed  to  the  olalntlff,  and  It  had  failed 


or  refused  to  repair  the  same  within  a  rea- 
sonable time,  or  unless  it  appeared  that  the 
defect  was  of  such  a  <Aaracter  that  It  could 
not  have  been  remedied  by  the  plaintiff  If 
the  scales  had  been  returned  to  It  If  the 
scales,  when  sold,  were  not  reasonably  salted 
to  the  usee  Intended,  or  If  the  plaintiff,  aft- 
er they  had  been  returned  to  It  had  failed 
or  refused  within  a  reasonable  time  to  repair 
a  defect  arising  after  the  sale,  or  If  such  de- 
fect was  of  such  a  character  that  it  could 
not  have  been  remedied,  the  defendants 
would  be  entitled  not  only  to  a  finding  on 
their  plea  of  failure  of  consideration,  so  far 
as  the  notes  sued  on  were  concerned,  but  also 
on  their  plea  of  recoupment  at  least  to  the 
extent  of  the  amount  which  they  bad  paid 
on  the  purchase  money.  See,  In  this  connec- 
tion, Cochran  v.  Jones,  85  Ga.  684.  11  S.  E 
811.  The  charge  of  the  Judge  was  not  in  ex- 
act accord  with  what  is  above  laid  down, 
and,  as  the  motion  for  a  new  trial  contained 
a  ground  which  assigned  error  upon  specified 
portions  of  the  charge,— that  the  same  were 
not  adjusted  to  the  facts  of  the  case,— the 
court  erred  In  refusing  to  grant  a  new  trial. 

The  foregoing  disposes  of  all  questions 
made  by  the  main  bill  of  exceptions  that 
require  extended  notice.  The  court  over- 
ruled a  motion  to  strike  a  certain  portion  of 
the  defendants'  plea  which  set  forth  certain 
representations  which  had  been  made  by  the 
agent  of  the  plaintiff  to  the  defendants  in 
regard  to  the  character  and  qualily  of  the 
scales.  There  being  a  written  contract  be- 
tween the  parties,  which  In  terms  set  forth 
that  It  contained  all  of  the  stipulations  en- 
tered Into  by  them,  the  defendants  cannot 
be  allowed  by  parol  to  add  to  or  vary  the 
terms  of  this  contract  If  the  representations 
of  the  agent  had  this  effect  the  portion  of 
plea  containing  them  should  have  been 
stricken.  If  the  representations  of  the  agent 
did  not  have  the  effect  of  adding  to  or  vary- 
ing the  contract  that  portion  of  the!  plea  con- 
taining them  should  have  been  stricken  as 
surplusage. 

2.  Complaint  Is  made  In  the  cross-bill  of  ex- 
ceptions that  the  Judge  erred  In  charging  the 
Jury,  in  substance,  that  as  the  contract  was 
made  by  the  defendants  after  the  latent  de- 
fects were  discovered,  and  with  a  full  knowl- 
edge of  these  defects,  they  could  not  recover 
any  payments  made,  whether  the  machine 
was  worth  anything  or  not  As  an  abstract 
proposition  of  law,  what  is  said  by  the  court 
Is  probably  correct  but  the  complaint  is  that 
the  charge  was  error  because  it  was  not 
adapted  to  the  facts  of  the  case.  The  de- 
fendant Bentley  testified  distinctly  that  be 
made  the  payments  upon  the  express  prom- 
ise of  the  attorney  of  the  plaintiff  that  he 
would  have  the  defects  in  the  scales  remov- 
ed. If  the  Jury  believed  that,  this  was  true, 
and  also  believed  that  the  defects  In  the 
scales  were  of  such  a  character  that  they 
could  not  be  remedied,  the  defendants  would 
be  entitled  to  recover  on  tiidr  plea  ot  te- 
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eoupmeot  Bee^  la  ttil>  connection,  Means 
T.  Snben,  115  Oa.  871.  41  S.  B.  633. 

8.  Attached  to  the  smnmona  In  the  Jna- 
tioa'a  court  were  copies  of  the  f  onr  notes  sued 
on,  and  of  the  contract  which  was  referred 
to  In  tibe  notes,  and  made  a  i>art  of  the  same. 
A  motion  was  made  to  strike  the  contract  as 
an  exhibit  There  was  no  error  In  oTermUng 
this  motion.  The  contract  was  a  part  of 
each  note,  and  was  propo'ly  exhibited  to  the 
summons.  There  was  no  error  in  refusing 
to  allow  the  defendants  to  amend  their  an- 
swei  by  filing  wliat  was  characterized  by 
them  as  a  plea  of  non  est  factum.  This  plea 
was  defective  for  the  reason  that  It  did  not 
deny  the  execution  of  the  contract,  but,  oo 
the  other  hand,  really  admitted  that  the 
same  had  been '  executed  by  them.  Nor  was 
tbere  any  error  in  admitting  in  evidence  the 
contract,  without  requiring  the  plaintiff  to 
produce  the  subscribing  witness. 

Judgment  on  both  main  and  cross  bill  of 
exceptions  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  ca 
acoonnt  of  sickness. 


<1I6  Oa.  448) 

WESTERN  &  A.  E.  CO.  v.  HUNT. 

(Supreme  Court  of  Georgia.     Oct.  30,  1902.) 

NHW   TRIAIi— VHRDICT— INSUFFICIBNCT    OF 

BVIDBNGK. 

1.  Where  the  record  constrains  the  couclusion 
by.  this  conrt  that  the  plaintiff's  own  evidence 
does  not  sostain  the  theory  set  np  in  her  dec- 
laration (that  tor  the  defendant  being  against 
this  theoi^),  this  court  must  hold  that  a  verdict 
rendered  in  her  favor  is  an  illegal  one,  and  re- 
verse the  judgment  of  the  court  below  denying 
the  defendant's  motion  for  a  new  trial,  con- 
taining the  general  grounds. 

(Syllabus  b7  the  Coort) 

Error  from  superior  court,  GnrdoD  county; 
A.  W   FIte,  Judge. 

Action  by  Etta  Hunt  agslnst  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Payne  &  Tye  and  Starr  &  Erwln,  for  plain- 
tiff in  enoT.  W.  R.  Rankin  and  Cantrell  & 
Ramsaur.  for  defendant  In  error. 

ADAMS,  J.  Mrs.  Hunt  obtained  against 
the  railroad  company  a  verdict  in  a  case  in 
which  personal  injuries  were  claimed.  The 
motion  for  a  new  trial  contained,  among 
others,  the  general  grounds  that  the  verdict 
was  contrary  to  law  and  the  evidence,  and  a 
bill  of  exceptions  was  taken  to  the  judgment 
of  the  court  overruling  this  motion. 

We  are  constrained  to  reverse  the  Judg- 
ment of  the  court  below  upon  the  ground 
tbat  the  plahitlff's  evidence  did  not  sustain 
ber  cass,  particularly  In  the  light  of  the  great 
weight  of  testimony  Introduced  in  behalf  of 
tbe  railroad  company.  We  fully  recognize 
tbat  questlona  of  fact  are  tot  the  Jury,  and 
tbat  their  discretion  as  to  the  facts  is  a  wide 
one.  We  believe,  also,  that  they  are  better 
«!  S.B.-60 


Judges  of  the  facts  than  are  courts,  and  we 
have  great  respect  for  thefr  verdicts.  They 
are  often  affirmed  in  cases  where  It  seems 
clear  to  the  members  of  the  appellate  court 
that,  if  they  had  been  In  the  Jury  l>ox,  they 
would  liave  rendered  a  different  verdict  We 
recognize,  also,  tliat  the  discretion  to  set 
aside  a  verdict  on  the  ground  that  it  is 
strongly  and  decidedly  against  the  weight  of 
the  evidence  Is 'reposed  by  law  In  the  presid- 
ing Judge,  whose  opportunities  for  determin- 
ing this  question  are  necessarily  very  much 
better  than  those  of  this  court  At  the  same 
time,  this  discretion  is  a  legal,  and  not  an 
arbitrary,  one.  If,  under  any  reasonable 
view  of  the  evidence,  the  verdict  cannot  be 
sustained.  It  is  an  illegal  verdict— as  com- 
pletely so  as  If  It  were  rendered  In  the  teeth 
of  a  positive  statute.  In  this  event  a  Judg- 
ment of  reversal  does  not  mean  that  this 
court  substitutes  its  opinion  for  that  of  the 
Jury,  or  that  It  Invades  the  province  of  either 
the  Jury  or  the  presiding  Judge.  It  means 
only  that  In  the  opinion  of  the  court  the  pre- 
siding Judge  has  not  made  a  legal  use  of  the 
discretion  placed  In  him  by  law.  In  section 
M77  of  the  Civil  Code  It  is  provided  that  "In 
any  case  when  tbe  verdict  of  the  Jury  Is 
found  contrary  to  the  evidence  and  the  prin- 
ciples of  Justice  and  equity,  the  presiding 
Judge  may  grtuit  a  new  trial  before  anoths* 
Jury."  Section  5482  provides  that  "the  pre- 
siding Judge  may  exercise  a  sound  discretion 
In  granting  or  refusing  new  trials  In  cases 
where  the  verdict  may  bo  decidedly  and 
strongly  against  the  weight  of  evidence,  al- 
though there  may  appear  to  be  some  slight 
evidence  in  favor  of  the  finding."  It  will  be- 
seen  that  this  discretion  Is  placed  In  the  pre 
siding  Judge,  who,  because  be  has  seen  the 
witnesses  and  their  manner  of  testifying,  and 
has  become  possessed  of  the  facts  in  the 
case  as  no  appellate  court  reading  a  record 
can  be,  has  a  much  better  opportunity  of  de- 
termining whether  or  not  a  verdict  ought  to 
be  sustained  than  that  enjoyed  by  this  court 
But  this  court  has  held  more  than  once  that 
this  discretion  is  not  arbitrary,  but  Is  one  to 
be  exercised  according  to  legal  principles. 
A  case  must  be  an  exceptional  ope  to  Justify 
the  interference,  and  this  court  will  not  in- 
terfere unless  the  record  requires  a  conclu- 
sion like  that  announced  In  the  headnote. 

The  declaration  of  the  plaintiff  proceeds 
upon  the  idea  that  the  company's  agents, 
against  her  will,  forcibly  and  violently  re- 
moved her  from  a  moving  train,  In  reckless. 
If  not  in  wanton,  disregard  of  her  rights  and 
her  safety.  The  third  paragraph  of  the  peti- 
tion, after  setting  forth  that  Just  before  the 
train  reached  tbe  station  of  the  plaintlfTs 
destination,  she  arose  rapidly,  with  her  babe 
In  her  arms,  and  went  upon  the  platform  In 
order  to  alight  then  alleges:  "When  peti- 
tioner reached  the  platform,  the  train  had 
begun  to  move,  and  while  petitioner  stood  on 
the  steps,  not  feeling  safe  in  stepping  p'~ 
with  her  babe  In  her  arms  while  the  tr 
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was  In  motion,  tbe  conductor  and  another 
employ^  of  the  aald  railroad  company  caught 
petitioner  and  pulled  her  off  the  steps  to  tbe 
ground  with  great  force."  The  fourth  para- 
graph alleges  that  her  Injuries  were  "caused 
by  being  pulled  violently  to  the  ground  as 
aforesaid  by  the  conductor  and  other  em- 
ploy6,"  and  concludes  as  follows:  "All  of 
which  petitioner  charges  was  caused  by  the 
violent  manner  in  which  the  employes  of  de- 
fendant took  her  from  the  said  company's 
train."  The  sixth  and  most  Important  para- 
graph of  the  petition  is  the  only  one  that 
charges  negligence  upon  the  defendant  com- 
pany, or  mentions  negligence  in  any  way. 
This  paragraph  reads  as  follows:  "Petition- 
er further  charges  that  It  was  through  the 
willful  negligence  of  defendant's  employes 
that  the  trahi  was  started  before  she  was 
able  to  reach  the  door  of  the  car  and  alight 
therefrom,  and  that  her  injuries  resulted 
from  the  forcible  manner  with  which  they 
took  her  from  the  car  while  in  motion.  Pe- 
titioner charges  that  the  conduct  of  defend- 
ant's employes  in  putting  her  off  the  train 
was  aggravating,  both  in  act  and  intention, 
and  that  she  Is  thereby  injured  In  the  sum 
of  ten  thousand  dollars."  We  have  quoted 
all  of  the  declaration,  as  it  appears  In  the 
record,  which  illustrates  the  theory  xipoji 
which  the  plaintiff's  case  was  based.  No 
effort  was  made  to  show  that  it  was  through 
the  willful  negligence  of  any  employe  that 
the  trahi  was  started.  At  most,  so  far  as 
this  feature  of  tbe  case  Is  concerned,  the 
railroad  company  might  l>e  said  to  have 
started  Its  train  too  Qulclcly  before  giving 
this  passenger  a  reasonable  opportunity  to 
alight  The  case,  however,  by  the  evidence 
and  by  the  argument  of  counsel  for  the  de- 
fendant In  error,  Is  predicated  upon  her  forci- 
ble removal.  Certainly  this  is  the  theory  of 
the  declaration,  by  which  the  plaintiff  must 
stand  or  falL  An  examination  of  the  evi- 
dence of  tbe  plaintiff  herself  shows  that  she 
failed  to  sustain  this  theory.  It  must  be 
borne  in  mind  that  this  coort  has  more  than 
once  ruled  that,  where  a  party  to  a  suit 
makes  statements  upon  the  stand  concerning 
his  or  her  case  which  are  not  harmonious, 
that  one  must  be  taken  as  true  which  bears 
most  strongly  against  his  or  her  right  to  re- 
cover. Concerning  this  point  there  are  sev- 
eral statements.  The  plaintiff  below  says: 
"Train  had  started.  Conductor  took  one  arm, 
and  flagman  the  other,  and  pulled  me  off. 
Train  gave  a  lurch  when  I  got  to  the  door." 
Again:  "I  was  undecided  what  to  do,  when 
conductor  took  one  arm,  and  flagman  tbe 
other,  and  Jumped  me  to  the  ground  with 
my  baby."  In  another  place  she  states: 
"They  pulled  me  to  the  ground  with  a  great 
deal  of  force.  Having  my  baby,  I  couldn't 
well  prevent  the  shock.  I  came  down  with 
a  great  deal  of  force."  Immediately  after- 
wards she  says:  "I  bad  to  steady  myself. 
I  Just  jumped;  Just  gave  way  little;  fell 
around."    The  truth  of  the  matter  Is,  accord- 


ing to  her  testimony,  ttiat  she  stood  upon 
the  steps  of  the  platform,  uncertain  whether 
to  alight  or  not  while  the  train  was  in  mo- 
tion, and  the  conductor  and  another  employfi 
took  hold  of  her  and  "jumped"  her  to  the 
ground.  It  is  not  a  case  of  her  forcible  re- 
moval, or  one  In  which,  against  her  will  and 
her  resistance,  she  was  pulled  violently  to 
the  ground.  Iler  mother  and  two  other  lady 
passengers  were  helped  to  the  ground  by  tbls 
same  conductor  and  train  band  Just  before 
this  plaintiff.  The  mothw  testified  concern- 
ing her  daughter:  "I  got  off  before  my 
daughter.  She  had  the  baby.  She  did  not 
reach  the  ground  before  the  cars  began  to 
move,  and  she  stood  on  the  steps,  uncertain 
what  to  do.  She  was  assisted  by  tbe  con- 
ductor and  flagman.  The  conductor  took  her 
by  one  arm,  the,  flagman  by  the  other,  and 
they  jumped  her  from  the  steps  of  the  car. 
She  had  her  baby  in  her  arms  when  she  got 
off  the  car."  This  is  all  the  testimony  from 
the  plalntlfTs  mother  on  the  subject  Ac- 
cording to  the  conductor,  whose  testimony 
showed  that  he  had  been  acting  In  this  ca- 
pacity for  more  than  32  years,  and  had  never 
before  had  any  trouble,  or  even  been  a  wit- 
ness In  a  case  against  the  railroad,  the  train 
band  who  assisted  the  conductor,  and  the 
other  two  lady  passengers,  who  alighted  at 
the  same  time,  the  plaintiff  was  assisted  to 
the  ground  politely  and  gently,  and  nothing 
happened  which  could  possibly  have  caused 
her  any  damage.  This  defense  of  the  rail- 
road company  was  supported  by  a  great  deal 
of  corroborative  evidence.  If  it  served  any 
useful  purpose,  It  could  be  shown  that  the 
testimony  adduced  by  the  plaUitiff  In  rebuttal 
merely  corroborated  her  as  to  the  t&ct  that 
the  train  had  started  to  move  when  she  was 
on  the  steps.  It  Is  not  consistent  with  the 
theory  that  any  sort  of  violence^  rudeness, 
or  Improper  conduct  was  observed  towards 
her.  Recognizing,  however,  that  the  wide 
discretion  of  the  Jury  could,  permit  them  to 
predicate  the  verdict  upon  the  testimony  of 
the  plaintiff  herself,  no  matter  how  great 
the  preponderance  on  the  other  side,  we  have 
been  careful  to  show  what  the  theory  of  the 
plaintiff's  declaration  is,  and,  her  own  evi- 
dence, which,  in  our  opinion,  does  not  sna- 
tain  that  theory.  Reluctant  as  we  are  to  In- 
terfere, or  seem  to  interfere,  with  the  discre- 
tion of  tbe  Jury  and  of  the  presiding  Judge, 
we  nevertheless  feel  bound  to  'reverse  the 
judgment  of  the  court  below  denying  the  mo- 
tion for  a  new  trial.  This  renders  It  unnec- 
essary to  consider  the  exceptions  to  the 
charge  of  the  court  with  reference  to  the 
damages  recoverable.  It  appearing  from  the 
evidence  that  the  plaintiff  was  living  apart 
from  her  husband,  It  Is,  perhaps,  not  amiss 
to  say  that  we  do  not  discover  any  errra:  In 
this  charge  that  could  have  been  prejudicial 
to  the  defendant  company. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J„  alwent  on 
account  of  slckneaa. 


Digitized  by 


Google 


Ga4 


WALKEB  T.  8TATX. 


T8T 


(UC  Ga.  6S7) 

liOOKHABT  T.  STATa 

(Supreme  Court  of  Georgia.    Not.  12,  1902.) 

INSBCBNT  BXPOSURB-PUBUO  PliACB- 
IMDICTMBNT. 

1.  Ta  constitute  a  notoriona  act  of  public  in- 
decencr.  within  the  meaninx  of  Pan.  Coda.  I 
390,  it  ia  essential  that  the  act  should  have  been 
committed  at  a  time  when  and  in  a  place  where 
it  conld  have  been  seen  by  more  than  one  per- 
ami. 

2.  An  indictment  charging  one  with  "pnbUdy 
and  indecently  eziMsine  his  secret  or  private 
parts  of  his  person"  m  the  jpreseue*  of  on* 
named  individual,  bnt  which  falls  to  charge  that 
the  act  was  committed  at  a  place  where  it 
could  have  been  Iteen  by  more  than 'one  person, 
ihonld  have  been  quashed  on  a  demurrer  ralaing 
this  objection. 

(Syllabus  by  the  Ooort.) 

Error  from  city  court  of  Coltunbna;  J.  lu 
WIUlsi  Judge. 

Barney  Lockhart  Tras  convicted  of  crime, 
and  brings  error.    Beversed. 

A.  W.  Cozart,  S.  T.  Plnkston,  and  B.  J. 
Wynn,  for  plaintiff  In  error.  Peter  Freer, 
8oL.  for  the  State. 

COBB,  J.  Barney  Lockhart  waa  arraign- 
ed In  the  city  court  of  Columbus  upon  an  In- 
dictment charging  that  he  "on  the  9tb  day  of 
Jnly,  in  the  year  nineteen  hundred  and  two^ 
in  the  county  aforesaid,  did  then  and  there, 
unlawfully  and  with  force  and  arms,  publicly 
and  indecently  expose  hia  secret  or  private 
parts  of  his  person  In  the  presence  of  one 
Mrs.  B.  M.  Brumage,  contrary  to  the  laws 
of  said  state,"  etc.  The  accused  demurred  to 
the  indictment  upon  various  grounds, — among 
them  being  that  the  facts  alleged  did  not  con- 
stitute an  offense  against  the  laws  of  the 
state,  that  the  indictment  failed  to  allege 
that  the  act  of  Indecency  was  in  a  place 
where  It  might  have  been  seen  by  more  than 
one  person,  and  tliat  It  did  not  allege  that 
the  act  was  committed  In  a  public  place. 
The  Penal  Code  provides  that  "any  person 
who  shall  be  guilty  of  *  *  *  any  noto- 
rious act  of  public  indecency,  tending  to  de- 
bauch the  morals,  •  •  •  shall  be  guilty 
of  a  misdemeanor."  Pen.  Code,  {  S90.  A 
person  Is  not  g^uiity  of  a  notorious  act  of 
public  Indecency,  within  the  meaning  of  this 
statute,  tmlesa  tiie  act  Is  committed  at  a  place 
where  and  at  a  time  when  more  than  one 
person  was  in  a  position  to  see  it  See  Mor- 
ris V.  State,  109  Ga.  851,  34  S.  B.  577.  It  Is 
not  absolutely  essential  that  this  place  should 
be  a  public  road  or  street,  but  It  Is  at  least 
necessary  that  It  should  be  at  a  place  that 
Is  for  the  time  being  open  to  a  portion  of  the 
public,  as  distinguished  from  a  private  room 
or  dwelling,  which  at  the  time  is  decupled 
bf  flie  inmates  only.  But  no  matter  where 
the  place,  it  is  absolutely  essential,  not  that 
more  than  one  person  should  have  actually 
seen  the  exposure,  but  that  more  than  one 
person  was  in  a  position  where  it  would  have 
been  possible  for  them  to  have  seen  It. 
While  the  Indictment  charges  that  the  ac- 


cused publicly  exposed  hb  private  parts  in 
the  presence  of  one  named  person.  It  does  not 
allege  that  this  exposure  was  In  a  public 
place,  or  In  any  other  place  where  It  could 
have  been  seen  by  more  than  one  person. 
The  allegation  of  the  Indictment  is  that  It 
was  done  in  the  presence  of  one  person,  and 
this  was  not  a  sufficient  allegation  to  make 
out  the  offense.  The  accused  was  entitled 
to  an  Indictment  perfect  both  In  form  and 
substance.  If  be  called  for  it  at  the  proper 
time  and  in  the  proper  way.  He  called  for  it 
before  arraignment  and  by  a  special  demur- 
rer. The  demurrer  so  filed  was  well  taken, 
and  the  court  erred  In  overruling  It  See 
Adklns  V.  State,  108  Ga.  S,  29  S.  E.  432,  and 
cases  cited. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LtlMPKIN,  P.  J.;  absent  on 
account  of  sickness,  and  CANDLEB,  f .,  not 
presiding. 

(116  Oa.  537) 

WAIiKBR  V.  CTTATB. 

(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

B0iaCIDB-TRIAI#-8TATSMEMT-OF  ACCUSBIV- 
CROSS-BXAHINATION-r'INSTRUGTIONS 
— POSTPONBMBNT. 

1.  In  making  a  statement  the  accused  is  not 
onder  examination  as  a  witness,  and  his  conn- 
ae)  has  no  right  to  ask  him  questions.  If,  In 
continuing  his  statement,  the  prisouer  refers  to 
the  subject-matter  of  a  suggestion  or  question 
which  his  counsel  has  made,  and  prior  to  such 
reference  the  accused  has  been  notified  by  the 
judge  that  if  he  answered  the  suggestion  or 
qn^on  he  would  subject  himself  to  cross-ex- 
amination, he  is  not  even  then  lawfully  subject 
to  such  examination.  The  right  to  make  sndt 
a  statement  as  he  may  deem  appropriate  is  by 
law  eiven  to  a  prisoner  on  trial,  and,  unless  he 
consents  thereto,  he  cannot  be  compelled  to  an- 
swer qnestions  on  cross-examination. 

2.  The  manner  of  conducting  a  trial  of  one 
charged  with  a  criminal  offense  is  largely  with- 
in the  discretion  of  the  judge  presiding.-  and 
when,  after  the  evidence  of  both  sides  has  been 
closed,  the  trial  judge  suspends  the  progress  of 
the  trial  for  a  limited  time,  for  the  purpose  of 
procuring  the  attendance  of  an  important  wit- 
ness, such  discretion  is  not  abused. 

8.  No  evidence  appears  in  the  record  which 
anthorized  a  charge  In  relation  to  threats. 

4.  The  evidence  was  sufficient  to  authorize 
the  judge  to  instruct  the  jury  as  to  the  law  of 
conspiracy. 

6.  When  it  appeared  on  a  trial  for  murder 
that  the  deceased  was  shot  and  wounded  by  the 
defendant,  using  a  shotgun,  and  another  per- 
son, using  a  pistol;  that  one  of  the  wounds  in- 
flicted by  the  pistol  was  certainly  mortal,  and 
probably  one  or  more  of  the  wounds  inflicted  by 
the  shotgun  were  so, — a  charge  to  the  effect 
that.  If  the  jury  should  believe  that  no  con- 

Siracy  existed  between  the  parties  doing  the 
ootiug, .  yet,  if  they  should  believe  that  the 
defendant  inflicted  on  the  deceased  a  wound 
that  would  have  produced  death,  they  were  au- 
thorized to  convict  the  defendant,  provided  the 
other  elements  of  murder  existed  when  he  shot, 
was  error,  (a)  To  sustain  a  conviction  of  mur- 
der in  such  a  case,  the  evidence  must  be  such  as 
to  authorize  the  jury  to  find  titat  death  ensued 
as  the  result  of  the  act  of  the  defendant  oa 
trial. 
(Syllabus  by  the  Ck>nrt) 

T  L  See  Criminal  Law,  vol.  14,  Oent.  DIs.  |  ICtl 
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Went  from  anperlor  court,  Sumter  coaatj', 
S.  A.  littiejobn.  Judge. 
Pomp  Walker  waa  conTlcted  of  murder, 

and  brings  error.    Reversed. 

Blalock  ft  Cobb,  for  plaintiff  In  trrat.  J. 
A.  Analey,  Jr.,  F.  A.  Hooper,  SoL  Gen.,  and 
Boykin  Wright,  Atty.  Gen.,  for  the  State. 

LITTLE,  J.  Walker,  together  with  one 
Jones,  waa  Jointly  Indicted  for  the  murder 
of  Holton.  Walker  waa  separately  placed 
on  trial,  and  convicted.  He  submitted  a  mo- 
tion for  a  new  trial,  which  being  overruled, 
be  excepted.  We  reverse  the  judgment  of 
the  court  below  overruling  the  motion  tor 
a  new  trial  on  the  ground  that  the  evidence, 
a«  It  appears  In  the  record,  does  not  show 
beyond  a  reasonable  doubt  that  the  accused 
was  guilty  of  the  offense  aa  charged,  and  be- 
cauae  of  certain  rulings  made  by  the  trial 
Judge,  which  will  be  hereafter  considered. 
It  Is  not  we  think,  neceaaary  to  act  out  the 
•Tldence  upon  which  the  state  r^ea  to  sup- 
port the  conviction.  It  may  not  be  amlsa, 
however,  to  remark  that  the  brief  sets  out 
the  evidence  in  such  a  confnaed  and  discon- 
nected manner  as  to  make  It  a  wof  k  of  great 
difficulty  to  determine  what  has  or  has  not 
been  pioTen.  If  any  attempt  waa  made  to 
put  the  erldenoe  in  aarratlTe  form,  we  must 
■ay  that  It  waa  not  very  auccessf  uL  It  will 
be  sufficient,  however,  tn  reference  to  the  evi- 
dence, to  say  that  enough  may  be  gathered 
from  the  brief  to  ataow  that  the  Jury  were 
authorized  to  find  that  the  plaintiff  In  error 
■hot  the  deceased,  without  excuse,  with  a 
gun.  It  does  not  at  all  show  that  he  shot 
him  with  a  pistol,  nor  does  It  satlsfactcu^ 
appear  that  the  deceased  died  from  the  ef- 
fects of  the  wounds  Inflicted  by  the  accused. 

1.  fhe  first  and  second  gronndq  of  the 
amended  motion  will  be  considered  together. 
It  appears  that  during  the  trial,  and  while 
the  accused  was  making  his  statement  to  the 
Jury,  his  counsel,  addressing  the  court,  said 
that  he  would  like  to  direct  the  mind  of  the 
accused  to  a  particular  fact,  and  let  him 
explain  it.  In  response  to  this  request,  the 
court  Informed  counsel  that  the  latter  could 
ask  questions  of  the  accused  under  the  rule. 
If  he  desired.  Counsel  then  replied  that  he 
did  not  desire  to  do  so,  but  wished  to  direct 
the  attention  of  the  accused  to  a  certain  mat- 
ter, and  let  him  explain  that  The  trial 
judge  then  directed  the  prisoner  not  to  an- 
swer that  question  (suggested  by  counsel), 
and  stated  that  if  he  did  he  would  subject 
himself  to  cross-examination.  Counsel  then, 
addressing  the  prisoner,  remarked.  If  there 
was  anything  else  that  he  desired  to  state, 
to  do  so;  if  not  to  come  down.  The  prisoner 
then  referred  to  the  subject  previously  sug- 
gested by  counsel  to  the  court  and  explained 
the  matter  to  which  his  attention  had  been 
thus  directed.  The  solicitor  general  then  in- 
sisted that  reference  to  that  subject  subject- 
ed the  prisoner  to  cross-examination,  and  the 


eourt  ao  ruled.  W»  eoonad  objected  to  a 
crosa-examlnation,  which  objecdon  was  over- 
ruled, because  the  prisoner  had  answered  the 
question  suggested  by  his  connseL  The 
court  then  permitted  the  prisoner  to  be  cross- 
examined  by  the  solicitor  general  The  bQl 
of  exceptions  assigns  as  error  the  refusal  of 
the  court  to  allow  defendant's  counsel  to  di- 
rect the  mind  of  the  prisoner  to  the  subject 
about  which  he  had  neglected  to  make  a 
statement,  and  also  to  the  ruling  of  the  court 
which  allowed  the  prisoner  to  be  cross-exam- 
ined. It  was  said  by  Judge  Bleckley,  In  de- 
livering the  oplnlMi  in  Brown  v.  State,  58 
Oa.  212:  "In  making  his  own  statemoit  to 
the  court  and  jury,  the  prisoner  is  not  un- 
der examination,  and  hla  counsel  has  no 
right  to  ask  him  questions.  Donbtieas  the 
court  might  at  the  prisoner's  request  per- 
mit questions  to  be  put  to  him,  as  matter  of 
discretion.''  See,  also,  to  the  same  effect 
Echols  V.  State,  100  Ga.  508^  34  S.  S.  1088. 
The  ruling  in  the  Brown  Case,  sopra,  was 
made  because  of  the  fact  that  whOe  Brown 
was  making  his  statement  his  counsel  pro- 
posed to  examine  him;  and  the  judge  not 
only  refused  to  allow  this  to  be  done,  but 
also  declined  to  hear  from  connsd  as  to 
the  question  which  It  was  desired  to  ask  the 
prisoner;  and  we  entirely  ag^ree  in  the  view 
expressed '  by  Judge  Bleckley,  that  counsel 
had  no  right  to  ask  the  accused  questions  in 
relation  either  to  matters  stated  or  any  not 
stated.  The  privilege  which  the  law  gives 
a  prisoner  to  make  a  statement  Is  a  much- 
abused  one.  This  right  was  granted  In  the 
interest  of  truth  and  justice,  but  it  extends 
no  further  than  to  permit  the  prisoner  him- 
self to  make  to  the  court  and  Jury  just  such 
a  statement  as  he  deems  proper  in  his  de- 
fense. The  statement  which  the  law  recog- 
nizes Is  not  evidence,  and  should  consist  only 
of  Just  such  things  in  relation  to  his  case  aa 
the  prisoner  himself  wishes  to  say.  The 
statement  to  be  made,  and  as  made,  must  be 
that  of  the  prisoner.  In  the  case  of  Robin- 
son V.  State,  82  Ga.  635,  9  S.  E.  528,  It  ap- 
peared that  on  the  trial,  after  the  condnsion 
of  the  statement  made  by  the  accused,  the 
trial  Judge  asked  of  the  priscmer  whether  he 
meant  to  deny  the  testimony  of  the  witness- 
es. This  court  ruled  that  such  interrogation 
was  Improper,  and,  referring  to  the  matt» 
in  the  opinion  which  he  dellvn'ed  In  that 
case,  Clilef  Justice  Bleckley  said:  '^t  cer- 
tainly was  Irregular  to  interrogate  Henry 
Goldsmith,  after  he  had  concluded  his  state- 
ment by  asking  him  whether  he  meant  to 
deny  the  testimony  of  the  witnesses;  but 
the  court  explains  that  this  was  done  for 
the  purpose  of  calling  atteoftion  to  an  omis- 
sion in  the  statement,  and  with  a  purpose  al- 
together friendly.  The  motive  was  a  kind 
one.  Nevertheless  the  act  was  not  weU-ad- 
vised,  and  we  cannot  approve  it"  We  have, 
then,  two  propositions  expressly  ruled  tqr 
this  court:  First  that  bis  counsel  has  no 
right  to  ask  questions  of  the  prisoner  while 
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he  Ifl  making  bla  statement.  In  relation  to 
the  same;  second,  that  the  trial  Jndge  him- 
self cannot  do  so.  While  counsel,  as  thus 
shown,  has  no  right  to  ask  the  accused  ques- 
tions, not  to  make  suggestions  to  him,  In  re- 
lation to  the  matter  of  his  statement,  this 
court.  In  a  later  case  (Echols  t.  State,  supra), 
ruled  that  It  was  In  the  discretion  of  the 
Judge  to  allow  either  to  be  done.  In  the 
present  case  the  Judge,  in  the  exercise  of  his 
discretion,  refused  to  allow  the  desired  sug- 
gestion to  he  made.  In  doing  so  he  did  not 
nbuse  his  discretion.  In  overruling  the  mo- 
tion for  a  new  trial,  his  honor  who  presided 
in  the  court  below  places  his  ruling  by  wblch 
he  allowed  cross-ezamlnatloin  on  the  Idea 
that  the  prisoner  had  bem  Instructed  hj  the 
court  that,  if  he  answered  the  question  or 
suggestion  made  by  counsel.  It  would  subject 
him  to  cross-examination,  and  that,  as  the 
prisoner  did  answer  the  question  or  sugges- 
tion, he  was  thus  lawfully  subjected  to  • 
'  cross-examination.  We  cannot  ag^ree  in  this 
■  -view.  We  know  of  no  rule  of  law  or  i»ac- 
tice  which  sanctions  it  The  statute  express- 
ly declares  that  the  prisoner  shall  not  be  com- 
pelled to  answer  questions  on  cross-ezamina- 
tlon.  should  he  think  propw  to  decline  to 
answer  them.  Furthermore,  so  long  as  the 
prisoner  confines  his  statement  to  matters  cor- 
nected  with  his  defense,  he  has  the  right  to 
refer  to  any  particular  phase  of  It,  and  this 
he  may  do  without  let  or  hindrance.  While 
connsel  has  no  right  to  make  suggestiona  to 
him,  or  to  put  any  questton  to  him,  if  he  do 
so,  e7«D  while  out  of  order,  the  prisoner  may 
lawfully  Incorporate  in  his  statement  any 
matter  which  involves  the  subject  of  the  sug- 
gestion or  question,  without  placing  himself 
at  any  disadvantage,  because  his  right  to 
mak't  such  a  statement  as  he  may  deem  prop- 
er Is  unqualified.  It  does  not  appear  In  this 
case  tba'-.  the  prisonei'  consented  to  be  cross- 
examined.  His  counsel  objected  to  It  and 
when  the  court  ruled  thai  by  answering  the 
suggestion  of  question  of  his  counsel  the 
prisoner  hk.;:  subjected  himself  to  cross-exam- 
ination, under  which  ruling  thr  prisoner  was 
cross-examined,  lie  committed  an  error  whlcb 
required  the  grant  of  a  new  trial 

2.  It  is  insisted  that  the  trial  Judge  ored. 
after  both  the  state  and  the  defendant  bad 
closed,  In  allowing  the  case  to  be  suspended, 
on  the  application  of  the  solicltw  general, 
for  the  purpose  of  sending  for  a  witness; 
the  defendant  at  tbe  time  objecting  to  such 
suspension.  To  this  ground  of  the  motion 
tbe  presiding  Judge  attaches  an  explanatory 
note  to  the  effect  that  on  satisfactory  proat 
submitted  to  the  court  of  the  existence  of 
the  witness,  the  importance  of  his  testimony, 
and  that  the  solicitor  general  had  Just  heard 
of  the  same,  he  suspended  the  trial  from 
11:4B  a.  m.  to  3:10  p.  m.  in  order  to  secure 
the  presence  of  the  witness.  We  find  no  er- 
ror in  this.  The  manner  of  ccmdnctlng  a 
trial  is  largely  In  the  discretion  of  the  Judge 
presiding,  and  tbat  discretion  was  not  abused 


by  a  suspension  of  the  trial  for  tbe  limited 
time  named  for  the  purpose  of  procuring  the 
evidence  of  an  Important  witness.  On  the 
contrary,  sucb  a  suspension  seems  to  have 
been  in  tbe  furtherance  of  Justice. 

8.  An  examination  of  the  evidence  falls  to 
disclose  that  any  witness  testified  as  to 
threats  made  on  tbe  part  of  the  accused 
against  the  deceased,  and  for  that  reason 
it  was  error  on  the  part  of  the  trial  Judge 
to  charge  the  Jury  In  relation  to  threats. 

4.  Complaint  is  made  that  the  court  erred 
In  charging  the  Jury  In  relation  to  tbe  law 
of  conspiracy.  The  accused,  with  one  Jones, 
was  Jointly  indicted,  and  the  charge  objected 
to  appears  to  be  a  full  and  accurate  preaen 
tation  of  the  law  In  relation  to  the  liability 
of  one  of  two  conspirators  for  the  acts  of  the 
other.  There  can  be  no  objection  to  the  mat- 
ter of  the  charge,  and,  on  a  review  of  thr 
evidence,  we  find  there  was  evidence  which 
tended  to  some  extent  at  least  to  show  that 
the  accused  and  Jones  bad  entered  Into  a 
conspiracy  to  kill  deceased. 

5.  It  is  claimed  that  tbe  ooort  erred  In  In- 
structing the  Jury  as  follows:  "After  going 
through  the  evidence.  If  yon  should  have  a 
reasonable  doubt  on  your  mind  that  any  con- 
spiracy existed  between  these  parties.  Pomp 
Walker  and  Ell  Jones,  to  take  tbe  life  of  this 
deceased,  Tom  Holton,  yet  if  you  should  be 
lleve  from  the  evidence  that  wounds  were  in- 
flicted upon  tbe  deceased  by  Ell  Jones,  and 
that  thr  defendant  In  this  case  inflicted  a 
mortal  wound  on  Tom  Holton,— a  wound  that 
would  have  produced  death,— then  you  would 
be  authorized  to  return  a  verdict  finding  th^ 
defendant  guilty  of  mnrdev.  provided  you 
believe  that  all  the  other  elements  of  mur- 
der existed  about  which  I  have  charged  you." 
When  fairly  construed,  we  think  tbls  por 
tlon  of  the  charge  might  be  understood  to 
have  this  meaning:  That  if  both  Jones  and 
the  accused  Inflicted  wounds  on  the  person 
of  the  deceased,  and  the  wounds  infilcted  by 
the  accused  would  have  resulted  In  death, 
then  ttw.  accused  could  be  lawfully  convict- 
ed, although,  as  n  matter  of  fact  the  wound 
infilcted  by  Jones  may  have  been  the  imme- 
diate cause  of  tbe  death.  So  construed,  this 
charge  war  error.  The  state  charged  that 
Walker  was  guilty  of  murder  In  killing  Hol- 
ton. It  was  therefore  Incumbent  upon  the 
state,  before  a  conviction  for  any  grade  of 
homicide  could  have  been  had,  to  prove  not 
only  that  the  deceased  was  killed,  but  that 
he  died  from  the  effects  ot  a  woimd  In- 
flicted by  the  accused.  Mr.  Kerr,  In  his  trea- 
tise on  the  Ijaw  of  Homicide  (section  31), 
on  authority,  lays  down  tbe  following  propo- 
sitions: "Where  the  defendant  inflicts  a  fatal 
blow,  he  cannot  escape  liability  for  his  wrong- 
ful act  from  the  fact  that  other  blows  were 
subsequently  infilcted  by  other  persons  which 
hastened  the  death.  But  if  one  inflicts  a 
mcMtal  wound,  and,  before  death  ensues,  an- 
other kills  the  same  person  by  an  independent 
act  without  concert  <»■  procurement  of  the 
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oiM  wbo  caused  Ua  fint  wonnd,  the  flnt 
person  cannot  be  convicted  of  marder,"  etc 
Hr.  Wharton,  In  yolnme  1  of  his  Criminal 
liaw  (section  1S3),  says:  "When,  after  a 
wound,  a  new  and  Independent  causation  In- 
terrenes,  producing  death,  this  relieves  par- 
ties to  whom  such  new  causation  is  not  im- 
putable." And  again,  In  the  same  volume 
(section  309a):  "The  death  must  be  traced  to 
the  blow  charged  to  the  defendant"  "It  has 
been  ruled  that  If  a  person  receives  a  wound 
willfully  inflicted  by  another,  which  might 
cause  death,  and  death  actually  follows,  the 
burden  is  on  him  who  inflicted  it  to  show  that 
it  did  not  cause  the  death."  Hughes,  Cr. 
Law  &  Proc.  {  87.  The  converse  of  this 
prcqioBltlon  must  be  true;  that  la,  If  the  per- 
son inflicting  such  wound  in  fact  shows  that 
it  did  not  cause  the  death,— as,  for  Instance, 
by  showing  that  death  actiial^  occurred  In 
consequence  of  a  wound  Inflicted  by  another, 
—he  meets  this  burden,  and  cannot  be  con- 
victed. It  is,  however,  unnecessary  to  cite 
authorities  to  support  this  proposition.  Of 
course.  In  the  case  of  a  proven  conspiracy, 
one  may  be  found  guilty,  while  another  in- 
flicted the  wound  which  caused  death.  But 
In  an  Individual  case,  one  cannot  be  law- 
fully convicted  of  murder  when  it  is  shown 
that  the  deceased  really  died  fr<Hn  another 
and  a  distinct  wound,  inflicted  by  a  dlfterent 
person.  We,  of  course,  are  not  to  be  under- 
stood as  saying  that  the  evidence  in  this  case 
shows  that  the  deceased  did  not  die  from  the 
wound  inflicted  by  the  accused.  That  is  a 
question  for  legitimate  determination  by  a 
Jury.  We  are  Intending  only  to  meet  the 
proposition  involved  in  the  instruction  to  the 
Jury  under  consideration.  That  bistructlon 
contains  the  proposition  that,  if  the  accused 
inflicted  on  the  person  of  the  deceased  a 
wound  that  would  have  produced  death,  the 
Jury  would  be  authorized  to  return  a  verdict 
of  guilty,  if  the  other  elements  of  murder 
existed.  The  charge  was  error.  The  Jury 
could  not  have  lawfully  convicted  the  accused 
of  murder.  If  he  was  acting  independently 
when  he  inflicted  the  wound,  unless  they 
could  flnd  from  the  evidence  that  the  wound 
inflicted  was  the  cause  of  death. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LTJMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  OANDLBB,  J.,  not 
presiding. 
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PACLK  ▼.  STATHL 


(Sopmne  (Tonrt  of  Georgia.    Nov.  12,  1902.) 

ORUOMAL  LAW— REVIEW— MANSLAUGHTER. 

1.  It  does  not  appear  that  the  trial  judge  com- 
mitted any  error  for  the  canses  assigned  in  the 
special  grounds  of  the  motion  for  a  new  trial. 

2.  Tt«  finding  by  the  jnry  that  the  accused 
was  guilty  of  the  offense  of  voluntary  man- 
da  oghter  was  fully  authorised  by  the  evidence. 
Therefore  the  trial  Judge  committed  n*  emr 
In  overmliag  the  motion  fttr  a  new  trlaL 

(Syllabus  by  the  Court) 


Enot  from  soi>erlor  court,  CotTee  eoanty; 
Jos.  W.  Bennet,  Judge. 

Dennis  Paulk  was  convicted  of  volnntaiy 
manslaughter,  and  brings  error.    Affirmed. 

B.  D.  Graliam  and  Leon  A.  Wilson,  for 
plalDtlfr  in  error.  John  W.  Betmett,  SoL 
Gen.,  and    Quincey  ft    McDonald,  for    the 

State. 

PER  CURIAM.    Jndgmeot  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of  tfUk- 
neaa,  and  GANDLBR,  J^  not  presidlnc. 


(US  Oe.  &Z7) 


GULLY  V.  STATH. 


(Supreme  Court  of  Georgia.    Nov.  12,  1908L) 

BI6AMT— mDtCTMBNT— FORMER     ACQTniTA2<- 
BVIOBNCB-aBNHBAI.  OBJBCTtOK. 

1.  An  acquittal  tmder  an  indictment  diarging 
that  the  accused  committed  bigamy  by  contract- 
ing an  unlawful  marriage  with  "Gussle  Shisg- 
ler"  will  not  be  a  bar  to  a  prosecntioii  subse- 
quently instituted  under  an  indictment  diarging 
tliat,  on  the  same  date  as  that  named  in  the 
first  indictment,  the  accused  committed  bigamy 
by  contracting  an  unlawful  marriage  with 
"Bessie  Shingler,"  espedally  when  It  appears 
that,  at  the  time  vpon  whidi  the  mamages 
were  alleged  to  have  taken  place,  there  were  in 
life  persons  answering  to  the  names  both  of 
Gussle  and  Bessie  Shingler.  The  above  is  true 
notwithstanding  it  appears  that  the  witness  who 
testified  before  the  grand  Jury  by  mistake  gave 
the  name  of  Gussle  Shingler  when  he  Intended 
to  give  that  of  Bessie,  and  that  the  name  of 
Gnssle  was  Inserted  In  the  Indictment  under  a 
misapprehension  growing  out  of  ttiis  mistake  of 
the  witness;  there  havinc  been  bat  one  mar- 
riage, and  it  having  been  in  tact  contracted 
with  Bessie,  and  not  Gnssle. 

2.  Where  objection  is  made  to  specified  evi- 
dence  as  a  whole,  part  of  which  is  admissible 
and  part  inadmissible,  and  the  objection  does 
not  point  out  the  otijectionable  portion,  there  Is 
no  error  In  admitting  the  entire  evidence. 

(Syllabus  by  the  Court.) 

Bhror  from  superior  court,  Decatur  county; 
W.  N.  Spemce,  Judge. 

R.  C.  Gully,  alias  C.  B.  Bridges,  was  con- 
victed of  bigamy,  and  ttrings  error.  Afflnn- 
ed. 

W.  D.  Sheffield,  by,  J.  D.  Harrison,  for 
plalntlfl  in  error.  W.  E.  Wooten,  SoL  (Sen,, 
by  R.  R.  Arnold  and  Donalacm  A  Fleming 
for  the  State. 


COBB,  J.  B.  C.  Gully,  sometimes  known 
aci  C.  R.  Bridges,  was  placed  upon  trial,  <iua- 
ged  with  the  offense  of  bigamy;  the  indict- 
ment charging  that  on  November  7,  1901,  the 
accused  married  one  Bessie  Shini^er;  bis 
lawful  wife,  Annie  Bridges,  being  then  In 
life,  which  fact  was  known  to  him.  Hie  ate- 
cused  filed  a  special  plea  setting  up  that  at 
a  previous  term  an  indictment  liad  bean 
preferred  againsit  him,  charging  him  with 
the  offense  of  bigamy.  In  that  on  November 
7,  1901,  be  bad  married  one  Gnsale  Shingler, 
-41s  lawful  wife)  Annie  Bridges,  beinc  ■• 
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in  Vfa,  which  fact  waa  known  to  him;  that 
he  was  arraigned  on  this  Indictment,  and 
pleaded  "Xot  guilty";  and  that  the  trial  re- 
sulted In  a  verdict  of  acqnlttal;  a  copy  of 
the  proceedings  being  attached  to  the  plea. 
It  was  alleged  that  the  offense  charged  in 
the  indictment  In  the  present  case  is  the 
same  as  that  charged  In  the  indictment  up- 
on which  the  accused  was  previously  Indict- 
ed; that  the  present  indictment  charges 
identically  the  same  and  only  the  offense 
charged  In  the  former  indictment;  that,  in 
order  to  convict  upon  the  present  charge,  it 
would  be  necessary  to  introduce  the  same 
evidence,  without  any  additional  facts,  as 
was  produced  upon  the  trial  under  the  for- 
mer indictment;  that  the  finding  of  the  Jury 
at  the  former  trial  was  ui>on  the  same  evi- 
dence and  Issue  that  would  be  had  and  made 
in  the  present  case,  and  none  other:  that 
while  the  former  Indictment  charged  that  the 
accused  committed  the  offense  of  bigamy  by 
marrying  Gussie  Shingler,  and  the  present 
indictment  alleges  that  he  committed  the 
offense  by  marrj'Ing  Bessie  Shingler,  still 
both  indictments  relate  to  the  same  unlaw- 
ful marriage,  and  both  allege  the  same  date 
upon  which  the  marriage  took  place;  the 
only  difference  in  the  allegations  in  the  two 
Indictments  being  In  the  name  of  the  person 
with  whom  the  marriage  was  alleged  to  have 
been  contracted.  It  appeared  from  the  evi- 
dence that  there  were  two  Shingler  sisters, 
one  named  Gnssle  and  the  otb^  Bessie; 
that  no  marriage  had  taken  place  between 
Gnssle  and  the  accused,  she  herself  being 
married  to  another  on  the  date  she  was  al- 
leged in  the  indictment  to  have  been  mar- 
ried to  the  accused;  and  that  the  only  unlaw- 
ful marriage  contracted  by  him  was  the  one 
with  Bessie  Shingler.  The  name  of  Gussie 
appeared  In  the  first  indictment  as  the  result 
of  a  mistake  made  by  a  witness  who  testified 
before  the  grand  Jury,  the  witness  intending 
to  give  the  name  of  Bessie  instead  of  that  of 
Gnssle.  The  accused  entered  a  plea  of  not 
guilty  upon  the  indictment,  and  the  issue 
raised  by  this  plea  and  that  raised  by  the 
special  plea  were  submitted  to  the  same  Jury, 
by  whom  a  verdict  w.as  returned  finding  the 
accused  guilty;  thus,  in  effect,  finding 
against  the  special  plea.  The  accused  filed 
a  motion  for  a  new  trial  upon  various 
grounds.  The  moitl<»i  was  overruled,  and 
be  excepted.  Hie  only  grounds  of  the  motion 
which  were  insisted  on  in  this  court  were 
those  which  alleged,  in  substance,  that  the 
verdict,  so  far  as  it  amounted  to  a  finding 
against  the  special  plea,  was  contrary  to  evi- 
dence^ and  one  ground  which  assigned  error 
upon  the  admission  of  certain  testimony. 
1.  It  is  contended  that  under  the  evidence 
the  Jury  should  have  found  in  favor  of  the 
special  plea  setting  np  former  acquittal,  for 
the  reason  that  the  offense  Involved  in  the 
present  case  was  the  same  as  that  for  which 
the  accused  had  been  placed  on  trial  and  ac- 
quitted.   To  entitle  the  accused  to  plead  snc- 


cessfuUy  former  acquittal,  the  offenses  diar- 
£;ed  In  the  two  prosecutions  must  have  been 
the  same  in  law  and  In  fact;  and,  while 
there  is  no  infallible  test  that  can  be  applied 
in  all  cases  for  determining  the  identity  of 
the  offenses  charged  in  the  different  indict- 
ments, it  has  been  said  that  It  is  a  rule  of 
almost  universal  application  that  If  the  facts 
required  to  support  the  second  indictment 
would  have  been  sufficient,  if  proved,  to  pro- 
cure a  conviction  under  the  first  indictment, 
the  offenses  are  Identical.  See  17  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  596,  597.  See,  also, 
1  Archb.  Cr.  Proc.  &  PI.  (8th  Ed.)  top  page 
341.  The  rule  above  referred  to  Is  that 
which  Is  sometimes  called  the  "same  evi- 
dence test"  l^ere  is  also  anothw  rule  which 
declares  that  If  the  prosecution  under  tbe 
second  indictment  involves  the  some  transac- 
tion which  was  referred  to  in  the  former  in- 
dictment, and  it  was  or  might  have  properly 
been  the  subject  of  investigation  under  that 
Indictment,  an  acquittal  or  conviction  under 
the  former  indictment  would  be  a  bar  to  a 
prosecution  under  the  last  indictment  This 
rule  is  sometimes  called  the  "same  transac- 
tion test"  The  latter  rule  has  been  the  one 
adopted  and  generally  followed  In  this  state. 
In  Roberts  v.  State,  14  Ga.  8,  Judge  Stames, 
after  stating  that  there  seemed  to  be  some 
difficulty  about  applying  in  all  cases  the  rule 
known  as  the  "same  evidence  test"  says: 
'^o  avoid  any  confusion  on  this  subject, 
we  adopt  the  rule  as  It  Is  otherwise  mwe 
generally,  and  perhaps  more  accurately,  ex- 
pressed, viz.,  that  the  plea  of  autrefois  ac- 
quit or  convict  is  sufficient  whenever  the 
proof  shows  the  second  case  to  be  the  same 
transaction  with  the  first"  The  rule  thus 
laid  down  was  applied  In  the  following  cas- 
es: Holt  V.  State,  38  Ga.  187;  Jones  v.  State, 
65  Ga.  625;  Buhler  v.  State,  64  G«.  504; 
Goode  V.  State,  70  Ga.  752;  Knight  v.  State, 
73  Ga.  804;  Knox  v.  State,  8»  Ga.  259,  15 
S.  E.  308.  See,  also,  In  this  connection^  Crock- 
er V.  State,  47  Ga.  568;  Johnson  v.  State,  G6 
Ga.  94  (2);  Craig  v.  State,  108  Ga.  778,  33 
S.  E.  653;  McWilliams  v.  State,  110  Ga.  290, 
S4  S.  £.  1016. 

If  the  two  prosecutions  really  involve  the 
same  transaction,  the  fact  that  the  offense 
charged  In  the  second  indictment  Is  by  name 
a  different  offense  from  that  which  is  set 
forth  In  the  first  does  not  prevent  a  Judg- 
ment under  the  first  from  being  a  bar  to  the 
second  prosecution.  Holt  v.  State,  supra. 
On  the  other  hand,  if  the  two  offenses  are 
nominally  the  same,  but  are  substantially 
different  a  Judgment  In  one  will  not  be  a 
bar  to  a  prosecution  in  the  other.  Brown  v. 
State,  85  Ga.  713,  11  S.  E.  831  (3).  It  has 
also  been  held  that  where  a  person  has  been 
put  In  Jeopardy  of  a  conviction  of  an  offense 
which  is  a  necessary  element  In,  and  consti- 
tutes an  essential  i>art  of,  another  offense, 
such  Jeopardy  is  a  bar  to  a  subsequent  prose- 
cution for  the  latter  offense,  If  founded  uimn 
the  same  act   Bell  v.  State,  103  Ga.  397,  30  St 
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E.  284,  68  Am.  St  Hep.  102.  See,  also,  Copen- 
haven  t.  State,  15  Ga.  2M;  Fat  t.  State,  116 
Ga.  92,  42  S.  E.  389.  In  Blair  t.  State,  81 
6a.  629,  7  S.  E.  855,  It  was  held  that  the  true 
rule  Is,  If  the  evidence  required  to  convict 
under  the  flret  Indictment  would  not  be  suffl- 
cirat  to  convict  under  the  second  Indictment, 
but  proof  of  additional  facta  would  be  neces- 
sary to  complete  the  ofTense  charged  in  the 
second  indictment,  the  former  conviction  or 
acquittal  could  not  be  pleaded  In  bar  of  the 
second.  In  that  case  a  conviction  for  selling 
liquor  without  a  license  was  upheld,  not- 
withstanding the  accused  had  been  convicted 
on  another  Indictment  of  selling  liquor  to  a 
minor;  the  two  cases  involving  the  same 
sale.  This  case  apparently  applies  the  "same 
evidence  test,"  and  disregards  the  "same 
transaction  test"  The  ruling  In  the  Blair 
Case  was  followed  in  Smith  v.  State,  106  Ga. 
724,  32  S.  E.  127.  See,  also,  Copenhaven  v. 
State,  supra.  What  was  said  in  Bryant* s 
Case,  07  Ga.  105,  26  S.  E.  460,  In  reference  to 
the  "same  evidence  test"  being  tbe  true  test 
as  to  whether  a  plea  of  former  acquittal  or 
conviction  should  prevail,  was  obiter;  the 
ruling  in  that  case  being  entirely  consistent 
with  the  rule  known  as  the  "same  transac- 
tion test"  Without  reference  to  which  la 
the  sounder  rule,  the  "same  evidence  test" 
or  the  "same  transaction  test"  the  latter  baa 
been,  since  the  decision  in  14  Ga.,  generally 
accepted  as  the  rule  in  this  state.  Under  this 
rule,  it  becomes  necessary  in  each  case  to 
determine  whether  both  Indictments,  and  the 
investigations  that  may  be  had  thereunder, 
relate  to  the  same  offense;  that  is,  in  order 
to  successfully  defeat  a  prosecution  under 
the  last  Indictment  it  is  incumbent  upon  the 
accused  to  identify  the  offense  charged  In 
the  second  Indictment  with  that  which  was, 
or  could  have  been,  made  the  subject  of  in- 
vestigation under  the  first  indictment  In 
Sweeney  v.  State,  16  Ga.  468,  Judge  Bear 
ning  said:  "But  In  all  pleas  of  former  ac- 
quittal or  former  conviction,  the  proof  of 
the  plea  has  to  consist  partly  of  matter  of 
record  and  partly  of  matter  not  of  record. 
And  the  identity  of  the  two  cases  is  the  part 
of  the  plea  which  It  is  the  peculiar  business 
of  the  evidence  which  Is  not  of  record  to 
make  out"  In  determining  whether  the  two 
uffcnses  are  Identical,  we  must  not  look  to 
the  indictment  alone  ot  to  the  proof  alone, 
but  to  both  the  proof  and  the  indictment 
If  the  evidence  offered  under  the  Issue  form- 
ed upon  the  special  plea  shows  that  no  oth- 
a  transaction  than  that  sought  to  be  Inves- 
tigated under  the  second  indictment  could 
have  properly  been  the  subject  of  investi- 
gation under  the  first  then  an  acquittal  un- 
der the  first  indictment  would  be  a  bar  to  a 
prosecution  under  the  second,  notwithstand- 
ing the  fact  that  there  could  not  have  been  a 
conviction  under  the  first  indictment  for  the 
reason  that  the  proof  offered  In  support  of  it 
tailed  to  establish  allegations  descriptive  of 
the  offense  ordinarily  immaterial,  but  which 


the  pleader  had  made  material  by  STerment 
Thus  It  was  held  in  Buhler's  Case,  supra, 
that  where  the  accused  had  been  indicted 
for  stealing  a  cow  which  was  the  propoty 
of  H.,  and  had  been  acquitted,  and  he  was 
again  indicted  for  stealing  a  cow  which  was 
the  property  of  H.,  the  description  being  dif- 
ferent from  that  alleged  in  the  first  indict- 
ment and  It  appeared  on  the  trial  that  H. 
had  only  one  cow,  and  this  cow  was  the  one 
referred  to  in  both  indictments,  and  the  tes- 
timony in  each  case  related  to  this  cow,  a 
verdict  finding  against  the  plea  was  contrary 
to  law.  And  in  Goode's  Case,  supra.  It  ap- 
peared that  the  accused  was  tried  and  ac- 
quitted under  an  Indictment  charging  him 
with  larceny  from  the  house,  and  alleging 
ownership  of  the  house  and  the  goods  stolen 
In  the  prosecutor,  and  was  subsequently  ar- 
raigned upon  another  Indictment  for  larceny 
from  the  house;  the  Indictment  alleging  a 
different  ownership  of  the  house  and  the 
goods  stolen.  It  was  held  that  a  plea  of  for- 
mer acquittal  which  set  out  fully  the  first 
Indictment  and  the  proceedings  had  thereon, 
and  averred  that  the  transactions  embraced 
m  both  Indictments  were  one  and  the  same, 
was  Improperly  stricken  on  demurrer.  To 
the  same  effect  was  the  ruling  In  Knighf  s 
Case,  supra.  In  all  of  these  cases  It  appeared 
that  the  indictment  referred  to  the  same 
property  and  the  same  theft  and  that  the 
theft  referred  to  In  the  first  Indictment  In 
each  case  could  have  been  properly  investi- 
gated thereunder,  although,  on  account  of  a 
variance  In  regard  to  description  in  Identity 
of  the  property  or  ownership,  a  conviction 
could  not  be  had.  If  It  had  appeared  from 
the  second  Indictment  In  the  Buhler  Case 
that  the  animal  alleged  to  have  been  stolen 
was  and  could  not  have  been  the  same  anl- 
mal  referred  to  ,ln  the  first  indictment  then, 
of  course,  no  proceedings  under  the  first  In- 
dictment would  have  affected  a  prosecution 
under  the  second:  that  is,  to  take  an  ex- 
treme case,  if  It  had  appeared  in  the  first  In- 
dictment that  Buhler  was  charged  with  har- 
Ing  stolen  a  cow,  and  In  the  second  indict- 
ment for  stealing  a  bull,  then  no  proceed- 
ings had  under  the  first  indictment  would 
affect  the  right  of  the  state  to  prosecute  un- 
der the  second;  and  this  would  be  true  not- 
withstanding It  appeared  from  the  evidence 
upon  the  issue  formed  upon  the  special  plea 
setting  up  former  acquittal  that  the  drafts- 
man of  the  Indictment  by  mistake  described 
the  animal  as  a  bull,  when  It  should  have 
been  described  as  a  cow.  Goode's  and 
Knight's  Cases  are  subject  to  a  similar  ex- 
planation. The  ruling  In  the  Knox  Case, 
supra,  was  based  upon  the  ruling  In  the  three 
cases  Just  referred  to;  and,  even  If  it  is  not 
subject  to  the  same  explanation  as  the  other 
cases.  It  was  a  decision  by  two  Joatlcea  only, 
and  la  not  controlling  as  authority.  In  ttie 
present  case  the  first  indictment  charged  as 
unlawful  marriage  with  Gnssle  Shingler. 
The  proof  showed  that  there  was  sucb  a  per- 
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aon  M  GuBSie  Shinsler.  Bnt  whether  this  was 
80  or  not,  under  the  first  Indictment  there 
could  not  hare  been  a  leg^al  Investigation  In 
reference  to  an  unlawful  marriage  b^  the  ac- 
cused to  any  other  person  than  the  one  nam- 
ed In  the  Indictment  Evidence  of  a  mar- 
riage by  the  accused  with  Bessie  Shingler 
would  not  have  been  admissible  under  the 
first  Indictment.  While  the  offense  charged 
lo  each  Indictment  Is  the  same,  In  general 
terms,— that  Is,  bigamy,— an  unlawful  mar- 
riage to  a  particular  person  ls>an  essential 
element  In  this  offense,  and  the  allegation 
and  the  proof  In  reference  to  this  person 
must  correspond.  The  offenses  charged  In 
the  two  Indictments  are  not,  therefore.  Iden- 
tical. In  the  absence  of  any  evidence  at  all, 
the  Indictments,  on  their  face,  show  that 
they  could  not  Involve  the  same  transaction. 
In  the  light  of  the  evidence  that  Gnssle 
Shingler  and  Bessie  Shingler  were  separate 
and  distinct  persons,  the  view  is  strengthen- 
ed that  it  was  impossible  under  the  first  In- 
dictment to  Investigate  the  subject  of  a  mar- 
riage by  the  accused  with  any  other  person 
than  the  one  therein  named.  It  is  immate- 
rial whether  we  apply  the  "same  transaction 
test"  or  the  "same  evld^ice  test" ;  the  finding 
against  tlie  special  plea  was  proper.  The 
"additional  fact  test"  and  the  "essential  In- 
gredient test,"  which  have  been  alluded  to 
above,  have  no  application  to  a  case  of  the 
character  now  under  consideration.  It  Is 
immaterial  what  the  pleader  intended  when 
the  Indictment  was  drawn.  It  is  also  Imma- 
terial what  the  grand  Jury  intended  when 
they  found  the  first  indictment.  It  Is  im/- 
material  that  both  the  pleader  and  the  grand 
Jury  had  in  mind  but  one  marriage,  and  that 
the  Indictment  intended  to  charge  that  this 
marriage  was  contracted.  Under  the  Indict- 
ment as  It  was  framed,  no  other  transaction 
could  have  been  properly  the  subject  of  a 
legal  investigation  than  an  unlawful  mar- 
riage between  the  accused  and  Quseie  Shin- 
gler. An  unlawful  marriage  with  Bessie 
Shingler  wag  a  separate  and  distinct  trans- 
action from  the  alleged  marriage  between 
him  and  Gnssle  Shingler.  The  finding  against 
the  plea  of  former  acquittal  was  demanded 
by  the  evidence  offered  to  support  the  same. 
2.  The  only  other  question  argued  in  the 
brief  of  twonsel  for  the  plaintiff  is  that  rais- 
ed npon  an  objection  to  the  admission  of 
evidence  set  forth  In  the  fourth  ground  of 
the  motion  for  a  new  trial.  The  evidence 
objected  to  was  as  follows:  Lawrence,  a 
witness  for  the  state,  testified:  "I  found  a 
woman  and  seven  children  near  Lemay, 
North  Carolina,  and  I  called  upon  her,  visit- 
ed her  home,  and  showed  her  the  picture  of 
C.  B.  Bridges,— the  picture  that  you  have 
there  is  the  one  that  I  showed  her,— and  she 
recognized  It  as  the  picture  of  C.  R.  Bridges. 
She  bore  the  name  of  Annie  Gully,  but  her 
maiden  name  was  Bridges.  I  found  that  by 
her  marriage  certificate  In  her  Bible  and  her 
own  statement  and  how  she  is  known  there 


through  the  country.— It  was  general  repute 
that  that  was  her  name."  The  motion  for 
a  new  trial  assigns  error  upon  the  admission 
of  this  evidence  in  its  entirety,  and  says  that 
the  evidence  was  inadmissible  because  It  was 
hearsay.  Counsel  for  the  plaintiff  In  error, 
In  his  brief,  argues  that  the  statement  that 
Annie  Gully  recognized  the  picture  shown 
her  as  the  picture  of  her  husband  was  hear- 
say, and  improperly  admitted.  Let  it  be 
conceded  that  this  was  a  valid  objection  to 
that  much  of  the  testimony.  The  objection 
went  to  the  whole  of  the  evidence,  and.  If 
any  part  of  It  was  admissible,  the  objection 
was  properly  overruled.  See  Penitentiary 
Co.  V.  Gordon,  85  Ga.  160,  168,  11  S.  E.  584 
(5);  Lumber  Co.  v.  Brhison,  94  Ga.  517,  20 
S.  E.  437  (1);  Chambers  v.  Wesley,  113  Ga. 
343,. 344,  38  S.  E.  848  (2),  and  cases  cited.  It 
appeared  from  the  evidence  that  the  accused 
had  admitted  that  his  real  name  was  Gully, 
that  he  had  a  wife  and  children  living  in 
North  Carolina,  and  that  her  maiden  name 
was  Bridges.  It  was  therefore  competent 
for  the  witness  to  testify  that  at  a  given 
place  in  North  CaroUna,  which  he  had  visit- 
ed, he  found  a  woman  with  seven  children, 
who  was  reputed  in  the  neighborhood  to  be 
named  Annie  Gully,  and  that  there  was  a 
like  repute  that  her  maiden  name  was 
Bridges.  So  much  of  the  testimony  offered 
was  admissible.  As  to  what  weight  should 
be  given  It  was  an  entirely  different  ques- 
tion. What  this  witness  said  in  reference  to 
the  picture  of  Bridges  was  inadmissible,  but 
as  the  objection  was  to  the  whole  testimony, 
and  part  of  it  was  admissible,  the  objection 
was  properly  overruled. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLER,  J^  not 
presiding. 


an  Qa.  543) 

Mcintosh  t.  state. 

(Supreme  Court  of  Georgia.    Nov.  12,  1002.) 

CRIillNAL  LAW— FORMER  JEOPARDY. 

1.  An  acquittal  under  au  indictmeut  charging 
the  accused  with  the  offense  of  using  obscene 
aiid  vulgar  language  in  the  presence  of  a  female 
will  not  operate  to  bar  a  prosecution  for  usintr 
opprobrious  words  and  abusive  language  to  and 
of  another,  even  though  both  indictments  relat- 
ed to  the  same  act. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty;   Pope  Barrow,  Judge. 

Nick  Mcintosh  was  convicted  of  using 
abusive  language,  and  brings  error.  Affirm- 
ed. 

W.  P.  Slater,  for  plaintiff  in  error.  W.  W. 
Osborne,  Sol.  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  placed  on 
trial  upon  an  indictment  charging  him  with 
using  opprobrious  words  and  abusive  lan- 
guage to  and  of  one  C.  S.  Waters  on  the 
3l8t  of  April,  1902.    He  filed  a  special  plea  of 
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former  Jeopardy.  There  was  a  flndlns 
against  blm  on  this  plea.  He  then  pleaded 
not  guilty,  and  there  was  also  a  finding 
against  him  on  this  plea.  The  case  is  here 
upon  a  bill  of  exceptions  assigning  error 
upon  the  judgment  overruling  a  motion  for 
a  new  trial.  While  the  record  contains  gey- 
era!  assignments  of  error  upon  rulings  made 
during  the  trial,  the  only  assignments  of  er^ 
ror  Insisted  on  In  the  brief  of  counsel  are 
those  which  complain  of  the  finding  against 
the  special  plea  of  former  Jeopardy. 

It  appears  that,  prior  to  his  arraignment 
on  the  indictment  in  the  present  case,  the 
accused  had  been  tried  in  the  city  court  of 
Savannah  upon  an  accusation  charging  him 
with  having  on  the  3l8t  day  of  April,  1902, 
used  obscene  and  vulgar  language  In  the 
presence  of  females  on  a  street  car,  and  that 
the  trial  on  this  accusation  resulted  In  an 
acquittal.  It  appears  from  the  evidence  in- 
troduced on  the  trial  of  the  issue  framed  up- 
on the  special  plea  that  C.  S.  Waters  was 
the  conductor  of  a  street  car,  and  that  the 
accused  had  used  to  him  opprobrious  words 
and  abusive  language  while  on  the  car;  that 
he  then  left  the  car,  and,  when  on  the 
ground,  again  used  language  of  a  similar 
nature;  that  what  occurred  on  the  car  and 
on  the  ground  constituted  one  continuouB 
transaction,  lasting  about  two  minutes;  and 
that  the  occurrence  In  which  the  opprobrious 
words  were  used  was  under  investigation  in 
the  trial  in  the  city  court  It  Is  to  be  de- 
termined whether,  under  this  state  of  facts, 
the  acquittal  in  the  city  court  operates  as  a 
bar  to  a  prosecution  under  the  present  in- 
dictment An  Indictment  for  using  obscene 
and  vulgar  language  In  the  presence  of  fe- 
males does  not  charge  the  same  ofTense  as  an 
Indictment  which  charges  one  with  having 
used  opprobrious  words  and  abusive  lan- 
guage, tending  to  cause  a  breach  of  the  peace. 
The  offenses  are  separate  and  distinct 
While  both  offenses  are  made  penal  by  the 
same  section  of  the  Code  (Pen.  Code,  i  396), 
they  are  no  less  separate  and  distinct  of- 
fenses. A  person  may  In  one  transaction  so 
conduct  himself  as  to  be  guilty  of  both  of 
these  crimes.  If  one  uses  to  and  of  another 
opprobrious  words  and  abusive  language 
which  is  obscene  and  vulgar,  and  this  Is  done 
in  the  presence  of  a  female,  both  offenses 
are  committed,  though  there  is  only  one 
transaction.  In  such  a  case  the  rule  In 
Blair's  Case,  81  Ga.  629,  7  S.  E.  855,  la  to  be 
followed.  It  ia  there  said  that  if  the  evi- 
dence required  to  convict  under  the  first  in- 
dictment would  not  be  sufficient  to  convict 
under  the  second,  without  proof  of  an  addi- 
tional fact  which  was  necessary  to  constitute 
the  offense,  former  Jeopardy  could  not  be 
pleaded  In  bar  of  the  second  indictment 
See,  also.  Smith  v.  State,  105  Ga.  724,  32  S. 
E.  127;  Copenhaven  v.  State,  15  Ga.  264. 
One  who  uses  vulgar  and  obscene  language 
in  the  presence  of  a  female  Is  guilty  of  a 
violation  of  law,  whether  that  language  is 


used  to  or  of  another  or  not  To  constitute 
the  offense  of  using  opprobrious  words  and 
abusive  langruage,  even  where  the  language 
used  is  also  obscene  and  vulgar,  it  Is  essen- 
tial to  a  conviction  that  the  language  must 
be  used  to  and  of  another,  and  In  his  pres- 
ence. A  conviction  could  have  been  had  un- 
der the  accusation  in  the  city  court  upon 
evidence  which  would  not  have  authorized 
a  conviction  under  the  indictment  in  the  su- 
perior court  That  part  of  the  transaction 
which  could  have  been  properly  investigated 
under  the  accusation  was  not  necessarily  in- 
volved in  the  investigation  under  the  Indict- 
ment In  that  trial  It  was  wholly  immate- 
rial whether  the  language  was  obscene  and 
vulgar,  or  whether  it  was  used  in  the  pres- 
ence of  a  female.  The  finding  against  the 
plea  of  former  acquittal  was  proper.  See,  in 
this  connection,  GuUy  t.  State,  116  Ga.  — , 
42  S.  B.  790. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLEB,  ji,  not 
presiding. 


(116  Oa.  *»i 
GEORGIA  IBON  &  COAL  00.  T.  ALUSON 

<    et  al. 

(Supreme  Court  of  Georgia.     Oct.  80,  1902.) 

BJECTMBNT  —  RIGHT    OF    ACTION  —  StTPRBMB 
COURT— RKVIBW  OK  FORMER  DECISION- 
DEMURRER— ABSTRACT  OF  TITLE. 

1.  Under  the  rulings  made  in  HUliard  v.  Oon- 
nelly,  7  Ga.  172,  and  Brewster  v.  Wooldridge, 
28  S.  E.  43,  100  Ga.  305,  the  trial  judge  did 
not  err  in  overruling  a  demurrer  to  a  declara- 
tiou  in  the  common-law  form  of  ejectment  on 
the  ground  that  this  form  of  action  had  been 
abolished.  The  rulings  made  in  the  cases  nam- 
ed are  to  the  effect  that  the  right  to  institute  an 
action  in  that  form  was  neither  destroyed  uor 
abridged  by  the  judiciary  act  of  1799,  nor  by 
any  of  the  subsequent  acts  of  the  general  as- 
sembly prescribing  the  form  and  character  of 
pleadings  which  should  thereafter  be  used  in 
this  state,  (a)  The  request  of  counsel  for  the 
plaintill  in  error  to  review  the  cases  named 
canuot  be  granted,  inasmuch  as  one  member  of 
the  court  is  absent,  and  cannot  participate  in 
the  decision  of  this  case.  See  section  5  of  the 
act  approved  December  17,  1896  (Van  Epps' 
Code  Supp.  p.  76,  §  6232). 

2.  A  demurrer  to  a  .  declaration  broaght  ia 
the  form  above  stated,  on  the  ground  that  n« 
abstract  of  title  was  attached  thereto,  was  prop- 
erly overruled,  (a)  The  provision  found  iu  sec- 
tion 5002  of  the  (5ivil  Code,  to  the  effect  that 
an  abstract  of  the  title  relied  on  shall  be  an- 
nexed to  a  declaration  for  the  recovery  of  land 
and  mesne  profits,  was  codified  from  an  act  ao- 
proved  December  8,  1860  (Acts  1800,  p.  43). 
which  by  its  terms,  amended  an  act  approved 
December  27.  1847  (Cobb,  Dig.  p.  490),  which 
prescribed  a  short  form  of  a  declaration  for  the 
recovery  of  land  and  mesne  profits,  and  does  not 
apply  to  actions  in  ejectment  brought  in  the 
common-law  form. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
A.  W.  Fite,  Judge. 

Action  by  J.  F.  Allison  and  others  against 
the  Georgia  Iron  &  Coal  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brines  er- 
ror.   Affirmed. 
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John  W.  &  Panl  F.  Akin,  for  plaintiff  In 
error.  3.  W.  Harris  and  J.  T.  Norrls,  for  de- 
fendants In  error. 

PER  CURIAM.     Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  oB  acooout  of 
idckneea. 


(116  aa.  B59) 


BROWN  T.  STATB. 


LEONARD  T.  SAMB  (two  cases). 

(Supreme  Court  of  Georgia.     Not.  12,  1902.) 

CBIMINAL  LAW-OYERRUUNO  DBHURRBB- 

EXCBPTIONS— RECBIVINO  8T0LBN 

aOODS— DEMURRER. 

1.  A  judgment  overruling  a  demurror  to  an  in- 
dictment may  be  made  the  snbject  of  exceptions 
pendente  lite,  and  error  may  be  assigned  on 
such  exceptions  In  a  bill  of  exceptions  sued  ont 
in  dne  time,  complaining  of  tlie  final  jadgment 
in  tile  case.  In  the  case  of  Banks  t.  State,  88 
S.  £.  917,  114  Ga.  115,  there  were  no  excep- 
tions pendente  lite. 

2.  An  indictment  charging  the  accused  with 
the  offense  of  receiving  stolen  goods,  in  that 
after  "a  certain  lot  of  brass,  to  wit,  fire  thou- 
sand pounds,"  had  been  stolen,  the  accused  re- 
ceived the  same,  "to  wit,  certain  lot  of  brass 
fitting,  to  wit,  four  handred  pounds,  of  the 
▼alne  of  three  hundred  dollars.^'  knowing  the 
same  to  have  been  stolen  by  the  person  from 
whom  received,  should  have  been  held  bad  on 
special  demurrer  raising  the  objection  that  the 
allegations  as  to  the  articles  recdved  were  not 
snfilcieutly  specific;  the  description  not  being 
sufficient  to  identify  the  articles  alleged  to  have 
been  received,  nor  to  put  the  accused  on  notice 
of  the  charge  he  was  to  meet. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Oiatham  cotmty; 
Pope  Barrow,  Judge. 

Richard  Brown,  D.  M.  Leonard,  and  B.  A. 
Leonard  were  convicted  of  crime,  and  bring 
error.    Reversed.. 

Robt  L.  Coldlng,  for  plaintiff  In  error.  '  W. 
W.  Osborne,  SoL  Gen.,  for  the  State. 

COBB,  J.  Brown  and  the  Leonards  were 
indicted  for  receiving  stolen  goods.  They 
were  convicted,  and  complain  that  the,  court 
erred  in  overruling  a  demurrer  to  the  indict- 
ment, as  well  as  in  refusing  to  grant  them  a 
new  triaL 

1.  The  demurrer  was  overruled  on  June  25, 
1902.  Exceptions  poidente  lite  complaining 
of  this  ruling  were  certified  and  entered  of 
record  on  July  17,  1902,  during  the  term  at 
which  the  ruling  was  made.  The  motion  for 
a  new  trial  was  overruled  August  13,  1902. 
The  bin  of  exceptions  complalntug  of  the  lat- 
ter mling,  and  also  assigning  error  on  the 
exceptions  pendente  lite,  was  tendered  within 
20  days  from  the  date  last  mentioned,  and 
was  duly  certified.  The  law  allowing  excep- 
tions pendente  lite  applies  In  criminal  cases, 
and  the  exceptions  In  the  present  case  were 
certified  in  due  time.  See  Strickland  v.  State, 
115  Ga.  222,  41  S.  E.  713.  In  Banks  v.  State. 
114  Ga.  115,  89  S.  B.  947,  there  were  no  ex- 
ceptions pendente  lite. 

2L  The  Indictment  charged  that  one  Charles 


Kimball  had  been  lawfully  conrlcted  of  a 
burglary  of  the  storehouse  of  Rourke  &  Sons, 
a  firm  composed  of  named  persons,  and  that 
he  "did  steal  from  said  storehouse  of  said 
firm  a  certain  lot  of  brass,  to  wit,  five  thou- 
sand pounds,  the  property  of  said  firm,"  and 
that  the  accused,  "well  knowing  sai^  personal 
property  to  have  been  stolen  and  feloniously 
taken  as  aforesaid,  did  then  and  there  receive 
same  of  and  ttom  the  said  Charles  Kimball, 
to  wit,  certain  lot  of  brass  fittings,  to  wit, 
four  hundred  pounds,  of  the  value  of  three 
hundred  dollars,  the  property  of  said  firm, 
contrary  to  the  laws,"  etc.  The  demurrer 
raises  the  objection  that  that  part  of  the  In- 
dictment describing  the  articles  alleged  to 
have  been  received  Is  not  sufficiently  specific; 
that  It  does  not  Identify  the  articles,  and  does 
not  pnt  the  accused  on  notice  of  tiie  charge 
they  are  called  on  to  defend.  All  that  Is  nec- 
essary to  show  that  the  term  "fitting"  la  very 
general  and  comprehensive  Is  to  look  at  the 
definition  of  the  same  in  some  of  the  stand- 
ard lexicons.  A  "fitting"  has  been  defined 
to  be:  "Anythhig  nsed  In  fltthig  up;  especial- 
ly (pi.)  necessary  fixtures  or  apparatus;  as, 
the  fittings  of  a  church  or  study;  gas  fittings." 
Webst.  Diet  It  has  also  been  defined  as 
"anything  employed  In  fitting  up  permanent- 
ly; used  generally  In  the  plural  In  the  sense 
of  fixtures,  tackle,  apparatus,  equipment;  as 
the  fittings  of  an  office;  gas  fitthigs."  Cent 
Diet  It  win  not  be  contended,  we  suppose, 
that  an  Indictment  for  larceny,  describhig  the 
articles  stolen  as  a  certain  lot  of  fittings,  of 
a  given  weight  and  value,  would  be  sufficient 
as  against  a  special  demurrer.  Walthour  v. 
State,  114  Ga.  75,  39  S.  E.  872.  Does  the 
mere  addition  of  the  material  of  which  the 
fittings  are  made  make  the  description  suffi- 
cient T  Is  one  charged  with  having  received 
stolen  goods.  In  that  he  received  a  "certain 
lot  of  brass  fittings,"  of  a  given  weight  and 
value.  Informed  by  such  averment  of  the 
charge  he  is  to  meet?  Is  there  anything  to 
such  a  description  to  enable  him  to  prepare 
his  defense?  Are  the  articles  referred  to  the 
brass  fittings  of  a  church,  or  a  dwelling,  or  a 
ship,  or  a  railroad  car,  or  a  buggy,  or  a  car- 
riage, or  a  bicycle,  or  an  engine?  Almost  any 
article  of  a  durable  nature  may  have  about 
It  brass  fittings.  Brass  fittings  embrace  nu-' 
merous  articles,  large  and  small,  of  various 
kinds  and  descriptions,  and  used  for  many 
purposes.  An  Indictment  tst  receiving  such 
articles,  knowing  them  to  have  been  stolen, 
should  be  sufficiently  specific  to  reasonably 
Identify  the  articles  alleged  to  have  been  so 
received.  In  Walthour  v.  State,  supra,  Mr. 
Justice  Little  quotes  approvingly  the  follow- 
ing from  Mr.  Bishop:  "The  description  should 
be  simply  such  as,  In  connection  with  the 
other  allegations,  will  affirmatively  show  the 
defendant  to  be  guilty,  will  reasonably  inform 
him  of  the  Instance  meant,  and  put  him  In  a 
posltton  to  make  the  needful  preparations  to 
meet  the  charge."  He  also  quotes  with  sim- 
ilar approval  the  followtog  from  Mr.  Wbat^ 
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ton:  'Tbere  must  be  sncb  certalntj  as  wUI 
enable  the  Jury  to  say  trbetber  tbe  chattel 
proved  to  be  stolen  la  the  same  as  that  upon 
which  the  Indictment  la  fonnded."  One  rea- 
son for  requiring  the  description  to  be  definite 
Is  that  otherwise  the  accused  would  not  be 
able  to  plead  the  Judgment  as  a  bar  to  an- 
other indictment  See  12  Enc.  PL  &  Prac. 
979.  See,  also,  the  other  cases  and  authori- 
ties cited  In  the  Walthour  Case.  Wblle  the 
description  In  the  present  case  Is  not  as  gen- 
eral and  Indefinite  as  that  In  the  Walthour 
Case,  and  that  case  Is  therefore  not  absolute- 
ly controlling,  we  think  the  principle  of  tbat 
decision  requires  a  holding  in  the  present 
case  that  the  description  was  fatally  defect- 
ive for  the  reason  that  there  was  nothing 
therein  by  which  any  article  or  number  of 
articles  could  have  been  Identified  with  any 
reasonable  degree  of  certainty.  If  the  lan- 
guage of  that  part  of  the  Indictment  under 
discussion  had  been  followed  by  the  words 
"consisting  of  oil  cups,  globe  valves,  inject- 
ors, drainers,  gauge  cocks,  siphons,  lubrica- 
tors, piping,  return  bends,  steam  gauges,  in- 
spirators," It  might  have  been  sufiBcIent  to 
have  put  the  accused  on  notice  of  the  arti- 
cles they  were  alleged  to  have  received.  See, 
in  this  connection,  Oody  v.  State,  100  Oa. 
105,  28  S.  B.  106.  But  It  U  certain  that  an 
allegation  that  the  articles  received  were 
"brass  fittings"  of  a  given  weight  and  value 
would  not  have  accomplished  this  purpose. 
t«t  us  assume  that  the  accused  are  entirely 
Innocent,— and  of  course,  this  must  always  be 
done  in  passing  upon  the  sufficiency  of  an 
indictment;  at  what  a  loss  would  an  Inno- 
cent man  be  In  the  preparation  of  his  de- 
fense, when  he  Is  called  on  to  meet  the 
charge  simply  that  he  received,  knowing 
them  to  have  been  stolen,  400  pounds  of 
brass  fittings,  of  the  value  of  $300.  No  per- 
son could  thoroughly  prepare  to  meet  such  a 
vague  and  indefinite  charge.  While  Pen. 
Code,  {  929,  provides  tbat  an  indictment  shall 
be  deemed  sufficiently  technical  and  correct 
which  states  the  offense  In  the  terms  and 
language  of  the  Code,  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily 
understood  by  the  Jury,  It  has  been  more 
than  once  held  that  "this  section  was  not 
Intended  to  dispense  with  the  substance  of 
good  pleading,  nor  to  deny  to  one  accused  of 
crime  the  right  to  know  enough  of  the  par- 
ticular facts  constituting  the  alleged  offense 
to  be  able  to  prepare  for  trial,  nor  to  deprive 
him  of  the  right  to  have  an  Indictment  per- 
fect as  to  the  essential  elements  of  the  crime 
charged."  See  O'Brien  t.  State,  100  Oa.  Bl, 
63,  35  S.  B.  112,  and  cases  cited.  Tbe  crim- 
inal pleader  should  always  avoid  unnecessary 
allegations  which  are  descriptive  of  tbe  of- 
fense, bat  at  the  same  time  he  should  be 
careful  to  make  tbe  descriptive  averments 
sufficiently  definite  and  certain  to  put  tbe 
accused  on  notice  of  tbe  charge  he  is  to 
meet  Tbe  court  erred  In  overruling  the  de- 
murrer. 


Judgment  reversed.  All  the  Justices  coo- 
cniTing,  except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLJSt,  J.,  not 
presiding. 


ais  Oa-  sm 

ANDERSON  t.  STATB. 
(Supreme  Comrt  of  Georgia.    Nov.  18.  1902.) 

CRIMINAL  LAW— APPBAIi-RHVIBW. 

1.  There  was  no  error  of  law  complained  of. 
The  evidence  was  soffldent  to  support  tbe  find- 
ing of  the  trial  jndge,  who  presided  withoat  a 
jury.  There  was  uo  abuse  of  discretion  in  re- 
fusing to  grant  a  new  trial. 

(Syllabus  by  the  C!ourt) 

Error  from  city  court  of  CartersriUe;  A. 
U.  Faute,  Judge. 

Shelley  Anderson  was  convicted  of  dime, 
and  brings  error.    Affirmed. 

Jas.  B.  Conyers,  for  plaintiff  In  error.  Bam 
P.  Maddox.  Sol.  Qen.,  for  the  State. 

COBB,  J.    Judgment  affirmed. 

LDMPBUN,  P.  jr.,  absent  on  account  <tf 

■Icknesa.    CANDLER,  J.,  not  presiding. 


(116  Ga.  195> 

REYNOLDS  &  HAMBY  ESTATE  MORTG. 

CO.,  Limited,  v.  MARTIN. 

(Supreme  Court  of  Georgia.     Oct  81,  1902.) 

PAHTIBS— ALIENS- FOREIGN     CORPORATIONS- 
JOBISDICTION—RBCICITBRB— FRAUD. 

1.  A  petition  for  a  receiver  and  other  etjui- 
table  relief  against  two  foreign  corporations, 
two  individual  citizens  and  residents  A  anotlier 
country,  and  the  aheriCF  of  the  countr  ia  which 
the  petition  is  filed, — the  sheriS  being  only  a 
Dominal  defeiidant — ^which  does  not  set  fonh 
that  either  of  the  foreign  corporations  tias  any 
ofBce,  officer,  agent,  or  place  of  doing  basiuesa 
in  this  state,  or  that  either  Of  the  alien  inaivid- 
uals  resides  in  said  county  or  is  to  be  found 
therein,  does  not  set  forth  any  jurisdiction  in 
the  superior  court  of  the  couuty  of  the  sheriff's 
residence  in  this  state,  for  a  proceeding  in  per- 
sonam, or  a  right  to  obtain  a  personal  judg^ 
ment  against  any  one  of  the  four  principal  de- 
fendants. An  entry  of  service  by  the  sheriff 
cannot  supply  the  omission  to  set  forth  juris- 
dictlou  in  tne  petition. 

2.  No  ground  for  equitable  relief  in  tbe  de- 
fendant in  error  as  an  individnal  is  set  forth  in 
the  petition,  (a^  It  is  not  made  to  appear  tbat 
what  he  calls  a  fraud  was  a  fraud  upon  him  in 
any  legal  sense,  (b)  The  matters  and  things 
set  forth  in  the  petition  as  a  reason  for  inter- 
fering with  a  final  judgment  obtained  by  the 
plaintiff  in  error  against  the  defendant  in  error, 
also  set  forth  in  the  petition,  conid  have  been 

Jileaded  to  a  suit  on  the  bond  resulting  in  tliia 
ndgment,  if  they  possessed  any  legal  efficacy, 
(c)  The  delay  and  laches  of  the  defendant  in 
error  furnish  a  further  reason  for  noninterfer- 
ence by  a  court  of  equity. 

3.  The  defendant  in  error  does  not  show  tliat. 
as  a  stocl(holder  of  the  two  foreign  corpora- 
tions,, he  is  entitled  to  a  receiver  to  take  chars* 
of  their  assets  in  this  state. 

(Syllabns  by  the  Court.) 

Error  from  superior  court.  White  coun^; 
J.  B.  Estes,  Judge. 

Suit  by  John  Martin  against  tbe  Reynolds 
&  Hamby  Estate  Mortgage  Oompaoyt  Una- 
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Ited.  and  others.  From  a  judgment  for  plain- 
tiff, tbe  abore-named  defendant  brings  error. 
Reversed. 

J.  li.  Oakes  and  H.  H.  Perry,  for  plain- 
tiff In  error.  Spencer  R.  Atkinson.  W.  A 
Obarter,  and  O.  S.  Kytle,  for  defendant  in 
error. 

ADAMS,  J.  John  Martin  filed  in  the  su- 
perior court  of  White  county,  in  this  state,  a 
petition  for  relief  against  the  Gold  Reefs 
of  Georgia,  Limited,  the  Reynolds  &  Hamby 
Estate  Mortgage  Company,  Umlted,  alleg- 
ed In  the  petition  to  be  corporations  of  the 
kingdom  of  Great  Britain  and  Ireland,  and 
there  domiciled,  and  Frederick  Hunt  and  Bd- 
trln  Bowley,  also  alleged  to  be  citizens  of 
that  kingdom,  and  the  sheriff  of  White  coun- 
ty; the  last  named  being  only  a  nominal 
defendant,  and  not  one  agahist  whom,  un- 
der the  decisions  of  this  court,  any  substantial 
relief  was  prayed.  A  separate  demurrer  to 
this  petition  was  filed  by  the  Reynolds  & 
Hamby  Estate  Mortgage  Company  on  vari- 
ous grounds,  which  was  overruled  by  the 
court  below,  and  a  bill  of  exceptions  was 
taken  to  the  Judgment  of  the  court  over- 
ruling this  demurrer.  The  prayors  of  the 
petition  are  for  process  against  each  of  the 
defendants  named,  requiring  them  to  appear 
at  the  next  term  of  White  superior  court  to 
answer  the  complaint;  for  the  appointment 
of  a  receiver  to  take  charge  of,  and,  under 
the  Jurisdiction  of  tbe  court,  enforce  the  col- 
lection of,  a  Judgment  in  favor  of  this  com- 
pany against  the  defendant  in  error  set  forth 
in  the  petition,  to  retain  the  proceeds  of  this' 
Judgment  to  answer  such  final  Judgment  and 
decree  as  may  be  rendered  in  favor  of  the 
defendant  in  error;  that  the  receiver  be  re- 
quired to  take  possession  of  and  hold,  sub- 
ject to  the  final  decree  and  direction  of  the 
court, .  certain  real  property  alleged  to  be- 
long to  the  corporation  known  as  the  Gold 
Reefs  of  Georgia,  Limited,  one  of  the  de- 
fendants, to  the  end,  if  the  court  should 
finally  decree  in  favor  of  the  defendant  in 
error  against  the  Gold  Reefs  of  Georgia,  Lim- 
ited, that  this  company  Is  Indebted  to  him  in 
the  sum  of  £1,826,  alleged  to  have  been  ob- 
tained from  the  defendant  in  error  in  conse- 
quence of  a  gross  fraud,  that  the  defendant 
In  error  might  In  this  way  realize  on  any 
Judgment  which  might  be  rendered  In  his 
favor  in  the  premises;  for  a  writ  of  Injunc- 
tion preventing  this  company  from  incum- 
bering its  Georgia  property,  and  the  Rey- 
nolds &  Hamby  Estate  Mortgage  Company, 
lilmlted,  from  assigning  or  setting  over  Its 
Judgment  to  any  third  party,  and  preventing 
the  sheriff  from  advertising  the  property  for 
sale  under  this  Judgment;  and  finally  for 
general  relief.  There  is  no  specific  or  direct 
prayer  for  a  Judgment  or  decree  against  any 
defendant  It  is  not,  in  terms,  alleged  that 
the  defendant  In  error  Is  entitled  to  a  decree 
against  any  defendant,  and  the  indication  of 


tbe  desire  to  obtain  a  decree  against  the  Gold 
Reefs  of  Georgia  rests  upon  Implication, 
rather  than  upon  specific  statement  or  pray- 
er. The  petition  sets  forth  that  the  defend- 
ant the  Reynolds  &  Hamby  Estate  Mortgage 
Company,  Limited,  had  at  the  November 
term,  1901,  of  White  superior  court,  obtained 
against  the  defendant  in  error  a  general  as 
well  as  a  special  Judgment  for  the  full 
amount  of  a  bond  given  by  the  defendant  In 
error  to  this  company  on  the  22d  day  of 
February,  189S,  covering  the  sum  of  £4,000 
principal,  and  secured  by  a  mortgage,  which 
Judgment  includes  £1,826,  of  which,  accord- 
ing to  tbe  petition,  the  petitioner  has  been 
cheated  and  defrauded  as  stated  In  the  peti- 
tion. It  is  admitted  In  the  petition  that  the 
defendant  In  error  received  £2,174  of  the  face 
of  his  bond,  and  tbe  general  purpose  of  the 
petition  is  to  obtain  redress  as  to  this  bal- 
ance of  £1,826  through  the  Intervention  of  a 
court  of  equity  by  the  appointment  of  a  re- 
ceiver, the  collection  of  the  Judgment,  and 
the  seizure  of  the  real  property  heretofore 
mentioned.  The  petition  also  sets  forth  the 
alleged  rights  of  defendant  in  error  as  a 
stockholder  in  the  two  corporations,  and  the 
threatened  destruction  of  those  rights. 
There  are  no  specific  prayers  that  seem  to  be 
entirely  germane  to  the  status  of  a  stock- 
holder, and  these  allegations  may  be  insert- 
ed for  the  purpose  of  giving  additional 
weight  and  strength  to  the  appeal  of  the  de- 
fendant In  error  for  relief  as  an  Individual 
against  what  he  denominates  a  gross  fraud. 
1.  There  Is  no  statement  anywhere  in  the 
petition  which  suggest?  that  any  one  of  the 
four  principal  defendants  has  any  residence 
of  any  kind  in  the  county  of  White.  All  of 
them  are  alleged  to  be  citizens  and  residents 
of  the  kingdom  of  Great  Britain  and  Ireland. 
Neither  of  the  two  corporations  Is  alleged  to 
have  any  agent  of  any  kind  in  this  county. 
The  sheriff  of  the  county  is  made  a  party 
defendant  for  the  purpose  of  arresting  his 
proceedings  under  the  execution  based  upon 
the  Judgment  above  mentioned.  His  connec- 
tion with  the  case  as  a  nominal  defendant 
would  not  give  to  the  court  Jurisdiction  of 
the  case.  Rounsavllle  v.  McGinnIs,  93  Ga. 
579,  21  S.  E.  123;  Coal  Ca  v.  Anderson,  103 
Ga.  810,  SO  S.  E.  640.  We  do  not  see  bow 
tbe  court  could  render  a  judgment  in  per- 
sonam against  any  one  of  the  defendants, 
with  or  without  service  by  publication.  So 
far  as  we  are  aware,  all  the  authorities  are 
against  Jurisdiction  for  this  purpose,  unless, 
of  course,  tbe  nonresident  is  found  in  this 
state,  and  here  served.  See.  for  example, 
Dearing  v.  Bank,  6  Ga.  505,  48  Am.  Dec. 
300  et  seq;  Schmldlapp  v.  Insurance  Co., 
71  Ga.  240;  King  v.  Sullivan,  93  Ga.  627, 
20  S.  E.  76.  In  tbe  last-mentioned  case  this 
court,  through  Mr.  Justice  Lumpkin,  says 
(noticing  the  case  of  Pennoyer  v.  Neff,  OB 
17.  S.  714,  24  li.  Ed.  565,  freely  used  m  the 
argument  by  the  distinguished  counsel  for 
the  defendant  in  error):    "A  proceeding  of 
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the  kind  abore  mentioned  [one  against  spe- 
cific assets  of  a  foreign  corporation  for  tbe 
purpose  of  sabjecting  them  to  a  judgment 
against  tbe  corporation]  is,  so  far  as  tbe 
corporation  is  concerned,  a  proceeding  in 
personam;  and  therefore,  In  order  to  give 
the  court  Jurisdiction  for  the  purpose  Indicat- 
ed, actual  service  Is  essential.  In  the  case 
of  a  foreign  corporation  which  has  no  office, 
officer,  agent,  or  place  of  business  In  'this 
state,  such  Jurisdiction  cannot  be  obtained 
by  merely  serving  the  corporation  by  publica- 
tion. Tills  doctrine  Is  supported  by  the  prin- 
ciple announced  In  Peimoyer  v.  Neff,  in  which 
it  was  held  that  a  personal  judgment  ren- 
dered by  a  state  court  against  a  nonresident 
of  the  state  In  an  action  upon  money  de- 
mand was  without  validity  where  the  defend- 
ant was  served  by  publication,  but  upon 
whom  no  personal  service  of  process  within 
that  state  was  made,  and  who  did  not  ap- 
pear." 

2.  Treating  the  petition  as  a  proceeding  in 
rem,— that  is  to  say,  as  an  application  for 
an  equitable  seizure,  through  the  medium  of 
a  receiver,  of  the  property  of  the  defendant, 
to  be  held  until  the  final  decree  in  tbe  case, 
and  recognizing  the  ample  power  of  a  court 
of  eqxUty  of  this  state  to  so  seize  such  prop- 
erty and  render  a  judgment  against  tbe 
same  in  a  proper  case  made,  we  nevertheless 
bold  that  no  such  case  is  stated  in  this  pe- 
tlUon. 

(a)  We  are  nnable  to  find  how  a  fraud,  in 
any  legal  sense,  has  been  perpetrated  upon 
the  plaintiff  below.  He  admits  giving  to  the 
Reynolds  &  Hamby 'Estate  Mortgage  Com- 
pany his  bond,  under  his  band  and  seal, 
whereby  he  acknowledges  to  have  received 
from  this  company  as  a  loan  £4,000,  but  says 
that  at  the  time  he  executed  this  instrument 
be  did  not  suspect,  and  had  no  reason  to 
suspect,  the  purpose  of  this  company,  in  con- 
nection with  the  Gold  Reefs  of  Georgia,  to 
perpetrate  upon  him  the  gross  fraud  which 
he  undertakes  to  set  out.  It  seems  that  the 
defendants  Hunt  and  Bowley  were  to  make 
the  loan  which  the  Reynolds  &  Hamby  Es- 
tate Mortgage  Company  was  subsequently 
organized  to  carry;  that  the  defendant  In  er- 
ror received  £2,174  in  cash;  that  he  was  in- 
duced to  believe  that  before  the  balance  of 
the  loan,  which,  under  the  agreement,  was 
to  be  paid  in  stock  of  the  Gold  Reefs  Com- 
pany, could  be  Issued  to  him,  it  would  be 
necessary  for  him  to  subscribe  to  tbe  stock 
of  the  Gold  Reefs  Company  to  the  amount 
of  £1,826,  and  that  in  payment  of  this  sum 
he  drew  a  draft  In  favor  of  tbe  Gold  Reefs 
Company  on  the  mortgage  company;  that 
this  draft  (he  claims)  ought  to  have  been 
paid  In  cash,  and.  Instead  of  the  mortgage 
company  so  paying  it,  the  Gold  Reefs  Compa- 
ny exchanged  its  own  stock  with  the  mort- 
gage company  for  stock  of  the  latter  com- 
pany of  tbe  value  of  the  face  of  the  draft 
The  pleader  complains  In  strong  terms  of 
this  payment,  and  alleges  that  It  did  him  snb- 


stantlal  barm  as  a  stockholder  in  these  com- 
panies, and  as  the  owner  of  property  held 
imder  a  mortgage  by  the  mortgage  company. 
We  do  not  see  how  the  drawer  of  the  draft 
can  complain  of  this,  because  of  the  prio- 
ciple  that  an  agreement  to  pay- means,  with- 
out more,  a  payment  in  cash.  The  petition 
does  not  show,  certainly  with  any  clearness, 
that  this  did  not  occur  before  the  giving  of 
the  bond.  The  natural  Inference  would  be 
that  it  occurred  before  this,  and  was  prob- 
ably known  by  the  defendant  in  error  when 
he  executed  this  obligation,  acknowledging 
at  the  date  of  the  obligation  an  indebted- 
ness in  the  full  amount  of  the  loan.  He 
seems  to  have  received  all  that  this  contract 
contemplated,  viz.,  £2,174  In  cash,  and  the 
balance  in  the  stock  of  tbe  Gold  Reefs  Com- 
pany. The  complaint  that  tbe  officers  of 
the  Gold  Reefs  Company  saw  fit  to  receive 
In  payment  of  Its  draft  shares  of  the  mort- 
gage company,  instead  of  cash,  seems  to  be 
predicated  upon  the  idea  that  this  company 
thus  surrendered  Its  opportunity  of  collect- 
ing cash,  which  could  have  been  used  In  Ha 
mining  operations  to  the  advantage  of  the 
defendant  in  error  as  a  stockholder,  and  also 
as  the  owner  of  property  in  the  Improvement 
of  which  he  expected  this  money  to  be  used. 
The  defendant  In  error  voluntarily  became 
a  stockholder  in  these  foreign  corporations, 
and  is  presumed  to  know  that  he  thereby 
conferred  upon  them  a  large  discretion  as  to 
their  obligations  and  the  use  of  money  re- 
ceived by  them.  It  is  stated  in  the  declara- 
tion that  Hunt  and  Bowley  agreed  that  the 
stock  of  the  Gold  Reefs  of  Georgia  which 
was  to  be  delivered  to  petitioner  In  lieu  of 
cash  should  be  paid  for  by  th«n;  that  tbla 
was  the  substance  of  their  agreement,  and 
was  the  sole  consideration  In  Inducing  him  to 
accept  said  stock  In  lieu  of  cash;  and  that 
it  was  well  known  to  Hunt  and  Bowley  and 
to  the  said  Gold  Reefs  of  Georgia  at  tlie 
time  petitioner  undertook  to  recdve  said 
stock  that  this  company  was  in  practically 
an  insolvent  condition,  not  even  having  an 
Interest  In  tbe  property  of  petitioner,  ap- 
on  which  property  was  principally  based  the 
organization  of  the  company.  The  agree- 
ment between  the  petitioner  and  Hunt  and 
Bowley  set  forth  in  the  petition  seems  to 
provide  for  this  payment  The  bond  sub- 
sequently given  to  the  mortgage  company, 
more  than  a  year  thereafter,  does  not  sug- 
gest, nor  does  any  allegation  in  the  petition 
state,  that  this  agreement  entered  In  any 
way  into  the  consideration  aa  betMreen  tbe 
mortgage  company  and  tbe  petitioner.  Aa 
already  suggested,  we  think  It  is  fairly  Infer- 
able that  tbe  petitioner  gave  this  bond  to  .' 
the  mortgage  company  when  cognizant  of  . 
the  breach  of  the  contract  We  do  not  find  j 
any  allegations  in  the  petition  which  negative  \ 
this  conclusion.  In  the  language  of  tbe  bead-  ( 
note,  it  Is  not  made  to  appear  that  what  be 
calls  a  fraud  was  a  fraud  upon  him  in  any 
legal  sense. 
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(b)  It  aeems  to  na  that  the  Jnclgment  ob- 
tained by  the  mortgage  company  against  the 
defendant  in  error  In  Noyember,  1901,  oon- 
cludes  him  as  to  the  clalins  made  in  his  pe- 
tition tor  relief  in  the  case  at  bar.  If  what 
he  says  be  true,  and  his  allegations  mean 
anytlilng,  they  mean  that  he  did  not  owe  the 
mortgage  company  £1,826  of  the  jE4,000  em- 
braced In  the  bond  and  the  Judgment  His 
contention  seems  to  be  that  the  consideration 
as  to  tills  part  of  the  debt  bad  really  fail- 
ed. In  the  latter  part  of  paragraph  8  he  al- 
leges that  "as  a  result  of  said  conspiracy 
so  entered  into  between  the  said  Gold  Eeefs 
of  Georgia,  Limited,  and  the  said  Hunt  and 
Bowley,  and  the  said  Reynolds  &  Hamby 
EJstate  Mortgage  Company,  Limited,  he  has 
been  robbed  by  the  said  Gold  Reefs  of 
Georgia,  Lhnited,  the  said  Hunt  and  Bow- 
ley,  and  the  said  Reynolds  &  Hamby  Es- 
tate Mortgage  Company,  Limited,  of  the  sum 
of  £1,826."  In  paragraph  10  he  alleges  that 
this  mortgage  company  "has  caused  the  said 
mortgage  given  by  him  to  secure  said  bond 
to  be  foreclosed  In  the  superior  court  of 
White  county,  and,  as  well,  has  obtained 
against  him  a  general  judgment  for  the  full 
amount  promised  to  be  paid  hi  the  terms 
of  said  bond,  with  interest,  which  said  sum 
includes  the  £1,826  of  which  your  petitioner 
has  been  cheated  aud  defrauded  as  afore- 
said." In  another  portion  of  paragraph  8 
the  petitioner  says  "that  neither  Hunt  and 
Bowley,  nor  the  Gold  Reefs  of  Georgia, 
Limited,  ever  advanced  to  him,  nor  paid  on 
his  account,  the  said  sum  of  £1,^6,  but, 
on  the  contrary,  accepted  from  ,the  Reyn- 
olds &  Hamby  Estate  Mortgage  Company, 
Limited,  its  own  stock  in  lieu  of  cash,  left 
the  Gold  Beefs  of  Georgia,  Limited,  in  an 
insolvent  and  helpless  condition,  and  thus 
deinrlTed  year  petitioner  of  the  very  advan- 
tage which  he  had  in  view  when  he  under- 
took to  receive  the  stock  of  the  Gold  Beefs 
of  Georgia,  Limited,  in  lieu  of  cash."  He 
directly  connects  the  mortgage  company  with 
the  conspiracy  and  fraud  resulting  in  a  fail- 
ure of  consideration  as  to  the  £1,826,  and 
avers  It  was  fraudulently  organized  for  the 
very  purpose  of  cheating  him  out  of  this 
consideration;  and  If  we  give  full  effect  to 
all  that  the  defendant  In  error  claims,  and 
his  conclusions  therefrom  as  to  their  legal 
efficacy,  we  would  necessarily  determine  that 
be  did  not  owe  tills  part  of  the  bond  to  the 
mortgage  company,  and  that  it  was  not  en- 
titled to  a  Judgment  for  these  £1,826.  It  is 
not  pretended  that  the  defendant  in  error 
wus  not  fully  cognizant  of  all  the  facts  set 
out  In  bis  petition  when  he  was  proceeded 
against  in  White  superior  court,  In  a  suit 
wherdn  a  general  Judgment  was  sought  and 
secured.  "A  Judgment  of  a  court  of  com- 
petent Jurisdiction  is  conclusive  between  the 
same  parties  and  their  privies  as  to  all  mat- 
',  ters  put  in  issue,  or  which,  under  the  rules 
<  of  law,  might  have  been  put  In  issue  in  the 
cause  wherein  the  Judgment  was  rendered." 
'        CiT.  Code,  {  3742.    This  section  of  the  Code 


codifies  a  well-established  and  familiar  prin- 
ciple. See  Kenan  r.  Miller,  2  6a.  329;  Wat- 
kins  V.  Lawton,  69  Ga.  674,  675,  with  the 
general  authorities  dted  in  this  last  decision, 
(c)  As  we  understand  the  petition,  more 
than  four  years  elapsed  after  the  perpetra- 
tion of  the  alleged  fraud  before  any  applica- 
tion was  made  for  relief.  The  petitiou  sug- 
gests that  the  petitioner  deshres  to  rescind 
the  contract  under  which  he  received  this 
stock  of  the  Gold  Reefs  Company,  because, 
in  the  latter  part  of  the  petition,  Immediate- 
ly before  the  prayers,  appears  the  following 
statement:  "Petitioner  now  and  here  ten- 
ders to  the  court;  for  delivery  to  the  Gold 
Reefs  of  Georgia,  Limited,  the  stocks  of  that 
company  received  by  him  as  aforesaid  in 
payment  of  his  draft  drawn  as  aforesaid," 
etc  "But  in  order  to  the  rescission,  he  must 
promptly,  upon  discovery  of  the  fraud,  re- 
store or  offer  to  restore  to  the  other  whatever 
he  has  received  by  virtue  of  the  contract,  if 
it  be  of  any  value."  Civ.  Code,  i  3711.  "The 
duty  is  placed  upon  the  party  who  seeks  to 
avoid  the  contract  on  the  ground  of  fraud  to 
make  such  efforts  to  discover  the  fraud  as 
would  amount  to  ordinary  diligence  in  law." 
Association  v.  Robinson,  101  Ga.  272,  30  S. 
B.  918,  42  L.  R.  A.  261.  After  holding  this 
stock,  which,  according  to  his  allegation, 
was  palmed  off  upon  him  in  pursuance  of  a 
fraud,  he  waits  more  than  four  years, 'taking 
advantage  of  the  chances  of  the  enhance- 
ment of  the  stock  In  value,  and  then,  after  a 
judgment  of  a  court  against  him  in  a  suit 
where  he  could  have  been  heard,  asks  a  court 
of  equity  for  relief  against  the  consequences 
of  his  own  laches.  Independently  of  any 
question  of  rescission,  we  observe,  in  the 
language  of  this  court  in  Sandeford  v.  Lew- 
is, 68  Ga,  484:  "He  that  seeks  relief  In  a 
court  where  equity  reigns  must  come  with 
clean  hands  and  without  unfair  conduct  him- 
self. He  must  knock  at  her  doors,  too,  with- 
out delay  and  laches."  In  Marshall  v.  Means, 
12  Ga.  68,  56  Am.  Dec.  444,  the  learned  Judge 
says:  "Neither  equity  nor  law  will  assist 
those  who  neglect  to  take  care  of  themselves. 
•Vigllantibus  "non  dormientibus  Jura  subveni- 
nnt'  is  one  of  the  earlier  maxims  which  we 
learn  both  at  the  bar  and  from  the  books." 
In  Richards  v.  Maekall,  124  U.  S.  183,  8  Sup. 
Ot  437,  31  L.  Ed.  396,  the  court  say:  "A 
party  who  makes  an  appeal  to  the  chancellor 
should  set  forth  In  his  bill  specifically  what 
were  the  impediments  to  an  earlier  prosecu- 
tion of  his  claim;  how  he  came  to  be  so 
long  ignorant  of  his  rights,  and  the  means 
used  by  the  respondent  to  fraudulently  keep 
him  In  ignorance;  and  how  and  when  he  first 
came  to  a  knowledge  of  the  matters  alleged 
in  his  bill;  otherwise,  the  chancellor  may 
Justly  refuse  to  consider  his  case,  on  his  own 
showing,  without  Inquiring  whether  there  Is 
a  demurrer  or  formal  plea  of  the  statute  of 
limitations  in  his  answer.  To  let  in  the  de- 
fense that  the  claim  is  stale,  and  that  the 
bill  cannot,  therefore,  be  supported,  it  is  not 
necessary  that  a  foimdation  be  laid  by  any 
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avenneiit  In  the  answer  of  defendant.  If 
the  case  as  It  appears  at  the  hearing  la  lia- 
ble to  the  objection  by  reason  of  the  laches 
of  the  complainant,  the  court  will,  upon  that 
ground,  be  passive  and  refuse  relief.  In  the 
latter  case  [referring  to  a  case  In  94  U.  S.*l 
it  was  said  that  equity  would  sometimes  re- 
fuse relief  where  a  shorter  time  than  that 
prescribed  by  the  statute  had  elapsed  with- 
out suit"  It  ts  not  necessary,  however,  to 
stress  the  defense  based  upon  delay  and 
laches,  if  relief  must  be  denied  the  defendant 
in  error  as  a  party  asserting  his  Individual 
rights,  because  of  the  conclusiveness  of  the 
judgment  obtained  against  him. 

3.  We  do  not  see  bow  any  relief  can  be 
granted  the  defendant  In  error  against  the 
two  foreign  corporations,  or  either  of  them. 
In  which  he  became  a  stockholder.  If  the 
corporations  were  domestic  corporations,  and 
the  defendant  In  error  were  one  of  our  own 
cftlzens,  his  case  is  not  brought  within  the 
principles  laid  down  In  Alexander  v.  Searcy, 
81  Ga.  548,  8  S.  E.  630,  12  Am.  St.  Rep.  337, 
and  In  other  cases,  and  codified  in  section 
1860  of  the  Civil  Code.  It  must  be  a  strong 
case  to  Justify  a  court  of  this  state  in  at- 
tempting to  interfere,  directly  or  indirectly, 
with  the  affairs  of  a  foreIg:n  corporation,  or 
the  administration  of  Its  corporate  business. 
The  fact  that  it  proposes  to  take  its  assets  to 
Its  own  domicile,— that  which  It  had  when 
the  party  asking  for  relief  voluntarily  be- 
came a  stockholder,— cannot  be  such  a  case. 
The  only  authorities  cited  by  counsel  for  the 
defendant  in  error  upon  his  proposition  that 
the  courts  of  this  state  may.  In  a  proper  case, 
appoint  a  receiver  for  a  foreign  corporation, 
are  2  Cook,  Stock  &  S.  $  746,  and  5  Thomp. 
Corp.  SI  6860-6861.  The  former  authority 
does  not,  In  this  section,  deal  with  the  sub- 
ject of  foreign  corporations,  and  the  language 
of  the  section  Is  authority  for  the  proposition 
that  the  case  must  be  a  strong  one  to  Justify 
the  remedy  against  any  corporation,  and  that 
the  case  made  in  this  petition  does  not  com- 
ply with  the  requirements  laid  down  by  this 
author.  Judge  Thompson  Is  of  the  opinion 
that  In  the  case  cited  by  him  there  "may  bo 
the  greatest  propriety  in  a  court  of  equity 
laying  bold  of  the  assets  and  Impoundhig 
them  for  the  benefit  of  Its  local  creditors." 
This  citation  suggests  expressions  that  may 
be  found  in  some  of  our  decisions  to  the  ef- 
fect that  our  courts  will  not  send  its  citizens 
to  a  foreign  Jurisdiction  for  the  purpose  of 
seeking  redress  when  a  remedy  can  be  af- 
forded them  by  proceedings  in  rem  against 
the  property  of  forelg^ners.  But  this  defend- 
ant In  error  does  not  bring  himself  within 
the  principle  of  these  decisions,  either  by 
averment  of  bis  citizenship  or  by  stating  a 
proper  case  for  relief.  It  Is  true  that  he  al- 
leges In  general  terms  that  be  was  "of  said 
county,"  referring  to  the  county  of  White; 
but  as  held  by  this  court  In  Oarswell  t. 
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Schley,.  59  Oa.  17,  "the  ettteensbip  of  a  de- 
fendant is  not  Indicated  with  due  certainty 
by  simply  describing  him  as  'of  said  countj.' 
meaning  the  county  in  which  the  suit  is 
pending.  Such  a  description  only  implies  a 
residence  which  subjects  him  to  suit,  and  is 
consistent  with  citizenship  In  another  state 
or  with  alienage."  The  second  ground  of 
the  demurrer  makes  the  point  that  the  plead- 
ings do  not  show  that  the  plaintiff  is  a  citi- 
zen of  this  state  or  of  the  United  States,  and 
the  failure  to  amend  the  petition  is  signifi- 
cant We  do  not  mean,  of  course,  to  hold  or 
to  intimate  that  an  alien  cannot  sue  another 
In  the  courts  of  this  state  where  service  can 
be  made,  or  that  it  is  the  policy  of  our  courts 
to  deny  redress  to  aliens.  We  do  mean  to 
say,  however,  that  it  is  not  the  policy  of  our 
courts  to  grant  the  extraordinary  relief  by 
injunction  and  receiver  to  aliens  against 
aliens,  when  nothing  appears  to  justify  such 
relief  except  what  is  stated  in  the  petition 
before  the  court  In  any  case,  under  the  pro- 
visions of  our  Code,  "the  power  of  appointing 
receivers  and  ordering  injunctions  should  be 
prudently  and  cautiously  exercised,  and  ex- 
cept ln~  clear  and  urgent  cases  should  not  be 
resorted  to."  Civ.  Code,  S  4902.  The  general 
rule  decidedly  Is  that-  the  courts  of  one  state 
will  not  interfere  In  controversies  rating  to 
the  management  of  the  affairs  of  foreign 
corporations.  6  Thomp.  Corpi.  |  8011.  This 
eminent  author  thus  states  the  rule:  "As  a 
general  rule,  actions  brought  by  stockholdo-s, 
generally  In  equity,  to  restrain  or  redress 
frauds  or  breaches  of  trtist  committed  by  the 
directors  or  officers  of  the  corporation,  or  by 
a  majority  of  its  shareholders.  In  the  man- 
agement of  its  business  and  property,  can 
only  be  brought  in  the  courts  of  the  state  un- 
der whose  laws  the  corporation  was  created. 
This  rule  rests  partly  on  lurisdictional 
grounds,  and  partly  on  grounds  of  policy  and 
expediency." 

Without  passing  upon  all  the  grounds  of 
the  demurrer,  we  hold  that  for  the  reasons 
Indicated  in  this  opinion,  the  court  erred  in 
not  sustaining  the  same  and  dismissing  the 
petition,  and  the  Judgment  Is  accordingly 
reversed.  All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  absent  on  account  of  sick- 
ness. 

(Ul  N.  C.  287) 

BELDING  y.  ARCHER  et  aL 

(Snpreme  Coort  of  North  Oarollna.     Nor.  18. 
1902.) 

TRUSTS— RHMOTAL  OP  TRUBTEB— BRHACH  0» 
TRUST  —  CHANOB  OF  VBNUB  —  OBJBOTIONa- 
WAIVER— PARTIES  —  JOINDER  — DISCRETION 
—BVIDENCEl-OPINION— HEARSAY  —  INSTRUC- 
TIONS —  REQUEST  TO  CHARGE  —  APPBAI.  — 
HARMLESS  ERROR. 

1.  Where  the  court  was  authorised  to  grant 
a  chauge  of  venue  for  convenience  of  witness- 
es, and  ou  objection  being  made  to  the  removal 
to  a  certain  count?  the  coort  gave  plaintiff  his 
choice  of  one  of  three  conntiea,  whereupon  piaia- 
titTs  counsel  said  that  he  would  "take"  one  aC 
the  counties  named  other  than  the  county  select- 
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ed  bj  the  coort,  and  the  canM  waa  sent  to  the 
eoTuity  80  selected,  plaintiff  theTeby  waived  any 
irreKularity  In  the  proceeding. 

2.  Where,  in  an  action  against  a  tmstee  for 
breach  of  trust  in  making  au  alleged  wrongfnl 
■ale  ot  trast  land,  plaintiff  knew  the  relation 
of  the  purchasers  at  the  time  he  brought  the 
snit,  but  did  uot  make  them  parties,  it  was 
within  the  discretion  of  the  court  to  deny  his 
subsequent  motion  (or  an  order  making  such 
purchasers  pai-ties  defendant. 

3.  A  trust  agreement  appointed  defendants'  as 
trustees  to  sell  or  use  certain  property,  and  to 
pay  indebtedness  thereon.  It  recited  that  it 
was  made  in  settlement  of  obligations  under 
previous  contracts  with  the  trustees  and  in  set- 
tlement of  certain  suits  brought  by  them  with 
relation  to  the  property,  and  provided  in  detail 
the  obligations  and  duties  of  the  trustees  with 
relation  to  the  property,  superseding  the  prior 
contracts.  Held,  in  an  action  to  remove  the 
trustees  for  breach  of  trust,  that  the  prior  con- 
tracts were  merged  in  the  subsequent  breach  of 
trust,  and  were,  therefore,  immaterial  in  such 
action. 

4.  A  deed  of  trust  gave  the  tmstees  power  to 
sell  the  property  or  any  pnrt  thereof,  to  pay 
debts,  at  private  sale,  and  at  such  price  and 
in  such  manner  and  on  such  terms  as  they 
deemed  proper,  provided  that  no  sales  should  be 
made  of  the  whole  of  ^e  property  unless  sufB- 
cient  was  realized  to  satisfy  the  claims  of  the 
several  parties  mentioned  therein.  Another  sec- 
tion conferred  power  on  one  of  the  trustees, 
without  the  co-operation  or  assent  of  the  otbw, 
to  sell  the  property  at  public  auction  within  90 
days  after  any  default  in  payment  of  the 
amounts  due  him  therein;  and,  if  he  should  not 
elect  to  do  so,  he  should  have  the  privilege  of 
proceeding  under  a  prior  contract,  merged  in 
the  trust  agreement,  and  under  judgments  pre- 
viously recovered  by  him.  Beld,  that  the  trus- 
tees jointly  had  power  to  contract  to  sell  a 
part  of  the  property  privately  for  the  purpose 
of  the  trust. 

5.  Ill  an  action  to  remove  trustees  for  breach 
of  trust,  a  report  concerning  the  trust  property, 
made  by  one  of  the  trustees,  was  inadmissible 
as  against  the  other. 

6.  Id  a  proceeding  against  trustees  for  breach 
of  trust,  plaintifra  reason  for  entering  into  the 
deed  of  trust  under  which  the  trustees  acted 
was  immaterial. 

7.  Where  trustees  were  required  to  pay  In- 
debtedness, which  was  a  lien  on  a  large  tract  of 
timber  lands,  either  by  a  manufacture  of  the 
timber  or  a  sale  of  the  lands,  evidence  tending 
to  show  the  impracticability  of  attempting  to 
mauufacture  the  lumber  was  admissible  in  a 
proceeding  to  remove  the  trustees  for  alleged 
breach  of  trust  in  their  failure  to  cut  and 
market  the  timber  on  the  land. 

8.  Where  an  expert  witness  Is  introduced  to 
testify  to  the  value  of  a  tract  of  laud  from  a 
personal  examination,  an  inquiry  as  to  how  he 
spent  his  time  while  prospecting  the  property 
was  proper. 

9.  Where  the  removal  of  trustees  appointed  to 
sell  land  was  asked  by  an  alleged  breach  of 
trustees  in  making  an  improvident  sale,  and  de- 
fendant contended  that  the  acreage  mentioned 
in  the  pleadings  had  been  considerably  reduced 
by  lappages  of  surveys,  a  surveyor  acquainted 
with  the  land,  and  who  had  done  surveying  in 
reference  to  the  lappages,  and  had  surveys  con- 
nected with  the  adjoinmg  tracts,  was  entitled  to 
testify  to  estimates  of  the  laud  embraced  in  the 
lappages,  though  he  did  not  have  particular  sur- 
veys of  the  particular  lappages  in  question. 

10.  In  a  proceeding  for  the  removal  of  trustees 
for  breach  of  trust,  letters  and  communications 
between  one  of  the  trustees  and  the  owners  of 
the  property,  without  the  knowledge  of  the  oth- 
er, were  inadmissible  against  the  latter. 

11.  A  deed  of  trust  executed  to  provide  for 
the  settlement  of  certain  indebtedness  on  timber 
lands,  after  referring  to  certain  suits  and  jndg- 
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meuts,  recited  that,  in  order  to  settle  sad)  mat- 
ters and  all  litigatlona,  it  waa  agreed  that  the- 
amotmt  due  to  one  of  the  trustees  was  settled 
and  agreed  on  at  a  fixed  sum,  and  plaintiff 
thereafter  recognized  the  terms  of  the  settle 
meut.  Held,  in  a  suit  to  remove  the  trustees  for 
breach  of  trust,  that  the  records  In  such  suits 
were  properly  admitted,  thongb  plaintiff  was 
not  a  party  to  the  suits. 

12.  Conveyance  by  one  trustee  and  his  wife,  as 
individuals,  to  such  b'ustee  and  another,  as 
trustees,  operated  as  a  valid  conveyance  to  the 
co-trustee,  though  the  grantor  as  an  Individual 
could  uot  convey  to  himself  as  trustee. 

13.  Where  a  witness,  on  being  a^ed  if  he  had 
heard  of  any  large  sales  of  laud  in  a  certain 
county,  answered  that  he  had  only  known  of 
them  through  hearsay,  and  stated  nothing  more, 
such  answer  was  harmless. 

14.  Where  trustees  were  sought  to  be  removed 
for  alleged  breach  of  trust  in  making  improv- 
ident contract  to  sell  lands,  evidence  of  the 
value  of  other  lands  similarly  situated,  and 
of  a  similar  character,  waa  admissible  on  the 
value  of  the  lands  sold. 

15.  Where  trustees  were  sought  to  be  removed 
for  breach  of  trust  tn  selling  land  Instead  of  cut- 
ting and  manufacturing  timber  on  the  lands,  a 
witness,  who  bad  been  in  the  lumber  business  35 
years,  and  was  thoroughly  acquainted  with  all 
parts  of  the  same,  and  who  testified  that  be 
took  charge  of  the  property  with  a  view  to  sell- 
ing It  for  the  defendants,  and  that  he  was  ac- 
quainted with  the  timber,  its  location,  the  rivers 
and  the  roads,  aud  the  general  character  of  the 
country,  was  entitled  to  testify  that  in  his  opin- 
ion, it  would  not  have  been  practicable  for  the 
trustees  to  have  undertaken  the  mauufacture 
and  sale  of  the  timber. 

16.  Where  a  writing  is  collateral  to  the  issues, 
its  contents  are  provable  without  producing  the 

J  paper. 

I     17.  Wheio  trustees  were  sought  to  be  removed 

I  for  breach  of  trust  in  making  alleged  improvi- 
dent sale  of  a  part  of  the  property,  evidence  of 
interviews  between  one  of  the  trustees  and  oth- 
ers in  reference  to  a  sale  of  the  land,  and  op- 
tions to  purchase  the  same,  and  a  conversation 
between  one  of  the  trustees  aud  a  chemist  on  an 
analysis  of  samples  of  miueral  earth  from  the 
lands  submitted  for  examination,  were  compe- 

I  tent  to  show  efforts  to  sell,  bearing  on  the  trus- 
tees' good  faith. 

18.  Where  trustees  were  appointed  to  sell  or 
use  certain  property,  and  from  the  proceeds 
pay  an  indebtedness  to  one  of  the  trustees,  evi- 
dence, in  au  action  to  remove  the  trustees,  that 
the  plaintiff,  through  one  of  the  trustees  as  llis 
agent,  wished  to  pay  his  part  of  the  indebted- 
ness to  the  other  trustee,  and  offered  to  raise 
his  part  of  the  fund,  was  admissible. 

19.  Where' land  was  conve.ved  to  trustees  to 
pay  debts  specified  in  the  deed  of  trust,  evi- 
dence, in  an  action  to  remove  the  trustee,  as  to 
the  mauuer  in  which  the  amount  due  to  the 
creditors,  as  stated  in  the  deed,  was  arrived  at, 
was  not  material,  and  its  admission  was  harm- 
less. 

20.  Where,  in  a  proceeding  to  remove  trustees 
for  alleged  breach  of  trust,  the  issues  submitted 
by  the  court  covered  the  case,  and  were  clear, 
it  was  not  error  for  the  court  to  refuse  to  sub- 
mit issues  tendered  by  the  plaintiff. 

21.  Where  a  deed  of  trust  authorized  the  trus- 
tee to  sell  the  laud  conveyed,  or  to  undertake 
the  cotting,  manufacture,  aud  sale  of  timber  on 
the  land  separate  from  the  land,  to  liquidate  in- 
debtedness provided  for,  and  provided  that  no 
sale  of  the  whole  property  should  be  made  un- 
less sufficient  money  be  raised  to  satisfy  the 
claims  of  the  several  parties  mentioned  In  the 
deed,  such  deed  did  not  prevent  the  trustees, 
actiug  in  good  faith,  from  selling  a  part  of  the 
land  for  a  fair  value,  in  the  absence  of  proof 

f  U.  Sm  Kvldance,  vol.  M,  Cant.  Dig.  |  H8. 
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that  the  contemplated  Bale  Injorlonsly  affected 
the  Talne  of  the  land  remaining. 

22.  Trnateea  appointed  to  sell  or  use  land,  and 
from  the  proceeds  pay  ludebteduess  charged 
therein,  were  not  imiltj  of  a  breach  of  tmst  in 
themselTes  failing  to  go  upon  the  property,  and 
in  appointing  an  agent  to  take  possession  there- 
of for  them,  if  in  ao  doing  they  exercised  • 
■onnd  discretion. 

23.  Where  trustees  were  sought  to  be  removed 
for  an  alleged  breach  of  trust  arising  from 
their  acts  with  relation  to  land  conveyed  to  be 
sold  or  used  for  the  purpose  of  paying  indebted- 
ness, whether  the  trustees  took  possession  of  the 
land  within  a  reasonable  time  after  the  execu- 
tion of  the  deed  was  a  question  for  the  jury. 

24.  Where,  in  a  proceeding  to  remove  trustees 
for  misconduct  in  relation  to  certain  litigation, 
the  conrt  charged  that  the  trustees  were  bound 
to  prosecute  the  actions,  and  that,  if  nonsuits 
were  negligently  permitted,  and  by  reason  of 
such  nonsuits  injury  resulted  to  the  estate,  the 
trustees  would  be  guilty  of  a  breach  of  trust, 
it  was  not  error  for  the  court  to  refuse  plain- 
tiff's request  to  charge  on  the  same  subject. 

25.  Where  it  was  contended  that  trustees 
sought  to  be  removed  had  been  guilty  of  negli- 
gence in  failing  to  keep  trespassers  from  th« 
land,  a  charge  that  if  the  trustees,  tlirough  their 
agents,  did  not  use  such  care  and  diligence  as 
an  ordinarily  careful  business  man  would  nse 
in  his  own  business,  under  such  circumstances, 
to  protect  the  laud,  the  trustees  would  be  guilty 
of  a  breach  of  trust,  was  sufficient. 

2(1  An  instruction  that  if  trustees  failed  to  use 
their  best  judgment  and  reasonable  skill  to  raise 
money  from  the  trust  funds,  and  by  reason  of 
such  failure  the  trust  property  was  sold  for  tax- 
es, the  trustees  were  guilty  of  a  breach  of  trust, 
was  a  sufficient  presentation  of  such  issue. 

27.  An  instruction  that  if  trustees  suffered 
logs,  which  were  a  part  of  the  trust  estate,  to 
remain  unprotected  and  become  worthless,  they 
were  guilty  of  a  breach  of  trust,  but  that  it  was 
not  Incumbent  on  them  to  take  charge  of  the 
logs  if  they  were  worthless,  or  if  the  trustees, 
in  their  honest  and  best  judgment,  were  of  the 
opinion  that  the  logs  were  so  damaged  that  it 
was  not  for  the  best  interests  of  the  trust  for 
them  to  take  charge  of  them,  wag  a  sufficient 
presentation  of  such  issue. 

Appeal  from  superior  court.  Clay  county; 
Jones,  Judge. 

Action  by  D.  W.  Beldlng  against  R.  N. 
Archer  and  others,  individually  and  as  trus- 
tees, for  the  removal  of  defendants  as  trus- 
tees, and  for  Judgment  for  breach  of  trust. 
From  a  Judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

On  the  9tb  of  November.  1893,  Mllo  Beld- 
lng conveyed  to  the  defendant  Archer,  for 
the  consideration  of  $25,000,  certain  real  es- 
tate, sawmills,  and  booms,  and  personal  prop- 
erty at  and  near  Lenoir  City,  Tenn.,  and 
also  certain  timber  logs  in  Oraham  county, 
N.  C.  Archer,  under  the  terms  of  the  con- 
veyance, was  to  conduct  the  business  of 
cutting,  sawing,  and  selling  lumber,  and  to 
do  so  to  advantage  it  was  necessary  that  the 
mills  and  booms  be  repaired,  and  the  trib- 
utary streams  cleared  out,  that  logs  might  be 
floated  to  the  mills.  Out  of  the  proceeds  of 
the  sale  of  the  lumber  Archer  was  to  re- 
imburse himself  tlie  $25,000  advanced  by 
him,  and  all  advances  and  amounts  he  might 
make  for  the  repairing  of  the  mills  and 
booms  and  clearing  the  stream  of  obstruc- 
tions;   apply  $5,000  per  annum  to  the  pay- 


ment of  his  salary,  and  $5,000  for  his  propor- 
tion of  the  profits;  the  balance  of  the  pro&ta 
to  go  to  Beldlng,  and  the  whole  property 
to  be  afterwards  reconveyed  to  Beldlng.  On 
the  8tb  day  of  January,  1895,  the  defend- 
ants entered  Into  a  contract,  Krohn  and  Me- 
Garry  styling  themselves  "trustees,"  of  the 
first  part,  and  Arch«-  of  the  second  part,  in 
which  contract  the  one  between  Milo  Beldlng 
and  defendant  Archer  of  November,  1S93, 
was  referred  to  and  set  out  ipslssimis  ver- 
bis, and  in  wbicb  contract  of  1895  there  was 
a  conveyance  to  said  Archer  of  all  the 
rights  in  law  and  equity  of-  Milo  Belding  in 
and  to  the  property  conveyed  in  the  contract 
of  Novemb»',  1893,  and  also  the  timber  on 
47,000  acres  of  land  in  Graham  county,  N. 
C.  The  conveyance  was  in  trust,  the  prop- 
erty to  be  used  in  the  sawmllllng  business, 
with  entirely  new  features;  the  business  to 
continue  to  1900,  and  then  the  entire  prop- 
erty to  be  reconveyed  by  Archer  to  the  par- 
ties of  the  first  part  upon  performance  of 
certain  conditions  mentioned  In  the  contract 
Afterwards  Archer  alleged  breaches  of  the 
contract  of  1805,  brought  suit  In  Loudon 
county,  Tenn.,  and  also  In  Graham  county, 
N.  C,  against  the  other  defendants  and  oth- 
ers, and  recovered  a  Judgment  in  each  court 
for  more  than  $100,000.  Afterwards,  on  the 
8th  of  December,  1890,  the  defendants  enter- 
ed into  the  following  agreement: 

•'Exhibit  A. 

"Memorandum  of  agreement,  made  In 
triplicate,  between  Robert  N.  Archer,  of  Cin- 
cinnati, Ohio,  party  of  the  first  part,  and 
Louis  Krohn,  of  the  same  place,  and  Thomas 
F.  McGarry,  of  Grand  Rapids,  Michigan,  as 
trustees,  parties  of  the  second  part,  and  the 
Union  Savings  Bank  and  Trust  Company,  of 
Cincinnati,  Ohio,  party  of  the  third  part. 
wltnesseth:  That  whereas,  the  parties  of  the 
third  port,  together  with  J.  W.  Cooper,  of 
Murphy,  N.  C;  the  estate  of  C.  S.  Bnigg. 
Henry  Stlx,  Nathan  Stix,  and  D.  W.  Beldlng. 
of  Cincinnati,  Ohio;  D.  M.  Hyman,  of  Den- 
ver, Colorado;  Alvah  N.  Belding,  of  Rock- 
vlile,  Connecticut;  and  Milo  M.'  Belding.  of 
New  York  City,  New  York,— are  the  owners 
and  Interested  In  about  sixty-five  thousand 
acres  of  land  In  Graham,  Cherokee,  and 
Clay  and  Swain  counties.  North  Carolina 
(about  forty-five  thousand  acres  In  the  couu- 
ty  of  Graham,  the  balance  in  the  other  coun- 
ties above  named);  and  whereas,  there  has 
been  litigation  pending  between  the  said 
Archer  and  the  said  Louis  Krolm  and  others 
in  the  chancery  court  of  Loudon  county,  Ten- 
nessee, and  In  the  superior  court  of  Graham 
county.  North  Carolina,  and  the  said  Archer 
claims  to  have  obtained  Judgment  In  his 
said  case  in  Tennessee,  and  claims  to  have 
obtained  the  Judgment  of  the  court  in  his 
favor  In  the  North  Carolina  case,  and  claima 
to  have  a  Uen  on  the  timl)er  rights  on  the 
Graham  county  lands  mentioned,  as  security 
to  him  for  the  amount  due  to  h!m  in  said 
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eases,  the  Talldit^  of  which  Is  disputed  by 
said  second  parties:  Now,  therefore.  In  or- 
der to  settle  said  matters  and  all  litigation. 
It  is  hffl«by  mutually  agreed  as  follows: 

"(1>  That  the  amount  due  the  said  Robert 
N.  Archer  is  hereby  settled  and  agreed  upon 
as  follows:  at  the  sum  of  eighty-five  thou- 
sand dollars  ($85,000). 

"(2)  That  the  sum  shall  be  paid  as  fol- 
lows: Fifteen  thousand  dollars  ($15,000)  in 
four  mouths,  fifteen  thousand  dollars  ($15,- 
OOOy  in  eight  months,  fifteen  thousand  dol- 
lars ($15,000)  In  twdve  months,  twenty  thou- 
sand dollars  ($20,000)  In  sixteen  months,  from 
date,  and  twenty  thousand  dollars  ($20,000) 
in  twenty  months  from  date,  with  six  (6) 
per  cent  interest  on  all  of  said  sums.  That, 
in  addition  thereto,  there  is  due  and  shall 
be  paid  the  sum  of  one  thousand  dollars 
($1,000),  still  due  on  what  is  known  as  the 
'Boom  Ckimpany  Note'  at  the  Merchants'  Na- 
tional Bank  of  Cincinnati,  Ohio,  with  interest 
thereon  to  the  date  of  payment;  and  all  costs 
In  the  suits  between  said  Itobert  N.  Archer 
and  parties  of  the  second  part  and  others  in 
7^udon  county,  Tennessee,  and  in  Graham- 
county,  North  Carolina,  but  there  shall  not 
be  Included  in  said  costs  any  further  counsel 
or  witness  fees;  all  further  expenses  and 
counsel  fees  for  appealing  and  arguing  the 
case  of  Hebard  t.  Archer  et  al..  In  the 
United  States  court  of  appeals  at  Cincinnati, 
Ohio,  Including  the  cost  of  transcript,  clerk's 
fees,  and  the  cost  of  printing  record  thereof; 
also  the  Just  and  reasonable  expenses,  costs, 
and  charges  of  handling  said  proper^,  first 
of  managing  and  conducting  the  affairs  there- 
of under  this  agreement  and  the  deeds  ac- 
companying the  same,  and  all  taxes  which 
are  now  or  may  be  legally  levied  and  assess- 
ed thereon,  and  all  exi>enses,  costs,  charges, 
and  counsel  fees  in  the  {>remises;  and  a  rea- 
sonable compensation  to  said  Bobert  N. 
Archer  and  Thomas  F.  McOarry,  trustees, 
and  their  successors,  for  their  services  in  the 
premises,  not  exceeding  one  htmdred  dollars 
($100)  per  month  to  each.  But  the  said  Arch- 
er and  McGarry  assume  no  personal  obliga- 
tion in  regard  to  the  sums  mentioned  in  this 
paragraph,  but  merely  consent  that  they  may 
be  ultimately  paid  out  of  said  property. 

"(3)  As  security  for  the  payment  of  these 
various  sums,  the  parties  of  the  second  part 
undertake  to  obtain  conveyances  from  the 
owners  of  the  timber  in  Graham  county, 
North  Carolina,  fully  set  forth  and  described 
In  the  contract  between  the  parties  of  the 
first  and  second  part,  entered  into  on  the 
8th  day  of  January,  1895,  conveying  a  clear 
and  nnlncumbered  title  thereto  to  the  said 
Bobert  N.  Archer,  of  Cincinnati,  Ohio,  and 
Thomas  F.  McGarry,  of  Grand  Rapids,  Mich- 
igan, as  and  hereinafter  called  'trustees,' 
under  a  suitable  deed  of  trust  prepared  and 
agreed  upon  and  executed  by  the  parties  in 
Interest  contemporaneously  with  the  signing 
of  tiiliB  agreement    And  in  case  of  nonpay- 


ment to  said  Archer  of  any  of  the  amounts 
when  due,  and  for  sixty  days  thereafter,  the 
said  whole  amount  then  owing  said  Archer 
shall  become  due  and  payable  at  once,  and 
said  trustees,  or  either  of  them,  in  case  the 
other  refuses  to  act,  at  the  option  of  said 
Robert  N.  Archer,  shall  proceed  to  sell  siiid 
Graham  county  lands  and  other  lands  here- 
inafter mentioned,  or  any  part  thereof,  aft- 
er four  consecutive  weeks,  to  parties  in  In- 
terest, at  public  auction,  and  pay  the  pro- 
ceeds thereof  towards  the  liquidation  of 
amounts,  unless  the  said  Archer  shall  exer- 
cise the  option  to  assert  his  original  rights, 
as  specified  In  the  seventh  paragraph  here- 
of. And  said  Archer  or  said  McGarry,  or 
both,  their  successors,  are  authorized  to  bid 
on  said  property,  or  any  part  thereof,  at  any 
sale  of  said  property. 

"(4)  Simultaneously  with  the  execution 
hereof,  as  further  security  for  the  payment 
aforesaid,  the  said  parties  of  the  second  part 
tmdertake  to  be  deeded  from  all  the  owners 
of  the  Graham  county  lands  (except  J.  W. 
Cooper  and  the  estate  of  Caleb  S.  Bragg,  de- 
ceased, deeds  conveying  the  clear  and  unin- 
cumbered title  thereof  In  fee,  but  in  trust  to 
said  Robert  N.  Archer  and  Thomas  F.  Mc- 
Garry, as  trustees,  as  well  as  deeds  convey- 
ing the  clear  and  unincumbered  title  thereof 
in  fee,  but  In  trust,  to  about  twenty  thou- 
sand acres  of  land  in  the  counties  of  Swain, 
Clay,  and  Cherokee,  North  Carolina,  owned 
by  the  parties  mentioned  in  the  first-recited 
clause  of  this  agreement  (except  said  Cooper 
and  said  estate  of  Caleb  S.  Bragg,  deceased), 
under  and  upon  the  same  expressed  trust  as 
specified  In  the  deed  of  the  timber  in  Graham 
county.  North  Carolina,  aforesaid;  and  also 
as  soon  as  practicable  thereafter  to  obtain, 
if  possible,  deeds  from  said  Cooper  and  es- 
tate of  Caleb  S.  Bragg,  deceased,  covering 
their  interest  in  the  property  aforesaid,  if  the 
same  can  be  done  under  suitable  terms  and 
arrangements:  provided,  however,  that  the 
deeds  of  the  twenty  thousand  acres  in  Clay, 
Swain,  and  Cherokee  counties,  aforeEald,  and 
the  deed  of  the  fee  of  the  lands  in  Graham 
county,  aforesaid,  shall  subject  said  property 
by  them  conveyed  to  the  payment  of  the 
following  parties  on  or  before  five  years 
from  the  date  hereof,  with  interest  at  the 
rate  of  six  (6)  per  cent  per  annum: 

Estate  of  J.   W.  CJooper,  Murphy, 

North  Carolina $10,538  42 

Estate  of  C.  S.  Bragg,  Cincinnati, 

Ohio 7,500  00 

Henry  Stlx,  Cincinnati,  Ohio 20.000  00 

Nathan  Stir,  Cincinnati,  Ohio 6,975  00 

D.  M.  Hyman,  Denver,  Colorado. . .  3.500  00 

Louis  Krohn,  Cincinnati,  Ohio 25,000  00 

Chas.  C.  and  Geo.  H.  Hopkins,  Lan- 
sing and  Detroit  Michigan 15,000  OC 

"That  with  the  exception  of  the  first  two 
sums  of  those  last  above  mentioned,  to  be 
paid  to  the  estate  of  J.  W.  Cooper  and  the 
eetate  of  C  S.  Bragg,  which  are  to  remalD 
liens  only  on   their  undivided  interests,   re- 
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qjectlTely,  In  said  lands,  and  are  to  be  paid 
only  In  case  said  estate  of  Cooper  and  said 
estate  of  C.  S.  Bragg,  deceased,  make  the 
conveyances  aforesaid,  all  other  amounts 
shall  be  subordidated  to  the  said  Archer  for 
the  sum  to  be  paid  to  him,  and  of  said  ex- 
penses, taxes,  counsel  fees,  costs,  and  boom 
company  note;  and  after  the  said  Archer's 
Hen  said  Henry  Stix  shall  have  priority  over 
the  balance  for  the  sum  of  ten  thousand  dol- 
lars (110,000),  and  Interest  [on]  one-half  of 
the  sum  due  him;  otherwise  said  sum  last 
above  itemized,  including  the  remaining  ten 
thousand  dollara  ($10,000),  and  hiterest  to 
Henry  Stlx,  shall  be  paid  ratably,— which 
deeds  of  conveyance,  and  the  amount  due 
thereon,  and  the  terms  upon  which  the  same 
shall  be  delivered,  shall  first  be  deposited  in 
escrow  with  the  Union  Savings  Bank  and 
Trust  Company,  of  Cincinnati,  Ohio,  herein- 
after designated  as  the  'depository,'  to  be 
delivered  by  it  to  said  trustee  when  this 
contract  is  signed  and  delivered:  provided, 
also,  that  the  said  trustees  shall,  prior  to 
final  payment,  have  the  right  to  sell  the  tim- 
ber separately  on  the  said  twenty  thousand 
acre  tract,  to  be  cut  and  removed  therefrom; 
but  no  title  therein  shall  pass  to  or  vest  In 
the  purchaser  of  said  timber  until  the  sum 
of  one  dollar  per  thousand  feet  of  timber 
shall  be  first  paid  in  or  deposited  with  the 
said  depository  for  and  on  account  of  the 
indebtedness  of  the  estate  of  J.  W.  Cooper, 
estate  of  C.  S.  Bragg,  deceased  (provided 
they  deed  to  said  trustees,  Henry  Stlx,  Nath- 
an Stix,  D.  M.  Hyman,  Louis  Krohn,  and 
Charles  C.  and  George  H.  Hopkins,  to  whom 
the  same  shall  be  disbursed  by  said  deposi- 
tory, preferring  the  estate  of  J.  W.  Cooper 
and  the  estate  of  C  8.  Bragg,  provided  they 
deed  as  aforesaid),  and  Henry  Stlx,  under 
the  terms,  priorities,  and  conditions  as  afore- 
said, but  otherwise  in  proportion  to  their 
several  and  respective  Indebtedness  afore- 
said; the  balance  to  be  paid  to  said  Robert 
N.  Archer,  or  sulBcient  thereof  to  satisfy 
his  claim  In  full. 

"(5)  And  the  said  trustees,  Robert  N.  Arch- 
er and  Thomas  F.  McGarry,  are  also  author- 
ized and  empowered  at  any  time  to  sell  said 
property,  or  any  part  thereof,  at  private  sale, 
at  such  price,  in  such  manner,  and  upon  such 
terms  and  conditions  as  they  deem  proper: 
provided,  however,  that  no  such  sale  shall 
be  made  of  the  whole  of  said  property  unless 
sufficient  be  realized  to  satisfy  the  claims  of 
the  several  parties  herein  mentioned,  princi- 
pal and  interest,  hereinbefore  scheduled  and 
set  forth. 

"(6)  In  the  event  of  the  death  or  resigna- 
tion of  either  or  both  prior  to  the  termination 
of  said  trust,  said  Robert  N.  Archer's  place 
shall  be  filled  by  the  Joint  agreement  of 
Frank  K.  Rodman  and  C.  B.  Matthews,  or 
their  successors,  of  Cincinnati,  Ohio,  and 
Thomas  F.  McGarry's  place  by  Krohn  and 
D.  W.  Beldlng,  or  their  successors,  of  Cin- 


cinnati, Ohio;  and,  in  case  dtber  side  falls 
to  act  for  ten  days  after  vacancy,  the  oth- 
ers shall  make  said  appointment. 

"(7)  In  consideration  of  the  premises  afore- 
said, and  as  further  security  for  the  severa* 
amounts  aforesaid,  the  said  Robert  N.  Arch- 
er agrrees  to  legally  execute  and  deposit  with 
said  depository  a  deed  for  the  said  timbc 
in  Graham  county.  North  Carolina,  and  his 
Interest  in  the  boom  and  mill  at  Lenoir, 
Tennessee,  all  his  Interest  in  the  Tennessee 
Improvement  Company,  conveying  the  same 
to  the  said  Robert  N.  Archer  and  Thomas  F. 
McGarry  for  the  purposes  of  the  trust  here- 
in specified,  and  an  absolute  and  complete 
discharge  and  satisfaction  of  the  Judgments 
obtained  by  him  in  Tennessee  and  North 
Carolina  aforesaid,  and  a  release  of  all  per- 
sonal liability  for  the  payments  provided  by 
this  agreement,  to  be  delivered  by  said  de- 
pository to  Louis  Krohn  and  Thomas  F.  Mc- 
Garry upon  the  payments  of  the  moneys 
mentioned  above  to  said  Robert  N.  Archer; 
and,  in  case  of  the  nonpayment  of  the  mon- 
eys above  mentioned  to  said  Robert  N.  Arch- 
er In  manner  and  form  as  above  expressed, 
the  said  Robert  N.  Arch»  shall,  f<M:  the 
space. of  ninety  days  after  any  default,  have 
the  option  to  enforce  this  instrument,  or  be 
remitted  to  bis  original  rights  under  the 
contract  of  January  8,  1895,  and  the  suits 
mentioned  [in]  the  third  paragraph  hereof, 
as  if  this  contract  had  never  been  made; 
and  said  discharge  and  satisfaction  and  said 
deed  Just  mentioned  shall  be  null  and  void, 
and  ail  parties  shall  be  returned  to  their 
original  rights. 

"(8)  It  is  further  mutually  understood  and 
distinctly  agreed  that,  after  the  payments 
herein  provided  for  in  this  contract,  with  in- 
terest thereon,  shall  have  been  made,  the 
balance  or  residue,  >lf  any,  shall  belong  to 
and  shall  be  legally  conveyed,  transferred, 
and  assigned  to  Milo  M.  Belding,  of  New 
York  City,  New  York,  Alvah  N.  Belding,  of 
Rockville,  Connecticut,  David  W.  Belding. 
of  Cincinnati,  OMo,  and  Thomas  F.  McGarry, 
of  Grand  Rapids,  Michigan,  their  heirs,  legal 
representatives,  and  assigns. 

"(8)  Said  Robert  N.  Archer  further  agrees 
to  convey  at  the  same  time  to  said  trustees, 
for  the  purpose  of  the  trust,  the  amount  of 
money.  If  any,  now  In  the  hands.  In  the  cus- 
tody, and  control  of  or  due  the  master  and 
receiver  of  the  superior  court  of  Graham 
county.  North  Carolina,  as  well  as  the  master 
and  receiver  of  the  chancery  court  of  Loudon 
county,  Tennessee. 

"(10)  tt  is  distinctly  understood  and  ex- 
pressly agreed  that  no  authority  Is  vested 
In  said  Robert  N.  Archer  and  Thomas  F.  Mc- 
Garry, trustees,  to  incur  any  liability  or  debt 
against  the  owners  of  the  said  property  per- 
sonally in  the  use  of  the  property  or  other- 
wise; and  that  the  trust  Imposed  upon  the 
said  Robert  N.  Archer  and  Thomas  F.  Mc- 
Garry in  this  agreement  is  accepted  upon  the 
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express  condition  that  said  tmstees  shall  not 
Incvir  any  personal  liability  or  responsibility 
whatever,  except  for  their  own  willful  and 
Intentional  breaches  of  the  trust  herein  ex- 
pressed and  contained. 

"(11>  It  is  further  agreed  that  all  moneys 
received  by  said  trustees  in  the  matter  of 
this  trust  shall  be  deposited  with  said  deposi- 
tory, and  that,  as  soon  as  the  sum  of  one 
thousand  dollars  is  on  hand,  applicable  to 
the  payment  of  any  of  the  respective  claims 
to  be  paid  under  this  contract,  it  shall  be  so 
applied  by  the  depository  upon  receipt  of  the 
Joint  voucher  or  vouchers  of  said  trustees. 

"(12)  It  is  further  mutually  agreed  that 
upon  receiving  payment  in  full  and  being  re- 
lieved from  all  obligations  in  premises,  the 
said  Robert  N.  Archer's  trusteeship  herein 
shall  cease  and  terminate,  and  that  he  shall 
thereupon  execute  the  necessary  deeds  and 
conveyances,  without  recourse  to  him  to  legal- 
ly vest  the  property  In  the  successors  w  the 
owners,  as  the  case  may  be. 

"(13)  It  is  further  agreed  that  after  the  pay- 
ment of  the  said  Robert  N.  Archer  in  full 
all  the  lands  and  timber  hereinabove  men- 
tioned shall,  as  security  for  the  payment  of 
any  of  the  sums  due  th^  parties  mentioned 
in  paragraph  4  of  this  contract,  In  the  order 
therein  expressed,  and  said  lands  shall  be 
sold  or  disposed  of,  and  the  avails  in  the 
depository  paid  under  the  termb  and  provi- 
BloDS  of  this  agreement 

"(14)  The  trust  hereli.  created  it.  hereby 
fixed  and  terminates  five  yearb  from  the  date 
hereof,  but  shall  remair.  at  long  as  anj  of 
the  funds  herein  provided  fo-  remain  unpaid, 
but  no  chargec  shall  be  made  for  their  serv- 
IceB  by  said  trusteds  after  said  five  years. 

"aS)  Said  Henry  Stix  and  Nathan  Stlx 
are  hereby,  by  each  of  the  parties  hereto,  ab- 
solved, released,  ani  discharged  from  any 
and  all  personal  liability  which  may  In  any 
mann^  be  claimed  to  exist  against  them,  or 
either  of  them,  by  reason  of  any  of  the 
amounts  claimed  or  named  herein  as  being 
due,  or  under  any  Judgments  or  suits  or  pro- 
ceedings heretofore  Instituted,  to  which  either 
of  the  parties  hereto  are  parties;  and  all 
claims  which  may  or  might  be  asserted 
against  tbem,  or  either  of  them,  arising  out 
of  said  suits  or  any  of  the  proceedings  here- 
inbefore referred  to,  or  under  this  contract, 
la,  by  each  of  the  signers  hereof,  expressly 
waived  and  released,  and  all  such  claim  ia  in 
consideration  of  the  premises  and  the  sum  of 
one  dollar  paid  by  said  Henry  Stlx  and  Na- 
than Stiz,  expresdy  waived  and  hereby  dis- 
charged, said  Robert  N.  Archer,  however,  ex- 
pressly reserving  the  personal  liability,  if 
any,  of  all  others." 

On  December  9,  1899,  the  parties  In  Inter- 
est .executed  the  following  instrument: 

"Exhibit  A. 
"This  Indenture,  made  this,  the  9th  day  of 
December,  A.  D.  1S99,  between  MIlo  M.  Bid- 
ing and  Emily  Belding,  bis  wife,  of  New 


YoOs.  City;  Alvab  EL  Beldlng  and  Lizzie 
Belding,  his  wife,  of  Bockvllle,  Connecticut; 
David  W.  Belding  and  Jeanette  Belding,  his 
wife,  Louis  Krohn,  widower,  Henry  Stix  and 
Fannie  Stlx,  his  wife,  Nathan  Stix  and  Ricka 
Stix,  his  wife,  all  of  Cincinnati,  Ohio;  D. 
M.  Hyman  and  Bettle  Hyman,  his  wife,  of 
Denver,  Colorado;  and  Thomas  F.  McGarry 
and  Nettle  B.  McGarry,  his  wife,  of  Grand 
Rapids,  Michigan,— parties  of  the  first  part, 
and  Robert  N.  Archer,  of  Cincinnati,  Ohio, 
and  Thomas  F.  McGarry,  of  Grand  Rapids, 
Michigan,  trustees,  parties  of  the  second  part 
witnesseth:  That  the  said  parties  of  the  first 
part  for  and  in  consideration  of  one  hun- 
dred dollars  ($100)  to  them  in  baud  paid  by 
the  said  parties  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  confessed  and  ac- 
knowledged, do  by  these  presents  grant  bar- 
gain, sell,  remise,  release,  and  forever  quit- 
claim unto  the  said  parties  of  the  second 
part  and  to  their  heirs,  successors,  and  as- 
signs, forever,  the  following  pieces,  parcels, 
and  tracts  of  land,  situate  in  Graham  county. 
North  Carolina,  and  described  as  follows,  to 
wit:  [Here  follows  description  of  the  lands.] 
Together  with  all  and  singular  the  heredita- 
ments and  appurtenances  thereunto  belong- 
ing or  in  any  wise  appertaining;  to  have  and 
to  hold  the  same,  and  every  part  thereof, 
onto  the  said  parties  of  the  second  part  theh 
heirs  and  assigns,  in  trust  for  the  use,  l>enefit 
and  security,  as  hereinafter  mentioned,  of 
the  several  persons,  their  respective  execu- 
tors, administrators,  and  assigns,  and  for  the 
purpose  of  carrying  out  a  contract  of  even 
date  herevrith  between  Robert  N.  Archer,  of 
the  one  part,  and  Thomas  F.  McGarry  and 
Louis  Krohn,  trustees,  of  the  other  part,  with 
the  preference,  priority,  and  distinctions  here- 
in mentioned;  nevertheless  to  take  imme- 
diate possession  of  the  same,  manage,  con- 
trol, safeguard,  sell,  dispose  of,  cause  to  be 
manufactured  and  sold  the  timber  of  said 
lands.  In  whole  or  In  part  In  such  manner  as 
the  said  parties  of  the  second  part  shall  deem 
best  to  convert  said  timber  or  lumber  into 
money  In  the  speediest  and  most  advantage- 
ous way,  but  without  authority  to  Incur  any 
Indebtedness  or  liability  binding  upon  gran- 
tors, and  immediately  deposit  their  proceeds 
in  the  Union  Savings  Bank  and  Trust  (Com- 
pany, of  Cincinnati,  Ohio.  With  and  out  of 
the  avails  of  such  money  the  said  Savings 
Bank  and  Trust  Company,  upon  vouchers 
duly  approved  by  said  trustees,  shall — 

"(1)  Pay  and  discharge  the  Just  and  rea- 
sonable expenses,  costs,  and  charges  of  hand- 
ling said  property,  and  in  managing  and  con- 
ducting the  affairs  of  the  same,  including  the 
expense  of  any  agent  or  agents  therein  em- 
ployed; to  pay  all  taxes  which  shall  be  lev- 
led  and  assessed  thereon,  and  all  expenses, 
costs,  charges,  comisel  fees  in  the  premises; 
and  a  reasonable  compensation  to  the  parties 
of  the  second  part,  or  their  successors,  for 
their  services  in  the  premises,  not  exceeding 
the  sum  of  one  hundred  dollars  ($100)  pe 
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month  each:  provided^  that  no  more  than 
this  amount  shall  be  paid  from  said  trufit  tar 
services,  notwithstanding  a  similar  amount 
to  provided  In  a  certain  deed  executed  by 
David  W.  Beldlng  and  wile  and  Henry  Stix 
and  wife,  of  even  date  herewith. 

"(2)  To  pay  or  deposit  with  the  Union  Sav- 
ings Bank  and  Trust  C!ompany,  of  Cincin- 
nati, Ohio,  the  amount  of  one  dollar  ($1)  per 
thousand  feet  for  all  the  timber  or  lumber 
sold  and  removed  from  the  lands  embraced 
In  this  conveyance  In  the  counties  of  Chero- 
kee, Clay,  and  Swain;  It  being  the  intention 
of  this  paragraph  of  this  Instrument  that, 
before  any  title  shall  pass  to  or  vest  in  the 
purchaser  of  said  timber  so  removed  from 
tracts  situated  In  the  counties  of  Clay,  Swain, 
and  Cherokee,  the  sum  of  one  dollar  per 
thousand  feet  shall  be  llrst  paid  In  and  de- 
posited with  the  said  Union  Savings  Bank 
and  Trust  Company,  and  en  account  of  the 
Indebtedness  of  J.  W.  Cooper,  estate  of  Caleb 
S.  Bragg,  deceased,  Henry  Stlz,  Nathan 
Stlx,  D.  M.  Hyman,  Louis  Krohn,  and  Char- 
les G.  and  George  H.  Hopkins,  to  whom  the 
same  shall  be  disbursed  by  the  said  Union 
Savings  Bank  and  Trust  Company  as  pro- 
vided in  a  certain  contract  or  agreement  en- 
tered into  as  of  this  date  between  said  Robert 
N.  Archer,  as  party  of  the  first  part,  Lonis 
Krohn  and  Thomas  F.  McGarry,  as  trustees, 
parties  of  the  second  i>art,  and  the  Union 
Savings  Bank  and  Trust  Company,  of  Cin- 
cinnati, Ohio,  as  party  of  the  third  part 

"(3)  Pay  and  discharge  in  full  the  amount 
due  to  the  said  Robert  N.  Archer  at  the  time 
and  in  the  manner  mentioned  In  said  agree- 
ment last  above  mentioned. 

"(4)  After  the  payment  of  said  expenses, 
cost  charges,  and  liabilities,  as  aforesaid,  to 
pay  and  discharge  in  full  the  amounts  due 
estate  of  3.  W.  Cooper,  estate  of  Caleb  S. 
Bragg,  deceased,  Henry  Stlx,  Nathan  Stlx,  D. 
M.  Hyman,  Louis  Erohn,  Charles  C.  and 
George  H.  Hopkins,  at  the  time,  In  the  man- 
ner, and  under  the  terms  and  conditions  menr 
tioned  in  the  order,  and  imder  the  terms 
specified.  The  surplus  or  residue,  if  any 
there  be,  shall  be  paid  or  turned  over  to  Mlio 
M.  Beldlng,  Alvah  N.  Beldlng,  David  W. 
Beldlng,  and  Thomas  F.  McOarry,  their 
heirs,  legal  representatives,  nominees,  or  as- 
signs. 

"(5)  -And  the  said  parties  of  the  second 
part  covenant  and  agree  that,  upon  the  pay- 
ments being  made  as  in  the  first  four  para- 
graphs above  provided,  they  will  execute  and 
deliver  their  deed  or  deeds  to  the  said  Milo 
M.  Beldlng,  Alvah  N.  Beldlng,  David  W. 
Beldlng,  and  Thomas  F.  McGarry,  duly,  fully, 
and  legally  conveying  to  them,  their  legal 
representatives  an6  assigns,  all  the  rest,  resi- 
due, and  remainder  of  said  property,  and  ev- 
ery part  and  parcel  thereof. 

"(6)  It  is  further  understood  and  agreed, 
however,  that  the  parties  of  the  first  part 
convey  no  other,  further,  or  different  rights 
by  thte  instrument  than  sufficient  to  place  the 


title  of  said  lands  in  the  parties  of  the  sec- 
ond part  under  and  by  vlrtne  of  this  con- 
veyance. 

"(8)  The  trust  herein  created  is  hereby 
fixed  and  terminates  five  years  from  the  date 
hereof,  but,  however,  said  lands  and  timber 
thereon  shall  be  and  remain  as  security  to 
Robert  N.  Archer  for  the  payments  to  be 
made  to  him  as  set  out  in  said  contract  at  the 
time  therein  specified,  and  shall  so  remain 
as  security  as  long  as  any  part  of  said  pay- 
(nents  remain  unpaid;  and,  in  case  of  de- 
fault in  making  any  of  the  payments,  as 
mentioned  in  the  said  contracts,  said  lands 
and  the  timber  thereon  shall  be  sold  by  the 
grantees  herein,  and  the  proceeds  of  said 
sales  shall  be  paid  on  account  of  the  sums 
so  due  said  Archer.  And  the  said  lien  here- 
by created  shall  be  paramount  to  every  other 
lien  or  interest  in  said  property." 

On  the  29th  day  of  October,  1900,  the  de- 
fendants Archer  and  McOarry  entered  into 
a  contract  with  Edward  J.  Leighton  and 
others  for  a  sale  of  the  land  in  Graham  coun- 
ty, the  contract  being  in  the  following  words 
and  figures: 

"Exhibit  O. 

"This  memorandum  of  agreement,  entered 
Into  this  29th  day  of  October,  1900,  between 
Robert  N.  Archer,  city  of  Cincinnati,  Ohio, 
and  Thomas  F.  McGarry,  of  Grand  Rapids, 
state  of  Michigan,  trustees,  parties  of  the 
first  part,  and  Edward  I.  Leighton,  Fred- 
erick W.  Bruch,  George  Reeves,  John  Mat- 
thews, Benjamin  P.  Bole,  and  William  R. 
Hopkins,  of  the  city  of  Cleveland,  state  of 
Ohio,  parties  of  .the  second  part,  witnesseth: 
That  the  said  parties  of  the  first  part  hereby 
sell  to  the  parties  of  the  second  part  certain 
lands  situated  in  the  county  of  Graham  and 
the  state  of  North  Carolina,  known  as  the 
'Beldlng  Lands,'  and  which  are  more  par- 
ticularly described  in  two  certain  deeds  of 
conveyance,  one  dated  on  the  9th  day  of  De- 
cember, 1889,  and  the  other  dated  on  the  22d 
day  of  March,  A.  D.  1900,  whereby  Milo  M. 
Beldlng  and  Emily  E.  Beldlng,  his  wife,  of 
New  York  City;  Alvah  N.  Beldlng  and  Lizzie 
Beldlng,  his  wife,  of  Bockville,  Connecticut; 
David  W.  Beldlng  and  Jeanette  Beldlng,  his 
wife,  Louis  Krohn,  widower,  Henry  Stlx  and 
Fannie  Stlx,  his  wife,  Nathan  Stlx  and  Ricka 
Stix,  his  wife,  all  of  Cincinnati,  Ohio;  D.  M. 
Hyman  and  Bettie  Hyman,  his  wife,  of  Den- 
ver, Colorado;  and  Thomas  F.  McGarry  and 
Nettle  B.  McGarry  his  wife,  of  Grand  Rapids, 
Michigan,— conveyed  to  the  parties  of  the 
first  part,  as  trustee,  certain  lands  In  said 
Graham  county.  In  said  deeds  described,  and 
all  other  tracts  and  parcels  of  land  situated 
in  Graham,  Clay,  Swain,  and  Cherokee  coun- 
ties, situated  in  the  state  of  North  Carolbia, 
In  which  the  grantors  in  said  conveyance 
were  interested  Jointly  or  In  common;  and 
that  said  lands  in  Graham  coimty,  which  are 
covered  by  this  contract,  and  sold  by  virtue 
of  the  power  conferred  upon  the  parties  oC 
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the  first  part  by  tlie  deeds  mentioned  and  by 
the  contractB  known  as  the  'trust  agreement' 
entered  Into  between  Robot  N.  Archer  In- 
dlyidoally  and  Louis  Krohn,  of  Cincinnati, 
Ohlo»  and  Thomas  F.  McGarry,  of  Grand 
Rapids,  Michigan,  trustees,  and  the  Union 
Savings  Bank  and  Trust  Company,  of  Cin- 
cinnati, Ohio,  dated,  respectively,  December 
9,  1899,  February  24,  1900,  and  March  15, 
1900,  on  deposit  with  the  said  Union  Savings 
Bank  and  Trust  Company,  of  Cincinnati; 
and  the  said  sale  is  upon  the  following  terms 
and  conditions: 

"(1)  The  said  pa'rtles  of  the  second  part 
agree  to  pay  for  said  lands  the  sum  of  one 
hundred  and  twenty-flve  thousand  dollars 
($125,000)  In  the  manner  following,  to  wit: 
The  sum  of  fifteen  thousand  dollars  ($15,000) 
cash  upon  the  individual  claim  of  the  said 
Robert  N.  Archer,  and  the  balance  of  said 
claim,  amounting  to  seventy-five  thousand 
dollars  ($75,000)  in  equal  payments  of  fifteen 
thousand  dollars  ($15,000)  each  every  twelve 
months;  the  cash  payment  above  mentioned 
to  be  made  and  the  deferred  payments  to 
date  from  the  date  of  the  delivery  of  the 
deed  of  the  said  premises  to  the  said  parties 
of  the  second  part,  upon  the  conditions  here- 
inafter named.  Said  deferred  payments  are 
to  bear  6  per  cent  Interest,  payable  semian- 
nually, and  to  be  secured  by  a  first  lien  on 
the  lands  In  Graham  county,  above  named, 
and  evidenced  by  notes  of  the  parties  of  the 
second  part.  Out  of  the  purchase  price  there 
shall  be  allowed  the  parties  of  the  second 
part  the  sum  of  $10,536.42  for  the  acquisition 
of  tbe  interest  of  the  Cooper  estate  in  the 
lands  in  all  four  of  the  counties  of  Graham, 
Cherokee,  Clay,  and  Swain,  in  North  Caro- 
Itaa,  and  for  the  acquisition  of  the  interest  of 
the  Bragg  estate  in  the  lands  In  tbe  same 
counties,  tbe  sum  of  $7,500;  but  the  interest 
obtained  from  these  two  estates  In  counties 
other  than  Graham  county  shall  be  for  the 
benefit  of  the  parties  of  the  first  part;  but 
for  the  purpose  of  accomplishing  the  acquisi- 
tion of  said  Interests  the  option  to  purchase 
the  respective  interests  of  the  Cooper  estate 
and  the  Bragg  estate  shall  be  assigned  to  the 
parties  of  the  second  part  If  the  acquisition 
of  the  said  interests  require  more  than  the 
two  sums  last  mentioned,  said  additional 
sums  shall  be  paid  by  the  parties  of  the  sec- 
ond part;  but  they  shall  be  recouped  out  of 
the  Bragg  and  Cooper  interests  in  the  lands 
In  Cherokee,  Clay,  and  Swain  counties,  so 
far  as  said  Interests  are  sufflcient  and  there 
Is  no  personal  liability  on  the  parties  of  the 
first  part  or  deduction  from  tbe  purchase 
price  first  above  mentioned,  other  than  said 
sum  amounting  to  $18,036.42.  Six  thousand 
dollars  ($6,000)  of  said  purchase  price  is  to  be 
paid  to  John  G.  Crelth  as  his  compensation 
for  the  sale  of  said  Graham  comity  lauds. 
Hie  balance  of  said  purchase  price,  to  wit 
tbe  sum  of  ten  thousand  nine  hundred  and 
sixty-three  dollars  and  fifty-eight  cents  ($10,- 
963.58)  is  to  be  paid  to  the  parties  of  tbe  first 


part  to  be  distributed  under  the  terms  of 
their  trust  This  sale  Is  also  dependent  up- 
on the  following  fmlher  conditions:  That 
there  shall  not  be  less  than  38,000  acres  of 
land  in  the  purchase,  and  not  less  than  110,- 
000,000  feet  of  timber,  outside  of  the  hem- 
lock, of  a  marketable  character;  and  the 
parties  of  the  second  part  are,  by  November 
16,  1900,  or  sooner,  to  verify  the  statement 
as  to  the  amount  of  said  timber,  and  to  pro- 
ceed at  once,  and  as  rapidly  as  possible,  to 
verify  the  statement  as  to  the  title  and  acre- 
age, as  It  Is  understood  that  the  parties  of 
the  second  part,  at  their  option,  need  not 
complete  the  said  purchase  unless  the  above- 
mentioned  acreage  of  38,000  acres,  at  least 
with  the  above-mentioned  amount  of  timber, 
can  be  conveyed  to  them  by  a  good  title,  un- 
incumbered except  with  the  purchase  price 
mentioned  in  this  contract;  and.  In  case  said 
parties  of  the  second  part  complete  the  said 
purchase,  and  go  into  possession  of  the  said 
property  in  Graham  ccmnty,  North  Carolina, 
and  should  cut  more  thlln  fifteen  million  feet 
of  timber  per  annum,  the  deferred  payments 
herein  mentioned  shall  be  anticipated  to  tbe 
extent  of  one  dollar  per  thousand  feet  of  tim- 
ber on  the  excess  over  said  fifteen  million 
feet  to  be  paid  on  said  claims  of  Robert  N. 
Archer  Individually;  and  any  or  all  of  these 
deferred  payments  may  be  paid  at  any  time 
after  the  date  of  this  contract  whether  said 
payments  are  due  or  not  The  said  parties 
of  the  second  part  are  to  place  In  the  custody 
of  the  Franklin  Bank,  of  Cincinnati,  Ohio,  a 
check  for  $7,500,  to  be  applied  to  the  first  pay- 
ment to  Robert  N.  Archer  when  the  deed  for 
the  said  property  is  delivered  in  accordance 
with  the  terms  of  this  contract  Said  sum 
to  be  forfeited  and  paid  to  the  parties  of  the 
first  part  In  case  the  parties  of  the  second 
part  should  fall  upon  reasonable  notice,  after 
compliance  with  tbe  terms  of  this  contract 
with  the  parties  of  the  first  part  to  accept 
the  said  deed  and  carry  out  tbe  terms  of  the 
contract  to  be  performed  by  said  parties  of 
the  second  part;  It  being  distinctly  agreed 
that  this  sum  shall  be  liquidated  damages 
for  the  general  breach  of  the  contract  by  the 
parties  of  the  second  part." 

Merrlmon  &  Merrimon,  for  appellant.  T. 
F.  Davidson,  Thos.  A.  Jones,  C.  B.  Matthews, 
Dlilard  &  Bell,  and  R.  L.  Cooper,  for  appel- 
lees. 

MONTGOMERY,  J.  (after  stating  the 
facts).  The  cause  of  action,  as  it  Is  stated  in 
the  original  complaint  and  In  the  three 
amendments.  Is  based  upon  alleged  injury  to 
the  plaintiff's  interests  growing  out  of  the 
alleged  failure  of  the  defendants  to  discharge 
theh:  duties  as  trustees  under  the  trusts  im- 
posed upon  them  in  the  several  instruments 
of  writing  set  out  in  the  complaint  It  Is 
alleged  that  the  contracts  of  November  7, 
1893,  January  8,  1895,  December  9,  1899,  and 
the  other  contracts  and  conveyances  Bupple> 
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mefnta]  to  the  one  of  December  &th,  are  all 
to  be  constnied  together,  and  that  they  dis- 
close a  trust  on  the  part  of  the  defendants 
Archer  and  McGarry,  iwhlch  required  them  to 
take  Immediate  possession  of  the  land,  and 
cut  and  market  the  timber,  and,  -with  the 
proceeds,  pay  first  the  expenses  and  costs  of 
such  cutting  and  marketing  the  timber,  and 
then  apply  the  balance  to  the  creditors  named 
in  the  deeds  of  1899;  and  that  that  not  hav- 
ing been  done,  a  breach  of  their  trust  has 
occurred.  Further  specific  breaches  of  the 
trust  are  alleged  in  the  amendments  to  the 
complaint  as  follows:  "First  That  the  de- 
fendants Archer  and  McGarry  neglected  and 
failed  to  prosecute  or  defend  certain  civil  ac- 
tions pending  in  the  counties  of  Graham  and 
Cherokee  involving  the  title  to  portions  of 
the  land  in  question,  and  in  neglecting  and 
falling  to  keep  off  trespassers  and  squatt^s 
from  the  land,  and  preventing  them  from 
cutting  and  removing  timber  from  the  same. 
Second.  'Diat  they  galled  and  neglected  to 
pay  the  taxes  upon  said  land  to  the  county 
of  Graham,  and  suffered  the  same  to  be  sold 
for  taxes.  Third.  That,  as  plaintiff  is  in- 
formed and  believes,  they  have  suffered  a 
large  number  of  logs,  which  had  been  cut 
previous  to  the  &th  of  December,  1899,  and 
left  upon  said  land,  to  remain  there  unpro- 
tected from  the  weather,  and  that  the  same 
have  decayed,  and  are  greatly  damaged,  if 
not  entirely  worthless,  to  the  great  damage 
of  the  plaintiff.  Fourth.  That  prior  to  the 
commencement  of  this  action,  as  the  plaintiff 
is  Informed  and  believes,  they,  professing  to 
act  as  trustees,  and  In  violation  of  the  trust 
Imposed  upon  them,  entered  Into  a  contract 
with  certain  parties,  In  said  contract  named, 
whereby  they  undertook  to  bind  themselves 
to  sell  and  convey  the  lands  in  Graham  coun- 
ty; and  that,  upon  information  and  belief, 
the  amount  to  be  realized  from  said  sale  is 
not  one-half  the  value  of  said  land,  and  said 
contract  shows  that  said  trustees  have  In 
their  said  negotiations  calculated  nicely  the 
amount  that  would  be  required  to  pay  the 
claims  of  the  said  Archer,  and  provide  for 
the  purchase  of  the  Cooper  and  Bragg  Inter- 
est, and  pay  $6,000  to  one  Crelth,  and  the 
balance  to  be  distributed  to  said  trustees  and 
In  payment  of  counsd  fees,  leaving  nothing 
whatever  to  the  real  owners  of  said  land." 
The  Judgment  prayed  for  by  the  plaintiff  Is 
that  the  defendants  reconvey  to  the  plaintiff 
his  interest  In  the  property  mentioned  in  the 
complaint;  that  they  be  removed  from  their 
trusteeship,  and  be  restrained  and  enjoined 
from  any  furthCT  control  of  the  property; 
and  for  such  other  and  further  relief  as  the 
plaintiff  may  be  entitled  to.  The  defendants 
answered,  and  the  plaintiff  made  replication, 
and  his  honor  submitted  the  following  is- 
sues: (1)  Did  defendant  Bobert  N.  Archer 
negligently  fail  to  discharge  the  duties  im- 
posed upon  him  In  respect  to  the  trust  prop- 
erty by  the  memorandum  of  agreement  and 
deed  of  trust  dated  as  of  December  9,  ISSO. 


and  the  deed  and  agreements  supplementary 
thereto?  (2)  Did  defendant  Thomas  F.  Mc- 
Garry negligently  fail  to  discharge  the  du- 
ties Imposed  upon  him  in  respect  to  the  trust 
property  by  the  memorandum  of  agreement 
and  de'ed  of  trust  dated  as  of  December  9, 
1899,  and  the  deed  and  agreements  supple- 
mentary thereto?  (3)  Was  the  price  at  which 
the  said  defendants  undertook  to  sell  said 
land  In  Graham  county  a  fair  price  for  the 
same? 

The  record  in  this  case  contains  nearly  600 
pages.  A  considerable  portion  of  It  has  been 
of  no  service'  to  the  court,  but  has  served 
rather  to  embarrass  and  perplex  us.  There 
are  90  exceptions  brought  up  for  review,— 
one  concerning  venue,  one  concerning  a  mo- 
tion to  make  new  parties,  fifty-six  on  mat: 
ters  of  evidence,  one  concerning  the  issues 
tendered  by  the  plaintiff,  and  the  remainder 
In  respect  to  his  honor's  charge,  and  his  fail- 
ure to  give  Instructions  asked  by  the  plain- 
tiff. A  motion  was  made  by  the  defendants 
to  remove  the  case  from  Cherokee  county  to 
Graham  county  for  the  convenience  of  the 
witnesses^  and  it  was  aunotmced  by  the  court 
that  the  removal  would  be  made  to  Graham 
county.  Upon  objection  being  made  by  the 
plaintiff,  his  honor  said  that,  in  order  that  a 
speedy  trial  might  take  place,  he  would  re- 
move it  to  either  Graham,  Macon,  or  Clay, 
and  stated  to  the  plaintiff  that  be  might  se- 
lect either  of  those  counties;  whereupon  the 
plalntifCs  counsel  said  be  would  "take"  Glay 
county,  If  he  was  compelled  to  choose,  and 
the  case  was  removed  to  that  county.  What- 
ever Irregularity  there  may  have  been  in  the 
proceeding  was  cured  by  the  action  of  the 
plaintiff  himself.  His  honor  bad  tbe  power, 
under  the  statute  (Code,  {  195,  subsec.  2),  to 
remove  the  case  to  Graham  for  the  conveni- 
ence of  the  witnesses.  The  plaintiff,  instead 
of  submitting,  chose  Clay  county  Instead  of 
Graham,  and  be  cannot  complain. 

The  plaintiff,  a  few  days  before  the  trial, 
served  a  notice  on  the  defendants  that  he 
would  move  to  make  Leighton  and  others, 
the  would-be  purchasers  of  the  land,  parties 
defendant  to  the  action;  and  before  entering 
upon  the  trial  the  plaintiff  moved  for  the  or- 
der, and  the  same  was  refused.  The  matter 
was  discretionary  with  the  court  The  plain- 
tiff, when  he  issued  the  summons  and  drew 
his  complaint,  knew  the  relation  of  those  per- 
sons whom  be  sought  to  make  parties  to  the 
subject-matter  of  the  suit  and  their  Interest 
in  the  controversy,  as  well  as  he  did  when 
be  made  the  motion.  If  the  motion  had  been 
made  by  the  defendants  themselves  to  be- 
come parties,  the  case  would  have  be«i  dif- 
ferent 

Exceptions  8  and  4  were  made  to  the  re- 
fusal of  his  honor  to  admit  evidence  con- 
cerning matters  which  were  embraced  nnder 
the  contracts  of  1898  and  1896.  Together 
with  these  exceptions,  we  may  consider  the 
refusal  of  bis  honor  to  submit  the  third  is- 
sue tendered  by  the  plaintiff,  which  was  la 
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these  words:  "DU  the  defendant  Bobwt  N. 
Archer  negligently  fall  and  refuse  to  per- 
totm  his  covenants,  obligations,  stipulations, 
and  duties  under  the  contracts  of  1893  and 
1886,  as  the  same  were  consolidated  by  the 
contract  of  the  8th  January,  1895,  In  breach 
of  trnst  contained  In  last  named  said  con- 
tract?' And  also  that  part  of  his  honor's 
charge,  excepted  to  by  plaintiff,  which,  In 
substance,  was  that  by  the  terms  of  the 
judgment  of  Loudon  county,  Tenn.,  the  Judg- 
ment of  the  superior  court  of  Graham  county, 
N.  C,  and  the  memorandum  and  agreement 
and  deed  of  trust  of  date  December  9,  1899, 
the  contract  of  November,  1893,  and  the  one 
.  of  January  8,  1895,  were  annulled,  and  mer- 
ged Into  the  said  memorandum  and  agree- 
ment and  deed  of  trust  dated  December  9, 
1899,  and  that  they  should  not  consider  the 
contracts  of  1893  and  1895  In  making  up  their 
rerdlct;  and  that  the  duties  and  powers  and 
responsIblUtieB  of  the  defendants  Archer  and 
HcGarry  are  set  forth  in  the  memorandum 
of  agreement  and  deed  of  trust  of  the  19th 
of  December,  1890,  and  the  supplemental 
agreements  thereto,  and  these  different  in- 
struments should  be  construed  together  as 
one  instrument  in  determining  the  rights  of 
the  parties  in  this  action.  We  think  his  hon- 
or committed  no  error  either  in  refusing  the 
evidence,  in  refusing  to  give  the  Instruction 
asked,  or  in  giving  the  Instruction  which 
he  did  give.  The  record  in  the  Tennessee 
and  North  Carolina  salts  and.  the  agreement 
and  trust  deed  of  December  9,  1899,.  show 
upon  their  face  that  the  ends  and  objects 
for  which  the  contracts  of  1898  and  1896 
were  executed  were  concluded;  that  they 
had  ended  disastrously  to  all  the  parties  con- 
cerned, and  with  a  very  large  debt  due  to 
the  defendant  Archer  under  the  terms  of 
those  contracts,  that  the  agreement  between 
the  defendants  of  December,  1899,  referred, 
to  the  litigation  concerning  the  contracts  of 
1893  and  1895,  and  the  parties,  to  put  an  end 
to  all  those  matters  and  lltigatlona,  stated 
and  fixed  the  debt  due  to  defendant  Archer 
at  $85,000;  and,  as  far  as  could  be  done, 
agreed  upon  the  manner  and  method  of  pay- 
ment of  that  debt  by  a  sale  of  the  property 
mentioned  in  the  agreement;  and  the  par- 
ties In  Interest,  the  plalntltC  and  others,  in 
December,  1899,  undertook  to  carry  out  the 
agreement  and  memorandum.  That  part  of 
the  property  embraced  In  the  contracts  of 
1893  and  1895,  which  was  conveyed  by  the 
agreements  and  deeds  of  December,  1899,  is 
dedicated  to  different  purposes  entirely  from  j 
those  for  which  It  was  used  under  the  con- 
tracts of  1893  and  1895.  There  is  not  a  stip- 
ulation In  the  contracts  of  1893  and  1896 
like  any  one  In  the  agreement  and  deed  of 
1899;  in  fact,  there  Is  nothing  left  In  law 
or  in  fact  of  the  contracts  of  1893  and  1896. 
It  was  contended,  however,  for  the  plaintiff 
that  the  contract  of  1895  was  still  In  force, 
and  to  be  construed  with  the  other  written 
contracts  bearing  on  the  case,  because  of  the 


last  clause  of  article  7  of  the  memorandtma 
and  agreement  of  December,  1899.  Refer 
ence  is  made  to  the  contract  of  1895.  That 
reference  is  In  these  words:  "And  in  case 
of  the  nonpayment  of  the  moneys  above  men- 
tioned to  Itobert  N.  Archer  in  manner  and 
form  as  above  expressed,  the  said  Robert  N. 
Archer  shall,  for  the  space  of  90  days  after 
any  default,  hare  the  option  to  enforce  this 
Instrument,  or  be  remitted  to  his  original 
rights  under  the  contract  of  January  8,  1895. 
and  the  suits  mentioned  in  the  third  para- 
graph hereof,  as  if  this  contract  had  never 
been  made;  and  said  deed  Just  mentioned 
shall  be  null  and  void,  and  ail  parties  shall 
be  returned  to  their  original  rights."  Now, 
If  that  section  7  of  the  memorandum  and 
agreement  of  December,  1899,  had  been  the 
only  power  given  In  that  Instrument  by  . 
which  Archer  and  his  codefendant,  McGarry, 
could  have  sold  the  property  mentioned  In 
the  agreement  for  the  payment  of  Archer's 
debt,  then  the  contract  of  1895,  together  with 
the  suits  referred  to,'  would  have  been  in 
force,  and  the  agreement  and  deed  of  trust 
of  December,  1899,  would  have  been  void, 
and  of  no  effect  But  there  is  another  clause 
or  section  in  the  agreement  and  memorandum 
of  1895,  which  confers  upon  Archer  and  Mc- 
Garry, trustees,  the  power  to  sell  the  prop- 
erty for  the  payment  of  Archer's  debts,  and 
also  for  the  payment  of  other  debts  mention- 
ed in  the  agreement;  and  the  power  Is  in 
these  words:  "And  the  said  trustees,  Rob- 
ert N.  Archer  and  Thomas  F.  McGarry,  are 
also  authorized  and  empowered  at  any  time 
to  sell  said  property,  or  any  part  thereof,  at 
private  sale,  at  such  price  and  in  such  man- 
ner and  upon  such  terms  and  conditions  as 
they  deem  proper:  provided,  however,  ■  that 
no  such  sales  shall  be  made  of  the  whole  of 
said  property  unless  sufficient  be  realized 
to  satisfy  the  claims  of  the  several  parties 
herein  mentioned,  principal  and  Interest 
hereinbefore  scheduled  and  set  forth."  The 
reasonable  construction  of  the  two  distinct 
powers  given  to  the  trustees  to  make  pay- 
ment of  the  debts  mentioned  in  the  agree- 
ment Is  this:  Under  section  5  of  the  agree- 
ment the  power  was  conferred  upon  both 
Archer  and  McGarry  to  make  sale  of  the 
property  privately,  according  to  their  best 
Judgment,  at  any  time  they  may  see  fit,  dur- 
ing the  five  years  of  the  life  of  the  agree- 
ment In  section  7  of  the  agreement  an  ad- 
ditional power  was  given  to  Archer  himself 
and  alone,  without  the  co-operation,  or  even 
assent,  of  McGarry,  the  other  trustee,  to  sell 
publicly  at  auction,  and  after  advertisement 
of  the  sale,  the  entire  property,  provided  he  ' 
would  do  so  within  90  days  after  any  default 
in  the  several  amounts  due  to  him;  and,  fur- 
ther, It  was  intended  by  the  agreement  and 
memorandum  of  1899  that,  If  Archer  prefer- 
red not  to  proceed  under  section  7,  and  sell 
the  property  at  public  auction,  he  should 
have  the  option— the  privilege— of  proceeding 
under  his  contract  of  1895  and  the  suits  In 
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London  county,  Teno.,  and  Graham  county, 
N.  0.  Under  section  7  of  the  agreement  of 
1889,  Archer  had  no  right  to  make  sale  blm- 
aelf  for  the  purpose  of  paying  his  debt  with 
the  proceeds  after  90  days  from  the  time  the 
first  default  occurred;  and  be  alone  made  no 
effort  to  sell  at  public  sale.  He  therefore 
had  the  option  to  proceed  under  bis  Judg- 
ments based  on  the  contract  of  1S95,  but  he 
did  not  do  that  He,  together  with  the  other 
trustee,  McGarry,  proceeded  to  make  the  sale 
privately  under  article  5  of  the  agreement 
and  memorandum.  The  power— the  author- 
ity—for Archer  and  McGarry,  when  acting  to- 
gether, to  make  sale  of  the  property  private- 
ly under  section  5  of  the  agreement  and 
memorandum  of  December,  1899,  Is  not  de- 
nied in  the  plaintiff's  complaint,  nor  in  his 
replication,  but  Is  admitted.  The  insuffi- 
ciency of  the  price  agreed  to  be  paid  for  the 
property,  going  to  show  a  breach  of  trust,  is 
the  gravamen  of  the  plaintifTs  complaint, 
and  that  is  clearly  to  be  seen  from  a  reading 
of  the  ninth  of  the  plalntlfTs  tendered  issues, 
viz.:  "Was  the  price  at  which  the  said  de- 
fendants undertook  to  sell  said  land  in  Gra- 
ham county  a  full  price  for  the  same,  as  al- 
leged in  the  defendant's  answer?"  The  de- 
fendant trustees,  Archer  and  McGarry,  hav- 
ing the  power  to  sell  the  property  privately, 
have  entered  into  an  agreement  with  certain 
persons  called  the  "Cleveland  parties"  for 
that  purpose.  Exception  Is  made  by  the 
plaintiff  to  the  terms  of  that  agreement,  the 
contention  being  that  upon  Its  face  It  is  be- 
yond the  power  of  the  defendants  to  make. 
We  have  examined  It  carefully,  and  are  of 
the  opinion  that  the  defendants  have  not 
exceeded  their  power  in  the  execution  of  it 
The  fourth  exception  was  to  the  refusal 
of  the  judge  to  allow  a  report  concerning 
the  property,  made  by  McGarry,  alone,  in 
April,  1900,  to  be  used  as  evidence  against 
Archer.  CSearly,  the  paper  was  inadmissible 
against  Archer.  Archer  could  not  be  deposed 
from  his  trust  because  of  any  conduct  on 
the  part  of  McGarry  not  known  or  approved 
by  Archer.  His  honor  was  correct  In  over- 
ruling exceptions  5  and  6,  in  which  his  honor 
refused  to  allow  the  plaintiff  to  give  his  rea- 
son why  he  entered  into  the  deed  of  trust 
of  Decemb«,  1899.  However,  the  evidence 
substantially  got  in,  because  on  the  question 
of  the  value  of  the  timber  his  honor  allowed 
the  plaintiff  to  testify  as  follows:  "It  was 
reported  by  McGarry  that  he  would  get  some 
$250,000  for  the  standing  timber  on  the  49,- 
000  acres  of  land,  or  thereabout,  that  was 
originally  transferred  to  Archer,  leaving  the 
land  and  whatever  minerals  there  were  in 
the  original  owners'  hands."  A  witness  (Co- 
bum)  was  Introduced  by  the  plaintiff,  who 
gave  testimony  tending  to  show  that  logs 
could  be  cut  and  floated  down  the  streams 
In  Tennessee  to  certain  mills  In  that  state 
operated  by  the  Crosby  Lumber  Company,— 
the  same  mills  that  the  defendant  Archer 
bad  been  operating  under  the  contract  of 


1896.  l%at  witness  was  asked  by  the  de- 
fendants on  cross-examination  if  the  Crosby 
Lumber  Cconpany  did  not  fall  in  their  opera- 
tions, and  that  they  quit  Insolvent  The 
question  was  a  proper  one.  The  plaintiff 
was  seeking  to  hold  the  defaidants  respon- 
sible for  not  getting  out  his  logs  to  market 
under  the  agreement  of  1899,  and  the  defend- 
ants bad  a  right  to  show  that  those  persons 
who  had  embarked  In  that  enterprise  had 
failed,  as  evidence  of  their  good  faith.  That 
was  the  seventh  exception.  The  answer 
which  was  in  response  constltnted  the  eighth 
exception.  The  ninth  exception  was  directed 
to  the  permitting  of  a  question  to  be  put  to 
an  expert  witness,— Harrell,— as  to  how  he 
spent  his  time  while  he  was  prospecting  the 
property.  We  see  no  objection  to  the  ques- 
tion, but  the  witness  made  no  answer. 

Exceptions  10,  22,  23,  24,  25,  26,  27,  and 
28  refer  to  lappages  of  other  surveys  of  land 
upon  those  mentioned  In  the  complaint  and 
answer.  The  contention  of  the  defendants  on 
this  question  was  that  the  acreage  of  the 
land  mentioned  in  the  pleadings  had  been  to 
.  a  considerable  extent  reduced  by  a  discovery 
of  various  lappages  of  other  surveys  and 
tracts  of  land  over  those  mentioned  In  the 
pleadings,  and  that  that  fact  ought  to  be 
considered  by  the  court  on  the  question  of 
the  value  of  the  land  contracted  to  be  sold 
by  Archer  and  McGarry  to  the  Cleveland  peo- 
ple. A  surveyor  acquainted  with  the  land. 
and  who  had  done  surveying  In  reference  to 
these  lands  and  the  lappages,  was  Introduced 
for  the  purpose  of  showing  these  lappages 
and  the  extent  of  them.  So  far  as  we  can 
see,  the  witness  testified  to  nothtaig  except 
what  he  had  practical  knowledge  of  and  def- 
inite Information  about  In  reference  to  the 
lappages.  He  did  not  have  particular  snr- 
veys  of  these  lappages,  but  he  liad  other  sur- 
veys connected  with  the  adjoining  tracts  that 
gave  him  such  Information  as  that  he  would 
reasonably  make  estimates  of  the  lands  em- 
braced In  the  lappages,  and  that  he  did.  Tbe 
exceptions  are  therefore  without  merit 

Exceptions  from  11  to  15,  inclusive,  relate 
to  letters  and  communications  made  by  Mc- 
Garry Individually  to  the  owners  of  Hie  proiv 
erty  without  the  knowledge  of  Archer.  They 
were  not  admitted  as  evidence  against  Arch- 
er, and  there  was  no  error  in  his  honor's 
ruling. 

Exceptions  16,  17,  18,  19,  20,  aOa  and  20b 
relate  to  tbe  records  of  the  suits  In  Graham 
county,  N.  C,  and  In  Loudon  county,  Tenn. 
The  evidence  was  properly  received.  It  does 
not  make  any  difference  whether  the  plain- 
tiff was  a  party  to  those  suits  or  not,  so  far 
as  the  introduction  of  the  records  was  coa- 
cerned  in  this  case,  for  the  memorandum  and 
agreement  entered  Into  between  the  defend- 
ants in  December,  1899,  referred  to  these 
suits;  and,  while  It  was  said  that  the  Judg- 
ments were  disputed  as  to  their  validity,  yet 
the  recital  in  that  memorandum  and'  agree- 
ment of  December,  1899,  after  referring  to 
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tbe  anlta  and  Jndgmeats,  fnrthra:  recited: 
"Now,  therefore,  In  order  to  settle  said  mat- 
ters and  all  litigation.  It  Is  hereby  matnaUy 
agreed  as  follows:  (1)  That  tbe  amount  due 
to  said  Robert  N.  Archer  to  hereby  settled 
and  agreed  upon  as  follows,  at  the  sum  of 
$85,000."  The  plaintiff,  in  his  deed  of  trust 
made  In  December,  1809,  pursuant  to  the 
memorandum  and  agreement  of  the  same  date, 
recognized  the  terms  of  the  memorandum  and 
agreement  and  the  settlement  made  there- 
in. The  records  of  the  court,  then,  were  ad- 
missible to  show  that  the  matters  which  the 
plaintiff  alleged  were  still  open  and  unsettled 
by  the  contract  of  1896  had  been  determined 
and  settled,  and  were  the  matters  referred  to 
In  tbe  memorandum  and  agreement  of  1890. 

The  defendants  offered  in  evidence  the 
deed  from  Archer  and  wife  to  Thomas  F. 
McGarry  and  Robert  N.  Archer,  as  trustees, 
and  also  a  bill  of  sale  from  the  same  to  the 
same.  It  Is  not  stated  In  the  record  what 
property  was  conveyed  In  these  Instruments, 
nor  for  what  purpose  they  were  made,  and 
tbe  Instruments  themselves  are  not  In  the 
record.  But  if  they  were  before  us,  we  can- 
not see  why  tbe  prop^ty  conveyed  therdn 
did  not  vest  in  tbe  other  trustee,  McGarry, 
even  if  the  objection  on  tbe  grounds  stated, 
to  wit,  that  Archer  as  an  Individual  could 
not  convey  to  himself  as  trustee,  could  be 
maintained.  We  think  exception  29  cannot 
be  sustained  for  the  same  reason  given  in  the 
discussion  of  exceptions  10,  22,  etc. 

Bxceptlon  30  is  about  a  harmless  matter. 
A  question  was  put  to  a  witness  as  to  wheth- 
er he  had  heard  of  any  large  sales  of  land 
In  Graham  county.  He  answered  that  be 
had  only  known  of  them  through  hearsay. 
Notlilng  further  was  said,  and  no  harm  was 
done. 

Exceptions  81,  32,  S3,  34,  87,  38,  39,  and  40 
relate  to  the  value  of  lands  in  Graham  coun- 
ty as  evidence  of  the  value  of  the  lands  de- 
scribed in  the  pleadings  in  this  case.  The 
defendants  were  undertaking  to  prove  the 
value  of  the  land  In  Graham  county,  which 
they  had  contracted  to  sell  to  the  Cleveland 
people,  by  showing  the  value  of  other  moun- 
tain lands  In  Graham  county  similarly  situ- 
ated, and  of  similar  character.  We  think  the 
the  evidence  was  competent  In  Warren  v. 
Makely,  85  N.  C.  12,  it  was  undertaken  to 
show  the  value  of  a  certain  tract  of  land  by 
proof  of  the  value  of  an  adjoining  tract 
There  there  was  no  evidence  of  similarity  in 
the  character  of  tbe  soil,  quality  of  the  land, 
or  of  anything  going  to  show  that  the  two 
tracts  were  alike,  and  the  evidence  was  not 
allowed.  But  in  discussing  that  case  Smith, 
C.  X,  said:  "The  question  is  simple  and  ab- 
solute, unaccompanied  with  any  suggestion 
that  the  two  tracts  possessed  the  same  or 
similar  qualities  In  soil,  culture,  location,  or 
Improvement,  or  possessed  in  common  the 
elements  that  enter  into  the  estimate  of  their 
respective  values.  •  •  •  As  presented  to 
vs  in  the  record,  and  without  any  explana- 


tory circumstances,  the  question  was  prop- 
erly excluded  as  Irrelevant  and  misleading.'* 
Those  very  matters  are  presented  here  In  our 
record,  and  we  are  of  the  opinion  that  they 
make  the  evidence  competent 

Exceptions  41,  54,  and  55  relate  to  tbe  prac- 
ticability of  removing,  manufacturing,  and 
selHng  the  timber  from  the  lands  of  the  de- 
fendants. A  witness,  who  tesUfled  that  be 
was  52  years  old,  that  he  had  been  in  the 
lumber  and  timber  business  for  35  years,  that 
be  bad  worked  in  lumber  in  aU  capacities 
—in  tbe  woods  part  of  it— from  a  chore  boy 
up  to  scaler,  foreman,  and  superintendent 
and  that  he  had  tried  to  keep  posted  In  every 
location  where  there  was  timber  manufac- 
tured and  for  sale,  and  that  he  took  the  best 
lumber  journals,  etc.,  and  who  further  testi- 
fied that  he  tdok  charge  of  the  property  with 
a  view  to  make  a  sale  of  it  for  the  defend- 
ants, and  that  he  became  acquainted  with 
tbe  timber  and  location,  the  rivers  and  the 
roads,  and  the  general  cliaracter  of  the  coim- 
try,— was  asked  whether  or  not  from  his 
knowledge  of  that  country,  the  location  of  the 
timber,  bis  experience  as  a  lumberman  and 
timberman,  if  it  would  have  been  practicable 
for  these  trustees  to  have  undertaken  to  have 
that  timber  manufactured,  and  sell  it  profit- 
ably. He  answered,  "Xo,  I  do  not"  The 
plaintiff's  exception  upon  objection  to  the 
question  and  answer  was  that  it  was  not 
competent  for  the  witness  to  give  his  opinion 
upon  the  question  presented,  and  that  it  was 
undertaking  to  give  the  witness  the  opportu- 
nity to  decide  what  is  tbe  province  and  duty 
of  the  court  and  jury  to  pass  upon,  and  there- 
fore incompetent  It  is  common  learning 
that  opinion  evidence,  as  a  rule,  ought  not  to 
be  received.  But  there  are  exceptions  to  the 
rule,  and  it  seems  to  us  that  this  is  a  proper 
instance  in  which  -an  exception  ought  to  be 
allowed.  And  tbe  witaess  may  not  be  treat- 
ed as  an  exi)ert,  but  as  an  ordinary  witness, 
who  is  entitled  to  an  opinion  based  upon  facts 
within  his  own  knowledge;  the  circumstan- 
ces from  which  that  opinion  Is  deduced  be- 
ing such  as  cannot  be  made  palpable  to  oth- 
ers. There  are  so  many  contingencies  and 
difficulties,  inherent  and  extraneous,  about 
the  timber  business,  especially  in  mountain- 
ous sections  lacking  facilities  for  transporta- 
tion, nearness  of  markets,  etc.,  that  it  would 
be  almost  impossible  for  tbe  ordinary  jury 
to  arrive  at  a  just  estimate  of  the  expense 
attending  such  a  business  without  the  aid 
of  the  judgment  and  opinion  of  those  persons 
who  have  experience  in  the  same. 

Exceptions  42  and  43  cannot  be  sustained. 
The  paper  writing  introduced  as  evidence 
was  collateral  to  the  issues,  and  its  contents 
provable  without  producing  the  paper.  Car- 
den  V.  McGonnell,  116  N.  O.  876,  21  S.  E. 
923. 

Exceptions  44,  45,  and  46  relate  to  biter- 
views  between  Archer  and  0.  R.  Palmer  and 
Bidder  in  reference  to  a  sale  of  the  land  and 
an  option  to  purchase.    It  was  competent  tr 
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ahov  efforts  to  sell  the  pn^erty,  good  faith, 
etc 

Exception  47  was  to  the  permitting  of 
Archer  to  give  evidence  of  a  conversation 
between  himself  and  a  chemist  on  an  analy- 
sis of  some  samples  of  mineral  earth  submit- 
ted to  him  for  examination.  The  court  ad- 
mitted It  only  for  the  purpose  of  showing 
good  faith,  and  not  on  the  question  of  the 
value  of  the  land. 

The  forty-eighth  exception  relates  to  the 
exception  of  Archer  to  the  efTect  that  the 
plaintiff,  through  McGarry,  who  represented 
him,  wished  to  pay  the  first  Installment  of 
the  debt  due  to  Archer,  and  had  offered  to 
raise  bis  part  of  It  We  see  no  error  In  Its 
admission. 

The  forty-ninth  exception  was  entered  to 
the  permission  of  his  honor  for  Archer  to 
state  how  the  debts  due  to  the  Cocker  and 
Bragg  estates,  mentioned  In  the  agreement 
of  December  9,  1809,  were  arrived  at  If  It 
was  not  material,  It  was  harmless. 

Exceptions  50  and  60  refer  to  the  ruling 
of  the  court  on  the  matter  of  the  Issues. 
The  plaintiff  tendered.  In  the  first  place,  nine 
Issues,  which  were  all  refused,  and,  later  on 
during  the  course  of  the  trial,  tendered  an- 
other one  as  to  the  damages  the  plaintiff 
might  be  entitled  to  on  account  of  any  breach 
of  the  trust  It  is  not  stated  what  became 
of  the  last  issue  tendered,  but  as  it  was  not 
submitted  to  the  Jury,  his  honor  must  have 
declined  it  for  the  reason  that  no  evidence 
bad  been  offered  to  show  damages.  We 
have  seen  that  his  honor  committed  no  error 
In  refusing  the  third  issue  tendered,  and  he 
committed  none  in  refusing  the  other  eight 
for  they  simply  particularized  the  alleged 
breaches  of  trost  and  the  ones  submitted 
covered  the  case,  and  were  clear. 

Having  treated  the  exceptions  to  the  evi- 
dence and  those  concerning  the  Issues,  we 
come  to  a  consideration  of  the  law  of  the 
case.  The  defendants  Archer  and  McGarry 
were  charged  with  the  execution  of  the  most 
responsible  trusts  concerning  very  valuable 
property.  That  property  was  to  be  utilized 
by  them  for  the  payment  of  a  very  large  In- 
debtedness in  the  way  of  Incumbrances  upon 
the  same.  As  we  have  already  said  In  the 
discussion  of  one  of  the  matters  of  evidence, 
the  defendants  bad  the  power  under  the 
agreement  and  deed  of  December,  1899,  to 
make  a  private  sale  of  the  property,  in  wbolo 
or  in  part  and  at  any  time  they  saw  fit 
In  the  memorandum  and  agreement  of  De- 
cember, 1899,  there  was  no  provision  made 
for,  nor  any  suggestion  of,  the  manufacture 
and  sale  of  the  timber  separate  from  the  land 
Itself.  But  the  deed  made  by  the  plaintiff 
and  others  to  the  defendants  Archer  and 
McGarry  In  1899  contains  this  provision 
(quoted  literatim  et  punctuatlm  from  the 
pleadings  and  from  the  Instructions  given  by 
the  court  to  the  jury):  "Nevertheless  to  take 
Immediate  possession  of  the  same,  manage, 
control,  safeguard,  sell,  dispose  of,  cause  to 


be  manufactured  and  B<^d  the  timber  off  said 
lands  In  whole  or  In  part  In  »uch  manner  as 
the  said  parties  of  the  second  part  shall  deem 
best  to  convert  said  timber  or  lumber  Into 
money,  speedily  and  in  the  most  advantage- 
ous way,  but  without  authority  to  incur  any 
Indebtedness  or  liability  upon  grantors."  In 
addition  to  what  we  have  already  said  on 
the  power  of  Archer  and  McGarry  to  sell 
the  property,  it  may  not  be  amiss  to  add 
that  If  the  language  just  quoted  was  all  that 
was  used  In  the  agreement  and  memorandum 
and  deed  of  1809  on  the  subject  of  the  sale 
of  the  land  Itself,  we  would  have  grave 
doubts  about  the  power  of  the  defendants  to 
sell  the  land  which  they  have  contracted  to 
sell  to  the  Cleveland  people.  But  the  deed 
of  1899,  as  we  have  seen,  refers  to  the  mem- 
orandum and  agreement  of  the  same  month 
and  year,  and  the  makers^  declare  It  ttaelr 
purpose  to  catty  out  the  memorandum  and 
agreement;  that  latter  agreement  giving,  as 
we  have  seen,  full  power  to  sell  the  land  It- 
self. And,  besides,  the  deed  itself  in  the  last 
clause  reads,  "And,  in  case  of  default  In  mak- 
ing any  of  the  payments  as  mentioned  in  the 
said  contracts,  the  said  land  and  the  timber 
thereon  shall  be  sold  by  the  grantees  herein, 
and  the  proceeds  of  said  sale  shall  be  paid 
on  account  of  the  sums  so  due  said  Archer." 
In  the  discharge  of  their  duties  as  trustees  St 
was  In  their  sound  and  honest  discretion,  in 
making  provision  for  the  payment  of  the  in- 
debtedness, to  take  choice  between  a  sale  of 
the  land  itself  for  that  purpose  and  the  un- 
dertaking of  the  cutting  and  manufacturing 
of  the  timber  or  lumber  separate  from  the 
land.  They  were  not  required  to  test  the 
experiment  of  the  latter  plan  If  they  honestly 
and  reasonably  believed  that  It  ought  not  to 
have  been  tried.  If  they  thought  the  beat 
plan  to  relieve  the  indebtedness  was  by  a 
sale  of  the  land  itself,  they  had  the  power  to 
sell  It  and  It  was  their  duty  to  do  so.  They 
were  given  that  discretion  in  the  memoran- 
dum of  agreement  and  In  the  deed,  and  all 
they  were  required  to  do  was  'to  exercise  it 
conscientiously  and  with  reasonable  care. 
But  the  plaintiff.  In  this  connection.  Insists 
that  It  Is  not  In  the  power  of  the  defendants 
to  make  the  sale  they  proposed  to  make  to 
the  Cleveland  people,  for  the  reason  that 
there  Is  a  proviso  in  the  sale  to  the  effect 
that  no  such  sale  shall  be  made  of  the  whole 
of  the  said  property  unless  sufilclent  money 
be  realized  to  satisfy  the  claims  of  the  sev- 
eral parties  therein  mentioned,  principal  and 
interest— that  Is,  that  the  trustees  shall  not 
have  the  power  to  sell  all  of  said  property, 
whether  they  sell  the  same  as  a  whole  or  the 
whole  by  parcels,  unless  sufficient  money 
could  be  realized  to  pay  all  the  claims  se- 
cured by  the  contract— and  that  there  was 
evidence  offered  tending  to  show  that  the 
balance  of  the  value  of  the  land  lying  in 
Cherokee,  Clay,  and  Swain  counties,  added 
to  the  amount  of  the  contract  price  of  the 
Graham  county  land,  would  not  equal  the 
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whole  of  flie  Indebtedness  provided  for  In  the 
deed  of  1880.  That  c(»itentlon  cannot  be 
sound.  Of  course.  If  all  of  the  land  had  been 
contracted  to  be  sold  for  less  than  the  entire 
debt,  the  plain  words  of  the  deed  would  pre- 
vent such  a  sale.  Bat  the  object  In  view  was 
the  payment  of  the  Indebtedness  by  a  sale 
of  the  property,  .and  under  the  contracts  the 
defendants  Archer  and  McOarry  had  the 
right  to  sell  any  part  of  the  property  at 
such  price,  In  such  manner,  and  upon  such 
terms  and  conditions  as  they  deemed  proper. 
If,  therefore,  they  sold  any  part  of  the  prop- 
erty less  than  the  whole  In  good  faith,  and 
for  fair  value,  the  true  Intention  of  the  deed 
would  be  carried  out  The  proviso  In  the 
deed  doubtless  was  pat  there  to  prevent  an 
improvident  sale  of  the  whole,  and  to  sub- 
ject the  conduct  of  the  defendants  to  scrn- 
tiny,  and  to  compel  them,  if  they  sold  the 
property  In  parts  or  lots,  to  procure  a  fair 
price  for  such  lots.  If  It  could  be  shown, 
however,  that  the  contemplated  sale- of  the 
Graham  county  land  affected  Injuriously  the 
value  of  the  land  lying  in  the  other  counties 
because  of  the  separate  sale,  then  the  trus- 
tees wonid  not  be  allowed  to  consummate 
the  sale,  eveu  though  tb^  price  for  the  Gra- 
ham county  land  was  its  fall  value.  It  was 
the  duty  of  the  defendants  to  use  their  best 
business  judgment  and  reasonable  skill  to 
raise  the  money  to  pay  the  Indebtedness  out 
of  the  property,  and.  If  they  failed  to  do  so, 
they  were  guilty  of  a  breach  of  trust;  and 
they  were  to  guard  and  preserve  the  interest 
of  each  boieflciary  under  the  trust  In  choos- 
ing' between  a  sale  of  the  property  and  the 
manufacture  of  lumber,  and  also  in  making 
any  sale  of  the  property,  If  they  chose  that 
way;  And  also,  if  it  was  for  the  best  intet- 
est  of  all  parties  under  the  trust  for  the  de- 
fendantr  to  havn  manufactured  and  sold  the 
lumber,  or  that  they  could  have  found  out 
that  thaf  was  the  best  way  of  raising  the 
funds  to  pay  the  Indebtedness,  and  failed  to 
do  so,  they  would  have  been  guilty  of  a 
breach  of  trust.  The  defendants  themselves 
were  not  required  to  go  upon  the  property  If 
they  used  a  sound  discretion  in  the  selection 
of  Crelth,  their  agent,  who  did  take  posses- 
sion for  them. 

The  menjorandum  and  agreements,  as  we 
have  seen,  bear  date  for  the  9th  of  Decem- 
ber, 1899,  but  there  was  evidence  that  they 
were  not  executed  or  delivered  until  Feb- 
ruary, and  Crelth,  as  agent,  took  possession 
in  the  early  days  of  March  following.  The 
reasonableness  of  time  elapsing  between  the 
execution  of  the  papers  and  the  taking  pos- 
session of  the  property  .by  the  defendants' 
agent  was  submitted  to  the  jury,  and  under 
proper  instructions.  As  we  have  already 
Bald  in  discussing  the  evidence,  all  the  agree- 
ments and  contracts  concerning  the  plain- 
tiff and  defendants  made  prior  to  Decem- 
ber, 1899,  were  merged  into  the  latter,  and 
they  were  not  for  the  consideration  of  the 
jtiry.    His  honor  charged  fully  along  all  these 


lines,  and  as  we  have  dedded  tiw  l&w  to 
be  in  the  matter;  and  our  discoBsiona  bave 
been  based  on  the  judge's'  charge,  and  the 
instructions  asked  by  the  platntlfC  and  re- 
fused by  his  honor. 

The  plaintiirs  fifth,  aixtb,  aflventh,  dghth, 
and  twdfth  prayers  for  Instructions  have 
not  been  considered  in  what  we  have  said, 
and  we  will  now  take  them  ap.  The  fifth 
concerned  the  evidence  in  relation  to  some 
nonsuits  suffered  by  the  defendants  in  actions 
brought  by  others  concerning. the  trust  prop- 
erty. On  that  instruction  the  court  told  the 
Jury  that  the  trustees  were  bound  to  prosecute 
the  actions  if.  In  their  reasonable  judgment, 
the  prosecntlon  of  such  actions  was  to  the 
Interest  of  the  trust  estate;  and  if  they 
should  find  from  the  evidence  that  the  non- 
suits were  negligently  had  after  December 
8,  1899,  the  date  of  the  trust  deed,  and  by 
reason  of  the  nonsuits  injury  came  to  the 
estate,  the  defendants  would  be  guilty  of  a 
breach  of  trust;  negligence  being  the  want 
of  that  degree  of  care  that  an  ordinarily 
prudent  man  would  use  in  the  same  or  simi- 
lar ch-cnmstances.  The  sixth  prayer  for  in- 
structions was  in  relation  to  depredations 
by  squatters  and  trespassers  on  the  prop- 
arty.  His  honor  told  the  Jury  in  reference 
to  that  matter  that  the  defendants  should 
have  used  due  diligence  and  care  in  keep- 
ing trespassers  ofiC,  and.  If  they  should  find 
from  the  evidence  that  the  defendants, 
through  their  agent,  did  not,  after  Decem- 
ber 8,  1899,  use  such  care  and  diligence  as 
an  ordinarily  careful  business  man  would 
have  used  in  his  own  business  under  the  same 
circumstances,  then  that  would  have  been 
a  breach  of  trust,  and  that  they  should  so 
answer;  and,  if  such  precaution  was  taken, 
and  such  diligence  exerted,  then  they  did 
not  commit  a  breach  of  trust  tn  falling  to 
keep  oft  the  trespassers.  The  seventh  prayer 
was  concerning  the  failure  of  the  defendants 
to  pay  taxes  on  the  land.  His  honor  told 
the  Jury  that,  if  they  should  find  from  the 
evidence  that  the  defendants  failed  to  use 
their  best  Judgment  and  reasonable  skill,  as 
it  was  their  duty  to  do,  to  raise  money  out 
of  the  trust  funds,  and  by  reason  of  such 
failure  the  trust  property,  or  any  part  there- 
of, was  sold  for  taxes,  then  they  should  find 
that  the  defendants  had  committed  a  breach 
of  trust,  and  they  should  so  answer.  The 
eighth  prayer  for  instructions  was  directed 
toward  the  alleged  loss  of  a  quantity  of  fell- 
ed timber  and  logs  belonging  to  the  trust 
property,  and  which  were  alleged  to  have 
been  Injured  and  lost  by  the  negligence  of 
the  defendants.  In  reference  to  that  matter 
his  honor  said  that  If  the  jxaj  should  find 
from  the  evidence  that  if  the  defendants, 
after  Decembo:  9,  1899,  the  date  of  the  trust 
deed,  suffered  the  same  to  remain  there  un- 
protected, and  allowed  them  to  decay  and 
become  worthless,  they  bad  made  a  breach 
of  trust  In  that  respect,  and  the  Jury  should 
so  answer;    but  that  it  was  not  incumbent 
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oo  tiie  defcodanti  to  take  charge  of  the  logs 
if  the  Jury  should  And  that  they  were  worth- 
less, or  If  the  defendants.  In  their  honest 
and  best  judgment,  were  of  the  opinion  that 
the  logs  were  so  damaged  that  It  was  not 
for  the  beat  interest  of  the  trust  for  them 
to  talie  charge  of  them.  We  see  no  error 
In  the  instructions  given,  and  such  parts  of 
the  ones  aslied  by  the  plaintiff  that  were 
proper  were  giren,  and  those  parts  not  prop- 
er were  rejected. 

The  Instructions  of  bis  bonor  giving  on 
the  fifth,  sixth,  and  eighth  prayers  were  ex- 
cepted to  by  the  plaintiff  on  the  ground  that 
there  was  no  evidence  to  support  these  In- 
structions. We  talce  a  different  view  of  the 
evidence.  The  twelfth  special  prayer  for 
instructions  has  been  considered  in  our  treat- 
ment of  the  sixth  prayer.  The  Jury  answered 
the  first  and  second  Issues  "No"  and  the 
third  "Yes." 

We  see  no  error  iu  the  trial,  and  the 
judgment  la  affirmed. 


(131  N.  c.  784) 

STATE  V.  PEOPLES. 

(Supreme  Court  of  North  Carolina.     Not.  ZS, 

1902.) 

JURIB8— DISCRIMINATION  AGAINST  NBGROES- 
RBMEDT     • 

1.  There  is  an  unlawful  dUcrlmiuatlon  where, 
in  the  composition  or  selection  of  jurors  by 
whom  a  negro  is  indicted  or  tried,  all  persons 
of  his  own  race  and  color  are  excluded  solely 
on  the  ground  of  race  and  color;  the  only  qual- 
ificationg  for  jury  service  imposed  by  Code,  J 
1722,  being  payment  of  taxes  the  preceding 
year,  good  moral  character,  and  snmcieut  in- 
telligence. 

2.  Under  Code,  {  1741,  providing  that  "all  ex- 
ceptions to  grand  jurors  for  and  on  account  of 
their  diaqnarifieatious  shall  be  taken  before  the 
jury  is  sworn  and  empaneled  to  try  the  issue  by 
motion  to  quash  the  indictment,  a  motion  to 
quash  is  the  proper  remedy  where  negroes  have 
been  excluded,  solely  on  the  ground  of  color, 
from  the  grand  jury  indicting  a  negro  defend- 
ant. 

Appeal  from  superior  court,  Mecklenburg 
county;  Coble,  Judge. 

Will  Peoples,  a  negro,  was  convicted  of 
gaming,  and  appeals.    Reversed. 

W.  H.  Green,  for  appellant  The  Attorney 
General,  for  the  State. 

MONTGOMERY,  3.  A  true  blU  for  gam- 
ing was  found  against  the  defendant  by  tfae 
grand  Jury  at  April  term,  1002,  of  the  supe- 
rior court  of  Mecklenburg  county,  and  at  the 
same  term  be  was  tried  and  convicted  of  the 
offense  found  against  bim.  Judgment  was 
pronounced  that  the  defendant  be  Imprison- 
ed in  the  coimty  Jail  tor  six  weeks,  to  be 
assigned  to  work  on  the  public  roads  of  the 
county,  and  the  defendant  has  appealed  from 
the  Judgment  to  this  court  On  his  arraign- 
ment for  trial,  and  before  plea,  and  before 
the  jury  were  Impaneled,  he  moved,  through 

ir  1.  Sea  CiTll  Rlfcbti,  vol.  10,  Cent.  Dig.  {  (;   Con- 
tutiODSl  Law,  vol.  10,  Cut.  Olg.  |  nL 


tifs  counsel,  to  quash  tbe  MO  of  Indicting 
for  the  reasons  substantially  stated  as  fol- 
lows: "(1)  Because  tbe  list  of  thirty  Jurors 
drawn  by  tbe  county  commissioners,  and 
summoned  by  the  sheriff,  from  which  tbe 
grand  Jury  were  drawn,  and  wblcb  found 
the  bill  agahist  the  defendant  was  improp- 
erly selected  and  summoned,  tbe  list  not 
having  been  taken  from  a  revised  jury  list 
as  required  under  sections  1722,  1723.  1724, 
1725,  1720,  1727,  1729,  and  1730  of  the  Code, 
and  the  amendments  thereto,  and  that  said 
Jury  list  bad  not  been  revised  or  purged 
since  June,  1898,  and  then  revised  with  par- 
tifllity,  so  as  to  discriminate  unjustly  and 
purposely  against  competent  persons  of  tbe 
negro  race,  to  which  the  defendant  belongs, 
on  account  of  such  persons'  race  or  color. 
(2)  Because  the  officers  whose  duty  It  wa* 
to  revise  the  Jury  list  and  to  draw  fbe  pan- 
els to  be  summoned  by  tbe  sheriff,  from 
which  tbe  grand  and  petit  juries  wo-e 
drawn,  had  revised,  selected,  and  summoned 
the  thirty-six  jurors  for  tbe  term  of  the 
court  for  said  county,  from  which  the  grand 
Jurors  were  drawn  liiat  found  the  true  bill 
against  the  defendant  with  the  unlawful 
and  avowed  purpose  of  discriminating 
against  persons  of  the  negro  race,  wbo  of 
right  being  competent  should  not  have  been 
excluded  from  the  Jury  lists  on  account  of 
their  race  or  color,  to  the  prejudice  of  tbe 
defendant  (3)  Because  such  unjust  and  un- 
lawful discriuUnation  agaluat  the  defendant 
deprived  him  of  a  fair  and  impartial  trial  In 
that  court,  as  is  guarantied  to  bim  under  the 
constitution  and  laws  of  North  Carolina,  and 
tbe  thirteenth  and  fourteenth  amendments  to 
the  constitution  of  the  United  States,  and 
the  acts  of  congress  thereunder.  (4)  -  Be- 
cause, in  the  defendant's  belief,  be  could 
not  get  an  impartial  trial,  as  guarantied  bim 
by  the  laws  of  the  laud,  under  such  unjust 
discrimination  against  him  on  account  of 
his  race  and  color,  there  being  about  55,000 
population  in  Mecklenburg  county,  one-third 
of  whom  are  of  persons  of  the  negro  race, 
who  pay  taxes  on  more  than  a  quarter  of  a 
million  dollars'  worth  of  property,  and  tbe 
greater  number  of  whom  are  ^ual  to  tbe 
average  jurors  as  serve  in  the  several 
courts."  The  defendant  then  prayed  that  a 
subpoena  duces  tecum  be  issued  from  the 
court  to  tbe  chairman  of  tbe  board  of  OHn- 
mlaslouers  of  Mecklenburg  county,  to  tba 
register  of  deeds,  to  the  derk  of  said  board, 
and  to  the  sheriff  of  said  county,  requiring 
tbem  to  brbig  their  several  records  pertain- 
ing to  the  drawing  and  summoning  of  jurors 
for  that  term  of  court  and  also  the  jury 
box  and  boxes,  and  to  give  such  information 
to .  the  court  respecting  the  selecting  and 
summoning  of  Jurors  as  might  be  asked  of 
them,  and  of  'which  they  might  have  knowl- 
edge. The  prayer  embraced  also  a  number 
of  other  witnesses.  "(2)  That  the  motion  to 
quash  the  bill  of  Indictment  be  granted: 
that  the  list  of  jurors  selected  and  summon* 
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ed  for  fhia  term  of  tbe  eonrt  be  Bet  aside  bo- 
cause  tbe  officers  who  selected  and  smnmon- 
ed  the  Jnrors  had  ccrrnptly  and  aTowedly 
discriminated  against  the  rights  of  the  de- 
fendant, so  as  to  prevent  a  fair  and  Impar- 
tial trial  under  the  law  of  the  land,  by  ex- 
eluding  from  the  jury  list  competent  persons 
of  the  colored  race."  The  motion  was  fol- 
lowed by  an  affidavit  of  tbe  defendant  as 
follows:  "That  he  is  Informed  and  believes, 
and  doth  so  aver,  that  the  cause  set  forth 
iu  affiant's  motion  to  quash  the  bill  Is  true 
and  well  founded  In  fact  and  in  law,  to  the 
best  of  affiant's  own  knowledge  and  belief. 
Affiant  further  states  that  he  is  informed 
and  believes,  and  doth  ever  aver,  that  it  is 
the  well-conceived  and  avowed  purpose  of 
the  county  commissioners  and  sheriff  of  said 
county  and  state  to  so  manage  the  soUclttng 
and  summoning  of  the  several  Jurors  to  sit 
as  Jnrors  In  this  court,  either  as  grand  or 
petit  Jurors,  or  both,  so  as  to  wrongfully  and 
unjustly  discriminate  against  defendant's 
right  to  a  fair  and  impartial  Jury  of  good 
and  lawful  men,  by  shutting  out  or  by  keep- 
ing off  the  Jury  panels  competent  and  law- 
ful persons  of  defendant's  race;  and  that 
affiant  verily  believes  and  doth  aver  that 
said  officers  have  so  acted  in  selecthig  and 
summoning  the  panels  of  Jurors  to  attend 
at  this  term  of  court,  said  grand  jury  being 
a  continued  panel,  or  spring  term  panel,  se- 
lected by  the  county  comiAlssloners  January 
0,  1902;  and  that  affiant  believes  that  he 
cannot  get  a  fair  and  impartial  trial  in  this 
court,  or  in  any  other  such  court,  to  which 
he  Is  entitled  under  the  constitution  and 
laws  of  North  Carolina,  and  the  thirteenth 
and  fourteenth  amendments,  and  acts  of  the 
congress  of  the  United  States  thereto,  under 
such  unfair  and  avowed  discrimination 
against  the  affiant's  Just  right  to  a  fair  and 
Impartial  trial  In  this  court,  on  account  of 
afflanf 8  race  and  color;  and  affiant  further 
sets  forth  and  flrmly  avers  that  he  bdieves 
that  the  grounds  of  his  motion  to  quash  the 
indictment  are  reasonable  and  just^  and  are 
warranted  by  the  constitution  and  laws 
of  North  Carolina,  the  thirteenth  and  four- 
teenth amendments  to  the  comstituUon,  and 
the  acts  of  congress  thereunder,  and  the  just 
and  reasonable  consideration  of  mankind, 
and  that  he  ever  believes  and  avers."  Sworn 
to  and  subscribed  before  the  (derk  of  the  su- 
p^or  court  on  tbe  22d  day  of  April,  1902. 
The  court  overruled  the  motion,  and  refused 
the  prayer  for  subpoena  duces  tecum,  on  tbe 
grounds  "that  the  court  had  not  the  powee 
to  qu.ish  the  bill  of  Indictment  on  the 
grounds  set  out  In  the  defendant's  motion 
and  affidavit,  and  could  not  Investigate  the 
matters  allegled  in  the  motion  and  affidavit 
onder  a  motion  to  quash."  The  defendant 
/  excepted,  entered  his  plea  of  not  guilty,  and 
proceeded  to  trial.  He  then  challenged  a 
panel  of  the  petit  jury  on  the  grounds  here- 
tofore set  out  The  court  ovoruled  the  chal- 
lenge, and  tine  defendant  excepted. 


The  question  for  decision  ta  not  whethw 
a  grand  jury,  In  tbe  finding  of  a  true  bill 
against  a  negro,  or  a  petit  jury  by  whom  the 
Indictment  la  tried,  shall  be  composed,  in 
whole  or  In  part,  of  tbe  defnndanf  s  own  col- 
or, but  it  Is  whether.  In  tbe  composition  or 
selection  of  Jurors  by  whom  he  Is  Indicted 
or  tried,  all  persons  of  his  own  race  or  color 
may  be  excluded  by  law  solely  because  of 
their  race  or  color,  so  that  by  no  possibility 
can  a  colored  man  sit  upon  the  jury.  Tbe 
only  qualifications  which  the  laws  of  North 
Carolina  Impose  for  jury  service  are  the 
payment  of  taxes  for  the  preceding  year, 
and  good  moral  character  and  sufficient  intel- 
ligence. Code,  S  1722.  The  defendant  does 
not,  and.  Indeed,  could  not,  justiy  complain 
of  tbe  laws  of  the  state  in  reference  to  the 
manner  In  which  provision  has  been  made 
tor  the  constitution  and  selection  of  juries. 
His  complaint  Is  that,  notwithstanding  it  is 
required  by  our  laws  that  such  of  Its  citizens 
as  possess  the  proper  qualifications  shall  be 
placed  on  the  jury  lists,  the  colored  race,  of 
which  he  is  a  member,  although  many  of 
them  possess  tbe  requisite  qualifications,  are 
excluded  by  the  officers  who  are  charged  by 
the  law  with  the  duty  of  selecting  jurors, 
solely  because  they  are  of  that  race.  If  the 
facts  be  such  as  the  defendant  declares  them 
to  be,  what.  If  any,  wrong  has  he  suffered, 
afad.  If  any,  what  remedy  has  he.  If  any? 
If  he  has  suffered  any  wrong,  the  fact  that 
It  may  have  been  caused  through  the  admin- 
istrative officers  of  the  state.  Instead  of  by 
legislative  enactment,  does  not  relieve  the 
situatibn.  It  would  still  be  a  wrong.  Carter 
V.  Texas,  177  U.  S.  442,  20  Sup.  Ct  687,  44 
li.  Ed.  839. 

It  was  argued  here  for  the  state  that  the 
individuals  who  composed  the  grand  and 
petit  juries  were  possessed  of  the  requisite 
qualifications  for  jurors  as  prescribed  by 
law,  that  no  harm  was  shown  to  have  been 
done  to  tbe  defendant  because  of  a  failure 
to  have  negroes  on  the  jury,  and  therefore 
that  he  had  no  grievance.  But  la  not  that 
an  erroneous  and  superficial  view  of  the  mat- 
ter? In  the  opinion  in  the  case  of  Strauder 
V.  West  Virginia,  100  U.  S.  308,  25  L.  Ed. 
664,  Mr.  Justice  Strong,  for  the  court,  said: 
"Tbe  very  fact  that  colored  people  are  sin- 
gled out  and  expressly  denied  by  a  statute 
all  right  to  participate  In  the  adminlstrati<»i 
of  the  law  as  jurors,  because  of  their  color, 
though  they  are  citizens,  and  may  be  In 
other  respects  fully  qualified,  is  practically 
a  brand  upon  them,  affixed  by  the  law,— an 
assertion  of  their  Inferiority,  and  a  stimulant 
to  that  race  prejudice  which  la  an  impediment 
:to  securing  to  Individuals  of  that  race  that 
equal  jtutice  which  the  .law  alms  to  secure 
to  all  others."  The  right  of  trial  by  jury  Is 
guarantied  to  every  citizen  of  the  state.  It 
is  ordained  by  section  13  of  article  1  of  the 
constitution  of  North  Carolina  that  "no  per- 
son shall  be  convicted  of  any  crime  but  by 
the  unanimous  verdict  of  a  jury  of  good  i 
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lawful  men  In  open  court  The  leglalature 
may  bowever  proTlde  otber  means  of  trial 
for  petit  mlsdemeftnors  with  the  right  of  ap- 
peal." And  it  goes  for  tlie  saying  that  the 
make-np,  constitution,  and  selection  of  Ju- 
ries is  an  extremely  Important  part  of  the 
protection  and  benefits  Intended  to  be  secur- 
ed by  Jury  trial.  The  moet  primitive  as  well 
as  the  most  advanced  idea  of  a  jury  la  that 
it  la  a  body  of  men  selected  and  drawn  to 
determine  the  rights  of  parties  under  indlct- 
meot  and  in  other  Judicial  proceedings,  and 
composed  of  the  neighbors,  assoclatee,  and 
persons  having  the  same  legal  status  in  the 
community  as  the  litigants  or  the  accused. 
We  know,  of  common  knowledge,  that  preju- 
dices sometimes  exist  in  commimltles  against 
certain  classes,  which  control  the  judgment 
of  juries  In  their  deliberations,  and  therefore 
operate  to  deny  such  dasses  such  privileges 
as  others  enjoy;  and  nuie  antipathy  la  as 
old  as  historic  time,  however  much  some 
philanthropists  and  independent  thinkers 
have  done  or  may  be  doing  to  eradicate  it 
It  Is  difBcult  to  understand  how  the  conduct 
of  the  officers  whose  duty  it  is  to  select  Ju- 
rors in  Mecklenburg  county,  if  it  is  such  as 
it  is  declared  to  be  in  the  motion  and  affi- 
davit of  the  defendant  can  be  considered  as 
fair  and  undlscrlmlnatlng  against  colored 
persons  in  that  county  who  may  be  tried  toe 
criminal  offenses  against  the  state,  or  who 
may  be  parties  in  civil  actions.  It  is  Incom- 
preliensible  that  while  all  white  persons  enti- 
tled to  jury  trials  have  only  white  Jurors  se- 
lected by  the  authorities  to  pass  upon  their 
conduct  and  theh:  rights,  and  the  negro  has 
00  such  privilege,  the  negro  can  be  said  to 
have  equal  tH-otectlon  with  the  white  man. 
How  can  the  forcing  of  a  negro  to  submit 
to  a  criminal  trial  by  a  jury  drawn  from  a 
list  from  which  has  been  excluded  the  whole 
of  his  race,  purely  and  simply  because  of 
color,  although  possessed  of  the  requisite 
quallflcatlons  prescribed  by  the  law,  be  de- 
fended 7  Is  not  such  a  proceeding  a  denial  to 
him  of  equal  legal  protection?  There  can 
be  but  one  answer,  and  that  is  that  it  Is  an 
unlawful  discrimination.  A  wrong,  then, 
has  been  done  against  the  defendant  If  the 
facts  set  forth  in  the  motion  and  affidavit 
be  true;  and  in  this  age  of  the  world  there 
must  be  a  remedy  for  every  wrong.  What 
was  the  defendant's  remedy?  The  very  one 
be  sought  to  have  applied.  By  section  1741 
of  the  Code  It  Is  provided  that  "all  excep- 
tions to  grand  Jurors  for  and  on  account  of 
their  disqualifications  shall  be  taken  before 
the  Jury  is  sworu  and  empaneled  to  try  the 
Issue  by  motion  to  quash  the  indictment  and 
If  not  so  taken  the  same  shall  be  deemed  to 
be  waived."  It  was  urged  in  this  court  for 
fbe  state  that  a  plea  In  abatement  was  the 
only  course  of  procedure  which  the  defend- 
ant could  follow  in  this  case.  But  in  State 
V.  Haywood,  t)4  N.  C.  847,  this  court  said 
that  "the  regular  and  appropriate  method  of 
aiaklng  objection  to  a  grand  Joror,  under  the 


general  practice,  whm  ttn  fact  npon  wUdi 
it  depended  did  not  appear  In  the  record, 
and  had  to  be  established  by  proof,  to  by 
plea  and  abatement  and.  If  It  does  so  ap- 
pear, by  a  motion  to  quash."  But  the  court 
went  on  to  say  that  "In  our  practice  the  dis- 
tinction has  not  been  recognized  as  impor- 
tant and  the  motion  to  quash  has  been  held 
proper  In  ^ther  case."  The  court  went  on 
further  to  say,  "But  whatever  dlffereDce 
may  be  supposed  to  exist  as  to  the  tvo 
methods  of  raising  the  objection,  they  are 
removed  and  the  practice  settled  by  statute;" 
quoting  Code,  !  1741.  The  dlscriminatioD 
which  to  alleged  to  have  been  practiced 
against  the  defendant  Is  one  that  has  been 
passed  upon  by  the  supreme  court  of  the 
United  States,  and  held  to  be  contrary  to 
the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  and  therefore  un- 
lawful. Strauder  v.  West  Virginia,  100  U. 
S.  303,  25  L.  Ed.  664;  Virginia  v.  Rives,  100 
U.  S.  313,  25  L.  E:d.  667;  Neal  v.  Delaware. 
103  U.  S.  370,  20  L.  Bd.  667;  Carter  v.  Tex- 
as, 177  U.  8.  442,  20  Sup.  Ot  687,  44  L.  Ed. 
839.  In  the  last-mentioned  case  the  facts 
and  manner  of  procedure  in  the  state  court 
of  Texas  were  just  as  they  are  here. 

There  was  error  In  the  Judgment  of  the 
court  and  enor  in  the  refusal  of  his  honor 
to  grant  the  motion,  and  have  the  matter  set 
out  hi  the  motion  and  affidavit  properly  con- 
sldei-ed  and  tried.  The  case  to  remanded  to 
that  end.    Brror. 

CLABK,  J.  I  concur  In  the  conclusion 
that  the  presiding  judge  should  have  heard 
the  evidence,  found  the  facts,  and  rendered 
Judgment  thereon,  and  that  only  because  the 
United  States  supreme  court  the  final  tri- 
bunal upon  all  federal  questions,  has  so  de- 
cided. Carter  v.  Texas,  177  U.  8.  442,  20 
Sup.  Ct  687,  44  U  Ed.  839;  Gibson  v.  Mls- 
SlSBlppi,  162  U.  S.  565,  16  Sup.  Ct  904,  40  L. 
Ed.  1075;  Neal  v.  Delaware,  103  V.  S.  370, 
26  L.  Bd.  567-;  Strauder  v.  West  Virginia, 
100  U.  S.  303,  25  li.  Ed.  664;  and  Virginia  v. 
.Rives,  100  U.  8.  813,  25  L.  Bd.  667.  We 
must  bow  to  that  authority,  though  I  am 
constrained  to  believe  that  the  argument  of 
Mr.  Justice  Field  in  his  dissenting  opinion 
in  Neal  v.  Delaware,  103  U  8.  405-409,  26 
L.  Ed.  577,  578,  clearly  demonstrates  that 
the  thirteenth,  fourteenth,  and  fifteenth 
amendments  conferred  "no  warrant  for  any 
legislation  of  congress  Interfering  with  the 
selection  of  jurors  in  the  state  courts."  Chief 
Justice  Waite  also  dissented  In  that  case, 
and  Mr.  Justice  Field  reiterated  in  that  dis- 
sent what  he  had  so  well  said  in  hto  previous 
dissent  (a  very  able  one)  In  Bx  parte  Vir- 
ginia, 100  U.  S.  349-370.  25  L.  Ed.  676,  in 
which  dissenting  opinion  Mr.  Justice  Clifford 
concurred.  Among  other  things.  In  that  dis- 
sent Mr.  Justice  Field  particularly  says  (100 
U.  S.,  at  page  368,  and  25  I..  Ed.,  at  page 
687):  "If,  when  a  colored  person  to  accused 
of  a  criminal  offense,  the  presence  of  pei^ 
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sons  of  his  race  cm  the  Jury  by  which  he  Is 
to  be  tried  Is  essential  to  secure  to  him  the 
equal  protection  of  the  laws.  It  would  seem 
that  the  presence  of  such  persons  on  the 
bench  would  be  equally  essential,  if  the  court 
should  consist  of  more  than  one  Judge,  as 
la  many  cases  It  may;  and,  if  it  should  con- 
sist of  a  single  Judge,  that  sach  protection 
would  be  impossible.  A  similar  objection 
might  be  raised  to  the  composition  of  any 
appellate  court  to  which  the  case,  after  ver- 
dict might  be  carried."  After  this  delicate 
suggestion,  that,  to  be  consistent,  the  United 
States  supreme  court  should  Insdst  upon  the 
admission  of  colored  members,  Mr.  Justice 
Field  proceeds:  "The  position  that,  hi  cases 
where  the  rights  of  colored  persons  axe  con- 
cerned. Justice  will  not  be  done  to  them  un- 
less they  haye  a  mixed  Jury,  is  founded  up- 
on the  notloE  that  in  such  cases  white  per- 
sons will  not  be  fair  and  honest  Jurors.  If 
this  position  be  correct,  there  ought  not  to 
be  any  white  persons  on  the  Jury  where  the 
Interests  of  colored  persons  only  are  Involved. 
That  Jury  would  not  be  an  honest  and  fair 
one,  of  whldi  any  of  its  members  should  be 
governed  in  hie  Judgment  by  other  consid- 
erations than  the  law  and  the  evidence: 
and  that  decision  would  hardly  be  consld 
ered  Jusi  which  should  be  reached  by  a  sort 
of  compromise.  In  which  the  prejudices  of 
one  race  were  set  off  against  the  prejudices 
of  the  other.  To  be  consistent,  those  who 
hold  this  notion  should  contend  that,  in  cases 
affecting  members  of  the  colored  race  only, 
the  Juries  should  be  composed  entirely  of 
colored  persons,  and  that  the  presiding  Judge 
should  be  of  the  same  race."  I  can  add  noth- 
ing to  the  force  of  Mr  Justice  Field's  argu- 
ment, but  I  can  ezpres.3  my  concurrence  in 
his  view  that  the  last  three  amendments  to 
the  United  States  constitution  were  not  in- 
tended to  authorize  federal  Interference  with 
the  composition  of  Juries  In  state  courts. 
The  fourteenth  amendment  is  the  only  one 
relied  on,  and  that  cannot  apply,  because  "a 
Jury  de  medletate  linguae"  has  never  in  this 
country  been  embraced  In  "due  process  of 
law,"  nor  requisite  to  the  "equal  protection 
of  tiie  laws."  If  recognition  of  each  race  is 
required  In  the  composition  of  Juries,  It  is 
equally  essential  in  the  composition  of  the 
Judiciary.  Both  are  constituent  elements  in 
the  administration  of  Justice.  In  this  state 
the  law  excludes  no  one  from  the  Jury  or 
£Xand  Jury  because  of  race.  Neither  does  It 
exclude  any  one  from  the  bench  on  that 
groxmd.  If  the  words  "due  process  of  law" 
and  "equal  protection  of  the  laws"  warrant 
federal  interference  and  inquiry  as  to  the 
manner  of  selecthig  Jurors  when  negroes  do 
not  appear  on  the  .panel,  the  same  rule  will 
warrant  investigation  of  the  mode  of  select- 
ing Judges  because  no  negroes  are  on  this 
or  the  lower  bench.  Under  the  constitution 
of  the  Union,  as  our  fathers  made  it,  the 
state  prescribed  the  method  of  selecting  its 
own  Jurors  and  Judges,  and  supervised  the 
42  S.E.-62 


execution  of  its  own  laws  In  reference  there- 
to. Like  Justice  Field,  I  see  no  warrant  for 
federal  Interference  under  powers  conferred 
by  the  fourteenth  amendment  The  above- 
cited  decisions  of  the  United  States  supreme 
court  all  hold  that  only  when  the  alleged  dis- 
crimination against  colored  Jurors  Is  by  virtue 
of  the  provisions  of  the  constitution  or  stat- 
utes of  the  state  does  the  right  to  remove 
exist  and  that,  when  the  alleged  exclusion 
of  colored  Jurors  Is  by  virtue  of  the  method 
of  administering  laws  which  contain  no  such 
discrimination,  the  sole  remedy  is  by- appeal 
to  the  highest  court  of  the  state,  and  thence 
by  writ  of  error  to  the  federal  supreme  court. 
In  Gibson  v.  Mississippi,  162  U.  S.  665,  16 
Sap.  Ct  904,  40.  L.  Ed.  1075,  Harlan,  J.,  re- 
views the  uniform  decisions  to  that  effect 
and  sustains  (at  page  589, 162  U.  S.,  and  page 
910,  16  Sup.  Ot,  40  L.  Ed.  1076)  as  valid  the 
legal  requirements  in  Mississippi  "that  no 
person  should  be  a  grand  or  petty  Juror  un- 
less be  was  a  qualified  elector  and  able  to 
read  and  write  •  •  •  and  should  possess 
good  Intelligence,  sound  Judgment  and  fair 
character." 

DOUGLAS,  J.  In  concurring  In  the  con- 
clusion of  the  court  which  I  do  without  hes- 
Itatloii,  I  deem  It  sufficient  to  say  that  the 
defendant  has  been  denied  a  constitutional 
right.  Whether  he  has  been  injured  or  not 
by  such  deprivation  is  not  for  me  to  say 
The  mere  fact  that  a  substantial  right  in- 
tended for  his  protection  has  been  denied  him 
Is  sufficient  to  Influence  my  Judgment 
Whether  the  Juries  wwe  in  fact  improperly 
drawn  remains  to  be  proved,  but  for  the 
purposes  of  this  dlscuaslon,  we  must  assume 
the  truth  of  the  defendant's  allegation,  be- 
cause he  has  been  denied  the  opportunity  of 
proving  it  As  this  Is  a  right  claimed  by 
the  defendant  under  the  federal  as  well  as 
the  state  constitution,  and  which  has  been  so 
recently  decided  and  fully  discussed  by  the 
supreme  court  of  the  United  Stated,  any  fur- 
ther discussion  on  my  part  is  entirely  un- 
necessary. Carter  v.  Texas,  177  U.  S.  442, 
20  Sup.  Ct  6S7.  44  L.  Ed.  839.  This  would 
end  the  matter,  but  for  some  expressions  in 
the  opinion  of  the  court  I  may  frankly  say 
that  while  verdicts  are  sometimes  rendered 
that  do  not  meet  my  approval,  I  cannot  con- 
cnr  In  any  statement  that  any  classes  are, 
as  a  rule,  unable  to  obtain  Justice  on  account 
of  the  prejudice  of  the  average  Juror.  This 
may  happen  in  individual  cases,  especially 
In  criminal  trials,  where  there  Is  great  public 
excitement;  and,  wherever  it  appears,  a  new 
trial  should  promptly  be  granted.  My  views 
as  to  the  character,  powers,  and  responsibili- 
ties of  the  Jury  are  expressed  In  Cable  v. 
RaUway  Co.,  122  N.  0.  892,  900,  29  S,  E. 
877.  I  fully  concur  In  the  conclusion  of  the 
court  that  the  defendant  Is  entitled,  Irre- 
spective of  his  color,  to  the  fullest  protection 
of  the  law,  and  that  he  may  rightfully  de- 
mand all  the  rights  guarantied  to  him  by  the 
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constltatlonft  of  thte  state  and  of  the  United 
States,  as  well  as  every  legal  remedy  neces- 
sary for  tbeir  protection  and  enforcement 
A  denial  of  the  remedy  would  be  a  denial  of 
the  right 


(131  N.  C.  S5S) 

DAVIS  T.  SUMMERFII5LD  et  nx. 

(Supreme  Court  of  North  Carolina.      Not.  25, 

1902.) 

AOJOININQ    LANDOWNERS— LATERAL    SUP- 
PORT—EXCAVATIONS— NOTICE. 

1.  An  owner  of  land,  who  excavates  by  the 
aide  of  his  neighbor's  wall  to  a  depth  lower 
than  the  toundatioD  of  the  wall,  is  negligent 
for  failing  to  notify  the  neighbor  of  the  extent 
of  his  proposed  plans,  though  the  neighbor  knew 
that  he  was  going  to  excavate,  and  is  liable 
for  injuries  to  the  wall  caused  by  his  excava- 
tions. 

Appeal  from  superior  court  Durham  coun- 
ty; Neal,  Judge. 

Action  by  B.  Davis  against  M.  Bummer- 
field  and  wife.  From  a  judgment  for  plaln- 
tia,  defendants  appeal.    Affirmed. 

Winston  &  Fuller,  for  appellants.  Boone, 
Bryant  &  Biggs,  for  appellee. 

CLARK,  J.  This  Is  an  action  for  damages 
caused  by  depriving  the  soil  under  plaintiff's 
wall,  of  Its  lateral  support  by  negligence 
of  the  defendant  while  excavating  for  a  new 
building  on  an  adjoining  lot  The  right  to 
lateral  support  has  been  before  this  court  lo 
Hammond  t.  Schiff,  100  N.  C.  161,  6  B.  B. 
753,  and  the  whole  subject  Is  discussed  in 
the  very  full  and  elaborate  notes  to  Larson 
y.  Railroad  Co.  (Mo.)  19  8.  W.  416,  16  L.  R. 
A.  330,  33  Am.  St  Rep.  446,  447.  Another 
full  consideration  may  be '  found  in  Jones^ 
Easem.  Jg  585-631.  There  was  evidence  that 
the  defendant  made  his  excavation  two  feet 
deeper  than  the  bottom  of  the  foundation  of 
the  plaintiff's  wall,  causing  it  to  crack,  and 
otherwise  Injuring  the  plaintiff's  building. 
There  was  counter  evidence,  and  the  jury, 
as  triors  of  the  fact,  found  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $225. 

The  exceptions  presented  on  the  appeal  are 
very  numerous,  and  were  very  fully  and  ably 
argued  here,  as  doubtless  they  also  were  be- 
low. After  careful  consideration,  we  find  no 
material  error.  The  only  new  point  or  prop- 
osition not  heretofore  decided,  and  the  point 
perhaps  most  pressed  on  the  argument  Is  the 
following  instruction,  to  which  the  defendant 
excepted:  "While  there  Is  evidence  that  the 
plaintiff  knew  that  the  defendant  was  going 
to  excavate  and  build,  for  she  testified  to 
that  herself,  still  the  defendant  owed  to  her 
the  duty,  which  is  not  an  unreasonable  one, 
to  tell  her  of  the  extent  of  bis  proposed  plan, 
so  she  might  adopt  measures  for  self-protec- 
tion, if  she  chose  to  do  so;  and  the  court 
charges  you  there  Is  no  evidence  that  he  gave 
proper  notice  to  the  plaintiff  on  tiie  line  above 
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Indicated.  To  give  this  notice  Involves  no 
expense  to  the  proprietor,  and  affords  oppor- 
tunity to  the  adjoining  owner  to  protect  his 
rights,  for  Improvements  made  by  one  pro- 
prietor may  be  attended  with  disastrous  re- 
sults, even  when  prosecuted  by  competent 
workmen."  We  see  nothing  unreasonable  or 
erroneous  in  this  instruction.  So  far  from 
giving  such  notice,  when  the  plaintiff  sent 
over  an  employe  who  said  to  the  male  de- 
fendant, "Mrs.  Davis  says  please  protect  her 
wall;  to  dig  it  out  in  sections,"  he  replied. 
"I  know  my  business.  Let  her  attend  to  her 
business."  And  when.  In  her  anxiety  about 
the  safety  of  her  building,  the  plaintUT  sent 
over  another  person  to  ask  of  the  defendant 
"not  to  hurt  her  wall,"  asking  that  the  work 
might  be  prosecuted  In  such  manner  as  not 
to  endanger  her  building,  the  defendant  TOy 
nngallantly  sent  the  lady  back  word  '^  go 
to  the  devil."  The  action  is  not  for  the  de- 
fendant's rude  speeches.  It  is  true;  but  cer- 
tainly after  these  messages  fr6m  the  plain- 
tiff, showing  her  anxiety  to  protect  her  wall, 
he  at  least  owed  it  to  her,  as  his  honor  (bar- 
ged, to  give  her  notice  of  the  manner  and 
depth  of  his  proposed  excavations.  If  in- 
formed in  that  respect  she  might  have  pla- 
ced supports  under  her  wall,  or  removed 
weights  from  the  floors^  or  otherwise  protect- 
ed her  property,  or,  if  plaintiff's  plans  seem- 
ed an  Illegal  Invasion  of  her  rights,  she  might 
If  so  advised  by  counsel  learned  in  the  law, 
have  sought  protection  by  an  applicatioa  for 
an  injunction.  The  defendant's  failure  to 
give  such  notice  and  information  was,  under 
the  circumstances,  as  Injurious  to  the  plain- 
tiff as  the  manner  of  his  refusal  was  wanting 
in  credit  to  himself.  Jones,  Easem.  {  610; 
Spohn  V.  Dives,  174  Pa.  474,  34  AU.  192;  Lai^ 
son  V.  Railroad  Co.  (Mo.)  19  S.  W.  416,  16 
L.  R.  A.  330,  S3  Am.  St  Rep.,  at  page  470. 
The  true  rule  dedudble  from  the  authorities 
seems  to  be  that  while  the  adjacent  pro- 
prietor cannot  Impair  the  lateral  support  of 
the  soli  in  its  natural  condition,  but  la  not 
required  to  give  support  to  the  artificial  bur- 
den of  a  wall  or  building  superimposed  upoa 
the  soil,  yet  he  must  not  dig  in  a  negligent 
manner,  to  the  injury  of  that  wall  or  build- 
ing; and  it  Is  negligence  to  excavate  by  the 
side  of  the  neighbor's  wan,  and  especially  to 
excavate  deeper  than  the  foundation  of  tliat 
wall,  without  giving  the  owner  of  the  wall 
notice  of  that  Intention,  that  he  may  under- 
pin or  shore  up  his  waU,  or  relieve  It  of  any 
extra  weight  on  the  floors,  and  the  excavat- 
ing party  should  dig  out  the  soil  In  sections, 
at  a  time  so  as  to  give  the  owner  of  the 
building  opportunity  to  protect  It  and  not  ex- 
pose the  whole  wall  to  pressure  at  onc&  The 
defendants  did  not  give  any  notice  of  the 
nature  of  their  proposed  excavation,  and  the 
evidence  justified  the  Jury  In  finding  tbem 
guilty  of  negligence. 

Upon  the  whole  case,  substantial  Justice 
appears  to  have  been  done,  and  we  find  no 
error  requiring  a  new  trial.    Affirmed. 
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LEFLBR  et  aL  t.  WESTERN  UNION  TBI* 

CO. 

(Sapreme  Court  ot  North  Carolina.      Not.  25, 

1902.) 

TBLBGRAPB  COMPANIES— OBUVBRY  OF 
TELEGRAU. 

1.  A  telegraph  company  receiving  a  message 
directed  to  one  person  in  the  care  of  a  corpora- 
tion is  discharged  by  seasonably  delivering  it  to 
an  agent  o{  the  corporation,  especially  where, 
after  extensive  search,  the  sendee  cannot  be 
fonnd. 

2.  The  telegraph  company  was  under  no  duty 
to  state  to  the  agent  to  whom  the  message  was 
delivered  that  it  was  an  important  message,  and 
to  inform  him  of  its  contents. 

Appeal  from  superior  court,  Bowan  coun- 
ty;  Shaw,  Judge. 

Action  by  Price  Lefler  and  another  against 
the  Western  Union  Telegraph  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Bevcrsedi 

Armfield  &  Tomer,  V.  H.  Bosbee,  and  Oeo. 
H.  Fearons,  for  appellant  Overman  dc  Oztg- 
ory  and  Long  &  Nicholson,  for  appellees. 

FURCHES,  0.  J.  Action  for  damages  for 
n^Ugence  in  deltTaring  a  message  received 
at  Mooresville,  Iredell  county,  to  be  deliv- 
ered at  Salisbury,  Rowan  county.  The  mes- 
sage was  as  follows:  "To  Price  Lefler,  Care 
So.  Railway  Co.,  Salisbury,  N.  C:  Mother 
dying.  Come  at  once.  O.  M.  Howard."  This 
message  was  received  by  defendant  company 
at  8:20  at  Mooresville,  and  received  at  Char- 
lotte at  10:55,  and  at  Salisbury  at  11:16. 
The  evidence  tended  to  show  that  tbe  agent 
at  Mooresville  endeavored  to  send  the  mes- 
sage to  Charlotte  at  once^  but  tbe  agent  at 
Charlotte  did  not  answer  his  calls,  and  be 
conld  not  do  so  sooner  than  he  did.  Upon 
tbe  message  reaching  Salisbury,  It  was  at 
cnce  delivered  to  Lcroy  Sbuplng,  a  messen- 
ger boy  16  years  old,  and  who  bad  lived  at 
Salisbury  all  his  life.  He  did  not  know 
Price  Lefler,  nor  did  be  know  where  he 
lived,  nor  whether  In  Salisbury  or  not;  and 
It  would  seem,  from  tbe  evidence,  that  he 
made  extensive  search  and  inquiry  for  Lef- 
ler, the  seudee,  but  was  unable  to  find  him. 
And  this  being  so,  at  11:15  o'clock  be  de- 
livered the  message  to  Johnson,  the  ticket 
agent  of  tbe  Southern  Railway  at  Salisbury. 
This  delivery  to  Johnson  was  in  time  for  the 
plaintiffs  to  have  gone  to  Mrs.  Howard's 
before  her  fnneral,  if  the  delivery  had  been 
made  to  Price  Lefler  in  person. 

The  discussion  of  this  case  has  assumed 
a  wide  range,  as  tbe  discussion  of  snch  cases 
nsaally  does.  But  not  to  consider  wbat  is 
not  necessity  for  a  decision  of  tbe  case,  tbe 
discussion  is  very  mnch  limited.  The  mes- 
sage was  delivered  to  Johnson  in  proper  time, 
and  eliminates  the  discussion  of  any  negli- 
gence there  may  have  been  in  sending  the 
message,  as  no  negligence  can  avail  tbe 
plaintiffs  that  did  not  cause  the  injury.  It 
also  eliminates  a  discussion  as  to  whether 
tbe  messenger  boy,  Sbuping,  -used  due  dil- 


igence in  trying  to  find  Price  Lefler  or  not 
who  was  not  in  town  at  that  time.  The 
court  properly  instructed  the  Jury  that  John- 
son was  a  proper  agent  of  the  Southern  Rail- 
way Company,  to  whom  a  delivery  of  the 
message  might  be  made,  and  a  delivery  to 
him  was  a  delivery  to  the  Southern  Railway 
Company,  and,  as  the  message  was  directed 
to  Price  Lefler  in  care  of  the  Southern  Rail- 
way Company,  the  said  company  was  made 
his  agent  and  a  delivery  to  the  agent  dis- 
charged the  defendant  from  further  liability 
on.  account  of  tbe  message.  Telegraph  Co. 
v.  Houghton  (Tes.  Sup.)  17  S.  W.  840,  16  L. 
R.  A.  129,  27  Am.  St  Rep.  918;  Telegraph 
Co.  V.  Young,  77  Tex.  245,  13  S.  W<  985,  19 
Am.  St  Rep.  751.  These  cases  were  cited 
by  the  plaintiffs  for  tbe  purpose  of  showing 
that,  although  the  telegram  was  sent  In  care 
of  the  Southern  Railway  Company,  it  was 
Btlll  the  duty  of  the  defendant  to  make  dil- 
igent Inquiry  for  Price  Lefler,  which  the 
plaintiffs  allege  was  not  done.  Bnt  upon 
examination  of  tbe  cases  It  will  be  seen  that 
this  is  only  necessary  when  the  party  in 
whose  care  the  message  is  sent  cannot  be 
found.  When  he  Is  found,  and  delivery  made 
to  him,  the  defendant  has  nothing  further 
to  do  with  the  telegram.  In  this  case  the 
messenger  boy,  Shuping,  made  extensive  In- 
qa]ry  for  Price  Lefler  before  he  delivered  the 
message  to  the  Southern  Railway  Company. 
This  he  need  not  have  done,  but  might  have 
delivered  it  to  tbe  Southern  Railway  Com- 
pany at  once.  As  the  said  company  became 
tbe  agents  of  the  plaintiffs,  a  delivery  to  It 
was  a  delivery  to  tbe  plaintiffs.  Hough- 
ton's Ca84,  supra.  And  we  cannot  see,  out- 
side of  the  statute,  how  the  defendant  in- 
curred any  liability  for  not  Informing  the 
plaintiffs'  agent  What  was  In  the  telegram. 
The  plaintiffs  were  then  In  possession  of  the 
message,  and  it  could  speak  for  itself.  If 
tbe  defendant's  messenger  could  have  found 
Price  Lefler  and  delivered  the  message  to 
him,  that  would  have  been  a  compliance 
with  its  contract,  and  a  discharge  from  any 
further  liability.  But  it  seems  that  a  de- 
livery to  the  wife  of  Price  Lefler  might  not 
have  been  a  suf3clent  delivery.  It  would  not 
have  been  a  literal  compliance  with  the  con- 
tract; but  it  would  at  least  be  a  presumptive 
delivery,  and  a  question  for  the  Jury,  and, 
unless  some  reason  was  shown  why  It  was 
not  or  should  not  b«,  it  would  be  held  suffi- 
cient   Gray,  Com.  Tel.  {  23. 

While  the  court  charged  the  Jury  correctly 
that  a  delivery  to  tbe  Southern  Railway  Com- 
pany was  a  compliance  with  the  contract 
and  a  delivery  to  Johnson  was  a  delivery 
to  said  company,  it  erroneously  charged  the 
Jury  that  If  they  found  from  the  evidence 
that  a  prudent  man  would  have  informed 
Johnson,  when  the  message  was  delivered  to 
him,  that  "It  was  a  very  important  mes- 
sage," then  It  was  the  duty  of  the  defend- 
ant to  have  done  so,  "and.  If  It  did  not,  It 
was  guilty   of  negHgence."    This  was  ex- 
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oepted  to^  and  was  eiror.  It  was  no  part  of 
the  defendant's  duty  to  Inform  the  plain- 
tiffs or  tbelr  agent  what  the  telegram  con- 
tained, and  It  had  no  right  to  Inform  any 
one  else. 
For  this  error  there  must  be  a  new  trlaJL . 

DOUOIiAS,  J.,  concurs  In  the  result. 


cm  N.  c.  7a) 

STATE!  T.  FINGBR. 

(Snpreme  Court  of  North  Carolina.    Nor.  26, 

1002.) 

ATraMPTBD   RAPE— EVIDENCBS— WITNB8SBS— 

COMFBTTENCY  OF  INFANT— REVIEW 

—INSTRUCTIONS. 

L  Action  of  the  court  in  permitting  a  child, 
on  whom  an  assault  with  intent  to  rape  was  al- 
leged to  have  been  made,  to  testify,  is  not  r^ 
viewable. 

2.  On  prosecution  of  a  negro  for  assault  witib 
intent  to  rape,  committed  on  a  white  girl,  evi- 
dence that  the  girl,  her  family,  or  companions 
associated  with  negroes,  was  uTelevaut. 

3.  Where  defendant  testified  that  on  the  day 
alleged  he  was  not  at  the  place  named,  he 
could  not  complain  of  refusal  of  his  Instruction 
that  the  jury  must  consider  evidence  tending  to 
show  that  the  girl  and  her  family  and  asso- 
ciates were  on  such  familiar  terms  with  defend- 
ant as  would  warrant  the  belief  that  he  was 
playing  with  the  girl  on  this  occasion. 

4.  Where  there  is  competent  evidence  of  de- 
fendant's guilt  of  an  assault  with  intent  to 
rape,  the  verdict  will  not  be  disturbed  on  ap- 
peal, though  the  court  entertains  doubt  as  to  its 
correctness. 

Appeal  from  snperlor  conrt,  Lincoln  coun- 
ty: Starbnck,  Jndge. 

Clarence  Finger  was  convicted  of  an  as- 
sanlt  with  intent  to  rape,  and  appeals.  Af- 
firmed. 

The  Attorney  General,  for  the  Stat& 

MONTGOMERY.  J.  Tbe  defendant  was 
convicted  of  an  assault  with  intent  to  com- 
mit rape  upon  Lethe  Wise,  a  child  under  10 
years  of  age.  After  an , examination  of  the 
cbUd,  who  was  tendered  as  a  witness,  as  to 
her  capacity  to  testify,  his  honor  found  that 
she  was  of  sufficinit  Intdligence;  and  she 
was  allowed  to  give  testimony,  over  the  de- 
fendant's objection  and  exception.  It  was  a 
matter  In  the  discretion  of  his  honor,  and  we 
cannot  review  his  ruling  in  this  court  State 
V.  Manuel,  64  N.  C.  601;  State  v.  Edwards, 
7»  N,  C.  630. 

The  defendant's  counsel  offered  to  prove 
that  the  Weaver  family  ate  with  negroes  and 
associated  with  them  constantly,  wliich  tes- 
timony his  honor  refused  to  receive.  We 
cannot  understand  how  it  conld  be  thought 
to  be  competent  evidence.  If  It  was  true 
that  little  Bessie  Weaver,  tbe  companion  of 
Lethe,  was,  through  her  family  connection, 
the  associate  and  companion  of  colored  peo- 
ple, that  did  not  give  tbe  defendant  who 
was  a  colored  boy  17  years  of  age,  the  right 
or  the  privilege  to  assault  Lethe. 

The  third  exception  was  to  the  refusal  of 
bis  honor  to  allow  Mrs.  Taylor,  a  witness, 
to  answer  the  question,  "Do  yon  know  tbe 


manner  of  associating  betweoi  tbe  Wise  fam- 
ily and  tbe  negro  race?'  The  exception  can- 
not be  sustained.  The  law  makes  no  pre- 
sumption that  white  persons  who  associate 
with  negroes  are  debased  in  character,  and 
even  if  the  little  girl,  Lethe,  were  a  woman. 
Instead  of  a  child,  and  a  lewd  woman  in 
addition,  still  the  defendant  bad  no  rlgbt  to 
commit  an  assault  upon  her. 

The  defendant's  counsel  asked  several  spe- 
cial instructions,  all  of  which  were  given 
except  tbe  fifth  and  seventh,  which  were  de- 
clined. Tbe  fiftb  instruction  asked  was  in 
these  words:  'T:iiat  the  Jury  have  a  right 
to  consider,  and  it  is  their  duty  to  consider, 
any  evidence  that  tends  to  show  such  a 
state  of  relation  existing  between  the  wit- 
ness Lethe,  and  her  associates  and  family, 
and  the  defendant  (being  a  negro),  that  be 
was  on  such  familiar  terms  wltb  them  as 
would  warrant  the  belief  that  he  was  play- 
ing wltb  Lethe  on  this  particular  occaalon." 
Tbe  defendant  in  bis  examination,  said  that 
be  never  went  to  the '  granary  where  the 
children  were  on  that  day,— wbeat-thresblng 
day;  that  he  was  at  tbe  machine  all  that 
day,  throwing  down  wheat  How  conld  he 
ask,  then,  any  instruction  to  the  Jury  that  he 
was  playing  with  the  children.  In  the  act 
with  which  he  was  charged  by  the  witneesT 
Or  suppose  that  he  was  intimate  with  tbe 
children;  did  that  authorize  him  to  play 
with  them  in  such  manner  as  Lethe  testi- 
fled?    The  Instruction  was  properly  refused. 

The  seventh  prayer  for  instruction  was 
that  there  was  no  competent  evidence  for  the 
Jury  of  any  assault  with  Intent  to  commit 
rape.  That  was  properly  refused.  His  hon- 
or had  held  that  Lethe  was  a  competent  wit- 
ness, and  she  testified  to  facts  tending  to 
show  the  assault 

Upon  a  careful  consideration  of  the  whole 
evidence  In  this  case,  we  have  grave  doubt 
about  tbe  guilt  of  tbe  defendant  The  child's 
examination  before  the  Justice  of  tbe  peace, 
the  delay  In  tbe  prosecution  of  the  defend- 
ant bis  conduct  after  the  offense  was  com- 
mitted, cause  US  to  suspect  some  sinister 
purpose  at  the  bottom  of  bis  prosecution. 
Dr.  Crowell,  a  witness  for  the  defendant 
testified  that  he  examined  the  private  parts 
of  the  child,  Lethe,  at  the  trial  term  of  the 
court,  and  that  he  found  no  rupture,  nor  any 
indleatlon  of  penetration.  But  they  were  all 
circumstances  for  the  Jury,  and  the  duty  of 
finding  the  facts,  and  the  responsibility  of 
the  finding,  were  with  them. 

There  was  no  error  in  the  rulings  of  bit 
honor,  and  the  Judgment  is  aflSrmed. 


(W  N.  C.  J7&) 

IiANB  T.  RANB7. 

(Supreme  Court  of  North  Carolbia.    Nov.  2Bk 

1902.) 

INSURANCE     AOBNTS-DI7ISION     Or     COMHIB- 
BIONS— RIGHTS  AQAINBT  QBNBHAIi  AOBNT. 
1.  Where  two  subagents  were  soliciting  in. 

snrance  In  the  same  territory,  wlthoot  exdik 
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sire  right  in  either,  and  one  of  them  witnessed 
and  forwarded  an  application  for  a  policy,  the 
other  conld  not  recover  against  the  general 
agent  for  a  portion  of  the  commisaionB  if  the 
Uttw  had  already  paid  all  the  commlssionB  to 
the  agent  forwaraing  the  application,  withoat 
knowledge  of  the  other's  claims. 

2.  In  an  action  by  one  of  two  subagents 
against  a  general  agent  of  a  life  insurance  com- 
pany for  a  share  of  commissions  on  a  policy 
written  on  the  application  of  the  other  sub- 
agent,  plaintiff's  riglit  to  recover  was  not  af- 
fected by  a  rule  of  defendants  that  where 
agents  claim  a  division  of  commisdons  there 
should  be  a  joint  request  for  pay,  unless  plain- 
tiff had  knowledge  of  such  rule. 

3.  Where  one  of  two  subageuts  of  an  inanr* 
auce  company  brought  an  action  against  the 
general  agent,  claiming  one-half  of  the  com- 
missions on  a  policy  written  on  the  applica- 
tion of  the  other  snbagent,  and  it  appeared  that 
the  application  was  for  a  certain  policy  on 
agreement  for  a  premium  of  ^175,  while  the 
policy  issued  called  for  a  premium  of  1253.80, 
one-half  of  which  was  given  the  agent.  It  was 
error  to  permit  a  recovery  for  $43.75,  half  the 
commissions  on  a  $175  policy,  since  the  agents 
were  required  to  pay  the  company  one-half  of 

t 253.80,  which  left  them  but  $48.10  of  the 
175  actually  received,  and  plaintiff,  if  entitled 
to  recover,  was  entitled  to  but  half  of  snch  bal- 
ance. 

Appeal  from  superior  conrt  Craven  county; 
Winston,  Judge. 

Action  by  8.  H.  Lane  against  R.  B.  Baney. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Tbc  Judge  charged  the  Jury  as  IoUowb: 
"Lane  was  an  agent  of  Raney  to  get  Insur 
ance.  Did  Lane  get  this  policy?  If  he  did, 
he  is  entitled  to  the  commissions,  unless  he 
has  failed  to  observe  some  of  the  rules  which 
Raney  had  for  the  conduct  of  his  business, 
which  rules  the  plaintiff  knew,  or  had  reason 
to  know.  Did  Baney  have  a  rule  that  when 
there  was  a  division  policy  there  should  be  a 
Joint  request  for  pay,  signed  by  both  agents? 
Baney  swears  there  was  such  a  rule.  Lane 
swears  he  knew  of  no  such  rule. .  Raney  says 
Lane  knew  the  rule,  because  he  had  always 
signed  such  papers  In  the  policies  be  bad 
taken  out.  The  defendant  urges  that  It  had 
to  have  snch  a  rule  when  two  agents  were 
working  together  on  a  division  of  commis- 
sions; that  It  could  only  then  pay  one  his 
part,  and  the  other  his  part;  tbat  the  policy 
was  written  and  controlled  by  Martin,  who 
witnessed  the  application.  Lane  claims  be  In- 
duced the  Insurance;  that  he  knew  Oulon,  and 
Martin  did  not;  that  Gulon  and  he  were 
friends,  and  on  bis  sole  account  Guion  Insur- 
ed. If  the  Jury  finds  by  the  greater  weight 
of  the  evidence  tbat  the  plaintiff  Induced 
Oulon  to  take  out  the  policy,  and  Gulon  took 
out  the  policy  and  paid  the  company  $175, 
then  Lane  can  recover  $43.75,  unless  Lane 
has  failed  to  comply  with  the  rule.  As  I 
have  said,  you  must  first  find  that  there  was 
such  a  rule;  tbat  the  Joint  agents,  when  the 
applications  went  In,  were  to  sign  a  state- 
ment as  to  them.  Having  found  the  rule, 
then  yon  will  find  whether  Lane  compiled. 
If  Baney  had  such  a  rule,  and  Lane  knew  It, 
then  Lane  cannot  recover.  If  Baney  has  paid 


an  the  money  to  Martin.  If  yon  l)eUeve  the 
evidence  in  this  case,  then  Baney  has  paid 
all  of  these  commissions  to  Martin.  If  he 
paid  them  when  be  ought  not  to  have  done  so, 
then  Lane  can  recover;  and  whether  he  ought 
to  have  done  this  depends  on  whether  he  had 
a  rule,  and  whether  Lane  knew  it,  or  bad 
reasons  to  know  It  If  yon  answer  the  Issue 
'yes,'  you  will  say  '$43.76,'  and  you  can  add 
Interest  thereto  from  the  date  Gnlon  paid  to 
the  company.  If  you  answer  the  issue  'No,' 
you  do  not  assess  any  amount" 

Battle  &  Mordecai,  for  appellant     W.  D. 
Mclver,  for  appellee. 

DOUGLAS,  J.  This  Is  an  action  brought 
to  recover  commissions  alleged  to  be  due 
for  obtaining  a  certain  policy  of  Insurance. 
There  appears  but  little  contradiction  In  the 
testimony.  The  defendant  as  state  agent  of 
the  insurance  company,  employed  the  plaintiff 
as  a  local  agent  to  solicit  applications  In  the 
county  of  Craven,  "subject  to  existing  agen- 
cies and  such  others  as  may  be  established 
therein."  This  contract  does  not  pretend  to 
give  the  plaintiff  the  exclusive  right  to  solicit 
business  In  Craven  county,  and  therefore  we 
see  no  reason  why  the  defendant  could  not 
send  Martin  or  any  other  agent  to  solicit  ap- 
plications in  the  same  territory,  either  In  con- 
junction with  or  Independently  of  the  plain- 
tiff. If  the  application  for  Insurance  had 
been  sent  on  by  the  plaintiff,  or  be  had  had 
exclusive  control  of  said  territory.  It  would 
have  been  the  duty  of  the  defendant  to  have 
settled  with  him  for  the  commissions.  But 
there  was  no  such  exclusive  control,  and  the 
application  was  witnessed  and  forwarded  by 
.Martin  without  any  notice  to  Raney,  direct 
or  Indirect,  tbat  Lane  had  any  connection 
-with  the  application;  nor  was  there  anythhig 
to  put  Raney  upon  notice.  To  all  appear- 
ances, the  application  was  Martin's  alone; 
and  If  Raney  In  good  faith  paid  the  full  com- 
missions to  Martin,  without  any  notice  of 
Lane's  claim,  he  fulfilled  his  obligations.  We 
do  not  mean  to  say  that  such  notice  must 
have  accompanied  the  application,  but  It  must 
have  been  given  actually  or  constructively  be- 
fore the  commissions  were  paid  to  Martin. 
The  trouble  is,  we  can  find  no  evidence  In  the 
record  that  Raney  has  ever  paid  the  commis- 
sions to  any  one.  The  case  seems  to  have 
been  tried  upon  the  theory  that  he  had  paid 
them  to  Martin,  or  allowed  them  on  settle- 
ment, before  he  had  any  notice  of  Lane's 
claim;  but  no  one  has  so  testified,  as  far  as 
appears  from  the  record. 

The  defendant  asked  the  following  Instruc- 
tion, exclusive  of  the  words  In  parentheses 
which  were  added  by  the  court,  to  wit:  "If  • 
the  Jury  should  believe  that  Raney  made  full 
settlement  of  the  commissions  on  the  Gulon 
policy  with  Martin  before  Lane  notified  Ra- 
ney that  he  was  claiming  any  part  of  the 
commissions  of  same,  or  made  any  demand 
therefor  (and  the  rule  was  ia  existence,  and 
Lane  knew  of  the  rule,  or  ought  to  have 
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known  of  It  from  his  business  dealings),  that 
the  plaintitC  wunld  not  be  entitled  to  recov- 
er." Ibla  prayer  might  have  been  refused 
on  the  ground  that  there  was  no  evidence 
to  sustain  it,  but,  as  given,  there  was  error. 
Uuder  the  circumstances  of  this  case,  Kaney 
was  entitled  to  notice^  Irrespective  of  any 
private  rule  be  may  have  made,  and. there- 
fore his  liability  should  not  have  been  made 
to  depend  upon  Lane's  knowledge  of  a  rule 
that  was  ImmaterlaL  If  there  bad  been  any 
evidence  of  payment  to  Martin,  then  the  In- 
struction should  have  been  substantially  giv- 
en as  requested  by  the  defendant. 

There  are  other  exceptions  by  the  defend- 
ant as  to  the  effect  of  the  defendant's  pri- 
vate rules,  wblcb  have  no  merit  whatever,— 
as  the  following,  for  Instance:  "The  Judge 
erred  first  in  charging  that  Lane  must  have 
knowledge  of  the  rule,  to  be  bound  by  It 
He  should  have  charged.  If  Raney  bad  such 
rule,  then  Lane  cannot  recover."  In  this  re- 
spect his  honor's  charge  was  entirely  proper. 

The  last  exception,  we  think,  must  be  sus- 
tained, upon  the  testimony  In  this  case.  It 
is  thus  stated  In  the  record:  "The  Judge  err- 
ed also  In  the  charge  when  be  states  If  Gulon 
took  out  the  policy,  and  paid  the  company 
$175,  then  Lane  can  recover  $43.75,  unless, 
etc.  The  error  here  Is  in  charging  the 
amount  that  Lane  is  entitled  to  recover.  If 
anything.  According  to  the  contract.  Lane 
could  not  be  entitled  to  more  than  fifty  per 
cent,  of  the  first  premium.  From  the  evi- 
dence, Galon  had  niade  application  for  a  20- 
payment  life,  whose  annual  premium  was 
$175.  The  company  issued  a  20-year  endow- 
ment, wbose  annual  premium  was  $253.80. 
The  agent  must  settle  with  the  company  by 
paying  50  per  cent,  of  the  first  annual  pre- 
mium to  the  company  for  the  policy.  This 
policy,  from  the  evidence,  could  not  be  de- 
livered to  Gnion,  except  upon  the  reduction 
of  the  first  annual  premium  from  $253.80  to 
$175.  The  agent's  settlement  with  the  com- 
pany must  have  been  by  paying  over  to  the 
company  $126.90  upon  the  endowment  poli- 
cy, which  being  deducted  from  the  $175, 
money  actually  received,  would  leave  com- 
missions of  $48.10,  of  which,  according  to 
plaintiff's  contention,  be  would  not  have  been 
entitled  to  b.ut  one-half  of  this,  to  wit, 
$24.05."  If  the  evidence  of  Raney  and  Mar- 
tin is  to  be  believed,  the  commissions  on 
Gulon'8  policy  were  only  $48.10,  only  half 
of  which  would  belong  to  tbe  plaintifl,  U  be 
were  entitled  to  recover  at  alL 

Mew  trlaL 

(131  N.  C.  871) 

MOORE  T.  MOORB. 

(Sapreme  Court  of  North  Carolina.    Nor.  25, 

1902.) 

DITORCB— AUMONT  PENDENTK  LITE-REDUC- 
TION—MOTION— RBNBIWAL,-COORT8 
-JURISDICTION. 

1.  HearioK  of  motion  to  reduce  as  allowano* 
it  alimony  pendente  lit*,  being  in  an  andllair 


proceeding,  need  not  be  had  in  the  connty 
where  tbe  action  is  pending,  but  may  be  any- 
where in  the  district. 

2.  Under  Laws  1901,  c.  2S,  {  4,  a  judge 
holding  by  rotation  the  courts  of  a  district  has 
sole  jurisdiction  therein,  except  in  certain  cases 
specially  provided;  and  tlierefore  a  judge  res- 
ident of  one  district,  holding  by  rotation  the 
courts  of  another  district,  had  no  jurisdiction 
over-  a  motion  to  reduce  an  allowance  of  ali- 
mony pendente  lite  in  the  district  where  he 
resided. 

3.  Where  the  district  Judge  has  refused  a  mo- 
tion to  reduce  an  aliowauce  of  alimony  pen- 
dente lite,  a  renewal  of  the  motion  should  not 
be  made  under  CSode,  §  1291,  providing  that 
such  order  may  be  modified  or  vacated  at  any 
time,  unless  on  a  material  change  in  condition 
or  evidence,  showing  a  different  state  of  facts, 
and  accompanied  by  a  receipt  for  so  mach  of 
the  snm  allowed  as  is  a  reasonably  fair  propor- 
tion of  the  allowance  in  accordance  with  the 

Eecnnlary  condition  of  the  defendant,  as  alleged 
1  the  motion  to  reduce,  compared  with  his  pe- 
cuniary worth  as  found  by  the  Judge  who  grant- 
ed the  first  order. 

Appeal  from  superior  court,  Alexander 
county;  Council!,  Judge. 

Action  of  divorce  by  Jennette  6.  Moore 
against  Joseph  H.  Moore.  From  an  order 
granting  defendant's  motion  to  reduce  the 
allowance  of  alimony  pendente  lite,  plaintiff 
appeals.    Motion  dismissed. 

Long  &  Nicholson,  tor  appellant.  A.  C. 
Mcintosh,  for  appellee. 

CLARK,  J.  This  is  a  motion  for  alimony 
pendente  lite,  which  was  before  this  court. 
130  N.  O.  333,  41  S.  E.  943.  When  the  de- 
cision was  certified  down,  the  defendant  mov- 
ed, on  July  10,  1902,  before  Judge  Starbuck, 
then  holding,  by  regular  rotation,  the  courts 
of  the  Thirteenth  Judicial  district,  in  which 
this  action  is  pending,  to  reduce  the  former 
allowance.  This  his  honor  refused,  render- 
ing the  Judgment  set  out  in  tbe  record. 
Thereupon,  on  July  26,  1902,  tbe  defendant 
renewed  the  motion  before  Judge  CouncilL 
the  resident  Judge  of  the  Thirteenth  Judicial 
district,  but  at  that  time,  fn  regular  rotation, 
assigned  to  duty  In  the  Fifteenth  Judicial  dis- 
trict, who  reduced  the  allowance  to  $3,000, 
and  the  plaintiff  appealed.  Her  first  excep- 
tion is  that  Judge  Counclll  had  no  Jurisdic- 
tion. 

A  motion  for  Judgment  on  the  merits,  or  a 
motion  tn  the  cause,  strictly  speaking,  can 
be  heard  only  in  the  county  where  the  action 
is  pending;  but  a  motion  in  an  ancillary  pro- 
ceeding can  be  heard  anywhere  in  the  district, 
and  this,  being  a  motion  of  that  nature,  could 
be  so  beard.  Moore  v.  Moore,  130  N.  O.  334, 
41  S.  E.  943,  and  cases  there  cited.  There  Is 
no  defect  of  Jurisdiction  on  that  score,  as  the 
hearing  was  within  tbe  district.  But  under 
our  rotating  system,  tbe  Judge  holding  by  ro- 
tation the  courts  of  a  district  has,  during  tbe 
six  months  he  is  assigned  thereto  (Laws  1901, 
a  28,  S  4),  tbe  sole  Jurisdiction  therein  (State 
T.  Ray,  97  N.  C.  510,  1  8.  B.  876,  and  numer- 
ous cases  there  cited),  Just  as  the  resident 
Judge  had  when  there  was  no  rotation  (Bird- 
sey  y.  Harris,  68  N.  a  92),  except  in  the  < 
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otherwise  spedaHy  provlcled  by  statute;  and 
tboee  exceptions  In  cMl  cases  are  restricted 
to  restraining  orders  and  Injunctions  to  the 
hearing  (Code,  ${  335-837),  and  the  appoint- 
ment of  receivers  (Code,  {  379).  Habeas  cor- 
pus proceedings  are  an  exception,  also,  but 
that  Is  a  prerogative  writ.  As  to  contempt 
proceedings,  they  are  criminal  In  their  nature, 
for  the  governor  can  relieve  from  the  Judg- 
ment by  virtue  of  the  pardoning  power. 
Herring  v.  Pugh,  126  N.  O.,  at  page  862,  36 
S.  B.  287.  Judge  Council!  was,  by  virtue  of 
the  statute,  Judge  at  the  time  this  motion  was 
heard,  of  the  Fifteenth  Judicial  district;  and 
having  no  Jurisdiction  In  the  Thirteenth  judi- 
cial district,  in  which  he  was  resident,  of  any 
motion  in  a  civil  action  (State  v.  Ray,  supra), 
other  than  motions  for  restraining  orders,  In- 
junctions to  the  hearing,  and  for  appoint- 
ment of  receivers,  bis  judgment  herein  is 
therefore  void. 

The  plaintlfT  further  contends  that  Judge 
Starbuck's  order  of  July  12th  made  this  mat- 
ter of  reduction  of  the  alimony  res  Judicata. 
It  is  true  that,  when  a  Judge  of  the  superior 
conrt  has  rendered  an  erroneous  Judgment, 
the  remedy  Is  solely  by  appeal,  and  that  an- 
other Judge  cannot  modify  or  bold  it  erroue- 
ouB.  Henry  v.  Hilliard,  120  N.  0.,  at  page 
487,  27  8.  E.  130.  Such  other  Judge  can  set 
aside  a  Judgment  at  any  time,  if  void  or  ir- 
regular, and  may  relieve  a  party  from  a  judg- 
ment, within  one  year  after  notice  of  the 
judgment,  for  mistal^e.  Inadvertence,  surprise, 
or  excusable  neglect  Code,  $  274.  Code,  S 
1291,  also  provides  that,  as  to  alimony  pen- 
dente lite,  "such  order  may  be  modified  or 
vacated  at  any  time."  In  Moore  v.  Moore, 
130  N.  C,  at  page  337,  41  8.  B.  943,  this  court 
expressed  the  opinion  that  the  allowance  was 
a  large  one,  but  held  that  it  was  "not  so 
gross  as  to  be  an  abuse  of  discretion";  and 
hence,  if  the  motion  for  a  modification  should 
be  refused,  -no  appeal  would  lie.  Certainly  it 
would  not  unless  an  entirely  new  state  of 
facts  were  developed  on  the  new  motion,  qnd 
found  by  the  Judge,  which  would  render  such 
refusal  an  abuse  of  discretion.  Judge  Star- 
buck  heard  and  refused  the  motion  to  modify, 
Jtily  11,  1902,  and  no  appeal  was  taken;  and 
the  order  of  Judge  Council!  making  a  reduc- 
tion .Tuiy  26,  1902,  was  void,  for  want  of  Ju- 
risdiction. We  wii!  not  say  that,  if  a  new 
state  of  facts  is  presented  on  a  new  motion 
to  reduce  the  allowance,  the  Judge  holding 
the  courts  of  the  district  would  not  be  au- 
thorized to  consider  and  pass  upon  it  As 
no  appeal  lies,  for  reasons  stated  supra,  such 
motion  will  not  cause  appreciable  delay,  and 
can  hardly  be  deemed  vexatious,  as  each 
Judge  holds  Jurisdiction  in  a  district  for  six 
months,  and  in  that  time  the  allowance  can 
be  collected  by  enfl^rcement  of  the  Judgment 
Indeed,  the  motion  does  not  suspend  execu- 
tion of  the  judgment  That  is  suspended  only 
by  an  appeal,  when  an  appeal  lies  and  a 
proper  bond  is  given.  The  granting  of  ali- 
mony pendente  lite  is  given  by  statute  for 


the  very  purpose  that  the  wife  may  have  im- 
mediate support,  and  be  able  to  maintain  her 
action.  It  is  a  matter  of  urgency.  There- 
fore, to  avoid  delay  by  appeal,  the  amount  is 
left  to  the  discretion  of  the  judge,  and  his 
action  cannot  be  reviewed  unless  in  a  clear 
case  of  abuse  of  discretion.  This  Imposes  on 
the  judges  of  the  superior  courts  the  duty  of 
being  moderate  In  their  allowances  of  ali- 
mony, because  the  fact  whether  the  wife  has 
a  good  cause  of  action  has  yet  to  be  passed 
upon  by  a  Jury.  On  the  other  hand,  an 
appeal,  except  in  a  clear  case  of  abuse  of 
discretion.  Is  not  allowable,  and  the  plain- 
tlfT should  not  be  vexed  nor  delayed  of  the 
support  the  statute  and  the  judgment  give 
her  by  successive  motions  for  reduction.  Un- 
less there  is  a  material  change  in  condition, 
or  evidence  showing  a  different  state  of  facts, 
no  motion  for  a  reduction  should  be  made; 
and  even  then  it  should  be  peremptorily  dis- 
missed, imless  accompanied  by  a  receipt  for 
so  much  of  the  sum  allowed  as  is  reasonably 
a  fair  proportion  of  the  allowance,  in  accord- 
ance with  the  pecuniary  condition  of  the  de- 
fendant as  alleged  In  the  motion  to  reduce, 
compared  with  his  pecuniary  worth,  as  found 
by  the  Judge  who  granted  the  first  order. 

As  there  was  no  appeal  from  Judge  Star- 
buck's  order  on  July  12,  1002,  refusing  a  re- 
duction, and  we  cannot  consider  the  findings 
of  fact  on  Judge  CounciU's  order  granting  a 
reduction  on  July  26, 1902,  since  he  was  with- 
out Jurisdiction,  we  cannot  say  that  there 
are  not  facts  which  may  not  now  authorize  a 
renewed  motion,  before  a  proper  Judge;  but 
such  reiterated  motions  are  not  seemly,  and 
may  be  easily  vexatious  and  oppressive. 
The  Judge  should  not  entertain  or  consider 
another  motion  unless  accompanied  by  a  re- 
ceipt for  the  payment  of  whatever  part  of  the 
allowance  already  made  as  justice  to  the 
plaintiff  and  her  necessities  require,  as  above 
stated. 

Motion  dismissed. 


(121  N.  C.  379) 

WESTFELDT  et  al.  v.  ADAMS. 

(Supreme  Court  of  North  Carolina.     Nov.  25, 

1902.) 

ACTION  FOR  POSSESSION— EQCITABLB  TITLE- 
PLEADING— NECESSITY— ASSIGNEE'S  DEED  — 
SEAL  —  NECESSITY  —  PROBATE  —  SURVEY  — 
BOUNDARIES— EVIDENCES-DECLARATIONS  OP 
DECEASED  PERSON— REPUTATION. 

1.  An  action  at  law  may  be  brought  to  recov- 
er poBsesBion  of  land  under  an  etiuitable  title, 
though  the  equity  is  not  stated  iu  the  complaint, 
where  it  is  of  such  a  character  that  the  court, 
on  record  evidence  introduced  at  the  trial, 
would  have  corrected  the  defects  in  an  ex  parte 
proceeding. 

2.  A  deed  of  an  assignee  of  a  bankrupt  ia 
BUfflctent  to  pass  title  to  the  purchaser  of  prop- 
erty sold  by  such  assignee,  though  the  deed  wag 
not  sealed. 

S.  Where  at  the  date  of  the  execution  of  a 
deed  by  the  assignee  of  a  bankrupt  to  a  pur- 
chaser of  the  bankrupt's  property,  and  the  date 
the  deed  was  registered,  the  law  did  not  re- 
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quire  the  probate  of  the  deed  to  be  accompanied 
by  a  seal  of  the  probate  officer,  the  deed  w<m 
valid  without  such  seal. 

4.  Where  a  deceased  person  decltired  to  a 
witness  that  a  certain  tree  marked  the  be^- 
ning  corner  of  a  tract  of  land,  and  at  the  time 
of  the  declaration  the  parties  were  not  at  or 
near  such  boundary,  but  other  witnesses  there- 
after found  the  corner  and  identified  the  tree, 
the  witness  was  entitled  to  testify  to  the  dec- 
laration by  such  deceased  person,  on  an  issne  as 
to  theproper  bouudaries  of  the  land. 

5.  Where  laud  was  entered  in  1860,  surveyed 
in  1877,  and  in  1886  a  surveyor  and  the  entry 
taker  were  unable  to  make  a  starting  point  in  a 
iresurvey  without  the  assistance  of  the  surveyor 
who  had  made  the  previous  survey,  evidence  of 
witnesses  in  an  action  in  1891  that  by  general 
reputation  a  chestnut  tree  was  the  beginning 
corner,  but  that  they  had  never  heard  that  the 
tree  was  the  beginning  comer  until  after  1886, 
was  Inadmissible,  since  it  was  not  shown  to 
have  attached  before  the  beginning  of  tha  con- 
troversy. 

Appeal  from  superior  court,  Swain  county; 
Geo.  A.  Jones,  Judge. 

Action  by  O.  R.  Westfeldt  and  othera 
against -W.  S.  Adams  to  recover  posaeeslon 
of  land.  From  a  Judgment  in  ta-vae  of  plain- 
tiffs, defendant  appeals.    Reversed. 

Merrlmon  &  Merrlmon,  Shepberd  &  Shep- 
herd, and  Joseph  J.  Hooker,  for  appellant 
F.  A.  Sondley  and  Julius  0.  Bfartln,  for  ap- 
pellees. 

MO^'TGOMERT,  J.  Four  questions  of  Im- 
portance are  Involved  In  the  case  on  appeal: 
First,  the  propriety  of  an  action  to  recover 
possession  of  land  where  the  title  Is  an  equi- 
table one,  the  equity  not  being  stated  in  the 
complaint;  second,  the  legal  effect  of  a  con- 
veyance for  land,  not  being  under  seal,  when 
Introduced  as  a  link  in  the  chain  of  title: 
third,  the  rule  concerning  hearsay  evidence, 
as  applicable  to  boundary;  and,  fourth,  the 
rule  In  reference  to  general  reputation  as  to 
boundary. 

It  seems  to  be  settled  by  the  decisions  of 
our  court  that  a  plaintiff  may  recover  in  eject- 
ment upon  an  equitable  title.  Taylor  r.  Eat- 
man,  92  N.  a  601;  Condry  ▼.  Cheshire,  88 
N.  C.  376;  Geer  v.  Geer,  109  N.  C.  679,  14 
S.  E.  297.  In  cases,  however,  where  It  is 
necessary  to  establish  equitable  ownership 
by  extrinsic  testimony,  then  the  facts  and 
circumstances  should  be  particularly  set  out 
in  the  complaint.  Under  the  former  system, 
in  cases  where  it  became  necessary  to  re- 
sort to  the  court  of  equity  to  recover  pos- 
session of  land,  all  the  facts  necessary  to  es- 
tablish the  equity  and  to  warrant  equitable 
interference  were  required  to  be  set  out  in 
the  bill.  And  under  the  present  practice. 
In  ccmformlty  to  the  old  practice,  they  must 
be  particularly  set  forth  In  the  complaint 
But  where  the  naked  legal  title  It  outstand- 
ing In  another,  or  where,  upon  the  face  of 
record  evidence  introduced  on  the  trial,  a 
court  of  competent  Jurisdiction  would,  in  an 
ex  parte  proceeding,  and  as  a  matter  of 
coarse,  order  the  correction  of  a  mere  formal 
defect  ta  a  deed,  for  instance,  it  is  not  neces- 


sary to  set  forth  tbe  partlcnlac  Caets  con- 
stituting the  equity  In  the  pleadings.  Geer 
V.  Geer,  supra.  And  that  view  is  not  Incon- 
sistent with  Patterson  v.  Galliher,  122  X.  C. 
511,  29  S.  E.  773,  and  the  cases  there  cited. 
Of  course,  the  same  rule  would  apply  in  cas- 
es where  tbe  defendant  was  defending  bis 
possession. 

In  respect  to  the  second  question,— the  le- 
gal effect  of  deeds  not  under  seal,— of  course, 
the  general  rule  Is  that  they  convey  noth- 
ing, and  are  void.  Land  can  only  be  con- 
ve.ved  by  deed,  and  a  deed  Is  an  Instrument 
of  writing,  8lg;ned,  sealed,  and  delivered 
But  there  Is  an  exception  to  the  rule,  or  at 
least  one  instance  in  which  the  lack  of  a  seal 
may  be  dispensed  with,  under  a  decision  of 
this  court— a  decision  which  meets  our 
hearty  approval.  Geer  v.  Geer,  supra.  There 
the  deed  was  without  seal.  On  the  trial  the 
plaintiff  Introduced  evidence  In  the  nature 
of  a  record  of  the  superior  court  concerning 
a  sale  of  land  tot  partition.  The  clerk  of  the 
court  who  was  appointed  to  sell  tbe  land 
and  convey  the  same  to  the  purchaser,  omit- 
ted to  put  a  seal  at  tbe  end  of  his  napae; 
and  the  court  held  that  "where  upon  the  face 
of  tbe  record  evidence,  like  that  before  us, 
the  court  would  In  a  direct  proceeding,  as  a 
matter  of  course,  order  the  correction  of  a 
mere  formal  defect  In  the  execution  of  its 
decree.  It  Is  unnecessary,  though  perhaps  Oie 
betto:  practice,  to  set  forth  tbe  facts  In  the 
proceeding."  In  the  case  before  us  there  ap- 
peared no  seal  to  the  deed  which  formed  a 
main  link  In  the  chain  of  the  plaintiff's  title, 
and  In  bis  complaint  there  were  no  equities 
set  out  The  plaintiff,  however.  Introduced 
In  evidence  the  full  record  of  the  bankruptcy 
proceedings  on  the  petition  of  K  H.  Cun- 
ningham, filed  on  the  26th  day  of  May,  1868. 
That  record  showed  the  appointment  by  the 
proper  authority  of  F.  S.  H.  Reyno]<lB,  of 
Buncombe  county,  as  assignee  of  the  bank- 
rupt; and  the  deed  In  question,  In  which  was 
conveyed  the  land  In  dispute,  was  executed 
by  Reynolds,  the  assignee,  to  George  West- 
feldt the  plaintiff.  We  are  of  tbe  opinion 
that  the  same  rule  ought  to  be  applied  here 
that  was  applied  In  Geer  v.  Geer,  supra.  Cer- 
tainly the  United  States  district  court, 
through  which  the  administration  of  the 
bankrupt  law  of  1867  was  conducted,  would 
upon  the  Inspection  of  the  records  Introduced 
In  this  case  as  evidence,  upon  motion,  order 
a  commissioner  appointed  by  the  court  to  ex- 
ecute a  deed  with  a  seal;  the  defect  in  the 
original  being  merely  technical  and  formal. 
Under  the  circumstances  of  tbe  case,  w« 
think  there  was  no  error  In  the  ruling  of  bis 
honor  that  the  deed  was  sufficient  to  pass 
title. 

Probate  of  the  deed  was  had  In  Buncombe 
county,  and  the  land  was  situated  at  that 
time  In  the  county  of  Macon,  and  afterwardto 
embraced  In  the  territory  of  the  new  coun- 
ty of  Swain,  formed  in  1871.  Pub.  Laws 
1870-71.  c  M.    The  officer  who  took  tbe  pro 
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bate  In  Bancombe  connty  did  not  attach  his 
seal  to  the  certificate,  and,  when  the  registry 
of  Swain  county  was  Introduced  by  the  plain- 
tiff, the  defendant  objected  becaase  the  cer- 
tificate of  the  probate  officer  of  Buncombe 
coTinty  was  not  made  under  that  officer's  seal. 
The  probate  was  dated  May  1,  1869,  and  was 
registered  In  Swain  county  on  September 
16,  1881.  At  neither  date  did  the  laws  re- 
Qnlre  the  certificate  to  be  accompanied  by 
the  seal  of  the  probate  officer.  Acts  1868-69, 
c  64;  Battle's  Revlsal,  c.  85,  {  S;  Holmes 
V.  Marshall,  72   N.  C.  37. 

The  third  and  fourth  questions  for  consid- 
eration can  be  discussed  together:  The  be- 
ginning comer  of  the  tract  of  land  claimed  by 
the  plalnticr  was  the  chief  matter  In  dispute. 
In  Dobson  t.  Flnley,  53  N.  C.  495,  In  the  dis- 
cussion of  the  admissibility  of  evidence'  by 
general  reputation  and  of  hearsay.  Chief  Jns- 
tlce  Pearson,  for  the  court,  said:  "It  is  set- 
tled law  that  both  kinds  of  evidence  are 
competent  evidence  of  private  boundary  In 
this  state."  In  the  latter,  to  wit,  hearsay 
evidence.  It  Is  necessary,  as  a  preliminary 
to  its  admissibility,  to  prove  that  the  person 
whose  statement  It  Is  proposed  to  offer  in 
evidence  Is  dead,— not  on  the  ground  that  the 
fact  of  his  being  dead  gives  any  additional 
force  to  the  credibility  of  his  statement,  but 
on  the  ground  that  if  he  be  alive  he  should 
be  produced  as  a  witness,— whereas  It  is  man- 
ifest that  in  respect  to  evidence  by  reputa- 
tion this  preliminary,  evidence  cannot  arise. 
Shaffer  v.  Gaynor,  117  N.  0. 15,  23  S.  B.  154. 
In  the  case  before  us  his  honor  admitted  the 
testimony  of  two  witnesses  (Cable  and 
Franclts)  as  to  the  beginning  comer  of  the 
plaintiff's  land,  who  got  their  Information 
from  persons  deceased;  the  witness  not  hav- 
ing been  at  the  time  of  receiving  his  informa- 
tion at  or  near  the  boundary  beginning,  but 
25  or  30  miles  away;  that  is,  that  the  corner 
or  the  beginning  was  not  pointed  out  to  the 
witness  by  the  deceased  person.  Those  par- 
ticular witnesses  had  never  afterwards  ac- 
tually Identified  the  boundary  as  fitting  the 
description  given  by  the  deceased  declarant 
Other  witnesses,  however,  testified  that  they 
found  a  tree  at  the  alleged  beginning  comer, 
answering  the  description  given  by  the  de- 
ceased to  the  first  witnesses.  If  the  beginning 
comer  bad  not  been  afterwards  identified, 
then  the  testimony  of  Cable  and  Francks 
would  have  been  inadmissible.  Because  It 
was  afterwards  found,  we  think  It  was  com- 
petent. In  Scoggin  V.  Dalrymple,  52  N.  O. 
46,'  the  court  said:  "The  precise  point  and 
the  only  one  presented  in  the  bill  of  excep- 
tions Is  whether  the  declaration  of  a  deceased 
person  is  admissible  to  establish  a  comer 
tree  which  Is  not  In  view  at  the  time  of  the 
declaration,  but  the  position  of  which  is  de- 
scribed by  the  declarant  so  that  it  is  found 
oy  a  witness."  (Italics  the  writer's.)  The 
testimony  was  held  to  be  admissible.  "The 
'  hearsay  becomes  definite  by  the  aid  of  the 
'.vitness  who,  following  the  direction  given. 


finds  the  tree;  and  while  it  might  be  consid- 
ered as  of  doubtful  admissibility,  disconnect- 
ed from  the  evidence  of  the  living  witness, 
yet,  aided  by  that,  it  seems  to  us  clearly 
competent  We  do  not  wish  to  be  understood 
as  laying  down  a  rule  that  declarations  of 
deceased  persons  as  to  corner  or  Ihie  trees 
not  in  view  would  be  incompetent  That 
might  depend  upon  whether  their  positions 
were  so  defined  by  the  declarant  as  to  make 
it  practicable  to  identify  them  or  prove  their 
location  to  the  satisfaction  of  the  court  and 
Jury.  The  point  before  us  Is  whether  the 
hearsay  evidence  offered,  connected  with  the 
other  testimony  giving  it  definiteness,  was 
properly  left  to  the  Jury;  and  that  only  we 
undertake  to  decide.  The  force  of  the  proof 
would,  of  course,  depend  upon  the  Identifica- 
tion of  the  tree  found  with  the  tree  meant 
by  the  deceased,  which  was  properly  sub- 
mitted as  a  matter  of  fact  we  suppose,  to 
the  Jury."  We  think  that  the  testimony  was 
competent,  although  the  witness  to  whom 
the  declarant  made  his  statement  was  not 
the  witness  who  afterwards  identified  the 
boundary.  It  is  not  so  much  which  witness 
afterwards  found  the  comer,  as  It  is  the  de- 
scription which  the  declarant  gave  of  the 
corner  which  enabled  it  to  be  found. 

His  honor  allowed  two  witnesses  to  testify 
that  by  general  reputation,  the  chestnut  tree 
claimed  by  the  plaintiff  was  the  beginning 
comer.  They  said  they  had  never  heard  any- 
thing about  that  tree  being  the  beginning 
comer  until  after  the  year  1886.  The  land 
was  entered  and  surveyed  In  1860,  and  this 
action  was  commenced  in  1891.  We  are  of 
opinion  that  the  evidence  of  the  witnesses 
on  general  reputation  ought  not  to  have  been 
received,  for  two  reasons:  First  it  was  too 
recent;  and,  second.  It  had  not  attached  ante 
litem  motam.  There  were  only  about  five 
years  elapsing  between  the  time  when  West- 
feldt  went  to  the  comer,  which  he  claimed 
as  the  beginning  corner  of  his  land,  with 
the  entry  taker  of  the  county,  and  a  sur- 
veyor to  identify  and  ascertain  the  begin- 
ning comer,  and  the  commencement  of  this 
action.  Surely,  that  was  too  short  a  time 
in  which  traditionary  or  general  reputation 
evidence  could  be  said  to  attach.  Deaver 
V.  Jones,  119  N.  C.  598,  26  S.  E.  156.  Tradi- 
tion and  general  reputation,  in  common  sense 
and  in  law,  must  mean  that  which  is  de- 
rived from  the  declarations  of  those  who 
lived  or  were  living  at  a  time,  if  not  ancient, 
at  least  comparatively  remote.  It  is  clear 
from  reading  the  whole  evidence  that  the 
plaintiff  did  not  know  in  1886  where  his  lines 
were.  As  we  have  said,  the  land  was  en- 
tered and  surveyed  in  1860.  It  was  then 
surveyed  again  in  1877  by  the  deceased  sur- 
veyor, McDowell.  It  was  surveyed  again  In 
1886,  at  which  time  Westfeldt  a  surveyor, 
and  the  entry  taker  were  unable  to  make 
a  starting  point  in  the  survey,  until  they 
had  sent  back  and  got  McDowell,  who  had 
made  the  survey  in  1877,  to  Join  them.    It 
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was  again  snrreyed  In  1881.  Surely,  tben, 
a  survey  made  by  tbe  plaintiff  in  1886,  in 
which  he  settled  his  own  beginning  point, 
under  all  the  circumstances  shown  in  tbe 
evidence,  ought  not  to  be  allowed  to  ftr  by 
reputation  the  boundaries  of  his  land.  The 
ground  on  which  such  evidence  is  admitted 
at  all  is  that  "the  declarations  are  the  natural 
effusions  of  a  party  who  must  know  the 
truth,  and  who  spealcs  upon  an  occasion  when 
his  mlud  stands  in  an  even  position,  without 
any  temptation  to  exceed  or  fall  short  of  the 
truth."  There  cannot  be  entire  indifference 
in  a  community  about  matters  over  which 
there  is  a  controversy,  for,  as  a  rule,  in  dis- 
putes, men  take  one  side  or  the  other,  and. 
If  they  desire  to  be  entirely  impartial,  they 
may  not  see  facts  through  a  true  medium. 
In  the  first  volume  of  Greenleaf  on  Evidence, 
at  section  132,  the  author  writes  on  this  sub- 
ject: "To  avoid,  therefore,  mischiefs  which 
would  otherwise  result,  all  ex  parte  declara- 
tions, even  though  made  upon  oath,  referring 
to  a  date  subsequent  to  tbe  beginning  of  the 
controversy,  are  rejected.  This  rule  of  evi- 
dence was  familiar  in  the  Roman  law;  but 
the  term  'lis  mota'  was  there  applied  strictly 
to  the  commencement  of  the  action,  and  was 
not  referred  to  an  earlier  period  of  a  con- 
troversy. But  in  our  law  the  term  'lis  mota* 
is  taken  In  the  classical  and  larger  sense  of 
•controversy,*  and  by  lis  mota'  is  understood 
the  commencement  of  the  controversy,  and 
not  tbe  commencement  of  the  suit"  For 
the  error  in  tbe  admission  of  the  evidence  on 
general  reputation  there  must  be  a  new  trial. 

In  tbe  discussion  of  the  case  we  have  felt 
called  upon  to  consider  the  other  questions  in- 
volved in  the  case  on  appeal,  feeling  certain 
that  they  would  be  raised  again  in  the  course 
of  the  next  trial,  and  that  counsel  may  know 
our  views  on  them. 

New  trial. 

(131  N.  c.  796) 

STATE  V.  WISEMAN. 

fSnpreme  Court  of  North  Oaroliua.     Nor.  25, 

IWK.) 

JUSTICES  OT"  THB  PBACB  —  JURISDICTTION  — 
CRIMINAL  ACTION  —  AMOUNT  OP  FINE  —  SU- 
PERIOR COURT-APPBU,ATB  JURISDICTION. 

1.  Const,  art.  4,  $  27,  limits  the  criminal  ju- 
risdiction of  justices  of  tbe  peace  to  cases 
where  the  fine  cannot  exceed  $50.  Acts  1901.  c. 
182,  §  2,  provides  that  the  fine  for  permitting 
stock  to  run  at  large  may  reach  the  sum  of 
$10  per  head.  In  an  action  thereunder  l}efore  a 
jnstice  defendant  was  fined  only  $16,  though 
the  fine  might  have  exceeded  the  constitutional 
limit  Beld,  that  the  justice  had  no  jurisdic- 
tion. 

2.  Where  a  Justice  of  the  peace  had  no  ju- 
risdiction of  a  criminal  case  tried  before  him, 
owing  to  the  amount  Involved,  the  superior 
court  could  acquire  no  jurisdiction  on  appeal. 

Appeal  from  superior  court,  Mitchell  coun- 
ty; Starbnck,  Judge. 

A  criminal  action  against  S  Wiseman  for 
permitting  stock  to  run  at  large  was  dls- 

f  1  Sm  Crlmlaal  Lur,  voL  IS,  Cent.  Dls.  I  STS. 


missed  by  tbe  oonrt,  and  the  sbite  appesls. 
Affirmed. 

The  following  la  the  agreed  statement  of 
facts  on  appeal: 

Since  the  trial  In  the  superior  court,  the 
warrant  and  Judgment  of  the  Justice  of  the 
peace  have  been  misplaced,  and  cannot  be 
found.  The  warrant  upon  which  the  defend- 
ant was  arrested  and  tried  was  drawn  in 
due  form,  under  section  "one,"  chapter  182, 
of  Acts  of  1001,  and  charged  that  defendant 
did  on  May  1,  1902,  willfully  and  intention- 
ally allow  about  10  head  of  bogs  to  run  at 
large  off  his  premises  In  Mitchell  county,  N. 
C.  The  words  in  quotation  are  the  exact 
words  set  out  in  the  warrant  The  body  of 
the  Judgment  rendered  by  the  Justice  of  tbe 
peace,  and  which  was  indorsed  on  tbe  war- 
rant, was  In  words  and  figures  as  foUows: 
"Defendant  found  guilty.  Fined,  for  8  hogs, 
at  $2  per  head,  $16.00.  Costs,  $2.50."  The 
evidence  In  the  superior  court  shows  that  the 
defendant  in  the  month  of  May,  1902,  allow- 
ed 8  hogs  to  run  at  large  at  the  same  time; 
the  hogs  being  in  one  drove  or  gang.  Tbe 
court,  upon  motion,  arrested  the  Judgment 
and  dismissed  the  action  for  want  of  Juris- 
diction, inasmuch  as  the  maximum  fine  tor 
the  offense  charged,  and  for  which  defendant 
was  convicted,  was,  according  to  section  2  of 
said  chapter,  more  than  $50.  The  solicitor 
excepted  and  appealed. 

The  Attorney  General,  for  tbe  State. 

FURCHES,  C.  J.  This  is  a  criminal  ae- 
tlon  commenced  before  a  Justice  of  tbe  peace 
under  chapter  182,  Acts  1901.  The  warrant 
charges  that  the  defendant  allowed  10  hogs 
to  run  at  large  off  his  premises.  In  violation 
of  the  provisions  of  the  first  section  of  said 
act  And  the  second  section  thereof  Is  In  the 
following  language:  "That  any  person  or 
persons  vlolathig  the  provisions  of  section  1 
of  this  act  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  not  less 
than  two  dollars  nor  more  than  ten  dollars 
for  each  and  every  offense,  for  each  head, of 
stock  so  allowed  to  run  at  large."  The  de- 
fendant was  found  guilty  in  the  Justice's 
court  of  allowing  eight  head  of  hogs  to  run 
at  large  off  his  premises  in  violation  of  said 
act,  and  was  fined  $2  for  each  hog,  making 
$16.  The  defendant  appealed  from  this  Judg- 
ment to  the  superior  court,  where  he  was 
again  tried  upon  the  same  warrant,  and  was 
again  found  guilty.  But  tbe  court  arrested 
the  judgment  and  dismissed  the  action  -for 
want  of  Jurisdiction,  and  tbe  state  appealed. 

This  statute  makes  a  violation  of  section  X 
a  misdemeanor,  and  does  not  prescribe  any 
punishment,  except  as  to  each  bog.  But  ar- 
ticle 4,  §  27,  of  the  constitution,  fixes  tbe  Ju- 
risdiction of  Justices  of  the  peace,  and  limits 
It  in  criminal  matters  to  cases  In  which  the 
fine  cannot  exceed  $50,  or  the  Imprisonment 
30  days.  And  under  this  statute  the  fine  la 
limited  to  $10  for  each  hog.    "The  fine  shaO 
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not  exceed  ten  dollars  for  each  hog  so  al- 
lowed to  run  at  large."  And  although  he 
was  only  fined  two  dollars  a  hog,  or  $16  for 
the  eight,  he  might  have  been  fined  as  mncb 
as  $80;  this  being  $30  In  excess  of  his  Ju- 
risdiction. It  Is  therefore  plain  to  see  that 
the  Justice  of  the  peace  did. not  have  Juris- 
diction. 

But  the  state  contends  that  the  superior 
court  had  Jurisdiction  of  the  offense,  and,  the 
case  having  been  carried  to  that  court  by 
appeal,  that  gave  the  superior  court  Juris- 
diction of  this  offense,  and  it  should  have 
proceeded  to  Judgment  This  would  have 
been  so  If  there  had  been  a  bill  sent  In  that 
court,  and  found  "A  true  bill,"  as  in  State 
y.  Neal,  120  N.  G.  618,  27  S.  £.  81,  68  Am. 
St  Bep.  810.  The  Jurisdiction  of  the  supe- 
rior court  would  then  have  arisen  upon  the 
bill  of  indictment  and  not  by  virtue  of  the 
warrant  of  the  Justice  of  the  peace.  The 
Jufitiee  of  the  peace  had  no  Jurisdiction. 
The  warrant  Itself  showed  that  and  ousted 
him  of  Jurisdiction;  and,  as  it  gave  him 
none,  it  could  give  the  superior  court  none. 
While  the  superior  court  has  Jurisdiction  of 
such  violations  of  the  criminal  law  as  that 
charged  against  the  defendant  it  had  no  Ju- 
risdiction over  the  defendant  until  he  was 
properly  before  the  court,  upon  a  bill  found, 
or  by  appeal  from  a  Justice  of  the  peace, 
who  bad  Jurisdiction  to  try  and  punish  the 
defendant  In  cases  where  bills  are  found  In 
the  superior  court  its  Jurisdiction  is  original. 
But  in  cases  of  appeal  from  Justices  of  the 
peace,  Its  Jurisdiction  Is  derivative,  and  it 
has  no  more  or  greater  Jurisdiction  than  the 
Justice  of  the  peace  had;  and,  if  the  Justice 
tiad  none,  the  superior  court  had  none.  It 
was  In  fact  trying  the  defendant  on  a  piece 
of  paper  containing  a  charge  against  him  for 
violating  the  criminal  law  of  the  state,  but 
without  its  I>elng  authorized  by  a  grand  Ju- 
ry or  a  Justice  of  the  peace  having  Jurisdic- 
tion of  the  offense,  and  therefore  not  au- 
thorized to  prefer  the  charge  or  to  try  the 
case,  and  the  appeal  conferred  no  Jurisdic- 
tion on  the  superior  court 

We  see  no  error,  and  the  Judgment  is  af- 
firmed. 


(131  N.  C.  860) 

J.  A-  PAY  ft  BAQAN  00.  t.  OAUSBT  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  25, 
1902.) 

•  PHINCIPAIi  AND  AQISNT— AGENT'S  AUTHOKITT 
— PAYMENT— EVIDENCB-BUFFICIENCT. 

1.  An  agreemeut  by  an  agent  selling  machin- 
ery that  payment  might  be  made  in  lumber  was 
not  binding  on  the  principal,  where  not  ratified. 

2.  In  an  action  on  notes,  evidence  examined, 
and  held  not  to  support  the  defense  of  payment 
in  goods,  under  an  alleged  agreement  with 
plaintiff's  agent 

Appeal  frooi  superior  court  Guilford  coun- 
ty; Shaw,  Judge. 

Action  by  the  J.  A.  Fay  &  Bagan  Company 
against  H.  C  Causey  and  others.    EYom  a 


Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

h.  M.  Scott  for  appellant  J.  A.  Barringer, 
for  appellees. 

MONTGOMERY,  J.  The  execution  of  the 
two  notes  sued  on  was  admitted,  and  pay- 
ment was  set  up  as  a  defense  in  the  answer. 
On  the  trial  the  defendants  undertook  to 
prove  that  payment  was  made  In  lumber. 
The  sale  of  the  machinery  for  which  the  notes 
were  given  in  part  was  made  by  J.  H.  Bur- 
gess, an  agent  The  defendant  Causey  was 
examined  as  a  witness  In  his  own  behalf,  and 
testified  that  he  and  the  agent  agreed  that 
a  part  of  the  purchase  money  (without  stat- 
ing how  much)  might  1>e  paid  in  lumber,  and 
that  about  that  time  a  lot.  of  lumber  was 
shipped  to  Burgess.  That  was  an  agreement 
not  binding  on  the  principal,  unless  it  was 
authorized  by  the  prioclpal;  and  there  was 
no  evidence  tending  to  show  that  such  au- 
thority had  been  given,  or  that  it  had  been 
ratified.  The  witness  said  that  at  the  time 
Burgess  received  the  lumber  he  said  nothing 
about  being  agent  Neither  was  there  any 
evidence  that  any  lumber  was  ever  paid  as 
a  credit  on  the  notes  which  are  the  subject 
of  this  action.  Burgess  did  testify  that  he 
was  authorized  to  receive  payment  of  the 
notes  in  lumber,  but  not  to  sell  In  the  first 
place  for  lumber;  'but  nowhere  does  he  say 
that  he  recedved  anything— lumber  or  mon- 
ey—on these  particular  notes.  He  said  that 
after  he  had  received  the  lumber  he  "account- 
ed to  Mr.  Causey  for  it  and  paid  off  one  or 
two  of  his  notes,  and  gave  them.  I  account- 
ed to  the  company  so  as  to  get  these  papers 
turned  over.  I  received  the  lumber  on  this 
account  for  Eagan  &  Co.  I  got  the  lumber 
as  far  back  as  1892."  So  it  Is  clear  from 
this  witness'  testimony  that  such  of  the  notes 
given  for  the  machinery  (there  were  three), 
and  which  had  been  paid  in  lumber,  were 
turned  over  to  Causey  by  Burgess;  and  as 
the  notes  (two)  sued  on  were  never  in  the 
hands  of  the  defendant  but  in  the  plaintiff's 
possession,  the  payment  of  them  was  not  the 
matter  about  which  the  witness  was  testify- 
ing. The  letters  of  the  defendants,  too,  suih 
port  the  witness  Burgess  on  that  point 

On  the  14th  December,  1892,  several  weeks 
after  the  lumber  had  been  delivered  to  Bur- 
gess, the  defendant  Wall  wrote  to  the  com- 
pany, asking  how  much  vras  due  on  the 
notes,  and  was  informed  that  there  were 
tliree  notes  unpaid,— two  of  $100  each,  and 
one  of  $75.  In  reply  to  the  letter  containing 
that  information,  Wall  wrote  that  there  had 
been  some  trouble  about  some  knives  belong- 
ing to  the  machinery  not  having  been  deliv- 
ered, but  that  if  the  company  would  deduct 
$25  for  the  knives,  there  would  be  no  more 
trouble  about  the  accounts.  But  a  series 
of  letters  from  the  company  to  the  defend- 
ants, of  dates  May  26,  1893,  June  30,  1803, 
and  July  5,  July  8,  and  July  21,  1893,  an 
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sent  to  tilie  defendants,  making  demands  toe 
the  payment  of  tbe  three  notes.  These  let- 
ters also  shoiw  that  the  defendants  were 
claiming  payment  In  lumber  to  Burgess.  On 
A.ngUBt  8d  following,  the  defendants  sent  to 
tbe  plaintiffs  a  check  for  $105.83,  and  asked 
that  the  same  be  placed  to  their  credit  on  the 
machine  bought  from  Burgess;  and  on  Sep- 
tember 15th  following,  they  sent  $11.00,  with 
the  request  to  place  the  same  on  the  machine 
bought  from  Burgess.  The  testimony  of  the 
defendants,  the  correspondence  between 
them  and  the  plaintiffs,  and  the  testimony  of 
Burgess,  all  taken  together,  explain  the  whole 
transaction,  and  sho'w  that  there  la  no  evi- 
dence that  any  payment  was  ever  made  on 
the  two  notes  sued  on,  except  the  credit  of 
$11.G0  on  the  $100  note,  either  In  lumber  or 
In  money.  Tbe  first  Instruction  asked  by 
the  plalntlfCs  ought,  therefore,  to  bare  beeo 
given. 
Srror. 

(131  N.  C.  <34) 

JOYNER  et  al.  T.  STTGO  et  al. 

(Supreme  Court  of  North  Carolina.     Nor.  25, 
1002.) 

DEED  IN  TRUST— RESERVATION  OP  HOME- 
STEAD RIQHTS  —  PROPERTY  CON  VB  TED  — 
MORTGAGE  ON  WIFE'S  LAND-PAYMENT  BY 
HUSBAND— RIGHTS  OP  PARTIES. 

1.  The  mere  fact  that  a  husband  who  had 
united  in  a  mortgage  of  certain  land,  the  legal 
title  of  which  was  held  by  his  wife,  subse- 
quently paid  off  the  entire  indebtedness  himself, 
bis  wife  paying  no  part  thereof,  gave  him  and 
his  heirs  no  right  to  the  land  as  against  the 
wife.     Per  Douglas,  J.,  and  Furches,  C.  J. 

2.  A  deed  of  land  in  trust,  "subject  to  and  re- 
serving, however,  his  [the  grantor's]  homestead 
rights  therein,"  etc.,  passed  the  entire  land,  ex- 
cept $1,000  worth  thereof.  Per  Douglas  and 
Cook,  JJ. 

3.  A  deed  of  land  in  trust,  "subject  to  and 
re.servlng,  however,  bis  [the  grantor's]  home- 
stead rights  therein,"  etc.,  passed  the  entire 
land,  subject  only  to  "a  determinable  exemp- 
tion from  the  payment  of  tiie  homesteader  s 
debts";  and,  npon  the  determination  of  that 
exemption  by  the  latter's  death,  there  was 
nothing  left  for  his  heirs  at  law.  Per  Clark 
and  Montgomery,  JJ. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  J.  H.  Joyner  and  others  against 
Mary  A.  Sugg  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.     Reversed. 

Skinner  &  Whedbee,  for  appellants.  Jar- 
yls  &  Blow  and  Connor  de  Son,  for  appellees. 

DOUGLAS,  J.  Blaney  Joyner  In  1893  ex- 
ecuted a  deed  of  trust  to  Allen  Warren  to 
secure  creditors,  In  which  was  included  the 
land  In  controversy,  which  was  conveyed 
"subject  to  and  reserving,  however,  his  [Bla- 
ney Joyner's]  homestead  rights  therein  as 
secured  by  the  laws  of  North  Carolina." 
After  due  adveiUsement  according  to  tbe 
terms  of  tbe  trust,  the  land  was  sold  "sub- 
ject to  tbe  reserved  homestead  right  of  Bla- 
ney Joyner,"  and  was  bought  by  R.  Li.  Da- 
Tls,  witb  whom  Blaney  Joynw  bad  arran- 


ged that  It  should  be  bougbt  for  his  benefit; 
and  the  deed  thereof  was  made  by  Allen 
Warren,  trustee,  to  said  Davis,  "subject  to 
the  homestead  right  of  Blaney  Joyner,"  and 
coupled  with  a  parol  trust  to  convey  tbe 
same  to  whomsoever  Blaney  Joyner  might 
direct,  and  by  direction  of  Blaney  Joyner 
said  Davis  did 'convey  the  land,  "subject  to 
said  Blaney  Joyner's  homestead  rigbt"  to 
his  wife,  J.  A.  B.  Joyner.  Blaney  Joyner 
and  his  wife  united  In  a  mortgage  to  secure 
said  Davis  the  purchase  money,  which  was 
subsequently  paid  off  entirely  by  Blaney  Joy- 
ner, his  wife  paying  no  part  thereof.  Blaney 
Joyner  died  without  issue,  and  tbe  plaintiffs 
are  his  heirs  at  law.  J.  A.  E.  Joyner  died 
subsequently,  in  1901,  having  devised  tbe 
land  to  her  two  nieces,  the  defendants,  who 
are  In  possession  of  the  premises. 
The  plaintiffs  seek  by  this  action: 

1.  To  establish  that  J.  A.  B.  Joyner  took 
the  land  upon  tbe  parol  agreement  that  she 
would  hold  the  naked  legal  title  for  tbe  use 
of  Blaney  Joyner  in  fee,  and  that  he  hav- 
ing paid  off  the  mortgage  for  the  purchase 
money,  the  plaintiffs,  as  bis  belra,  are  enti- 
tled to  recover  tbe  premises.  But  the  evi- 
dence set  out  In  the  record  shows  no  agree- 
ment, nor  any  acknowledgment  of  a  parol 
trust  by  J.  A.  E.  Joyner.  The  parol  trust 
by  R.  L.  Davis  in  favor  of  Blaney  Joyner 
was  performed  by  his  execution  of  tbe  con- 
veyance to  J.  A.  E.  Joyner  as  directed  by 
Blaney  Joyner.  The  mere  payment  of  the 
purchase  money  by  the  latter  gave  the  plain- 
tiffs no  rights  as  bis  heirs  at  law,  as  against 
his  wife,  to  whom  be  bad  a  right  to  give  tbe 
property,  except  as  to  creditors,  and  tbe 
creditors  are  all  paid  off. 

2.  The  plaintiffs  contend  that.  If  tfaey  can- 
not establish  tbe  parol  trust,  the  original 
deed  In  trust  to  Allen  Warren,  "subject  to  tbe 
homestead  right"  of  Blaney  Joyner,  Is  void 
for  uncertainty  In  both  the  quantity  and 
quality  of  tbe  estate,  or  at  least  the  reserva- 
tion Included  tbe  reversion  of  tbe  homestead, 
the  wife  not  having  Joined  In  .the  deed,  and 
that,  Blaney  Joyner  being  dead,  the  plain- 
tiffs, as  his  heirs,  can  recover  the  land  once 
covered  by  his  homestead,  or  which  would 
have  been  so  covered  If  It  bad  ever 'been 
actually  allotted. 

We  may  as  well  frankly  say  that  we  find 
it  Impossible  to  fully  reconcile  all  tbe  deci- 
sions of  this  court  upon  tbe  subject  We  will 
not  try  to  do  so,  but  will  attempt  simply  to 
present  those  principles  necessary  for  the 
determination  of  this  case  in  the  view  we 
take  of  It  This  Is  the  first  time  that  this 
question  has  come  dlrectiy  before  this  court 
as  now  constituted.  We  do  not  regard  the 
case  of  WUliams  v.  Scott,  122  N.  C.  545,  2» 
S.  E.  877.  as  db%ctiy  affecting  the  case  at 
bar.  In  that  case  tbe  homesteader  neither 
sold  nor  attempted  to  sell  the  so-called  rever- 
sion of  the  homestead.  It  was  sold  In  bank- 
ruptcy proceedings,  and,  referring  thereto, 
this  court  says  on  page  548,  122  N.  O.,  and 
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page  878,  29  8.  BL:  "The  decree  of  the  dis- 
trict conrt  ordering  a  sale  of  tlie  reversionary 
interest  in  the  land,  not  having  been  appeal- 
ed from  by  the  bankrupt,  conclnded  him,  and 
blnda  the  defendants,  who  claim  under  him, 
and  are  privies  in  blood  and  estate."  Again 
the  conrt  says  In  the  sentence  immediately 
preceding:  "It  [the  decree]  was  not  open  to 
collateral  attack,  and  the  decision  of  the  dis- 
trict court  In  the  matter,  where  'It  had  sole 
Jurisdiction,  was  and  Is  binding  on  our 
courts."  This  was  the  law  of  that  case.  Our 
earlier  decisions  seem  based  upon  the  Idea 
that  the  homestead  is  an  estate.  This  is 
apparent  from  the  very  sentence  quoted  from 
Jenkins  v.  Bohbltt,  77  N.  C.  385,  upon  which 
the  defendants  rely,  and  in  which  Judge 
Pearson  repeatedly  uses  the  terms  "home- 
stead estate"  and  "estate  in  reversion."  An- 
other quotation  is  as  follows:  "But  a  sale 
by  the  owner  of  a  homestead  of  his  estate 
in  reversion  stands  as  at  common  law,  and 
the  owner  has  full  power  to  sell  It"  With 
the  highest  respect  for  the  great  chief  jus- 
tice, who  evidently  regarded  the  homestead 
as  a  particular  estate  carved  out  of  the  fee, 
we  are  unable  to  find  that  the  "homestead 
estate"  had  any  standing  at  common  law. 
.  If  an  estate  at  all,  It  would  seem  to  be  a 
life  estate  In  the  homesteader,  with  a  con- 
tingent remainder  for  an  uncertain  term  of 
years  to  his  children,  and  an  ultimate  re- 
mainder or  reversion  back  to  himself  If  the 
land  remains  unsold,  or  to  his  grantee  If  sold. 
One  thing,  at  least,  seems  clear:  A  home-, 
stead  is  either  an  estate,  or  It  is  not  an  es 
tate.  If  it  is  not  an  estate  lu  itself,  but  is 
merely  "a  quality  annexed  to  land,  whereby 
an  estate  is  exempt  from  sale  under  execu- 
tion for  debt"  as  was  said  In  Littlejohn's 
Case,  77  N.  C.  879,  then  there  must  be  some 
estate  to  support  the  exemption.  A  naked 
right  of  exemption  is  worthless,  unless  the 
debtor  haA  some  property  that  he  can  retain 
under  the  exemption,  and  he  cannot  retain 
that  whlCii  he  does  not  possess.  This  ex- 
emption gives  him  nothing,  but  simply  keeps 
that  which  be  already  has  from  being  taken 
away  from  him.  The  idea  that  the  home- 
stead exemption  was  an  estate  has  been  long 
since  abandoned.  The  theory  now  of  nnl- 
TCTsal  acceptance  was  first  clearly  enunciat- 
ed by  Bynum,  J.,  speaking  for  the  court  in 
Bank  V.  Green,  78  N.  C.  247,  where  he  says, 
beginning  on  page  252:  "There  is  some  mis- 
conception as  to  the  nature  of  the  homestead 
law.  The  homestead  Is  not  the  creation  of 
any  new  estate,  vesting  in  the  ovraer  new 
rights  of  property.  His  dominion  and  power 
of  disposition  over  it  are  precisely  the  same 
after  as  before  the  assignment  of  homestead. 
The  law  Is  aimed  at  the  creditor  only,  and 
it  is  upon  him  that  all  the  restrictions  are 
Imposed,  and  the  extent  of  these  restrictions 
Is  the  measure  of  the  privileges  secured  to 
the  debtor;  and  these  restrictions  Imposed  on 
the  creditor  are  that,  In  seeking  satisfaction 
of  tafs  debt  he  shall  leave  to  the  debtor,  un- 


touched, ISOO  of  bis  personal  and  $1,000  of 
his  real  estate.  *  *  *  The  homestead  has 
been  called  a  'determinable  fee,'  but  as  we 
have  seen  that  no  new  estate  has  been  con- 
ferred upon  the  owner,  and  no  limitation  up- 
on his  old  estate  imposed,  it  Is  obvious  that 
it  would  be  more  correct  to  say  that  there  is 
conferred  upon  him  a  determinable  exemp- 
tion from  the  payment  of  his  debts  in  re- 
spect to  the  particular  property  allotted  to 
him," 

It  is  needless  to  cite  the  numerous  cases 
in  approval.  A  brief  quotation  from  one  or 
two  will  be  sufficient:  in  Simpson  v.  Wal- 
lace, 83  N.  G.  477,  the  court  says:  "The  as- 
signment of  a  homestead  creates  no  new  es- 
tate in  the  exempted  land.  It  simply  ascer- 
tains and  sets  apart  a  portion  of  what  the 
debtor  owns,  of  limited  value,  and  relieves  it 
of  liability  for  bis  debts  during  a  specified 
period,  leaving  In  htm  the  estate  already  pos- 
sessed imiippaired."  In  Maikham  v.  Hicks, 
00  N.  C.  204.  this  court  says:  "The  argument 
in  support  of  this  contention  [that  the  sher- 
iff could  sell  the  land  subject  to  the  home- 
stead exemption]  proceeds  upon  the  miscon- 
ception that  there  Is  a  divided  estate  In  the 
debtor,  produced  by  the  separation  and  set- 
ting apart  of  the  exempt  from'  the  remaining 
land;  one  enduring  for  his  own  life,  and  pro- 
longed for  the  benefit  of  his  wife  and  minor 
children;  the  other,  the  residue  of  his  pre 
vlous  estate.''  The  court  then  held,  citing 
with  approval  Bank  v.  Green,  supra,  that  the 
estate  cannot  be  so  divided,  and  that  the 
sheriff  cannot  sell  the  reversion  even  in  the 
absence  of  statutory  prohibition.  Therefore 
it  is  not  an  estate.  We  cannot  have  a  shad- 
ow without  something  to  cast  the  shadow. 
Neither  can  we  have  a  quality  of  exemption 
without  something  to  be  exempted. 

Some  confusion  may  have  arisen  from  the 
indiscriminate  use  of  the  word  "homestead" 
as  applying  either  to  the  right  of  exemption 
or  the  land  exempted.  As  used  in  the  con- 
stitution, it  is  evident  that  the  homestead 
Is  the  land  Itself.  The  homestead  right  is 
the  right  to  hold  and  use  the  land  free  from 
execution  for  debt  In  other  words,  the 
homestead  la  the  land  itself,  the  homestead 
right  Is  the  right  of  the  owner  to  hold  the 
land  exempt  from  execution,  while  the  home- 
stead exemption  is  a  quality  attached  to  the 
land  by  virtue  of  said  right  The  home- 
stead right  may  exist  as  a  pure  abstraction, 
but  there  can  be  neither  homestead  nor  ex- 
emption without  the  land.  While  the  exemp- 
tion follows  from  the  homestead  right,  it 
seems  that  when  once  attached  it  follows  the 
land  Into  the  hands  of  the  purchaser,  while 
the  homestead  right  remains  in  the  vendor. 
This  is  no  longer  an  open  question.  So, 
whatever  doubts  some  of  us  might  have  as 
to  its  logical  correctness  must  yield  to  what 
has  become  a  rule  of  property.  Stare  deci- 
sis. In  any  event  It  Is  not  Involved  in  this 
case.  For  the  homestead  right  to  be  of  any 
benefit  to  a  man.  It  Is  evident  be  must  own 


Digitized  by  V^OOQIC 


«2  SODTHBASTBBN  BSFOBTBB. 


(N-a 


■ome  estate  In  land  to  which  It  can  apply. 
This  la  clearly  the  meaning  of  the  constltn- 
tlon.  In  article  10,  §  2,  It  says:  "Bvery 
homestead  and  the  dwellings  and  bnlldlnga 
used  therewith,  not  exceeding  In  valne  one 
tboosand  dollars,  to  be  selected  by  the  owner 
thereof  or  in  lien  thereof  •  •  •  any  lot 
in  a  oity  *  •*  owmi  aai  ooo  u pied  by 
any  resident  of  this  state  •  •  •  shall  be 
exempt  from  sale  under  execution.  •  •  •" 
And  again.  In  section  3,  It  says:  "The  home- 
stead, after  the  death  of  the  ovmer  thereof, 
shall  be  exempt,"  etc.  And  in  section  6  It 
says:  '^  the  owner  of  a  homestead  die," 
etc.  (The  italics  are  ours.)  Section  8  pro- 
vides how  the  owner  of  a  homestead  may 
sell.  Tliroughont  this  entire  article  appears 
an  Inseparable  connection  between  owner- 
ship and  exemption. 

The  assignment  of  the  homestead  adds 
nothing  to  the  owner's  title.  It  merely  lo- 
cates that  part  of  his  land  which  is  exempt, 
and  which  he  continues  to  hold  under  his 
former  title.  We  do  not  see  how  he  can  sell 
his  land,  and  retain  a  mere  quality  annexed 
to  the  land.  We  do  not  say  that  he  cannot 
by  a  proper  deed  convey  his  land,  with  a 
reservation  to  .himself  of  a  life  estate.  This 
would  be,  in  effect,  the  conveyance  of  the 
remainder  after  the  life  estate.  Ferhai»  he 
could  further  extend  his  reservation  for  the 
life  of  his  wife  and  the  minority  of  his  chil- 
dren, but  none  of  these  questions  is  involved 
In  this  case.  The  deed  of  trust  to  secure 
creditors,  under  consideration,  expressly 
states  that  the  land  in  controversy  is  con- 
veyed "subject  to  and  reserving,  however, 
bis  [Blaney  Joyner's]  homestead  rights  there- 
in as  secured  by  the  laws  of  North  Carolina." 
He  does  not  pretend  to  convey  the  so-called 
reversion  of  his  homestead.  On  the  contrary, 
he  expressly  reserves  all  that  the  law  would 
allot  to  him  as  a  homestead  if  he  had  made 
no  deed.  The  object  of  an  assignment  for 
the  benefit  of  creditors  is  not  to  give  the 
creditors  the  right  to  resort  to  the  land  for 
the  payment  of  their  debts,  as  that  right  they 
already  have,  or  can  obtain  by  means  of  a 
Judgment  Its  object  is  to  prevent  the  lien  of 
subsequent  Judgments,  and  to  regulate  the 
distribution  of  his  assets,  either  by  prefer- 
ring such  creditors  as  he  wishes,  or  prevent- 
ing any  preference.  Assignments  are  usual- 
ly made  In  an  emergency,  when  there  is  no 
time  to  lay  off  the  homestead.  All  that  the 
debtor  can  do  is  to  reserve  the  homestead 
right  allowed  by  law.  What  is  that  right? 
This  court  has  said  in  Banl^  v.  Green,  supra, 
that  it  Is  a  "restriction  imposed  on  the  cred- 
itor, •  *  •  that  in  seeking  satisfaction 
for  his  debt  he  shall  leave  to  the  debtor  vn- 
touched  five  hundred  dollars  of  his  personal 
and  one  thousand  dollars  of  his  real  estate." 
This  court  has  said  in  Simpson  v.  Wallace, 
supra,  that  It  "leaves  in  him  the  estate  al- 
ready possessed,  unbnpalred."  It  is  held  that 
the  reversion  of  the  homestead  cannot  be 
sold  under  execution,   because  there  is  no 


reversion.  Markham  t.  Hlclcs,  supra.  In 
fact,  no  part  of  the  land  can  be  sold  under 
execution  until  the  homestead  is  laid  off. 
Upon  such  allotment  the  homestead— the  land 
itself— is  stlU  held  by  the  owner  under  his 
former  title,  and  cannot  be  touched;  that  is, 
interfered  with  in  any  manner.  The  sale 
of  the  fee  in  reversion  would,  of  course,  in- 
terfere with  it,  and  would  seriously  impair 
the  homesteader's  forma-  estate.  If  he  owns 
the  land  in  fee,  he  Is  entitled  to  any  rise  in 
value,  subject  to  the  liens.  A  thousand  dol- 
lars' worth  of  land  near  one  of  our  growing 
towns  may  In  a  few  years  become  so  valur 
able  as  to  pay  off  all  incumbrances  and  leave 
a  handsome  surplus.  But  if  the  reversion 
has  been  sold,  he  has  no  incentive  to  improve 
the  property  or  render  it  more  salable,  as  the 
result  of  his  labor  and  thrift  would  go  to  the 
speculator,  who  i)erhaps  has  bought  the  fee 
for  a  nominal  price.  Therefore  not  only  the 
letter  of  the  constitution  and  the  decisions 
of  this  court,  but  public  policy,  favor  the 
retention  of  the  title  in  the  man  who  alone 
can  develop  the  property. 

When  Blaney  Joyner,  in  execntlng  his  deed 
In  trust,  reserved  his  homestead  rights,  he 
reserved  $1,000  worth  of  the  land.  Assum- 
ing the  land  to  be  worth  $4,000,  In  legal  ef- 
fect he  conveyed  to  the  trustee  only  three- 
fourths  of  the  land,  reserving  to  himself  a 
fourth  undivided  interest,  to  which  he  re- 
tained the  legal  title.  To  that  extent  be  was 
a  tenant  in  common  with  the  trustee.  This 
.unity  of  possession  could  have  been  severed 
by  the  assignment  of  the  homestead,  which 
would  have  been  equivalent  to  partition. 
This  the  trustee  does  not  seem  to  have  done, 
as  he  sold  the  land  in  its  entirety,  bnt  he 
could  not  convey  any  greater  title  than  he 
held.  Therefore  the  undivided  fourth  Interest 
remained  in  Blaney  Joyner,  as  it  would  have 
done  in  the  case  of  any  other  tenant  in  com- 
mon. Under  the  facts  as  developed  In  tUa 
case,  we  are  of  opinion  that  the  plaintiffs,  as 
heirs  at  law  of  Blaney  Joyner,  are  the  own- 
ers of  an  Interest  in  the  land  in  controversy 
of  the  value  of  $1,000,  to  be  estimated  as  of 
the  time  of  the  execution  of  the  deed  of 
trust  by  Blaney  Joyner  to  Allen  Warren. 
We  are  further  of  opinion  that  the  remainder 
of  said  land  passed  by  said  deed  from  said 
Joyner  to  said  Warren,  and  from  him  to  Mra. 
Joyner,  by  whom  it  was  devised  to  the  de- 
fendants. 

Error. 

PTTRCHES,  0.  J.  (concurring).  On  the  Bth 
day  of  September,  1893,  Blaney  Joyner  made 
and  executed  a  deed  of  trust  to  one  Allen 
Warren  upon  the  land  in  controversy,  con- 
taining about  450  acres,  and  worth,  according 
to  the  evidence,  somewhere  about  $4,000. 
Blaney  at  the  time  of  making  the  trust  was  a 
married  man;  Jackey  Ann  Eliza  Joyner  being 
his  wife,  who  did  not  Join  in  the  making  of 
said  deed  of  trust,  and  never  signed  or  ac- 
knowledged the  execution  tiiereof.    Tbla  land 
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was  afterwards  sold  tmdw  the  deed  of  trust 
by  tbe  tmstee  tbereln  named,  and  was  bougbt 
by  one  Davis  In  trust  for  Blaney,  who,  at 
the  Instance  of  Blaney,  conveyed  the  same  to 
J.  A.  B.  Joyner,  and  she  and  her  hushand, 
Blaney,  Joined  in  a  mortgage  to  said  Davis  to 
secure  the  purchase  money.  Blaney  did  not 
live  long  after  this  transaction,  and  since  then 
tbe  said  J.  A.  B.  Joyner  has  died,  leaving  a 
last  will  and  testament,  devising  said  land 
to  tbe  defendants,  who  are  her  nieces;  nei- 
ther she  nor  said  Blaney  leaving  children  or 
lineal  descendants  surviving  them.  The  debt 
secured  by  the  mortgage  of  Blaney  and  wife 
to  Davis  has  been  paid,  mostly  before  the 
death  of  Blaney,  and  the  residue  before  the 
death  of  Jackey  Ann  Eliza.  The  deed  in 
tmst  to  Warren  was  In  form  a  deed  in  fee 
simple,  with  this  provision:  "Subject  to  the 
homestead  exemption  of  Blaney  Joyner." 
The  plaintiffs  are  the  heirs  at  law  of  Blaney 
Joyner,  and  claim  that  as  said  land,  before 
the  deed  to  Warren,  belonged  to  Blaney,  and 
as  said  deed  conveyed  nothing,  the  land  be- 
longed to  Blaney  at  the  time  of  his  death,  at 
which  time  it  descended  to  them;  and  this  ac- 
tion Is  brought  to  recover  possession  thereof. 

The  plaintiffs  claim,  first,  that  Davis  bought 
the  land  for  Blaney  at  the  trust  sale  of  War- 
ren, and  therefore  held  the  same  in  trust  for 
blm.  I  do  not  think  this  Is  denied  by  the  de- 
fendants, but  they  say  that  said  trust  was 
discharged  when  Davis  made  the  deed  to  J. 
A.  B.  Joyner  at  the  request  and  direction  of 
Blaney;  and  no  new  trust  was  declared  when 
this  deed  was  made,  nor  when  the  mortgage 
was  made  back  to  Davis  to  secure  the  pur- 
chase money  he  bad  paid  for  the  land  at  the 
trust  sale  made  by  Warren.  I  agree  with  the 
contention  of  the  defendants,  and  with  the 
opinion  of  the  court,  as  to  this  transaction  be- 
tween Davis  and  Mrs.  Joyner. 

But  as  to  the  other  point  presented  by  the 
case  on  appeal,— as  to  whether  the  deed  of 
trust  from  Blaney  to  Allen  Warren  conveyed 
tbe  land  therein  named,  and  now  in  contro- 
versy,—I  dlfCer  from  the  opinion  of  the  court 
In  my  opinion,  Blaney  could  not  convey  this 
land  without  the  Joinder  of  his  wife,  and  the 
fact  that  be  Inserted  the  following  clause  in 
said  deed  of  trust:  "Reserving,  however,  his 
homestead  right  therein  as  secured  by  the  laws 
of  North  Carolina,"— makes  no  dlflerence  in 
tbe  right  of  said  Blaney  to  make  said  convey- 
ance. This  consideration  of  the  case  involves 
tbe  much-discussed  question  of  tbe  homestead, 
—so  much  discussed  in  Thomas  v.  Fulford, 
117  N.  C.  687,  23  S.  B.  636.  The  court  dif- 
fered so  much  In  Its  views  at  that  time— 
every  member  of  tbe  conrt  filing  a  separate 
opinion,  which  my  friend  Col.  Edwards  styled 
"five  dissenting  opinions  in  one  case"— that  I 
was  in  hopes  it  would  not  return  to  trouble 
tbe  court  again,  at  least  while  I  was  a  mem- 
ber thereof.  But  it  is  here,  and  I  must  meet 
It  with  tbe  l>est  thought  I  am  able  to  give  it 

Where  a  question  has  been  "settled,"  if  a 
question  can  become  settled,- that  is,  where 


a  question  has  received  for  a  considerable 
length  of  time  a  uniform  construction,— It  Is 
often  better  not  to  disturb  It  even  if  errone- 
ous. Stare  decisis.  But  this  question  was 
not  considered  settled  In  Hughes  v.  Hodges, 
102  N.  C.  236,  9  S.  B.  437,  which  was  by  a 
divided  court,  and  which  overruled  and  con- 
strued away  many  of  the  former  opinions  of 
this  conrt  It  was  not  considered  settled  In 
Vanstory  t.  Thornton,  112  N.  C.  196,  17  S.  E. 
606,  34  Am.  St  Rep.  483,  which  was  by  a 
divided  court  and  overruled  a  good  portion 
of  Hughes  V.  Hodges  and  many  other  deci- 
sions. It  was  certainly  not  settled  in  Thomas 
V.  Fulford,  117  N.  C.  667,  23  S.  E.  635,  which 
settled  nothing,  except  the  rights  of  the  par- 
ties to  that  action;  and  there  has  been  noth; 
Ing  since  Thomas  y.  Fulford  to  settle  it  I 
know  it  Is  claimed  in  the  opinion  of  the  court 
that  It  is  settled  by  Jenkins  v.  Bobbltt  77  N. 
C.  385,  and  Williams  v.  Scott  122  N.  C.  548, 
29  S.  E.  877.  But  upon  an  examination  of 
those  cases,  I  am  satisfied  It  will  be  found 
they  do  not  do  so.  It  is  -known  to  every  law- 
yer who  has  any  practice  In  bankruptcy  that 
when  tbe  bankrupt  claimed  his  homestead  the 
federal  court  held  that  the  homestead  did  not 
pass  to  tbe  register  by  the  adjudication,  nor 
to  the  assignee  by  bis  general  assignment 
and  he  could  not  sell  It  under  said  assign- 
ment But  upon  a  petition  filed  in  the  cause 
by  creditors,  where  the  bankrupt  was  a  party, 
tbe  court  unless  cause  was  shown  to  the 
contrary,  would  decree  a  sale  of  the  reversion, 
and  appoint  a  commissioner  (who  was  usual- 
ly the  assignee)  to  make  sale  of  the  rever- 
sion, subject  to  the  homestead  right  under  the 
state  law,  and  to  report  said  sale  to  court' 
This  was  the  kind  of  sale  at  which  the  plain- 
tiff bought  In  Williams  v.  Scott.  A  sale 
made  under  a  decree  of  the  federal  court  to 
which  the  homesteader  was  a  party,  is  claim- 
ed as  a  precedent,  and  as  settling  the  case 
now  nnder  consideration.  But  it  does  not  do 
so,  and  has  no  application  to  this  case;  and 
our  court  has  decided  the  same  thing,  in  prin- 
ciple. Minor  children  are  entitled  to  a  home- 
stead, but  this  court  has  held  that  in  an  ap- 
plication to  sell  real  estate  for  assets  by  the 
personal  representative,  where  the  minors  are 
properly  made  parties  to  such  application,  and 
make  no  defense,  and  a  decree  of  sale  is  en- 
tered against  them,  and  the  land  sold,  they 
are  estopped  from  afterwards  claiming  a 
homestead. 

This  brings  me  to  a  consideration  of  the 
main  question, — did  the  trust  deed  of  Blaney 
Joyner  to  AUen  Warren  convey  the  estate 
In  the  land  in  controversy,  no  homestead 
having  ever  been  laid  off  or  allotted  to  him 
or  his  wife,  and  his  wife  not  having  Joined 
him  in  the  deed?  It  seems  to  me  that  If  it 
were  not  for  tbe  many  conflicting  opinions  as 
to  whether  it  does  or  not  there  would  be  but 
little  trouble  about  it  If  article  10,  §  8,  of 
the  constitution,  which  says,  "Nothing  con- 
tained in  the  foregoing  sections  of  this  arti- 
cle shall  operate  to  prevent  tbe  owner  of  a 
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homestead  from  disposing  of  tbe  same  by 
deed,  but  no  deed  made  by  tbe  owner  of  a 
homestead  shall  be  valid  without  the  volun- 
tary signature  and  assent  of  his  wife,  signi- 
fied on  her  private  examination  according 
to  law"— I  say,  If  this  section  of  the  con- 
stitution was  now  to  be  construed  for  the 
first  time,  in  my  opinion  It  would  be  held 
that  in  such  cases  as  this  the  wife  should 
Join  In  the  deed,  or  It  would  be  invalid. 
The  constitution  says  It  shall  "be  void"  if  she 
does  not  sign  the  deed,  and  Is  not  privately 
examined.  And  the  trouble  arises  now  from 
the  fact  that  the  court  has  undertaken  to 
construe  the  plain  words  of  the  constitution, 
which  were  so  plain  that  they  were  not  sus- 
ceptible of  construction.  Until  the  home- 
stead Is'  laid  off  and  allotted,  all  the  lands 
the  debtor  owns  are,  In  law,  his  homestead, 
and  are  protected  from  sale  by  this  provision 
of  the  constitution,  which  Is  self-executing. 
The  allotment  is  not  to  create  the  home- 
stead,—this  1b  done  by  the  constitution,- but 
to  restrict  and  define  its  location  and  bound- 
ary, If  the  homesteader  owns  more  than 
$1,000  worth  of  land.  But  no  sale  of  any 
part  of  It  can  be  made  by  creditors  until 
this  allotment  Is  made.  These  propositions 
are  so  well  established  that  I  do  not  incum- 
ber the  opinion  with  a  citation  of  authorities. 
No  homestead  had  been  laid  off  here,  and, 
until  that  was  done,  every  part  of  Blaney 
Joyner's  land  was  his  homestead;  and  any 
deed  of  his  attempting  to  convey  It  without 
his  wife's  Joining  him  was,  in  the  language 
of  the  constitution,  void.  This  argument  has 
not,  and  cannot.  It  seems  to  me,  be  answered. 
But  It  is  attempted  to  be  answered  by  say- 
ing that,  in  the  deed  of  trust  to  Warren, 
Blaney  reserved  his  homestead  right  under 
tbe  constitution  and  laws  of  North  Carolina. 
What  were  these  rights,  and  where  was  the 
homestead?  It  has  never  been  laid  off  and 
located,  and  if  his  deed  was  valid  to  convey 
the  fee-simple  estate  in  the  whole  tract,  as  is 
claimed  in  the  opinion  of  the  court,  such 
reservation  was  void,  as  it  was  reserving  the 
right  to  have  a  homestead  located  on  War- 
ren's land.  This  he  could  not  do.  Section 
2,  art  10,  of  the  constitution,  provides  that 
the  "owner"  of  the  land  shall  select  the 
homestead,  when  his  land  is  worth  more 
than  $1,000;  that  he  shall  be  a  resident  of 
the  state,  and  the  "owner  and  occupier"  of 
the  land  so  allotted  to  him  as  a  homestead. 
So,  It  is  seen,  If  Blaney's  deed  to  Warren 
was  valid,  and  carried  the  title  to  Warren, 
Blaney  had  no  land  oat  of  which  he  could 
have  a  homestead.  If  the  homestead  had 
been  laid  ott  and  located  by  metes  and 
bounds,  his  deed  to  Warren  would  have  prob- 
ably conveyed  the  estate  outside  the  home- 
stead boundary,  for  the  reason  that  the 
homestead  had  been  located,  and  Mrs.  Joyner 
had  no  homestead  Interest  in  the  land  out- 
side tbe  homestead  boundary.  See  my  opin- 
'^n  to  Thomas  v.  Fulford,  117  N.  C.  667,  23 
B.  636.    If  Blaney's  homestead  had  been 


laid  off  and  assigned  to  him  before  the  deed 
to  Warren,  and  It  had  contained  no  reserva- 
tion, would  It  be  contended  that  his  deed,  in 
which  his  wife  did  not  Join,  would  have  con- 
veyed this  allotted  homestead?  And  If  not, 
how  can  It  be  contended  that  It  ccmveyed 
the  whole  tract  before  the  homestead  was 
laid  ott,  when  the  whole  tract  was  his  home- 
stead until  It  was  reduced  by  assigning  him 
a  part  of  It,  less  than  the  whole? 

But  It  Is  contended  in  the  opinion  that  It 
Is  settled  by  the  decisions  of  this  court  that 
the  deed  from  Blaney  to  Warren  was  a  valid 
deed,  and  conveyed  the  title  to  Warren.  Aa 
to  this  proposition  I  dissent.  The  earlier  de- 
cisions of  this  court  npon  the  subject  of 
homestead,  made  soon  after  the  constitution 
of  1S68,  are  full  of  Iniaccuracies,  as  the  more 
recent  decisions  will  show.  In  the  early  de- 
cisions it  will  be  seen  that  the  homestead 
was  treated  as  an  "estate,"  and  that  part 
that  remained  after  the  determination  of 
the  homestead  was  treated  as  a  remainder. 
But  this  doctrine  has  long  since  been  aban- 
doned. In  Bank  v.  Green,  Bynnm,  J.,  et- 
ploded  this  doctrine,  and  showed  that  it  was 
no  estate  of  any  kind,  but  only  a  determina- 
ble exemption  from  sale  under  execution. 
This  was  approved  in  Markham  v.  Hicks,  90 
N.  C.  204,  and  numerous  other  cases  since, 
until  it  has  become  the  settled '  doctrine  In 
this  court  This  is  a  very  lmi>ortant  modifi- 
cation of  the  law  of  homestead.  Under  the 
doctrine,  treating  it  as  an  estate  witii  a  re- 
mainder over.  It  was  logical  to  hold  that  the 
"reversion,"  as  it  was  generally  called,  ooold 
be  sold  under  execution  or  by  the  homestead- 
er without  selling  his  particular  estate  called 
the  homestead,  or  to  sell  tbe  fee,  subject 
to  tils  homestead  estate,  without  his  wife's 
joining  with  him  in  the  conveyance,  as  the 
homestead  estate  was  not  affected  by  such 
sale.  'It  was  then  treated  as  an  estate  that 
the  homesteader  had  acquired,  distinct  from 
the  original  estate,  and  was  treated  as  a  new 
estate,  as  an  estate  in  dower  or  curtesy  la 
treated.  Under  that  ruling  of  the  court,  it 
became  necessary  to  pass  the  act  of  1870 
to  prevent  the  sale  of  the  remainder  or 
"reversion,"  as  it  was  generally  called.  This 
act  to  prevent  sales  of  the  "reversion"  was 
not  brought  forward  In  the  Oode  of  18S3, 
and  aU  acts  not  brought  forward  In  that 
compllatlmi  -were  repealed.  And  creditors 
commenced  to  enforce  their  executions 
against  tbe  reversions.  But  in  Markham  t. 
Hicks,  90  N.  C.  204,  which  was  after  the  re- 
peal of  the  act  of  1870,  the  court  held  that 
under  the  new  doctrine  the  homestead  was 
not  an  estate,  bnt  only  an  exemption,  and 
the  estate  and  the  homestead  were  bnt  one 
entirety,  and  the  "reversion,"  as  It  was  call- 
ed, could  not  be  sold.  And  while  the  court 
recognizes  that  the  homestead  is  not  an  es- 
tate. It  seems  to  me  that.  It  fails  to  recognize 
the  results  that  follow  from  this  change  in 
its  opinion.  It  would  make  but  little  ditfer- 
ence  whether  It  was  called  an  "estate"  or 
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an  "ezemptton,"  If  they  were  both  the  same 
in  all  except  tbe  name.  So  it  will  not  be  safe 
to  pat  a  decision  upon  ttiese  early  decisions 
without  considering  the  fact  that  when  they 
were  made  the  homestead  was  considered 
an  estate,  but  is  now  considered  only  an 
exemption,  and  a  part  of  the  entire  estate, 
and  cannot  be  sold,  although  the  act  of  1870 
has  been  repealed.  Markham  t.  Hides,  su- 
pra. We  are  so  often  influenced  by  a  com- 
parison of  cases  which  are  not  analogous 
to  the  one  under  consideration,  and  when 
we  are,  it  is  llieely  to  lead  us  into  error.  So 
it  will  not  do  to  compare  the  homestead  with 
dower,  and  reason  from  the  analogy.  Dower 
Is  an  estate  given  to  the  wife,  and  under 
the  act  of  1867,  establishing  the  common- 
law  right  of  dower  In  this  state,  gives  to  the 
wife  one-third  of  all  the  lands  of  which  the 
husband  was  seised  during  coverture,  while 
the  homestead  is  not  an  estate,  and  can  only, 
be  claimed  by  the  owner  of  the  land.  But 
the  opinion  of  the  court  says,  "The  question 
Is  settled  that  the  deed  to  Warren  passed 
the  title,"  and  cites  Jenkins  v.  Bobbitt,  77 
N.  0.  385;  Hinsdale  v.  Williams,  76  N.  a 
430;  Murphy  v.  McXeiU,  82  N.  C.  223;  Castle- 
bury  V.  Maynard,  95  N.  C.  281;  Jones  T. 
Britten,  102  N.  C.  184,  9  S.  E.  654,  4  L.  R.  A. 
178;  Hughes  v.  Hodges,  102  N.  C.  260,  9  S. 
E.  437:  Vanstory  v.  Thornton,  112  N.  C.  208, 
17  S.  a  5C«,  34  Am.  St  Rep.  483;  Thomas 
V.  Fulford,  117  N.  C.  667,  23  S.  B.  635;  and 
Williams  v.  Scott,  122  N.  C.  548,  29  S.  B.  877. 
I  have  already  commented  on  Thomas  v. 
Fulford  and  Williams  v.  Scott  Jenkina  Y. 
Bobbitt,  and  Bruce  v.  Strlcliland,  81  N.  0. 
267,  are  cases  where  the  marriage  took  place 
and  the  land  was  bought  before  the  consti- 
tution of  1868,  and  fell  under  Sutton  ▼.  Aa- 
kew,  66  N.  C.  172,  8  Am.  Kep.  500.  Murphy 
V.  McXein  is  put  on  Jenkins  v.  Bobbitt 
Jenkins  v.  Bobbitt  is  one  of  the  cases  most 
strongly  relied  on  by  the  court  as  settling 
the  opinion  of  the  court  In  this  case.  But 
It  does  not,  as  I  think.  It  falls  under  the 
doctrine  of  Sutton  v.  Askew,  and  anything 
said  in  discussing  the  case  outside  of  that 
Is  but  obiter.  But  if  it  were  not.  It  is  clear- 
ly distinguishable  from  this  case,  as  the 
homestead  in  that  case  was  laid  oft  before 
the  sale.  In  Castlebury  v.  Maynard  the 
homestead  had  been  allotted  to  the  plaintiff 
before  the  sale  upon  his  own  petition,  and 
the  court  held  that  he  could  not  make  a  good 
title  to  the  land  without  his  wife's  Joining 
him  In  the  deed.  It  is  true  that  the  court 
held  that  he  could  make  a  good  title  to  that 
part  not  Included  in  the  homestead.  See  my 
opinion  In  Thomas  v.  Fulford,  supra.  Hughea 
V.  Hodges  was  by  a  divided  court,  and  I 
do  not  think  It  sustains  the  opinion  in  this 
case.  And  while  I  cannot  cite  the  dissenting 
opinion  of  Judge  Merrimon  in  that  case, 
T\-hIch,  in  my  opinion,  was  unanswered  and 
Is  unanswerable,  yet  1  wish  specially  to  call 
the  attention  of  the  profession  to  it  What 
Jones  T.  Britton  ajad  Tanstory  t.  Thornton 
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hare  to  do  with  the  ralldlty  of  the  deed 
from  Blaney  to  Warren,  I  am  unable  to  see. 
And  If  these  cases  do  not  outweigh  reason 
and  authority,  I  do  not  think  "it  is  settled" 
that  the  deed  to  Warren  conveyed  the  title 
to  this  land  to  him.  Vanstory  ▼.  Thornton 
and  Jones  v.  Britton  show  that  the  home- 
stead is  a  condition,  and  runs  with  the  land, 
as  a  sale  did  not  relieve  It  from  Judgment 
liens  that  had  attached  while  the  homestead- 
er was  the  owner,  whereas,  if  It  had  been 
personal  to  the  homesteader  when  he  sold 
the  land.  It  would  have  discharged  the  lien. 
The  case  of  Hinsdale  v.  Williams  shows  that 
the  court  in  that  case  was  treating  the  home- 
stead as  an  estate,  and  that  part,  after  the 
homestead  fell  in,  as  another  estate;  and 
the  court  then  treats  It  "as  at  common  law," 
when  there  is  no  such  thing  as  estate  or 
common  law  in  it 

The  defendants'  title  depends  on  the  title 
of  J.  A.  B.  Joyner,  and  her  title  depends' 
on  the  title  of  Allen  Warren.  If  Warren's 
title  was  not  good,  the  defendants'  title  Is 
not  good;  and,  if  the  deed  of  Blaney  to  War- 
ren did  not  convey  the  land.  It  remained 
In  Blaney,  and  the  plaintiffs  are  entitled  to 
recover.  As  I  do  not  think  the  deed  from 
Blaney  to  Warren  conveyed  the  title,  I  think 
there  v»as  error. 

The  foregoing  opinion  was  written  as  a  dis- 
senting opinion  to  the  opinion  of  the  court  as 
originally  written,  which  held  that  the  deed 
of  Blaney  Joyner  to  Warren  conveyed  the  en- 
tire tract,  and  plaintiffs  were  not  entitled  to 
recover  anything.  Slace  then  there  has  been 
B  modification  of  th»  opinion  of  the  court, 
BUd  another  opinion  written;  and,  while  it 
does  not  seem  to  me  that  the  conclusion  ai^ 
rived  at  is  the  logical  result  of  the  reasoning 
employed  In  the  opinion.  It  Is  at  least  con- 
servative, and  may  tend  to  quiet  titles  that 
othferwise  might  be  disturbed  by  what  I  con- 
sider the  logical  deduction  therefrom.  There- 
fore, without  abandoning  the  arguments  con- 
tained in  my  opinion,  I  now  file  it  as  concur- 
ring in  the  opinion  of  Justice  DOUGLAS, 
which  becomes  the  opinion  of  the  court 

COOK,  J.  (concurring).  As  the  "homestead 
Interest"  is  involved  in  this  case,  and  the 
numerous  decisions  of  our  court  concerning 
It  having  failed  to  reach  any  settled  con- 
struction, it  seems  to  me  that  it  will  be  best 
to  disregard  what  has  been  so  successfully 
unsettled,  and  blaze  out  a  new  line,  run  by 
a  construction  of  the  constitution  as  it  is 
written,  without  reference  to  the  rules  gov- 
erning estates  at  common  law.  The  follow- 
ing part  of  article  10  of  the  constitution  de- 
fines what  the  homestead,  as  ordained  by  It, 
shall  be: 

"Every  homestead  and  the  dwellings  and 

buildings  used  therewith,  not  exceeding  in 

value  one  thousand  dollars,  to  be  selected  by 

;  the  owner  thereof,  or  in  lieu  thereof,  at  the 

j  option  of  the  owner,  any 'lot  in  a  city,  town 

or  village,  with  the  dwellings  and  buildings 

'  used  thereon,  owned  and  occupied  by  any 
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resident  of  this  itate  and  not  exceeding  the 
value  of  one  thousand  dollars,  shall  be  ex- 
empt from  sale  under  execution  or  other 
final  process  obtained  on  any  debt  •  •  •" 
Se'ctlon  2. 

"The  homestead,  after  the  death  of  the 
owner,  shall  be  exempt  from  the  payment  of 
any  debt  during  the  minority  of  his  children 
or  any  one  of  them."    Section  3. 

"If  the  owner  of  a  homestead  die,  leaving 
a  widow,  but  no  children,  the  same  shall  be 
exempt  from  the  debts  of  her  husband,  and 
the  rents  and  profits  thereof  shall  enure  to 
her  benefit  during  her  widowhood,  unless 
she  be  the  owner  of  a  homestead  In  her  own 
right."    Section  6. 

"Nothing  contained  in  the  foregoing  sec- 
tions of  this  article  shall  operate  to  prevent 
the  owner  of  a  homestead  from  disposing  of 
the  same  by  deed;  but  no  deed  made  by 
the  owner  of  a  homestead  shall  be  valid 
.  without  the  voluntary  signature  and  assent 
of  the  wife,  signified  on  her  private  exam- 
ination, according  to  law."    Section  8. 

Prior  to  the  adoption  of  onr  present  con- 
stitution (IStiS),  a  Judgment  creditor  had  the 
right  to  hare  sold  under  execution  all  of  the 
debtor's  land,  leaving  him  without  home  or 
shelter  for  himself  and  family.  To  prevent 
such  homelessness,  the  sections  above  qnoted 
were  ordained  and  incorporated  Into  our  or- 
ganic law,  and  we  now  have  to  construe 
their  meaning  In  deciding  the  questions  pre- 
sented In  this  appeal. 

We  do  not  understand  that  the  purpose  of 
creating  the  homestead  was  to  prevent  the 
creditor  from  collecting  his  Judgment  out  of 
the  homestead,  but  simply  to  postpone  the 
time  of  doing  so;  thus  giving  the  homestead- 
er a  chance  to  provide  a  living  for  himself 
and  family,  If  he  should  have  one,  and  an 
opportunity  to  make  the  money  to  pay  the 
debt  The  docketed  Judgment,  by  statute, 
creates  a  lien  upon  it  which  remains  until 
the  time  limit  of  the  exemption  expires.  The 
word  "homestead,"  in  Its  general  significance, 
as  defined  by  Webster,  means  "the  home 
place";  "a  home,  and  the  Inclosure  or  ground 
Immediately  connected  with  it";  "the  home 
or  seat  of  a  family."  Its  existence  so  de- 
fined is  general,  and  is  not  confined  or  limit- 
ed to  any  class  or  condition  of  people.  But 
as  defined  by  our  constitution,  it  }a  limited 
to  that  class  of  owners  who  are  involved  in 
debt— 60  badly  Involved  that  It  would  re- 
quire a  sale  of  substantially  all  their  proi>- 
erty  to  pay  their  debts.  For  this  class  the 
"homestead"  of  f  1,000  worth  of  real  estate 
Is  created  by  our  constitution.  If  provided 
for  any  other  class,  why  exempt  It  "from 
Bale  under  execution  or  other  final  process 
obtained  on  any  debt"?  Article  10,  {  2. 
"Shall  be  exempt  from  the  payment  of  any 
debt  during  the  minority  of  his  children  or 
any  one  of  them."  Section  3.  "The  same 
shall  be  exempt  from  the  debts  of  her  hus- 
band." Section  5.  Its  association  and  use 
are  inseparably  connected  with  exemption 
<roiB  sale  tor  the  payment  of  debt    Tber** 


fore  It  must  necessarily  follow  that,  U  tbera 
be  no  debt  for  which  the  owner  of  a  home- 
stead Is  liable,  there  can  be  no  homestead, 
aa  defined  and  created  by  onr  constitntion. 
But  as  soon  as  the  debt  or  liability  to  pay 
Is  created,  this  exemption  from  the  payment 
of  the  same  out  of  the  land  designated,  and 
of  the  prescribed  value,  called  the  "home- 
stead," springs  Into  existence  and  action,  and 
stays  the  hands  of  the  selling  power.  By 
"owner,"  as  used  therein,  is  meant  he  whe 
holds  the  freehold  estate  in  the  land,  wheth- 
er of  inheritance  or  not  of  inheritance,  wheth- 
er the  legal  or  the  equitable  estate.  As  t» 
such  homestead,  as  is  so  defined,  •  no  sale 
can  be  ordered  or  made  by  statute  to  enforce 
the  collection  of  any  debt  due  by  the  owner 
during  the  time  limited  in  the  constitution. 
If  the  owner  be  tenant  for  life,  his  estate 
in  the  land  dies  with  him.  If  he  be  tenant 
in  fee,  it  descends  to  his  heirs  at  law  oc 
'devisees,  but  the  hand  to  sell  is  stayed  un- 
til the  contingencies  provided  in  sections  t 
and  5  happen;  and  then  the  right  of  sale  be- 
gins, and  not  before.  During  the  stay  of 
sale  the  Judgment  lioi  remains  upon  the  ti- 
tle, which  is  vested  In  the  Judgment  debtor; 
bnt  the  Judgment  debtor's  title  remains  la 
hfim.  Just  as  it  did  before  the  Judgment  Ilea 
attached.  If  be  owned  a  fee-simple  estate. 
It  continued  to  be  a  fee  simple,— simply  in- 
cumbered with  the  lien,  and  nothing  more. 
Under  onr  statute,  a  docketed  Judgment  be- 
comes a  lien  upon  all  of  the  "owners"  (debt- 
or's) land.  The  excess  of  $1,000  worth  may 
be  sold  under  rxecution  Issued  upon  it 
whereby  the  title  of  the  owner,  as  to  that 
is  devested  from  him  and  transferred  into 
another,  and  be  loses  all  estate  and  Interest 
in  It  But  as  to  that  part  exempt  from  sale, 
—the  homestead,— the  title  remains  vested  in 
the  owner.  Incumbered,  it  is  true,  with  the 
Judgment  lien,  nothing  more.  The  home- 
stead, or  right  of  homestead,  creates  no  es- 
tate In  the  owner.  The  estate  is  created  by 
the  title  under,  which  he  acquired  and  holds 
the  land,  and  in  no  other  way.  No  remain- 
der is  created  by  the  stay  of  sale,  because 
no  estate,  "particular"  or  otherwise,  passes 
out  of  the  owner,  or  Is  carved  out  of  the 
fee.  No  title  passes  from  the  owner  by  or 
on  account  of  the  homestead,  but  it  remains 
in  him.  Therefore,  there  can  be  no  rever- 
sion. There  was  no  title  out  of  him  to  re- 
vert The  entire  fee  remains  in  him.  Should 
the  owner  pay  off  the  Judgment  the  lien 
would  vanish,  and  there  would  be  no  par- 
ticular estate  to  fall  in,  or  outstanding  title 
which  could  come  back;  so  the  estate  and 
title  would  remain  Just  as  before  In  the 
tenant  in  fee,- the  owner  or  homesteader. 
Upon  the  death  of  the  owner  or  tenant  ia 
fee,  the  title  to  the  land  descends  to  his 
hehrs,  carrying  with  it  the  right  of  entry 
and  possession,  without  a  change  of  title,— 
only  incumbered  with  the  lien,  which  tbe 
heir  could  extinguish  by  paying  the  Judg- 
ment—or he  could  refuse  to  pay,  and  allow 
the  fee  to  be  sold,  and  the  excess  of  tba 
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proceeds  of  sale,  after  dlscharglnc  the  Itenv 
to  be  paid  OTW  to  the  personal  repreeenta- 
tlve  or  belr  according  to  law  In  snch  cases. 
Without  debt,  there  can  be  no  "bome- 
Btead,"  as  defined  by  the  constltntlon.  When 
the  owner  creates  his  debt,  the  constltntlon 
creates  his  homestead.  When  the  owner  ez- 
tinKQlshes  his  debt,  the  constitution  extln- 
(ulshes  his  homestead.  They  are  constitu- 
tional, inseparable  companions.  If  there  be 
no  debt,  there  is  no  homestead  or  homestead 
right.  Therefore  a  deed  executed  by  the 
husband  who  owes  no  debt  (the  wife  not 
Joining  in  the  deed)  conveys  the  land  free 
from  homestead,  but  subject  to  the  down: 
right;  but,  If  he  be  In  debt  the  deed  is  in- 
Talld  (section  8)  as  to  so  much  of  the  real 
estate  designated  as  Is  worth  $1,000,  but  is 
valid  (subject  to  dower  right)  as  to  the  ex- 
cess, whether  the  homestead  has  been  laid 
ofT  or  not  for  it  (the  $1,000  worth)  becomes 
definite  and  certain  when  the  homestead  be- 
comes definite  and  certain;  that  is,  when  the 
homestead  is  or  may  be  laid  ofT  and  allotted 
er  assigned.  The  laying  ofT  and  assignment 
af  the  homestead  Is  not  essential  to  create 
K.  It  is  created  and  defined  by  the  con- 
stitution (section  2),  and  any  resident  of  this 
state  is  entitled  to  have  at  all  times  as  much 
as  $1,000  worth  of  his  real  estate  (as  there- 
in designated)  exempt  from  sale,  and  no 
more,  at  any  time.  Should  the  land  assign- 
ed Increase  In  value  beyond  the  value  lim- 
ited, the  excess  could  be  sold,  and  the  pro- 
ceeds applied  to  the  Judgment  debt  Should 
it  decrease  in  value,  the  deficiency  could  be 
dalmed  in  any  land  or  town  or  city  prop- 
erty afterwards  acquired  by  blm.  The  iden- 
tity of  the  $1,000  worth  can  be  certain  by 
laying  it  off;  so  whether  laid  ofT  or  not  is 
immaterlfll.  "Id  certum  est  quod  certnm 
reddl  potest." 

At  the  time  Blaney  conveyed  the  land  to 
Warren,  he  was  in  debt  and  made  the  deed 
•f  trust  to  secure  his  debts;  but  he  did  not 
Intend  to  convey  his  homestead  ($1,000  worth 
of  it),  but  conveyed  the  land  "subject  to  and 
reserving  his  homestead  rights  therein  as  se- 
enred  by  the  laws  of  North  (Carolina,"  in 
which  deed  his  wife  did  not  Join.  His  home- 
stead rights  being  the  right  to  own  $1,000 
worth  of  the  land  In  fee  or  for  life,  snbject 
to  any  lieu  for  debt  by  reserving  the  home- 
stead rights  he  reserved  his  title  In  fee  to 
that  mnch  of  the  land.  By  his  deed,  title 
passed  to  all  of  the  land  In  excess  of  $1,000 
.worth,  bnt  did  not  pass  to  $1,000  worth 
thereof,  which  could  at  any  time  have  been 
made  certain  and  definite  by  laying  off  the 
same  in  conformity  with  section  2,  art.  10. 
So,  not  having  conveyed  his  homestead,  the 
sale  was  not  Invalidated  under  section  8, 
art  10,  and  the  title  to  that  much  of  the 
land  remained  in  him,  and  upon  bis  death 
descended  to  his  heirs  at  law.  The  sale  by 
Warren,  trustee,  conveyed  to  Davis,  the  pw- 
chaser,  the  excess  of  $1,000  worth  thereof, 
tiie  title  to  which  passed  to  J.  A.  B.  Joyner 
fegr  the  conveyance  of  Davis  to  her  undw  th« 


parol  trust  under  which  Davis  bought  So 
It  Is  clear  to  me  that  pUintUTs,  heirs  at  law 
of  Blaney  Joyner,  are  entitled  to  recover  so 
mnch  of  that  tract  of  land,  tacluding  the 
dwellings  and  buildings  used  therewith,  as 
will  not  exceed  in  value  $1,000,  to  be  select- 
ed by  them,  the  present  owners  thereof. 

OLARK,  J.  (dissenting).  I  concur  with  the 
concurring  opinl(m  of  the  Ohlef  Justice  that 
"It  does  not  seem  to  me  that  the  conclusion 
arrived  at  [In  the  opinion  of  the  court]  is  the 
logical  result  of  the  reasoning  employed  in 
the  opinion."  Indeed,  It  seems  to  my  mind 
to  lead  irresistibly  to  the  opposite  result  If. 
as  Bynnm,  J.,  says  in  Banlc  v.  Green,  78  N. 
O.  247,  whldi  is  twice  cited  with  approval 
by  the  court  In  this  case,  the  homestead  Is 
"a  determinable  exemption  from  the  payment 
of  the  homesteader's  debts  in  respect  to  the 
particular  property  allotted  to  him,"  It  neces- 
sarily follows  that  when  Blaney  Joyner  con- 
veyed all  his  realty,  "subject  to  and  reserving 
his  homestead  rights  therein,"  the  grantee 
took  all  subject  to  tbat  "determinable  exemp- 
tion," and  upon  the  determination  of  his  ex- 
emption by  his  death,  leaving  no  minor  chil- 
dren, there  was  nothing  left  to  pass  to  his 
heirs  at  law.  The  "reversion,"  or,  more  ac- 
curately speakhig,  "the  land  covered  by  the 
homestead,  subject  to  the  determtuable  ex- 
emption," was  liable  to  sale  subject  to  such 
determinable  exemption,  till  an  act  was  pass- 
ed to  prevent  it;  and  that  snch  land  is  liable 
to  be  subjected,  the  sale  being  merely  post- 
poned till  the  determination  of  the  homestead. 
Is  evidenced  by  the  fact  that  a  docketed  judg- 
ment becomes  a  Hen  thereon,  and  the  statute 
of  limitations  is  suspended  as  to  such  lien. 
The  law  forbids  the  sale  under  execution  of 
such  "reversion"  (1.  e.,  the  land  subject  to 
the  determinable  exemption),  not  because  it  is 
not  property  of  the  debtor,  but  because,  at 
a  forced  sale  thereof,  subject  to  an  exemption 
of  uncertain  duration,  the  property  would 
bring  a  song,  and  would  either  be  bought  in 
for  the  homesteader,  or  more  probably,  as  was 
the  practical  experience,  by  speculators. 
Hence  the  statute  was  passed,  suspending 
sale  under  execution  till  the  falling  In  of  the 
"determinable  exemption,"  but  preserving  in 
force  the  lien  of  judgments  thereon,  unimpair- 
ed by  any  statute  of  limitation.  There  is  no 
auch  evil  to  be  guarded  against  by  legislation 
when  the  owner  makes  a  voluntary  sale,  and 
there  Is  no  reason  to  restrict  his  Jus  dlspon- 
endt  The  reversion,  so  called,  being  the 
debtor's  property,  and  something  apart  from 
his  "determinable  exemption,"  on  which  last 
there  could  be  no  judgment  Hen,  any  owner 
thereof,  when,  as  in  this  case,  no  judgment 
had  been  docketed,  cotdd  sell  it,  and  there  is 
no  statute  to  prevent  a  sale  or  conveyance 
thereof  by  him.  That  the  land  allotted  Is 
something  separate  and  apart  from  the  "de- 
terminable exemption"  is  evidenced  by  the 
further  fact  that  If  It  Increases  in  value  the 
excess  may  be  valued  and  sold  under  an  ex- 
•cation.    Clark's  Code  (Sd  Ed.)  |  604a.    U  It 
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la  separate  and  apart,  a  conveyance  of  all  the 
realty,  "reserving  only  the  homestead  rights," 
which  te  held  to  be  "a  determinable  exemp- 
tion," conveys  the  land  subject  to  such  deter- 
minable exemption.  When,  therefore,  Blaney 
Joyner  conveyed  his  realty  "subject  to  his 
homestead  rights,"  the  grantee  took  It  all, 
subject  only  to  the  "determinable  exemption" 
upon  that  part  thereof  which  should  be  allot- 
ted as  his  homestead.  At  the  determination 
of  that  exemption,  which  Is  all  that  Blaney 
Joyner  reserved,  there  was  nothing  to  go  to 
his  heirs  at  law.  The  very  fact  that  the 
homestead  is  "not  an  estate,  but  a  determina- 
ble exemption,"  settles  that  Only  an  estate 
could  devolve  upon  bis  heirs  at  law.  His 
"determinable  exemption,"  which  is  all  he  re- 
served, determined  at  his  death.  Indeed,  this 
point  has  been  often  before  tbe  court,  and 
bat  been  settled  against  tbe  plaintiffs  by  our 
repeated  decisions  that  a  conveyance  of  land 
"subject  to  the  homestead  right"  of  the  gran- 
tor is  valid,  and  conveys  not  only  the  excess, 
but  also  the  reversion  of  the  homestead.  Tbe 
facts  In  Jenkins  v.  Bobbitt,  77  N.  C.  385,  pre- 
sented a  stronger  case  for  the  plaintiffs'  con- 
tention. In  that  there  the  homestead  had  been 
actually  set  apart  by  metes  and  bounds  before 
the  conveyance,  yet  Pearson,  O.  J.,  says: 
"Was  a  conveyance  of  the  land,  subject  to  the 
homestead,  valid  to  pass  the  reversion?  His 
honor  ruled  that  It  was  Invalid  for  want  of 
assent  of  the  wife  of  the  defendant.  Tbe 
wife  has  no  estate.  Interest,  or  concern  in 
the  reversion.  It  does  not  take  effect  in  pos- 
session until  after  the  termination  of  tbe 
homestead  estate.  So  we  are  at  a  loss  to  see 
on  what  ground  tbe  assent  of  the  wife  should 
be  necessary  in  order  to  give  validity  to  the 
deed  of  the  husband,  by  which  be  conveys  his 
estate  in  reversion."  By  "estate  In  reversion" 
he  indicates  merely  the  "allotted  land"  sub- 
ject to  tbe  determinable  exemption.  The 
word  "reversion"  is  used  merely  for  lack  of 
a  bettCT,  and  because  the  land,  when  freed 
from  the  determinable  exemption,  resembles 
an  "estate  by  reversion,"  and  not  because  it 
is  such.  The  idea  being  clear,  the  use  of  a 
technically  inaccurate  expression,  for  lack  of 
a  better,  should  not  cause  confusion.  Then, 
after  adverting  to  the  statute  which  prevents 
a  sale  of  such  "reversion  of  the  homestead" 
under  execution,  and  the  lack  of  necessity  for 
such  statute,  if  the  wife  could  prevent  such 
sale  by  her  veto,  and  that  the  court  In  Hins- 
dale V.  Williams,  76  N.  C.  430,  had  extended 
the  operation  of  the  act  to  forbid  sales  of  the 
reversion  by  administrators  to  pay  debts, 
Pearson,  C.  J.,  further  says:  "But  a  sale  by 
the  owner  of  a  homestead  of  his  estate  in  re- 
version stands  as  at  common  law  and  the 
owner  has  full  power  to  sell  it"  This  case 
has  never  been  overruled  or  questioned,  and 
we  find  in  the  annotated  reprint  of  that  vol- 
nme  (77  N.  G.)  tbat  it  has  been  cited  with 
approval  In  Murphy  v.  McNeill,  82  N.  C.  223; 
Cafetlebury  v.  Maynard,  96  N.  C.  285;  Jones  v. 
Britton,  102  N.  O.  184,  9  S.  B.  654.  4  L.  B. 
A.  178;  Hughes  ▼.  Hodges,  102  M.  a  236,  » 


8.  B.  437;  Vanstory  t.  Thornton,  112  N.  O, 
208,  17  S.  E.  566,  34  Am.  St.  Rep.  483;  Thom- 
as y.  Fulford,  117  N.  C.  6S2,  23  S.  E.  635;  and 
WlUlams  v.  Scott,  122  N.  O.  648,  29  S.  E.  877. 
In  Thomas  v.  Fulford,  117  N.  C.  678,  684,  688, 
23  S.  B.  636,  the  majority  of  tbe  court  bdd. 
In  seriatim  opinions,  that  a  conveyance  "sub- 
ject to  homestead  right"  was  valid  and  car- 
ried tbe  entire  est&te  of  the  grantor,  includ- 
ing the  reversion  of  the  homestead,  and  sub- 
ject only  to  the  homestead  right  whicb  right 
only  exempts  tbe  homestead  from  sale  dur- 
ing the  life  of  tbe  grantor,  and  till  bis  young- 
est child  became  of  age,  laid  off  or  to  be  laid 
off.  In  Williams  v.  Scott  122  N.  C.  548,  29 
S.  E.  877  (the  last  case),  this  was  reaffirmed 
by  a  unanimous  court;  Montgomery,  J.,  say- 
ing: "The  laws  of  North  Carolina  prohibit  » 
sheriff  from  selling  the  reversionary  Interest 
in  homestead  lands  under  execution,  but  they 
do  not  prevent  the  homesteader  himself  Crom 
conveying  It  Jenkins  v.  Bobbitt,  77  N.  O. 
386."  As  to  dower  rights,  the  conveyance  of 
the  husband  of  his  realty  without  the  Joinder 
of  his  wife  is  valid,  subject  to  her  contingent 
right  of  dower.  Scott  v.  Lane,  109  N.  a  154, 
18  S.  E.  772;  Gatewood  t.  Tomllnson,  113  N. 
C.  812,  18  S.  B.  318. 

In  my  Judgment,  the  Judge  below  ruled 
correctly.    I  can  find  no  error  in  any  respect 

MONTGOMERY,  J.,  concurs  in  tbe  above 
dissenting  opinion. 

(131  N.  C.  73S) 

STATE  V.  BISHOP  et  al 

(Sopreme  (}ourt  of  North  Carolina.     Nor.  18, 

1902.) 

miROER— FIRST      DBORKB— EVIOBNGB— SUm. 
CIENCT— BURDEN  OP  PROOF. 

1.  Evidence  exaftiined,  and  held  not  to  solB- 
ciently  show  premeditation  to  sustain  a  convic- 
tion of  murder  in  the  first  deeree. 

2.  Pub.  Laws  1893,  c.  86,  divides  murder  bito 
two  degrees,  and  expressly  provides  that  to 
make  the  offense  murder  in  the  first  degree,  the 
state  must  prove  premeditation.  Beld,  that 
though  at  the  common  law  the  Icilling  with  a 
deadly  weapon  Implied  malice,  and  raised  a 
presumption  of  murder  against  the  prisoner, 
this  presumption,  uuder  the  statate,  only  ex- 
tends to  murder  in  the  second  degree,  and,  to 
make  the  offense  murder  in  the  first  de^ee, 
the  burden  is  on  the  state  to  show  premedita- 
tion. 

Clark  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

June  Bishop,  John  Belfleld,  and  Jas.  Ste- 
venson were  convicted  of  murder  In  the  first 
degree,  and  appeaL    Reversed. 

W.  R.  Johnson,  for  appellants.  H  It. 
Smith,  with  tbe  Attorney  Oeneral,  tar  the 
State. 

FUBCHES,  C.  J.  Tbe  prlsonns  were  In- 
dicted for  the  murder  of  Thomas  Stevenson, 
found  guilty  of  murder  In  the  first  degree, 
and  are  now  under  sentence  of  death.  Tbe 
evidence  discloses  the  following  facts:  0.  T. 
Peele  is  a  merchant  In  Bertie  county,  and, 
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nn  tbe  morning  of  the  9tb  April,  Joe  Peele 
left  an  order  at  hts  store  to  let  Jim  Steven- 
son have  20  pounds  of  meat  and  a  sack  of 
meal.  That  evening,  about  4  or  5  o'clock, 
Pcelc's  wagon  drove  up  to  the  store,  with  the 
prisoners  in  It.  Melton  Belfleld,  it  seems, 
caiue  up  about  the  same  time.  It  seems  that 
they  bad  been  to  some  kind  of  a  gathering 
at  a  place  called  "Kelford"  that  day,  and 
were  returning.  It  further  appears  that  all 
three  of  tbe  prisoners  and  Melton  BelQeld 
went  into  tbe  store,  and  Jim  asked  for  tbe 
meat  he  was  to  get  Peele,  the  owner,  and 
Stevenson,  tbe  deceased,  who  was  a  clerk, 
were  both  In  the  store.  Jim  said  he  wanted 
to  look  at  some  shoes,  and  the  deceased 
said  to  Peele,  "Tou  show  him  th6  shoes,  and 
I  will  go  and  weigh  tbe  meat,"  which  seems 
to  have  been  in  another  room.  About  this 
time  Melton  Belfleld  commenced  to  curse  tbe 
deceased,'  calling  bim  tbe  meanest  things  be 
could  think  of,— among  others,  a  "son  of  a 
bitch."  Tbe  deceased  said  he  would  not  take 
that,  and  reached  up  and  got  his  pistol. 
Peele  ordered  them  all  out,  and  they  all 
went  but  Melton.  He  did  not  go  at  once,  and 
Jim  came  back  in  tbe  store,  and  took  him  by 
tbe  arm  and  tried  to  get  blm  out.  But  it 
does  not  seem  that  he  succeeded,  as  Peele 
says  he  gave  Melton  some  "soda,"  and  went 
with  him  to  the  door,  and  turned  to  go  and 
weigh  tbe  meat,  and  met  the  deceased  going 
to  the  door.  He  then  beard  pistols  firing, 
turned  back,  and  they  were  aU  out  of  doors, 
and  the  deceased  was  shot.  There  were 
quite  a  number  of  shots,— he  thinks,  as  many 
as  10  or  15;  but  he  saw  no  one  shoot  but 
Melton,  and  did  not  see  either  of  the  prison- 
ers have  a  pistol,  nor  take  any  part  In  the 
fight  These  are  as  near  the  facts  as  we 
can  get'  them  from  Peele's  evidence.  It 
seems  that  tbe  deceased  was  shot  in  four 
places,  and  as  many  as  seven  shot  boles  were 
in  bis  clothing;  and,  from  the  evidence  of 
Dr.  Capchart,  the  shots  were  fired  from  be- 
hind. Some  of  the  witnesses,  who  were 
some  distance  from  the  place  of  the  homi- 
cide, thought  there  were  as  many  as  20 
shots.  It  does  not  appear  whether  the  de- 
ceased's pistol  was  empty  or  loaded.  No 
witness  saw  either  of  tbe  prisoners  shoot  nor 
have  a  pistol.  Stevenson  was  killed  almost 
instantly.  Melton  Belfleld  escaped,  and  was 
afterwards  killed  in  being  arrested.  This 
was  an  unfortunate  affair.  Two  men  are 
dead,  and  three  are  now  under  sentence  of 
death.  The  prisoners  are  further  unfortu- 
nate,—the  man  that  was  killed  was  a  white 
man,  and  tbe  prisoners  are  negroes,  and  are 
kin  to  Melton  Belfleld. 

The  charge  of  the  court  is  not  sent  up, 
and  we  must  presume  it  was  correct,  except 
as  to  the  refusal  to  give  the  special  instruc- 
tions asked  by  the  prisoners.  These  were  as 
follows:  "(1)  That  upon  tbe  evidence  the 
jury  cannot  find  a  verdict  of  murder  In  the 
first  degree.  (2)  That  upon  the  evidence  the 
Jury  cannot  find  a  verdict  of  murder  In  the 
second  degre&    (S>  That  upon  the  evidence 


tbe  jury  should  render  a  verdict  of  not  guilty." 
From  the  many  decisions  of  this  court 
since  tbe  act  of  1883  dividing  murder  into 
two  degrees,  the  law  of  murder  in  the  sec- 
ond degree,  manslaughter,  excusable  and  jus- 
tifiable homicide,  is  the  same  as  before  the 
passage  of  that  act  except  as  to  the  pun- 
ishment which  is  not  capital  now.  State  v. 
Rhyne,  124  N.  C.  847,  33  S.  E.  128.  And  out- 
side of  the  enumerated  cases,  such  as  "pois- 
oning, lying  In  wait"  etc.,  to  make  the  crime 
murder  in  tbe  first  degree,  and  a  capital  fel- 
ony, tbe  state  must  prove,  in  a-ddition  to  mal- 
ice, that  the  killing  was  done  with  "delibera- 
tion and  premeditation."  And  it  Is  held  that 
such  deliberation  and  premeditation  do  not 
mean  that  the  prisoner  intended  to  kill  at 
the  moment  he  gave  the  fatal  blow.  This 
Is  not  sufficient  But  be  must  have  coolly 
and  deliberately  considered  tbe  consequences 
of  his  act  before  putting  it  into  execution, 
in  order  to  make  the  killing  murder  in  the 
first  degree,  and  a  capital  felony.  State  v. 
Foster,  130  N,  C.  666,  41  S.  E.  284,  which 
case  carefully  reviews  the  statute  and  the 
decisions  of  this  court  thereon,  and  is  an 
authority  for  the  law  as  stated  above.  And 
we  see  no  evidence  In  this  case  showing  or 
tending  to  show  premeditation  or  delibera- 
tion on  the  part  of  the  prisoners,  if  they  did 
the  killing.  The  store  at  which  the  killing 
took  place  was  a  public  place,  to  which  par- 
ties were  invited  and  expected  to  go.  They 
were  therefore  not  trespassers  or  intruders; 
and  when  the  difScuity  commenced  between 
Melton  Belfleld  and  Thomas  Stevenson,  the 
deceased,  and  they  were  ordered  out  of  the 
store,  the  prisoners  immediately  went  out, 
and  Jim  Stevenson  went  back  in  the  store, 
took  Melton  by  the  arm,  and  tried  to  get 
him  out  Melton  did  not  go  out  immediately. 
and  Peele  gave  blm  some  "soda,"  and  he 
then  went  out  Peele  then  turned  and  start- 
ed to  the  wareroom  to  weigh^be  meat,  and 
met  the  deceased  going  to  tbe  door  with  his 
pistol,  and  very  soon  thereafter  the  firing 
commenced.  Peele  at  once  turned  back,  and, 
when  he  got  to  the  door,  Melton,  deceased, 
and  the  prisoners  were  all  out  in  the  road, 
about  15  feet  from  the  store.  The  deceased 
was  down.  And  he  saw  no  one  shoot  except 
Melton.  Besides  this  store  being  a  public 
place,  where  all  persons  were  invited  to  go, 
the  undisputed  evidence  is  that  one  Joe  Peele 
had  that  morning  left  an  order  at  the  store 
to  let  Jim  Stevenson  have  20  pounds  of 
meat  and  a  sack  of  meal;  and  that  evening 
Peele's  wagon  drove  up  with  the  prisoners  in 
it  or  with  It  and  they  went  in  the  store,  and 
Jim  asked  If  Peele  had  left  the  order,  and 
was  told  that  he  had.  Upon  these  facts,  the 
court  though  specially  requested  to  do  so, 
refused  to  Instruct  tbe  jury  "that  upon  the 
evidence  the  Jury  cannot  find  a  verdict  of 
murder  in  the  first  degree."  In  refusing  to 
give  this  instruction  there  was  error.  But 
to  entitle  the  state  to  a  verdict  for  anything. 
it  must  prove  tbe  killing  by  the  prisoners. 
That  Tbomaa  Bt&rmoaoa  wm  killed,  ttaei*  H 
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no  dispute.  But  the  evidence  strongly  tends 
to  show  that  he  was  killed  by  Melton  Bel- 
field,  and  the  prisoners  deny  that  they  killed 
him.  Admitting  that  there  was  some  evi- 
dence tending  to  show  that  there  were  oth- 
er shots  fired  besides  those  Melton  fired  (and 
this  is  the  only  evidence  showing  or  tending 
to  show  that  any  one  but  Melton  fired),  not  a 
single  witness  points  out  or  Identifies  any 
one  except  Melton  that  did  fire.  It  may  be 
well  said  from  this  evidence  that,  If  any 
shots  were  fired  except  by  Melton  and  the 
deceased,  it  was  by  some  one  of  the  prison- 
ers, but  which  one  or  which  two  was  it  that 
fired?  Xo  witness  says  or  undertakes  to 
say  which  one  It  was.  Indeed,  they  say  they 
cannot  say  which  one,  nor  can  they  say  that 
they  all  fired.  Unless  this  could  be  done, 
then,  in  the  entire  absence  of  any  evidence 
that  the  killing  was  the  result  of  a  conspir- 
acy, agreement,  or  understanding  between 
the  prisoners,  or  the  prisoners  and  Melton 
Belfleld,  to  commit  the  murder,  none  of  the 
prisoners  can  be  convicted.  If  they  could,  it 
would  be  to  convict  an  innocent  man,  rather 
than  fall  to  convict  a  guilty  man.  This  Is 
not  the  law.  Where  two  or  more  are  indict- 
ed for  murder,  and  the  evidence  shows  that 
one  of  the  prisoners  is  guilty,  but  the  evi- 
dence fails  to  show  which  one,  they  must 
all  be  acquitted.  "Although  it  may  be  posi- 
tively proved  that  one  of  two  or  more  per- 
sons committed  a  crime,  yet  it  is  uncertain 
which  is  the  guilty  party,  all  must  be  acquit- 
ted. No  one  can  be  convicted  till  It  is  es- 
tablished that  he  is  the  party  who  commit- 
ted the  offense."  Campbell  v.  People,  61  Am. 
Dec.  49,— the  first  case  in  the  book.  If  the 
evidence  showed  that  all  the  prisoners  par- 
ticipated in  killing  James  Stevenson,  then 
they  would  all  be  guilty  of  the  same  offense. 
If  guilty  at  all.  But  we  submit  that  the  evi- 
dence does  not  show  this  to  be  the  fact  in 
this  case.  An#  as  it  is  contended  on  the  part 
of  the  state  that  it  does,  and  as  the  entire 
evidence  is  made  a  part  of  the  case  on  ap- 
peal, we  insert  as  a  part  of  this  opinion  the 
entire  evidence;  and  we  are  satisfied,  upon 
an  examination  of  the  entire  evidence.  It  will 
not  show,  as  the  state  contends  it  does:  (1) 
That  the  "four  went  in  a  body."  (2)  "That 
soon  thereafter  •  •  •  all  four  were  chas- 
ing the  deceased,  and  firing  at  him  as  he 
ran."  (3)  "That  all  four  Jumped  in  a  wagon 
and  drove  hurriedly  off."  (4)  "Firing  at  him 
as  he  ran."  (5)  "All  engaged  In  the  Johit 
common  assault"  {6}  "The  pursuit  by  four 
men  following  up  one  who  is  fleeing  and  try- 
ing In  vain  to  escape."  (7)  "That  the  pris- 
oners and  Melton  going  oft  together."  (8) 
"The  deceased  acknowledged  himself  van- 
quished by  fleeing,  and  was  pursued  by  su- 
perior numbers."  (9)  "And  again  after  he 
was  down,  and  all  four  participating  in  the 
last  bloody  and  savage  act"  (10)  "When  (if 
the  evidence  is  believed)  the  four  men  pulled 
out  their  pistols  and  commenced  firing  upon 
one  man,  and  continued  to  pursue  and  fire 
apoB  tilm  while  falling."    (11)  "The  evidence 


is  that  in  a  few  minutes  all  of  them  were 
using  pistols."  (12)  "The  white  man  is  seesi 
out  of  doors,  running  for  his  life,  with  aQ 
four  chasing  him,  and  four  pistols  barking 
on  his  back."  (13)  "Then  all  four  men  Jump- 
ed in  the  wagon  and  drove  off."  We  say 
that  a  careful  perusal  of  all  the  evidence  will 
fall  to  show  that  the  above  statements  were 
proved  as  is  claimed  to  have  been  done  by 
the  state. 

The  common-law  definition  of  murder  ts 
stated  by  Sir  Michael  Foster  on  page  255  of 
his  Crown  Laws  as  follows:  "In  every  charge 
of  murder,  the  fact  of  the  killing  being  first 
proved,  all  the  circumstances  of  accident 
necessity,  or  infirmity  are  to  be  satisfactorily 
proved  by  the  prisoner,  unless  they  arise  out 
of  the  evidence  produced  against  him;  for 
the  law  presumetb  the  fact  to  have  been 
founded  in  malice,  until  the  contrary  ap- 
pears." This  definition  of  murder  at  common 
law  has  been  adopted  by  the  courts  of  this 
state,  and  has  never  been  departed  from, 
90  far  as  we  know.  This  definition  applies 
to  murder  in  the  second  degree,  since  the 
act  of  1898,  dividing  murder  Into  two  degrees. 
But  It  is  now  claimed  for  the  state  that  the 
common-law  definition  presumes  "malice  and 
premeditation."  If  this  were  true, — ^that 
when  the  killbig  was  shown,  "premeditation" 
was  presumed, — the  state  need  only  show  the 
killing,  to  make  It  murder  in  the  first  degree. 
If  this  were  so,  it  at  once  emasculates  the 
statute  of  1893,  and  every  murder  would  be 
murder  in  the  first  degree  unless  the  prisoner 
could  prove  the  negative,— that  he  did  not 
premeditate.  But  the  statute  itself  expressly 
provides  that,  to  make  the  offense  murder  in 
the  first  degree,  the  state  must  prove  the 
premeditation. 

There  was  error,  also,'  in  refusing  to  give 
the  second  and  third  prayers  for  instructlona. 

Error. 

The  evidence  Is  as  follows: 

"Your  name  is  C.  T.  Peele?  Yes,  atr.  Did 
you  know  Mr.  Stevenson?  Tes,  sir.  Please 
state  all  the  facts  concerned  with  the  killing 
of  young  Mr.  Stevenson.  On  the  morning 
of  the  0th  April,  Joe  Peele  came  to  our 
place  of  business,  and  told  me  to  let  Jim 
Stevenson  have  20  pounds  meat  and  sack  of 
meal.  About  an  hour  a  wagon  passed  the 
door.  About  4  or  5  o'clock,  Peele's  wagon 
drove  up.  Jim  Stevenson  walked  In,  and 
said,  'Did  Mr.  Peele  leave  WOTd  here  to 
get  any  meat?"  I  told  him,  'Tes.'  We  wait- 
ed a  few  seconds,  and  about  that  time  Jim 
Stevenson  said,  'We  want  to  look  at  some 
shoes,'  and  Mr.  Stevenson  said.  'You  go  and 
show  them  the  shoes,  and  I  will  weigh  the 
meat  and  meal.'  Stevenson  went  In  the  gro- 
cery room,  and  I  went  for  the  shoes.  Melton 
Belfield  came  in  and  cursed,  and  in  a  few 
minutes  June  Bishop  said,  'Stevenson  [mean- 
ing the  clerk],  come  on  and  weigh  the  meat' 
John  Belfleld  said,  'Come  on  over*  where  they 
were,  and  laughed.  Melton  Belfield  was  In 
there  quarreling,  and  I  ordered  him  out  be- 
cause be  was  bringing  on  trouble.    What 
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happened  them?  Melton  kept  cursing,  and 
Mr.  Sterenson  spoke  to  blm  and  said  he  was 
getting  tired,  and  reached  up  and  got  liis 
pistol,  and  Melton '  remarked  be  was  not 
scared  of  lilm.  I  walked  around  the  counter 
and  gave  soda  to  Melton,  and  told  him  to 
get  out  That  was  at  the  door.  I  was  going 
to  the  door.  Mr.  Stevenson  was  around  the 
counter.  I  was  at  the  door.  Nobody  In  tlie 
store  bat  us  tliree.  All  rest  went  outdoor 
(the  other  three  men).  John  Belfield  came 
back  in  there  and  was  at  the  door.  He  came 
in  there  and  took  hold  Melton's  arm  and 
asked  him  to  come  out,  bat  be  did  not  come 
out  John  went  out.  I  went  with  Melton 
to  the  door,  and  Melton  called  Mr.  Stevenson 
a  damned  son  ot  a  bitch,  and  Mr.  Stevenson 
made  for  the  door.  The  three  (defendants) 
\veTe  standing  there.  What  other  men  were 
there?  I  don't  know.  I  left  Mr.  Stevenson 
standing  in  the  door,  and  went  to  the  grocery 
room.  I  got  about  halfway,  and  heard  pis- 
tols fire,  and  when  I  got  back  I  saw  Melton 
shoot  Mr.  Stevenson.  "When  you  got  to  the 
door,  did  you  see  these  other  three  men? 
Yes,  sir.  How  far  were  they?  15  or  20  yards. 
How  many  shots  were  flred?  Fifteen.  (Here 
the  witness  showed  the  positions.)  How  near 
was  Mr.  Stevenson  to  the  wagon?  He  was 
right  at  the  wagon.  When  you  saw  the  last 
shot  flred,  where  did  you  see  these  three 
men?  In  the  road.  How  far  was  Mr.  Stev- 
enson? Right  there.  Saw  no  other  men  but 
the  prisoners  and  some  women.  They  were 
behind  Melton  Belfleld.  When  I  went  to  the 
door  he  flred  the  last  shot,  and  was  standing 
over  him.  You  say  Jim  Stevenson  was  one 
of  the  main  ones.  What  did  they  all  do 
then?  They  were  hollowing  to  Melton  to 
come  on,  come  on.  I  ran  to  Mr.  Stevenson, 
and  found  -him  dead.  How  long  did  he  live? 
A  few  minutes.  Died  right  there  on  the 
road.  Did  you  find  any  of  the  bullets?  Yes, 
sir,  I  found  one  in  the  grocery  room.  Any 
hole  in  the  side  of  the  house?  Yes,  sir;  it 
went  In  the  front,  back  through,  and  hit  box, 
and  feU  in  it.  It  was  a  32.  Where  was 
that  hole  in  side  of  house?  It  went  in  di- 
agonally. (Here  witness  sbowed  how  it  went 
in.)  When  you  went  out  flrst,  where  was 
Melton  Belfleld?  He  was  just  a  few  steps 
off.  Where  was  he  standing?  Nearly  in  the 
direction  of  that  hole.  Did  you  find  any  oth- 
er bullets?  Yes,  sir;  in  the  store.  It  fell 
out  of  his  clothes.  Is  that  the  bullet?  Yes, 
frir;  38.  Did  yon  bring  those  clothes  here? 
Yes,  sir.  (Clothes  were  here  presented  and 
examined,  and  holes  shown  to  the  Jury.)  Did 
you  order  these  parties  out?  Yes,  sir.  Did 
they  go  out?  All  but  Melton.  Did  the  oth- 
er three  come  back?  Yes,  sir;  Melton  re- 
mained In.  What  did  he  say?  Melton  called 
Mr.  Stevenson  a  damned  son  of  a  bitch. 
What  else  did  he  call  him?  Damned  scound- 
rel, poor  white  rascal.  What  connection  are 
they?  Melton  and  John  Belfleld  are  brothers, 
and  June  Bishop  and  Jim  Stevenson  are  Mel- 
ton's brothers-in-law. 
"Oroas-examlnatiom   Iqr   W.   B.   Johnson: 


Yon  stated  they  went  In  there  to  do  some 
trading.  Who  was  the  leader?  Melton. 
When  you  ordered  them  out,  did  these  three 
prisoners  go  out?  Yea,  sir.  They  dw  not 
take  any  part  in  tlie  row,  did  they?  Not 
specially.  Didn't  these  men  go  to  Melton 
and  ask  him  to  come  out?  John  did.  It  ap- 
peared to  you  that  they  were  trying  to  stop 
the  trouble?  Did  you  find  Mr.  Stevenson's 
pistol?  Yes,  sir.  Did  he  shoot  Melton  Bel- 
fleld? I  do  not  know.  Did  you  see  pistol 
In  Mr.  Stevenson's  hand?  No,  sir.  Did 
these  three  men  here  appear  to  be  peacea- 
ble? Not  particularly.  They  were  quarrel- 
ing. John  called  back  after  Melton,  didn't 
he?  Yes,  sir.  These  tliree  men  were  not 
taking  any  part  in  the  shooting  affray,  were 
they?  I  don't  know.  I  was  in  the  grocery 
room.  How  long  were  you  gone  in  the  back 
room?  1  came  back  soon  as  I  heard  the 
pistols  firing.  You  ran,  did  you?  Yes,  sir. 
They  were  trying  to  get  Melton  away?  Yes, 
sir.  They  were  not  trying  to  hurt  Mr.  Steven- 
son? No,  sir.  When  Mr.  Stevenson  went 
out  of  the  door,  did  you  hear  Mr.  Stevenson 
say  he  was  going  to  kill  the  damned  black 
son  of  a  bitcb?  No.  sir.  How  far  was  Mr. 
Stevenson  lying?  About  15  steps.  There 
was  nothing  to  indicate  that  he  was  pulled 
out  there?  I  do  not  think  he  would  have 
ran  out  there.  He  was  after  Melton  Belfleld? 
Yes,  sir.  Did  you  see  any  pistols  in  the 
bands  of  these  fellows?  No,  sir.  They  were 
doing  everything  they  could  to  get  him  away 
from  there?  Yes,  sir;  John  hollowed  to  him 
to  come  out  You  do  not  pretend  to  say  that 
Mr.  Stevenson  did  not  go  out  of  tbe  door? 
(Here  the  witness  was  asked  by  the  solicitor 
where  the  man  was  shot,  and  the  witness 
showed  him.)  The  bullets  could  have  been 
shot  in  bim  after  he  fell,  couldn't  they?  I 
did  not  see  but  one  shot 

"By  the  solicitor:  When  you  heard  them 
crying,  'Come  on,  come  on,'  that  was  when 
you  saw  tbe  last  shot  flred?    Yes,  sir. 

"Evidence  of  J.  L.  Andrews,  for  state: 
Where  do  you  live?  In  Roxabel.  Please 
state  everything  you  heard  or  saw  concerning 
this  killing.  I  heard  a  few  reports  of  shoot- 
ing. Where  were  you?  In  my  house.  How 
far  off?  37  yards  from  Peele's  store.  1 
thought  they  had  been  down  to  the  celebra- 
tion at  Kelford,  but  it  lasted  so  long  I 
thought  something  was  the  matter.  How 
many  shots  were  flred?  15  or  20.  What 
did  you  flnally  do?  I  went  to  tbe  door,  and 
saw  Melton  Belfleld  standing  right  over  Mr. 
Stevenson,  and  he  shot  him  as  I  got  to  the 
door.  I  stepped  to  the  door  with  the  deter- 
mination of  going  there,  and  Belfleld  ran. 
Did  you  see  any  other  persons?  No,  sir;  no 
one  but  Belfleld  and  Stevenson.  You  could 
see  no  other  persons  but  those  two?  I  could 
not  think  of  anything  else.  Did  you  find  any- 
thing about  the  place  after  he  fell?  Next 
day  I  picked  up  a  ball  just  about  the  place 
Mr.  Stevenson  was  lying.  It  was  a  32.  You 
know  nothing  about  what  happened  Inside 
the  door?    No,  >lr.    Xon  directed  your  atten- 
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tlon  Just  to  those  two?  I  couldn't  tbink  of 
anytbing  else. 

"Cross-examination:  Your  store  37  yards 
from  Feele's  door?  Yes,  sir.  You  said  when 
you  came  out  you  did  not  see  anytbbig  but 
Melton  BelQeld  bending  over  Mr.  Stevenson, 
shooting?  Yes,  sir.  If  these  men  (the  pris- 
oners) bad  been  there,  you  could  have  seen 
tbem?  The  shooting  was  about  over.  I  say, 
if  these  men  had  been  engaged  in  it,  you 
could  have  seen  them?    Yes. 

"By  the  solicitor:  What  position  was  Ste- 
venson in  when  you  got  there?  Leaning  on 
his  left  arm,  and  commenced  leaning  over 
till  be  fell,  and  dying  In  a  few  seconds. 

"By  attorney  for  defendants:  Can  yon 
swear  there  were  as  many  as  15  or  20  shots? 
Yes,  sir;  sounded  like  pop  crackers. 

"Evidence  of  A.  T.  Llverman,  for  state: 
Your  name  is  Mr.  A.  T.  Llverman?  Yes,  sh*. 
Were  you  present  In  Boxabel  on  the  evening 
of  this  shooting?  Yes,  sir.  About  6  o'clock 
on  the  Utb  April.  I  did  not  look  at  the  clock. 
I  went  in  same  direction,  about  30  yards. 
I  heard  several  pistols.  I  looked  and  looked 
the  road,  and  saw  several  men  who  seemed 
to  be  engaged  in  a  wrangling,  and  firing 
went  on,  and  I  remained  there  when  over 
four  or  five  shots  were  fired.  Then  three 
reports,  with  slight  lapse  of  time  between 
the  shots.  After  that  I  don't  know  what 
took  place.  I  know  there  were  several  more 
p!i*tols.  I  saw  five  men,— four  arouiid  one 
who  seemed  to  be  trying  to  get  away.  I 
saw  four  men  who  seemed  to  be  pressing 
around  the  man.  One  man  was  trying  to  get 
away.  The  four  men  were  trying  to  stop 
him.  Two  men  seemed  to  be  behind  the 
wagon.  I  saw  bim  when  he  was  falling. 
He  appeared  whiter  than  other  four.  I  saw 
one  man  at  his  foet,  and  one  man  at  the  fall- 
en man,  and  one  there.  Just  as  be  was  fall- 
ing the  pistols  were  firing  repeatedly.  I 
saw  two  men  leave  on  right  .of  the  wagon, 
and  one  on  left  of  the  wagon,  and  one  seem- 
ed to  remain  a  little  longer.  The  last  man 
that  remained  then  ran  off,  and  somebody 
was  hallooing,  and  I  heard  some  one  say, 
'Drive,  drive.'  I  was  about  160  yards  from 
where  the  firing  began.  I  went  about  120 
yards  from  where  Mr.  Stevenson  fell.  You 
could  not  tell  who  the  men  were?  No,  sir; 
the  shooting  was  so  rapid,  I  thought  some 
stray  bullet  might  come  down  this  way,  and 
kept  aside.  As  soon  as  I  stepped  out  I  saw 
last  man  leave.  Do  you  recall  the  last  shot? 
No,  sir;  the  men  were  standing  over  him, 
and  the  four  men  seemed  to  be  bending  over 
toward  Mr.  Stevenson.  The  wagon  did  not 
come  towards  you?  No,  sir;  there  were  as 
many  as  15  or  20  shots.  What  other  men 
besides  the  four  men  and  the  shot  man? 
None  at  all. 

"Cross-e.'Laminatlon:  Could  you  not  recog- 
nize any  of  the  men?  No,  sir;  there  was  so 
much  smoke,  etc.  I  could  not  tell  who  was 
doing  the  shooting.  You  don't  pretend  to 
swear  that  any  of  these  men  (the  prisoners) 
Ared  shots?    No,  fdE. 


"Evidence  of  Dr.  A.  Capehart:  Where  do 
you  live?  Town  of  Boxabel,  this  county. 
The  town  Is  situated  at  crossroads.  It  cross- 
es the  road  coming  from  Hertford  county  at 
right  angles.  Do  you  know  where  the  mur- 
der was  committed?  At  the  crotch  of  the 
road,  nearly  in  front  of  Peele's  store.  At 
what  angle  was  Mr.  Peele'a  store?  They 
came  from  Kelford,  there.  In  the  left  angle,— 
this  side.  Did  you  see  any  part  of  what  oc- 
curred? I  did.  Tell  the  jury.  Where  were 
you  when  you  first  saw  anything  of  this  oc- 
currence? I  was  sitting  In  my  home,  and 
my  attention  was  arrested  by  rapid  firing. 
I  looked  out  of  my  window  and  saw  a  num- 
ber of  men.  It's  about  125  yards  to  Peele's 
store.  Four  or  five  men  seemed  to  be  en- 
gas^ed  in  what  appeared  to  be  gun-shooting. 
Almost  colncidentally  with  the  firing,  my 
eye  rested  on  one  of  the  party  falling.  I 
saw  three  or  four  men  standing  around  this 
man,  and  it  appeared  that  he  was  being  at- 
tacked. I  saw  three  flashes  of  pistols  al- 
most at  the  same  time  in  different  positions 
and  from  different  directions.  These  parties 
who  were  around  the  man,  nearly  prostrate, 
were  firing  on  him.  I  knew  there  were  more 
than  one  pistol  being  used,  because  I  could 
tell  from  the  flashes.  I  saw  three  of  them 
scamper  off.  The  fourth  remained,  and  fired 
parting  shot.  In  the  meantime  the  three 
that  ran  off  were  calling  to  this  man,  saying, 
'Come  on,  Melton;  hurry,  hurry.'  Some  of 
them  got  In  the  wagon  and  said,  'Drive.' 
There  was  a  wagon  intervening  between 
Ppele  Bros.'  store.  (Here  the  witness  refer- 
red to  the  diagram.)  Did  you  see  any  one  in 
the  road  but  those  four?  I  think  not  Did 
you  recognize  any  one  at  the  time?  I  did 
not.  Did  you  identify  these  three  men  (the . 
prisoners)?  I  did  not  Go  on  and  state  what 
you  did?  Some  one  came  'over  and  asked 
me  to  come  out  I  went  and  he  was  dying, 
lying  on  his  back,  when  I  got  there.  De- 
scribe all  about  it?  He  was  taken  from  the 
road,  and  was  carried  to  the  store  and  was 
shrouded.  Four  balls  entered  his  body,— one 
on  the  left  side  of  his  neck.  One  of  the  balls 
had  hit  him  in  the  back;  was  In  the  region 
of  the  kidneys.  The  third  ball  hit  about  six 
inches  of  the  left  of  the  spinal  column,  be- 
tween the  eighth  and  ninth  ribs,  and  ranged 
Internally.  The  fourth  ball  hit  him  in  the 
shoulder,— hit  on  outer  border  of  shoulder, 
did  not  hit  blade,— passed  in  diagonally,  and 
entered  the  lung.  The  ball  that  hit  bim  in 
the  neck  went  through  lapel  of  the  coat  tn 
the  collar.  What  effect  would  that  have  on 
him?  All  of  them  would  have  been  neces- 
sarily fatal,  except  possibly  the  one  in  the 
neck.  From  your  examination,  in  your  opin- 
ion, what  iMsltion  should  tbey  have  been  in? 
It  would  have  been  necessary  for  a  man  to 
be  standing  from  the  side  to  be  hit  in  the 
neck;  and  the  ball  that  hit  him  In  the  shoul- 
der, the  man  must  have  been  standing  from 
the  rear  of  the  left  side.  One  In  the  kidney 
was  found  almost  vertically  down.  One  be- 
tween eighth  and  ninth  ribs  would  have  also 
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been  fired  trom  the  side.  Was  shot  from  be- 
hind every  time.  None  Irom  the  front  How 
many  bullets  in  the  clothes?  Four  In  the 
cont  and  shirt,  and  this,  I  think,  made  seven. 
The  one  shot  in  lower  part  of  his  coat  did 
not  enter  his  body,— was  taken  away.  Did 
you  see  the  ball  found  in  the  grocery  room? 
Yes,  sir;  1  found  the  ball  that  entered  the 
grocery  department  from  the  right  of  the 
acor.  It  must  have  been  flred  from  the  left 
ilow  far  from  main  store  from  where  you 
saw  the  man  fall?  12  or  15  yards.  How 
many  shots,  in  your  estimation,  did  you 
hear?    15  or  20. 

"Cross-examination:  Firing  before  I  look- 
ed out  of  my  window,  and  when  I  looked  out 
I  saw  flashes.  At  least  12  or  15  shots  were 
flred. 

"Re-examluation:  Who  was  doIn«  the  shoot- 
ing? I  don't  know.  You  did  not  Identify 
them?  I  did  not.  Did  you  recognize  the 
man  that  got  up  In  the  wagon?   I  did  not 

"Evidence  of  B.  P.  Burket,  for  the  state:  Do 
you  live  In  Koxabel?  Yes,  sir.  Where  were 
yon  at  the  time  of  shooting?  I  was  in  Mr. 
Tyler's  store.  How  far?  200  yards.  How 
was  your  attention  directed  to  It?  By  shoot- 
ing. I  was  behind  store,  cutting  wood.  What 
did  you  see?  I  saw  four  or  five  men  togeth- 
er. Could  you  tell  who  they  were  at  time? 
So,  sir;  I  pould  tell  after  they  ran  off.  I 
saw  last  shot  Did  you  bear  anything?  I 
beard  them  hallooing,  'Come  on,  come  on; 
come  on.  Melton.'  Who  were  they?  Melton 
Belfield  and  the  three  prisoners,  John  Bel- 
fleld,  James  Stevenson,  and  June  Bishop. 
Were  they  the  ones  you  saw  in  the  crowd 
around  the  deceased  man?  Yes,  sir.  Do  you 
know  how  many  shots  yon  heard?  I  could 
not  tell. 

"Cross-examination:  How  far  were  you 
from  the  scene  of  trouble?  200  yards  from 
trouble  to  Mr.  Tyler's  store.  Were  you  go- 
ing at  the  time  towards  the  shooting?  No, 
sir.  When  you  came  out,  you  stopped  still? 
Yes,  sir.  They  were  200  yards,  and  you  rec- 
ognized them?  Yes,  sir.  Do  you  mean  to 
swear  on  your  oath  that  you  knew  these 
men,  and  could  Identify  them  on  your  oath? 
Yes,  sir.  Did  you  see  either  of  these  men 
firing  pistols?  No,  sir.  Could  you  not  tell 
there  were  more  than  one  doing  the  firing? 
Smoke  was  coming  from  more  than  one. 
Could  you  see  the  different  puffs  of  smoke? 
Yes,  sir.  What  was  the  position  of  the  men? 
All  together.  Did  you  know  who  they  wa-e? 
No,  sir.  Did  you  see  thesre  men  with  pistols? 
No,  sir.  Were  not  these  men  trying  to  get 
Melton  Belfield  away  from  there?  I  don't 
know. 

"By  the  solicitor:  You  could  not  recognize 
the  men  in  the  mix-np?  No,  sir.  You  recog- 
nized the  men  as  you  stated?    Yes,  sir. 

"Evidence  of  Ellen  Belfield,  for  the  defend- 
ant: Just  tell  what  you  saw?  Well.  I  know 
Mr.  Stevenson  shot  Melton  Belfield  twice.  I 
am  his  mother.  Where  had  you  been  that 
day?     Kelford.     I  went  In  the  store  after 


pepper.  Where  had  you  been?  Edford. 
Nobody  with  me  but  John.  I  went  In  Mr. 
Peele's  store,— me  and  John.  I  got  my  i>ep- 
per.  Mr.  Stevenson  handed  It  over  the  coun- 
ter, and  Melton  called  him  a  son  of  a  bitch 
again.  Mr.  Stevenson  said  I  want  going  to 
take  that  Mr.  Stevensbn  came  out  with  his 
pistol.  After  I  saw  the  blood  running,  it 
frightened  me.  I  saw  the  pistol  In  his  hadd 
when  he  came  out  of  the  store.  I  saw  Mel- 
ton and  Mr.  Stevenson  shooting.  Who  fired 
the  first  shot?  Mr.  Stevenson  shot  twice 
before  Melton  sliot  at  all.  Where  did  Melton 
get  his  pistol?  I  saw  him  get  It  from  Mb 
hip  pocket  He  pulled  It  out  and  shot  four 
times.  Mr.  Stevenson  did  not  pass  cm  by 
Melton?  No,  shr.  Was  John  In  the  store? 
Yes,  sir.  At  what  time  did  he  come  out? 
All  were  out  there  when  the  shooting  com- 
menced. John  cante  out  before  Melton.  Did 
you  see  John  with  a  pistol?  No,  sir.  Hear 
him  say  anything  about  the  firing?  I  did 
not  see  but  two  pistols. 

"Cross-examination:  Yon,  the  mother  of 
Melton  and  John?  Yes,  sir.  Were  any  of 
these  men  drinking?  I  don't  know.  Where 
were  you?  I  was  in  the  store  when  Melton 
got  after  Mr.  Stevenson  about  the  meat  and 
meal  and  cussed  him.  Then  Melton  got  out 
of  the  store,  and  Mr.  Stevenson  came  to  the 
door  and  shot  twice,  and  Melton  shot  four 
times.  Facing?  Yes,  sir.  After  he  was  on 
the  ground  he  shot  three  or  four  times.  You 
remember  about  this  matter  when  It  was 
brought  up  before  the  magistrate's  trial,  and 
did  you  say  when  he  made  the  shot  you 
saw  some  man  on  your  left?  I  don't  know 
what  happened  after  that.  I  left  them  all 
in  a  bunch.  What  do  you  mean?  I  heard 
two  pistols,— Mr.  Stevenson's  and  Melton's. 
Yon  say  Mr.  Stevenson  shot  twice,  and  Mel- 
ton four  times.  Who  was  that  you  saw 
shooting  when  you  testified  before  the  magis- 
trate when  you  turned  your  back?  The  rea- 
son I  turned  my  back  was  because  I  was 
sick. 

"Evidence  of  Louisa  Stevenson,  for  defend- 
ant: Where  had  you  been  on  day  shooting 
took  place?  Kelford.  Who  went  there  with 
you?  I  went  there  on  the  wagon.  Who  was 
with  you?  Dora  Savage,  Melton,  and  my- 
self; June  Bishop  on  cart.  Stopped  at  Mi. 
Peele's  to  buy  some  sugar.  Who  went  In 
there  with  you?  Brother  June  and  sister. 
June  went  In  there  to  get  some  groceries 
Mr.  Peele  asked  him  to  get  You  were  In 
the  store  all  the  time  it  took  place?  1  was 
In  there  before.  He  (Melton)  came  In  there 
and  asked  Mr.  Stevenson  about  some  groce- 
ries, and  Mr.  Stevenson  told  him  he  had 
given  it  to  another,  and  he  told  Mr.  Steven- 
son Mr.  Peele  told  him  to  get  30  pounds  of 
meat.  Melton  told  Mr.  Peele  Mr.  Stevenson 
cursed  at  him,  and  that  he  had  to  trade  at 
his  store,  but,  If  that  was  the  way  his  clerk 
did,  he  would  not  trade  there  any  more. 
He  told  Mr.  Stevenson  he  would  not  curse 
hbn  any  more.    They  did  not  run  on  any 
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mon  before  they  were  mad.  He  called  Mr. 
Stevenson  a  poor  son  of  a  bitcb.  Mr.  Stev- 
enson told  blm  be  -would  not  take  tbat  again, 
and  be  called  Mr.  Stevenson  a  God  damned 
black  son  of  a  bitch.  Mr.  Peele  ordered  blm 
out,  and  Mr.  Stevepson  followed  .blm  and 
said,  'You  damned  narrow-faced  son  of  a 
bltcb.'  He  had  a  pistol  by  bis  side,  and  came 
out  and  met  Melton  face  to  face.  He  shot 
bim  twice.  Was  Mr.  Stevenson  standing 
still?  No,  sir;  they  met,  and  shot  standing. 
When  Mr.  Stevenson  shot  him,  he  was  run- 
ning. He  put  bis  band  In  his  pocket  for  his 
pistol,  and  shot  him  until  he  was  down  and 
done  shooting.  When  he  shot  Mr.  Stevenson, 
be  shot  and  kept  shooting.  When  Melton 
and  Mr.  Stevenson  were  shooting  so,  the 
horses  ran  ofT,  and  a  little  boy  got  them,  and 
Melton  ran  and  got  up.  Where  were  these 
men  (the  prisoners)?  They  were  not  around 
this  white  man;  were  around  the  buggy  and 
wagon.  I  did  not  see  any  of  them  shoot. 
Did  any  of  these  men  say  anything  to  Mel- 
ton? Jim  Stevenson  told  Melton:  'You  done 
got  the  meat  and  mea:i.  Come  on  out'  He 
would  not  come  out,  and  they  left  him  alone. 

"Cross-examination:  How  many  times  did 
you  see  Melton  and  Mr.  Stevenson  shoot 
when  they  were  facing  one  another?  Mr. 
Stevenson  shot  twice,  and  he  shot  Melton 
about  the  head.  When  Melton  shot  Mr. 
Stevenson,  Mr.  Stevenson  Jumped  by,  and 
shot  him  when  be  was  passing.  Were  they 
the  only  two  men  In  the  wrangle?  Only  two 
were  shooting.  You  came  up  before  the  mag- 
istrate? Yes,  sb:.  You  remember  saying  In 
tbat  trial  that  you  saw  June  Bishop  near 
Mr.  Stevenson,  with  his  hand  In  bis  hip 
pocket?  Ye§,  sU*.  Did  you  hear  June  Bishop 
tell  Mr.  Stevenson  be  could  shoot  as  many 
times  as  Mr.  Stevenson  could?  Yes,  sir. 
What  else  did  you  hear  June  say?  He  told 
him  (Melton)  to  use  his  things;  that,  If  be 
don't,  he  would  use  bis.  You  did  not  see 
June  Bishop  shoot?  No,  sir.  Did  you  testify 
in  magistrate's  trial  tbat  somebody  shot  from 
behind  you,  and  that  June  Bishop  was  be- 
hind you?  I  told  you  the  ball  passed  me. 
Which  way  was  It?    Passed  by  me. 

"Kvldence  of  Ella  BI^op,  for  defendants: 
Tell  what  you  know.  You  are  June  Bishop's 
wife?  Yes,  sir.  Well,  go  on  and  state  what 
you  know?  Melton  and  Jim  Stevenson  came 
on  the  wagon,  and  asked  Mr.  Stevenson  at 
the  door  about  some  meat  and  meal.  I  didn't 
go  in  the  store.  Did  these  three  men  (the 
defendants)  come  out  before  Melton  and  Mr. 
Stevenson?  They  came  out,  and  beard  Mel- 
ton In  there  quarreling,  and  went  back  in 
there  to  get  blm  out.  Then  Jime  and  John 
came  out.  When  they  were  all  In  the  grocery 
room.  Melton  came  up  from  the  shoe  shop 
and  said  to  Mr.  Stevenson,  'How  much  meat 
Is  that?'  and  he  (Mr.  Stevenson)  said. 
Twenty-eight  pounds*  and  that  was  what 
brought  on  the  row.  Who  came  out  first,— 
these  three  men  or  Melton?  John  and  June 
came  out  before  Melton.    Did  you  see  Mr. 


Stevenson  with  the  pistol?  Tes,*  sir.  How 
far  was  Melton  from  him?  Mr.  Stevenson 
made  three  short  for  him  before  he  fired. 
When  Mr.  Stevenson  shot,  he  ran  by  Melton, 
and  Melton  shot  him  In  the  back.  I  did  not 
see  but  two  pistols.  These  three  men  did 
not  have  any  pistols. 

"Cross-examination:  Melton  bad  one  pis- 
tol? Yes,  sir.  What  size  shot?  32  or  38. 
How  many  times  would  Melton's  pistol  fire? 
Five  times.  Mr.  Stevenson's  pistol  was  fired 
four  times.  Nine  shots  were  flred  In  Roxa- 
bel.    I  am  June  Bishop's  wife. 

"Evidence  of  Isaac  Jacob,  for  defendants: 
Tell  what  you  know  about  this  shooting. 
Were  you  In  it?  No,  sir.  Did  you  go  to 
Kelford?  Yes,  sir.  Did  you  get  out  of  the 
wagon  when  these  men  stopped  at  store? 
Who  went  In  the  store?  I  don't  know. 
What  was  the  first  thing  you  saw?  I  saw  a 
man  (Mr.  Stevenson)  come  out  of  the  door, 
and  Melton  went  and  met  him,  and  Mr. 
Stevenson  flred  off  at  him  twice,  and  Mel- 
ton fired  at  him  three  times.  That^  all  I 
saw.  Did  you  see  these  other  men?  No, 
sir.  Did  Mr.  Stevenson  stand  still  when  Mel- 
ton was  shooting?  Yes,  sir.  When  Melton 
shot  bim  he  went  towards  Melton,  and  passed 
on  by  bim. 

"Cross-examination:  Mr.  Stevenson  shot 
first  and  twice?  Yes,  sir.  Did- you  see  the 
crowd  around  Mr.  Stevenson?  No,  sir.  I 
saw  him  when  he  passed  Melton,— was  be- 
hind the  wagon,— and  when  Melton  shot  two 
times  he  whirled  about  When  they  were 
face  to  face,  was  It  possible  for  Melton  to 
shoot  him  in  the  back?  He  could  not  shoot 
him  in  the  back. 

"Evidence  of'Sherlft  T.  C.  Bond,  for  de- 
fepdants:  State  whether  or  not  you  saw 
wound  In  Melton  Belfield's  head  when  you 
brought  him  from  Weldon?  Yes,  sir.  I  did 
not  examine  It  Did  It  look  like  It  was  re- 
cently toflicted?    Yes,  sir."" 

New  trial. 

COOK,  J.,  concurs. 

DOUGLAS,  J.  (concurring).  I  concur  in 
the  conclusion  of  the  court  that  there  was  no 
evidence  of  premeditation  to  go  to  the  jury, 
and  tbat  therefore  the  prisoners  should  not 
have  been  convicted  of  murder  In  the  first 
degree.  There  seems  to  be  such  a  vital  mis- 
apprehension of  the  evidence  on  the  part  of 
some  of.  US'  that  It  seems  eminently  proper 
that  the  evidence  should  be  published  in  full. 
If  I  took  the  same  view  of  the  evidence  as 
some  of  my  Brethren,  either  of  Its  substance 
or  Its  lawful  deductions,  I  would  certainly 
vote  for  afilrmance,  as  I  have  no  scruples  in 
hanging  a  man  who  is  guilty  of  premeditated 
murder.  But  there  must  be  some  proof  of 
such  premeditation.  At  common  law  the 
killing  with  a  deadly  weapon  Implied  malice, 
and,  where  such  killing  was  admitted  or 
proved  beyond  a  reasonable  doubt  the  pris- 
oner was  presumed  to.be  guilty  of  murder, 
and  the  burden  rested  upon  him  of  showing 
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sncb  facts  as  he  relied  on  In  mitigation  or 
excuse.  State  v.  Byrd.  121  N.  0.  684,  28  S. 
K.  353,  and  cases  tlierein  cited.  Ibere  was 
then  but  one  degree  of  murder,  and  that 
was  a  capital  felony.  This  was  changed  by 
chapter  &'<  of  the  Public  Laws  of  1893,  which 
divided  the  crime  of  murder  into  two  de- 
grees; the  second  degree  being  punishable  on- 
ly by  imprisonment  Since  the  passage  of 
said  act  the  presumption  arising  from  the 
killing  with  a  deadly  weapon  extends  only 
to  murder  in  the  second  degree,  and  the  state 
is  still  required  to  prove  beyond  a  reasonable 
doubt  the  facts  necessary  to  bring  the  homi- 
cide within  the  statutory  definition  of  murder 
In  the  first  degree.  State  t.  Booker,  123  N.  C. 
713,  31  S.  E.  376,  and  cases  therein  dted. 
I  am  aware  that  this  construction  of  the  act 
of  1893  was  not  unanimous  at  first,  as  shown 
in  State  v.  Fuller,  114  X.  C.  885,  19  S.  B. 
797;  but  it  was  settled  before  I  came  upon 
the  bench,  and  needed  not,  though  it  has 
received,  my  cordial  approval.  If  It  Is  cor- 
rect, these  prisoners  could  not  have  been 
found  guilty  of  murder  in  the  first  degree  in 
the  absence  of  any  proof  of  premeditation. 
It  should  be  remembered  that  Melton  Bel- 
field,  who  brought  on  the  fight,  and  admit- 
tedly shot  the  deceased,  is  not  the  one  now 
on  trial  He  has  paid  for  his  crime  with  the 
penalty  of  bis  life,  having  died  of  wounds 
received  In  his  arrest  for  this  killing.  The 
prisoner  now  before  us  is  John  Belfleld,  who, 
according  to  the  testimony  of  Peele,  the  prin- 
cipal witness  for  the  state,  took  hold  of  Mel- 
ton's arm  and  tried  to  get  him  to  leave  the 
store,  evidently  in  order  to  avoid  any  dlflB- 
culty.  Acting  the  peacemaker  is  surely  no 
evidence  of  premeditation. 

It  Is  always  a  matter  of  regret  and  con- 
cern to  me  that  the  question  of  life  and 
death  should  dei>end  upon  my  single  vote, 
but  I  have  no  right  to  shirk  the  responsibili- 
ties of  my  position,  and  must  decide  the 
question  in  strict  accordance  with  my  con- 
victions of  duty.  I  concur  in  the  opinion  of 
the  court  to  the  extent  that  there  should  be  a 
new  trial. 

CLARK,  J.  (dissenting).  There  are  no  ex- 
ceptions to  evidence  nor  to  the  charge.  The 
only  exceptions  are  to  the  refusal  of  the  Judge 
to  give  the  following  prayers  for  instruc- 
tion: "(1)  That  upon  the  evidence  the  Jury 
cannot  find  a  verdict  of  murder  in  the  first 
degree.  (2)  That  upon  the  evidence  the  Jury 
cannot  find  a  verdict  of  murder  in  the  second 
degree.  (3)  That  upon  the  evidence  the  jury 
should  render  a  verdict  of  not  guilty."  It 
is  therefore  necessary  to  consider  only  the 
evidence  against  the  prisoners,  for,  if  there 
was  any  evidence,  it  was  not  error  to  refuse 
these  prayers. 

It  was  in  evidence  that  the  three  prisoners 
and  Melton  Belfleld  (afterwards  killed  In  re- 
sisting arrest)  composed  a  party  of  two 
brothers  and  their  two  brothers-in-law,  who 


went  to  Peek's  store,  in  Boxabel,  on  April 
9,  1902.  They  were  colored  men,  and  the  de- 
ceased, Thomas  Stevenson,  was  a  young  whita 
man,  who  was  clerking  in  Peele's  store.  A. 
T.  Liverman  testified  that  about  5  p.  m., 
Aprfi  9,  1902,  h6  was  at  Roxabel.  "Heard 
several  pistols,  looked,  and  saw  several  men 
who  seemed  to  be  engaged  in  wrangling  and 
firing.  Firing  went  on,  and  I  remained  there, 
when  over  four'  or  five  shots  were  fired. 
Then  three  reports,  with  slight  lapse  of 
time  between  the  shots.  After  that  I  don't 
know  what  took  place.  I  know  there  were 
several  more  pistols.  Saw  five  men,— four 
around  one,  who  seemed  to  be  trying  to  get 
away.  I  saw  fotir  men  who  seemed  to  be 
pressing  around  the  man.  One  man  was 
trying  to  get  away.  Two  men  seemed  to 
be  behind  the  wagon.  The  four  were  trying 
to  stop  him.  I  saw  him  when  he  was  fall- 
ing. He  appeared  whiter  than  the  other 
four.  I  saw  one  man  at  his  feet,  and  one 
man  at  the  fallen  man,  and  one  there.  Just 
as  he  was  falling,  the  pistols  were  firing  re- 
peatedly. I  saw  two  men  leave  on  right  of 
wagon,  and  one  on  left  of  the  wagon,  and 
one  seemed  to  remain  a  little  longer.  The  last 
man  that  remained  then  ra^  off,  and  some- 
body was  hallooing.  I  heard  some  one  say, 
'Drive,  drive.'  I  was  about  160  yards  from 
where  the  firing  began.  I  went  about  120 
yards  from  where  Stevenson  fell."  He  says 
be  did  not  then  recognize  any  of  the  men. 
He  further  testified  that  there  were  15  or 
20  shots,  and  no  one  was  at  the  place  of  the 
shooting  besides  the  four  men  and  the  shot 
man,  and  that  at  the  last  shot  the  four  men 
seemed  to  be  bending  over  towards  Steven- 
son, the  deceased.  Dr.  A.  Capehart  testjfled: 
"I  was  sitting  in  my  home,  and  my  attention 
was  arrested  by  rapid  firing.  I  looked  .oat  of 
my  window  and  saw  a  number  of  men.  If s 
about  126  yards  to  Peele's  store.  Four  or 
five  men  seemed  to  be  engaged  In  what  ai>- 
peared  to  be  gun-shooting.  Almost  colnci- 
dently  with  the  firing,  my  eye  rested  on  one 
of  the  party  falling.  I  saw  three  or  four 
men  standing  around  this  man,  and  it  ap- 
peared that  he  was  being  attacked.  I  saw 
three  fiashes  of  pistols  almost  at  same  time 
in  different  positions,  and  from  different  di- 
rections.  These  parties  who  were  around 
the  man  nearly  prostrate  were  firing  on  him, 
I  knew  there  were  more  than  one  pistol  be- 
ing used,  because  I  could  tell  from  the  flash- 
es. I  saw  three  of  them  scamper  off.  The 
fourth  remained,  and  flred  a  parting  shot 
In  the  meantime  the  three  that  ran  off  were 
calling  to  this  man:  'Come  on.  Melton;  hur- 
ry, hurry.'  Some  of  them  got  In  a  wagon 
and  said,  'Drive.' "  He  said  further  that  he 
did  not  recognlise  any  of  the  men  dnring  the 
firing;  that  when  it  was  over  he  went  to 
deceased,  who  was  dying;  that  four  balls  had 
entered  the  body,  three  of  which  would  have 
proved  fatal,  and  that  seven  ballets  pierced 
the  clothhig;  that  all  the  balls  entered  from 
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behind,  none  In  front;  that  one  ball  in  the 
neck  mast  have  been  fired  ftrom  the  side, 
»nd  that  the  ball  that  hit  the  deceased  In  the 
shoulder  mnst  have  been  fired  by  a  man 
standing  In  the  rear  at  his  left  side;  that 
the  ball  In  the  kidney  ranged  almost  vertical- 
ly down.  He  says  deceased  fell  12  or  15 
yards  from  the  door  of  the  store,,  and  that 
15  or  20  shots  were  fired.  B.  F.  Burket  tes- 
tified that  he  saw  the  shooting;  that  he 
knew  them  when  they  ran  off;  that  he  saw 
the  last  shot;  be  heard  tbera  hallooing,  "Come 
on,  Melton."  He  was  asked,  "Who  were 
they?"  and  replied,  "Melton  Belfleld  and  the 
three  prisoners,  John  Belfleld,  James  Steven- 
son, and  Junins  Bishop."  He  says  they  were 
the  men  he  saw  In  the  crowd  around  the 
deceased  man.  On  cross-examination  be  said 
the  pnffs  of  smoke  were  coming  from  more 
than  one  pistol.  Louisa  Stevenson,  a  wit- 
ness for  the  prisoners,  in  her  testimony  stat- 
ed that  she  saw  the  prisoner  June  Bishop 
standing  near  deceased;  with  his  hand  on  his 
hip  pocket,  and  that  he  told  Melton  to  "use 
his  things,  and,  If  he  didn't,  he  would  use 
his,"  and  that  Bishop  was  behind  her  when 
a  shot  came  from  that  direction.  June  Bish- 
op's wife,  witness  for  prisoners,  in  her  testi- 
mony said  that  Melton's  pistol  would  fire 
five  times.  C.  T.  Peele  testified,  among  oth- 
er things,  that  Melton  Belfield  and  the  oth- 
er prisoners  came  together  to  the  store  that 
day;  that  Melton  began  quarreling,  and  he 
ordered  him  out;  that  Melton  called  the  de- 
ceased a  "damned  'son  of  a  bitch,"  a  "damned 
scoundrel,"  "a  poor  wlUte  rascal";  that  the 
deceased  reached  ap  and  got  his  pistol;  that 
he  went  to  the  rear  of  the  building,  and  when 
he  gpt  back  the  deceased  was  out  some  15 
or  20  yards  In  front  of  the  store;  that  Mel- 
ton Belfield  and  the  prisoners  were  the  only 
persons  out  there,  except  some  women;  that 
some  15  shots  were  fired,  and  that  as  he  went 
to  the  door  the  last  shot  was  fired,  which 
was  by  Melton  Belfleld;  that  he  did  not  see 
any  pistol  In  the  bauds  of  deceased;  that 
there  were  seven  bullet  boles  In  his  clothes, 
which  were  shown  to  the  Jury;  that,  when 
he  ordered  them  out  of  the  store.  Melton  re- 
mained In,  and  the  other  three  went  out, 
but  came  back  Into  the  store.  On  cross-ex- 
amination he  was  asked,  "There  nas  nothing 
to  indicate  that  he  (deceased)  was  pulled  out 
there?"  To  which  he  replied,  "I  do  not  think 
he  would  have  run  out  there."  J.  L.  An- 
drews testified  that  15  or  20  shots  were  fired; 
that.  Just  as  he  got  to  the  door.  Melton  Bel- 
field was  standing  right  over  deceased,  and 
shot  bim  Just  then,  and  ran  off;  that  the 
shooting  was  over,  and  he  saw  there  then 
only  those  two  men. 

There  was  some  additional  evidence  for  the 
state,  and  some  evidence  for  the  defense,  but 
It  Is  not  our  province  to  weigh  the  testimony. 
That  belongs  to  the  Jury.  The  only  question 
before  us  Is  whether  there  was  any  evidence 
tot  the  state  of  murder  In  the  first  degree. 


If  the  abore  evidence  Is  to  be  believed,  four 
cdored  men,  brothers  and  brothers-in-law, 
went  In  a  body  to  the  store  where  a  young 
white  man  was  clerking.  One  of  them  (Mel- 
ton) commenced  quarreling,  and  Melton  called 
the  clerk  most  Insulting  names,  when  the 
clerk  reached  for  his  pistol,  and  the  negroes 
were  ordered  out  by  Peele.  Melton  refused  to 
go.  The  other  three  went  out,  but  came  back. 
Soon  thereafter,  according  to  the  testimony 
of  several  witnesses,  all  four  were  chasing  the 
deceased,  and  trying  to  prevent  his  escape, 
firing  at  him  as  he  ran,  and  15  or  20  shots 
were  fired.  The  evidence  of  the  physician  Is 
that  the  deceased  was  struck  by  seven  shots, 
all  from  the  rear,  and  three  of  them  fatal; 
that  after  he  fell  Melton  Belfield  stood  over 
him  and  fired  a  last  shot;  that  the  others 
called  on  him  to  come,  to  hurry  up,  and  all 
four  Jumped  in  a  wagon  and  drove  hurriedly 
off.  Upon  this  evidence,  the  killing  was  an 
assassination,  without  provocation,  in  front 
of  his  store,  of  an  unoffending  young  man, 
was  was  entitled  to  the  security  of  life  and 
person  at  the  hands  of  the  law.  It  was.  If 
the  evidence  is  believed,  a  Joint  killing  by 
four  men,  all  participating  therein.  The  de- 
ceased was  trying  to  escape,  and  four  men 
were  surrounding  him  to  prevent  it,  firing  at 
him  as  he  ran,— some  15  or  20  shots  being 
fired,  which  was  more  than  one  or  even 
three  pistols  could  have  fired,— and  all  seven 
of  the  bullets  which  struck  him  coming  from 
the  rear. 

It  Is  not  law  that  when  one  is  killed,  sev- 
eral being  engaged  in  the  Joint  or  common 
assault,  only  he  is  guilty  who  can  be  shown 
to  have  fiMd  the  fatal  shot  If  such  were 
the  case,  it  would  be  a  perfectly  safe  pas- 
time for  two  men  or  more  to  chase  down  and 
shoot  a  fellow  mortal,  for  no  one— not  even 
the  shooters— could  say  who  did  the  slaying. 
On  the  contrary,  the  law  has  ever  been  that, 
if  one  Is  guilty  of  murder  In  the  first  degree, 
all  who  are  present,  aiding,  abetting,  or  en- 
coiwaging  the  perpetration  of  the  crime,  are 
guilty  of  the  same  degree  of  murder  as  he 
who  fired  the  shot.  As  far  back  as  Reg. 
v  Wallis  (1703)  1  Salk.  334,  It  was  held  that 
if  several  make  a  riot,  and  a  man  Is  killed, 
all  are  principals  in  the  murder;  Holt,  C.  J., 
saying:  "Who  actually  did  the  murder  is  not 
material.  The  matter  is  that  a  murder  was 
committed,  and  the  other  Is  but  a  circum- 
stance, and  all  are  principals."  In  a  late  Eng- 
lish case  (Reg.  v.  Salmon  [1880]  6  Q.  B.  Dlv. 
79),  where  three  were  reckles.sly  firing  at  a 
target  with  long-range  rifles,  and  a  boy  was 
unintentionally  killed,  but  it  could  not  be 
shown  by  which,  all  three  were  held  guilty 
of  manslaughter,— the  degree  of  crime  up- 
on those  facta.  Even  If  any  one  of  the  pris- 
ono:^  did  not  fire  a  fatal  shot,  or  any  shot 
at  all,  if  he  were  there  acting  In  support  of 
those  who  were  chasing  the  deceased  and 
shooting  at  him,  or  encouraging  or  aiding 
those  who  did  the  shooting,  he  was  aa  guilty 
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as  those  who  fired  tiie  three  fatal  sbots. 
WUart.  Cr.  Law,  !  211;  State  v.  Walker,  98 
Mo.  9B,  9  S.  W.  646,  11  S.  W.  1183;  1  Blsh. 
Cr.  Law  (eth  Ed.)  $  636.  It  is  not  necessary 
to  show  that  these  four  men  went  there  with 
a  preconcerted  plan  to  act  together.  That 
they  did  act  together,  and  united  In  a  com- 
mon eCtort  to  kill  the  deceased,  makes  all 
guilty  of  the  same  degree  of  crime.  Four 
witnesses  testify  that  15  to  20  shots  were 
fired,  which  la  as  much  as  three  to  four  flve- 
sbooters  would  have  fired  If  all  their  barrels 
were  emi>tled.  All  these  witnesses  testify  that 
the  four  men  were  engaged  In  chasing  the  de- 
ceased,—trying  to  head  him  off.  These  four 
men  were  identified  as  the  prisoners  and  Mel- 
ton Belfield.  No  provocation  was  shown  to 
have  been  given  to  the  three  prisoners  by 
the  deceased,  and,  as  to  Melton,  It  was  Mel- 
ton who  gave  the  provocation.  It  ought  to 
take  no  citation  of  authority  to  establish  that 
all  four  are  responsible,  Irrespective  of  which 
ones  fired  the  three  fatal  shots;  and  that  in 
such  a  chase,  four  men  after  one,  and  time 
elapshig  enough  to  fire  15  to  20  shots,  there 
was  evidence  of  premeditation,— far  more 
than  was  In  Dowden's  Case,  or  in  any  of  the 
other  cases  cited  below.  If  this  is  not  mur- 
der. In  what  way  could  these  four  negroes 
have  committed  murder  in  the  fitst  degree, 
unless  they  had  laid  in  wait  for  their  victim? 
Is  it  any  less  murder  because.  Instead  of 
ambush,  they  resorted  to  numbers,  and  in 
more  reckless  defiance  of  law  they  chased  and 
headed  him  otF,  and  shot  him  to  death,  with 
15  to  20  pistol  shots.  In  open  daylight,  in 
front  of  his  store?  One  solitary  case  !■  dted 
as  authority  that,  four  men  being  in  pursuit 
of  deceased,  no  one  can  be  convicted  unless 
it  can  be  shown  who  fired  the  three  fatal 
shots.  That  case  is  Campbell  v.  State,  61 
Aih.  Dec.  49,  but  an  examination  shows  that 
the  charge  there  approved  was:  "If  it  Is  un- 
certain from  the  evidence,  In  the  minds  of 
the  Jury,  which  one  out  of  two  or  more  per- 
sons Infiicted  the  stab  that  would  operate  to 
acquit  the  prisoner,  unless  there  Is  proof  that 
the  prteonen  aided  or  abetted  the  person  as- 
certained to  have  killed  him."  This  qualifi- 
cation puts  the  case  in  line  with  the  uniform 
ruling  of  all  coiurts.  When  two  or  more  unite 
in  an  act  which  results  in  death,  all  are  guilty, 
though  only  one  gave  the  fatal  stab,  blow,  or 
shot.  1  Wbart.  Cr.  Ijaw,  {  396,  and  cases 
cited;  also  Dumas  v.  State,  62  Oa.  58;  1 
Blsh.  Cr.  Law,  §  629  (2),  and  cases  cited; 
Wbart  Cr.  PI.  t  301,  and  cases  dted;  State 
V.  Johnson,  7  Or.  210;  Brennan  v.  People,  15 
IlL  511;  RulofT  V.  People,  45  N.  Y.  213;  2 
Oreenl.  E)v.  §8  40,  41.  But  It  cannot  be  nec- 
essary to  add  more  cases,  for  the  doctrine  Is 
based  upon  reason  and  is  universally  recog- 
nized. When  sev^al  combine  IQ  an  unlaw- 
ful act,— as  here  In  chasing  the  deceased  and 
firing  at  him,— all  who  are  present,  aiding 
and  abetting,  are  equally  guilty,  whether  all 
Bred  at  him  or  not    This  Is  fully  and  ably 


discussed  In  Spies  t.  People,  S  Am.  St  Rep. 
820,  and  notes.  This  was  the  celebrated  An- 
archist Case,  In  122  lU.  1,  12  N.  B.  865,  IT 
N.  B.  89a  In  People  v.  Mather,  4  Wend. 
230,  21  Am.  Dec.  122,  It  was  well  said  by 
Marcy,  J.  Oater  the  celebrated  secretary  of 
state  of  the  United  States):  "The  fact  of  con- 
spiring need  not  be  proved.  If  parties  con- 
cur in  doing  the  act,  although  they  were  not 
previously  acquainted  with  each  other.  It  is  a 
conspiracy."  Here,  If  the  only  fatal  shot  had 
been  fired  by  Melton,  these  prisoners,  if  five 
witnesses  have  sworn  the  truth  (and  of  that 
the  Jury  are  the  Judge),  were  all  present,  ac- 
tively aiding  by  "trying  to  head  the  deceased 
off";  and  three  of  them  present,  if  not  all 
four,  emptying  their  five  barreled  pistols  at 
him,  as  the  testimony  concurs  that  15  to  20 
shots  were  fired.  Dr.  Capehart  testified  that 
he  saw  three  pistols  fiash  at  once.  State  v. 
Straw,  33  Me.  554;  Doan  v.  State,  26  Ind. 
495;  Washington  v.  State,  36  Ga.  222;  Rex 
v.  Perkins,  4  Carr.  &  P.  537..  In  State  v. 
Gooch,  94  N.  C.,  at  page  1014,  the  court  cites 
and  approves  the  following:  "In  Rex  v.  Cox, 
4  Carr.  &  P.  538,  the  rule  Is  thus  laid  down, 
'If  two  persons  are  engaged  In  pursuit  of  an 
unlawful  object,  the  two  having  the  same  ob- 
ject In  view,  and,  In  pursuit  of  that  common 
object  one  of  them  does  an  act  which  Is  the 
cause  of  death.  In  such  circumstances  that  it 
amounts  to  murder  in  him.  It  amounts  to  mm-- 
der  in  the  other  also.' "  To  the  same  purport 
State  V.  Whltt  113  N.  C,  at  pages  718-720, 
18  S.  B.  at  page  716,  which  very  much  re- 
sembles this  case.  In  Stiite  ▼.  Gooch,  04  N. 
C,  at  page  1013,  the  court  cites  with  ap- 
proval Lord  Hale's  Pleas  of  the  Crown  (vol- 
ume 1,  p.  440),  which  thus  lays  down  the 
doctrine  on  the '  subject:  "If  divers  persona 
concur  In  an  Intent  to  do  mischief,  as  to  kill, 
rob,  or  beat  another,  and  one  did  It,  they  are 
all  principals;  and  If  many  be  present  and 
only  one  gives  the  stroke  whereof  the  party 
dies,  they  are  all  principals,  If  they  came  for 
that  purpose." 

But  it  is  contended  that  there  Is  no  evi- 
dence of  a  deliberate  and  premeditated  kill- 
ing. The  statute  does  not  restrict  murder 
In  the  first  degree  to  cases  In  which  the  slay- 
ing has  been  done  by  lying  in  wait  or  poison- 
ing, or  has  been  planned  beforehand.  The 
premeditation  or  deliberation  may  take  place 
after  the  parties  meet  and  this  may  be  de- 
duced from  the  attendant  circumstances;  the 
absence  of  provocation;  the  numbers  brought 
against  the  deceased;  the  pursuit  by  four 
men  following  up  one  who  Is  fieeing  and  try- 
ing in  vain  to  escape';  the  standing  over 
him  after  he  Is  down,  fatally  wounded,  and 
firing  the  last  shot  Into  the  prostrate  body; 
the  other  three,  with  smoking  pistol  barrels, 
standing  by;  and  then  their  calling  to  him  to 
"Come  on,"  "Hurry  up,"  "Let  us  drive,"  and 
going  off  together.  In  State  v.  Poster,  130 
N.  C,  at  page  671,  41  S.  B.,  at  page  285,— 
the  last  case  before  this  court,  it  Is  said:  "It 
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has  been  nniformly  held  by  this  court  that 
If  the  purpose  to  kill  was  formed  before  the 
killing  took  place,  'no  matter  for  how  short 
a  time,'  It  would  be  within  the  power  of  the 
jury  to  Snd  him  guilty  of  murder  in  the  first 
degree,  and  not  violate  the  law,  nor  their 
oaths  as  jurors."  It  should  not  be  necessary 
to  cite  cases,  for,  as  the  court  said,  our  au- 
thorities are  uniform  to  that  effect,  but 
among  them  we  may  quote:  In  State  v, 
Dowden,  118  N.  C.  (quoted  in  State  v.  Fos- 
ter, supra),  at  page  1153,  24  S.  E.,  at  page 
723,  It  is  said:  "This  court  has  not  followed 
the  Intimations  of  some  of  the  courts  of 
other  states  that  in  order  to  constitute  de- 
liberation there  must  be  evidence  of  a  def- 
inite design,  formed  on  some  occasion  previ- 
ous to  the  meeting  at  which  the  killing  was 
done,  and  cherished  up  to  and  at  the  time 
of  putting  It  Into  execution.  *  •  •  The 
question  of  the  time  that  elapses  between  the 
determination  to  kill  and  the  kilUng  being 
Immaterial./'  In  State  v.  Gadberry,  117  N.  C. 
811,  23  S.  E.'477,  where  there  was  no  lapse 
of  time,  but  one  shot  fired,  and  that  without 
warning,  Furches,  J.,  held  that  whether  this 
was  mm-der  in  the  first  degree  or  the  second 
degree  was  a  question  for  the  Jxiry.  The 
siime  Judge  (Brown)  followed  that  ruling  In 
this  case.  In  State  v.  Dowden,  supra,  the 
shooting  was  done,  not  with  a  multitude, 
as  here,  but  by  one  man,  and  "in  10  or  15 
seconds"  after  the  deceased  told  the  prison- 
er to  get  off  the  engine;  and  this  court  unan- 
imously sustained  a  verdict  of  murder  In  the 
first  degree,  Avery,  J.,  saying:  "If  the  pris- 
oner weighed  the  purpose  of  killing  long 
enough  to  form  a  fixed  design  to  kill,  and  at 
a  subsequent  time,  no  matter  how  soon  or 
how  remote,  put  it  Into  execution,  there  was 
sufficient  premeditation  and  deliberation  to 
warrant  the  jury  in  finding  him  guilty  of 
murder  In  the  first  degree.  State  v.  Thomas 
(at  this  term)  24  S.  E.  431;  State  v.  Nor- 
wood, 115  N.  C.  790.  20  S.  E.  712,  44  Am. 
St.  Rep.  498;  State  v.  Covington,  117  N.  C. 
834,  23  S.  E.  337;  State  v.  McCormac,  116  N. 
C.  1033,  21  S.  E.  C03."  In  State  v.  McCor- 
mac. 116  N.  0.  1036,  21  S.  E.  694.  the  court 
says,  quoting  Kerr,  Homicide,  f  72:  "The 
question  whether  there  has  been  deliberation 
Is  not  ordinarily  capable  of  actual  proof,  but 
must  be  determined  by  the  Jury  from  the  cir- 
cumstances. It  has  been  said  that  an  act 
is  done  with  deliberation,  however  long  or 
short  a  time  intervenes  after  the  intent  Is 
formed  and  before  it  is  executed.  If  the  of- 
fender has  an  opportunity  to  recollect  the 
oflfense."  The  court  then  goes  on  to  say:  "In 
arriving  at  a  conclusion,  they  [the  Jury] 
would  naturally  look  to  the  testimony  as  to 
the  conduct  of  the  prisoner  at  and  about  the 
time  of  the  homicide,  and  the  attendant  cli^ 
cumstances,  to  throw  light  upon  the  ques- 
tion, rather  than  to  a  computation  of  the  Urai 
Intervening  between  the  formation  and  ex- 
ecution of  the  design."    Is  not  that  the  law 


in  this  case?    If  not,  why  not?    In  State  r. 
Covington,  117  N.  0.  834.  23  S.  E.  337,  "the 
only   evidence  of  the  circumstances  under 
which  the  homicide  was  committed  was  tlie 
prisoner's  alleged  conversation:   That  he  en- 
tered  a   store   to   commit   larceny.    The   de- 
ceased got  between  him  and  the  door.    That 
'I  watched  my  chance,  and  jumped  on  the 
old  man  and  wrenched  his  pistol,  and  the 
old   man    hallooed,    'Murder!'    Then    I    shot 
him  through  the  body.    The  old  man  said. 
'You  have  got  me.'    I  aimed  to  shoot  himi, 
and  this  must  have  been  when  I  shot  him  la 
the  neck,  and  I  shot  him  again.' "    The  court 
held    that    It    was    proper    to    Instruct    the 
jury  "In  no  view  of  the  evidence  was  the 
defendant  guilty  of  murder  in  the  second  de- 
gree or  manslaughter,  but  the  Jury  should 
find  the  prisoner  guilty  of  murder  In  the 
first  degree,  if  they  believed  that  evidence, 
or  acquit  If  they  did  not."    Why,  then.  Is  it 
not  at  least  evidence  of  murder  in  'the  first 
degree  that  all  four  in  this  case  were  en- 
gaged hi  trying  to  head  off  a  fleeing  man. 
and  at  least  three,  and  doubtless  all  four, 
were  aiming  to  shoot  him  (as  four  witnesses 
testify  there  were  15  to  20  shots),  and  almhig 
so  well  that  7  bullets  struck  him,  3  of  them 
fatal,  and  all  In  the  rear,  and  when  not  a 
single  witness  testifies  to  any  legal  provoca- 
tion, and  as  to  absolutely  no  provocation  at 
aU  by  deceased  toward  these  three  prlsonersT 
This  case  has  been  repeatedly  cited  as  au- 
thority since,  and  has  never  been  questioned. 
In  State  v.  Thomas,  118  N.  C.  1120,  24  S.  E. 
431,  citing  State  v.  Covington,  it  Is  said  that 
the  expression  of  the  prisoner,  "I  aimed"  to 
klU  him,  Justified  a  verdict  of  murder  In  the 
first  degree,   because,   on  the  facts  In  that 
case.   It  tended  to  show  that  the  prisoner 
formed  the  design  to  kill,  "not  In  the  beat  of 
passion  aroused  by  combat,  but  when  the  ^e- 
ceased  acknowledged  he  was   vanquisbeuf 
Here  there  was  no  combat  shown  by  de- 
ceased as  to  these  prisoners,  and.  if  It  were 
shown  that  there  was  an  altercation  with 
Melton,  the  deceased  acknowledged  himself 
vanquished  by  fleeing,  and  was  pursued  by 
superior  numbers,— 15  or  20  shots"  fired;   shot 
every  time  In  the  rear,  and  again  after  he 
was  down,  and  all  four  participating  In  the 
last  bloody  and  savage  act    In  State  v.  Nor- 
wood, 115  N.  C.  703,  20  S.  E.  712,  44  Ann.  St 
Bep.  498,  It  is  said  that  if  the  prisoner  "de- 
liberately determined  to  take  the  child's  life 
by  putting  pins  In  its  mouth,  it  is  immaterial 
how  soon  after  resolving  to  do  so  she  car- 
ried her  purpose  into  execution";  and  there 
are  several  other  cases  all  to  the  same  ef- 
fect.   It  is  useless  to  add  to  those  citations, 
for  in  State  v.  Foster  (at  last  term)  130  N. 
C.  at  page  671.  41  a  E..  at  page  285,  the 
court  reiterated  that  "It  has  been  uniformly 
held  by  this  court  that  If  the  purpose  to  klU 
was  formed  before  the  killing  took  place,  no 
matter  for  how  short  a  time."  It  would  be 
murder  In  the  first  degree.    And  also  at  last 
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torn  the  nnanlinouB  court  In  State  t.  Conly, 
130  N.  C,  at  page  186,  41  S.  B.,  at  page  537, 
approved  tbe  following  cbarge  of  Judge  0>- 
Me:  "By  'premeditation'  Is  meant  thought  be- 
forehand for  any  length  of  time,  however 
short." 

The  law  Is  thus  clearly  and  admirably  stat- 
ed by  Dr.  Wharton  (1  Wbart  Cr.  Law  [9th 
Ed.]  S  380),  with  a  long  list  of  aathoritles  to 
support  his  text:  "To  establish  the  predi- 
cate of  'premeditated,'  which  under  most  of 
the  statutes  Is  an  essential  Incident  of  mur- 
der In  the  first  degree.  It  has  been  said  that 
a  positive  previous  Intent  to  take  life  must 
be  shown;  but  this  opinion  has  since  been  re- 
called by  the  court  that  delivered  it,  and  is 
opposed  to  the  weight  of  authority  every- 
where. And  it  has  also  been  said  that,  where 
the  fact  of  death  alone  is  proved,  the  pre- 
sumption is  that  it  is  murder  In  the  second 
degree;  It  being  incumbent  on  the  prosecu- 
tion to  rebut  this  by  something,  however 
slight,  from  which  premeditation  can  be  In- 
ferred. But  be  this  as  It  may,— and  when 
analyzed  the  ix>8ltion  varies  very  little  from 
that  of  the  crown  writers  on  murder,  who 
draw  the  presumption  of  malice  afore- 
thought not  from  the  fact  of  death,  but  from 
the  nature  of  the  wound.  Instrument,  etc.,— 
there  is  a  substantial  concurrence  of  author- 
ity on  the  general  meaning  of  'premedita- 
tion.' It  involves  a  prior  Intention  to  do  the 
act  In  question.  It  Is  not  necessary,  how- 
ever, that  this  intention  should  have  been 
conceived  for  any  particular  period  of  time. 
It  Is  as  much  premeditation  if  it  entered  in- 
to the  mind  of  the  guilty  agent  a  moment 
before  the  act  as  If  it  entered  ten  years  be- 
fore. And  the  reason  of  this  is  obvious. 
[Here  follow  the  reasons.]  Hence  judges 
have  generally  united  in  holding  that,  while 
there  must  be  some  sort  of  premeditation  (L 
e.,  the  blow  must  not  be  the  Incident  of 
mania  or  a  sudden  paroxysm  of  passion, 
such  as  suspends  the  Intellectual  powers), 
whether  there  has  been  such  premeditation 
Is  for  the  Jury.  •  •  •  The  question,  in 
other  words,  is  one  of  fact,  not  of  arbitrary, 
technical  law."  His  honor  therefore  properly 
left  it  to  the  Jury  in  this  case.  The  above 
19  buttressed  upon  cases  so  numerous  and 
from  so  many  states  that  citation  of  them 
is  omitted  here,  as  they  can  be  found  by 
turning  to  the  section  (380)  above  quoted. 
Again,  in  the  same  work,  at  section  117,  It  Is 
said,  citing  very  numerous  authorities  which 
can  there  be  found,  without  repeating  them 
here:  "It  is  constantly  laid  down  that  intent 
at  the  time  of  the  action  Is  enough.  It  is  not 
meant  to  a.'sert  by  this  that  a  person  who 
under  suddep  Impulse  kills  another  is  guilty 
of  murder.  To  say  this  would  be  unwar- 
ranted, for  the  reason  that  we  have  no 
means  of  saying  that  a  particular  Impulse  Is 
sudden.  What  we  have  a  right,  however,  to 
■ay,  and  what  the  law  means  by  this  maxim 
to  say.  Is  this:  That,  when  a  homicide  is 
committed    by  weapons    indicating    design, 


then  It  is  not  necessary  to  prove  that  such 
design  existed  at  any  definite  period  before 
the  fatal  blow.  From  the  very  fact  of  a 
blow  being  struck,  we  have  a  right  to  infer, 
as  a  presumption  of  fact,  but  not  of  law,  that 
the  blow  was  intended  prior  to  the  strik- 
ing, although  It  may  be  at  a  period  of  time 
Inappreciably  distant."  The  authorities  are 
both  very  numerous  and  uniform,  and  sus- 
tain the  text,  and  show  that  our  decisions 
conform  to  those  elsewhere.  It  may,  per- 
haps, be  thus  succinctly  stated:  At  common 
law,  and  up  to  the  statute  dividing  murder 
into  two  degrees,  killing  witb  a  deadly  weap- 
on being  shown,  malice  and  premeditation 
were  presumptions  of  law.  Now,  a  killing 
being  shown,  murder  in  the  second  degree 
Is  a  presumption  of  law;  and  if,  further,  tbe 
killing  with  a  deadly  weapon  Is  shown.  In- 
dicating design,  then  whethor  there  was  pre- 
meditation is  a  question  of  fact  for  the  Jury, 
and  they  have  a  right  to  infer  premeditation 
from  the  nature  of  the  weapon  or  other  at- 
tendant circumstances.  In  such  cases  that 
question  is  always  one  to  be  submitted  to 
the  Jury,  and  it  was  not  error  to  submit 
it  to  them  on  the  facts  of  this  case.  When 
(if  the  evidence  is  believed)  these  four  men 
pulled  out  their  pistols  and  commenced  fir- 
ing upon  one  man,  and  continued  to  pursue 
and  fire  upon  him  while  fleeing,  that  was 
evidence  of  a  deliberately  formed  Intent  to 
kill,  and  that  Intent  necessarily  preceded  the 
actual  killing.  It  also  showed  concert  of 
action.  The  evidence  that  all  the  shots  came 
from  the  rear,  and  that  when  the  deceased 
was  down,  fatally  wounded,  a  shot  was  fired 
by  one  of  the  number,  tbe  others  standing 
by,  encouraging  him  and  calling  to  him  to 
escape  with  them,  is  evidence  confirmatory 
of  a  previously  formed  Intent  to  kill. 

When  it  Is  shown  that  tbe  parties  did 
combine  and  act  together  In  execution  of 
an  unlawful  purpose,  a  previous  agreement 
to  do  so  need  not  be  shown.  People  v. 
Mather,  4  Wend.  230,  21  Am.  Dec.  122.  But 
there  Is  evidence  of  the  latter  which  the  Jury 
were  well  warranted  in  considering.  Pour 
colored  men,  nearly  related,  go  together  to 
the  store.  They  all  go  armed,  for  the  evi- 
dence is  that  in  a  few  minutes  all  of  them 
were  using  pistols.  One  of  them  grossly  in- 
sults a  white  man  without  provocation,  and, 
when  ordered  out,  refuses  to  go,  but  reit- 
erates tbe  grossest  insults,  calculated  to  bring 
on  a  fight,  while  his  three  companions,  who 
had  gone  out,  return  into  the  store.  Soon 
after  the  white  man  is  seen  out  of  doors, 
running  for  his  life,  with  all  four  chasing 
him,  and  four  revolvers  barking  on  his  track. 
Seven  shots  strike  him,  all  from  the  rear. 
He  is  shot  again  after  he  la  down.  Then 
all  four  Jump  into  a  wagon  and  drive  off. 
Xo  witness— not  even  those  for  the  defense- 
states  that  there  were  any  words  or  any 
movements  by  the  deceased  against  these 
three  prisoners,  yet  there  is  evidence  that 
they  pursued  him  and  aided  In  compassing 
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his  death.  Is  not  this  unprovoked  partici- 
pation in  the  tragic  death  of  the  deceased 
Bome  evidence  of  that  premeditated,  delib- 
erate kill'ng  which  constitutes  murder  In  the 
first  degree?  "What  all  the  evidence  shows" 
Is  solely  for  the  Jury,  not  for  the  court;  and 
the  Jury  have  decided  that  it  proves  beyond 
a  reasonable  doubt  that  the  prisoners  are 
guilty  of  murder  In  the  first  degree,— be- 
yond any  reasonable  doubt  in  the  minds  of 
any  one  of  the  12  impartial  men  who  heard 
the  evidence,  and  whose  province  it  was  to 
pass  upon  the  facts.  This  court  cannot  sit 
as  a  revising  jury  to  pass  upon  their  action. 
If  it  be  conceded  (which  I  do  not  claim) 
that  we  are  wiser  and  more  impartial  than 
the  jury  who  found  the  verdict,  we  are  at 
the  double  disadvantage  of  not  having  heard 
the  witnesses  or  been  present  at  the  trial, 
and  that  the  law  does  not  give  us  power  to 
weigh  the  evidence.  Smith,  C.  J.,  In  State 
y.  Hardee,  83  N.  C,  at  page  622,  says,  "Nor 
will  the.  court  look  Into  the  evidence  to  as- 
certain If  .the  verdict  was  rendered  apbn 
testimony  which  ought  not  to  have  convict- 
ed;" citing  State  v.  Storkey,  63  N.  a  7,  and 
State  V.  Davis,  80  N.  C.  384.  There  are  only 
two  accounts'  given  of  the  slaying  of  the  de- 
ceased. That  of  the  state's  witnesses,,  above 
recited,  which.  If  believed,  Is  strong,  and, 
it  should  seem,  conclusive,  evidence  of  mar- 
der  in  the  first  degree.  The  other  version 
is  that  of  the  fonr  witnesses  for  the  defense, 
three  of  whom  are  women  and  near  rela- 
tives of  the  prisoners.  Their  account  Is  that 
there  was  a  fight  between  deceased  and 
Melton;  that  deceased  fired  two  shots,  and 
Melton  three,  and  no  one  else  fired  or  had 
any  part  in  the  difficulty;  and,  If  this  Is 
true,  the  prisoners  are  guilty  of  nothing. 
Aside  from  the  relationship,  and  the  fact 
that  every  one  knows  the  women  left  when 
the  shooting  began,  there  is  the  fact  that 
deceased's  clothes  showed  seven. bullet  holes, 
all  in  the  rear,  and  no  one  else  is  shown  to 
have  been  struck.  "What, was  the  truth  of 
the  transaction  was  for  the  Jury,  to  whom 
his  honor  left  the  determination  of  the  facts 
under  a  charge  not  excepted  to,  and  it  is 
not  for  this  court  to  reverse  their  finding  of 
the  facts.  In  State  v.  Smith,  126  N.  C.  1116, 
36  S.  E.  165,  It  was  held  by  a  unanimous 
court,  through  Montgomery,  J.,  that  "where 
there  is  evidence,  more  than  a  scintilla,  on 
the  part  of  the  state,  going  to  show  pre- 
meditation and  deliberation  on  the  part  of 
the  prisoner.  Indicted  for  murder,  it  is  for 
the  jury  to  pass  upon  the  guilt  of  the  pris- 
oner, and  the  degree.  If  guilty."  And  fur- 
ther, "The  credibility  of  the  witnesses  and 
the  weight  of  the  evidence  are  for  the  jury, 
and  not. for  the  appellate  court,  although  It 
may  differ  from  the  Jury  as  to  the  weight  of 
the  evidence,  where  It  Is  conflicting." 

The  presiding  judge  could  have  set  aside 
the  verdict,  and  would  have  done  so.  In  this 
case.  In  the  discharge  of  his  duty.  If  he  had 
thought  the  evidence  did  not  Justify  the  ver- 


dict That  power  Is  wisely  vested  In  Mm 
who  heard  the  evidence  and  saw  the  bearing 
of  the  witnesses  on  the  stand.  The  only  au- 
thority committed  to  us  is  to  pass  upon  the 
assignment  of  errors  of  law,  which  In  this 
ease  is  the  allegation  that  there  was  no  evi- 
dence, in  such  case  we. can  only  consider 
the  evidence  against  the  appellants,  and  If 
there  Is  any  evidence,  more  than  a  mere 
scintilla.  It  Is  for  the  jury,  and  the  Jury 
alone,  to  say  whether  the  evidence  Is  over- 
come by  the  evidence  for  the  defense.  That 
la  their  province,  nor  ours.  Three  out  of 
the  four  witnesses  for  the  defense  In  this 
case,  as  already  stated,  are  wom«i  nearly 
connected  with  the  prisoners,  and  what 
weight  that  fact  should  have  In  considering 
the  credit  to  be  given  their  testimony  was 
for  the  Jury  to  decide.  State  v.  Lee,  121  N. 
O.  644,  28  S.  E.  552.  The  Jury  also  knew, 
as  we  cannot  know,  the  character  of  the 
witnesses,  and  the  credit  which  should  be 
given  to  the  testimony  of  each.  For  wise 
purposes,  trial  by  jury  was  established  by 
our  ancestors,  and  has  been  continued  and 
declared  inviolable  by  oiir  present  constitu- 
tion. Any  Impairment  of  the  powers  or  cur- 
tailment of  them  by  the  appellate  conrt  re- 
vising the  Judgment  of  the  Jury  upon  the 
weight  of  the  evidence  Is  contrary  to  the 
organic  law  and  our  unbroken  Ibte  of  deci- 
sions. If  the  court  can  pass  that  line  for  the 
prisoners  in  a  state  case,  there  Is  nothing  to 
hinder  like  action  in  any  othef.  To  judges 
of  fact,  grounds  of  challenge  are  always  al- 
lowed. To  judges  of  law,  there  are  none. 
Therefore  they  should  be  all  the  more  care- 
ful not  to  Infringe  upon  the  province  of  those 
to  whom  the  constitution  and  the  laws  have 
committed  the  ascertainment  of  the  facts. 

The  prisoners  have  had  a  fair  trial  before 
a  learned  and  impartial  judge,  with  two  able 
counsel  to  defend  them.  It  speaks  well  for 
the  forbearance  of  the  law-abiding  people  of 
Bertie  that  this  Is  so.  I  have  been  unable  to 
discover  any  error  or  wrong  done  them  In 
this  trial. 

MONTGOMERT,  J.  (dissenting).  At  the 
time  of  his  death,  Stevenson  was  a  salesman 
In  the  employment  of  Peele,  a  witness  In 
the  case.  The  three  prisoners,  together  with 
Melton  Belfield  (now  dead),  on  the  day  of 
the  homicide  went  to  the  store  of  Peele  for 
a  lawful  purpose,  so  far  as  the  evidence  dis- 
closes. Before  the  shooting  commenced,  the 
prisoners  were  peacemakers.  On  his  cross- 
examination,  I'eele  said  In  answer  to  the 
question,  "They  did  not  take  any  part  in  the 
row,  did  they?  Not  specially.  When  you  or- 
dered them  out,  did  these  prlsonov  go  out? 
Tes,  sir."  Peele  further  testified  that  upon 
hearing  plstol-flrlng  he  retnmed  from  the 
b'lck  room  of  the  store  to  the  front  door; 
he  then  saw  Melton  Belfleld  shoot  Stevenson; 
that  he  fired  standing  right  over  him;  and 
that  he  saw  no  pistoUi  In  the  hands  of  the 
prisoners.     But  the  evidence  of  Uverman 
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aod  that  of  Dr.  Capehart  wait  to  prove  that 
the  prlBonars  were  engaged  In  the  shooting, 
and  under  ch»:amstances  tending  to  show 
premeditation  on  their  part  to  kill  Stevenson; 
and  upon  that  evidence,  doubtless,  the  Jury 
convicted  them  of  murder  in  the  first  degree. 
A  very  short  time  elapsed  between  the  mo- 
ment when  the  prisoners  were  peacemakers 
and  the  time  when  they  did  the  shooting,  ac- 
cording to  the  evidence  of  the  two  last  nam- 
ed witnesses,  it  is  true;  but  premeditation 
Is  not  a  question  of  time.  If  the  intent  to 
kill  springs  from  a  sudden  gust  of  passion, 
and  the  act  of  killing  Is  simultaneous  with 
the  formation  of  the  intention,  then  there  Is 
no  premeditation.  But  if  the  purpose  to  kill 
has  been  considered  long  enough  to  fix  in 
the  mind  the  determination  to  do  the  act,  and 
then  subsequently,  either  remotely  or  imme- 
diately, the  killing  is  done,  premeditation  ex- 
ists. State  V.  Dowden,  118  N.  C.  1146,  24  S. 
E.  722;  State  v.  Foster,  130  N.  O.  666,  41  & 
B.  284. 
I  think  tiKre  was  no  cmr. 


(131  N.  C.  SM)  ' 

SMITH  et  aL  t.  PAOTrOM  et  aL 

(Siq»enie  Oomt  of  North  Carolina.    Dee.  2; 

1902.) 

Q^BCKS  OF  COURTS— BONDS-JTJNDS—DBPOBIT 

IN  BANK— LOSS— DBSIGNATBD  DEPO- 

81T0RT— PARTIES. 

1.  Thf  bond  of  a  pnblic  officer  is  liable  for 
moDey  that  comes  into  his  hands  as  an  insnrer, 
and  not  merely  for  the  exercise  of  good  faith. 

2.  Code,  §  72,  provides  that  the  bond  of  a 
clerk  of  a  superior  coort  shall  be  liable  for  all 
moneys  which  may  come  into  his  bandb  "by 
color  of  his  office."  Held,  that  where  the  com- 
missioners in  partition  p&id  the  proceeds  to  the 
clerk,  who  receipted  for  it  as  clerk,  the  bond 
was  liable. 

3.  The  charter  of  a  bank  authorized  public 
officers  to  deposit  in  said  bank  auj  moneys  in 
their  custody,  but  it  specified  that  such  provi- 
sion should  be  subject  to  the  provisions  of  chap- 
ter 470,  Laws  1889,  which  provides  that  no 
SQch  provision  in  any  charter  shall  operate  to 
relieve  officers  from  official  responsibility,  or 
their  sureties  from  liability  on  their  official 
bonds.  HeJd,  that  where  a  clerk  of  a  superior 
conrt  deposited  funds  from  a  partition  sale  in 
the  bank,  and  it  failed,  the  bond  of  the  clerk 
was  liable. 

4.  Code,  §  1883,  enacts  that  every  person  in- 
jured by  the  neglect,  etc..  of  any  clerk  of  a 
Rni>erior  conrt  may  sue  on  his  bond.  Held,  that 
claimants  of  a  fund  arising  from  a  partition 
gale,  which  fund  had  been  deposited  with  a 
clerk  and  lost,  may  sue  on  hii  bond. 

Appeal  from  superior  court,  Burke  coon- 
ty;  Counclll,  Judge. 

Action  on  a  bond  by  O.  B.  Smith,  as  ex- 
ecutor, and  others,  against  P.  W.  Patton 
and  others.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.    AflSrmed. 

A  C.  Avery,  for  appeUanta.  J.  T.  Per- 
kins, for  appellees. 

OliABK,  J.  Under  proceedings  to  sdl 
land  for  partition,   the  commissioner  paid 

T 1  See  Clerki  of  CourU,  vol.  10,  Cent.  Dig.  I  la. 
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the  proceeds  of  the  sale  Into  tbe  clerk's 
office,  taking  his  receipt  therefor  as  derk, 
The  d^k  deposited  the  same  In  the  Pied- 
mont Bank,  which  later  failed,  and,  the 
fund  being  Impaired  or  lost,  this  action  Is 
to  recover  the  amount  so  lost  from  the  clerk 
on  his  bond.  It  is  settled  in  this  state  that 
the  bond  of  a  public  officer  is  liable  for 
money  that  comes  into  his  hands  as  an  In- 
surer, and  hot  merely  for  the  exercise  of 
good  faith.  Presson  v.  Boon,  108  N.  C.  78, 
12  S.  E.  807;  State  v.  Bateman,  102  N.  C. 
52,  8  S.  B.  882,  11  Am.  St  Rep.  708;  Mor- 
gan V.  Smith,  95  N.  C.  397;  Havens  v. 
Latham,  75  N.  C.  505;  State  v.  Clarke,  73 
N.  C.  257;  and  other  cases  therein  cited. 
Bonds  of  administrators,  executors,  guard- 
ians, etc,  only  guaranty  good  faith.  Moore 
V.  Bare,  101  N.  C.  11,  7  S.  B.  471,  9  Am.  St 
Rep.  17;  Atkinson  v.  Whitehead,  66  N.  C. 
296.  But  the  defendants  contend  that  there 
was  no  law  authorizing  the  clerk  to  receive 
these  funds,  and  therefore  the  bond  is  not 
liable.  Here  the  clerk  appointed  the  com- 
missioner to  make  the  sale,  without  bond, 
and  on  approving  hla  report  received  and 
receipted  for  the  proceeds  as  clerk,  took 
out  his  costs,  and  entered  the  auotmt  due 
each  heir  at  law  on  his  docket  and  disburs- 
ed a  portion  of  said  fund  to  the  parties  en- 
titled. This  wonld  seem  a  receipt  of  the 
fund  by  the  clerk  "by  virtue  of  his  office." 
Cox  V.  Blair,  76  N.  0.  78;  McNeUl  v.  Mor- 
rison, 63  N.  C.  608;  Judges  v.  Deans,  9 
N.  C.  93.  But,  If  this  were  otherwise,  the 
clerk  received  It  "as  clerk,"  and  so  re- 
ceipted for  it.  This  was  certainly  a  re- 
ceipt of  the  money  "under  color  of  his  of- 
fice," and,  indeed,  this  is  admitted  In  tlie 
answer.  The  older  decisions  were  made 
when  these  words  were  not  in  the  statute. 
"The  broad  and  comprehensive  provision'' 
embradng  money  received  by  "color  of  his 
office"  was  enacted  to  cover  the  defect  by 
Code,  i  72,  and  was  construed  In  Thomas  v. 
OonneUy,  104  N.  C.  488,  10  S.  B.  520,  to 
embrace  all  cases  where  the  officer  received 
the  money  in  his  official  capacity,  but  when 
he  may  not  be  authorized  or  required  to 
receive  the  same.  In  such  case  the  bond 
Is  responsible  for  the  safe  custody  of  th<> 
fund  so  paid  In.  Presson  v.  Boon,  supra; 
Sharpe  v.  Connelly,  105  N.  0.  87,  11  S.  E. 
177;  Thomas  v.  ConneUy,  104  N.  0.  342,  10 
S.  B.  520;  Bx  parte  Cassldy,  96  N.  0.  225: 
Brown  v.  Coble,  76  N.  C.  393;  Greenlee  v. 
Sudderth,  65  N.  C.  473;  Broughton  v.  Hay- 
wood, 61  N.  C.  380.  While  the  charter  of 
the  Piedmont  Bank  (Prlv.  Laws  1891,  c. 
41,  8  2)  authorizes  public  officers  to  deposit 
In  said  bank  any  moneys  In  theh:  custody,  it 
specifies  that  this  shall  be  subject  to  the 
provisions  of  chapt^  470,  Laws  1889,  which 
provides  that  no  such  provision  In  any  cor- 
poration charter  "shall  operate  or  be  con- 
strued to  relieve  them  from  offidal  respon- 
sibility, or  their  sureties  from  liability  on 
their  official  bonds."    The  plaintiffs,  dalm- 
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anti  of  thte  fund,  are  entitled  to  maintain 
this  action.    Code,  (  1883;    Daniel  t.  Orlz- 
sard,  117  N.  a  105,  23  &  B.  03. 
No  eiror. 


(131  N.  C.  393) 

JUSTICE  T.  QALLERT. 

(Supreme  Court  of  North  Carolina.    Dec  2, 

1902.) 

ADMINISTRATORS  -   ACTIONS  —  BVIDBNCB  — 
INSTRUCTIONS— KXCBPTIONS— ORAL  IN- 
STRUCTIONS—LIMITATIONS. 

1.  An  exception  to,  the  court's  refusal  to  give 
a  requested  oral  instruction  cauuot  be  sustain- 
ed; the  court,  by  the  express  provisions  of 
Code,  S  416,  being  authorized  to  disregard  it. 

2.  Where  a  judge,  by  the  aid  of  disconnect- 
ed notes,  orally  instructed  the  jury,  in  the  ab- 
sence of  a  request  by  either  party  that  he 
should  give  his  instructions  in  writing,  the 
court,  on  appeal,  la  bound  by  the  Judge's  state- 
ment of  facts  as  to  what  the  instructions  were; 
and  the  contents  of  such  notes,  which  were  not 
handed  to  tlie  jury,  are  immaterial.  • 

3.  An  omission  to  give  an  instruction  on  a 
particular  point  is  not  error,  in  the  absence  of  a 
request. 

4.  Where  an  action  against  an  administrator 
wag  presented  to  the  jury  by  both  parties  on  the 
•ole  issue  whether  the  administrator  had  so  act- 
ed as  to  remove  the  bar  of  limitations,  failure  to 
charge  as  to  the  length  of  time  that  would  be  a 
bar  was  not  error. 

5.  Where,  in  an  action  against  an  adminis- 
trator, a  witness  for  plaintiff  testified  that  he 
had  heard  the  administrator  state  to  plaintiff's 
testatrix  that  when  he  could  get  the  money  he 
would  pay  her,  which  promise  was  made  with 
reference  to  the  claim  sued  on,  and  that  he  had 
ntade  the  same  promise  six  or  eight  months 
after  the  death  of  his  intestate,  the  court  prop- 
erly instructed  the  juiy  on  the  questions  wheth- 
er the  administrntor  had  admitted  the  amount 
due,  and  had  promised  to  pay  it,  so  as  to  remove 
the  bar  of  limitations. 

Appeal  from  superior  court,  Bntberford 
county;  Winston,  Judge. 

Action  by  M.  H.  Justice,  »ecutor  of  BmllT- 
Forney, -deceased,  against  S.  Oallert,  admlnis-i 
tiator  of  J.  A.  Forney,  deceased.  From  a 
Judgment  for  idalntlft,  defendant  appeals.  Af- 
firmed. 

McBrayer  &  Justice,  for  appellant  EoYea 
ft  Rucker,  for  appellee. 

CLARK,  J.  The  appellant  properly  con- 
cedes that,  the  requests  for  instruction  hav- 
ing been  oral,  his  exception  for  failure  to 
charge  as  asked  cannot  be  sustained.  The 
statute  is  explicit  that  "the  Judge  may  disre- 
gard them."  Code,  {  415.  There  was  no  re- 
quest for  the  Judge  to  put  his  Instmctions  In 
writing  (Code,  S  414),  and  the  case  on  apipeal 
states  that  he  did  hot  do  so,  but  that  he  Jot- 
ted down  some  disconnected  notes  of  his 
charge,  in  which  notes,  as  written,  it  appears 
that  he  Instructed  the  Jury,  on  a  certain  state 
of  facts,  to  answer  "Yes,"  which  was  errone- 
ous; but  the  Judge  states  In  the  case  on  ap- 
peal that  in  fact  be  told  the  Jury,  upon  that 
state  of  facts.  If  found,  to  answer  "No."  The 
charge  was  not  handed  to  the  Jury,  and  the 
material  matter  is  what  was  said  to  them, 
and  we  are  bound  by  the  Judge's  statement  of 


fact  The  counsel  for  the  appelant  In  a  let- 
ter to  the  Judge  Incorporated  In  the  case,  says 
he  has  no  personal  recollection  how  the  Judge 
stated  It  to  the  Jury,  and  that  If  he  said 
"Yes,"  he  Is  satisfied  It  was  a  clear  Inadver- 
tence. As  the  Judge  said  to  the  Jury  "No," 
the  Inadvertent  entry  on  his  notes,  "Yes," 
could  do  no  harm.  If  the  charge,  containing 
the  word  "Yes,"  bad  been  handed  to  the  Jury 
(Laws  1885,  c.  137;  Clark's  Code  [3d  Bd.]  $ 
414),  this  would  have  been  reversible  error, 
though  the  judge  had  orally  said  "No";  and 
this  though  the  "Yes,"  In  the  written  charge 
was  a  mere  Inadvertence.  Again,  If  the 
charge  had  been  written  out  at  request  under 
Code,  S  414,  it  should  have  been  signed  and 
filed  witb  the  clerk.  This  would  have  made 
It  "part  of  the  record,"  and  this  would  con- 
trol any  statement  In  the  case  on  appeaL 
State  V.  Truesdale,  126  N.  C.  698.  34  S.  E.  646. 

It  was  not  error  to  omit  to  charge  the  Jury 
as  to  the  length  of  time  that  would  be  a  stat- 
utory bar.  An  omission  to  char^  on  a  given 
point  Is  not  enoc,  unless  there  is  a  prayer  to 
Instruct  the  Jury  thereon.  Clark's  Code  (3d 
Ed.)  p.  514,  and  numerous  cases  there  col- 
lected. Besides,  the  case  on  appeal  states, 
"The  case  was  presented  to  the  Jury  by  both 
IMtrties  on  the  question  of  the  statute  of  limi- 
tations, on  the  ground  that  If  the  defendant 
administrator  had  recognized  the  claim,  it  was 
not  barred,  and  if  he  had  not  that  it  was  bar- 
red; and  this  the  court  explained  to  the  Jury." 
So  there  was  no  dispute  as  to  the  length  of 
time. 

The  court  Instructed  the  Jury:  "If  Mrs. 
Forney  presented  this  claim  to  the  administra- 
tor and  demanded  payment  and  be  admitted 
that  the  amount  was  due  and  promised  to  pay 
It  you  will  answer  the  issue  'No.'  "  And  fur- 
ther: "The  recognition  of  the  amount  by 
the  administrator  must  be  positive  and  uncon- 
ditional." The  defendant  excepted  on  the 
ground  that  there  was  no  evidence  to  support 
these  hypotheses.  Upon  that  exception,  we 
need  consider,  of  course,  only  the  evidence 
for  the  plahitlff.  R.  F.  Tate,  son-ln-Iaw  of  the 
plainttfrs  testatrix,  testified  that  within  a 
year  after  the  qualification  of  the  defendant 
as  administrator,  he  heard  the  defendant  tell 
Mrs.  Forney  (plaintiff's  testatrix)  that  whoi 
he  could  get  the  money  he  would  pay  ber; 
that  this  promise  was  made  In  reference  to 
this  money;  also  that  the  defendant  had  made 
him  the  same  promise  six  or  eight  months  aft- 
er the  death  of  the  defendant's  Intestate,  and 
that  the  defendant  then  stated  that  he  knew 
that  his  Intestate  had  the  money  (alleged  to 
have  been  deposited  with  him  by  plaintiff's 
testatrix),  and  that  It  was  a  mystery  to  him 
what  became  of  It  There  was  no  dispute  as 
to  the  amount  The  controversy  was  as  to 
whether  the  administrator  had  so  acted  as  to 
bar  the  running  of  the  statute.  This  was  suf- 
flcient  evidence  to  go  to  the  Jury.  In  Stone- 
street  V.  Frost  123  N.  C,  at  pages  616  and 
647,  31  S.  E.,  at  page  838,  It  Is  said  that  it  la 
a  sufficient  "flUng,"  under  Code,  {  104.  wlien 
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the  claim  la  presented  wtthln  the  proper  time 
to  the  personal  repreBentatlve,  and  he  ac- 
knowledges the  validity  of  the  debt.  "The 
creditor  can  never  compel  the  administrator 
to  'string'  the  claim.  He  has  done  his  part 
when  be  has  presented  it  to  the  administrator 
with  sufficient  certainty  as  to  the  natnre  and 
amount  of  the  debt,  and  the  admission  of  Its 
validity  by  the  administrator  dispenses  with 
any  formal  proof  thereof.  When  be  admitted 
the  validity  of  the  Judgment,  he  admitted  the 
correctness  of  the  amount.  There  was  noth- 
ing else  to  prove."  To  similar  purport,  Wood- 
lief  T.  Bragg,  108  N.  C.  671,  13  S.  B.  211; 
Tamer  v.  Shuffler,  108  N.  C.  612, 13  S.  E.  218. 
In  thin  case  there  was  no  dispute  as  to  the 
amount  which,  if  due  at  all,  was  a  sum  col- 
lected on  a  judgment  In  favor  of  Mrs.  Forney, 
plaintiff's  testatrix,  by  defendant's  intestate,  a 
lawyer,  and  left  with  him  for  investment,  to 
wit,  $706,  less  $160,  which  was  thus  iDvesled 
by  him  for  her.  It  Is  not  sought  in  this  ac- 
tion to  fasten  any  liability  upon  the  defend* 
ant  individually. 
No  error. 


(131  N.  C.  4SS> 

PBTTTEWAT  r.  McINTTRB  «t  aL 

(Sopreme  Oonrt  of  North  OaroUna.    Dae.  St 
1902.) 

AOBINCT— CONTRACTS     CRBATma-SmMIBSION 
TO  JURY— HARMLESS  ERROR. 

1.  A  lumber  company  and  B.  entered  into  an 
agreement  called  a  "lease,"  reciting  that  the 
company  was  the  owner  of  a  mill  and  timber 
rights  and  options,  and  that  B.  was  desirons  of 
manufacturing  the  timber  and  operating  the 
mill,  and  also  that  B.  had  contracted  with  L. 
to  operate  the  mill  "and  manufacture  the  tim- 
ber, and,  with  another  party,  to  sell  the  manu- 
factured lumber.  The  company  leased  the 
premises  to  B.  for  about  three  years  at  a  yearly 
rental  of  $1,  and  the  net  proceeds  of  the  opera- 
tions, which  B.  agreed  to  account  for;  and  the 
company  agreed  to  pay  B.  for  his  services  $1,- 
500  a  year,  payable  monthly,  and  a  perceutage 
of  the  net  proceeds  of  the  business  at  the  close 
of  each  year.  The  company  assigned  the  agree- 
ment to  a  creditor.  The  creditor  and  B.  enter- 
ed into  a  contract  reciting  the  making  of  the 
foregoing  agreement,  and  providing  that  the 
creditor  wonid  perform  the  conditions  set  forth 
in  the  company  s  lease  to  B.,  and  that  B.  wonld 

?erform  the  conditions  therein  remiired  of  him. 
t  also  provided  that  in  case  of  B.'s  death  the 
agreement  should  not  lapse,  but  should  Inure  to 
the  benefit  of  the  person  B.  designated,  and  B. 
designated  the  creditor.  Eeld,  that  B.  was  a 
mere  agent,  rendering  the  creditor  liable  for 
the  expenses  of  the  operation  of  the  mill  incur- 
red pnrsuant  to  a  contract  made  by  B. 

2.  Where  the  agreements  between  an  alleged 
prindpal  and  agent  showed  the  existence  of 
that  relation  as  matter  of  law,  the  action  of  the 
coort  in  submitting  the  qnestion  of  agency  to 
the  Jury  was  harmless  where  the  Jury  found 
that  the  relation  existed. 

Appeal  from  snperlor  court,  Onslow  conn- 
ty;  Allen,  Judge. 

Action  by  Charlea  A  Petteway  against 
Thomas  A,  Mclntyre  and  another.  From  a 
Judgment  of   the  superior   court  affirming 

f  1  See  Appeal  and  Krtor,  vol.  t,  CanL  Dig.  |  mt. 


a  justice's  Judgment  for  plalntlB,  defend- 
ants appeal.    Affirmed. 

Ronntree  &  Carr,  for  appellants.  Meares 
&  Ruark,  DufTy  &  Koonce,  and  W.  D.  Mc- 
Iver,  for  appellee. 

MONTGOMERY,  J.  On  the  29th  day  of 
October,  1897,  the  Parmele-Eccleston  Lumber 
Company  bf  New  Jersey,  a  corporation,  and 
Ernest  V.  Baltzer,  of  Wilmington,  N.  C,  en- 
tered into  a  paper  writing,  which  is  called  by 
the  parties  thereto  a  "lease."  It  consists  of 
nine  pages  of  closely  printed  matter.  In  it, 
it  was  recited,  as  a  part  of  the  preamble, 
that  the  company  owned  a  valuable  mill 
plant  for  the  manufacture  of  lumber  at  Jack- 
sonville, Onslow  county,  N.  C,  together  with 
valuable  standing  timber,  timber  options,  tim- 
ber rights  and  privileges,  and  logs,  in  the 
counties  of  Onslow  and  Jones,  N.  C,  and 
that  Baltzer  was  ''desirous  of  cutting,  log- 
ging, and  hauling  the  timber,  and  of  manu- 
facturing the  same  and  the  logs,  and  for 
that  purpose,  by  tiimself,  and  in  conjunction 
with  others,  was  ready  to  operate  the  mill 
and  undertake  the  lumbering  operations.  In 
the  paper  writing  it  was  also  recited  that 
Baltzer  had  entered  into  an  agreement  witb 
Enoch  Ludford  to  operate  the  same  mill 
plant,  and  to  cut,  log,  and  haul  the  timber 
referred  to,  and  to  manufacture  it  into  mer- 
chantable lumber,  upon  the  terms  and  condi- 
tions in  that  contract  with  said  Ludford 
fnlly  set  forth.  A  copy  of  that  contract  was 
annexed  and  made  a  part  of  the  contract 
between  the  Parmele-Eccleston  Company  and 
Baltzer.  It  was  also  recited  in  the  preamble 
that  Baltzer  had  entered  into  an  agreement 
with  Horace  M.  Blckford,  of  Boston,  for  the 
sale  of  the  lumber  manufactured  as  afore- 
said, upon  commission,  a  copy  of  which  con- 
tract was  annexed,  and  also  made  a  part  of 
the  contract  between  the  company  and  Balt- 
zer. It  was  also  recited  that,  In  order  to 
carry  out  the  provisions  of  all  the  instru- 
ments and  agreements  above  referred  to. 
It  would  be  necessary  to  purchase  rail  for  a 
log  railroad  road,  and  a  locomotive  and 
log  cars,  and  to  repahr  and  place  in  proper 
condition,  as  In  the  contract  with  Ludford 
set  forth,  the  mill  and  plant  at  Jacksonville. 
After  those  recitals  In  the  premises.  It  was 
declared:  "Now,  therefore.  In  consideration 
of  the  premises,  and  for  the  recitals  herein- 
after set  forth,  this  Indenture  witnesseth 
that  the  said  the  Parmele-Eccleston  Lumber 
Company,  has  leased,  and  by  these  presents 
does  grant,  demise,  and  lease,  unto  Ernest  V. 
Baltzer,  all  those  certain  premises  situate, 
lying,  and  being  at  Jacksonville,  Onslow 
county,"  etc.  The  property  embraced  in  the 
contract  the  mill  plant,  all  its  fixtures  and 
appurtenances,  and  all  the  standing  timber 
in  Onslow  and  Jones  counties,  and  their  tim- 
ber rights.  Baltzer  was  authorised,  "upon 
payment  of  such  stumpage  or  other  charges 
aa  the  said  Parmele-Eccleston  Lumber  Go. 
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Itself  was  nnder  contract  to  make,  and  such 
charges  and  disbursements  only,  to  cut  and 
remove  all  standing  timber  and  logs  thereon, 
and  to  convert  and  manufacture  the  same 
Into  lumber,  and,  without  any  further  costs 
than  aforesaid  to  said  Baltzer,  to  exercise  all 
the  privileges  and  authority  which  the  com- 
pany owned  and  had,  or  may  hereafter  ac- 
quire, to  any  railroad  or  raUroads,  and  upon 
or  over  the  rights  of  way  now  owned  or 
controlled  by  the  said  company,  appurtenant 
to,  or  used  by  or  In  connection  with,  the  said 
mill  at  Jacksonville  aforesaid,  and  also  the 
privilege  of  cutting  timber  for  railroad  ties 
and  construction,  or  for  other  railroad  or 
mill  or  logging  purposes,  and  of  laying,  us- 
ing, operating,  maintaining,  taking  up,  and 
removing  such  rail  and  railroad  from  time 
to  time,  as  Its  best  interest  may.  In  his  Judg- 
ment, require;  and  any  railroad  constructed 
by  said  Baltzer,  and  all  materials  entering 
therein,  whether  obtaln^B  ftom  rights  of 
way  of  said  company,  or  from  its  lands,  or 
elsewhere,  shall  be  and  remain  the  absolute 
property  of  said  company.  Its  legal  repre- 
sentatl'f'es  and  assigns,  and  subject  to  ita 
or  their  exclusive  domination  and  control 
for  ail  purposes  to  the  same  extent  as  though 
the  same,  and  all  parts  thereof,  were  upon 
land,  the  property  of  It  or  them,  in  fee  sim- 
ple, which  said  assignment  and  transfer  of 
timber  rights  and  right  to  manufacture  logs 
Into  lumber  as  aforesaid  shall  be,  however, 
only  for  the  term  of  the  lease  aforesaid,  and 
to  terminate  with  the  expiration  of  said 
lease,  and  which  Indenture  of  lease  and  as- 
signment as  aforesaid  Is  made  for  and  In 
consideration  of  the  yearly  rent  or  sum  of 
one  dollar,  payable  annually  on  the  31st  day 
of  December  in  each  and  every  year  of  said 
term.  As  an  additional  rent,  the  said  Balt- 
zer, for  himself,  his  legal  representatives 
and  assigns,  agrees  that  he  will  promptly, 
and  not  less  often  than  once  in  each  month, 
turn  over  and  deliver  to  the  said  Parmele-Ec- 
cleston  Lumber  Company,  or  its  assigns,  the 
net  proceeds  and  profits  of  the  business  to 
be  conducted  under  the  Instruments  describ- 
ed in  the  recitals  hereto,  copies  of  which  are 
hereto  annexed,  and  under  this  Instrument, 
less  only  such  sum  or  sums  of  money  as 
shall  be  necessary  to  pay  the  premiums  for 
fire  and  boiler  Insurance  on  said  mill  plant 
and  Its  appurtenances,  and  stock  on  hand, 
and  that  he  will  not  apply  any  portion  of  the 
same  to  any  other  use  or  purpose,  except  by 
and  with  the  express  consent  of  said  com- 
pany or  its  assigns.  By  the  term  'net  pro- 
ceeds,' as  used  In  this  paragraph,  is  meant 
the  gross  amount  of  all  moneys  received 
from  the  manufacture  and  sale  of  lumber 
out  of  the  timber  hereinbefore  referred  to, 
less  the  following:  (a)  Amounts  due  Lnd- 
ford  under  his  contract,  as  therein  set  forth, 
(b)  Amounts  due  BIckford  nnder  his  con- 
tract, therein  set  forth,  (c)  Costs  of  inspec- 
tions, clerk  hire,  stationery,  postage,  travel- 
ing, and  the  like,  necessary  to  the  due  prose- 


cation  of  the  bnslnesa  and  tlie  preserratlon 
of  its  best  Interests,  (d)  Amount  of  stamp- 
age  necessarily  paid  by  Baltzer,  being  at  the 
same  rate  as  now  contracted  for  by  the 
Parmele-Eiccleston  Lumber  Co.  The  remain- 
der of  surplus  of  Income,  after  deducting 
the  foregoing,  shall  be  the  'net  proceeds,'  as 
the  term  is  used  and  understood  In  this  In- 
strument, and  shall  be  paid  over  by  said 
Baltzer  to  said  company,  or  its  assigns,  as 
rental  for  said  premises,  except  only  as  the 
same  Is  ultimately  subject  to  fire  insurance 
premiums  as  aforesaid,  and  to  Baltzer's  con- 
tingent interest  therein  by  way  of  additional 
compensation,  as  hereinafter  appears."  The 
additional  compensation  to  Baltzer  provided 
for  in  the  contract  is  In  these  words:  "The 
Parmele-Eccleston  Lumber  Co.,  for  Itself,  its 
successors  and  assigns,  agrees  that,  for  his 
labor  and  services  in  fulfilling  his  obligations 
under  the  provisions  of  this  lease,  the  said 
company  will,  during  the  term  of  this  lease, 
except  as  herein  provided,  pay  said  Baltzer 
the  yearly  sum  of  $1,500,  in  equal  monthly 
Installments,  commencing  with  the  day  of 
the  date  hereof,  and  In  addition  to  this 
amount,  at  the  close  of  each  year,  will  pay 
him  the  further  sum  equal  to  ten  per  cent 
of  the  net  proceeds  and  profits  of  the  busi- 
ness to  be  conducted  as  aforesaid.  The  said 
company  in  like  manner  also  agrees  that  it 
wUl  cause  to  be  given  to  said  Ludford  a 
sufficient  bond,  in  the  penal  sum  of  five 
thousand  dollars,  conditioned  for  the  faithful 
performance  by  said  Baltzer  of  his  said 
contract  with  said  Ludford."  Certain  other 
provisions  of  the  contract  were  that  the  com- 
pany was  to  furnish  the  locomotive,  log  cars, 
and  rails,  and  the  necessary  bolts  and  fasten- 
ings and  switches,  with  which  to  build  and 
equip  the  log  railroad,  acid  the  sum  of  $2,500 
with  which  to  put  the  mill  In  order.  Baltzer, 
on  his  part,  among  other  things,  contracted 
to  give  his  personal  services  to  placing  the 
mill  In  proper  condition  for  operation,  and 
to  aid  in  securing  rails  for  hauling  timber 
as  fast  as  the  same  might  be  needed,  and  the 
rolling  stock  necessary  to  haul  the  timber. 
And  he  further  agreed  "to  cut,  log,  and  haul 
the  same,  and  to  manufacture  it  into  lumber, 
to  his  best  Interests,  nnder  the  terms  of  this 
lease,  and  to  dispose  of  the  same  at  the 
best  prices  which  he  can  obtain.  Of  the  rea- 
sonableness, however,  it  Is  mutoally  agreed 
he  is  to  be  the  sole  Judge."  The  time  men- 
tioned In  the  paper  writing  called  the  "lease," 
during  which  the  term  shall  last,  was  from 
its  date,  29th  October,  1887,  to  Deceml>er  31, 
1900.  At  the  expiration  of  which  term,  or 
earlier  determination  for  any  cause  whatso- 
ever, Baltzer  or  his  legal  representative 
would  quit  and  surrender  the  premises  tA  as 
good  state  and  condition  as  reasonable  use 
and  wear  thereof  would  permit,  damages 
by  the  elements  excepted. 

The  contract  between  Baltzer  and  Lud- 
ford, made  a  part  of  the  contract  betwees 
the   Parmele-Eiccleston  Company   and   Bait- 
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cer,  stipulated  .that  Baltzer  would  pat  In 
good  condition  the  mill  and  all  Its  appur- 
tenances, and  would  turn  oyer  and  lease 
for  the  apace  of  three  years  after  the  ex- 
ecution of  the  contract  (It  having  been  en- 
tered hito  on  the  19th  October,  1897)  all  the 
mill  property  and  appurtenances  of  the  lum- 
ber company;  and  he  also  agreed  to  furnish 
to  Ludford  the  locomotlTe  and  the  log  cars, 
and  the  necessary  rails  and  spikes  and 
bolts,  sufficient  to  operate  a  log  road  or  roads 
for  the  purpose  of  procuring  timber  for  the 
mill  under  the  contract,  and  to  lease  the 
property  so  purchased  upon  the  terms  set 
forth  In  the  agreement,  at  a  nominal  rent 
IjUdford  agreed  to  construct  and  operate, 
at  his  own  expense,  the  logging  roads;  Balt- 
Eer  furnishing  the  cross-ties,  they  to  be  got- 
ten out  by  Ludford.  It  was  further  agreed 
that  Baltzer  was  to  furnish  Ludford  with 
all  the  standing  timber,  together  with  the 
rights  of  way,  now  owned  by  the  Parmele- 
Eccleston  Lumber  Company  in  Onslow  coun- 
ty, and  such  as  should  be  suffldeut  to  op- 
erate the  plant  during  the  term  of  the  con- 
tract Ludford  agreed  further  to  cut  and 
transport  from  the  forest  to  the  mill  all 
timber  of  merchantable  quality  on  the  proi>- 
erty  of  the  company,  which  Baltzer  was  al- 
lowed to  cut  under  his  contra'^t  with  the 
company,  under  the  directlona  of  Baltzer; 
and  he  further  agreed  to  saw  the  logs,  and 
kiln-dry,  rip,  dress,  and  assort  the  lumber. 
In  accordance  with  the  orders  of  Baltzer. 
and  to  place  the  lumber  manufactured  by 
him  under  the  contract  In  the  rough  and 
dressed  lumber  sheds.  In  proper  order,  as 
he  might  be  directed  to  do  by  Baltzer;  and 
he  was  to  have  the  lumber  put  upon  the 
cars,  or  place  It  In  bins  furnished  by  balt- 
zer for  that  purpose,  according  to  the  order 
of  Baltzer.  For  his  compensation,  Ludford 
was  to  receive  |6  per  thousand  feet  for  board 
measure  for  Iclln-dry  lumber,  dressed  ac- 
cording to  the  order  of  Baltzer,  and  loaded 
on  thp  railroad  cars  at  the  mill,  and  $4.50 
per  thoueend  feet  for  rough,  klln-drled,  well- 
manufactured  lumber,  according  to  the  or- 
ders of  Baltzer. 

On  the  same  day  that  the  contract  be- 
tween the  Parmele-Eccleston  Lumbar  Com- 
pany and  Bnltzer  was  executed,  the  company 
and  the  defendant  Mclntyre  ent^ed  into 
the  following  contract  (Exhibit  D):  "Where- 
as, the  Parmcle-Eccleston  Lumber  Company 
has  this  day  entered  into  an  agreement,  of 
which  the  foregoing  is  a  copy  and  dupli- 
cate; and  whereas,  the  said  company  is  not 
at  present  in  funds  to  meet  Its  obligations 
thereunder,  and  at  the  same  time  Is  anxious 
to  obtain  the  benefits  to  be  derived  there- 
from to  its  mill  plant  and  machinery,  and 
in  this  way  to  realize  upon  its  timber  rights 
referred  to  in  the  foregoing  agreement;  and 
whereas,  the  said  company  is  already  heav- 
ily indebted  to  Thomas  A.  Mclntyre,  of  the 
city,  county,  and  state  of  New  York,  for 
past  advances:    Now,  therefore,  this  Indai- 


tnre  wltnesseth  that  the  said  Parmele-Ec- 
cleston Lumber  Co.,  for  and  in  consideration 
of  the  premises,  and  of  the  sum  of  one  dol- 
lar, lawful  money  of  the  United  States,  to 
it  in  hand  paid  by  the  said  Thomas  A.  Mc- 
lntyre at  or  before  the  unsealing  and  de- 
livery of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  assigned,  transferred,  and 
set  over,  and  by  these  presents  doth  grant, 
bargain,  sell,  assign,  transfer,  and  set  over, 
unto  the  said  Thomas  A.  Mclntyre,  his  ex- 
ecutors, administrators,  and  assigns,  the  said 
Indenture  of  lease,  together  with  all  the 
rights,  privileges,  rents,  moneys,  and  emol- 
uments, of  whatsoever  kind,  nature,  or  ex- 
tent, accruing  from  said  lease  to  the  said 
Parmele-Eccleston  Lumber  Company,  and  all 
the  estate,  right  title.  Interest  term  of  years 
yet  to  come,  and  property,  claim  and  de- 
mand whatsoever,  of  the  said  Parmele-Ec- 
cleston Lumber  Company  in  and  to  the  said 
lease.  To  have  and  to  hold  the  same  to  him, 
the  said  Thomas  A.  Mclntyre,  his  heirs  and 
assigns,  as  fully  and  In  as  ample  a  manner 
as  the  said  Parmele-Eccleston  Lumber  Com- 
pany, its  successors  and  assigns,  might  hold 
end  enjoy  the  same,  and  not  otherwise. 
And  the  said  the  Parmele-Eccleston  Lumber 
Company,  for  itself,  its  successors  and  as- 
signs, hereby  authorizes  and  empowers  the 
said  Thomas  A.  Mclntyre,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  to  take 
and  apply  to  his  own  or  their  own  use  the 
sum  or  sums  provided  therein  as  rental, 
and  whatever  property  and  moneys  accrue  to 
or  from  said  company  or  Its  assigns  under 
the  terms  of  said  lease,  whenever  the  same 
shall  be  due  or  receivable,  and  to  take  and 
piursue  all  steps  and  means  for  the  recovery 
of  said  rent  or  other  property,  as  by  law  are 
provided,  as  fully  to  all  Intents  and  pur- 
poses as  the  said  the  Parmele-Eccleston 
Lumber  Company,  Its  successors  or  assigns, 
might  or  could  do  In  the  premises.  And  it 
is  mutually  agreed  between  the  parties  here- 
to that  the  steel  rails,  locomotive,  rolling 
stock,  and  other  appiutenances  in  said  lease 
agreed  to  be  furnished  by  the  party  of  the 
first  part  thereto  shall  be  and  remain  the 
property  of  the  said  Thomas  A.  Mclntyre, 
until  said  Thomas  A.  Mclntyre  is  fully  re- 
paid, by  the  receipt  of  the  proceeds  of  the 
said  agreement  or  otherwise,  the  amount  of 
money  advanced  heretofore,  or  In  conse- 
quence of  this  agreement  to,  for,  or  on 
account  of  said  company's  Interest  And 
the  said  Thomas  A.  Mclntyre  hereby  cove- 
nants and  agrees  to  and  with  the  said  Par- 
mele-Eccleston Lumber  Company  to  do  and 
perform  all  the  terms  and  conditions  of  the 
said  foregoing  lease  agreement  upon  the  part 
of  the  said  Parmele-Eccleston  Lumber  Com- 
pany contracted  to  be  done  and  performed." 
And  on  the  said  28th  day  of  October,  1897, 
Mclntyre  and  Baltzer  entered  into  the  fol- 
lowing agreement  (Exhibit  B):  "Agreement 
made  and  entered  into  this  2&th  day  of  Oc- 
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tober,  1807,  hy  and  between  Tbonuu  A.  Me- 
IntTre,  of  the  city,  county,  and  state  of  Nefw 
Tork,  and  Ernest  V.  Baltzer,  of  Wilmington, 
North  Carolina.  Whereas,  the  said  Baltzer, 
by  a  certain  Instrument  In  writing,  bearing 
even  date  herewith,  has  entered  Into  an  agree- 
ment of  lease  with  the  Ptirmele-Eccleston 
Lumber  Company,  a"  corporation  duly  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey,  doing  business  at  Jack- 
sonville, North  Carolina,  a  copy  of  which 
contract  is  hereto  annexed  and  made  a  part 
thereof;  and  whereas,  said  Baltzer,  by  vir- 
tue of  the  power  conferred  npon  him  under 
~  said  agreement  of  lease,  has  entered  into  an 
'  agreement  with  one  Enoch  Ludford  to  oi>- 
erate  the  mill  plant  of  the  said  the  Parmele- 
Eccleston  Lumber  Company  at  JacksonvUle, 
North  Carolina,  aforesaid  (except  gang  and 
circular  saws),  and  to  cut,  log,  and  haul  the 
timber  referred  to  in  the  said  agreement  of 
lease,  and  to  manufacture  said  timber  into 
merchantable  lumber,  npon  the  terms  and 
conditions  In  said  contract  with  said  Lud- 
ford  fully  set  forth,  a  copy  of  which  contract 
is,  also  hereto  annexed,  and  made  a  piart 
hereof;  and  whereas,  said  Baltzer,  by  virtue 
of  the  power  also  conferred  upon  him  under 
his  agreement  of  lease  with  said  the  Parm61e- 
Ecdeston  Lumber  Company  aforesaid,  has 
entered  Into  an  agreement  with  one  Horace 
M.  Blckford  for  the  sale  of  the  lumber  man- 
ufactured as  af(M:esald,  upon  commission,  a 
copy  of  which  contract  la  also  hereto  an- 
nexed and  made  a  part  hereof;  and  whereas, 
the  said  the  Parmele-Eccleston  Lumber  CoYn- 
pany  has  assigned  to  Thomas  A.  Mclntyre 
the  said  agreement  of  lease,  and  all  the  prof- 
Its  arising  thereunder,  and  the  said  Thomas 
A.  Mclntyre  has  assumed  all  the  obligations 
In  said  agreement  of  lease  specified  to  be 
performed  by  the  said  company:  "Now, 
therefore.  In  consideration  of  the  premises, 
and  of  the  terms  and  provlsICHis  of  this  In- 
strument as  hereinafter  set  forth,  and  of  the 
sum  of  one  dollar  by  each  of  the  parties  in 
band  duly  paid,  the  parties  hereto  mutually 
covenant  and  agree  as  follows:  (1)  That  said 
Thomas  A  Mclntyre  will  do  and  perform  all 
the  terms  and  conditions  as  said  Indenture 
of  lease  specified  to  be  done  and '  performed 
by  the  Parmele-Eccleston  Lumber  Company. 
(2)  That  the  said  Emeet  V.  Baltzer  will  do  and 
perform  aU  the  terms  and  conditions,  labor, 
and  services  in  said  lease  specified  to  be  done 
and  performed  by  him.  (3)  That  the  said  Mc- 
lntyre wlU  bold  the  said  Baltzer  harmless 
against  and  from  any  and  all  lawful  claims 
or  damages  which  he  may  suffer  as  contract- 
or with  said  Ludford  and  Blckford  and  the 
Parmele-Eccleston  Lumber  Company,  or  ei- 
ther of  them,  or  which  he  may  suffer  by  the 
termination  of  either  or  both  the  Lndford 
and  Blckford  contracts,  as  in  said  indenture 
of  lease  specified,  but  this  guaranty  shall 
not  be  construed  to  cover  the  result  of  any 
default  or  neglect  on  the  part  of  the  said 
Baltzer.    And  whereas,  it  is  declared  In  and 


by  the  agreement  of  lease  referred  to  In  the 
first  recital  hereof  that,  in  case  of  the  death 
or  failure  from  any  cause  on  the  part  of  Balt- 
zer, the  said '  agreement  of  lease  should  not 
thereby  lapse  or  determine,  but  that  it  should 
Immediately  inure  to  the  benefit  of  such  per- 
son and  his  assigns  as  said  Baltzer  may  des- 
ignate in  writing:  Now,  therefore,  I,  the  said 
Ernest  V.  Baltzer,  In  the  event  aforesaid,  do 
hereby  designate  Thomas  A.  Mclntyre  and 
his  assigns  as  the  person  to  whom  shall  inure 
the  rights,  privileges,  powers,  property,  and 
rights  of  property,  of  every  name,  nature, 
and  kind,  with  all  the  responsibilities  and 
subject  to  all  the  terms  and  conditions  of 
said  instnunents  as  therein  respectively  set 
forth  and  expressed.  Except  as  otherwise 
provided  herein  specifically,  the  terms  and 
provisions  of  this  agreement  shall  bind  and 
inure  to  the  heirs,  executors,  administrators, 
and  assigns  of  the  parties  hereto.  In  case 
any  further  or  other  Instruments  should  be 
found  requisite  for  the  more  completely  carry- 
ing Into  effect  any  of  the  provisions  of  this 
agreement,  then  the  parties  hereto  will  ex- 
ecute the  same  upon  demand." 

The  plaintiff  brought  this  action  In  a  jus- 
tice's court  tO'  recover  from  the  defendant 
Mclntyre  an  amount  alleged  to  be  due  on  a 
contract  with  Baltzer  In  his  operation  of 
the  mill  plant;  alleging  that  Baltzer  was 
either  the  agent  of  McFntyre,  or  a  partner 
with  him  In  the  business.  The  defendant 
denied  that  he  was  either  the  principal  of 
Baltzer,  or  a  partner  with  him  in  the  milling 
business.  Ftom  the  Justice's  Judgment  in 
favor  of  the  plaintiff,  the  defendant  appealed 
to  the  sup^lor  court  There  was  a  judg- 
ment In  that  court  for  the  plaintiff. 

If  tfaose  portions  of  the  contract  which  we 
tiave  recited  and  referred  to,  and  which  re- 
late to  the  acts  to  be  done  by  the  several 
parties  thereto,  constituted  the  whole  of 
those  contracts,  we  would  even  then  not  be 
sure  that  there  was  not  some  evidence  go- 
ing to  show  a  partnership  between  Mcln- 
tyre and  Baltzer.  There  are  other  parts  of 
those  contracts,  though,  limiting  and  nar- 
rowing the  duties,  rights,  and  privileges  of 
Baltzer,  which  we  will  presently  notice  and 
discuss,  and  which,  when  read  with  the 
whole  of  all  of  the  contracts,  satisfy  us,  as 
a  matter  of  law,  that  Baltzer  was  the  agent 
of  Mclntyre  for  the  purpose  of  conducting 
the  business  mentioned  In  the  contracts. 
Notwithstanding  the  agreement  between  the 
lumber  company  and  Baltzer  was  called  a 
"lease,"  yet  through  It  all  can  be  seen  with 
perfect  distinctness  the  guiding  and  controll- 
ing hand  of  the  company  in  the  manage- 
ment of  the  business.  No  experlened  busi- 
ness man,  upon  reading  the  four  contracts 
mentioned  above,  could  fall  to  see  that  Balt- 
zer was  so  hampered  and  embarrassed  by 
the  limitations  and  restrictions  of  the  con- 
tract as  to  be  left  little  of  independence  of 
judgment  or  of  action.  It  seems  clear  that 
the  purpose  of  the  draftsman  of  the  agree- 
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ments  was  to  enable  the  oompany  and  Mc- 
Intyre  to  conduct  the  basardons  enterprise 
of  sawmUling  throagh  an  agent  tinder  the 
fonns  of  a  lease  of  the  property  to  Bait- 
er. ■  Baltzer  was  not  allowed  to  keep  In  his 
own  possession  the  original  of  the  agree- 
ment with  the  company,  the  original  of  the 
agreement  with  Blckford,  the  original  of  the 
agreement  with  Ludford,  or  the  original  of 
the  agreement  with  Mclntyre.  He  was  to 
assign  and  deposit  them  with  the  company, 
and  he  was  required,  further,  to  assign  and 
deposit  with  the  company  nil  bonds  and  un- 
dertakings which  might  be  delivered  to  him 
for  the  faithful  performance  of  the  con- 
tracts. Baltzer  further  covenanted  with  the 
company  not  to  dispose  of  any  right  he  had 
under  the  contracts  to  any  one  without  the 
company's  permission,  the  covenant  being  In 
the  following  language:  "Baltzer  covenants 
and  agrees  not  to  assign  or  otherwise  dis- 
pose of  any  of  the  contracts,  nor  this  lease, 
nor  any  of  his  rights  under  them  or  either 
of  them,  nor  of  this  Instrument,  nor  of  any 
of  his  rights  hereunder,  to  any  person,  firm, 
or  corporation  whomsoever,  excepting  by  and 
with  the  consent  in  writing  of  said  compa- 
ny or  its  assigns,  and  excepting  as  provided 
in  the  terms  of  the  contracts,  copies  of 
which  are  annexed."  He  also  a^eed  that  in 
case  of  his  death  the  lease  should  not  go  to 
his  personal  representatives.  The  following 
Is  a  provision  In  the  contract  In  reference  to 
that  matter:  "In  case  of  the  death  of  said 
Baltzer,  this  lease  shall  not  thereby  lapse  or 
become  determined,  but  the  same  shall  Im- 
mediately Inure  to  the  benefit  of  such  per- 
son or  his  assigns  as  said  Baltzer  may  have 
designated  in  writing."  And  he  further 
agreed  to  assign,  and  did  assign,  to  the  com- 
pany, the  right  to  annul  the  contract  when- 
ever the  company  saw  fit  to  do  so.  The 
language  used  on  that  point  is  as  follows: 
"Baltzer  further  agrees  to,  and  does  hereby, 
assign,  transfer,  and  set  over  unto  said  com- 
pany, or  its  assigns,  bis  (said  Baltzer's)  right 
to  terminate  said  Ludford  and  Blckford  con- 
tracts, or  either  of  them,  or  their  substitutes, 
as  conferred  upon  him  by  the  terms  of  said 
contracts,  respectively,  and  upon  the  condi- 
tions therein  expressed;  said  company  here- 
by agreeing,  should  it  avail  Itself  of  such 
privilege,  to  pay  said  Baltzer  at  the  agreed 
rate  of  $1,500  per  annum  for  the  remainder 
of  the  year  after  such  termination,  and  also 
his  additional  compensation,  as  hereinbefore 
set  forth,  down  to  the  time  of  such  termina- 
tion." He  had  reserved  the  right  In  bis 
contract  with  Ludford  to  end  the  contract 
vrith  him  upon  three  months'  notica  Balt- 
zer's contract  with  Ludford,  notwithstanding 
It  purported  to  be  a  lease  of  the  whole  plant, 
yet  when  carefully  examined,  Ludford  had 
very  little  power  and  no  discretion.  He  had 
to  cut  the  laml>er  under  Baltzer's  direction, 
to  saw  It  under  his  direction,  to  pile  and 
load  K  under  bis  direction,  and  was  com- 
peUed   to   abandon   bis   contract   whenever 


Baltzer  demanded  it  Indeed,  only  two 
rooms  of  the  office  building  of  the  plant  were 
to  be  given  to  Ludford,  and  in  that  contract 
there  was  reserved,  for  tiie  use  of  the  lum- 
ber company,  access  to  the  office  building  at 
all  times.  Tiie  language  of  the  contract  on 
that  point  was  as  follows:  "The  party  of 
the  first  part  reserves  to  itself  an  easement 
for  access,  for  Its  officers  or  agents,  to  and 
from  all  parts  and  portions  of  the  above- 
described  property  at  all  times."  It  is  evi- 
dent from  that  language  that,  in  the  drafts- 
man's mind,  the  company  was  to  be  the 
directing  power  in  the  management  of  tho 
business.  The  presence  of  its  officers  and 
agents  at  all  times  upon  premises  which  had 
been  leased  and  put  in  the  possession  of  the 
lessee  is  incompatible  with  the  idea  of  a 
bona  fide  lease.  The  defendant  Mclntyre 
received,  as  we  have  seen,  an  assignment  of 
this  contract  between  the  lumber  company 
and  Baltzer,  and  is  afCected  In  law  by  the 
several  contracts  mentioned.  Just  as  the  lum- 
ber company  was.  In  the  contract  between 
Mclntyre  and  Baltzer,  made  after  the  as- 
signment by  the  lumber  company  of  Its  in- 
terest of  what  Is  called  the  "lease"  to  Mc 
Intyre,  Baltzer  covenants  with  Mclntyre, 
amongst  other  things,  as  follows:  "And 
whereas,  it  Is  declared  in  and  by  the  agree- 
ment of  lease  referred  to  in  the  first  recital 
hereof  that,  in  case  of  the  death  or' failure 
from  any  cause  on  the  part  of  Baltzer,  the 
said  agreement  of  lease  should  not  thereby 
lapse  or  determine,  but  that  it  should  im- 
mediately inure  to  the  benefit  of  such  person 
and  his  assigns  as  said  Baltzer  may  desig- 
nate In  writing:  Now,  therefore,  I,  the  said 
Ernest  V.  Baltzer,  in  the  event  aforesaid,  do 
hereby  designate  Thomas  A.  Mclntyre  and 
his  assigns  as  the  person  to  whom  shall  Inure 
the  rights,  privileges,  powers,  property,  and 
rights  of  property,  of  every  name,  nature, 
and  kind,  with  all  the  responsibilities  and 
subject  to  all  the  terms  and  conditions  of 
said  Instruments  as  therein  respectively  set 
forth  and  expressed."  Mclntyre,  under  that 
agreement,  got  the  benefit  of  the  covenant 
which  Baltzer  had  made  with  the  luml}er 
company,— that  Id  case  of  hfs  death  the  lease 
should  not  lapse,  but  should  immediately 
Inure  to  the  benefit  of  such  person,  or  his 
assigns,  as  Baltzer  might  designate  In  writ- 
ing. Mclntyre  then  had  a  right  to  put  an 
end  to  the  contract  which  was  called  a 
"lease,"  and  be  bad  also  been  substituted 
for  Baltzer  in  case  of  Baltzer's  death. 

In  the  brief  of  the  defendant  Mclntyre  It 
was  argued  that,  if  Baltzer  was  an  agent  he 
was  a  special  agent  But  it  appears  from 
the  contract  that  he  was  authorized  to  oper- 
ate the  sawmill  plant  and  it  is  stated  In  the 
case  on  appeal  that  the  plaintiff's  debt  was 
contracted  by  Baltzer  in  his  operation  of  the 
mill  plant 

His  honor  submitted  one  issue  to  the  Jury, 
to  wit  "Are  the  defendants  indebted  to  the 
plaintiff,  and,  if  so,  in  what  amount?"  and 
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Instructed  the  Jury  fiiereon  bb  follows:  "(8) 
If  you  Bhall  find  that  said  buslneas  was  in 
fact  the  business  of  Mclntyre,  and  that  Mc- 
Intyre  had  employed  Baltzer  to  condnct  the 
same  in  his  own  name,  and  that  the  work 
done  was  within  the  authority  given  the 
said  Baltzer  by  Mclntyre,  then  both  Balt- 
zer and  Mclntyre  would  be  liable;  and.  If 
so,  answer  'Yes';  otherwise  'No.'"  The  Ju- 
ry answered  In  the  affirmative,  and  for  the 
sum  of  $95.92.  As  we  have  said,  the  <H>n- 
tracts  in  this  case,  upon  their  face,  consti- 
tuted, as  a  matter  of  law,  Baltzer  the  agent 
of  the  lumber  company,  and  then  of  Mcln- 
tyre by  assignment  of  the  lumber  company. 
His  honor  ought  not  to  have  submitted  an 
issue  as  to  the  agency  to  the  Jury,  but  as 
he  did  BO,  and  the  Jury  made  response  as 
the  law  of  the  case  was,  no  harm  has  been 
done. 
No   error. 

(131  N.  c.  SW) 

BEACH  T.  SOUTHERN  ET.  CO. 

(Supreme  Court  of  North  Carolina.     Dec  2, 

1902.) 

REMOVAL  OF  CAUSES— FORBION  CORPORATION 
—DOMESTICATION— PETITION  IN  FED- 
ERAL COURT— SUFFICIKNCy. 

1.  In  a  petition  filed  in  a  United  States  cir- 
cuit court  for  the  removal  of  a  cause  from  a 
state  court  on  the  ground  of  local  prejudice,  the 
defendant  corporation  alleged  that  it  "is,  and 
was  at  the  commencement  of  this  suit,  a  nonresi- 
dent of  the  state  of  North  Carolina,  *  *  *  and 
is  not  a  citizen  of  North  Carolina."  On  the  facta 
admitted,  the  supreme  court  of  the  state  had 
previously  held  that  the  defendant  was  a  do- 
mestic corporation,  field  that,  in  view  of  these 
previous  decisions,  the  allegation  in  the  petition 
wpuld  be  construed  as  merely  a  denial  of  the 
propriety  ot  the  supreme  court's  former  ruling, 
and  not  as  an  allegation  of  fact. 

2.  A  foreign  corporatioUj  which  has  filed  its 
charter  and  acceptance  in  the  secretary  of 
state's  office,  and  has  thereby  become  domesti- 
cated, as  provided  by  Laws  1899,  c.  62,  is  not 
entitled  to  remove  an  action  against  it  to  the 
federal  courts  ou  the  ground  of  local  prejudice. 

Appeal  from  superior  court,  Burlce  county; 
Hoke,  Judge. 

Action  by  Mary  L.  Beach,  as  administra- 
trix, against  the  Southern  Railway  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Chas.  Price,  Geo.  F.  Bason,  and  S.  J.  Er- 
vln,  for  appellant  J.  F.  Spalnhonr  and  M. 
Silver,  for  appellee. 

CLARK,  J.  When  this  case  was  called  for 
trial,  the  defendant,  the  Southern  Railway 
Company,  moved  for  an  order  to  proceed  no 
further  with  the  cause  for  the  reason  that  it 
had  been  removed  to  the  circuit  court  of  the 
United  States  on  the  ground  of  local  preju- 
dice, presenting  copies  of  the  petition,  .affida- 
vit, bond,  and  order  of  removal  from  said 
circuit  court  The  presiding  judge,  being 
of  the  opinion  that  the  defendant,  originally 
a  foreign  corporation,  but  since  "domesti- 
cated"  iB  this  state  under   Lews   1880.  c. 


62,  could  not  remove  an  action  to  the  federal 
court  on  account  of  local  prejudice  (Allison  v. 
Railway  Co.,  129  N.  0.  836,  40  S.  E.  91),  re- 
fused to  stay  action,  and  proceeded  with  the 
trial.    The  defendant  excepted. 

In  such  case  it  is  optional  with  the  state 
court  to  proceed  vrtth  the  trial.  Stone  v. 
South  Carolina,  117  U,  S.  430,  6  Sup.  Ct  799, 
29  L.  Ed.  962,  cited  Crehore  v.  RaUway  Co., 
181  U.  S.  243,  9  Sup.  Ct  092,  83  L.  Ed.  144; 
Howard  v.  Railway  Co.,  122  X.  C.  953-954, 
29  S.  E.  778.  A  case  on  "all  fours"  is  Law- 
son  V.  Railroad  Co.,  112  N.  0.  390,  17  S.  E. 
169;  also  Bierbower  v.  Miller,  30  Xeb.  161, 
46  N.  W.  431,  9  L.  R.  A.  22a  The  trial  hav- 
ing proceeded  to  verdict  and  Judgment  which 
went  against  the  defendant  it  appealed  to 
this  court  assigning  four  grounds  of  excep- 
tion, but  the  other  three  are  without  merit 
and  were  abandoned  in  this  court  A  for- 
eign corporation,  which  has  voluntarily  ac- 
cepted the  terms  prescribed  by  the  statute 
of  this  state  under  which  it  may  do  busi- 
ness here,  and  has  "domesticated"  as  provid- 
ed in  said  statute,  has  become  a  domestic 
corporation,  as  therein  provided,  and  can- 
not remove  an  action  against  it  to  the  federal 
court  This  has  been  fully  considered,  after 
elaborate  argument  by  counsel  for  this  de- 
!  fendant  and  was  so  held,  In  Allison  v.  Rail- 
!  way  Co.,  129  N.  C.  336,  40  S.  E.  91,  and  also 
1  In  Debnam  v.  Telegraph  Co.,  126  N.  C.  831. 
!  36  S.  E.  269  (in  which  case  the  statute  is 
j  copied),   and   Layden   v.   Endowment  Bank, 

128  X.  C.  547,  39  S.  B.  47;  the  reasoning  of 
which  cases  we  adopt  and  make  a  part  of 
this  opinion.  We  do  not  understand  the  de- 
fendant's counsel  to  deny  that  as  a  matter 
of  fact  the  defehdant  the  Southern  Railway 
Company,  has  "domesticated"  by  filing  Ite 
charter  and  acceptance  In  the  office  of  the 
secretary  of  state,  as  required  by  Laws  1899, 
c.  62,  admission  of  which  fact  has  been  made 
In  this  court  (Harden  v.  Railroad  Co.,  129 
N.  C.  359,  40  S.  E.  184,  65  L.  R.  A.  784)  in  so 
many  cases,  and  as  a  matter  as  universally 
known  as  that  it  Is  a  corporation.  Indeed, 
in  this  present  case  the  defendant's  counsel 
submitted  that  "this  case  should  take  the 
course  pursued  in  Allison  v.   Railway  Cio.. 

129  X.  C.  336,  40  S.  E.  91,"  in  which  the  legal 
effect  of  such  domestication  was  presented 
and  decided;  and  we  are  fixed  with  Judicial 
notice  that  the  effect  of  "domestication"  by 
this  defendant  was  proved  or  admitted,  and 
Its  legal  effect  decided.  In  that  case.  EJilght 
V.  Association,  142  U.  S.  161,  12  Sup.  Ct  258. 
85  L.  Ed.  974.  The  decision  In  Allison's  Case 
that  this  defendant  the  Southom  Railway 
Company,  is  a  domestic  corporation,  is  res 
Judicata  of  which  the  court  below  had  Ju- 
dicial notice.  The  answer  alleges  that  the 
defendant  was  "a  corporation  duly  created 
and  organized  under  the  laws  of  the  state 
of  Virginia,  and  is,  and  was  at  the  time  men- 
tioned, a  citizen  of  the  said  state  of  Vir- 
ginia,'' bnt  without  averring  afflrmativelT 
that  It  was  "not  a  corporation  or  citlien  of 
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tbls  state,"  and  sncb  allegation  has  been 
held  Ihsufflcient  In  Thompson  v.  Rail-way 
Co.,  190  N.  G  140,  41  S.  E.  9,  and  Springs  t. 
Railway  Co.,  130  N.  C.  1»2-196,  41  S.  E.  100, 
whose  reasoning  we  adopt  as  a  part  of  this 
decision.  It  Is  tme  that  in  the  petition  In 
the  United  States  circuit  court,  a  copy  of 
which  is  filed  in  this  case.  It  is  averred  that 
the  defendant  "is,  and  was  at  the  commence- 
ment of  this  suit,  a  nonresident  of  the  state 
of  North  Carolina,  •  •  •  and  is  not  a 
citizen  of  North  Carolina."  This  court  hay- 
ing decided  otherwise,  on  the  facts  admitted 
by  this  defendant,  In  former  cases,  we  do 
not  understand  that  this  is  a  denial  of  the 
fact,  so  often  admitted  by  the  defendant's 
counsel  in  this  court,  and  so  well  known  as 
to  be  common  knowledge,  that  the  defend- 
ant has  "domesticated"  in  the  manner  re- 
quired by  chapter  62,  Laws  1889.  We  under- 
stand this  to  be  merely  a  denial  that  the  le- 
gal effect  of  such  "domestication"  has  been 
to  make  the  defendant  a  corporation  of  this 
state,  a  resident  or  citizen  thereof,  and  that 
It  is  neither  more  nor  less  than  an  affidavit 
by  this  defendant  that  the  decision  of  this 
court  on  that  point  is  not  law,  and  that  the 
object  of  this  app<>al  Is  to  have  the  repeated 
rulings  of  this  court  that  "domestication" 
has  that  effect  reviewed  on  writ  of  error.  If 
such  averment  In  the  petition  of  a  legal  con- 
clusion is  decisive,  then  the  counsel,  and 
not  thp  court,  would  determine  the  right  to 
remove.  Tucker  v.  Association,  112  N.  C. 
798,  17  S.  E.  532;  Ex  parte  Pennsylvania  Co., 
137  U.  S.  451,  11  Sup.  Ct.  141,  84  L.  Ed.  738. 
On  carefnl  reconsideration  of  those  opin- 
ions, some  of  which  are  above  cited,  we  are 
constrained  to  reaffirm  them,  and  to  hold  that 
the  defendant,  having  compiled  with  the 
terms  required  before  it  was  allowed  to  do 
business  here,  and  having  become  "domesti- 
cated" In  the  manner  enacted  by  the  stat- 
utes of  this  state,  has  become  a  corporation 
resident  here,  and  that  in  holding  that  this 
cause  could  not  be  removed  to  the  United 
States  circuit  court  on  the  allegation  of  loqal 
prejudice  the  coort  below  committed  no  er- 
ror. 


(131  N.  C.  889) 

TOWN  OP  GASTONIA  et  al.  ▼.  McENTEBJ- 
PBTERSON  ENGINEERING  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  25, 
1902.) 

CONTRACTS— BONDS-OARNISHMBNT—LIBN 
—RIGHTS  OF  SURETY. 

1.  Where,  by  a  contract  between  a  town  and 
a  contractor,  the  contractor  was  not  entitled  to 
a  fond  applicable  to  the  contract  in  the  hands 
of  the  town  until  after  he  had  completed  the 
contract,  and  fnralshed  releases  of  all  claims 
for  material  used,  etc.,  creditors  of  the  con- 
tractor acquired  no  Hen  on  the  fund  prior  to 
the  coq*pletion  of  the  contract  and  the  tarnish- 
ing of  such  releases  by  garnishment  against  the 
town. 


T  L  Bm  Owndilimuit,  voL  M  OenL  Die  |  U. 


2.  Where  a  contractor  had  ,  given  bond  for 
the  completion  of  its  contract  with  a  town,  and 
the  sarety  had  agreed  to  indemnify  the  town 
•gainst  the  demands  of  the  contractor,  the  con- 
tractor's servants,  materialmen,  etc.,  the  surety 
was  entitled  to  have  money  in  the  hands  of  the 
town,  applicable  to  the  contract,  applied  In  pay- 
ment 01  claims  for  material,  etc.,  within  the 
obligation  of  the  bond,  as  against  other  cred- 
itors of  the  contractor. 

Appeal  from  superior  court,  Gaston  coun- 
ty; Starbuck,  Judge. 

Action  by  the  town  of  Gastonla  and  others 
against  the  McEntee-Peterson  Engineering 
Company  and  others,  BYom  a  Judgment  In 
favor  of  plaintiffs,  defendants  Post-Glover 
Electric  Company  and  another,  Impleaded, 
appeal.    Affirmed. 

This  was  a  civil  action  tried  at  the  spring 
term,  1902,  of  Gaston  superior  court  by  Star- 
buck,  Judge.  A  Jury  trial  having  been  waiv- 
ed, the  court  found  the  facts  as  set  out  in 
the  record,  to  which  findings  there  was  no 
exception,  except  to  finding  No.  12.  The  ac- 
tion was  originally  brought  by  the  town  of 
G«stoi>ia  to  recover  upon  a  bond  In  the  penal' 
sum  of  13,000  executed  by  the  McEntee-Pet- 
erson Engineering  Company,  as  principal, 
and  the  American  Surety  Company,  as  sure- 
ty, to  the  town  of  Gastonla,  and  its  mayor 
and  board  of  aldermen,  to  indemnify  and 
save  harmless  the  obligees  against  loss  or 
damage  on  account  of  the  construction  of  an 
electric  lighting  plant  and  waterworks  pump- 
ing station  by  the  engineering  company,  and 
to  secure  the  payment  for  all  materials  fur- 
nished and  used  and  labor  i>erformed  In  the 
construction  of  said  public  works.  The  en- 
gineering company,  before  entering  upon  said 
work,  executed  a  written  contract  with  the 
town  by  which  it  stipulated  to  construct  said 
works  for  $7,270  in  accordance  with  the 
terms  of  said  contract,  and  contemporaneous 
with  and  as  a  part  thereof  executed  said 
bond  as  principal,  with  the  surety  company 
as  surety,  for  the  purposes  above  stated. 
The  work  was  completed  according  to  con- 
tract and  accepted  by  the  town  on  October 
20,  1900,  at  which  time  there  remained  In  the 
hands  of  the  officers  of  the  town  a  balance 
of  $1,560.86  of  the  price  agreed  to  be  paid 
for  said  work,  and  the  engineering  company 
owed  to  the  plaintiffs  (other  than  the  town 
and  its  officers)  |3,907.61  for  materials  fur- 
nished to  and  used  by  the  engineering  com- 
pany in  constructing  said  work,  no  part  of 
which  has  ever  been  paid.  On  October  18, 
1900,  the  Post-Glover  Electric  Company  in- 
stituted a  civil  action  in  the  superior  court 
of  said  county  against  the  engineering  com- 
pany to  recover  the  sum  of  $302.88  (an  In- 
debtedness not  contracted  fc»:  materials  or 
labor  used  in  or  about  said  works),  and  caus- 
ed a  warrant  of  attachment  to  be  issued 
therein,  by  virtue  of  which  the  sheriff  of  said 
county  on  October  19th  levied  upon  said 
waterworks  pumping  station  and  electric 
lighting  plant  as  the  property  of  said  engi- 
neering company,  and  also  served  notice  of 
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gamlabment  npon  the  town  and  Its  officers 
of  any  funds  In  the  bands  of  either,  belong- 
ing to  or  due  the  engineering  company;  and 
on  the  20th  of  said  month  the  Illinois  Insu- 
lated Wire  Ck>mpany  also  Insrtltuted  a  civil 
action  against  the  engineering  company  to 
recover  the  sum  of  5999.16  for  materials 
furnished  to  and  used  by  the  engineering 
company  in  constructing  said  works,  and 
likewise  attached  and  garnished  the  same 
property  and  funds  levied  upon  in  the  Poet- 
Glover  case.  The  town  and  its  officers  filed 
answers  to  the  notices  of  garnishment  la 
both  cases,  In  which  they  denied  that  they 
owed  any  debt  or  held  any  funds  belonging 
to  the  engineering  company  subject  to  gar- 
nishment, having  been  compelled  for  that 
purpose  to  employ  counsel  to  advise  and 
represent  them  in  said  matters,  at  the  cost 
of  $300.  Suljsequently,  on  February  8,  1901, 
the  town  of  Gastonia,  alone,  instituted  tills 
action  against  the  defendants  for  the  purpose 
of  adjudicating  the  rights  and  Interests  of 
the  several  parties  claiming  the  balance  of 
the  funds  In  Its  hands,  as  a  part  of  the  ccm- 
tract  price  for  said  work,  and  also  to  recover 
the  penalty  of  said  bond,  to  be  discharged 
by  the  payment  of  $300,  paid  out  by  it  In 
defending  said  garnishment  proceedings,  and 
the  further  sum  of  $3,907.64,  the  balance  due 
for  materials  furnished  as  aforesaid,  less  the 
sum  of  $1,560.86,  the  balance  of  the  original 
contract  price  for  said  work,  remaining  In 
the  hands  of  Its  officers.  At  June  term,  1901, 
of  said  court,  upon  affidavit  and  petition,  the 
court  permitted  all  the  plaintiffs,  other  than 
the  town  of  Gastonia,  to  become  parties 
plaintiff  In  this  action.  At  the  February 
Term,  1902,  this  action  and  the  cases  of  the 
Post-Glover  Electric  Company  and  the  Illinois 
Insulated  Wire  Company  against  the  McEntee- 
I'eterson  Engineering  Company  were  by  con- 
sent, and  without  prejudice,  consolidated. 
Upon  the  facts  found,  the  court  gave  judg- 
ment for  the  plaintiffs  for  the  full  penalty 
of  the  bond,  to  be  discharged  upon  the  pay- 
ment of  the  "balance  found  to  be  due  npon 
the  said  sum  of  $3,907.64  for  materials  fur- 
nished by  the  several  plaintiffs  above  named, 
with  six  per  cent,  interest  from  the  23d  of 
October,  1900,  until  paid,  after  applying 
thereto  the  sum  of  $1,410.86,  the  l>alance 
remaining  in  the  hands  of  the  officers  of  said 
town  of  the  contract  price  of  said  work,  after 
deducting  the  sum  of  $150  paid  out  by  It  for 
legal  services  rendered  as  aforesaid."  The 
court  also  adjudged  that  neither  the  Post- 
Glover  Electric  Company  nor  the  Illinois  In- 
sulated Wire  Company  acquired  any  lien 
"upon  the  tangible  property  levied  upon  by 
virtue  of  the  warrants  of  attachment  Issued 
in  said  action,  or  upon  the  alleged  indebted- 
ness of  $1,650.86  of  the  plaintiff  municipal 
corporation  to  the  McEutee-Peterson  E2ngi- 
neering  Company,  by  virtue  of  the  notice 
of  gamUbment  served  npon  the  officers  of 
■aid  town  by  the  sheriff  in  said  action." 
SYom  this  Judgment  the  Post-Qlover  Electric 


Company   and   the   Illinois  Inaulated   Wm 
Company  appealed. 

R.  L.  Durham,  for  appellants.  Burwell, 
Walker  &  Cansler,  for  appellees. 

GLARE,  J.  (after  stating  the  case  as 
above).  The  exceptions  to  the  judgment  of 
the  court,  holding  that  the  attachment  levied 
upon  the  waterworks  pumping  station,  and 
electric  lighting  plant  created  no  liens  on 
the  property,  cannot  be  sustained.  Snow  v. 
Commissioners,  112  N.  C.  335,  17  S.  E.  176; 
Vaughn  v.  Commissioners,  118  N.  C.  636,  24 
&  E.  425.  It  is  true  that,  in  the  case  of 
an  ordinary  debt  owing  by  a  town  to  a  third 
person,  the  debt  may  be  garnished.  1  Dill. 
Hun.  Corp.  (4th  Ed.)  {  101.  But  here  the 
engineering  company  Itself  could  not  have 
recovered  the  fund  until  it  had  complied 
with  its  contract  with  the  town,  by  furnish- 
ing it  with  releases  of  all  claims  for  ma- 
terial used  In  constructing  the  work,  and 
the  gamishers  can  have  no  greater  claim 
against  the  town  than  the  garnishees  through 
whom  it  is  sought  to  make  the  collection. 
And  further,  as  this  money  was  not  due  the 
engineering  company  at  the  date  of  tbe  gar- 
nishment (the  work  not  having-  been  com- 
pleted and  accepted),  and  as  the  engineering 
company  never  did  become  entitled  to  de- 
mand the  payment  of  said  money,  for  the 
reasons  above  stated,  the  several  creditors 
who  gave  the  town  notice  of  their  claims 
for  material  furnished  the  engineering  com- 
pany thereby  acquired  a  claim  upon  said 
funds,  at  least  superior  to  any  rights  the 
gamishers  acquired.  Besides,  the  American 
Surety  Company,  having  become  surety  to 
the  engineering  company  for  the  faithful 
performance,  of  said  contract,  npon  any  de- 
fault of  its  principal,  by  which  It  l>ecame 
liable  on  said  bond,  if  it  did  not  become  sub- 
rogated to  tbe  rights  of  Its  principal  in  this 
fund.  It  is  at  least  entitled  to  have  it  ap- 
plied to  the  payment  of  these  claims  for  ma- 
terials, in  exoneration  of  its  liability  there- 
for. Pattbn  T.  Oarr,  117  N.  a  176,  28  S.  B. 
1^ 

No  error. 


cm  N.  CMt) 

TOWN  OP  GASTONIA  et  aL  r.  McBNTEB- 

PETERSON  ENGINEERING  CO.  et  aL 

(Supreme  <3ourt  of  North  Carolina.    Nor.  2S. 

1902.) 

CONSTRUCTION     CONTRACTS-BONDS— BBNBn- 
CIARIES—SCOPB-ACTIONS— PARTIES. 

1.  A  contract  required  the  contractor  to  fur- 
nisb  all  materials,  labor,  etc.,  and  give  a  bond 
for  faithful  performance,  and  to  pay  for  all  ma- 
terials used,  and  wages  of  laboiera  employed. 
The  boud  given  t>ound  the  surety  that  the  con- 
tractor should  In  all  things  comply  with  the 
contract  Held,  that  laborers  and  materialmen 
employed  by  the  contractor  were  beneficiaries 
of  the  bond,  and  were  proper  parties  to  a  suit 
to  enforce  It. 

2.  A  provisiou  in  a  contractor's  bond  binding 
him  to  indemnify  a  town  from  all  salts  against 
it  for  or  on  account  of  any  injuries  or  r 


Digitized  by 


Google 


N.  a)    TOWN  OF  GASTONIA  t.  McENTEE-PETEBSOIT  BNOIKEEBINO  GO.       859 


aastalued  by  any  person,  stractore,  or  propertr. 
by  or  from  the  contractor,  or  In  consequence  of 
any  act  or  omission  of  himself  or  his  servants  or 
agents,  did  not  cover  a  liability  of  the  town  for 
counsel  fees  incurred  in  defending  a  garnish- 
ment proceeding  brought  against  It  by  a  cred- 
iter  of  the  contractor. 

Appeal  from  superior  court,  Gaston  county; 
Starbuck,  Judge. 

Action  by  the  tovra  of  Gastonia  against  the 
McEntee-Peterson  Engineering  Company  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff, the  American  Surety  C!ompany  appeals. 
Affirmed, 

The  statement  of  case  in  the  appeal  of  the- 
Post-Glover  Electric  Company  and  the  IlUnola 
Insulated  Wire  Company  In  thi^  case  (42  S.  B. 
857)  la  a  sufficient  statement  In  this  appeal. 

Julius  G.  Martin,  for  appellant  Bnrwell, 
Walker  A  Cansler,  for  appellees. 

CLARK,  J.  The  defendant  engineering 
company  entered  Into  a  contract  with  the 
town  of  Gastonia  to  construct  a  waterworks 
and  sewerage  system  and  an  electric  lighting 
system  in  and  for  said  town  of  Gastonia,  and, 
with  Its  codefendant  the  American  Surety 
Company  of  New  York,  entered  Into  a  bond 
to  pay  all  claims  for  materials  used  and  work 
and  UiboT  done  in  the  construction  of  said  sys- 
tems; and  there  is  a  balance  due  on  said  con- 
tract by  the  town  of  Gastonia,  which  Is  claim- 
ed by  the  said  engineering  company  and  also 
by  persons  who  furnished  material  and  pei^ 
formed  work  and  labor  in  the  construction  of 
the  said  systems  under  the  contract  between 
the  town  and  the  engineering  company,  the 
said  balance  being  $1,500.86;  and  the  other 
plaintiffs  seek  by  this  action  to  charge  the 
other  defendant,  the  American  Surety  Com- 
pany, upon  its  indemnity  bond  for  $3,000,  giv- 
en as  aforesaid,  for  the  amounts  alleged  to 
be  due  them  for  work  and  labor  performed 
and  materials  furnished  in  the  construction 
of  said  systems,  and,  to  the  end  that  the 
amounts  due  for  materials  and  labor  may  be 
determined,  all  pa-sons  holding  such  claims 
were  properly  made  coplaintlffs. 

The  contract  between  the  town  of  Gastonia 
and  the  engineering  company  contains  the  fol- 
lowing: Section  A  of  the  contract  provides  that 
the  contractor  Is  required  to  furnish  all  ma- 
terials and  labor  required  in  the  construction 
of  the  public  works  embraced  in  said  con- 
tract Section  5  provides  that  "the  contractor 
further  agrees  that  be  will,  and  concurrent 
with  this  contract,  does,  execute  a  bond  in 
the  penal  sum  of  |3,000,  in  such  form  and 
with  such  sureties  as  may  be  approved  by 
the  mayor  and  aldermen  of  the  town  of  Gas- 
tonia, conditioned  to  indemnify  and  save  harm- 
less said  town  and  board  from  all  suits 
*  *  *  brought  against  said  town  or  said 
board  or  both  •  •  •  for  or  on  account  of 
any  injuries  or  damages  sustained  or  received 
by  any  person,  structure,  or  property  by  or 
from  said  contractor,  •  •  •  or  by  or  In 
consequence  of  any  act  or  omission  of  said 


contractor,  his  servants  or  agents,  and  the 
faithful  performance  of  this  contract,  and  for 
the  payment  of  all  material  used,  and  wages 
of  all  laborers  employed  by  said  contractor." 
Section  10  provides  that  the  said  contractor 
"hereby  further  agrees  that  it  shall  not  be 
entitled  to  demand  or  receive  payment  except 
in  the  manner  set  forth  in  this  agreement,  and 
further  agrees  that  it  will  produce  full  re- 
leases of  all  claims  from  all  persons  who  have 
furnished  machinery  or  labor  for  the  work, 
whenever  the  board  may  reqube  it"  The 
bond  executed  by  the  surety  company  pro- 
vides that  "If  the  above-bounden,  the  McEn- 
tee-Peterson Engineering  Company,  its  heirs, 
executors,  administrators,  successors,  or  as- 
signs, shall  In  all  things  stand  to  and  abide  by, 
and  well  and  truly  keep  and  perform,  the 
terms,  covenants,  conditions,  and  agreements 
In  such  contract  contained,  on  its  part  to  be 
kept  and  performed,  and  each  of  them,  at  any 
time,  and  in  the  manner  and  form  therein 
specified,  then  said  obligation  shall  be  null  and 

TOid." 

Though  no  mechanic's  Hen  could  be  fficd 
ag^alnst  the  property  in  the  hands  of  the  town, 
it  was  competent  for  the  parties  to  contract, 
and  they  did  contract,  that  the  engineering 
company  should  pay.  for  "all  materials  used, 
and  wages  of  all  laboms  employed  by  said 
contractor,"  and  the  surety  company  became 
responsible  for  the  execution  of  that  stipula- 
tion. The  engineering  company  has  defaulted 
In  this  respect  to  an  amount  greater  than  the 
penalty  of  the  bond  executed  against  the 
American  Surety  Company,  to  wit,  in  the  sum 
of  $3,907.64,  for  material  furnished  by  several 
parties  who  have  been  made  coplalntlffs  in 
this  action  for  the  purpose  of  ascertaining  and 
determining  the  amount  of  the  Indebtedness 
severally  due  them.  The  town  desired  to 
know  whether  It  should  pay  said  balance  to 
the  engineering  company,  or.  In  view  of  the 
fact  that  It  had  stipulated  with  said  company, 
and  required  surety,  that  the  company  should 
pay  off  all  claims  for  labor  and  materials 
before  calling  on  the  town  for  settlement, 
whether  it  was  not  its  duty  to  require  compli- 
ance with  this  requirement  in  favor  of  the 
claimants  for  labor  and  material.  Those 
claimants,  beln^  the  beneficiaries  of  the  con- 
tract, could  have  brought  their  separate  ac- 
tions on  said  contract  against  the  engineering 
company  and  Its  surety;  and  it  was  eminent- 
ly proper,  and  saves  multiplicity  of  suits,  the 
time  of  the  court,  and  unnecessary  court 
costs,  that  they  should  be  coplalntlffs  in  this 
action,  to  the  end  that  the  entire  matter 
should  be  settled  and  determined  in  one  ac- 
tion. In  Gorrell  v.  Water  Supply  Co.,  124  N. 
O.  328,  32  S.  E.  720,  46  U  R.  A.  513,  70  Am. 
St  Rep.  598,  it  was  held,  after  careful  con- 
sideration and  full  discussion,  that  the  bene- 
ficiary of  a  contract,  though  not  a  party  or 
privy  thereto,  can  maintain  an  action  thereon. 
In  that  case  the  beneficiaries,  the  citizens  of 
the  town,  were  ascertained  by  reference  to 
the  nature  of  the  contract,  but  in  this  caaa 
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the  contract  ta  more  specific,  and  points  ont 
tibose  who  shall  furnish  labor  or  material  as 
specially  designated  to  be  protected.  The  con- 
tract requires  surety  for  such  stipulation,  and 
provides  that  the  town  cannot  be  called  upon 
for  settlement  by  the  engineering  company 
until  receipts  for  such  claims  are  furnished  by 
the  company.  It  was  a  wise,  thoughtful,  and 
considerate  provision,  inserted  by  the  town, 
requiring  the  engineering  company,  a  nonresi- 
dent corporation,  to  pay  the  labor  and  materi- 
al men,  who  are  usually  residents  of  the  town 
or  vicinity,  before  it  could  claim  any  balance 
due  on  the  worlc  This  is  Just  to  such  parties, 
whose  amounts  claimed  for  labor  and  materi- 
al are  usually  small,  and  who  should  not  be 
forced  to  attachment  or  other  legal  proceed- 
ing^, when  the  town,  whose  funds  are  raised 
by  taxation,  can  protect  its  own  people  by 
such  a  stipulation  as  this,  requiring  payment 
of  these  Just  claims  before  receiving  the  town 
funds  to  be  carried  off  where  they  cannot  be 
reached.  It  would  be  well  if  every  munici- 
pality which  has  public  works  executed  should 
Insert  a  similar  provision  in  its  contract  for 
the  protection  of  labor  and  material  men,  who 
are  usually  its  own  citizens.  Indeed,  in  this 
contract  it  is  further  provided  that  all  labor 
employed  shall  be  "home  labor,"  except  as  to 
such  skilled  labor  as  could  not  be  found  there; 
thus  showing  throughout  that  the  labor  and 
material  men  are  beueScIaries,  In  contempla- 
tion of  the  contracting  parties. 

The  proposition  laid  down,  with  citation  of 
authority,  in  Gorrell  v.  Water  Supply  Co.,  su- 
pra, had  been  intimated,  without  actual  deci- 
sion, in  Haun  v.  Burrell,  119  N.  C.  548,  26  S.  E. 
Ill,  and  Sams  v.  Price,  119  N.  C.  573,  26  S.  E. 
170.  It  has  siace  been  expressly  held  in  Shoaf 
v.  Insurance  Co.,  127  N.  0.  808,  37  S.  E.  451, 
SO  Am.  St  Rep.  804,  which  holds  that  a  policy 
holder  in  an  insurance  company  can  maintain 
an  action  for  a  loss  on  property  covered  by 
his  i>oiicy  against  another  company,  In  which 
the  first  company  reinsured  its  risks.  In  that 
case  it  was  expressly  stipulated  that  the  con- 
tract was  only  effective  between  the  two  com- 
panies, and  that  no  holder  of  a  policy  In  the 
first  company  should  be  entitled  to  enforce  the 
reinsurance  against  the  reinsuring  company. 
But  this  court  held  that,  notwithstanding  that 
stipulation,  the  policy  holder  was  entitled  to 
recover  against  the  second  company.  In  the 
present  case  the  contract  expressly  stipulates 
who  the  beneficiaries  are,— the  labor  and  ma- 
terial men.  It  is  provided,  as  one  of  the  con- 
siderations of  the  contract,  that  they  shall  be 
paid,  and  their  receipts  delivered  to  the  town, 
the  other  contracting  party;  and  the  surety 
company  stipulates  for  the  performance  of 
that  condition.  The  contract  requires  this  and 
some  other  matters  absolutely,  and  the  provi- 
sion to  save  harmless  the  town  is  merely 
thrown  in  at  the  end  as  a  careful  saving 
clause,  to  cover  anything  that  may  have  been 
omitted,  not  to  restrict  or  repeal  any  stipula- 
tiont  expressly  made.  Gorrell  v.  Water  Sup- 
ply Co.,  supra,  has  been  cited  as  authority  In 


Lacy  T.  Webb,  130  M.  O.  B46,  41  8.  B.  540. 
It  is  amply  sustained  elsewhere.  Gorrell  r. 
Water  Supply  Co,  (N.  O.)  70  Ajn.  St  Eep.,  at 
page  605  (s.  c.  32  S.  E.  720,  40  L.  B.  A.  513); 
T  Am.  &  BIng.  Enc.  Law  (2d  Ed.)  104-110. 
Though  there  is  some  conflict  of  authority 
elsewhere,  there  Is  none  in  our  decisions. 
This  Is  necessarily  the  true  doctrine  whereva: 
the  statute,  as  in  this  state,  requires  the  real 
party  in  interest  to  bring  suit,  and  is  the  rule 
in  equity,  also.  7  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  110,  notes  1,  3.  In  Lyman  v.  City  of 
Lincoln,  38  Neb.  794,  57  N.  W.  531,  the  court 
expressly  held,  citing  authorities.  In  a  case  on 
all  fours  with  the  case  at  bar,  that  "the  prom- 
ise they  [the  contractor  and  surety]  made  to 
the  city  of  Lincoln  was  for  the  benefit  of  all 
persons  who  furnished  labor  and  materials 
used  under  said  contract,  and  such  persons 
could  sue  on  said  bond,  and  that  an  express 
statute  was  not  necessary  to  give  the  city  au- 
thority to  require  such  a  bond  of  the  con- 
tractor, and  that  awarding  the  contract  was 
sufficient  consideration  to  support  such  prom- 
ise, both  by  the  contractor  and  his  surety." 
This  case  has  been  repeatedly  affirmed  by  the 
same  court,— notably  in  Doll  v.  Crume,  41  Meb. 
655,  58  N.  W.  806;  Morton  v.  Harvey,  67  Neb. 
301,  77  N.  W.  808.  The  same  principle  has 
been  enforced  by  the  supreme  court  of  Mis- 
souri In  Devers  v.  Howard,  144  Mo.  671,  46 
S.  W.  625;  School  District  v.  livers,  147  Mo. 
580,  4»  S.  W.  507;  City  of  St  Louis  t.  Von 
Phul,  133  Mo.  561,  34  S.  W.  843,  54  Am.  St 
Rep.  695,  which  says  the  town  owes  this  duty 
to  laborers  to  protect  them.  To  like  effect 
have  been  the  decisions  in  the  appellate  court 
of  Indiana  (WiUiams  v.  Markland,  15  Ind. 
App.  060,  44  N.  B.  562;  Young  ▼.  Young,  21 
Ind.  App.  509,  52  N.  E.  776;  King  v.  Downey, 
24  Ind.  App.  262,  56  N.  B.  689);  in  Iowa  (Bak- 
er V.  Bryan,  64  Iowa,  561,  21  N.  W.  83);  and 
In  CaUfomia  (Metal  Works  v.  Dodge,  129  CaL 
390,  02  Pac.  41).  A  leading  case  upon  this 
subject  is  City  of  Philadelphia  r.  Stewart,  195 
Pa.  309,  45  Atl.  1066,  which  is  reaffirmed  hi 
cases  between  the  same  parties  (108  Pa.  422, 
48  AU.  275,  and  201  Pa.  526,  51  AU.  34^.  The 
additional  reason  Is  given  in  these  last  cases 
that  the  subcontractors  for  labor  and  material 
not  behig  able  to  file  any  lien  against  a  city, 
and  having  no  security  beyond  the  doubtful 
solvency  of  the  contractor,  it  is  public  policy 
that  the  city  should,  as  in  our  case,  stipulate 
for  payment  of  the  labor  and  material  men,  to 
prevent  the  work  being  "scamped,"  or  done 
by  imworthy  or  unfit  men.  AU  of  the  above 
hold  that  such  beneficiaries  can  maintain  an 
action  on  the  contract 

The  former  decisions  of  this  court  (More- 
head  V.  Wriston,  78  N.  a  308;  Peacock  Y. 
WiUlnms,  98  N.  O.  324,  4  S.  E.  550;  and 
Woodcock  V.  Bostlc  118  N.  C.  822,  24  a  E. 
862)  have  not  been  overruled,  and  are  readily 
distinguishable,  in  that  there  was  no  indica- 
tion in  the  facts  of  those  cases  that  the  third 
party  had  a  right  to  any  benefit  under  the 
contract.    As  to  them,  the  contract  waa  rea 
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Inta  alios  acta.  In  Gorrell  v.  Water  Snpplj 
Co.,  snpra,  from  the  natnre  of  the  contract,— 
public  waterworks,  paid  for  by  public  money, 
—it  was  apparent  that  the  property  of  the  cit- 
izens was  to  be  protected.  From  the  nature 
of  the  transaction  in  Lacy  v.  Webb  and  Shoaf 
V.  Insurance  Ck>.,  supra,  It  was  apparent  that 
those  not  parties  to  the  contract  were  bene- 
ficiaries, though  in  the  latter  case  there  was  a 
stipulation  which  attempted  to  bar  the  policy 
holder  from  bringing  an  action.  In  the  pres- 
ent case,  as  we  have  said,  the  third  party,  the 
material  and  labor  men,  are  especially  refer- 
red to  In  the  contract  as  beneficiaries  thereof, 
and  for  their  protection  surety  is  required,  and 
their  payment  by  the  engineering  company  is 
made  a  condition  precedent  before  said  com- 
pany can  call  upon  the  town  for  payment 

His  honor  properly  gave  Judgment  in  favor 
of  the  material  and  labor  men,  plaintiffs  here- 
in, against  the  defendants,  the  enghieerlng 
company  and  its  surety,  for  the  undisputed 
amount  of  their  claims,  after  first  applying 
thereto  the  balance  due  said  engineering  com- 
pany by  the  town.  The  judgment  should  be 
reformed,  however,  by  striking  out  the  credit 
of  $160  nllowed  the  town  for  counsel  fees 
expended  In  defending  actions  brought  by  the 
Post  Glover  ISlectrlc  Ciompany  and  the  Illinois 
Insulated  Wire  Company  to  subject  by  gar- 
nishment the  aforesaid  balance  of  |1,660.86  to 
payment  of  indebtedness  due  them  by  the  en- 
gineering company.  It  was  simply  the  mlsfw- 
tune  of  the  town  that  said  actions  were 
broug'at,  and  there  is  no  stipulation  In  the 
'contract  of  the  engineering  company  or  of 
the  American  Surety  Company  covering  re- 
sponsibility for  counsel  fees  in  defending  an 
action  of  that  nature. 

As  thus  modified,  the  Judgment  of  the  court 
below  is  afiirmed. 


1131  N.  C.  402) 

PHILLIPS  v.  WISEMAN  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  2, 
1002.) 

ADULTBRT  OF  WIFB— FORTBITiniB  Of  DOWBR. 
1.  A  wife  who  commits  adultery,  anil  is  not 
liviug  with  her  husband  at  the  time  of  his 
death,  is  deprived  of  her  xlower  rights  by  the  ex- 
press provisions  of  Code,  §  2102,  thongh  the  hus- 
band first  abandoned  her,  and  commenced  to 
live  with  another  woman;*  and  such  section  is 
not  affected  by  Acts  1893,  c.  153,  declaring  the 
rights  of  both  husband  and  wife,  and  defining 
what  shall  bar  a  wife  of  her  right  to  dower. 

Appeal  trata  superior  court,  Mitchell  coun- 
ty;   Hoke,  Judge. 

Proceedings  by  M.  A.  Phillips  against 
Blake  Wiseman  and  Sarah  A.  Pliilllps  and 
others  to  recover  her  dower  in  the  lands  of 
M.    P.    Phillips,    deceased,    as   his    wl&ow. 

f  L  Sm  I>o«fr,  vaL  U,  Cant  Die-  i  100. 


From  a   Judgment  for  plaintiff,   defendant 
Sarah  A.  PhllUps  appeals.    Beversed. 

S.  J.  Brvln,  for  appellant  A.  O.  Anry, 
for  appellees. 

COOK,  J.  Some  years  after  the  marriage 
of  plaintiff  with  M.  P.  Phillips  he  (M.  P. 
Phillips)  abandoned  her,  and  took  up  with  the 
defendant  Sarah  A.  PlilUlps,  alias  McKinney, 
and  continuously  lived  In  adultery  with  her 
until  his  death.  By  his  last  will  and  testa- 
ment he  devised  the  land  described  in  the 
petition  to  said  Sarah,  and  bis  widow,  the 
plaintiff,  dissented  therefrom,  and  Instituted 
this  special  proceeding  to  recover  her  dower 
therein.  The  verdict  of  the  Jury  establishes 
the  fact  to  be  that,  after  her  husband  bad 
abandoned  and  separated  himself  from  her, 
and  while  he  was  living  in  adultery  with 
said  Sarah,  the  plaintiff  committed  adultery. 
Defendant  Sarah  pleads  such  adultery  in  bar 
of  plaintiff's  right  to  dower  in  the  husband's 
lands,  under  section  2102  of  the  Code,  where- 
in It  is  provided  that:  "If  any  married 
woman  shall  commit  adultery  and  shall  not 
be  living  with  her  husband  at  his  death,  she 
shall  thereby  lose  all  right  to  dower;  •  •  • 
and  any  such  adultery  may  be  pleaded  in 
bar  of  any  action  or  proceeding  for  the  re- 
covery of  dower; "  and  insists  that  plaintiff 
is  barred  thereby.  His  honor  rendered  judg- 
ment in  favor  of  plaintiff,  and  said  Sarah  ap- 
pealed. 

Applying  the  statute  to  the  facts  found, 
plaintiff  Is  barred  from  recovering  dower  in 
her  husband's  lands,  and  his  honor  erred  in 
rendering  Judgment  for  the  plaintiff.  She 
committed  adultery  during  their  marriage, 
and  was  not  living  with  her  husband  at  his 
death.  It  Is  not  contended  that  there  was 
any  act  of  condonement  The  fact  tliat  be 
did  wrong  can  be  no  excuse  for  her  to  do 
likewise.  His  violation  did  not  Justify  her 
in  violating  her  marriage' vow.  So  the  stat- 
ute creating  dower  rights  is  framed'  for  the 
benefit  of  the  guiltless,  not  those  in  pari 
delicto.  We  have  carefully  examined  ail  of 
the  statutes  and  amendments  bearing  upon 
this  subject,  including  Acts  1893,  c.  153, 
which  is  strongly  relied  upon  by  the  Ifearned 
counsel  for  plaintiff,  to  see  if  any  exception 
is  made  expressly  or  by  intendment  in  favor 
of  the  wife  who,  by  reason  of  the  fault  or 
wrongdoing  of  her  husband,  or  by  reason  of 
separation  from  him,  has  been  led  into  evil 
ways;  and  can  find  none  which  can  be  so 
construed.  It  is  a  great  hardship  and  a  gross 
wrong  for  the  adulteress  to  become  the  own- 
er of  his  lands  to  the  exclusion  of  her  who 
"had  been  a  faithful,  true,  and  dutiful  wife 
up  to  the  time  when  he  deserted  her,"  and, 
but  for  his  disreputable  conduct.  It  Is  most 
probable  that  she  would  never  have  fallen. 
"Sed  ita  lex  scrlpta  est,"  and  the  Judgment 
of  the  court  below  must  be  reversed. 


Digitized  by 


Google 


862 


42  80UTHBA8TBBN  BBPOBTER. 


(N'O. 


Ott  N.  C.  «6) 

DUNN  T.  WILMINGTON  &  W.  B;  00. 

(Snprem«  Court  of  North  CaroUna.    Dee.  2, 

1902.) 

JURY  —  AOCBPTANCB  —  PEREMPTORY      CHAXf 
LENGE-ERROR-PRBJUDICIAL    CHARACTER. 

1.  After  a  jury  has  been  accepted  by  the  par- 
ties, it  is  error  to  permit  the  p\fiintiff  to  per- 
emptorily challeuge  a  juror. 

2.  Error  in  allowing  a  plaintiff  to  peremptorily 
challenge  a  juror  after  the  juryhaa  been  ac- 
cepted by  the  parties  is  prejudicial  to  the  de- 
fendant, where  he  has  previously  exhausted  hla 
own  peremptory  challenges,  since  he  can  no 
longer  challenge  the  substituted  juror. 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  snperlor  court,  Duplin  comity; 
Moore,  Judge. 

Action  by  Joseph  Dunn  against  the  Wil- 
mington &  Weldon  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Junius  Davis  and  H.  L.  Stevens,  for  appel- 
lant Allen  &  Dortcb,  A.  D.  Ward,  and  L. 
y.  Grady,  for  appellee. 

FUBCHES,  C.  J.  After  the  Jury  box  was 
full,  the  plaintiff  asked  the  general  question 
If  any  Juror  had  formed  and  expressed  the 
opinion  that  plaintiff  ought  not  to  recover, 
whereupon  one  Juror  stated  that  from  hearing 
the  evidence  In  the  former  trial  be  had  formed 
and  expressed  an  opinl<«  in  favor  of  the 
defendant  He  further  stated  that  "notwith- 
standing such  expression  of  opinion,  he  could 
try  the  case  impartially  according  to  the  evi- 
dence and  charge  of  the  court"  His  honor 
thereupon  found  him  a  competent  Juror.  To 
this  there  was  not,  and  could  not  he,  any 
ground  of  exception.  State  v.  Collins,  70  N. 
C.  241,  16  Am.  Rep.  771;  State  v.  Cockman, 
GO  N.  C.  484.  But  the  court  thereupon  al- 
lowed the  plaintiff  to  challenge  said  Juror 
peremptorily.  The  defendant  excepted.  It 
is  also  found  that  the  defendant  bad  at  that 
time  exhausted  his  peremptory  challenges. 

In  this  there  was  error.  After  the  Jurors 
are  passed  by  the  partl^  any  further  exam- 
ination of  them  is  not  a  matter  of  right  but 
of  discretion  in  the  court  If,  on  such  ex- 
amination, good  challenge  for  cause  Is  pre- 
sented, the  court  may  allow  the  Juror  to  be 
challenged  therefor.  State  v.  Cunningham, 
72  X.  C.  469;  State  v.  Davis,  80  N.  C."412; 
State  V.  Adahr,  66  N.  C.  298.  But  the  reason 
of  the  thing  and  the  precedents  do  not  ex- 
tend to  the  allowance  of  a  peremptory  chal- 
lenge after  a  Juror  has  been  passed  and  ac- 
cepted. When  another  Jtvor  has  been  called, 
the  routine  Inquiry  of  the  Judge  is,  "Has 
the  plaintiff  (or  defendant)  any  objection  to 
the  Juror  last  called?"  To  allow  a  party  to 
challenge  peremptorily  a  Juror  after  he  has 
accepted  him,  or  after  he  has  accepted  the 
twelve,  would  give  the  plaintiff  the  mafilfest 
advantage  that  if  doubtful  of  using  his  per- 
emptory challenge,  he  can  wait  to  see  if  the 
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other  side  wHI  not  challenge  them  peremp- 
torily or  for  cause,  and.  If  be  falls  to  do  so, 
the  plaintiff  will.  If  the  court  permit  chal- 
lenge peremptorily  snch  a  one  as  he  wishes, 
after  the  panel  is  made  up.  It  is  true,  a 
party's  right  Is  not  to  select  but  to  reject 
a  Juror,  and  therefore  no  exception  will  lie 
to  the  rejection  of  a  Juror  by  the  other  side, 
unless  It  is  prejudicial  to  himself.  But  that 
appears  here;  for,  the  defendant  having  ex- 
hausted Its  peremptory  challenges  in  perus- 
ing the  Jury,  when  the  peremptory  challenge 
of  the  plaintiff  was  thereafter  allowed,  the 
defendant  was  deprived  of  the  right  to  chal- 
lenge peremptorily  the  new  Juror  put  In  his 
place.  The  defendant  was  not  Improvident 
In  haying  exhausted  Its  peremptory  chal- 
lenges in  the  perusal  of  the  panel.  It  was 
not  necessary  for  the  defendant  to  show 
grounds  of  a  challenge  for  cause  to  tiie  new 
Juror.  It  is  enough  that  It  could  not  chal- 
lenge him  peremptorily.  It  Is  to  be  regretted 
that  this  cause,  which  has  been  here  three 
times  before,  should  go  off  on  a  matter  of 
this  kind,  bat  the  rules  governing  the  forma- 
tion of  Juries  are  well  settled  and  material. 
An  innovation,  such  as  the  allowance  of  a 
peremptory  challenge  after  the  acceptance  of 
a  Juror,  is  not  only  an  Impairment  of  tiie 
legal  rights  of  the  opposite  party,  but  Would 
lead  to  great  unco-tainty  in  trials  in  a  matter 
which  has  long  been  settled  and  well  un- 
derstood. 
New  trlaL 

DOUGLAS,  J.  (dissenting).  I  am  forced 
to  dissent  from  as  opinion  which  seems  to  me 
to  be  contrary  to  the  letter  and  the  spirit 
of  the  law.  The  court,  In  Its  opinion,  dtes 
neither  statute  nor  precedent  for  Its  declslcm. 
The  reason  Is  obvious.  The  learned  German 
professor  who  undertook  to  prepare  a  lecture 
upon  the  snakes  in  Ireland  encountered  tbe 
same  difficulty.  The  opinion  says:  "Bnt  the 
reason  of  the  thing  and  the  precedents  do  dot 
extend  to  the  allowance  of  a  peremptory  chal- 
lenge after  a  Juror  has  been  passed  and  ac- 
cepted." The  court  entirely  overlooks  the 
case  of  State  v.  Vestal,  82  N.  O.  563,  whoe 
the  state  was  permitted  to  peremptorily  chal- 
lenge a  Juror  after  the  entire  Jury  had  been 
passed  by  both  parties.  We  have  no  case 
whatever  to  the  contrary.  -Again,  the  opin- 
ion says:  "When'  another  Juror  has  been 
called,  the  routine  Inqxdry  of  the  Judge  la. 
'Has  the  plaintiff  (w  defendant)  any  objec- 
tion to  the  Juror  last  calledl"'  This  ia 
scarcely  consistent  with  what  this  court  has 
said  In  State  v.  Davis,  80  N.  a  412,  as  fol- 
lows: "And  In  conformity  to  this  role  of 
practice  is  the  ancient  formula  used  by  clerks 
both  in  England  and  In  this  country  In  dielr 
address  to  prisoners  before  the  Jurors  are 
drawn:  'Those  men  tliat  you  shall  IiaTe 
called  and  personally  appear  are  to  pass  be- 
tween our  sovereign  (or  the  state)  and  you 
upon  your  trial  of  life  and  death.  If,  there- 
fore, you  will  challenge  them,  or  any  of 
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them,  jour  time  It  to  speak  to  tbem  as  they 
eonM  to  fh»  book  to  be  ttoom,  and  before 
fhey  an  noom.'"  (Tbo  italics  are  by  the 
court)  This  case  Is  cited  by  the  conrt  upon 
a  point  not  In  dispute,  as  are  all  its  other 
citations. 

The  following,  written  tentatively,  ex- 
presses my  view  of  the  case  as  presented  to 
us: 

This  case  is  before  us  for  the  third  time, 
baring  been  reported  In  124  N.  G.  282,  32  S.  E. 
7U.  and  126  N.  C.  S43,  83  S.,E.  606.  The  le- 
gal questions  therein  decided  cannot  now  be 
reviewed.  The  exception  upon  which  the  de- 
fendant aptiarently  mahily  relies  Is  that  the 
court  below.  In  Its  discretion,  permitted  the 
plaintiff  to  challenge  a  Juror  poremptorliy  aft- 
er having  been  passed  by  the  plalntlfiT.  This 
exception  seems  to  be  based  upon  a  miscon- 
ception of  the  statute,  which  makes  a  wide 
distinction  between  peremptory  challenges  by 
the  state,  especially  In  capital  cases,  and  those 
by  an  Individual.  Section  1200  of  the  Code 
provides  that  "in  all  capital  cases,  the  prose- 
cuting officer  on  behalf  of  the  state  shall  have 
the  right  of  challenging  peremptorily  four  Ju- 
rors: provided  said  challenge  is  made  before 
the  juror  is  tendered  to  the  prisoner."  This 
section  is  the  only  one  requiring  challenge  be- 
fore tend».  Section  1199  relates  to  challenges 
by  the  defendant  in  criminal  cases,  and  pro- 
vides that,  "to  enable  defendants  to  exercise 
this  right,  the  clerk  in  all  such  trials  shall 
read  over  the  names  of  the  Jurors  on  the  pan- 
el, in  the  presence  and  bearing  of  the  defend- 
ants and  their  counsel  before  the  Jury  shall 
be  empaneled  to  try  the  issues."  Section  406, 
governing  peremptory  challenges  in  civil  suits. 
Is  as  follows:  "The  clerk,  before  a  Jury  shall 
be  empaneled  to  try  the  issue  in  any  civil  suit, 
shall  read  over  the  names  of  the  Jury  upon 
the  panel  In  the  presence  or  the  bearing  of 
the  parties  or  their  counsel;  and  the  parties, 
or  their  counsel  for  tbem,  may  challenge  per- 
emptorily four  Jurors  upon  the  said  panel, 
without  showing  any  cause  therefor,  which 
shall  be  allowed  by  the  court"  (The  italics 
In  these  sections  are  our  own.)  The  peremp- 
tory challenge  under  exception  was  made  be- 
fore the  Jury  T^ere  Impaneled,  and  therefore 
In  strict  accordance  with  the  terms  of  the  stat- 
ute.   There  was  no  error  In  Its  allowance. 

The  only  case  from  our  Reports  cited  by  the 
defendant  In  support  of  its  contention  is  State 
T,  Puller,  114  N.  C.  885,  19  S.  K.  797;  but  that 
case  was  expressly  decided  upon  the  construc- 
tion of  section  1200,  as  the  prisoner  was  char- 
ged with  murder.  In  State  v.  Vestal,  82  N. 
O.  S63,  wherein  a  misdemeanor  was  charged, 
the  state  was  permitted  to  peremptorily  chal- 
lenge a  Juror  after  the  entire  Jury  had  been 
passed  by  both  parties,  but  before  It  was  im- 
paneled. The  defendant  also  cites  us  to  Ward 
T.  Railroad  Co.,  19  S.  O.  521,  45  Am.  Rep. 
794,  but  if  outside  decisions  could  be  permit- 
ted to  afTect  the  plain  words  of  our  statute, 
we  would  find  the  general  current  of  author. 


ity  against  the  defendant  Abb.  Ctr.  Issues,  p. 
69,  S  74.  In  17  Am.  &  Etag.  Bnc.  Law,  1185.  it 
is  said:  "The  right  of  peremptory  challenge  is 
one  of  the  safeguards  against  possible  Injus- 
tice, and  Its  freest  exercise  within  the  limits 
fixed  by  the  legislature  should  be  permitted." 
In  12  Enc.  PL  &  Frac.  495,  the  principle  gov- 
erning peremptory  challenges  is  thus  stated: 
"Unless  the  time  when  or  the  order  in  wlilch 
a  challenge  may  be  Interposed  Is  expressly  re- 
stricted by  statute,  the  absolute  right  to  chal- 
lenge a  proposed  Juror  peremptorily  may  be 
exercised  at  any  time  after  his  appearance 
and  before  he  is  sworn  to  try  the  Issue  or  is- 
sues involved.  The  right  of  peremptory  chal- 
lenge ought  to  be  held  open  to  the  last  possi- 
ble period,  to  wit  up  to.  the  actual  swearing 
of  the  Jury;  and  no  circumstance  can  bring 
that  right  within  the  discretion  of  the  court 
so  long  as  it  is  confined  to  the  number  of  chal- 
lenges allowed  by  law.  The  allowance  of  a 
challenge  of  this  nature  after  the  acceptance 
of  a  Juror,  and  after  he  has  been  sworn  in  the 
case.  Is  not  a  strict  matter  of  right  but  In 
the  discretion  of  the  court,  and  for  g^od  cause 
such  a  challenge  may  be  allowed  either  be- 
fore or  after  the  completion  of  the  panel."  In 
the  case  at  bar  the  complaint  of  the  defend- 
ant Is,  not  that  an  obJecdoQable  juror  was 
forced  upon  It  but  that  It  was  not  permitted 
to  retain  a  Juror  who  was  satisfactory.  As 
was  said  by  Henderson,  J.,  in  State  v.  Lamon, 
10  N.  C.  176:  "Challenge  U  not  given  to  the 
prisoner  that  he  should  have  a  particular  in- 
dividual upon  his  Jury,  but  that  be  should 
not  have  one  against  whom  he  had  an  objec- 
tion." In  State  v.  Smith,  24  N.  C.  402,  It  is 
said  by  Gaston,  J.,  that  "the  right  of  chal- 
lenge is  a  right  to  reject  not  to  select  Ju- 
rors." Perry  v.  Railroad  Co.,  128  N.  O.  333, 
40  S.  E.  191;  17  Am.  &  Bng.  Enc.  Law,  117a 

The  other  exceptions  are  without  merit  &nd 
cannot  be  sustained.  In  fact  as  tat  as  they 
are  material,  they  appear  to  have  been  sub- 
stantially decided  on  the  former  appeal,  as 
they  are  all  questions  of  law.  As  the  Jury 
found  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  all  Instructions  as  to  the 
issue  of  last  clear  chance  became  Immaterial. 

The  defendant  Insists  that  It  was  not  guilty 
of  negligence  "if  the  engine  was  kept  standing 
upon  the  side  track  under  steam  for  use  in 
shifting  cars."  This  Is  not  the  law.  The  fact 
that  the  engine  was  kept  there  for  a  lawful 
purpose,  even  If  it  were  more  convenient  to 
keep  It  there,  does  not  Justify  the  obstruction 
of  a  public  highway.  Upon  the  former  appeal 
—124  N.  O.  252,  82  S.  H.  711— it  was  held  that 
"the  use  of  the  highway  belongs  to  the  public 
by  common  right  and  no  one  may  obstruct  It 
without  paramount  necessity."  The  rule  laid 
down  in  Flynn  v.  Taylor,  127  N.  Y.  596,  28  N. 
E.  41S,  14  L.  R.  A.  566,  quoted  in  Tinker  v. 
RaUway  Co.  (N.  Y.)  61  N.  B.  1082,  meets  our 
approvaL  It  Is  as  follows:  "Two  facts,  how- 
ever, must  exist  to  render  the  encroachment 
lawful:  (1)  The  obstruction  must  be 
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ably  neeemaxj  tor  flw  Ixanaactlon  of  bosl- 
ness;  (^  It  must  not  unreasonably  interfere 
with  the  rights  of  the  publla"  The  plea  of 
necessity  la  one  of  ayoidance. 

I  am  not  prepared  to  say  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory 
negligence  in  traveling  upon  the  highway,  or 
that  the  defendant  can  relieve  Itself  of  all  Ua- 
bUtty  for  its  own  negligence  simply  by  making 
the  highway  too  dangerous  for  a  prudent  man 
to  travel.  I  think  there  was  evidence  to  go  to 
the  Jury,  and,  as  the  question  of  negligence 
was  submitted  to  them  under  proper  Instruc- 
tions, 1  see  no  reason  to  disturb  their  verdict. 

The  Judgment  should  be  affirmed  upon  the 
express  wording  of  the  statute,  supported  by 
precedent  and  authority. 

CLARK,  J.,  c<Hicurs  In  the  dlssentlnc  oi^- 
ion. 


(116  Ga.  489) 

ATLANTA,  K.  &  N.  BT.  00.  T.  BTBICK- 

LAND  et  al. 

(Supreme  Court  of  Georgia.    Oct  30,  1902.) 

OPINION    BVIDENCB— WITNESS— CORROBOBA- 
TION. 

1.  Questions  aa  to  the  passage  of  time  and  the 
speed  of  trains  usually  inTolve  opiuious,  and 
therefore  testimony  to  the  effect  that  a  period 
was  but  R  short  time,  or  that,  in  the  opinion  of 
the  witness,  a  train  was  running  at  a  rate  of 
four  or  five  miles  per  hour,  is  competent. 

2.  It  Is  not  competent,  for  the  purpose  of  sus- 
taining a  witness  and  showing  that  he  was  pres- 
ent and  saw  an  occurrence,  to  prove  that  he  aft- 
erwards told  different  persons  that  he  was  pres- 
ent and  did  witness  the  occurrence. 

3.  Except  as  stated  in  the  headnote  last  pre- 
ceding, no  error  is  found  in  the  rulings  of  the 
trial  court. 

(Sfilabus  by  the  Court) 

Error  from  superior  court,  Pickens  county; 
Geo.  F.  Gobo*,  Judge. 

Action  by  Roy  Strickland  and  others,  by 
their  next  friend,  against  the  Atlanta,  Knox- 
ville  &  Northern  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.    Reversed. 

Smith,  Hammond  &  Smith,  for  plaintiff  In 
error.  P.  C.  Tate,  N.  A.  Morris,  and  B.  P. 
Green,  for  defendants  In  error. 

ADAMS,  J.  The  defendants  In  error,  as 
the  minor  children  of  a  deceased  employe  of 
the  plaintiff  In  error,  obtained  a  verdict  based 
upon  a  claim  of  his  negligent  homicide.  A 
motion  for  a  new  trial  was  made  by  the  de- 
fendant company  upon  tbe  general  grounds, 
and  upon  the  further  ground  that  the  court 
below  erred  in  certain  rulings  as  to  tbe  ad- 
missibility of  evidence,  and  in  refusing  to 
grant  a  new  trial  ou  the  ground  of  newly  dis- 
covered evidence  which  it  is  claimed  shows 
that  tbe  principal  witness  for  the  plaintiff  be- 

1 1-  8m  Bnamoa,  vol.  »,  c«it  Die-  H  so,  mt. 


low  w^s  gnnty  of  peijnry  te  testifying  tbat 
be  was  present  at  the  time  of  tbe  homicide; 
and  witnessed  it 

The  error  that  we  find  In  the  rulings  of 
tbe  court  below,  and  which  Is  covered  by 
several  grounds  of  tbe  motion  for  a  new  trial, 
is  the  admission  of  testimony  by  this  witness, 
and  by  others  In  corroboration  of  him,  to  tbe 
effect  that  on  tbe  day  after  the  occurrence 
he  said  that  be  was  present  and  saw  the 
homicide.  This  was  admitted  because  the 
railroad  company  bad  claimed  and  had  en- 
deavored to  show  that  the  witness  was  not 
present,  but  had  manufactured  his  testimony. 
We  do  not  think  that  a  witness  can  be  "bol- 
stered up"  In  this  way.  The  error  seems  to 
us  td  have  been  material,  because  we  can 
readily  conceive  bow  such  testimony  would 
probably  have  a  strong  influence  ui>on  the 
minds  of  the  Jury  in  passing  upon  the  cred- 
ibility of  the  witness.  We  know  of  no  au- 
thority which  sustains  this  ruling.  We  think 
the  principle  of  the  decision  of  this  court  in 
the  case  of  Middleton  t.  State,  62  Ga.  530, 
Is  against  it  In  that  case,  in  order  to  sus- 
tain an  accomplice,  tbe  state  was  permitted 
to  show  that  immediately  after  his  arrest, 
which  was  soon  after  tbe  murdor,  he  gave 
substantially  the  same  account  of  the  homi- 
cide that  he  had  given  on  tbe  stand.  Tbia 
was  held  to  be  illegal  testimony.  It  would, 
we  think,  be  unfortunate  to  permit  testimony 
of  this  character.  A  designing  and  unscrupu- 
lous witness  might,  in  anticipation  of  a  trial, 
mention  to  different  credible  witnesses  that 
he  was  present  and  saw  an  occurrence;  and 
these  witnesses,  in  tbe  event  that  the  otber 
side  took  the  position  that  the  account  was 
untrue  or  fabricated,  might  be  sworn  in  cor- 
roboration, and  much  time  be  consumed  in 
the  investigation  of  a  purely  collateral  issue. 
It  might  be  that  the  witness  would  dalm 
that  a  number  of  parties  were  present,  and 
these  parties  might  disagree  among  them- 
selves, and  a  large  part  of  valnable  time  be 
consumed  In  determining  what  a  witness  said 
out  of  court,  and  not  under  oath.  If  tbe  de- 
fendant company  had  claimed  that  tbe  wit- 
ness had  stated  after  the  homicide,  at  a  par- 
ticular time  and  place,  and  ^in  the  hearing 
of  various  parties,  that  be  was  not  present 
at  tbe  time  of  tbe  homicide,  it  would,  of 
course,  be  perfectiy  competent  to  meet  that 
testimony  by  proof  that  the  witness  bad,  on 
the  contrary,  claimed  at  this  time  and  place 
that  he  was  present,  and  that  other  parties 
had  heard  him  so  assert  No  reason  of  tills 
character,  however,  appears  in  the  record  for 
the  entertainment  of  this  testimony. 

In  view  of  the  evidence  in  its  entirety.  w« 
think  the  error  noticed  was  sufflclentiy  ma- 
terial to  require  the  grant  of  a  new  trial  In 
this  case,  and  tbe  Judgment  of  the  conrt  be- 
low is  accordingly  reversed.  All  tbe  Justices 
concurring,  except  LUMPKIN,  P.  J.,  absent 
on  accoimt  of  sickness. 
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(100  Va.  860) 

ANDBRSON  r.  OOMMOIfWEAI/TH.. 

(Supreme  Court  of  Appeals  of  Vfargbda.    !>•& 

4.  1902.) 

CRIMINAL   LAW  ~  APPEAL  —  BILL   OF    HXOBP- 

TIONS— EVIDENCE— ATTEMPT  TO 

BSCAPEl— VENUE. 

1.  Where  the  record  on  appeal  in  a  criminal 
prosecutiou  shows  that  defendant  was  allowed 
30  days  to  tender  his  bill  of  exceptions,  and 
that  he  was  sentenced  at  the  same  term,  bat 
it  nowhere  appears  that  he  took  the  30  days, 
but  each  bill  of  exceptions,  under  the  siena- 
tare  of  the  jadge,  recites  that  it  is  made  a 
part  of  the  record,  and  the  clerk  certifies  the 
whole  as  the  record  at  the  trial,  the  record 
will  be  taken  as  importing  absolute  verity, 
and  au  objection  that  the  bills  of  exceptions 
were  not  tendered  at  the  term  cannot  be  con- 
sidered. 

2.  Evidence  that  6  weeks  after  the  homicide 
with  which  defendant  was  charged,  and  12 
days  before  the  term  at  which  defendant  was 
to  be  tried,  he  attempted  to  escape,  is  admissi- 
ble as  a  circumstance  to  be  considered  by  the 
jury  with  the  other  facts  tending  to  establiidi 

smilt.  • 

3.  Defendant  was  charged  with  having  com- 
mitted a  murder  in  C.  county.  The  evidence 
showed  that  it  took  place  at  Anderson's  Store, 
aboat  a  quarter  of  a  mile  from  Lynch's  Sta- 
tion, but  there  was  no  evidence  that  either 
was  located  in  C.  county.  Held,  that  the  court 
will  not  take  judicial  notice  of  the  fact  that  a 
point  at  a  given  distance  from  Lynch's  Station, 
an  oniucorporated  village,  was  in  the  conuty  of 
C. 

4.  The  burden  is  on  the  commonwealth  to 
prove  that  the  offense  was  committed  within 
the  jurisdiction  of  the  trial  court. 

Error  to  circnlt  court,  Campbell  comity. 
Thomas  Anderson  was  convicted  of  murder, 
and  brings  error.    Beversed. 

Howell  C.  Featheratone  and  A.  8.  Hester, 
for  plaintiff  In  error.  The  Attorney  General 
and  W.  A.  Anderson,  for  the  Commonwealth. 


CARDWELL,  J.  This  Is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  Camp- 
bell county  affirming  the  judgment  of  the 
county  court  of  that  county  sentencing  plain- 
tiff In  error  to  the  penitentiary  tor  a  term 
of  eight  years  for  murder. 

It  is  argued  on  behalf  of  the  common- 
wealth that  the  bills  of  exceptions  taken 
by  plaintiff  In  error  at  his  trial  are  not  prop- 
erly a  part  of  the  record  here,  because  not 
tendered  and  signed  during  the  term  at 
which  he  was  tried. 

All  that  can  be  alleged  In  support  of  this 
contention  Is  that  the  record  shows  that  the 
defendant  (plaintiff  in  error)  was  allowed 
30  days  in  which  to  tender  his  bills  of  excep- 
tions, and  that  be  was  sentenced  at  the 
same  term,  but  that  he  took  the  30  days  or 
any  part  thereof  nowhere  appears.  On  the 
contrary,  it  apipears  from  each  bill  of  ezcei>- 
tlons,  under  the  signature  and  seal  of  the 
presiding  judge,  that  It  Is  "made  a  part  of 
the  record,"  and  the  clerk  certifies  the  whole, 
including  the  bills  of  exceptions,  as  the  rec- 
ord of  tbe  proceedings  at  the  trial. 
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Nothing  affirmatively  appearing  In  the 
record  to  show  Irregularity  In  the  proceed- 
ings, It  is  to  be  taken  as  importing  abso- 
lute verity,  and  presumptions  of  irregularity 
are  not  permitted.  Gilllgan's  Case,  99  Va. 
822,  37  S.  E.  962;  Reed's  Case,  98  Va.  817, 
36  S.  B.  399;  Dove's  Case,  82  Va.  305.  Of 
the  assignments  of  error,  two  of  them  only 
require  our  consideration,  as  the  others  are 
not  likely  to  arise  upon  another  trial  of  the 
cause. 

Exception  is  taken  to  tbe  ruling  of  tbe  trial 
court  permitting  the  introduction  of  evidence 
showing  that  plaintiff  In  error,  6  weeks  after 
the  homicide  with  which  he  is  charged,  and 
12  days  before  the  term  of  the  court  at 
which  he  was  tried  began,  attempted  to 
break  jail  and  escape. 

This  ruling  Is  not  erroneous.  When  a  sus- 
pected person  attempts  to  escape  or  evade 
a  threatened  prosecution,  it  may  be  argued 
that  he  does  so  from  consciousness  of  guilt; 
and,  though  tbe  inference  is  by  no  means 
strong  enough  by  itself  to  warrant  a  con- 
viction, yet  it  may  become  one  of  a  series 
of  circumstances  from  which  guilt  may  be 
Inferred.  An  attempt  to  escape  or  evade 
prosecution  is  not  to  be  regarded  aa  a  part 
of  the  res  gestae,  but  only  as  a  circumstance 
to  be  considered  by  the  Jury,  along  with  the 
other  facts  and  circumstanced'  tending  tc 
establish  the  guilt  of  the  accused.  The 
pearer,  however,  to  the  commission  of  tbe 
crime  committed,  the  more  cogent  would  be 
tbe  circumstance  that  the  suspected  person 
attempted  to  escape  or  to  evade  prosecution; 
but  it  should  be  cautiously  considered,  be- 
cause It  may  be  attributable  to  a  number 
of  other  reasons  than  consciousness  of  guilt 
Whart  Cr.  Ev.  J§  750,  751. 

The  remaining  assignment  of  error  is  the 
refusal  of  the  court  to  set  aside  the  verdict 
on  the  ground  that  It  Is  contrary  to  the  law 
and  tbe  evidence. 

Tbe  Indictment  charges  that  the  murder 
for  which  plaintiff  In  error  was  tried  and 
convicted,  took  place  in  the  county  of  Camp- 
bell, but  there  is  not  the  slightest  proof  In 
tbe  record  that  such  is  a  fact  The  only 
proof  as  to  the  location  of  tbe  crime  is  that 
it  took  place  at  Anderson's  Store,  about  a 
quarter  of  a  mile,  or  more  from  Lynch's,  or 
Lynch's  Station;  but  neither  Lynch's  Sta- 
tion nor  Anderson's  Store  Is  shown  to  be  lo- 
cated in  Campbell   county. 

It  is  contended,  however,  that  the  court 
should  take  judicial  notice  that  Lynch's  Sta- 
tion is  in  Campbell  county,  and  deduce  from 
that  fact  that  Anderson's  Store  Is  also  In 
that  county. 

"When  a  crime  Is  committed  in  an  in 
corporated  town,  the  court  will  notice  in 
what  county  the  town  is  situated."  State  v. 
Reader,  80  Iowa,  527,  15  N.  W.  428.  It 
was  therefore  held  in  Sullivan  v.  People, 
122  m.  S86,  13  N.  B.  248.  that  proof  that  a 
crime  was  committed  in  Chicago  Is  proof 
that  it  was  committed  in  Cook  county,  Judi- 
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clal  notice  being  taken  tbat  Chicago  Is  In 
Cook  county.  But  courts  will  not  take  Judi- 
cial notice  that  a  particular  locality  Is  within 
a  county,  nor  of  the  local  situation  and  dis- 
tances In  a  county.  Note  to  Olive  v.  State, 
(Ala.)  K  Soutb.  653,  4  L.  R.  A.  33,  and  aa- 
tborlties  cited. 

We  bave  been  cited  no  authority,  and  we 
bare  been  unable  to  find  any,  for  taking 
Judicial  cognizance  of  the  fact  tbat  a  point 
a  given  distance  from  Lyncb's  Station,  an 
unincorporated  bamlet  or  village,  ia  In  the 
county  of  Campbell. 

AU  crimes  are  local,  and  must  be  tried 
In  the  court  which  has  Jurisdiction  over  the 
locality  where  they  are  committed.  The 
bnrden  is  Just  as  great  on  the  commonwealth 
to  prove  that  the  offense  was  committed 
within  the  Jurisdiction  of  the  trial  court  as 
it  Is  to  prove  the  commission  of  the  offense 
Itself.  Pitch's  Case,  92  Va.  824,  24  S.  H. 
272,  and  authorities  cited;  also  Butler's  Case, 
81  Va.  163,  and  Savage's  Case,  84  Va.  585, 
5  S.  E.  563. 

There  being  no  proof  In  this  case  of  the 
Jurisdiction  of  the  county  conrt  of  Campbell 
to  try  it,  the  circuit  court  erred  in  afBrm- 
ing  the  Judgment  of  the  county  court;  there- 
fore its  Judgment  must  be  reversed  and  an- 
nulled, the  verdict  of  the  Jury  set  aside,  and 
a  new  trial  awarded. 


(100  Va.  660) 

NICHOLAS  T.  NICHOLAS. 

(Supreme  Conrt  of  Appeals  of  Virginia.     Dec. 
4.  1902.) 

APPBAL-FAILDRK  TO  FILE  BRIBFS. 
1.  Where  a  cause  has  been   submitted  with 
leave  to  file  additional  briefs  before  a  certain 
date,  end  the  briefs  are  not  filed,  it  will  be  de- 
cided npon  the  argameDts  made. 

On  petitions  to  rehear.    Denied. 
For  former  opinion,  see  42  S.  B.  669. 

PER  CURIAM.  Upon  petitions  to  rehear 
the  decree  of  November  20,  1902.  Counsel 
for  F.  L.  Nicholas  has  fallen  into  error  In 
saying  tbat  this  case  was  disposed  of  with- 
out an  opportunity  upon  bis  part  to  present 
hlB  views.  The  case  was  called  on  the  9th 
of  September,  1902,  at  Staunton,  and  was 
submitted  upon  the  petition  of  appellants, 
who  were  represented  by  Mr.  Liggett,  and 
upon  the  brief  of  Messrs.  Slpe  &  Harris,  on 
behalf  of  J.  J.  Nicholas,  and  that  of  Qen. 
John  E.  Roller,  of  counsel  for  F.  L.  Nicholas, 
with  leave  to  file  additional  briefs  on  or  be- 
fore September  80th.  Some  time  about  the 
20th  of  Octob»,  no  additional  briefs  having 
been  filed  in  accordance  with  the  stipulation, 
the  case  was  considered  fully  upon  the  rec- 
ord and  briefs  already  filed,  and  the  opinion 
was  prepared.  Very  soon  thereafter  a  letter 
was  received  from  counsel,  calling  attention 
to  the  leave  reserved  to  file  additional  briefs. 


and  asking  that  the  cause  be  removed  t» 
Richmond  and  set  down  for  oral  argument. 
To  this  letter  the  reply  was  at  once  made 
that  the  time  within  which,  under  the  leave 
resei-ved,  additional  briefs  could  be  filed,  had 
expired,  and  it  was  therefore  supposed  that 
counsel  bad  abandoned  the  Idea  of  filing 
tiiem;  that  the  opinion  had  been  written, 
and  tlie  case  was  ready  to  be  disposed  of. 
It  appears,  then,  that  the  views  of  all  parties 
were  presented  to  the  court,— those  of  ap- 
pellants In  a  full  petition  for  appeal,  and 
those  of  appellees  upon  briefs  which  set  fortli 
In  a  very  sufficient  manner  the  law  and  facts 
relied  upon  by  them,  and  certainly  it  was 
not  the  fault  of  the  court  tbat  additional 
briefs  were  not  filed  within  the  stipulated 
thne. 

We  are  of  opinion  that  there  is  no  error 
in  the  decree  heretofore  entered,  and  the 
petitions  to  rehear  are  denied. 


aOO  Va.  770) 
ADAMS,  Treasurer,  v.  WALKER  et  al. 
(Sopreme  Court  of  Appeals  of  Virginia.     Dec 
4,  1902.) 

RBAL  XSTATB  AUCTIONEERS-TAX  ON  SAIjES- 
ASSESSMENT. 

1.  Under  the  direct  provision  of  Acts  1889- 
90,  c.  244,  I  50,  a  real  estate  auctioneer,  in 
addition  to  a  specilic  tax,  must  pay  an  addi- 
tional tax  of  one-fourth  of  1  per  centum  upou 
the  amount  of  sale. 

2.  Acts  1889-90,  c.  244,  S  60,  provides  that 
the  per  centum  tax  of  real  estate  anctioueen 
shall  be  ascertained  "as  is  provided  in  th« 
case  of  liquor  merchants."  Section  44  pro- 
vides that  an  auctioneer  shall  keep  an  ac- 
count of  bis  sales,  and  shall  render  an  accoaut 
on  oath  for  assessment  whenever  properly  re- 
quired so  to  do.  Since  1884  there  has  beeu 
no  per  ceutunt  tax  on  liquor  merchants,  an'i 
therefore  no  method  of  ascertaining  the  same. 
Held,  that  the  tax  conld  be  ascertained  and  as- 
sessed by  tlie  method  provided  in  section  44. 

Appeal  from  corporation  court  of  Lynch- 
burg. 

Action  by  Walker  &  Co.  against  Adams, 
treasurer.  From  a  decree  In  favor  of  plain- 
tiffs, defendant  appeals.    Reversed. 

R.  D.  Yancy,  Atty.  Gen.,  and  W.  A.  Ander- 
son, for  appellant.  Wilson  &  Manaon,  for 
appellees. 

BUCHANAN,  J.  The  questions  Involved 
in  this  case   are: 

(1)  Whether,  at  the  time  the  tax  complain- 
ed of  was  assessed,  the  revenue  laws  of  the 
state  imposed  a  tax  of  one-fourth  of  1  per 
cent,  on  the  amount  of  sales  of  real  estate 
auctioneers;   and 

(2)  If  imposed,  whether  these  laws  pro- 
vided a  method  for  Its  assessment. 

Section  50,  c.  244,  Acts  1889-90,  provides 
that  "a  real  estate  auctioneer  shall  pay  for 
the  privilege  the  sum  of  fifty  dollars;  and  If 
the  place  of  business  is  In  a  dty  of  more  than 
five  thousand  Inhabitants,  one  hundred  dol- 
lars; and  he  shall  pay  an  additional  sum  of 
ono   fourth   of   one   per   centum    ui>on   the 
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aiuount  of  sales  to  be  ascertained  and  char- 
ged'as  is  provided  In  the  case  of  liquor  mer- 
chants." 

Language  Imposing  the  tax  could  not  be 
clearer  and  more  emphatic.  It  declares  that 
for  the  privilege  of  doing  the  business  of  a 
real  estate  auctioneer  he  shall  pay  a  specific 
tax,  and  "he  shall  pay  an  additional  tax  of 
one  fourth  of  one  per  centum  upon  the 
amount  of  sales,"  etc.  Neither  is  there  any- 
thing In  section  49,  or  any  other  part  of  the 
chapter,  -wliich  leaves  in  doubt  the  intention 
of  the  legislature,  as  declared  In  section  50, 
to  Impose  the  tax  In  qu«stion. 

The  next  question  is,  was  the  requisite 
machinery  provided  by  law  for  its  assess- 
ment? 

Section  50  provides  that  such  auctioneer 
"shall  pay  the  per  centum  tax  upon  the 
amount  of  sales  to  be  ascertained  and  char- 
ged as  Is  provided  in  the  ease  of  liquor  mer- 
chants." It  seems  that  for  some  years  prior 
to  the  Acts  of  1883-84,  a  per  centum  tax 
had  been  imposed  upon  the  sales  of  liquor 
merchant.1,  and  a  method  provided  for  as- 
certaining and  charging  that  tax.  Since  the 
Acts  of  1883-84  went  into  effect,  it  seems 
that  no  per  centum  tax  has  been  imposed 
upon  liquor  merchants,  and,  of  course,  no 
method  -for  ascertaining  and  charging  such 
tax  was  provided.  But  notwithstanding  this 
change  in  the  law,  the  subsequent  statutes 
Imposing  a  per  centum  tax  upon  general 
auctioneers  and  real  estate  auctioneers  con- 
tinue to  refer  to  that  nonexlstlng  method  of 
ascertaining  and  charging  a  per  centum  tax 
on  the  sales  of  liquor  merchants  as  if  it 
were  still  In  force.  If  that  were  the  only 
method  provided  for  assessing  the  tax  in 
question,  it  could  not  be  collected,  however 
clearly  Imposed.  But  section  44  of  the  chap- 
ter Imposing,  the  tax  provides  that:  "An 
auctioneer  shall  keep  an  account  of  sales 
made  by  him  other  than  those  made  under 
section  forty  three,  showing  the  aggregate 
amount  thereof  and  whenever  required  by  a 
commissioner  of  the  revenue,  shall  render  an 
account  for  assessment  of  all  his  sales  for 
the  period  required  by  law  to  be  stated  and 
shall  sign  and  answer  all  such  Interrogatories 
respecting  such  sales  as  may  be  propounded 
to  him  in  pursuance  of  law.  Such  accounts, 
statements  and  answers  shall  always  be  on 
oath."  From  the  character  of  the  duties  im- 
posed upon  an  auctioneer  by  this  section  it 
is  manifest  that  it  was  a  means  provided 
by  law  by  which  the  commissioner  of  the 
revenue  could  ascertain  the  facts  necessary 
to  assess  the  tax  in  question.  Not  only  is 
this  so,  but  the  section  expressly  declares 
that  such  auctioneer  "shall  render  an  account 
for  assessment  of  his  sales."  If  it  were  not 
enacted  for  the  purpose  of  enabling  the  com- 
missioner of  the  revenue  to  malce  the  assess- 
ment, for  what  purpose  was  it  enacted,  and 
of  what  value  or  use  is  it  in  the  chapter? 
That  section  must,  if  possible,  be  given  some 
effect  In  the  construction  and  enforcement 


of  our  revenue  laws.  The  construction  placed 
upon  it  is  clearly  justified  by  Its  language. 
If  that  construction  is  not  placed  upon  it, 
the  per  centum  tax  clearly  Imposed  fails,  the 
section  Is  given  no  effect,  and  the  manifest 
intention  of  the  legislature  Is  defeated. 

We  are  of  opinion  that  the  tax  complained 
of  was  imposed  by  law,  and  ample  machin- 
ery provided  for  its  assessment,  and  that  the 
corporation  court  erred  in  not  so  decreeing. 

Its  decree  will  therefore  be  reversed,  and 
this  court  will  enter  such  decree  as  it  ought 
to  have  entered. 

aOO  Va.  741) 
TIDBALL'S  EX'RS  et  al.  v.  SHENANDOAH 

NAT.  BANK  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

4.  1902.) 

NOTES  —  INDORSEES  —  LIABILITT  —  LACHES  - 
APPEAL  —  LAW  OF  THE  CASH  —  PLBADINQ  — 
AMENDMENT— NSW  CAUSE  OF  ACTION— IN- 
TEREST. 

1.  A  decision  of  the  supreme  court  of  ap- 
peals is  conclaslve  on  it  in  any  subsequent  ap- 
peal in  the  same  cause. 

2.  An  original  bill  to  subject  the  estate  of  an 
indorser  to  the  payment  of  negotiable  notes 
did  not  aver  all  the  facts  necessarr  to  show 
the  iudorser's  liability;  the  amended  bill  made 
the  necessary  averments,  and  also  made  as 
new  parties  to  the  bill  the  personal  representa- 
tives of  the  makers  of  the  notes  indorsed. 
Held,  that  the  amendment  did  not  make  a  new 
case,  and  was  allowable. 

3.  A  suit  to  subject  the  estate  of  an  indorser 
to  the  payment  of  negotiable  notes  was  com- 
menced January,  1881,  within  five  years  after 
their  maturity,  and  within  five  years  after  the 
indorser's  death.  No  order  was  made  until 
November,  1882,  when  the  bill  was  taken  as 
confessed,  and  the  commissioner  directed  to 
settle  the  accouiits  of  the  personal  representa- 
tives of  the  indorser,  and  report  the  debts  due 
from  his  estate.  Report  was  made  in  1883, 
and  confirmed  in  November  of  that  year. 
Nothing  further  was  done  in  the  case  until  De- 
cember, 1896,  when  complainant  petitioned  to 
be  permitted  to  enforce  collection  of  the  bal- 
ance due  on  the  notes,  which  had  not  been  re- 
ported by  the  commissioner.  For  years  afte.T 
the  suit  was  brought  collections  were  bein;} 
made  on  the  notes  from  those  primarily  liable, 
and  applied  to  their  satisfaction,  etc.  There 
was  no  uncertainty  as  to  the  amonnt  due.  A 
benefit  to  the  estate  bad  resulted  from  the  de- 
lay.   Held  not  such  laches  as  to  preclude  relief. 

4.  In  contracts  for  the  payment  of  money,  in- 
terest is  not  given  as  damages  at  the  discre- 
tion of  the  court  or  jury,  but  as  an  incident 
to  the  debt,  which  the  court  has  no  discretion 
to  refuse. 

Appeal  from  circuit  court,  Frederick  coun- 
ty. 

Bill  by  the  Shenandoah  National  Bank  and 
others  against  Tidballs'  executors  and  others. 
Decree  for  complainants,  and  defendants  ap- 
peal.   Affirmed. 

Holmes  Conrad,  for  appellants.  B.  B. 
Byrd,  for  appellees. 

BUCHANAN,  3.  This  l8  the  second  tlm« 
this  case  has  been  before  this  court  The 
opinion  of  the  court  on  the  former  appeal 

T  i.  8««  Interest,  vol.  29.  Cent.  Die  U  17,  1S7. 


Digitized  by 


Google 


868 


4S  SOUTHBASTBRN  RBFORTEB. 


<V«. 


(Tldball  ▼.  Bank,  98  Va.  769,  37  S.  B.  318) 
contains  a  statement  of  the  case  and  a  his- 
tory of  the  proceedings  had  therein  prior  to 
that  tlm&  Upon  that  appeal  the  court  held 
that  the  original  bill  was  demurrable  upon 
two  grounds: 

(1)  Because  It  did  not  allege  that  the  In- 
dorser  whose  estate  ■was  sought  to  be  held 
liable  for  the  negotiable  notes  sued  on  bad 
notice  of  their  dishonor;   and, 

(2)  Because'  It  failed  to  make  the  original 
debtors,  the  makers  of  the  notes,  parties  to 
the  suit. 

It  further  held  that  the  decree  of  the  No- 
vember term,  1883,  as  construed  by  this 
court,  and  the  decree  of  May  12,  1897,  ought 
not  to  be  interfered  with;  that  the  decree 
of  the  March  term,  1900,  should  be  set  aside, 
and  tbe  cause  remanded;  that  after  the  bill 
had  been  amended  each  party  should  be  al- 
lowed to  file  exceptions  to  the  report  of  Com- 
misBioner  Steck,  and  to  take  further  evidence, 
If  desired;  but  declined  to  express  any  opin- 
ion on  the  defense  of  laches,  then  and  now 
relied  on  by  the  appellants.  When  the  case 
went  back  to  tbe  circuit  court  an  amended 
and  supplemental  bill  was  filed,  in  which  It 
was  alleged  that  due  notice  had  been  given 
the  executor  of  the  indorser  of  the  dishonor 
and  protest  of  the  negotiable  notes  sued  on, 
and  the  notaries'  certificates  thereof  were 
filed  and  made  a  part  of  the  amended  and 
supplemental  bill.  To  this  amended  and  sup- 
plemental bill  the  pe^nal  representatives  of 
Marshall  and  Burgess,  the  makers,  respec- 
tively, of  two  of  the  notes,  were  made  par- 
ties defendant.  Tbe  maker  of  the  other  note 
was  not  made  a  party,  it  being  alleged  that 
that  note  had  beat  fully  paid  off  and  dis- 
charged by  the  maker  and  prior  Indorser  since 
tbe  institution  of  the  original  suit 

The  appellants,  the  defendants  in  the  court 
below,  appeared  and  made  defense  to  tbe 
amended  and  supplemental  bill  on  the  ground 
that  it  came  too  late,  and  also  upon  the 
ground  that  It  set  up  and  seeks  to  enforce 
an  entirely  new  cause  of  action  from  that 
set  up  in  the  original  bill.  They  demurred 
to  the  bill,  assigning  six  dlfTerent  grounds 
of  demurrer,  pleaded  the  statute  of  limita- 
tions, and  filed  an  answer  In  which,  among 
other  things,  they  set  up  the  defense  of  laches. 
They  also  filed  exceptions  to  Commissioner 
Steck's  report  ascertaining  the  balance  due 
on  the  notes  sued  on. 

Upon  a  hearing  of  the  cause  the  court  ren- 
dered a  decree  In  favor  of  the  complainant 
for  the  balance  fotmd  due  by  the  commis- 
aioner'8  report  From  that  decree  this  ap- 
peal was  taken. 

One  of  the  assignments  of  error  Is  that 
tbe  amended  bill  was  filed  too  late. 

Tbe  propriety  of  filing  an  amended  bill  was 
considered  upon  tbe  former  appeal.  The  con- 
clusion then  reached  was  that  It  was  a 
proper  case  for  an  amended  bill.  As  to  the 
correctness  of  that  conclusion  we  have  no 
loubt,  but  If  we  were  satisfied  now  that  it 


was  erroneoQS  we  have  no  power  to  correct 
It  Tbe  decision  of  tbls  oonrt  upon  tbe  for- 
mer appeal  Is  as  conclusive  upon  us  as  It 
was  upon  the  circuit  court  It  is  tbe  law 
of  tbls  case.  Stuarf s  Ex'r  ▼.  Peyton,  97 
Va.  796,  34  S.  E.  896,  and  cases  cited. 

Anoth^  assignment  of  error  Is  that  the 
circuit  court  erred  hi  allowing  the  amended 
bill  to  be  filed  upon  tbe  ground  that  It  made 
a  new  case. 

By  the  original  bill  It  was  sought  to  sub- 
ject the  estate  of  an  indorser  to  the  payment 
of  certain  negotiable  notes.  That  bill  did 
not  aver  all  tbe  facts  necessary  to  show  the 
Indorser's  liability.  The  amended  bill  made 
the  necessary  averments,  and  also  made  as 
new  parties  to  the  bill  the  personal  repre- 
sentatives of  the  makers  of  the  notes  in- 
dorsed. The  amendments  did  not  make  a 
new  case. 

The  rule  as  to  what  amendments  may  be 
made  after  appearance  and  what  amend- 
ments may  not  constitute  a  new  cause  of 
action  was  laid  down  In  Mineral  Co.  v.  Paint- 
er, 100  Va.  — ,  42  S.  B.  300,  as  follows: 

"The  rule  generally  prevailing  seems  to  be 
that  such  amendments  will  be  permitted  as 
have  for  their  object  the  trial  and  determbia- 
tlon  of  the  subject-matter  of  tbe  contro- 
versy upon  which  the  action  was  originally 
based,  but  amendments  will  not  be  allowed 
which  bring  into  the  case  a  new  and  sub- 
stantive cause  of  action,  different  from  that 
dtrclared  on  and  different  from  that  which 
the  plaintiff  intended  to  assert  when  be  in- 
stituted his  action.  If  the  plaintiff  In  the 
amended  declaration  is  attempting  to  assert 
rights  and  to  enforce  claims  arising  out  of 
tbe  same  transaction,  act,  agreement,  or  ob- 
ligation, however  great  may  be  the  differ- 
ence In  the  form  of  liability  as  contained  in 
tbe  amended  from  tbat  stated  In  tiie  original 
declaration,  it  will  not  be  regarded  as  for  a 
new  cause  of  action." 

That  wos  a  case  at  law,  but  the  rule  as  to 
amendments  is  certainly  not  less  liberal  in 
equity  than  at  law. 

If  the  contention  of  appellant's  counsel 
were  correct,  a  pleading  which  omitted  some 
essential  allegation  could  never  be  amended. 
This  is  clearly  not  the  law.  It  Is  the  setUed 
practice  In  this  state  that  such  amendments 
can  be  made,  and  it  would  be  a  reproach  to 
the  administration  of  Justice  If  they  could  not 
See  1  Bart  Ch.  Prac.  (2d  Ed.)  344,  and  fol- 
lowing, where  many  cases  are  cited. 

The  amendments  made  by  the  amended  bill 
were  authorized  by  this  court  upon  the  for- 
mer appeal,  and,  having  been  made  In  accord- 
ance therewith,  the  propriety  of  filing  the 
amended  bill  Is  no  longer  an  open  question. 

The  action  of  the  circuit  court  In  ovenrul- 
tng  the  demurrer  to  tbe  amended  bill  ta  as- 
signed as  error. 

Without  discussing  in  detail  the  stx 
grounds  of  demurrer  insisted  on,  some  of 
which  are  disposed  of  by  what  has  been  said, 
it  Is  sufficient  to  say  tbat  the  amended  bllt 
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and  supplemental  bill,  which  Includes  the  ex- 
hiblts  filed  therewith  and  made  a  part  there- 
of, do  aver  facts  which  show  that  the  com- 
plainant bank  was  the  holder  and  owner  of 
the  negotiable  notes  In  question;  that  upon 
their  maturity  they  were  presented  for  pay- 
ment, payment  demanded  and  refused,  and 
the  notes  duly  protested;  and  that  the  execu- 
tor of  the  Indorser  on  the  notes  had  due  no- 
tice of  the  demand,  nonpayment,  protest,  and 
dishonor  of  the  said  notes,  that  the  estates 
of  the  makers  were  Insolvent,  and  that  the 
indorser's  estate  was  liable  for  the  payment 
of  the  unpaid  balances  thereof. 

The  next  assignment  of  error  Is  that  the 
appellee  bank  was  guUty  of  such  laches  In  the 
prosecution  of  Its  rights  that  It  sbonld  be  de- 
nied relief. 

If  the  appellee  bank  has  been  guilty  of 
laches,  it  has  been  in  the  prosecution  of  its 
suit  after  it  was  brought.  The  suit  was 
brought  within  less  than  five  years  after  the 
maturity  of  the  notes  sued  on,  and  within 
five  years  after  Tidball's  (the  indorser's) 
death.  The  suit  was  brought  In  January, 
1881.  No  order  was  made  in  the  caase  until 
November,  1882,  when  the  bill  was  taken  for 
confessed,  and  the  commissioner  directed  to 
settle  the  accounts  of  the  personal  representa- 
tive of  the  indorser,  and  report  the  debts  due 
from  his  estate  which  might  be  produced  be- 
fore him.  The  commissioner  made  his  re- 
port some  time  during  the  year  1883,  and  It 
was  confirmed  without  exception  in  Novem- 
ber of  that  year.  Nothing  further  was  done 
In  the  case  until  December,  1896,  when  tbe 
complainant  in  that  suit  filed  his  petition 
askhig  to  be  permitted  to  set  up  and  enforce 
tbe  collection  of  the  balance  due  on  the  notes, 
which  had  not  been  reported  by  the  commis- 
sioner directed  to  report  the  Indebtedness  of 
the  estate. 

That  there  has  been  delay  In  the  prosecu- 
tion of  the  appellees'  suit  there  can  be  no 
question.  But  delay  alone  In  the  prosecution 
of  his  suit  does  not  prevent  a  party  from  re- 
covery. Length  of  time  alone  is  not  a  test  of 
staleness  of  a  demand,  and  mere  lapse  of 
time,  unaccompanied  by  some  circumstances 
affording  evidence  of  a  presumption  that  the 
right  has  been  abandoned,  Is  not  laches. 
Cole's  Adm'r  v.  Ballard,  78  Va.  138;  Wissler 
V.  Craig's  Adm'r,  80  Va.  22;  Whltlock  v." 
Johnson,  87  Va.  333,  12  S.  B.  614;  Bell  v. 
Wood,  04  Va.  677,  27  S.  B.  504.  Generally, 
If  the  sum  sought  to  be  recovered  is  certain, 
the  transaction  has  not  become  obscure,  and 
there  has  been  no  such  loss  of  evidence  as 
will  be  likely  to  produce  injustice,  a  court 
of  equity  wUl  not  refuse  relief  merely  because 
there  has  been  delay  in  asserting  the  claim. 
Bell  V.  Wood,  supra.  The  circumstances  sur- 
rounding the  case  do  not  show  an  abandon- 
ment of  its  claim  by  the  bank.  For  years 
after  this  suit  was  brought  collections  were 
being  made  from  those  primarily  liable,  or 
their  estates,  and  applied  to  the  satisfaction 
of  the  notes  sued  on.    Tbe  McGlU  note  was 


entirely  discharged  by  the  maker  dnrlng  the 
pendency  of  this  suit  The  Burgess  note 
has  been  reduced  by  payments  made  on  it 
amounting  to  more  than  $1,000,  since  the  suit 
was  Instituted,  out  of  the  proceeds  of  collat- 
eral held  by  the  bank.  That  note  and  the 
Marshall  note  have  been  in  suit  against  those 
primarily  bound,  and  in  each  suit  Tidball's 
executor  was  a  party,  and  in  one  of  them  he 
himself  filed  the  bill  and  set  up  the  liability 
of  his  testator's  estate  on  the  note  and  se- 
cured the  payments  by  which  it  was  credited. 

There  is  no  uncertainty  about  the  amount 
of  the  bank's  demand,  nor  the  credits  td 
which  It  Is  subject.  The  transaction  has  not 
become  obscure  by  the  lapse  of  time  or  loss 
of  evidence.  The  demand  was  evidenced  by 
notes.  The  only  sources  from  which  pay- 
ments could  be  made  were  tbe  chancery  suits 
to  which  Tidball's  executor  was  a  party. 
Those  suits  were  against  the  representatives 
of  dead  men  whose  estates  were  administered 
in  chancery  causes  which  show  all  that  was 
applicable  to  the  payment  of  their  debts  and 
the  application  made.  Tbe  decrees  In  those 
cases  fix  the  amount  of  the  debts  and  the 
amount  of  credits.  There  is  no  uncertainty 
as  to  either.  There  Is  qo  doubt  that  the  bal- 
ance unpaid  and  due  from  Tidball's  estate  is 
correctly  ascertained  by  the  report  of  the 
commissioner.  Nor  are  we  able  to  see  that 
any  Injury  has  resulted  to  Tidball's  estate 
from  the  bank's  delay  in  enforcing  its  de- 
mands and  subjecting  the  assets  to  their  pay- 
ment By  delay  the  collateral  securities  held 
by  the  bank  or  acquired  by  Tidball's  execu- 
tor for  the  indemnification  of  bis  testator's 
estate  were  made  available  and  applied  to 
the  payment  of  the  bank's  debt.  Ordinarily 
the  court  will  not  subject  the  surety's  estate 
to  the  payment  of  the  principal's  debt,  where 
both  are  being  administered  by  the  court, 
until  the  principal's  estate  has  been  exhaust- 
ed. But  if  the  court  had  made  an  exception 
to  that  rule  in  this  case,  and  the  bank  had 
vigorously  pressed  its  suit  and  subjected  the 
estate  of  Tidball  before  the  estates  of  those 
primarily  liable  had  been  made  available.  It 
would  have  been  compelled  to  pay  a  much 
greater  stim  than  it  now  has  to  pay,  and  to 
have  paid  it  would  have  been  necessary  to 
have  sold  the  farm,  which  it  appears  has 
since  greatly  Increased  In  value.  Instead, 
therefore,  of  being  Injured,  the  estate  of  Tid- 
ball has  really  been  benefited  by  the  delay. 

The  remaining  assignment  of  error  to  be 
considered  is  that  the  circuit  court  erred  in 
allowing  Interest  on  the  principal  sum  decreed 
the  bank  since' the  order  of  reference  at  the 
November  term,  1882. 

The  general  rule  Is  that  If  no  valid  ground 
of  defense  is  shown,  the  judgment  or  decree 
is  rendered  for  the  Interest  as  well  as  for  the 
principal.  In  contracts  like  those  sued  on, 
the  Interest  is  not  given  as  damages  at  the 
discretion  of  the  court  or  Jury,  but  as  an  in- 
cident to  the  debt  which  the  court  has  n« 
discretion  to  refuse.    Chapman's  Adm'rs  v. 
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Shepherd's  Adm'r,  24  Orat  S84;  Roberts' 
Adm'r  v.  Cocke,  28  Grat  207.  But  In  onr 
view,  even  If  It  were  In  the  discretion  of  the 
court  to  refuse  or  to  allow  Interest,  according 
to  the  circumstances  of  the  particular  case, 
the  facts  of  this  case  do  not  furnish  any 
ground  for  refusing  Interest  The  money  of 
the  legatees  has  not  been  withheld  from 
them  during  any  part  of  the  time  In  question. 
They  have  had  the  benefit  and  use  of  the 
farm  during  all  that  period,  and  the  bank  has 
been  deprived  of  the  use  of  .the  money  which 
the  testator  contracted  to  pay  In  18T7.  It  is 
as  much  entitled  to  the  interest  as  It  is  to  the 
principal. 

We  are  of  opinion  that  there  Is  no  error  In 
the  decree  complained  of,  and  that  It  should 
be  affirmed. 

(100  Va.  728) 

DUDLEY  et  al.  ▼.  BflNOR'S  EX'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Dee. 
4.  1902.) 

BALES— FRAtJD— REPRESENTATION— NOTES 
—SUIT— DECREE. 

1.  A  misrepresentation,  the  falsity  of  which 
will  aSord  a  ground  of  action  for  damages  or 
a  bill  for  the  rescission  of  a  contract,  must  be 
as  to  an  existing  fact  in  contradistinction  to  a 
mere  expression  of  opinion;  the  statement 
must  have  been  made  for  the  purpose  of  pro- 
curing the  contract;  it  must  be  material;  it 
must  be  untrue;  and  the  party  to  whom  it  was 
made  must  have  relied  upon  it,  and  been  In- 
duced by  It  to  enter  Into  the  contract. 

2.  Where  notes  given  for  land  were  pledged 
as  collateral,  and  the  holder  sued  the  makers 
of  certain  of  them,  it  was  not  error  to  direct  a 
decree  for  the  amount  of  the  notes,  without  di- 
recting an  account  of  the  sum  due  the  pledgee, 
it  appearing  that  the  sum  due  from  the  makers 
was  not  enough  to  satisfy  the  pledgee's  claim. 

3.  Notes  given  for  laud  were  pledged  as  se- 
curity and  secured  by  a  mortgage,  and  in  a 
suit  on  certain  of  them  defendants  contended 
that  the  full  amount  of  their  notes  shoald  not 
have  been  decreed  to  be  paid  until  sale  of  the 
land  mortgaged.  Beld  of  no  merit,  there  be- 
ing no  equity  between  the  makers. 

Appeal  from  circuit  court,  Roanoke  county. 

Action  by  Minor's  executor  against  O.  W. 
Dudley  and  others.  From  a  decree  for  plain- 
tiff, defendants  appeal.    AfiSrmed. 

Berryman  Green,  for  appellants.  Moomaw 
&  Woods,  for  appellee. 

HARRISON,  J.  It  appears  from  this  rec- 
ord that  the  Salem  Development  Company, 
like  many  other  such  enterprises  of  its  day, 
was  engaged,  among  other  things,  In  buy- 
ing real  estate  in  and  abont  the  town  of 
Salem,  Va.,  and  laying  the  same  off  into 
streets,  avenues,  and  lots,  for  which  at  the 
time  there  appears  to  have  been  an  unpre- 
cedented demand.  On  the  12th  day  of  Sep- 
tember, 1890,  the  company  made  Its  second 
sale  of  lots  at  pablic  auction,  when  the 
appellants,  O.  W.  Dudley,  J.  A.  Cradock,  Q. 
W.  Bethel,  and  Eugene  Withers,  became  the 
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purchasers  of  eight  Iota  at  the  aggregate 
price  of  $9,492.50,  one-third  of  which  was  to 
be  paid  in  cash,  and  the  residue  In  two  In- 
stallments at  one  and  two  years.  The  de- 
ferred payments  were  evidenced  by  negoti- 
able notes  executed  by  the  purchasers  to  the 
Salcm  Development  Company,  and  payable 
at  the  Farmers'  National  Bank  of  Salem, 
Va.  The  notes  of  the  appellants,  payable 
two  years  after  date,  aggregating  $3,164.14, 
passed  finally,  for  full  value.  Into  the  hands 
of  A.  W.  Minor,  of  the  state  of  New  Tork, 
who  held  them  at  the  time  of  his  death, 
when  they  passed  Into  the  hands  of  his  ex- 
ecutor, the  appellee,  A.  Minor  WeUman.  The 
appellee  brought  suit  at  law  in  the  circuit 
court  of  Roanoke  against  the  makers  to  en- 
force payment  of  these  notes  that  had  come 
to  his  hands  as  executor,  and  thereupon  the 
bill  in  this  case  was  filed  by  the  appellants, 
praying  for  an  injunction  to  restrain  the  ap- 
pellee from  proceeding  to  judgment  against 
them  upon  the  notes  upon  the  ground  that 
they  were  Induced  to  buy  the  lots  from  the 
Salem  Development  Company  and  to  exe- 
cute the  notes  for  the  deferred  payments 
thereon  by  fraudulent  representations  made 
to  them  by  the  company  before  and  at  the 
time  of  their  purchase.  A  temporary  injunc- 
tion was  granted,  which  was  subsequently 
dissolved  by  decree  of  October,  1899.  From 
this  last-mentioned  decree  the  cause  was 
brought  by  appeal  to  this  court 

The  representations  relied  on  by  the  appel- 
lants are  set  forth  In  the  petition  for  appeal 
as  follows:  That  at  the  sale  of  lots  on  the 
12th  of  September,  1890,  A.  M.  Bowman,  the 
president  of  the  Salem  Development  Com- 
pany, speaking  for  it,  "proclaimed  to  the  as- 
sembled bidders,  among  whom  were  petition- 
ers, the  following  distinct  representations  of 
fact: 

"(1)  That  be  had  a  letter  from  Mr.  Fries, 
piesident  of  the  Sonthem  Construction  Com- 
pany, assuring  him  that  the  Roanoke  & 
Southern  Railroad  would  enter  Salem 
through  the  lands  of  the  Salem  Develop- 
ment Company;  that  the  construction  of  said 
railroad  would  begin  at  onc6,  and  ttaat  its 
bnllding  was  an  assured  fact 

"(2)  That  a  hotel  would  be  constructed  by 
the  Salem  Development  Company  on  a  cer- 
tain block  of  lots  at  the  cost  of  $50,000. 

"(3)  That  an  electric  railway  would  be 
built  through  the  company's  property,  and 
that  bond  had  been  given  to  complete  it 
within  two  years;"   and 

"(4)  That  certain  other  manufactories  had 
been  secured  to  be  located  on  the  property, 
and  would  be  constructed  at  once." 

It  Is  further  stated  that.  In  otAee  to  en- 
courage petitioners  to  bid  on  the  lots.  Presi- 
dent Bowman  declared  that,  unless  these  rep- 
resentations were  carried  out,  purchasers  of 
lot  would  not  be  required  to  pay  their  defer- 
red installments  of  purchase  money. 

This  court  has  so  repeatedly,  In  recent 
years,  laid  dovrn  the  rules  of  law  by  which  It 
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most  be  goyemed  in  disposing  of  this  class 
of  cases,  that  it  hardly  seems  necessary 
to  do  more  than  cite  a  few  of  the  cases 
bearing  upon,  and,  In  our  view,  conclusire 
of,  the  questions  raised  by  this  appeal. 

The  doctrine  Is  well  settled  that  a  misrep- 
resentation, the  falsity  of  which  will  afford 
a  ground  of  action  for  damages  or  a  bill  for 
the  rescission  of  a  contract  must  be  as  to  an 
existing  fact  It  must  be  an  affirmative 
statement  or  affirmation  of  some  fact.  In  con- 
tradistinction to  a  mere  expression  of  opinion 
which  ordinarily  is  not  presumed  to  deceive 
or  mislead.  The  statements  must  have  been 
made  for  the  purpose  of  procuring  the  con- 
tract They  must  be  material.  They  must  be 
untrue,  and  the  party  to  whom  they  were 
made  must  have  relied  upon  them,  and  been 
induced  by  them  to  enter  into  the  contract 
Wilson  V.  Carpenter's  Adm'r,  91  Va.  188,  21 
S.  B.  243,  50  Am.  St  Rep.  824;  Watklns  v. 
Improvement  Co.,  92  Va.  1,  22  S.  E.  554;  Im- 
provement Co.  V.  Brady,  92  Va.  71,  22  S.  B. 
845;  Orr  v.  Goodloe,  93  Va.  263,  24  8.  B. 
1014;  Grosh  v.  Improvement  Co.,  95  Va.  ICl, 

27  8.  B.  841;  Owens  v.  Land  Co.,  95  Va.  660, 

28  S.  E.  950.  In  the  light  of  these  authori- 
ties we  will  now  proceed  to  a  consideration 
of  the  evidence  touching  the  several  repre- 
sentations relied  on  as  furnishing  ground  for 
aftordlng  appellants  relief  from  tUelr  obllga- 
tiods  as  purchasers  of  the  lots  In  question. 

The  first  Is  that  A.  M.  Bowman  stated  that 
he  had  a  letter  from  Mr.  Fries  assuring  him 
ttiat  the  Roanoke  &  Sont^erK  KaUroad  would 
enter  Salem  tlirough-  the  lands  of  the  com- 
pany, and  that  its  building  was  an  assured 
fact.  The  evidence  does  not  sustain  this  con- 
tention. The  letter  referred  to  from  Fries 
to  Bowman  is  as  follows:  "I  write  to  say 
hurriedly  that  the  contract  arranged  to-day 
with  the  Railway  and  Construction  Company 
to  build  to  Itoauoke  does  not  affect  our  com- 
ing to  your  place  as  contemplated  in  the 
proposition  which  was  fully  discussed.  I  am 
empowered  to  take  the  matter  up  with  you. 
Can  yon  come  to  Salem,  N.  C,  and  confer 
with  me  at  once?  I  will  be  at  home  next 
week."  There  is  nothing  in  this  letter  to 
justify  the  assumption  that  the  building  of 
the  rood  in  question  was  an  assured  fact 
and  the  decided  weight  of  evidence  is  that 
Bowman  read  the  letter  to  the  crowd  of 
bidders  for  their  information,  and  made  no 
stcatcment  Inconsistent  with  its  terms.  Mr. 
Withers,  the  only  one  of  the  appellants  who 
^as  testified  in  the  case,  says  that  he  is  un- 
iting to  say  positively  that  Bowman  did 
have  the  letter  in  his  hand  while  speak- 
because  there  was  a  great  crowd  where 
vman  was  standing  that  often  shut  him 
f  partially  from  view.  Bowman  himself 
td  his  evidence  is  corroborated  by  others) 
^s  that  he  read  the' letter,  and  stated  that 
a /committee  would  go  to  North  Carolina  to 
;/bnfer  with  Mr.  Fries  on  the  subject  and 
liat  be  hoped  the  branch  road  would  be 
'drought  from  Roanoke  to  Salem,  and  that 


its  depot  would  be  located  on  t!te  lands  ot 
the  development  company. 

The  second  representation  relied  on  is  the 
alleged  statement  that  a  hotel  would  be  built 
on  the  lands  of  the  company  at  a  cost  of 
150,000.  The  evidence  upon  this  subject,  as 
well  as  the  language  of  the  alleged  state- 
ment Itself,  clearly  show  that  it  was  not  the 
assertion  of  an  existing  fact  but  the  mere 
expression  of  an  opinion  that  the  company 
would  build  a  hotel;  and  no  doubt  it  would 
have  done  so  if  its  hopes  and  expectations, 
like  those  of  appellants,  had  not  so  soon 
turned  to  ashes. 

The  third  representation  relied  on  is  the 
alleged  statement  that  an  electric  railway 
would  be  built  through  the  company's  proj)- 
erty,  and  that  bond  had  been  given  to  com- 
plete It  within  two  years.  As  a  matter  of 
fact  a  company  had  been  organized,  a  char- 
ter obtained,  and  other  steps  taken  toward 
building  the  road  in  question.  The  evidence 
is  very  conflicting,  but  tends  strongly  to  sup- 
port the  view  that  Bowman  did  not  say  that 
bond  had  been  given  to  complete  the  road 
in  two  years.  It  further  appears  that  ap- 
pellants could  hardly  have  been  affected  or 
Influenced  to  make  their  purchase  by  this 
alleged  statement,  because  long  before  the 
expiration  of  the  two  years  they  had  given 
notice  of  their  Intended  defenses,  and  de- 
termination to  refuse  payment  of  their  notes, 
for  causes  that  existed  anterior  to  the  time 
at  which  it  is  alleged  the  road  was  to  be 
completed  under  the  bond.  Under  such  cir- 
cumstances it  can  hardly  be  'said  that  appel- 
lants are  entitled  to  be  released  from  the 
obligation  of  their  purchase-money  notes. 

The  fourth  representation  relied  on  is  the 
alleged  statement  that  certain  other  manu- 
factories had  been  secured  to  be  located  on 
the  property,  and  would  be  constructed  at 
once.  To  the  extent  that  this  statement  is 
shown  to  have  been  made,  it  is  sustained  by 
the  facts  appearing  of  record. 

In  regard  to  tlie  allegation  that  Bowman 
declared  that  unless  the  alleged  representa- 
tions were  carried  out  purchasers  would  not 
bo  required  to  pay  the  deferred  installments. 
It  clearly  apx>ears  that  this  statement  was 
made  in  connection,  alone,  with  certain  pav- 
ing that  was  contemplated,— that  if  that  pav- 
ing was  not  done,  purchasers  need  not  pay 
their 'deferred  payments.  The  paving  was 
done  as  promised,  and  all  obligations  of  the 
company  on  that  account  fulfilled. 

llpon  this  branch  of  the  case  we  are  of 
opinion  that  no  such  misrepresentations  of 
fact  are  proven  as  would,  under  the  prin- 
ciples of  law  adverted  to,  entitle  -the  appel- 
lants to  the  relief  sought 

The  notes  Involved  in  this  controversy,  to- 
gether with  the  notes  of  a  large  number  of 
other  purchasers,  were  indorsed  by  the  Salem 
Development  Company  to  the  Farmers'  Na- 
tional Bank  of  Salem,  Va.,  to  secure  about 
$21,000  of  debt  due  to  the  01«an  Cart  Com- 
pany.   The  appellants  contend  that  it  was 
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error  to  decree  flie  payment  of  the  full 
■monnt  of  their  notes  without  directing  an 
account  of  the  amount  that  was  due  to  the 
appellee,  A.  Minor  Wellman,  executor,  whose 
testator  was  assignee  of  the  Olean  Cart  Com- 
pany; and,  farther,  that  the  lots  embraced 
in  the  deeds  of  trust  to  secure  the  notes  of 
appellants  and  those  of  the  other  lot  pur- 
chasers should  have  been  sold  before  decree- 
ing a  money  payment  by  only  four  of  the 
large  number  of  debtors  Jointly  liable. 

The  decree  appealed  from  states  that  It 
appears  from  the  record  that  the  amount  due 
by  the  appellants  is  not  sufficient  to  satisfy 
the  debt  dtte  from  the  Salem  I>eTelopment 
Company  to  the  appellees.  The  whole  of  the 
record  its  not  before  this  court,  and  there  Is 
nothing  in  that  portion  of  it  which  is  before 
us  to  show  the  statement  of  the  decree  to 
be  incorrect.  The  appellants  owe  their  pur- 
chase money.  If  It  is  not  all  due  to  the 
appellee,  any  residue  would  be  due  to  the 
Salem  Development  Company;  and,  as  the 
parties  are  all  before  the  court,  appellants 
could  not  be  benefited  by  an  account,  or 
prejudiced  by  a  decree  for  the  full  amount 
due  from  them.  Nor  was  there  any  reason 
to  delay  appellee  hi  his  money  d«cree  against 
appellants  until  the  lots  were  sold.  No  eq- 
uity exists  between  appellants  and  the  other 
purchasers  of  lots.  Each  of  the  appellants 
was  liable  to  Judgment  for  the  amount  of 
theh-  joint  notes,  irrespective  of  the  course 
pursued  as  to  others  who  had  bought  lots. 
The  appellee  might  release  his  claim  against 
other  piu'chasers,  and  appellants  would  not 
be  prejudiced  thereby,  and  could  not  com- 
plain. 
'  Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  com- 
plained of,  and  It  must  be  affirmed. 


(100  Va.  709) 

KINZIE  et  al.  ▼.  RIELT'S  BX'R. 

(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

4,  1902.) 

VENDOR  AND  PURCHASER— ACTION  FOR  PRICB 
—SEALED  INSTRUMENTS  —  PRINCIPAL  AND 
SURETY  —  WARRANTY  OP  TITLE  —  BREACH- 
SET-OFF  —  COUNTERCLAIM  —  RECOUPMENT- 
RIGHTS  OF  SURETIES— ABATEMENT  AND  RBl- 
VIVAL— CONTINUANCE. 

1.  Code,  §  3303,  declares  that  a  defendant 
who  files  a  plea  or  accouut  of  set-off  shall  be 
deemed  to  have  brought  an  action  against  the 
piaiutifF.  and  that  the  plaintiff  shall  not,  after 
such  plea  or  account  is  filed,  dismiss  his  cause 
without  defendant's  consent.  Held,  that  the 
filing  of  a  plea  of  set-off  under  such  section 
did  not  make  the  party  filing  the  plea  the 
plaintiff,  and  the  original  plaintiff  the  defend- 
ant,  80   as   to   deprive   the   original   plaintiff's 

fiersonal  representatives  on  his  death  pendente 
ite  from  reviving  the  action  by  motion,  as  au- 
thorized by  Code,  8  3308. 

2.  Code,  8  3209.  provides  that  in  any  action 
on  contract  the  defendant  may  file  a  plea.  If 
the  contract  be  by  deed,  alleging  any  matter 
arising  after  execution  which  would  entitle  him 
to  relief  in  equity;  also  alleging  the  amount 
to  which  he  is  entitled  by  reason  of  the  mat- 
ters contained  in  the  plea.  Held  to  authorize 
a  grantee  to  file  a  plea  in  an  action  to  recover 


the  purchase  price  of  land,  alleging  breach  of 
the  grantor's  covenant  of  warranty  of  title, 
where  such  plea  did  not  asic  for  a  rescission 
of  the  contract. 

3.  Code,  §  3298,  provldujg  that,  though  the 
plaintiff's  claim  be  joint  against  several  per- 
sons, a  debt  due  to  only  a  part  of  the  defend- 
ants may  be  set  off  against  plaintiffs  demand 
if  the  persons  against  whom  such  claim  exists 
stand  lu  the  relation  of  principal  and  surety, 
and  the  person  entitled  to  the  set-off  is  princi- 
pal, applies  only  where  the  set-off  is  a  liquidat- 
ed demand,  and  does  not  authorize  sureties  to 
set-off  a  claim  of  their  principal  for  breach  of 
warranty  in  an  action  for  the  price  of  the  land 
sold. 

4.  Where  plaintiff  sued  to  recover  on  a  seal- 
ed instrument  the  price  of  laud  sold,  the  obli- 
gors were  not  entitled  to  set  off  unliquidated 
damages  for  breach  of  warranty  as  a  common- 
law  connteKlaim  In  the  nature  of  recoupment. 

6.  Code,  8  3299,  providing  that  in  an  action 
on  contract  the  defendant  may  file  a  plea  of 
set-off  to  recover  damages  at  law  from  the 
plaintiff  against  the  obligation  of  the  contract 
sued  on,  did  not  authorize  sureties  jointly  sued 
with  the  principal  on  a  bond  for  the  purchase 
price  of  land  to  plead  as  a  set-off  damages  suf- 
fered by  the  principal  by  reason  of  plaintiff's 
breach  of  warranty  of  title,  the  sureties  having 
no  interest  in  such  cause  of  action, 

6.  Where  a  case  was  continued  at  a  former 
term  on  a  plea  of  payment,  which  was  the  only 
plea  when  the  motion  to  continue  was  made, 
and  defendants  had  no  evidence  to  introduce 
on  such  plea,  and  there  was  no  ground  for  a 
further  continuance  to  enable  defendants  to  file 
further  pleas,  the  court's  refusal  to  further  con- 
tinue the  cause  was  proper. 

Error  to  drcult  court,  Botetourt  county.* 
Action  by  George  RIely,  revived  In  the 
name  of  his  executor,  against  Henry  Garst, 
Jr.,  and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  Joseph  C  Kinzie  and 
John  H.  Oarst,  Jr.,  bring  error.    Affirmed. 

R.  C.  Steames  and  Hoge  &  Hoge,  for  plaln- 
tUTs  in  error.  0.  M.  Lunsford,  for  defendant 
In  error. 

BUCHANAN,  J.  George  Riely  Instituted 
his  action  of  debt  upon  a  bond  for  the  pay- 
ment of  money  executed  by  Hftnry  Garst, 
Jr.,  John  H.  Garst,  Jr.,  and  Joseph  C.  Kin- 
zie, making  as  defendants  thereto  the  two 
last-named  obligors  and  the  personal  repre- 
sentative of  Henry  Garst,  Jr. 

By  leave  of  the  court  the  actI<Hi  waa  dis- 
missed as  to  the  personal  representative  of 
the  deceased  obligor.  The  defendants,  the 
surviving  obligors,  filed  a  general  plea;  of 
payment  and  a  special  plea  under  section  3S99 
of  the  Code,  to  which  latter  plea  theiplalnAiff 
filed  his  demurrer,  and  the  cause  wai  con- 
tinued. ' 

At  the  next  term  of  the  court,  the  pli^itlC 
having  in  the  meantime  departed  thls^^' 
the  action  was  revived  upon  the  motion  rid 
in  the  name  of  his  personal  representati««s- 
At  a  subsequent  day  of  the  term  the  defend 
ants  moved  the  court  to  set  aside  the  oWer 
of  revival,  which  motion  was  overruW- 
This  action  of  the  court  Is  the  first  error  !» 
signed. 

It  is  contended  that  the  effect  of  Qllng  tH 
plea  of  set-oft  was,  as  to  matters  contalnec 
in  the  plea,  to  make  the  original  defendantK 
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.  plaintiffs  and  the  original  plaintiff  a  defend- 
ant under  the  provisions  of  section  3303  of 
the  Code,  and  that,  being  such  defendant  at 
the  time  of  his  death,  the  action  could  not  be 
reyived  by  motion  in  the  name  of  his  person- 
al representatives,  tmder  the  provisions  of 
section  3308  of  the  Code. 

Whilst  section  3303  of  the  Code  provides 
that  a  defendant  who  files  a  plea  or  account 
of  set-off  under  chapter  160  of  the  Code  shall 
be  deemed  to  have  brought  an  action  against 
the  plaintiff,  and  that  the  latter  shall  not 
after  such  plea  or  account  Is  filed,  dismiss  his 
case  without  the  defendant's  consent  it  does 
not  make  the  party  bringing  the  action  a  de- 
fendant or  the  party  filing  the  plea  of  set- 
off a  plaintiff,  yrithln  the  meaning  of  section 
3308  of  the  Code,  or  deprive  the  personal  rep- 
resentatives of  the  party  bringing  the  action 
of  the  right  to  have  it  revived  in  their  names 
by  motion. 

The  next  assignment  of  error  Is  to  the  ac- 
tion of  the  court  sustaining  the  demurrer  to 
the  special  plea  of  set-off  filed  by  the  defend-, 
ants. 

It  was  averred  In  that  plea  that  the  bond 
sued  on  was  executed  by  John  H.  Garst,  as 
principal,  and  by  the  other  obligors  therein, 
as  sureties,  for  the  purchase  price  of  a  tract 
of  land  sold  and  con'veyed  to  John  H.  Garst 
by  the  plaintiff  by  a  deed  in  which  the  gran- 
tor covenanted,  among  other  things,  that  he 
had  the  right  to  convey  the  land;  that  the 
plaintiff  had  not  kept  and  performed  the  cov- 
enants in  his  deed.  In  this:  that  he  did  not 
have  title  to  ot  the  right  to  convey,  but  on 
the  contrary,  the  devisees  of  Dr.  John  H. 
Griffin,  deceased,  had  at  the  date  of  the  con- 
veyance, and  still  have,  the  lawful  title  to 
a  one-half  interest  In  all  the  stone,  coal 
mines,  and  mineral  springs  In  and  upon  the 
land;  that  there  are  valuable  deposits  of 
stone  and  coal  and  valuable  mines  and  min- 
eral springs  upon  the  land;  and  that  by  rear 
son  of  the  premises  the  said  John  H.  Garst 
had  sustained  great  loss  and  damage,  amount- 
ing to  the  sum  of  $500,  which  was  still  due 
and  owing  to  the  said  John  H.  Garst,  and 
which  he  was  willing  to  allow  and  asked  to 
have  set  off  against  the  plaintiff's  demand. 

One  of  the  objections  made  to  the  plea  was 
that  it  undertook  to  set  up  a  breach  of  war- 
ranty of  title  to  real  estate,  and  that  this  can- 
not be  done  as  a  set-off  In  a  conrt  of  law. 

The  people  of  this  commonwealth  at  a  very 
early  day  showed  their  disapproval  of  that  rule 
of  the  common  law  which  did  not  allow  cross- 
demands  to  be  settled  in  the  same  action,  and 
as  early  as  1644  or  1645— some  years,  it  seems, 
before  either  Bngland  or  any  of  her  other 
colonies  had  enacted  any  statute  upon  the 
subject— the  legislature  of  the  colony  of  Vir- 
ginia passed  an  act  modifying  the  common- 
law  rule,  and  authorizing  pleas  of  set-off  In 
certain  cases.  1  Hen.  St.  pp.  296,  314;  5 
Rob.  Prae.  958:  Rawle,  Gov.  Tit  (5th  Ed.) 
{  324.  That  stajtute  has  been  amended  from 
time  to  time  until  we  now  have  the  rery 


comprehensive  provisions  contained  In  chap- 
ter 160  of  the  Code. 

In  the  case  of  Watkins  v.  Hopkins'  Ex'r, 
13  Grat  743,  747,  some  doubt  was  expressed 
in  the  opinion  of  the  court  as  to  whether  sec- 
tion 6,  c.  172,  Code  1849,  extended  to  a  case 
of  breach  of  warranty  of  the  title  to  real  es- 
tate; but  that  section,  as  amended  by  the  act 
of  March  22,  1873  (Acts  1872-73,  p.  106),  and 
found  in  section  32iB9  of  the  present  Code,  is 
clearly  sufflciently  broad  to  authorize  the 
grantee  to  file  a  special  plea  for  breach  of 
warranty  or  covenant  for  title  in  an  action 
brought  by  the  grantor  to  recover  the  pur- 
chase price  of  the  land  conveyed,  unless  the 
defense  set  up  would  require  the  contract  to 
be  rescinded,  and  the  grantor  to  be  reinvested 
with  the  title  conveyed.  See  4  Minor,  Inst 
(3d  Ed.)  795,  796;  Sheffey's  Ex'r  v.  Gardiner, 
79  Va.  313;  Grayson  v.  Bnchahan,  88  Va. 
251,  13  S.  B.  457;  Watkins  v.  Improvement 
Co.,  92  Va.  1,  9,  22  S.  B.  554;  Mangus  v.  Mc- 
Clelland, 93  Va.  786,  789,  22  S.  E.  364. 

The  special  plea  of  set-off  having  been  held 
InsufQcIent  on  demurrer,  the  case  was  sub- 
mitted to  the  court  for  decision,  and  a  Judg- 
ment was  rendered  in  favor  of  the  plaintiffs. 
Ftom  that  Judgment  the  defendant  Klnzie, 
the  surety  on  the  bond,  obtained  this  writ  of 
error. 

The  principal  in  the  bond  is  not  a  party  to 
the  writ  and  Is  not  complaining  of  the  ruling 
of  the  court  rejecting  the  special  plea. 

Can  the  surety  (the  plaintiff  in  error)  raise 
the  question  as  to  the  propriety  of  the  trial 
court's  action  In  rejecting  the  special  plea  of 
set-off? 

The  principal,  by  falling  or  refusing  to  be- 
come a  party  to  the  writ  of  error,  cannot,  of 
course,  deprive  bis  surety  of  the  right  to  have 
the  action  of  the  trial  court  reversed  for  im- 
properly rejecting  any  plea  which  the  surety 
bad  the  right  to  file;  but  It  Is  equally  true, 
we  apprehend,  that  a  surety  cannot  complain 
of  the  rejection  of  a  plea  which  his  principal 
alone  had  the  right  to  file,  and  who  had  tlie 
right  to  file  it  or  not,  as  he  saw  proper,  al- 
though the  defense  set  up  by  it  would  re- 
dound, if  successfully  made,  to  the  benefit 
of  the  surety. 

•  Section  3298  of  the  Code  provides  that  al- 
though the  plaintitTs  claim  be  Jointly  against 
several  persons,  a  debt  due  to  only  a  part  of 
the  defendants  may  be  set  off  against  the 
plaintiff's  demand.  If  It  appear  that  the  per- 
sons against  whom  such  claim  Is  made  stand 
In  the  relation  of  principal  and  surety  and 
the  person  entitled  to  the  set-off  Is  principal. 
The  provisions  of  that  section  apply  only 
where  the  set-off  Is  a  debt  or  liquidated  de- 
mand. 4  Minor,  Inst  (3d  Bd.)  787;  5  Rob. 
Prac.  964;  Webster  v.  Couch,  6  Rand.  519; 
Christian  v.  MUler,  3  tielgh,  78,  23  Am.  Dec. 
251;  Harrison  v.  Wortham,  8  Leigh,  296. 

The  damages  claimed  In  this  case  could 
not  be  relied  on  as  a  set-off  under  that  sec- 
tion of  the  Code,  because  they  are  unliqui- 
dated.   Neither  could  they  be  relied  on  as  a 
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commoD-Iaw  counterclaim  In  the  nature  of 
recoupment,  since  the  plalntlfF's  demand  Is 
under  seal.  Association  v.  Rockey,  93  Va. 
678,  6S5,  25  S.  E.  1009,  and  authorities  cited. 
The  claim  was  asserted,  and  could  only 
be  asserted,  under  the  provisions  of  section 

3299  of  the  Code,  and  in  the  manner  pre- 
scribed by  that  section.  The  only  party  by 
that  section  authorized  to  file  the  special  plea 
In  question  Is  a  defendant  who  is  entitled 
to  recover  damages  at  law  from  the  plain- 
tiff, or  the  person  under  whom  the  principal 
claims,  or  to  relief  in  equity  against  the 
obligation  of  the  contract  sued  on.  -This  is 
clear,  not  only  from  the  language  of  that 
section,  but  from  the  provisions  of  sections 

3300  and  3301;  especially  the  provisions  of 
the  latter  section.  By  the  first  subdivision 
of  that  section  it  is  provided  ttiat.  If  the 
plaintiff  be  a  person  with  whom  the  con- 
tract sued  on  was  originally  made,  or  the 
personal  representative  of  such  person  in  the 
trial  of  the  case,  the  Jury  shall  ascertain  the 
amount  to  which  the  defendant  is  entitled, 
and  apply  it  as  a  set-off  against  the  plain- 
tiffs demand;  and,  if  the  said  amount  be 
more  than  the  plaintiff  is  entitled  to,  shall 
ascertain  the  excess,  and  fix  the  time  from 
which  interest  is  to  be  computed  on  the  same 
or  any  part  thereof;  and  Judgment  in  such 
case  shall  be  for  the  defendant  against  the 
plaintiff  for  said  excess  and  interest. 

By  the  second  subdivision  of  the  section 
it  is  provided  that,  if  the  plaintiff  daim  as 
assignee  or  transferee  under  a  person  with 
whom  the  contract  sued  on  was  originally 
made,  and  the  defendants  claim  exceeds  the 
plaintifTs  demand,  the  defendant  may  waive 
the  benefit  of  his  claim  to  any  excess  beyond 
the  plaintiff's  claim;  or,  instiead  of  such 
waiver,  it  Is  provided  by  the  third  subdi- 
vision of  the  section  that  the  defendant  may, 
by  rule  Issued  by  the  court,  or,  on  his  ap- 
plication, issued  by  the  clerk  in  vacation,  or 
by  reasonable  notice  in  writing,  such  rule 
or  notice  substantially  stating  the  defend- 
ant's claim,  make  the  person  under  whom 
the  plaintiff  claims  a  party  to  the  suit;  and 
on  the  trial  of  the  case  the  Jury  shall  ascer- 
tain and  apply,  as  provided  tn  the  first  sub- 
division of  the  section,  the  amount  and  in- 
terest to  which  the  defendant  is  entitled,  and 
for  any  excess  beyond  the  plaintiff's  demand 
for  which  such  person  under  whom  the  plain- 
tiff claims  Is  liable,  with  such  interest  as  the 
Jury  allows.  Judgment  shall  be  rendered  for 
the  defendant  against  such  person. 

It  is  manifest  that  a  surety  on  a  bond  for 
the  purchase  price  of  land,  who  is  no  party 
to  the  deed  by  which  the  land  was  sold 
and  conveyed,  has  no  claim  for  damages 
against  the  grantor  in  the  deed  for  breach 
of  his  covenants  for  title.  Having  no  inter- 
est in  the  damages,  be  caimot  set  them  up 
against  the  plaintiff's  demand,  even  to  the 
extent  of  what  his  principal  owes  the  plain- 
tiff; for,  if  he  could,  then  by  the  terms  of 
the  statute,  if  the  damages  due  his  principal 


exceed  the  plalntifl;''s  demand,  he  would  be 
entitled  to  recover  such  excess  from  the 
plaintiff,  or  the  party  through  whom  he 
claims,  as  is  provided  by  the  first  and  third 
subdivisions  of  section  3304;  or  he  could, 
under  the  second  sut)divislon  of  the  section, 
waive  the  benefit  of  his  principal's  claim 
as  to  excess  of  the  plaintiff's  demand.  Even 
if  the  statute  were  ambiguous,— as  it  is  not,— 
the  court  would  not  put  such  a  construction 
upon  it  as  would  lead  to  the  absurdity  and 
injustice  of  enabling  a  surety  to  file  a  special 
plea  by  which  he  could  recover  Judgment 
upon  a  claim  for  damages  for  which  be  had 
no  cause  of  action,  or  on  the  trial  of  which 
he  could  waive  rights  in  which  he  had  no 
Interest. 

The  principal  obligor  alone  had  the  right 
to  file  the  special  plea  which  was  rejected 
by  the  court  He  was  not  compelled  to  avail 
himself  of  the  privilege  conferred  by  the 
statute,  but  could  bring  his  independent  ac- 
tion upon  his  cross-demand.  4  Minor,  Inst 
(3d  Ed.)  787;  6  Rob.  Prac.  980.  Having  the 
right  to  assert  his  demand  for  damages  by 
special  plea  in  this  case  or  by  an  original 
action,  he  could,  when  his  special  plea  was 
rejected,  abide  the  action  of  the  court,  or 
have  It  reversed  upon  writ  of  error.  The 
effect  of  his  failure  of  refusal  to  unite  In  the 
writ  of  error  was  to  elect  not  to  set  up 
his  claim  for  damages  in  this  case.  The 
principal  cannot  be  deprived  of  this  right  of 
election  by  the  surety,  or  be  compelled  to 
litigate  in  this  cause  a  claim  which  he  may 
prefer  to  assert  by  an  independent  action. 

It  was  said  In  La  Farge  v.  Halsey,  1 
Bosw.  171,— where  sureties  on  a  lease  claim- 
ed the  benefit  of,  and  sought  to  set  off  in 
a  suit  against  them  for  rent  due,  a  claim 
of  the  lessee  against  the  lessor  for  damages, 
—that:  "If,  by  reason  of  any  fact  stated  as 
part  of  this  defense,  Laura  Keene  [the  prin- 
cipal in  the  lease]  might  have  set  up  a  coun- 
terclaim or  recoupment  these  defeiidants  can- 
not She  assigned  no  such  claim  to  them, 
and  without  that  they  have  no  right  to  use 
what  is  In  her  a  distinct  cause  of  action,  nor 
to  any  part  of  it  for  their  benefit.  If  they 
are  compelled  to  pay  the  rent  they  must 
seek  reimbursement  from  her,  and  she  wiU 
have  her  recourse  to  the  plaintiff  for  any 
damages  she  has  sustained." 

Waterman  on  Set-Off  says:  "An  accom- 
modation indorser  of  the  no|e  of  a  vendee  of 
goods  cannot  when  sued  on  his  Indorsement 
set  up  damages  resulting  to  the  vendee  by 
a  breach  of  warranty  of  the  goods  sold,  un- 
less, perhaps,  in  case  of  the  insolvency  of 
the  vendee,  or  upon  some  other  equitabU 
ground,  he  be  permitted  to  do  so.  If  the 
vendee  set  up  the  claim  against  the  note,  he 
might  recover  the  whole  damages  sus^bi- 
ed  by  him.  The  Indorser  would  have  no  con- 
trol of  that  right  of  action.  The  vendee 
might  enforce,  assign,  or  release  It  He 
might  not  choose  to  permit  the  indorser  to 
have  the  benefit  of  It    The  indorser  could 


Digitized  by  V^OOQIC 


Va.) 


LISKET  T.  PAUL. 


8T5 


not,  under  any  view  of  the  subject;  make  It 
available  to  effect  more  than  the  atlngulsh- 
ment  of  tbe  plaintiff's  claim.  He  would  not 
be  at  liberty  to  so  limit  the  rights  of  the 
vendee,  and  possibly  preclude  his  obtaining 
full  compensation  for  his  damages;  for  the 
plaintiff  could  not  be  required  to  litigate  the 
matter  twice.  These  considerations  show 
that  an  iudorser,  in  virtue  of  his  relation  to 
the  parties  as  surety  for  the  maker,  cannot 
protect  himself  by  such  set-off."  This  state- 
ment of  the  law  is  sustained  by  the  case  of 
GiUefipIe  V.  Torrance,  25  N.  T.  806,  82  Am. 
Dec.  855. 

This  must  be  so,  otherwise  the  principal 
would  be  deprived  of  his  election,  and  be 
compelled  to  assert  his  demand  by  way  of 
set-off  when  be  might  prefer,  and  it  would 
best  subserve  his  Interest,  to  bring  his  Inde- 
pendent action  for  Its  recovery.  This  case 
la  an  ^:cellent  Illustration  of  the  wisdom  of 
the  rule  which  gives  the  principal  the  right 
of  election.  The  claim  asserted  in  the  re- 
jected plea  Is  for  damages  resulting  from 
a  breach  of  covenant  of  the  right  to  convey. 
The  breach  occurred.  If  at  all,  according  to 
tbe  weight  of  American  authority,  as  soon  as 
the  deed  was  made;  and  the  grantee  could  at 
once  bring  his  action  without  averring  evic- 
tion or  special  damage.  Bawle,  Gov.  Tit  Sf 
59,  62;  2  Lomax,  Dig.  side  page  266;  Dick- 
inson v.  Homes'  Adm'r,  8  Grat.  397  (Judge 
Moncure's  opinion);  lieroy  v.  Beard,  8  How. 
451,  465,  12  L.  Ed.  1151.  If  there  bad  been 
no  evldion,  and  no  special  damage  had  re- 
sulted from  tbe  breach  of  the  covenant  when 
the  plea  of  set-off  was  filed,  only  nominal 
damages  could  be  allowed;  and  yet  It  is 
well  settled  that  a  recovery  of  nominal  dam- 
ages for  the  breach  of  covenant  of  seisin  or 
of  tbe  right  to  convey  can  be  pleaded  In 
bar  of  any  subsequent  action  on  that  coven- 
ant (Rawle,  Gov.  Tit.  §  178),  although  be 
may  afterwards  be  evicted  of  the  land  which 
his  grantor  had  no  right  to  convey.  If  his 
claim  for  damages  was  set  up  by  way  of  set- 
off, a  recovery  of  nominal  damages  would 
equally  bar  any  future  action  for  the  breach. 
By  filing  the  plea  of  6et-off,,  he  Is  deemed  to 
have  brought  a  separate  action  upon  the  cov- 
enant, and  he  cannot  again  present  a  de- 
mand for  Its  breach.  Huff  v.  Broyles,  26 
Grat.  2S5,  288,  289;  4  Minor,  Inst  798.  It 
Is  a  matter  of  consequence,  therefcare,  to  the 
grantee,  that  be  shall  not  be  deprived  of  bis 
right  to  assert  his  claim  for  damages  at 
such  time  as  will  best  protect  him  from 
loss  by  reason  of  tbe  breach  of  the  coven- 
ant 

We  are  of  opinion,  therefore,  that  the 
plaintiff  In  error,  the  surety  upon  the  bond 
sued  on,  ought  not  to  be  permitted  to  ques- 
tion the  action  of  the  trial  court  in  reject- 
ing tbe  plea  of  set-off,  of  which  the  principal 
Is  not  complaining. 

The  refusal  of  the  court  to  grant  a  con- 
tinuance upon  tbe  defpzdants'  motion  Is  as- 
signed as  error. 


A  motloo  for  a  continuance  Is  addressed 
to  the  sound  discretion  of  the  court  under 
all  the  circumstances  of  the  case,  and,  al- 
though an  appellate  court  will  review  the 
action  of  the  trial  court,  it  will  not  reverse 
its  Judgment  upon  such  motion  unless  plain- 
ly erroneous.  Payne  v.  Zell,  98  Va.  294,  36 
S.  E.  379. 

The  case  had  been  continued  at  a  former 
term  of  the  court  for  the  defendants.  Up- 
on the  plea  of  payment,  which  was  the  only 
plea  in  the  case  when  the  motion  to  continue 
was  made,  it  was  conceded  that  the  defend- 
ants had  no  evidence  to  Introduce.  No  suffl- 
clent  ground— Indeed,  no  legal  ground  at  all- 
was  shown  why  the  case  should  be  contin- 
ued In  order  that  the  defendants  might  have 
further  time  In  which  to  file  additional  pleas. 
The  court's  refusal  to  continue.  Instead  of 
being  plainly  erroneous,  was  manifestly 
right 

We  are  of  opinion  that  there  Is  no  error 
in  the  action  of  the  cbrcuit  court  of  which 
the  plaintiffs  In  errdr  can  complain,  and  that 
Its  Judgment  must  be  afiSrmed. 


■     OOO  Va.  764) 
LISKBY  T.  PAUIi. 

(Supreme  Court  of  Appeals  of  Virginia.    Dee,  4, 
1902.) 

LIMITATION  or  ACTIONS— PROMISB  TO  PAT- 
OBSTRUCTION  OF  PROSECUTION— PLEADING 
—MOTION  AND  NOTICHtr-TBCUNICAl.  DEFECT. 

1.  Where,  in  proceedings  by  way  of  notice 
on  motion.  In  a  strictly  technical  tiew,  a  plea 
of  limitations  may  not  hare  cone  to  all  the  de- 
mands relied  ou  by  plaintiff,  but  the  parties 
and  court  treated  the  plea  of  limitations  as  ap- 
plicable to  all  of  the  daims  sued  on,  and  all 
were  in  fact  barred  by  the  statute,  and  the 
court  BO  held,  its  judgment  will  not  be  revers- 
ed on  appeal,  though  it  were  technically  errone- 
ous. 

2.  Code,  i  2922,  provides  that,  when  one  in- 
debted on  contract  promises  in  writing  to  pay, 
iimitatious  shall  be  computed  from  such  date. 
A  debtor  claimed  that  there  were  matters  be- 
tween him  and  plaintiff  wliich  should  be  settled 
before  payment,  and  that,  if  plaintiff  would 
not  sue  until  settlement,  he  would  make  the 
settlement,  and  pay  any  sum  due.  Beld,  that 
there  was  no  promise  within  the  statute,  but 
merely  a  promise  to  pay  an  nnasceitained  bal- 
ance. 

8.  The  debtor's  conduct  was  not  an  obstruc- 
tion, etc.,  within  Code,  §  2933,  providing  that, 
if  a  debtor  obstruct  the  prosecution  of  a  clain>, 
the  time  during  the  continuauce  of  such  ob- 
struction shall  not  be  computed  In  reckoning 
limitations. 

Error  to  circuit  court,  Rockingham  county. 

Action  by  Robert  Liskey  against  Abram 
Paul.  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

T.  N.  Haas  and  Liggett  &  Lurty,  for  plain- 
tiff In  error.  J.  B.  Stephenson,  for  defend- 
ant In  error. 

BUCHANAN,  J.  The  plaintiff  In  error  gave 
notice  to  the  defendant  In  error  that  on  a 
day  named  he  would  move  the  circuit  court 
of  Rockingham  county  to  render  Judgment 
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for  the  sum  of  $602.11,  "being  the  aggregate 
amount  of  several  obligations"  due  from  the 
defendant  to  the  plaintiff,  and  which  were 
described  In  the  notice  as  three  negotiable 
notes  and  one  bond.  The  defendant  appear- 
ed, and  filed  the  plea  of  the  statute  of  limi- 
tation to  the  notes  sued  on,  and  a  statement 
of  set-offs  claimed  by  him.  To  the  plea  of 
the  statute  of  limitations  the  plaintiff  filed 
a  special  replication,  which  was  afterwards 
amended.  The  court  sustained  a  demurrer  to 
the  amended  replication,  and  gave  Judgment 
for  the  defendant,  with  costs.  To  this  Judg- 
meut  this  writ  of  error  was  awarded. 

The  first  assignment  of  error  Is  that  the 
"court  erred  in  entering  Judgment  upon  the 
demurrer  against  the  plaintiff  for  his  whole 
claim,  for  the  reason  that  the  statute  of  lim- 
itations was  pleaded  only  as  to  the  promis- 
sory notes,  and  no  plea  was  offered  at  all  as 
to  the  single  bill  of  $120,  upon  which  the 
court  should  have  entered  Judgment"  in  fa- 
vor of  the  plaintiff. 

It  Is  dear  from  the  plea,  replication,  and 
orders  of  the  court  that  both  the  parties  and 
the  court  treated  the  plea  as  going  to  all 
the  demands  sued  on.  The  bond  mentioned 
In  the  notice,  as  well  as  the  negotiable  notes, 
were  barred  by  the  statute  of  limitations. 

The  proceeding  by  way  of  motion  on  no- 
tlce  is  very  informal,  and  was  Intended  to 
do  away  with  the  necessity  of  formal  plead- 
ing, except  In  cases  where  provision  Is  made 
by  statute  requiring  formal  pleadings,  as 
under  section  3209  of  the  Code.  In  a  case 
like  this,  where  It  Is  clear  that  the  parties 
and  court  treated  the  plea  of  the  statute  of 
limitations  as  applicable  to  all  of  the  claims 
sued  on,  and  all  were  in  fact  barred  by  the 
statute,  and  the  court  so  held.  Its  Judgment 
will  not  be  reversed,  though  it  were  tech- 
nically eiYoneous.  It  Is  error  without  preju- 
dice, and  the  effect  of  a  reversal  would  be  to 
send  the  case  back  for  a  new  trial.  In  which 
the  statute  of  limitations  to  the  bond  could 
be  formally  relied  on,  and  the  result  would 
be  the  same. 

The  second  assignment  of  error  la  to  the 
action  of  the  court  in  sustaining  the  demur- 
rer to  the  special  replication  to  the  plea  of 
the  statute  of  limitations. 

The  facts  relied  on  In  the  replication  were 
that  the  plaintiff  had  placed  the  claims  sued 
on  In  the  hands  of  his  attorney  for  collec- 
tion before  any  of  them  bad  become  barred; 
that  his  attorney  immediately  notified  the 
defendant  of  that  fact,  and  demanded  pay- 
ment tber^f ;  that  the  defendant  then  claim- 
ed that  there  were  matters  of  settlement  be- 
tween him  and  the  plaintiff,  and  requested 
the  plaintiff's  attorney  not  to  bring  suit  upon 
the  claim,  and  promised  that  be  would  in  a 
reasonable  time  come,  and  make  the  settle- 
mout  necessary  to  adjust  the  matters  be- 
tween the  plaintiff  and  the  defendant  so  as 
to  ascertain  the  balance  due,  and  that  he 
would  then  pay  the  same;  that  the  plaintiff, 
relying  upon  the  request  and  promise  of  the 


defendant  to  make  such  settleinent,  adlnst- 
ment,  and  payment,  agreed  with  the  ieteoA- 
ant  that  no  suit  should  or  would  be  brought 
upon  the  claims  until  such  adjustment  and 
settlement  could  be  had  between  them;  that 
those  requests,  promises,  and  agreements 
were  repeated  from  time  to  time,  and  con- 
tinued up  to  a  few  weeks  prior  to  the  Insti- 
tution of  this  proceeding;  that,  relying  upon 
such  requests,  promises,  and  the  agreement 
that  no  salt  should  be  brought,  the  plaintiff 
did  not  bring  suit  upon  the  claims;  and,  al- 
though a  reasonable  time  had  elapsed  before 
the  Institution  of  this  proceeding  after  said 
requests,  promises,  and  agreements  were  last 
renewed,  yet  the  defendant  did  not  make,  or 
offer  to  make,  the  proposed  settlements  and 
adjustment,  and  the  plaintiff  was,  by  reason 
of  the  promises,  obstructed  In  the  prosecution 
of  the  said  claims  by  suit  until  within  one 
month  prior  to  the  institution  of  this  pro- 
ceeding. 

The  facts  averred  In  the  replication  are  In- 
sufilclent  to  avoid  the  bar  of  the  statute  of 
limitations.  They  do  not  amount  to  a  fraud, 
even  if  fraud  could  be  relied  on  (and  it  is  said 
it  cannot)  in  a  court  of  law  to  repel  the  bar 
of  the  statute  oriimitations.  4  Minor,  Inst. 
(3d  Ed.)  623,  and  cases  cited. 

Conceding  that  the  promise  or  agreement 
set  up  in  the  plea  were  evidenced  by  a  writ- 
ing, as  required  by  section  2922  of  the  Code, 
it  would  not  be  suificlent  to  taks  the  demands 
sued  on  out  of  the  operation  of  the  statute  of 
limitations.  The  defendant  did  not  agree 
to  pay  the  plaintiff's  demands.  He  claimed 
that  there  were  matters  of  settlement  be- 
tween the  plaintiff  and  himself  which  snould 
be  settled  before  payment  could  be  made, 
and  that,  if  the  plaintiff  would  qot  bring 
suit  until  such  settlement  could  be  made,  he 
would  come,  and  make  the  settlement  with- 
in a  reasonable  time,  and  pay. the  balance 
ascertained  to  be  due.  This  was  at  most  only 
a  promise  to  pay  an  unascertained  balance, 
and  Is  not  sufficient  under  our  decisions. 

In  Sutton  y.  Burruss,  9  Leigh,  881,  33  Am. 
Dec.  24G,  the  facts  relied  on  to  take  the  case 
out  of  the  operation  of  the  statute  were  as 
follows,  as  stated  by  Judge  Cabdl  in  his 
opiuion: 

The  original  Justice  of  the  plaintiff's  de- 
mand was  admitted,  but  the  defendant  in- 
sisted that  he  had  offsets  against  It,  the  na- 
ture and  amount  of  which  be  did  not  specify. 
He  said,  however,  he  would  settle  fairly, 
and  would  not  plead  the  statute  of  limita- 
tions. "The  utmost,"  said  the  Judge,  "that 
even  a  Jury  could  infer  from  all  this  is  a 
promise  to  pay  an  unascertained  balance. 
The  balance  might  be  one  cent  only,  or  It 
might  be  within  one  cent  of  the  original 
amount  of  the  plaintiff's  demand.  What  it 
really  was  depended  on  testimony  aliunde. 
This  promise,  then,  certainly  left  the  defend 
ant  exposed  to  all  the  Inconveniences  arising 
from  the  loss  of  testimony  In  relation  to  hir 
ofl^sets,  and  we  cannot,  therefore,  give,  efle-' 
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to  it,  without  frustrating  tbe  great  object 
of  tbe  statatew  Tbls  very  case  shows  tbe 
evils  of  SQCh  a  course;  for  here  the  prom- 
ise relied  npon  was  a  promise  to  pay  a  part 
only  of  the  demand,  and  yet  the  jury  have 
given  the  whole."  See  Aylett's  Ez'r  t.  Rob- 
inson, 9  r^igh,  45,  47-52;  Bell  v.  Crawford, 
8  6rat  110;   4  Minor,  Inst.  (3d  Ed.)  616. 

Neither  are  the  facts  alleged  iu  the  replica- 
tion sufficient  to  repel  tbe  bar  of  the  statute 
under  section  2933  of  the  Code,  which  pro- 
Tides  that  where  any  such  right  as  Is  men- 
tioned In  chapter  139  of  the  Code  (limitation 
of  suits)  "shall  accrue  against  any  person 
who  had  before  resided  In  this  state,  If  such 
person  shall,  by  departing  without  the  same, 
or  by  absconding  or  concealing  himself,  or 
by  any  other  Indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  right,  the  time 
that  such  obstruction  may  have  'continued 
shall  not  be  computed  as  any  part  of  the 
time  within  which  the  said  right  might  or 
ought  to  have  been  prosecuted." 

It  is  not  averred  that  the  defendant  de> 
parted  from  the  state,  or  absconded,  or  con- 
cealed himself,  or  by  any  indirect  ways  or 
means  obstructed  tbe  plaintiff  In  tbe  pros-  | 
ecntlon  of  his  right  It  Is  an  everyday  oc- 
currence for  a  creditor  to  give  his  debtor 
further  time  upon  his  request  and  promise 
that  he  will  pay  the  demand,  or  come  to  a 
settlement  and  pay  the  balance  due.  Such 
agreements  cannot  be  said  In  any  proper 
sense  to  be  an  obstruction  of  the  plaintiff's 
right  within  the  meaning  of  section  2938  of 
the  Code. 

Section  2922  of  the  Code  provides  within 
what  period  demands  like  those  sued  on  must 
be  brought.  If  they  are  not  brought  within 
that  i>erlod,  it  would  be  frittering  away  the 
statute  to  allow  the  action  to  be  brought 
after  the  time  prescribed,  unless  the  plaintiff 
can  show  that  his  case  Is  one  which  the 
legislature  has  declared  shall  be  excited. 
Troup  V.  Smith's  Ex'rs,  20  Johns.  33;  Mor- 
ris V.  Lyon,  84  Va.  331,  383,  4  S.  B.  734; 
4  Minor,  Inst  615;   Angel,  LIm.  {  485,  etc. 

We  are  of  opinion  that  there  Is  no  error 
In  the  Judgment  complained  of  to  the  prej- 
udice of  the  plaintiff,  and  that  it  should  be 
affirmed. 

(100  Va.  7S6) 

BOUSH  V.  FIDELITY  ft  DEPOSIT  00.  OP 

MARYLAND. 

(Supreme  Court  of  Appeals  of  Virginia.    Dee. 

4.  1902.) 

MALICIOUS  PROSECUTION— PROBABLE  CAUSE- 
INSTRUCTIONS— IGNORING  EVIDENCE 
-BURDEN  OF  PROOF. 

'  1.  In  an  action  for  malicious  prosecution,  the 
question  whether  certain  facts,  if  proven,  con- 
Btltate  probable  cause,  is  a  question  of  law, 
but  the  question  whether  the  evidence  proves 
those  facts  Is  for  the  jury. 

2.  In  an  action  for  malicious  prosecution  for 
embezzlement,   the   jury   were   instructed   that 

3[  L  Sm  Mallciotu  ProMontlon,  voL  tS,  Cant.  Dig. 


if  the  defendant  surety  campaiiy  had  acted  in 
the  prosecution  against  plamtiff  on  the  pos- 
session of  certain  information  (detailing  It) 
showing  emhezzement  by  the  plaintiff,  then  it 
acted  with  probable  cause,  and  was  not  lia- 
ble. There  was  other  evidence,  ignored  in  the 
instruction,  tending  to  show  that  the  company 
caused  plaintiff's  arrest  after  notice  of  an 
agreement  between  tbe  plaintiff  and  his  em- 
ployer whereby,  as  to  the  sums  alleged  to  have 
been  embezzled,  the  plaintiff  had  90  days  to 
pay  the  sum  alleged  to  have  been  embezzled, 
which  time  had  not  expired  at  the  time  of  the 
arrest  Held,  that  the  instruction  was  errone- 
ous, as  taking  material  evidence  from  the  jury. 
3.  In  an  action  for  malicious  prosecution  the 
burden  of  proving  absence  of  probable  cause 
for  the  prosecution  is  on  plaintiff.  . 

Error  to  chancery  court  of  Norfolk. 

Action  by  James  T.  Boush  against  the  Fi- 
delity &  Deposit  Company  of  Maryland. 
Judgment  In  favor  of  defendant,  and  plaintiff 
brings  error.     Reversed. 

D.  Tucker  Brooke,  for  plaintiff  in  enac. 
Walke  &  Old,  for  defendant  In  error. 

WHITTLE,  J.  This  action  was  brought 
by  tbe  plaintiff  In  error  against  the  defend- 
ant in  error  to  recover  damages  for  an  alleged 
malicious  prosecution,  charging  the  plaintiff, 
as  agent,  at  Norfolk,  Va.,  of  the  Fidelity  & 
Casualty  Insurance  Company  of  New  York, 
with  the  embezzlement  of  certain  moneys,  the 
property  of  his  principal. 

There  was  a  verdict  for  the  defendant 
which  the  plaintiff  moved  the  court  to  set 
aside  upon  the  ground  that  it  was  contrary  to 
the  law  and  evidence,  and  also  for  misdirec- 
tion of  the  Jury  by  the  court 

Both  motions  were  overruled,  and  the  plain- 
tiff excepted. 

The  view  taken  by  this  court  of  the  ques- 
tions involved  renders  it  necessary  to  con- 
sider only  the  last  assignment  of  error. 

At  the  trial,  after  a  number  of  instructions 
had  been  given  to  which  no  exception  was 
taken,  the  court,  on  motion  of  the  defendant, 
and  over  the  objection  of  the  plaintiff,  in- 
structed the  Jury  as  follows: 

"The  court  Instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  tbe  Fidelity 
&  Deposit  Company  (the  defendant)  was  noti- 
fied In  writing  by  the  Fidelity  &  Casualty 
Company  on  April  21,  1898,  that  the  plaintiff, 
imder  bond  No.  28,701,  was  short  in  his  ac- 
counts to  that  company,  and  that  it  would 
acnd  to  the  Fidelity  &  Deposit  Company  a 
detailed  statement  as  soon  as  possible,  and 
that  the  bond  No.  28,701  was  the  bond  on 
which  the  Fidelity  ft  Deposit  Company  was 
surety  for  the  plaintiff,  and  that  on  April  28, 
1898,  the  Fidelity  &  Casualty  Company  did 
send  a  detailed  or  itemized  statement  of  its 
claim,  showing  the  date  and  number  of  each 
policy,  the  name  of  the  assured,  and  the  pre- 
mium misappropriated,  or  alleged  to  be  mis- 
appropriated, making  a  total  shortage,  ol  ■ 
total  shortage  as  alleged,  of  $1,474.12,  a«4 
that  the  Fidelity  and  Deposit  Company  oa 
AprU  29,  1808,  replied  as  follows: 

"  'We  are  In  receipt  of  your  letter  of  April 
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28th,  Inclosing  to  tis  what  purports  to  be  an 
Itemized  statement  of  an  alleged  shortage  In 
the  accoants  of  Jas.  T.  Boush,  bonded  by  us 
nnder  our  form  D,  28,701. 

"  'We  return  this  statement  herewith,  and 
would  ask  yon.  In  accordance  with  the  terms 
of  our  said  bond,  to  have  the  proper  officer  of 
your  company  make  affidavit  to  the  statement 
In  the  following  manner,  viz.;  That  the  an- 
nexed statement  is  true  and  correct  in  every 
respect,  and  that  the  moneys  represented  by 
the  several  Items  were  collected  from  the 
respective  persons  upon  the  respective  dates, 
and  were  misappropriated  by  the  said  Boush 
to  his  own  use,  and  not  paid  over  or  accounted 
for  by  him.  notwithstanding  due  and  legal 
demand  had  been  made  upon  him  by  the  said 
Fidelity  and  Casualty  Co.'s  authorized  officer. 

"  'As  soon  as  the  affidavit  is  completed,— 
please  return  the  statement,  with  the  afflda- 
vit  attached,  to  this  office,  and  we  will  take 
np  same,  through  the  proper  channel,  for  in- 
vestigation.' 

"And  that  on  May  3,  1898,  the  Fidelity  & 
Casualty  Company  replied  to  the  Fidelity  & 
Deposit  Company,  returning  the  itemized 
statement,  verified  by  one  of  the  officers  of 
said  company,  In  accordance  with  the  request 
of  the  Fidelity  &  Deposit  Company,  and  that 
upon  further  inquiry  or  Investigation  made 
by  the  said  Fidelity  &  Deposit  Company  the 
said  amount  of  $1,474.12  for  premiums  col- 
lected by  the  plaintiff  for  January,  February, 
and  March,  1898,  was  confirmed,  and  that  at 
the  time  of  the  prosecution  the  time  which 
had  been  allowed  by  the  Fidelity  &  Casualty 
Company  to  the  said  plaintiff  on  the  payment 
of  the  premiums  collected  by  him  had  ex- 
pired, as  to  an  amount  of  the  said  sum  of 
91,474.12  ar  great  or  greater  than  the  amount 
of  $384.34  charged  in  the  warrant,  and  upon 
which  the  prosecution  was  based,— then  the 
said  Fidelity  &  Deposit  Company  had  prob- 
able cause  for  believing  the  plaintiff  guilty  of 
the  charge  made  against  him  in  the  prosecu- 
tion, and  is  not  liable  to  the  said  plaintiff  in 
this  action." 

Whereupon  "counsel  for  plaintiff  asked  the 
court  whether,  in  view  of  the  granting  of  said 
instruction,  counsel  for  the  plaintiff  might 
argue  to  the  jury  any  other  facts  not  recited 
In  the  said  instruction  as  to  which  there 
was  testimony  before  the  Jury  as  showing 
want  of  probable  cause,  and  especially 
whether  he  might  argue  to  the  Jury  to 
show  want  of  probable  cause  for  said  prose- 
cution; the  testimony  tending  to  show  that 
a  credit  had  been  given  by  the  Fidelity  & 
Casualty  Company  of  New  York  to  the  plain- 
tiff of  90  days  upon  premiums  be  might  col- 
lect for  the  said  company,  and  that  when  the 
warrant  for  the  arrest  of  the  said  Jas.  T. 
Boush  upon  the  charge  of  embezzlement  in 
the  declaration  mentioned  was  about  to  be 
Issued  by  the  police  justice  at  the  Instance 
and  upon  the  Information  of  the  said  de- 
fendant by  W.  B.  Lyons,  its  agent,  a  qnes- 
tion  of  a  00-day  credit  arose,  and  the  said 


police  Justice  asked  the  said  W.  B.  Lyona 
if  he  had  not  better  see  his  counsel.  To 
which  said  question  of  counsel  the  court  re- 
plied that  the  meaning  of  the  instruction 
aforesaid  was  that  the  facts  therein  recit- 
ed, if  they  were  true,  constituted  probable 
cause  on  the  part  of  the  defendant  for  In- 
stltutlug  the  said  prosecution,  irrespective  of 
the  existence,  if  they  did  exist,  of  the  facts 
alluded  to  by  counsel  for  the  plaintiff  in 
formulating  his  said  question  to  the  court, 
and  that  the  said  counsel  could  not  argue 
to  the  Jury  that  the  existence  of  those  facts 
constituted  want  of  probable  cause  for  the 
prosecution,  if  the  facts  stated  In  the  said 
instruction  were  proved." 

The  question  of  probable  cause  embraces  a 
mixed  proposition  of  law  and  fact  Whether 
the  evidence  relied  on,  if  true,  establishes 
facts  which  amount  to  probable  cause,  Is  a 
question  of  law  for  the  court;  but  whether 
such  evidence  is  true  Is  a  question  of  fact, 
for  the  Jury.  It  is  permissible,  therefore, 
for  a  court  to  Instruct  the  Jury  that  certain 
facts  and  circumstances.  If  they  exist,  are 
sufficient  to  constitute  probable  cause.  But 
it  is  not  permissible  for  a  court  to  submit 
the  question  of  the  existence  or  nonexist- 
ence of  such  facts  and  circumstances  to  the 
Jury,  either  upon  a  partial  enumeration  of 
them,  or  upon  a  part  only  of  the  evidence 
relevant  to  that  Issue. 

To  Illustrate,  an  instruction  which  tells 
the  Jury  that  certain  evidence  adduced  by 
the  defendant,  If  true,  establishes  fact's  and 
circumstances  which  amount  to  probable 
cause,  omitting  other  material  elements  en- 
tering into  that  question,  and  Ignoring  the 
countervailing  evidence  of  the  plaintiff  rele- 
vant to  that  issue,  is  erroneous.  The  propo- 
sition is  obvious,  and  does  not  require  elab- 
oration. Such  an  instruction  comes  within 
the  proscription  of  that  line  of  decisions 
which  hold  that  an  instruction  must  not  call 
special  attention  to  a  part  only  of  the  evi- 
dence, and  the  fact  which  it  tends  to  prove, 
and  disregard  other  evidence  relevant  to  the 
matter  In  Issue.  Railroad  Co.  v.  Joyner's 
Adm'r,  92  Va.  354,  23  S.  B.  773;  Hansbrough 
V.  Neal,  94  Va.  722,  27  S.  B.  593;  Montgom- 
ery's Case,  98  Va.  852,  87  S.  B.  1. 

There  was  evidence  tending  to  show  that 
the  defendant,  before  the  institution  of  the 
prosecution  against  the  plaintiff,  knew  of  the 
existence  of  a  convention  between  the  Fi- 
delity &  Casualty  Insurance  Company  of 
New  York  and  the  plaintiff  by  which  the  re- 
lations between  them,  in  respect  to  the  prem- 
iums alleged  to  have  been  embezzled,  were 
changed  from  those  of  principal  and  agent 
to  those  of  creditor  and  debtor;  and  that 
circumstance  bad  an  Important  bearing  upon 
the  question  of  probable  cause,  and  ought  not 
to  have  been  excluded  from  the  instruction, 
and  (with  the  evidence  tending  to  establish 
lt>  from  the  consideration  of  the  Jury. 

In  an  action  for  malicious  prosecution  the 
burden  rests  upon  the  plaintiff  to  prove  atBr- 
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matlyely  the  absence  of  firobable  cause,— 
a  burden  impossible  to  be  borne  unless  the 
court  takes  cognizance  of  plalntUTs  theory 
of  that  qnestlon,  If  material,  aAd  the  jury  are 
permitted  to  consider  the  evidence  upon 
which  it  Is.  based. 

The  instruction  complained  of,  regarded,  as 
it  must  be,  in  the  light  of  the  interpretation 
and  subject  to  the  limitations  placed  upon 
It  by  the  trial  court  violates  the  principles 
referred  to,  and  Is  therefore  erroneous. 

As  a  new  trial  has  to  be  awarded,  no  opin- 
ion Is  expressed  as  to  the  w^ht  of  the  evi- 
dence. 

The  Judgment  complained  of  will  be  re- 
versed and  annulled,  the  verdict  of  the  Jury 
set  aside  and  the  case  remanded  for  a  new 
trial  to  be  had  not  in  conflict  with  the  views 
herein  expressed. 

BUCHANAN,  J.,  absent 


aOO  Va.  719) 

CONSUMERS'  ICB  CO.  T.  JENNINGS. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec.  4, 
1902.) 

WHtTTEN  CONTRACTS  —  INTBRLINBATION  — 
BURDKN  OF  PROOF— FLBADINO-SURPLUSAQB 
— TRIALr-EXCLUSION  OF  ANSWERED  QUB8- 
TION— DAMAGBS— FROSPECTIVB    PROFITS. 

1.  Where  the  declaration  stated  that  plain- 
tiff sued  for  the  use  and  benefit  of  himself  as 
trustee,  and  the  action  was  based  on  a  written 
contract  between  plaintiff  and  defendant,  there 
was  no  variance  between  the  pleadings  and  the 
instruiaent  sued  on.  Inasmuch  as  the  statement 
that  suit  was  for  the  benefit  of  plaintiff  as 
trustee  was  surplusage. 

2.  Testimony  that  interlineations  In  a  writ- 
ten contract  were  made  before  it  was  signed 
and  delivered  is  sufficient  foundation  for  the 
tatroduction  of  the  writing  in  evidence. 

3.  Exceptions  to  refusal  to  allow  a  witness  to 
answer  certain  questions  cannot  be  considered 
where  it  does  not  appear  what  was  proposed  to 
be  shown  by  the  witness. 

4.  Where,  on  objection,  a  question  which  had 
been  answered  was  ruled  out,  but  It  did  not 
appear  from  the  bill  of  exceptions  that  the  an- 
swer was  ruled  out,  also,  the  answer  cannot  be 
considered  as  having  gone  to  the  jury;  the  rul- 
ing out  of  the  question  carrying  the  answer 
with  it 

5.  A  custom  of  trade  cannot  change  the  in- 
trinsic character  of  the  contract  of  parties  who 
are  ignorant  of  such  custom. 

.  6.  In  an  action  on  a  written  contract,  parol 
evidence  is  not  admissible  to  show  that  an 
entirely  different  contract  was  intended  by  the 
parties. 

7.  By  written  contract,  defendant  agreed  to 
furnish  plaintiff  ice,  and  plaintiff  agreed  that 
the  ice  was  to  be  sold  from  his  Ice  box,  and 
not  from  his  wagons  on  the  street  The  word 
"his"  was  Interlined.  The  court  Instructed  that 
any  material  alteration  after  delivery  would 
render  the  contract  void,  unless  subsequent- 
ly ratified;  that,  if  the  jury  believed  that  the 
alteration  was  made  before  delivery,  they  should 
find  for  plaintiff,  but  if  after  delivery,  for  de- 
fendant. The  charge  further  stated  that  If 
the  word  "his"  was  interlined  before  delivery, 
the  plaintiff  had  a  right,  under  the  contract, 
to  sell  ice  to  auy  one,  though  he  might  expect 
the  purchasers  to  peddle  the  ice  from  their  own 
wagons.  Held,  that  the  Instructions  were  cor- 
rect 


8.1>efa>dant  agreed  to  sen  plaintiff  Ice,  and 
plaintiff  contracted  with  others  to  sell  the  ice 
to  them  at  a  profit.  Plaintiff  sued  for  de- 
fendant's failure  to  deliver  the  ice.  The  pro- 
spective purchasers  from  plaintiff  testified  as  to 
the  amount  of  ice  they  cQuld  expect,  from  their 
past  experience,  to  dispose  of.     Heid,  that  the 

Slaintiff  8  loss  of  profits  was  shown  with  suf- 
dent  certainty  to  afford  a  basis  for  damages. 
9.  In  an  action  on  a  written  contract,  where 
it  was  a  vital  question  whether  or  not  a  certain 
interlineation,  materially  altering  the  contract 
in  plaintiff's  favor,  was  made  before  or  after 
signing  and  delivery,  the  burden  of  proof  was 
on  plamtiff  to  show,  by  a  preponderance  of  the 
evidence,  that  alterations  were  made  before  the 
signing  and  delivery. 

Error  to  law  and  equity  court  of  the  city 
of  Kicbmond. 

Action  by  R.  T.  Jennings  against  the  Con- 
sumers' Ice  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

Henry  B.  &  Jno.  G.  Pollard,  for  plaintiff 
in  error.  A.  B.  Dickenson  and  C.  Y.  Mere- 
dith, for  defendant  in  error. 

HARRISON,  J.  This  suit  was  Instituted 
by  B.  T.  Jennings,  suing  for  the  benefit  and 
at  the  risk  and  cost  of  htmself,  as  trustee, 
against  the  Consumers'  Ice  Company,  to  re- 
cover damages  for  a  breach  of  the  following 
contract  dated  April  3,  1000: 

"I  hereby  agree  to  furnish  Mr.  B.  T.  Jen- 
nings what  Ice  he  needs,  at  $5.00  per.  ton 
of  2,000  pounds,  In  quantities  of  one  ton  or 
more,  one  year  from  the  above  date.  The 
said  ice  Is  to  be  sold  from  his  Ice  box,  and 
not  from  his  wagons  on  the  street  Jos.  S. 
Montgomery,  for  Consumers'  Ice  Company." 

Two  of  the  words  appearing  tn  this  con- 
tract were  interlined,  via.,  the  word  "ice," 
the  eleventh  word  in  the  contract  and  the 
word  "his,"  Immediately  preceding  the  word 
"wagons,"  in  the  last  line  of  the  contract 
The  result  of  the  trial  was  a  verdict  and 
Judgment  for  $1,500  In  favor  of  the  plaintiff, 
to  which  Judgment  a  writ  of  error  was 
awarded,  bringing  the  case,  for  review,  to 
this  court 

The  demurrer  to  the  declaration  was  prop- 
erly overruled.  The  contention  made  in  Its 
support  la  that  the  suit  should  have  been 
brought  in  the  name  of  R.  T.  Jennings  alone, 
and  not  in  his  name  for  the  benefit  of  him- 
self as  trustee;  that  R.  T.  Jennings,  trustee, 
being  the  beneficial  plaintiff,  and  the  con- 
tract of  which  profert  Is  made  being  with  R. 
T.  Jennings,  constitutes  a  fatal  variance  be- 
tween the  declaration  and  the  instrument 
sued  on. 

The  beneficial  interest  under  the  contract 
was  vested  in  R.  T.  Jennings  as  trustee,  and, 
as  such  trustee,  he  was  the  real  plaintiff  in 
the  suit  The  contract  being  with  R.  T. 
Jennings,  in  him  was  vested  the  legal  title 
to  the  benefit  of  the  contract;  and  there- 
fore the  suit  was  properly  brought  in  bis 
name,  for  the  use  of  the  beneficial  plaintiff. 

ft.  8e«  Alteration  of  Instmmmti,  voL  S,  Cant 
Die  I  M4. 
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The  dedaratloti  contains  a  foil  and  accurate 
description  of  the  contract  sued  on.  The  In- 
aertion  therein  of  the  clause  that  the  ault 
was  for  the  benefit  of  K.  T.  Jenniags,  trus- 
tee, was  not  necessary.  It  Is  no  part  of  the 
pleading,  and  therefore  cannot  be  objected 
to  as  a  variance.  Clarksons  y.  Doddridge, 
14  Grat.  42;  Faddeley's  Adm'r  t.  Williams' 
AdmT,  96  Va.  397,  31  S.  B.  515. 

In  the  latter  case,  Judge  Buchanan  says: 
"It  Is  usual,  when  an  action  is  brought  in 
the  name  of  one  person  for  the  benefit  of 
another,  to  state  that  fact  in  the  body  of 
the  declaration,  or  to  Indorse  it  thereon,  or 
on  the  writ.  It  Is  useful  and  convenient 
to  do  so,  to  give  notice  to  the  defendant  of 
the  rights  of  the  beneficial  plaintlS,  and  to 
enable  the  court  to  protect  him  by  Its  orders, 
but  this  is  not  necessary.  The  statement  is 
no  material  part  of  the  pleading.  The  cause 
of  action  Is  complete  without  it,  because  he 
Is  not  a  party  on  the  record." 

Objection  is  further  made  to  the  action  of 
the  court  In  allowing  the  introduction  of  the 
paper  without  sufllclent  evidence  to  remove 
the  suspicion  attaching  to  the  Interlineations 
therein. 

The  court  required  the  interlineations  to 
be  explained  by  the  plaintiff,  who  testified 
that  they  were  made  before  the  paper  was 
signed  and  delivered.  This  Is  usually  re- 
garded as  sufficient  foundaticm  for  the  In- 
troduction of  an  interlined  paper;  the  final 
issue,  where  the  time  of  interlineation  is  con- 
troverted, being  for  the  Jury. 

Bills  of  exception  Nos.  2  and  4,  whlch>  are 
taken  to  the  action  of  the  court  in  refusing 
to  allow  the  witness  Montgomery  to  answer 
certain  questions  propounded  by  the  defend- 
ant, cannot  be  considered,  because  what  was 
proposed  to  be  shown  by  the  witness  is  not 
given,  and  therefore  tUe  court  cannot  Judge 
of  Its  materiality.  Insurance  C!o.  v.  Pollard, 
94  Va.  146,  26  S.  B.  421,  36  L.  R.  A.  271, 
64  Am.  St.  Bep.  715;  Driver  v.  Hartman,  96 
Va.  518,  31  S.  E.  899. 

It  appears  from  bill  of  exceptions  No.  3 
that  the  witness  Montgomery,  Introduced  on 
behalf  of  the  defendant,  was  asked  the  fol- 
lowing question:  "You  say  you  have  known 
contracts  containing  clauses  similar  to  this  one, 
—'to  sell  from  ice  box.'  What  is  the  custom 
of  trade  as  to  their  understanding  of  that?" 
To  which  question  the  witness  answered  as 
follows:  "It  means  that  the  purchaser  may 
sell  ice  from  his  ice  box  only,  and  at  retail 
only,— say,  from  two  pounds  up  to  one  hun- 
dred pounds,— and  a  man  who  runs  an  ice 
box  is  never  supposed  to  use  more  than  a  ton 
a  day."  The  court  ruled  out  the  question, 
but  the  bill  of  exception  falls  to  show  that 
the  answer  was  ruled  out,  as  well,  and  It  is 
contended  that  the  answer  must  be  consid- 
ered as  having  gone  to  the  Jury.  This  is  a 
technical  view,  and  cannot  be  sustained. 
The  question  being  ruled  out,  the  answer 
went  with  it    The  Jury  could  hardly  be  pre- 


sumed to  have  consldwed  the  answer  to  a 
question  that  was  ruled  out  by  the  court  in 
its  presence. 

It  appe&rs  from  the  evidence  that  during 
the  month  of  March,  1900,  the  ice  companie:) 
of  Richmond  entered  into  an  agreement  not 
to  sell  ice  to  persons  who  would  peddle  the 
same  en  the  streets.  This  agreement  went 
into  effect  for  the  first  time  on  the  Ist  day 
of  April.  1900.  Prior  thereto  they  had  sold 
without  such  restriction  or  limitation.  The 
contract  sued  on  bears  date  April  3,  1900, 
leaving  but  one  intervening  day.  It  is  not 
lively  that  in  so  short  a  time  a  custom  of 
trade  would  spring  up,  and  become  so  gen- 
eral and  well  established  as  to  have  any  le- 
gal effect  upon  the  contract  under  considera- 
tion. But  apart  from  this,  a  custom  of  trade 
cannot  change  the  Intrinsic  character  of  the 
contract  of  the  parties,  who  are  ignorant  of 
such  custom.  Ferguson  v.  Oooch,  94  Va.  1. 
26  S.  E.  897,  40  L.  R.  A.  234.  In  the  case 
cited,  it  is  said  to  be  an  elementary  proposi- 
tion that  a  custom  of  trade  may  control  the 
mode  of  performance  of  a  contract,  but  can- 
not change  Its  intrinsic  character.  There  is 
no  evidence  that  the  plaintiff  knew  of  the 
custom  mentioned.  The  witness  Montgom- 
ery, who  signed  and  delivered  the  paper  on 
behalf  of  the  defendant,  does  not,  in  his  an- 
swer, say  that  there  was  such  a  custom  as 
that  suggested  by  tbe  question,  but  proceeds 
to  interpret  the  paper,  and  to  show  that  on 
entirely  different  contract  was  Intended  from 
that  which  was  reduced  to  writing- by  the 
parties  and  offered  in  evidence.  This  was 
not  permissible,  and  the  question  and  answer 
were  properly  ruled  out 

Bill  of  exception  No.  6  is  to  the  action  of 
the  court  in  giving  and  refusing  certain  in- 
structions. 

Two  Instructions  were  given  for  the  plain- 
tiff, marked,  respectively,  Nos.  1  and  4,  both 
of  which  were  objected  to  by  the  defendant 
No.  1  must  be  read  in  connection  with  In- 
struction "f,"  which  was  given  for  the  de- 
fendant These  two  instructions,  taken  to- 
gether, told  the  Jury  that  any  material  altera- 
tion in  the  terms  of  a  written  contract  after 
it  has  once  been  made  and  delivered,  will 
render  the  contract  void  as  to  any  party  who 
did  not  know  of  and  consent  to  the  altera- 
tion at  the  time  it  was  made,  unless  such 
person  has  in  some  manner  subsequently 
ratified  the  act;  that  they  must  determine 
from  the  evidence  whether  the  word  "his." 
interlined  in  the  contract  was  put  there  by 
J.  S.  Montgomery  before  the  plaintiff  finally 
accepted  the  contract  or  whether  such  inter- 
lineation was  made  after  the  paper  was  sign- 
ed by  the  defendant  and  without  his  knowl- 
edge or  consent;  that  if  they  believed  that 
the  interlineation  was  made  before  the  sign- 
ing and  delivery,  they  must  find  for  the 
plaintiff,  but  if  they  believed  it  was  made 
after  the  execution  and  delivery,  they  most 
find  for  the  defendant. 
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The  jury  are  fnrtbo:  told  tbat,  If  tbey  be- 
lieve  the  word  "his"  was  Interlined  before 
the  slgrnlng  and  delivety,  then,  under  the 
contract,  with  the  word  "his"  as  part  there- 
of, the  plaintiff  had  the  rlgbt  to  sell  Ice  to 
any  one  he  might  desire,  although  he  might 
l^now  and  expect  the  purchasers  to  peddle 
the  ice  from  their  own  wagons,  and  that  the 
defendant  was  not  justified,  because  the 
plntntiff  made  such  sales,  in  refusing  to  de- 
liver under  the  contract  such  Ice  as  the 
plaintiff  might  order,  and  that,  if  the  defend- 
ant did  refuse  to  deliver  any  more  ice  to  the 
plaintiff  because  he  sold  to  persona  who 
woold  peddle  the  same  from  their  wagons,  it 
was  a  breach  of  the  contract  by  the  defend- 
ant, and  they  must  find  for  the  plaintiff. 

Taking  the  language  of  the  contract,  and 
the  usual  and  ordinary  import  of  the  words 
used,  the  construction  given  by  the  lower 
court  appears  to  be  free  from  objection,  and 
there  was  no  errw  to  the  prejudlcer-of  the 
defendant  In  Instmctlon  No.  1  given  for  the 
plaintiff. 

Instruction  No.  4  for  the  plaintiff,  which 
is  objected  to,  and  instructions  "b,"  "c,"  and 
"d"  offered  by  the  defendant,  and  refused, 
are  all  addressed  to  the  measure  of  damages 
recoverable  in  the  event  the  Jury  should 
find  for  the  plaintiff.  It  appears  from  the 
evidence  that,  after  entering  into  the  con- 
tract hare  involved,  the  plaintiff  made  con- 
tracts with  several  parties  in  the  Ice  busi- 
ness to  sell  them  ice  at  a  profit  of  $1  per  ton 
on  its  cost  price,  as  fixed  by  the  contract 
Among  those  contracted  with  by  the  plain- 
tiff were  Ford,  Bnrley,  and  Crabbln,  each  of 
whom  agreed  to  take  ice  at  $6  per  ton.  In- 
struction No.  4  limits  the  recovery  to  the  loss 
sustained  by  the  failure  of  Jennings  to  fill 
his  contract  with  these  three  parties,  each  of 
whom  testified  to  the  amount  of  ice  which 
he  could  reasonably  expect,  from  his  past 
experience  in  the  Ice  business,  to  dispose  of. 
It  thus  appears  that  the  profits  were  certain, 
and  the  amount  thereof  a  matter  of  simple 
calculation. 

In  Grubb  v.  Burford,  98  Va.  553.  37  S  B. 
4,  It  Is  said  that:  "In  ascertaining  damages 
where  there  is  an  Interference  with  or  a 
withholding  of  property,  or  a  breach  of  con- 
tract the  gain  prevented,  if  provable,  may  be 
recovered.  Profits  which  are  the  difference 
between  the  agreed  price  of  something  con- 
tracted for,  and  its  ascertainable  value  or 
cost,  are  recoverable."  See  Iron  Co.  v.  Tea- 
ford.  96  Va.  372,  31  S.  B.  625;  and  Trigg  v. 
Clay,  88  Va.  330,  13  S.  B.  434,  29  Am.  St 
Hep.  723. 

In  the  light  of  these  «atboritics,  Instmc- 
tlon No.  4  correctly  stated  the  law  applica- 
ble to  the  case;  and  instructions  "b,"  "c," 
and  "d,"  which  told  the  jury.  In  varying 
form,  that  the  plaintiff  could  not  recover  as 
damages  any  profits  which  he  should  have 
receive  from  his  resale  of  the  ice  to  other 
parties,  were  properly  rejected. 

The  remaining  assignment  of  error  to  be 
42  8.B.-«e 


considered  is  the  action  of  the  court  In  re- 
fusing Instruction  "a"  asked  for  by  the  de 
fendant  and  modifying  instruction  "g." 

Instruction  "a"  was  as  follows:  "The 
court  instructs  the  jury  that  the  alteration 
on  the  face  of  the  instrument  offered  in  evi- 
dence by  the  plaintiff  detracts  from  its  cred- 
it and  makes  It  suspicious,  and  this  suspicion 
the  plaintiff  was  bound  to  remove  by  a  pre 
ponderance  of  evidence." 

The  modification  of  Instruction  "g"  was 
"that  there  is  no  extra  burden  on  the  plain- 
tiff to  show  that  the  contract  was  not  al- 
tered by  the  Insertion  of  the  words  'Ice'  and 
'his,'  for  on  that  question  the  burden  of 
proof  is  equal" 

The  contract  in  question  was  executed  and 
delivered  to  the  plaintiff  on  the  3d  day  of 
April,  1900,  and  remained  in  his  possession 
until  produced  on  the  trlaL  The  interlinea- 
tion of  the  word  "ice"  does  not  appear  to 
have  been  material,  but  the  interlineation  of 
the  word  "his"  changes  the  whole  meaning 
of  the  contract  Without  the  word  "his," 
the  plaintiff  was  limited  to  selling,  by  retail 
from  his  Ice  box.  With  the  word  "his"  in- 
terlined, he  was  only  excluded  from  selling 
from  his  own  wagons  on  the  street,  but  his 
right  to  sell  by  wholesale  to  other  wagons, 
to  be  peddled  on  the  street,  was  without  re- 
striction. It  was  therefore  a  vital  question 
whether  or  not  the  interlineation  of  the  word 
"his"  W8S  made  before  or  after  the  contract 
was  signed  and  delivered. 

The 'burden  is  always  upon  the  plaintiff 
to  make  out  his  case,  and  to  establish  by  a 
preponderance  of  evidence  every  fact  neces- 
sary to  a  recovery  by  Mm,  The  case  at  bar 
forms  no  exception  to  the  general  rule.  In 
the  case  of  an  altered  paper,  If  objected  to 
on  that  ground.  It  cannot  be  Introduced  at 
all  until  sufficient  foundation  therefor  has 
been  laid  to  satisfy  the  court  as  to  the  pro- 
priety of  letting  it  go  before  the  Jury.  As 
already  stated,  the  introduction  of  the  pa- 
per Is  usually  allowed  upon  the  statement  of 
the  plaintiff  that  the  interlineation  was  made 
before  it  was  signed  and  delivered.  But  this 
action  of  the  court  in  admitting  the  paper 
does  not  affect  or  shift  the  burden  of  proof 
when  the  fact  is  controverted,  and  there  is  a 
contest  before  the  Jury.  In  such  case  the 
burden  is  upon  the  party  having  possession 
of  the  instrument,  and  claiming  under  it,  to 
satisfy  the  Jury  by  a  preponderance  of  evi- 
dence that  the  alteration  was  made  under 
such  circumstances  as  not  to  affect  his  right 
to  recover.  Priest  v.  Whltacre,  78  Va.  151; 
Blgln  ▼.  HaU,  82  Va.  680;  Hodnett's  Adm'x 
V.  Pace's  Adm'r,  84  Va.  873,  6  8.  B.  217; 
Slater  v.  Moore,  86  Va.  26,  9  S.  B.  419.  In- 
struction "a"  asked  for  by  the  defendant 
should  have  been  given,  and  it  was  error  to 
make  the  addendum  mentioned  to  Instruc- 
tion "g."  Instruction  "e"  touching  the  same 
subject  asked  for  by  the  defendant  was 
properly  refused. 

For  the  error  In  refusing  instrnction  "a" 
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and  adding  to  instruction  "g,"  tbe  Judgment 
complained  of  must  be  reversed,  the  verdict 
set  aside,  and  tbe  cause  remanded  for  a  new 
triaL 

BUCHANAN,  X.  absent 


ilOO  Va.  749) 

IIUSIPHRBYS'  ADM'X  t.  VALLEY  R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec  4, 

1902.) 

RAILROADS  —  PERSONAL    INJURIES  —  PROXI- 
MATE CAUSE— EVIDENCE— STJFFICIBNCT. 

1.  Where  the  verdict  of  the  jury  in  favor  of 
plaiutiff  was  set  aside,  and  a  new  trial  granted, 
plaintiS  taking  a  bill  of  exceptions  to  such  ac- 
tion of  the  court,  and  on  tbe  second  trial  plain- 
tiff introduced  no  evidence,  and  judgment  was 
entered  agaiast  him,  a  writ  of  error  to  the  judg- 
ment raised  only  the  question  of  the  propriety 
of  tbe  setting  aside  of  the  first  verdict. 

2.  Regardless  of  whether  a  trespasser  on  a 
railroad  track  has  been  euilty  of  contributory 
negligence,  the  company  is  bound  to  do  all  It 
consistently  can.  after  discovering  hia  peril,  to 
avoid   injuring  him. 

3.  A  railroad  engineer  has  a  right  to  presume, 
mitil  tbe  contrary  is  indicated,  that  a  pedes- 
trian on  the  track  will  take  the  ordinary  pre- 
caations  for  his  own  safety. 

4.  Plaintiff's  intestate  negligently  attempted 
to  walk  upon  and  across  a  railroad  track,  with 
full  knowledge  that  a  train  was  approaching. 
There  was  nothing  in  his  appearance  to  indi- 
cate to  the  engineer  that  he  would  not  take 
due  precautions  for  his  safety,  and,  as  soon  as 
tbe  engineer  discovered  that  he  was  likely  to  be 
in  danger  he  reversed  the  enpne,  sanded  the 
track,  and  put  on  full  air.  Be  testified  that 
be  could  not  do  all  these  things,  and  at  the 
same  time  sound  tbe  alarm  whistle,  and  that 
the  means  he  took  were  far  better  calculated  to 
save  the  deceased  than  to  have  sounded  the 
whistle,  though  on  this  point  there  was  some 
dispute.  Held,  that  there  was  nothing  in  tbe 
evidence  to  warrant  a  conclusion  that  tbe  en- 
gineer, after  discovering  the  peril  of  deceased, 
negligently  failed  to  do  all  be  could  to  avoid  the 
accident  which  followed. 

Error  to  circuit  court,  Augusta  county. 

Action  by  Emma  J.  Humphreys,  as  admin- 
istratrix, against  the  Valley  Railroad  Com- 
pany. Judgment  In  favor  of  defendant  and 
plaintiff  brings  error.    Affirmed. 

Curry  &  Glenn  and  A.  C.  Braxton,  for 
plaintiff  in  error.  J..  J.  L.  &  R.  Eaumgard- 
ner,  for  defendant  In  error. 

CARDWELL,  J.  Emma  J.  Humphreys, 
administratrix,  brought  her  action  in  tbe  cir- 
cuit court  of  Augusta  county  against  the 
Valley  Railroad  Company  for  the  recovery  of 
damages  by  reason  of  the  death  of  her  in- 
testate, William  A.  Humphreys,  which  she 
alleges  was  caused  by  the  negligence  of  th« 
defendant  company. 

At  the  November  term,  1900,  the  case  was 
tried  by  a  Jury,  wbleb  rendered  a  verdict  in 
favor  of  tbe  plaintiff  for  $4,600,  and  upon 
motion  of  the  defendant  tbe  verdict  was  set 
aside,  as  being  contrary  to  tbe  law  and  the 
evidence.  At  tbe  May  term,  1901,  tbe  case 
was  again  tried,  and,  no  evidence  being  of- 
teied  by  tbe  plaintiff,  a  verdict  was  rendered 


In  favor  of  tbe  dtfendant  npon  wUeb  ttie 
court  entered  Judgment  At  the  first  trial 
tbe  plaintiff  took  only  one  bill  of  exceptions, 
and  that  was  to  tbe  action  of  the  court  in 
setting  aside  tbe  verdict  and  awarding  a  new 
trial.  Therefore  tbe  only  question  for  our 
consideration  now  is  the  propriety  of  the 
court's  action  In  setting  aside  the  first  ver- 
dict Marshall's  Adm'x  v.  RaUroad  Co.,  99 
Va.  798,  34  S.  E.  455;  Chapman  v.  Invest- 
ment Co.,  06  Va.  177,  31  8.  E  74. 

The  deceased  was  a  man  67  yean  of  age, 
active,  energetic.  In  good  health,  of  ordinary 
intelligence,  in  possession  of  the  senses  of 
sight  and  heaiing,— "a  little  deaf,  but  could 
hear  an  ordinary  conversation."  For  three 
years  prior  to  tbe  accident  out  of  which  this 
suit  arises,  and  which  resulted  hi  Injuries  to 
him  from  which  be  died  in  a  few  days,  the 
deceased  had  lived  within  about  300  yards 
of  the  place  where  tbe  accident  occurred.  In 
full  view  of  tbe  railroad  and  of  the  anr- 
roundings  of  tbe  place  of  tbe  acddmt 

The  train  which  struck  the  deceased  was 
a  scheduled  freight  train  with  paasengo: 
coach  attached,  made  up  with  the  engine 
and  tender,  12  loaded  cars,  1  empty,  and  the 
passenger  coach,  and  reached  Verona  station, 
where  the  accident  occurred,  about  15  min- 
utes behind  Its  scheduled  time.  On  the  aft- 
ernoon of  the  day  of  the  accident  October  17, 
1896,  a  bright  clear  day,  the  deceased  left 
Staunton,  and  drove  in  an  open  one-horse 
surrey,  with  bis  wife,  along  the  Valley  turn- 
pike, which  for  a  considerable  distance  south 
and  towards  Staunton  from  Verona  station 
is  near  to,  and  nearly  parallel  with,  the  Val- 
ley Railroad.  On  reaching  tbe  point  where 
the  road  npon  which  the  dwelling  of  the  de- 
ceased is  situated,  and  which  crosses  the 
railroad  at  Verona  station,  intersects  the 
turnpike,  be  turned  Into  the  road  leading  to 
bis  dwelling.  From  tbe  point  where  tbe 
turnpike  and  tbe  road  from  tbe  turnpike  to 
decedent's  dwellUtg  Intersect  tbe  Valley  Rail- 
road is  In  plain  view,  and  the  view  of  It  is 
unobstructed  from  every  point  on  tbe  road 
into  which  tbe  deceased  turned,  from  its  In- 
tersection with  tbe  turnpike  to  its  Intersec- 
tion with  the  rtiilrond,  except  a  partial  ob- 
struction for  a  short  distance  by  a  bouse 
standing  on  the  comer  at  tbe  intersection, 
and  a  small  stable  near  tbe  railroad.  The 
deceased  drove  from  tbe  turnpike  across  the 
railroad,  stopped  Just  beyond  or  east  of  the 
railroad  ti'ack  at  a  point  where  the  rear  end 
of  his  surrey  was  about  18  feet  from  the 
center  of  the  railroad  track.  While  be  was 
driving  from  tbe  turnpike  to  tbe  railroad 
crossing,  William  Harris,  In  a  two-horse 
wagon,  was  driving  tbe  same  road,  meeting 
him,  and  In  plain  view  of  him.  "whipping 
bis  horses  crossing  the  track."  Harris  stop- 
ped Immediately  at  the  comer  of  tbe  depot 
very  near  the  track  and  tbe  crossing,  and 
Just  as  he  "stopped  and  was  tying  his  lines 
In  order  to  get  out  and  stand  at  bis  horses' 
heads,"  the  deceased  drove  by  towards  the 
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railroad,  "hnrryUtg  his  bone  np."  At  that 
time  the  train  was  approaching  In  full  Tlew 
of  HarrlB,  and  neceBsarlly  bo  to  the  deceased 
If  be  looked  at  all  for  an  approaching  train. 
After  stopping  on  the  east  Bide  of  the  rail- 
road track,  18  feet  from  it,  as  stated,  the 
deceased  got  out  of  bis  surrey  on  the  right  or 
south  side,  in  the  direction  from  which  the 
train  was  approaching,  and,  according  to 
plalntlCTs  witnesses,  walked  back  to  the  rail- 
road track  at  a  point  a  few  feet  from  the 
crossing,  turned  down  the  track  toward  the 
depot,  walking  on  the  ends  of  the  ties  a  short 
distance,  and  then  stepped  over  inside  of 
the  track,  and,  after  taking  five  or  six  steps, 
was  struck  by  the  engine;  but,  according  to 
defendant's  witnesses,  after  getting  out  of 
his  surrey  to  the  right,  facing  the  approach- 
ing train,  the  deceased  walked  diagonally  to 
the  railroad  track,  as  if  he  was  going  direct- 
ly across  the  track  to  the  door  of  the  storo 
in  the  depot,  and  bad  gotten  but  one  foot  on 
the  track  when  be  was  st^ck  by  the  engine. 
The  distance  from  the  Burrey  to  where  de- 
ceased was  struck— the  nearest  diagonal 
route— is  about  60  feet,  and  from  the  cross- 
ing to  where  be  was  struck  is  about  45  feet 
When  he  got  upon  the  ends  of  the  ties  nearer 
tbe  crossing  (if  the  plalntUTs  view  that  be 
got  <m  tbe  railroad  at  that  point  be  correct), 
the  train  was  40  or  SO  yards,  only,  from  him. 
There  were  a  number  of  persons  at  and 
around  tbe  depot  when  tbe  accident  occur- 
red, and  all  of  them  saw  tbe  approaching 
train  for  some  distance  before  it  got  near  the 
crossing,  the  track  being  straight,  and  tbe 
▼lew  of  it  being  unobstructed  tot  700  or  800 
yards.  One  or  more  of  these  persons,  seeing 
his  danger,  threw  np  their  bands,  and  yelled 
to  deceased  to  warn  him  of  the  approach  of 
the  train.  His  wife,  whom  he  had  just  left 
seeing  that  he  was  continuing  on  tbe  rail- 
road track,  or  about  to  step  upon  it  in  front 
of  tbe  approaching  train,  attempted  to  warn 
him  of  his  peril  by  "screaming"  to  him,  but 
be  either  did  not  hear  or  see  any  of  these 
warnings,  or,  disregarding  them,  continued 
toward  the  store  door  In  the  depot  for  the 
purpose  of  getting  his  mail. 

With  the  exception  as  to  the  route  taken 
by  tbe  deceased  from  his  surrey  to  the  point 
at  which  he  was  struck  by  the  engine,  the 
foregoing  facts  are  not  controverted. 

Verona  station  was  not  a  regular  stopping 
point  for  tbe  train  in  question,  but  it  stopped 
there  only  on  signal  to  put  off  or  to  take  on 
passengers  or  freight;  and,  according  to 
the  evidence  given  by  all  of  the  defendant's 
employes  on  the  train,  the  whistle  was  blown 
at  the  whistling  post  a  few  hundred  yards 
south  of  the  station,  and  the  signal  for  stop- 
ping the  train  at  the  station,  given  by  the 
conductor  from  tbe  passenger  coach  through 
the  two  brakemen  on  tbe  train  and  the  fire- 
man to  the  englneman,  was  answered  by  two 
short  blasts  of  the  whistle;  and  this  la  cor- 
roborated by  other  witnesses  in  the  Tldnlty, 
Id  full  view  of  the  train,  and  but  «  short 


distance  away,  one  of  them  watching  the 
train  from  a  window.  On  the  other  hand, 
some  of  tbe  plaintUTs  witnesses  say  they 
did  not  bear  the  whistle,  while  others  say 
that  the  whistle  was  not  blown,  nor  was  tbe 
bell  rung. 

The  plaintiff,  the  wife  of  the  deceased, 
rested  ber  case  upon  her  own  evidence;  that 
of  her  daughter,  Mrs.  Dunsmore,  who  was 
about  900  yards  from  the  railroad,  and  one 
Faidley,  who  was  standing  at  the  store  door, 
facing  the  depot  platform. 

It  is  too  well  settled  to  require  citation  of 
authority  that,  if  tbe  proximate  cause  of  the 
plaintiff's  intestate's  death  was  his  own  neg- 
ligence concurring  with  the  negligence  of  the 
defendant  there  can  be  no  recovery;  and 
in  the  able  argument  of  her  case  here  It  is 
frankly  said:  "It  is  fully  conceded  by  the 
plaintiff  tliat  Humphreys  was  negligent  by 
being  on  the  track  without  looking  and  listen- 
ing for  the  train."  This  would  have  been 
true  if  the  deceased  had  been  struck  at  the 
crossing,  but  as  we  have  seen,  he  was  struck 
at  a  point  on  the  defendant's  track  where  he 
bad  no  right  to  be,  whether  he  got  on  the 
track  near  the  crossing  and  walked  down  it 
or  stepped  on  It  In  front  of  the  engine,  and 
was  ther«'  without  taking  any  precautions 
for  his  own  safety;  for  It  is  conclusively 
shown  that  If  be  bad  looked  or  listened  for 
an  approaching  train,  as  It  was  his  Imper- 
ative duty  to  do,  he  would  have  known  of 
the  approach  of  the  train  which  struck  blm 
in  ample  time  to  have  kept  out  of  all  danger 
of  being  struck  by  it.  He  was,  therefore,  a 
naked  trespasser;  and  the  defendant  not- 
withstanding It  may  have  failed  to  give  warn- 
ing of  the  approach  of  the  train,  owed  him 
no  duty,  save  and  except  to  do  all  that  could 
be  done,  consistently  with  its  higher  duty  to 
others,  to  save  him  from  the  consequences  of 
bis  own  negligent  act  after  his  peril  was  dis- 
covered, r^ardless  of  whether  he  was  guilty 
of  contributory  negligence  or  not  Railroad 
Co.  v.  Jo.  ;ier'8  Adm'r,  82  Va.  354,  23  S.  E. 
773,  and  authorities  cited.  See,  also,  Wood's 
Case,  88  Va.  156,  87  S.  E.  846,  and  authori- 
ties cited. 

In  considering  tbe  question  whether  or  not 
the  defendant  has  been  guilty  of  such  negli- 
gence, in  this  respect  as  to  render  it  liable 
for  damages,  it  is  to  be  borne  In  mind  that 
the  case  is  not  before  us  as  upon  a  demurrer 
to  evidence,  since  tbe  trial  Judge  set  aside 
the  verdict  and  some  latitude  must  be  al- 
lowed to  his  discretion.  It  is  also  true  tiiat 
the  verdict  of  the  jury  is  entitled  to  great  re- 
spect and  should  not  be  disturbed,  even  by 
the  trial  court  unless  plainly  against  tbe 
weight  of  evidence.  Marshall  t.  Bailroad  Co., 
supra. 

The  contributory  negligence  of  the  deceas- 
ed having  been  established,— in  fact  conceded, 
—the  burden  of  proof  was  immediately  placed 
upon  the  plaintiff  to  establish  that  the  de- 
fendant by  the  exercise  of  ordinary  care 
and  diligence,  could  have  avoided  injuring 


Digitized  by 


v^oogle 


884 


42  SODTHBASTEBN  RBPORTBB. 


{V». 


nlm  after  It  discovered  his  perIL  BaUway 
Co.  ▼.  Brace's  Adm'r,  97  Va.  93,  33  S.  B. 
548,  and  authorities  cited;  Railway  Co.  v. 
Lacey,  94  Va.  460,  26  S.  E.  834;  Railroad 
Co.  V.  Joyner,  supra. 

Very  shortly  after  the  deceased  left  his 
surrey,  he  was  concealed  from  the  view  of 
Mrs.  Dunsmore  by  a  pile  of  ties  on  the  side 
of  the  railroad,  and,  the  horse  to  the  surrey 
in  which  the  plaintiff  was  sitting  having 
taken  fright  at  the  train,  and  run  off,  Faidley 
is  the  only  witness  examined  for  the  plaintiff 
who  claims  to  have  seen  the  whole  occur- 
rence. 

Faidley,  a  stranger  in  that  locality,  by 
occupation  a  painter,  happened  to  be  In  the 
neighborhood  on  the  occasion  of  this  acci- 
dent, and  drove  to  Verona  station  In  a  bug- 
gy, hitched  at  the  back  porch  to  the  west 
of  the  railroad  track,  and  walked  through 
the  store  to  the  door  facing  the  railroad.  His 
statement  Is:  "I  seen  this  train  coming, 
but  In  the  first  place,  I  saw  the  old  man  get 
out  of  the  buggy,  come  behind  the  boggy,  be- 
tween the  buggy  and  the  track,  and  walk  to 
the  track,  and  step  on  the  track.  It  looked 
to  me  like  he  was  going  to  cross  over,  about 
three  feet  the  other  side  of  the  crane,  be- 
tween the  crane  and  the  crossing.  He  step- 
ped upon  the  end  of  the  ties,  walked  down 
about  even  with  the  crane,  I  suppose,  and 
stepped  over  inside  the  track,  half  bent  over, 
looking  down  neither  to  the  right  nor  to  the 
left;  and  I  seen  the  train  coming.  I  reckon 
*  *  *  it  was  40  or  50  yards  from  the  old 
man  when  he  stepped  upon  the  ties,— when 
he  first  stepped  upon  the  ties."  He  further 
says  that  Humphreys,  after  taking  three  or 
four  steps  upon  the  ties,  then  stepped  over  on 
the  Inside  of  the  rail,  the  east  rail,  "looked 
like  he  sorter  blundered,  walked  stiff;  that 
the  train  was  approaching  very  close  then, 
and,  after  taking  five  or  six  steps,  the  train 
struck  him;  and  that  be  [witness]  did  not 
think  that  Humphreys  was  In  any  danger 
when  the  train  was  40  yards  from  him,"— 
that  is,  when  he  stepped  upon  the  end  of  the 
ties,  about  3  feet  from  the  crane,  which  is 
28  feet  from  the  point  where  he  was  struck. 
So  that,  when  the  witness  thought  the  de- 
ceased was  in  any  danger,  the  train  was  nec- 
essarily nearer  to  him  than  40  yards,  run- 
ning on  a  downgrade  of  not  less  than  4  or 
5  feet  to  the  mile,  and  at  a  speed  of  at  least 
8  or  10  miles  per  honr,  according  to  the 
weight  of  the  evidence. 

The  englneman  in  charge  of  the  train, 
sliown  to  be  a  competent  and  efficient  em- 
ploy6,  npon  seeing  the  deceased  leave  his 
surrey  and  start  towards  the  track,  was  en- 
titled to  presume  that  he  was  a  person  of 
sound  mind,  in  possession  of  the  ordinary 
human  faculties,  would  exercise  reasonable 
care  and  prudence  in  avoiding  danger,  and 
would  not  get  on  the  track,  or  go  so  near 
to  it  as  to  be  in  danger  from  the  passing 
train,  without  looking  or  listening  to  see  that 
he  could  safely  do  so,  and,  if  actually  on 


the  track,  would  get  off  of  It  in  time  to  avoid 
injury.  He  (the  englneman)  was  entitled  to 
act  upon  this  presumption  until  it  became 
apparent  to  him,  as  a  man  exercising  ordi- 
nary prudence,  that  the  deceased  was  almut 
to  get  i^pon  the  track,  or  dangerously  near 
to  it,  or  would  keep  on  the  track,  without 
taking  the  precautions  required  of  bim  for  bis 
own  safety.  This  Is  conceded  to  be  the  gen- 
eral rule,  with  the  qualification  that,  "if 
there  is  anything  about  the  appearance  of 
the  person,  or  other  circumstances,  indicat- 
ing to  the  englneman  that  such  person  is  not 
conscious  of  the  danger,"  the  rule  does  not 
apply. 

While  this  qualification  is.  In  the  abstract 
proper,  there  Is  nothing  whatever  in  the  evi- 
dence to  show  that  the  appearance  of  the 
deceased  was  such  as  to  Indicate  to  the  'en- 
glneman that  he  was  not  conscious  of  hia 
danger.  Faidley  says  that  he  was  walking 
"tolerably  quick,"  or  "going  along  at  a  pretty 
good  lick."  True,^ome  of  the  witnesses  say 
that  "he  was  limping;  walking  all  bent  up 
with  his  head  down";  that  he  seemed  "to 
be  bewildered";  "it  looked  like  something 
was  vrrong";  and  that  the  railroad  hands 
who  were  at  the  depot  in  front  of  the  de- 
ceased waived  their  hands  an^  shouted  to 
htm.  But  none  of  them  say  that  these  things 
were  apparent  to  the  englneman.  These  wit- 
nesses being  within  a  short  distance  only  of 
the  deceased,  it  cannot  be  assumed  that  what 
was  apparent  to  them  was  also  apparent  to 
the  englneman  on  the  train.  Besides,  the 
throwing  up  of  hands  and  "shouting"  to  the 
deceased  necessarily  did  not  take  place  un- 
til it  was  apparent  to  the  witnesses  that  be 
was  in  danger,  and,  according  to  Faidley'a 
view,  he  was  in  no  danger  untU  the  train 
wbjS  near  to  him,— certainly  much  less  than 
40  yards;  and,  In  fact  to  use  the  witness' 
own  words,  "the  train  was  approaching  very 
close."  Therefore  these  circumstances  do  not 
wai  rant  the  application  of  the  qualification 
of  the  rule  of  law  Just  stated. 

With  the  view  of  stopping  the  train  at  the 
depot  to  put  off  passengers,  the  air  brakes 
had  already  been  applied,  and  the  speed  of 
the  train  reduced,  according  to  plalndfTs  wit- 
nesses, to  8  or  10  miles  per  hour. 

The  statement  of  the  englneman  is  ibat 
when  approaching  the  crossing,  he  realized 
that  the  deceased  was  getting  in  danger,  and 
reversed  his  engine,  put  the  air  on  full,  put 
sand  on  the  track,  and  gave  the  engine  steam 
to  resist  the  speed  of  the  train.  The  train 
was  on  a  downgrade,  and,  the  appliances  for 
stopping  it  having  been  put  in  use,  it  was 
drifting.  He  then  explains  that  the  air 
brakes  having  been  applied  for  the  stop  at 
the  depot  as  was  Intended,  the  emergency 
brake  could  not  be  applied  with  as  much 
effect;  that  he  could  not  reverse  his  engine, 
put  the  air  on  full,  and  sand  the  trac^  and 
at  the  same  time  sound  the  alarm  whistle. 
According  to  his  view,  the  means  he  used 
were  far  better  calculated  to  give  the  de- 
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ceaaed  a  chance  to  escape  Injury  than  Bound- 
ing the  alarm  whistle.  This  statement  of 
the  engineman  as  to  his  efforts  to  stop  the 
train  Is  corroborated  by  all  the  employes  on 
the  train.  The  only  variance  between  their 
statement  and  his  is,  the  fireman  says  that 
the  engine  was  reversed,  and  the  sand  put 
on  at  the  cattle  guard,  a  little  south  of  the 
crossing.  The  four  expert  enginemen  exam- 
ined, two  of  whom  were  called  by  the  plain- 
tiff, concur  in  stating,  in  substance  and  ef- 
fect, that,  after  it  became  apparent  that  the 
deceased  was,  or  likely  to  be,  In  danger,  it 
was  impossible  to  stop  the  train  before  it 
struck  him,  and  the  only  criticism  they  make 
of  the  action  of  the  engineman  was  his  fail- 
ure to  sound  the  alarm  whistle;  but  none 
of  them  undertake  to  say  that  that  would 
have  had  tlie  effect  of  causing  the  deceased 
to  ke^p  off  the  track,  or  to  get  off  if  he  was 
already  on  it  Some  of  them  dO'  say  that  it 
usually  has  that  effect,  but  this  is  entitled 
to  little  or  no  weight,  since  the  plaintifTs 
witness  Faldley,  who  saw  the  whole  occur- 
rence, says  "that,  if  he  [deceased]  could  have 
seen  at  all,  he  would  have  seen  the  train." 
Therefore  he  knew  the  train  was  coming; 
and  if  it  was  his  purpose,  as  would  seem 
to  have  been  the  case,  to  continue  on  the 
track  tutu  be  reached  the  point  where  he 
Intended  to  get  off,  or  to  cross  over  the  track 
before  the  train  reached  him,  it  is  not  at  all 
probable  that  the  alarm  whistle  would  have 
changed  his  purpose.  I 

The  statement  of  the  engineman.  corrobo- 
rated as  before  stated,  that  he  did  every- 
thing in  his  power  to  stop  the  train  when 
he  realized  that  the  deceased  was  in  danger, 
or  about  to  get  in  danger,  is  alone  controvert- 
ed by  the  statement  of  the  witness  Faldley, 
who  was  standing  at  the  store  door,  in  front 
of  which  deceased  was  struck,  watching  at 
the  same  time  the  deceased  and  the  train 
approaching,  directly  in  line  of  bis  vision; 
and  he  undertakes  to  say  that  the  engine 
was  not  reversed,  the  air  put  on,  nor  the 
track  sanded  until  deceased  was  struck.  In 
that  position  it  was  impos<slble  for  Faldley 
to  know  from  observation  what  was  being 
done  on  the  engine,  and  the  only  grounds 
upon  which  be  could  claim  to  be  an  exp«t 
were  that  years  ago,  before  air  brakes  were 
used  on  a  train  like  this,  he  worked  five 
years  as  brakeman  on  a  freight  train  and 
three  as  fireman.  Moreover,  circumstances 
to  which  he  and  others  testify  do  not  bear 
out  this  theory  of  his.  The  deceased  was 
•truck  in  front  of  the  store  door,  where  Paid- 
ley  was  standing,  and  carried  a  few  feet, 
only,  on  the  cowcatcher,  when  he  rolled  off 
to  the  right  Only  5  or  6  of  the  14  cars  in 
the  train  passed  Faidle^  before  the  train 
stopped;  and  when  it  stopped,  he,  as  well  as 
others,  walkec'  over  from  the  depot  platform 
on  the  narrow  platform  between  the  freight 
cars,  and  looked  down  at  deceased,  lying 
but  a  few  feet  nearer  the  engine  than  they 
were;   and,  although  the  train  was  to  stop 


to  put  off  passengers,  tiia  passengw  coach 
was  standing,  when  it  stopped,  south  of  the 
platform,  which  shows  unmistakably  that 
the  efforts  made  by  the  engineman  to  stop 
the  train  were  made  before  It  struck  de- 
ceased, notwithstanding  the  opinion  of  the 
witness  Faldley  to  the  cqntrary. 

It  is  claimed,  however,  that  defendant's 
witness,  Peters,  says  that  the  train  did  not 
stop  "a  bit  quicker  than  it  would  have  stopped 
anyhow";  that,  if  the  deceased  had  reached 
the  point  of  collision  "a  second  earlier  or  the 
train  a  second  later,"  the  accident  would  not 
have  happened.  Conceding  that  the  witness 
is  correctly  quoted,  what  he  says  is  to  be  in- 
terpreted in  the  light  of  all  that  he  says,  and 
it  Is  to  be  borne  in  mind  that  he  was  testi- 
fying from  the  point  of  view  of  himself  and 
eight  or  nine  other  witnesses,  that  the  de- 
ceased approached  the  track  diagonally  from 
his  surrey,  bent  on  crossing  It  before  the 
train  reached  him;  and  therefore  the  wit- 
ness meant  that.  If  the  deceased  bad  been 
a  second  earlier,  or  the  train  a  second  later, 
be  would  have  accomplished  his  purpose. 
What  the  witness  says  is  directly  opposed  to 
the  statement  of  the  witness  Faldley  that 
the  efforts  to  stop  the  train  were  made  after 
the  deceased  was  struck,  and  corroborates 
the  engineman  In  his  statement  that  he  was 
doing  all  be  could  to  stop  it 

In  no  view  that  can  be  taken,  even  of  the 
plaintifTs  evidence  alone,  aided  hy  Just  in- 
ferences to  be  drawn  therefrom,  can  it  be 
reasonably  claimed  that  the  deceased  should 
have  been  regarded  by  the  engineman  as 
being  in  a  position  of  danger,  until  he  stepped 
over  between  the  rails,  and  continued  to 
walk  down  the  track.  Then  the  train  was 
not  over  30  yards  from  him,  and,  according 
to  the  witness  Faldley,  claiming  experience 
in  such  matters,  it  required  SO  yards  by  sand- 
hig  the  track  to  stop  it 

Stress  is  laid  upon  the  statements  of  Bar- 
rett and  Denton,  expert  enginemen.  Intro- 
duced in  rebuttal  by  the  plaintiff,  as  to  what 
effect  upon  the  deceased  the  sounding  of  the 
whistle  would  have  had.  The  sum  and  sub- 
stance of  what  the  second-named  witness 
says  is  in  answer  to  the  question:  "In  your 
opinion,  if  the  whistle  had  been  sounded, 
what  would  have  been  the  result?"  and  his 
answer  is:  "Well,  sir,  I  could  not  say.  x 
am  no  prophet,  but  it  naturally  would  call 
the  man's  attention,  if  he  Is  not  deaf  and 
dumb,  and  would  cause  him  to  step  off  to 
one  side  or  the  other.  I  don't  know  what 
would  have  been  the  circumstances  in  this 
case.  That  is  a  very  natural  thing  to  sup- 
pose. That  is  what  the  whistle  is  there 
for." 

The  witness  Barrett,  after  stating  that  bis 
experience  had  been  that  when  a  person  was 
on  the  track,  and  the  whistle  was  sounded, 
he  would  Jump  to  one  side  of  the  track,  was 
asked:  "Do  you  think  that  on  that  occasion, 
under  those  circumstances.  If  the  whistle  had 
been  sounded,  the  man  would  have  Jumped 
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off?"  and  hla  answer  was:  "I  am  not  a 
prophet,  but  I  think  he  would."  It  is  mani- 
fest that  these  answers  of  the  witnesses  are 
predicated  upon  the  deceased  being  upon  the 
track,  and  not  knowing  of  the  approach  of 
the  train.  But,  as  we  have  seen,  all  the 
witnesses  agree  that  tiie  deceased  was  bound 
to  have  seen  the  train,  if  bis  thoughts  were 
not  fixed  upon  some  other  subject  than  that 
of  his  own  safety  or  the  danger  of  his  sur- 
rouodlng.  Faidley  says,  "If  be  could  bare 
heard  at  all,  he  would  have  heard  or  seen 
the  train."  And  again,  "U  he  conld  have 
seen  at  all,  he  could  have  seen  the  train." 

The  witness  Barrett  also  says:  "In  the 
case  that  gentleman  was  in  (I  mean  the  en- 
gineer), I  believe  he  did  everything  be  could 
to  stop.  I  believe  ttiat  he  gave  a  fair,  square 
statement,  and  that  be  did  everything  that 
he  could  do,  except  sounding  the  alarm  whis- 
tle." The  utmost  to  which  this  witness  goes 
as  to  whether  the  train  could  have  he&i 
stopped  before  it  reached  deceased  is  tliat  If 
the  train  at  the  crossing  was  going  at  4  <»' 
B  miles  an  hour,  and  the  engine  in  perfect 
condition,  "It  would  have  stopped  about 
where  it  struck  the  man,"  bnt,  "If  It  was  go- 
ing at  8  miles.  It  would  have  gone  much  far- 
ther." 

Prom  the  uncontradicted  proof  the  condn- 
sion  cannot  be  escaited  that  the  deceased 
knew  tbat  the  train  was  approaching,  and, 
under  these  circumstances,  even  if  the  ex- 
pert witnesses  had  said  that  the  sounding  of 
the  alarm  whistle  would  have  caused  him  to 
have  gotten  off  the  track,  it  would  have  been 
nothing  more  than  conjecture.  The  omission 
to  sound  the  alarm  whistle  does  not  consti- 
tute such  negligence  on  the  part  of  the  de- 
fendant as  to  Justify  a  recovery  in  this  case, 
unless  it  is  shown  tbat  such  omission  was 
the  proximate  cause  of  the  injury  complained 
of. 

"In  an  action  to  recover  damages  for  an 
Injury  inflicted  through  tha  negligence  of  the 
defendant  the  burden  is  on  the  plaintiff  to 
prove  the  negligence  alleged,  and  the  evi- 
dence must  show  more  than  a  mere  prob- 
ability of  negligence.  It  is  not  sufficient  that 
the  evidence  Is  consistent  equally  with  the 
existence  or  nonexistence  of  negligence. 
There  must  be  affirmative  and  preponderating 
proof  of  the  defendant's  negligence."  Ball- 
way  Co.  T.  Cromer's  Adm'r,  99  Va.  765,  40 
S.  E.  64.  In  that  case,  it  was  held  that  the 
trial  court  erred  in  refusing  an  instruction 
which  told  the  Jury  "that  the  burden  of  proof 
is  on  the  plaintiff  to  prove  negligence,  and 
that  the  proof  must  amount  to,  more  than  a 
probability  of  a  negligent  act;  tbat  the  ver- 
dict cannot  be  founded  upon  conjecture." 

In  Railroad  Co.  v.  Bruce's  Adm'r,  97  Va. 
92,  33  S.  E.  548,  Bruce,  the  deceased,  was 
a  licensee  walking  upon  the  track  of  the  de- 
fendant company,  and  it  was  contended,  as 
In  this  case,  tbat  the  failure  to  sound  the 
alarm  whistle  after  the  deceased  bad  been 
seen,  or  ought  to  bave  been  seen,  by  the  en- 


gineman  in  charge  of  the  train,  to  be  in  a 
perilous  position,  rendered  the  defendant  rom- 
pany  liable  in  damages;  but  the  contrary 
view  was  taken.  It  was  said  in  that  case 
that  the  deceased,  having  "neither  looked  nor 
listened  for  the  train,"  remained  "so  engross- 
ed In  thought  niMn  other  matters  tbat  be 
was  oblivious  of  what  was  going  on  aroond 
him,  and  that,  too,  when  he  had  needlessly 
placed  himself  in  a  position  of  danger  by 
walking  upon  the  railroad  track,  when  be 
could  Just  as  well  Iiave  walked  in  the  open 
space  by  it,  where  he  would  have  been  safe. 
The  track  Itself  warned  him  of  danger."  Be- 
ing "conversant  with  the  railroad  track  and 
its  surroundings,"  yet  'tpursulng  bis  Journey 
upon  the  railroad  track,  with  his  thoughts 
evidently  fixed  upon  some  other  snbject  than 
that  of  bis  own  safety  or  the  danger  of  Ills 
surroundings,"  he  so  contributed  to  his  injury 
as  to  preclude  a  recovery  therefor,  even  If 
there  was  negligence  on  the  part  of  the  de- 
fendant company. 

What  was  said  hi  that  case  applies  with 
equal  force  to  fbe  case  at  bar.  See,  also. 
Railway  Co.  v.  Wilson,  90  Va.  263,  18  S.  E. 
35;  Marks'  Adm'r  v.  Railroad  Co.,  88  Va. 
1,  13  S.  E.  299;  Hogan  v.  Tyler,  80  Va.  19, 
17  S.  E.  723. 

Upon  a  careful  consideration  of  the  evi- 
dence in  this  case,  the  conclusion  cannot  be 
escaped  that  the  deceased,  going  to  the  store 
in  the  depot  for  his  mail,  "walking  tolerably 
quick,"  or  "going  at  a  pretty  good  lick,"  as 
plaintiff's  witness  states  It,  knew  the  train 
was  coming,  and  Intended  to  get  off  the 
track  or  to  cross  It  before  the  train  reached 
him,  and  simply  made  a  miscalculation  as  to 
his  ability  to  accomplish  his  purpose;  and 
that  it  was  not  within  the  power  of  the  de- 
fendant's employes  to  avoid  Injury  to  Iilm 
after  bis  peril  was  discovered.  And  this  con- 
clusion must  inevitably  be  reached,  though 
there  Is  left  entirely  out  of  view  the  testi- 
mony of  a  number  of  witnesses  as  to  declara- 
tions made  by  the  deceased,  shortly  after 
be  was  injured,  to  the  effect  that  he  knew 
the  train  was  coming,  but  did  not  know  It 
was  so  near  to  him;  tbat  be  would  bave 
gotten  across  if  his  foot  bad  not  slipped,  etc.; 
and  also  the  statement  of  the  plaintiff  herself, 
made  that  evening  or  the  next  morning,  that 
she  begged  him  not  to  try  to  cross  the  track, 
or  not  to  go  upon  It.  She  does  not  deny  hav- 
ing made  such  a  statement,  but  attributes 
the  declaration  to  nervousness  or  excitement 
and  she  is  only  certain  tbat  she  did  not  urge 
her  husband  not  to  go  upon  the  track  wben 
approaching  it  In  his  surrey  from  the  west 
Her  statement  Is  that  after  she  got  home, 
she  said  tbat  she  tried  to  keep  Um  off  the 
track,  but  it  was  wben  be  was  going  back 
there  after  the  mail.  "I  tried  to  keep  him 
off  the  track  after  be  started  t>ack  to  go  after 
the  mail." 

The  deceased,  by  bis  own  negligence  and 
recklessness,  directly  and  proximately  con- 
tributed to  the  act  which  resulted  in  fels  death. 
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and  we  see  nothing  In  the  evidence  to  war- 
rant the  conclusion  that  the  employes  of  the 
defendant,  after  his  peril  was  discovered,  neg- 
ligently failed  to  do  all  that  could  be  done 
to  avoid  the  injury  to  him. 

It  follows  that  we  are  of  opinion  that  there 
Is  no  error  In  the  Judgment  of  the  circuit 
court,  and  It  Is  therefore  affirmed. 


031  N.  C.  426) 

RATLIFP  et  al.  t.  RATLIFF  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  S, 
1902.) 

ISSUKS  SOBMITTED  —  DEEDS  —  CONTRACTS  — 
RECORDS  —  PROBATE  —  DECLARATIONS-EX- 
.  CBPTIONS— HANDWRITING— EVIDENCE. 

1.  The  issues  sabmitted  to  the  jury  are  soffl- 
cient,  where  every  ^onnd  of  contention  can  be 
presented  by  appropriate  evidence  ou  them. 

2.  By  express  provision  of  Code,  8  12S1,  the 
registry  or  record  of  a  deed  or  other  Instrnmeat 
required  or  allowed  to  be  registered  or  recorded 
is  admissible  as  proof  of  it,  unless  by  a  rule  of 
court  ou  affidavit  the  party  entitled  to  posses- 
sion  of  the  original  shall  have  been  previously 
required  to  produce  the  original. 

3.  The  registry  ot  an  agreement  is  admissible 
as  proof  of  it,  though  it  does  not  appear  from 
the  registration  that  there  was  any  revenue 
stamp  on  it. 

4.  The  parties  and  subscribing  witnesses  to 
an  instrument  being  dead,  testimony  of  one  that 
he  was  well  acquainted  with  the  handwriting 
of  the  subscribing  witness,  and  had  had  numer- 
ous business  dealings  with  him,  and  that,  to  his 
best  knowledge  and  belief,  the  signature  was  in 
his  true  handwriting,  satisfies  Code,  S  1246  (10), 
providing  that  in  case  of  probate  of  an  instru- 
ment required  or  allowed  to  be  registered,  hav- 
ing a  subscribing  witness  who  ia  dead,  satisfac- 
tory proof  of  his  handwriting,  or  that  of  the 
maker,  when  there  is  no  subscribing  witness,  is 
sufflcieut  proof  to  allow  registration. 

5.  Declarations  of  a  grantee  in  possession  ot 
land  that  he  had  received  it  under  an  agreement 
to  hold  it  for  his  life,  it  then  to  go  to  certain 
others,  and  that  he  paid  nothing  for  It,  and 
had  declined  to  sell  It  because  of  this  trust, 
are  admissible  against  him  and  one  claiming 
Uirongh  a  voluntary  deed  from  him. 

6.  Exception  to  refusal  of  nonsuit  at  close  of 
plaintiff's  evidence  is  waived  by  defendant 
thereafter  introducing  evidence. 

7.  A  deed  having  been  pleaded  in  the  com- 
plaint and  admitted  in  the  answer,  and  the 
registration  admitted  in  evidence  without  sug- 
gestion of  incorrectness  therein,  or  rule  of  court 
to  produce  the  original,  the  original  is  properly 
rejected  as  irrelevant. 

8.  An  original  deed  being  irrelevant,  the  deed 
having  been  pleaded  in  the  complaint  and  admit- 
ted in  the  answer,  and  its  registration  admitted 
in  evidence,  oud  plaintiffs  refusing^  to  admit 
that  the  signature  of  the  witness  on  it  was  gen- 
uine, it  is  not  admissible,  that  defendants  may 
compare  with  it  the  siprnature  of  the  witness 
as  witness  to  an  agreement,  which  plaintiffs 
claim  is  a  forgery;  and  defendants  cannot 
have  the  deed  admitted  for  such  purpose  by  evi- 
dence that  the  probate  ordering  it  to  registra- 
tion was  in  the  handwriting  of  one  formerly 
judge  of  probate, 

9.  In  a  suit  by  deceased's  children  by  his  first 
wife  against  his  children  by  his  second  wife  to 
recover  laud  conveyed  by  him.  without  consid- 
eration, to  defendants, — plaintiffs'  contention  be- 
ing that  it  was  conveyed  to  deceased  In  trust 
to  hold  for  life,  and  then  for  plaintiffs,— evidence 
offered   by    defendants   that    after    deceased's 
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death  all  his  real^,  except  this  and  one  small 
tract,  was  allotted  to  his  wife  as  dower,  and 
deeds  expressed  ou  their  face  to  be  in  considera- 
tion of  love  and  affection,  executed  by  deceased 
and  wife  to  defendants,  are  irrelevant. 

10.  A  witness  may  testify  to  a  certain  signa- 
ture being  that  of  the  person  it  purported  to  be. 
though  he  was  not  acquainted  with  the  person's 
handwriting  till  four  years  after  the  signature 
was  made;  the  weight  of  his  testimony  being 
for  the  jury. 

11.  Declarations  of  one  in  his  own  favor,  tend- 
ing to  show  he  had  a  fee-simple  title  to  laud, 
are  inadmissible,  though  declarations  of  his  to 
the  contrary  had  been  admitted. 

12.  Testimony  of  witness  that  he  had  made 
statements  to  others  of  the  same  matters  tes- 
tified to  by  him  on  the  trial  was  competent  to 
corroborate  him. 

Appeal  from  superior  court,  Anson  comity; 
McNeill,  Judge. 

Action  by  W.  U.  Ratliff  and  others  against 
J.  H.  Ratliff  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Reversed. 

H.  H.  McLendon,  for  appellants.  J.  A. 
Lockhart,  Robinson  &  Caudle,  and  Bennett 
&  Bennett,  for  appellees. 

CLARK,  J.  There  Is  no  valid  objection 
to  the  issues,  as  every  ground  of  contention 
could  be  presented  by  appropriate  evidence 
upon  the  issues  submitted  by  the  court  Vat- 
terson  y.  Mills,  121  N.  C.  2G6,  28  S.  E.  3U«; 
Coley  V.  City  of  StatesvlUe,  121  N.  C.  815,  28 
S.  E.  482. 

There  was  no  error  In  admitting  the  rec- 
ords from  the  register  of  deeds  showing  the 
deed,  as  'there  recorded,  from  Home  and 
wife  to  Ratllfr,  dated  September  11,  1869, 
and  in  not  requiring  the  Introduction  of  the 
original  deed.  Code,  {  1251,  provides:  "The 
registry,  or  duly  certified  copy  of  the  record, 
of  any  deed,  power  of  attorney  or  other  In- 
strument required  or  allowed  to  be  registtaed, 
or  recorded,  may  be  given  in  evidence  In  any 
court,  and  shall  be  held  to  be  full  and  sulU- 
clent  evidence  of  such  deed,  power  of  attor- 
ney or  other  Instrument,  although  the  party 
offering  the  same  shall  be  entitled  to  the  pos- 
session of  the  original  and  shall  not  account 
for  the  non-production  thereof,  unless  by  a 
rule  or  order  of  the  cotut  made  upon  affida- 
vit suggesting  some  material  variance  from 
the  original  in  such  registry,  or  other  BUtU- 
cient  grounds,  such  party  shall  have  been 
previously  required  to  produce  the  original, 
in  which  case  the  same  shall  be  produced  or 
its  absence  duly  accounted  for,  according  to 
the  course  and  practice  of  the  courts."  Here 
there  was  no  affidavit,  nor  suggestion,  even, 
that  tha  registration  was  not  correct,  and  no 
rule  of  court  requiring  the  Introduction  of  the 
original  deed.  The  production  of  the  original 
at  the  trial  cannot  be  required  when  such 
rule  of  court  has  not  been  previously  ob- 
tained. Devereux  v.  McMahon,  108  N.  C. 
134.  12  8.  E.  002,  12  L,  R.  A.  205. 

TJbls  disposes,  also,  of  the  exception  to  the 
introduction  of  the  registration  of  the  agree- 
ment of  September  10,  1869,  if  the  probate 
Is  legaL    As  to  this,  the  defendants  except 
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on  tbe  grounds:  (1)  That  It  does  not  appear 
from  tne  registration  that  there  was  any  rev- 
enue stamp  on  said  agreement  This  need 
not  appear.  Halght  v.  Just,  64  N.  C.  739; 
Sellars  v.  Johnson,  65  N.  C.  104.  (2)  Ttat 
tbe  proof  of  the  handwriting  of  the  snb- 
scribing  witness  was  insufficient  This  in- 
strument was  not  recorded  till  March  22, 
1901.  It  appears  from  the  probate  that  the 
parties  and  tbe  subscribing  witnesses  were 
then  all  dead,  and  the  probating  witness 
testified  that  be  "was  well  acquainted  with 
the  handwriting  of  M.  V.  Home  [the  sub- 
scilblng  witness  to  said  agreement],  and  had 
numerous  business  dealings  with  him  during 
his  lifetime;  that  to  affiant's  best  knowledge 
and  belief,  the  signature  of  the  name  *M. 
V.  Home'  to  the  aforesaid  agreement  as 
witness  to  the  same,  is  In  said  Home's  tme 
handwriting,  and  no  one  else's."  This  is  a 
compliance  with  Code,  {  1246  (10). 
The  plaintiffs'  contention  is  that  the  above 
to  the  defendants'  father  was  a  volun- 
tary'^T^ged,  without  valuable  consideration, 
and  is  rottesJol^en  in  connection  with  said 
agreement  maBMicone  transaction,  and  that 
said  agreement  IsaftNAfknowIedgment  of  a 
trust  to  hold  said  land  fOT*>lKe,  and  then  for 
his  children  by  his  first  wlWjvWho  are  the 
plaintiffs,  which  first  wife  was  nlie  dauglTter 
of  the  grantor  In  said  deed.  The  gti^ntee  in 
1893  conveyed  the  land,  without  valuablK^con- 
slderation,  to  the  defendants,  bis  children  ^Byr 
his  second  wife,  and  has  since  died.  Tbe 
defendants  contend  that  the  agreement  was 
not  executed  by  their  father,  but  is  a 
forgery.  There  are  several  exceptions  (4  to 
8,  inclusive)  to  the  admission  of  evidence  that 
Watt  Katliff,  the  grantee  in  said  deed,  and 
alleged  signer  of  said  "agreement"  admitted 
that  be  had  received  the  land  under  an  agree- 
ment to  hold  for  his  life,  and  then  for  the 
land  to  go  to  the  plaintiffs,  his  children  by  tbe 
jflrst  wife;  that  he  paid  nothing  for  it  and 
had  declined  to  sell  it  because  of  this  trust 
upon  it  Those  exceptions  are  without  merit 
Tbe  rule  is  thus  stated  in  Shaffer  v.  Gaynor, 
117  N.  C.  24,  23  S.  B.  158:  "Declarations 
made  by  one  In  possession  of  land,  character- 
izing oc  explaining  his  claim  to  ownership, 
or  In  disparagement  of  his  own  title,  are 
competent,  not  only  as  evidence  against  the 
declarant  but  against  all  claiming  under 
him."  Tbe  evidence  of  these  witnesses  is 
of  a  'declaration  tending  to  disparage  and 
qualify  the  titie  of  Watt  Batilff  in  tbe  land, 
and  an  admission  of  a  trust  It  is  competent 
against  him,  and  against  the  defend^ts,  who 
claim  through  a  voluntary  deed  from  him. 
Nelson  r.  Whitfield,  82  N.  C.  51;  Roberts  v. 
Roberts,  Id.  32;  Melvin  v.  BuUard,  Id.  37; 
Yates  V.  Yates,  76  N.  C.  142;  1  GreenL  Ev. 
t  109. 

Tbe  ninth  exception,  for  refusal  of  nonsuit 
at  the  close  of  tbe  plaintiffs'  evidence,  is 
without  merit  both  because  there  was  evi- 
dence to  go  to  the  jury,  and  because  the  ex- 
ception is  waived  by  the  defendant  himself 


thereafter  Introducing  evidence.  Means  r, 
RaUroad  Co.,  128  N.  C.  428,  35  S.  E.  813; 
Parller  t.  RaUway  Co.,  129  N.  C.  263,  39  S. 
E.  961. 

Nor  did  the  coturt  err  (tenth  exception)  in 
refusing  defendants  leave  to  introduce  what 
they  claimed  was  the  original  deed  of  Sep- 
tember 11,   1869,   from   Home  and   wife  to 
Watt  Ratliff.    Evidence  is  irrelevant  even 
when  not  incompetent  onA  is  properly  re- 
jected, unless  it  tends  to  prove  some  contro- 
verted fact    Here  the  said  deed  of  Septem- 
ber 11,  1869,  had  been  pleaded  in  tbe  com- 
plaint  and  admitted   In   the   answer;    and, 
besides.  Its  registration  was  In  evidence  with- 
out any  suggestion  of  Incorrectness  therein, 
and  there  was  no  rule  of  court  to  produce 
the   original.    But  the  defendants   contend 
that   they  'wished   to   introduce   It   for  the 
purpose   of  comparing  the  handwriting  of 
Martin   V.   Home,   the   subscribing   witness 
thereto,  with  the  handwriting  of  M.  V.  Horde, 
the  subscribing  witness  to  the  alleged  agree- 
ment;  but  this  is  not  the  proper  method  to 
attack    the    genuineness    of    his    signature. 
That  should  be  done  by  the  evidence  of  wit- 
nesses who  are  familiar  with  his  handwrit- 
ing.   It  there  is  a  paper  In  evidence,  tbe  sig- 
nature to  which  Is  proved  or  admitted  to  be 
genuine,    another   signature   whose  genuine- 
ness is  in  issue  can  be  compared  with  it; 
but  here  this  paper  was  not  In  evidence,  and 
the  plaintiffs  refused  to  admit  that  It  was 
gwnuine.    Tunstall  v.  Cobb,  109  N.  C.  316, 
14  -i^.  E.  28,  and  cases  there  cited.    The  de- 
fenddmts  then  offered  to  prove  that  the  pro- 
bate ord(<>ring  said  paper  to  registration  was 
In  the  hamdwriting  of  James  M.  Covington, 
formerly  Jnc^e  of  probate   of  that  county. 
But  as  the  de>ed  was  Irrelevant  this  conld 
not  make  it  so,  aind  to  admit  it  for  the  pur- 
pose of  handwrltiit)g  would  add  to  tbe  con- 
troversy  the   disputei  ag  to   genuineness  of 
Covington's  handwrltftng.     All  this  has  been 
so  fully  discussed  in  Titastall  v.  Cobb,  supra, 
that  no  further  conslderaWn  is  needed. 

The  evidence  offered  by  \the  defendants  to 
show  that  after  Watt  RatlW's  death  all  bis 
realty,  except  this  and  one  ^all  tract  was 
allotted  to  his  widow  for  doWer,  was  prop- 
erly excluded  as  irrelevant,  as  w^  the  deeds, 
expressed  In  their  face  to  be  in  ^nslderatlon 
of  love  and  affection,  executed  b^  Watt  Rat- 
liff and  wife  to  the  defendants,  the  children 
of  tbe  second  marriage.  . 

Tbe  defendants  then  offered  to  ^love  tbe 
handwriting  of  Martin  V.  Home,  i^  sub- 
scribing witness  to  the  agreement,  bJ-Jo^n 
O.  McLaughlin,  the  clerk  of  the  court'.H* 
stated  that  he  did  not  know  tbe  handwrffC 
of  Home  in  1869,  but  became  familiar  w^, 
it  In  1873,  and  thence  up  to  his  death,  bU" 
did  not  know  It  prior  to  that  time.    The  do  '■ 
fendants  then  proposed  to  ask  the  witness  if  ^ 
the  name  "M.  V.  Home,"  purporting  to  be 
signed   to   the   agreement   dated    February 
10,  1869,  was  In  M.  V.  Home's  proper  hand- 
writing.   Tbe  plaintiffs  objected  to  his  testt- 
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tying  tmlees  he  could  state  that  he  was  ae- 
<inaliited  with  Martin  V.  Hornets  handwrlt- 
taig  at  that  time  (1868).  The  witness  stated 
that  he  did  not  know  what  his  handwriting 
was  at  that  time,  w;hereupon  the  evidence 
was  excluded,  and  the  defendants  excepted. 
In  this  there  was  error.  Keith  v.  Lothrop, 
10  Cusb.  453;  1  Oreenl.  Bv.  i  577;  Lawson, 
Exp.  By.  mle  47,  p;  332.  Th»e  was  no 
presumption  that  the  handwriting  had  so 
changed  from  18G9  to  18T3  as  to  be  unrecog- 
nizable. That  lapse  of  time  and  the  possibil- 
ity of  change  were  matters  for  the  considera- 
tion of  the  Jnry,  but  did  not  make  the  testi- 
mony Incompetent.  In  like  manner,  It  has 
been  held  that  the  greater  or  less  remote- 
ness of  time,  as  to  which  the  witness  was  ac- 
quainted with  the  character  of  one  Impeach- 
ed, was  a  matter  for  the  Jury,  not  for  the 
court  The  genuineness  of  the  agreement 
Is  a  vital  point  for  the  defense,  and  the  ex- 
clusion of  this  evidence  is  a  material  error, 
which  entitles  the  defendants  to  a  new  trial. 

There  are  several  exceptions  for  the  ex- 
eluBlon  of  instruments,  as  administration 
bonds,  constable  bonds,  and  the  like,  alleged 
to  be  signed  by  M.  V.  Home,  which  the  de- 
fendants wished  to  introduce  for  purposes  of 
comparison,  but  these  were  properly  exclud- 
ed. Tunstall  T.  Cobb,  supra;  State  t.  De 
Graff,  113  N.  C.  693,  18  8.  B.  507;  Jarvis  v. 
Vanderford,  116  N.  C.  147,  21  S.  B.  802;  Cobb 
v.  Edwards  117  N.  C.  244,  28  S.  B.  241; 
Stato  V.  Noe  119  N.  O.  849,  25  S.  B.  812. 

The  Judge  also  properly  excluded  evidence 
offered  to  show  declarations  of  Watt  RatUff 
In  his  own  favor,  tending  to  show  he  held  a 
fee-simpls  title.  Avent  v  Arrington,  105  N. 
C.  377,  IC  S.  E.  991 ;  Shaffer  v.  Gaynor,  su- 
prtf. 

The  testimony  of  George  BatUtf  that  he 
bad  made  statements  to  others  of  the  same 
matters  testified  to  by  him  on  the  trial  were 
competent  to  corroborate  him.  Burnett  v. 
Railway  Co.,  120  N.  C.  517,  26  S.  B.  819, 
where  the  numerous  cases  to  that  point  have 
been  collected:  and  there  have  been  several 
since. 

The  other  exceptions  are  either  covered  by 
what  we  have  herein  decided,  or  are  matters, 
Jlke  exceptions  to  the  charg^e,  which  may 
not  'arise  on  another^  trial. 

For  the  error  as  to  the  fourteenth  excep- 
tion, there  must  be  a  new  trial. 

FDRCHES,  0.  J.,  and  DOUGLAS,  J.,  con- 
cur In  this  opinion.  But  they  think  the  court 
erred  In  refusing  to  allow  the  Introduction  of 
the  original  deed. 


(131  N.  C.  404) 

CITY  OF  WINSTON  v.  TOWN  OF  SALBM. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 

1902.) 

TAXATION— PERSONAL  PROPERTY— SITUS- 
CONSTITUTIONAL    LAW. 

1.  Laws  1809,  c.  15,  §  14,  providing  that  all 
personal  property,  except  certain  classes,  shall 


be  listed  for  taxation  In  the  township  in  which 
the  person  charged  with  the  tax  resides,  and  the 
residence  of  a  corporation  or  partnership  shall 
be  deemed  to  be  in  the  township  iu  which  its 
principal  office  or  place  of  business  is  situated, 
does  not  contravene  Const  art.  8,  {  9,  requiring 
that  "nil  taxes  levied  by  any  county,  city,  town 
or  township,  shall  be  uniform  and  ad  valorem 
on  all  property  in  the  same";  this  not  restrict- 
ing the  legislature  from  prescribing  regulations 
as  to  the  situs  of  personal  property. 
Cook,  J.,  dissenting. 

Appeal  from  superior  court,  Forsyth  coun- 
ty;  Shaw,  Judge. 

Action  by  the  city  of  Winston  against  the 
town  of  Salem.  Judgment  for  defendant. 
Plaintiff  appeals.     Reversed. 

Watson,  Buxton  &  Watson,  for  appel- 
lant   A.  H.  EUer,  for  appellee. 


CLARK,  J.  The  Reynolds  Tobacco  Com- 
pany' (a  corporation)  and  Hanes  &  Co.  ta 
partnership)  are  tobacco  manufacturers,  each 
having  its  principal  office  and  factory  building 
in  Winston,  and  each  using  warehouses  Just 
across  the  street  in  Salem  (the  towns  being  di- 
vided only  by  a  street),  in  which  they  tempo- 
rarily store  leaf  tobacco,  as  bought  from  time 
to  time,  until  It  is  removed  to  the  factory  In 
Winston  for  manufacture.  The  question  !a 
whether  the  leaf  tobacco  thus  stored  on  June 
1, 1900,  was  taxable  In  Winston  or  Salem.  The 
said  parties  have  paid  the  taxes  thereon  in 
Winston,  under  an  agreement  that  said  taxes 
will  be  paid  over  by  said  city  to  the  town  of 
Salem  it  the  courts  shall  adjudge  that  the 
latter  Is  entitled  to  the  same.  If  this  ac- 
tion Is  properly  constituted  In  court,  which 
we  do  not  wish  to  be  understood  as  decid- 
ing, for  no  recovery  Is  asked  by  the  plain- 
tiff, who  has  the  fund  In  possession,  the 
question  Is  settled  In  favor  of  the  power  of 
taxation  of  said  tobacco  by  the  city  of 
Winston  by  the  very  terma  of  the  statute 
then  In  force.  Laws  1889,  c.  15.  Section  14 
thereof  provides  that:  "All  personal  proper- 
ty, except  such  shares  of  capital  stock  and 
other  propei-ty  as  are  directed  to  be  listed 
otherwise  In  this  act,  shall  be  listed  In  the 
township  In  which  the  person  so  charged 
resides  on  the  1st  day  of  June.  The  resi- 
dence of  a  corporation,  partnership  or  Joint 
stock  association  shall  be  deemed  to  be  in 
the  township  In  which  Its  principal  office  or 
place  of  business  Is  situated."  Const,  art. 
7,  S  9,  requires  that  "all  taxes  levied  by  any 
county,  city,  town  or  township,  shall  be  uni- 
form and  ad  valorem  upon  all  property  in 
the  same."  The  towns  of  Winston  and  Sa- 
lem are  In  the  same  township,  and  the  char- 
t^s  of  both,  in  conformity  to  the  above  con- 
stitutional provision,  grant  them  power  to 
levy  and  collect  taxes  upon  "all  real  and 
personal  property  within  its  corporate  lim- 
its." Prlv.  Laws  1881,  a  40,  §  41  (1),  and 
chapter  307,  S  50.  As  to  the  situs  of  realty 
there  can  be  no  doubt,  but  the  situs  of  per- 
sonalty for  purposes  of  taxation  from  time 
Immemorial  has  been  a  matter  for  the  hiw- 
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making  power,  wblcb  has  proTlded  different 
rales  for  different  kinds  of  personalty,  and 
baa  cbanged  them  from  time  to  time.  There 
Is  nothing  in  the  above-cited  section  of  the 
constitution  -which  indicates  an  intention  to 
restrict  legislation  as  to  the  situs  of  personal 
property,  which  at  common  law  always  fol- 
lowed the  person,— hence  its  designation,— and 
no  decision  has  so  construed  that  section.  It 
seems  to  us  that  sound  public  policy  requires 
that  the  leglslatm-e  be  left  free,  as  always 
heretofore,  to  prescribe  regulations  as  to  the 
situs  of  personal  property,  and,  unless  the 
constitutional  provision  were  plain  and  ex- 
plicit to  the  contrary,  we  cannot  hold  the 
statute  to  be  unconstitutional.  As  the  above- 
cited  section  (section  14,  c.  15,  Laws  1899) 
located  the  situs  of  this  property,  wblcb  Is 
not  "property  directed  to  be  otherwise'  listed 
In  the  act,"  In  the  place  where  the  corpora- 
tion or  partnership  has  'Its  principal  oflSce 
or  place  of  business,"  It  follows  that  by  tbe 
terms  of  the  respective  charters  this  tobacco 
was  taxable  In  the  town  of  Winston.  This 
Is  the  general  rule.  "Where  a  corporation 
bad  Its  place  of  business  in  one  town,  with 
a  part  of  tbe  personal  property  stored  In 
another  town,  such  property  Is  only  taxable 
in  the  town  where  its  place  of  business  Is 
located."  MIddletown  Ferry  Co.  v.  Town  of 
Middlctown,  40  Conn.  65;  Orange  &  A.  R 
Co.  V.  City  Conncil  of  Alexandria,  17  Orat. 
376.  See,  also,  note  5,  p.  186,  Burroughs, 
Tax'n,  with  a  large  niunber  of  cases  cited, 
holding  the  same  doctrine. 
Krror. 

FURCHES,  C.  J.  I  concur  In  the  opinion 
of  the  court,  because  I  believe  that  it  states 
the  law  as  It  Is  written,  and  not  because  I 
think  the  law  is  right  If  I  considered  that 
I  bad  tbe  power  to  do  so,  I  wonld  change 
It,  and  agree  -tflth  the  dissenting  opinion 
of  my  Brother  COOK.  But  personal  prop- 
erty Is  supposed  to  attend  tbe  person  of 
tbe  owner,  and  upon  that  Idea  Is  taxable 
where  tbe  owner  resides,  and  In  most  cases 
this  is  proper  and  convenient,  as,  where  a 
taxpayer  has  small  amounts  of  personal 
property  In  different  townships  or  In  dif- 
ferent counties,  it  would  be  Inconvenient  for 
bim  to  list  such  property  in  the  township 
or  county  where  It  happened  to  be  on  the 
1st  day  of  June.  And  tbe  uniform  rule 
has  been  to  list  personal  property  for  tax- 
ation In  tbe  county,  township,  or  town  where 
tbe  owner  resides.  While  this  Is  the  rule 
under  this  presumption,  that  such  property 
attends  the  person  of  the  owner,  it  has  for 
a  long  time,  If  not  always,  b(ien  held  that 
tbls  presumption,  or  "fiction"  as  it  Is  some- 
times called,  is  subject  to  be  changed  by 
legislative  enactment,  as  has  been  done  by 
providing  that  guardians  should  list  their 
ward's  estate  In  the  township  where  tbe 
ward  resides,  and  by  providing  timt  stock 
on  a  farm  should  be  listed  where  tbe  farm 
Is  listed.    But  none  of  these  legislative  acts 


provide  for  tbe  case  at  t>ar.  It  is  govern- 
ed by  the  general  law  that  personal  prop- 
erty must  be  listed  la  the  town  or  township 
where  the  owner  resides.  Indeed,  it  seems 
to  me  that  tbe  legislature.  In  making  the 
exceptions  it  has,  consumed  the  general  act. 
to  be  that  It  must  be  listed  where  the  owner 
resides,  In  all  cases  not  so  excepted  from 
the  general  rule,  under  the  doctrine  of  "ex- 
pressio  uniuB  est  exclnslo  alterlus."  And 
while  I  think  it  is  tbe  law  as  now  written, 
to  my  mind  It  may  work  great  hardship 
and  wrong.  As  I  understand  the  law,  as  it 
Is  now,  a  man  may  own  or  have  rented  a 
storehouse  In  town,  in  which  he  has  $50,000 
worth  of  goods  which  receive  the 'protection 
of  the  town  government  under  its  police 
authority,  and  the  benefits  of  the  town  trade; 
and  yet.  If  be  happens  to  live  outside  of  tbe 
corporate  limits,  his  $50,000  worth  of  prop- 
erty escapes  the  payment  of  one  cent  of 
taxes  to  support  the  town  government  This 
I  think  should  be  remedied,  but  I  cannot  do 
It.  It  seems  to  me  that  the  legislature  might 
do  It  by  providing  that  property  in  or  con- 
nected with  the  use  of  a  house  should  be 
listed  for  taxation  where  the  house  is  list- 
ed, as  it  Is  provided  that  stock  on  a  farm 
shall  be  listed  where  the  farm  Is  listed. 

-DOUGLAS,  J.  (dubltante).  I  am  very 
much  impressed  with  the  strength  and  con- 
sistency of  the  reasoning  in  the  dissenting 
opinion  of  Justice  COOK.  If  it  is  not  tbe 
law,  it  should  be  the  law.  Suppose  that  a 
man  should  have  a  large  warehouse  or  fac- 
tory In  the  city  of  Winston,  where  he  was 
actively  engaged  in  the  regular  transaction 
of  bis  business,  and  where  he  kept  stored 
large  amounts  of  tobacco;  be  would  not  'be 
lloble  for  any  municipal  tax  whatever,  ex- 
cept, perhaps,  a  license  tax,  if  he  happened 
to  live  a  few  feet  beyond  the  corporate  lim- 
its. The  fact  that  he  lived  in  another  city 
would  make  no  difference  in  the  principle. 
A  cotton  broker  in  Raleigh,  similarly  sltu- 
ntod,  would  be  equally  exempt  He  would 
have  all  the  benefits  of  a  city,  with  practical- 
ly none  of  its  burdens.  He  would  have  all 
Its  facilities  for  transacting  business,  buy- 
ing, selling,  shipping,  and  banking,  with 
police  and  fire  protection,  for  the  price-  of 
his  license.  If  he  had  a  thousand  bales  of 
cotton  stored  In  the  city,  every  bale  would, 
in  contemplation  of  law,  be  locate  at  his 
home.  It  can  hardly  be  said  that  such  a 
system  of  taxation  results  In  the  practical 
uniformity  contemplated  by  the  constitution, 
whatever  may  be  its  theoretical  nature. 
And  yet  it  may  be  that  the  situs  of  personal 
property  Is  within  the  control  of  the  leglsln- 
tare.  If  so,  we  must  await  legislative  ac- 
tion. 

OOOK,  J.  (dissenting)  By  section  14,  c 
15,  Laws  1899,  cited  and  sustained  In  tbe 
opinion  of  the  court,  the  legislature  under- 
takes to  fix  the  situs  of  personal  property 
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(tbat  which  Is  tangible,  substantial,  and  val- 
uable by  reason  of  Its  corpus)  for  taxation  In 
the  township  In  which  the  owner  resides,  or 
where  the  corporation,  partnership,  or  Joint- 
stock  association  has  Its  principal  office  or 
place  of  business.  So  that,  In  this  view,  a 
person  ownhig  personal  property  of  very 
great  value,  situate  and  In  use  In  a  township 
or  city,  which  may  be  In  debt,  and  required 
to  levy  taxes  to  meet  its  obligations,  might 
move  his  residence  out  of  that  township  or 
city  Into  township  or  city  which  owed  no 
debt,  and  thus  escape  taxation  therein,  and 
yet  receive  all  the  benefits  and  protection 
inuring  and  resulting  from  such  township  or 
city  Indebtedness.  So,  likewise,  could  a  cor- 
poration, partnership,  or  Joint-stock  associa- 
tion obtain  a  like  advantage  by  the  removal 
or  location  of  the  principal  office  or  principal 
place  of  business.  If  this  be  so,  then  the 
nonresidents  of  the  township  or  city  wonld 
receive  equal  benefit  and  protection  with  the 
residents,  and  pay  nothing  for  It;  leaving  the 
burden  of  paying  for  the  same  upon  the  resi- 
dents, based  upon  the  fancied  idea  that  the 
personal  property  follows  the  person.  To 
my  mind  It  Is  clear  that  this  fiction  was  ex- 
ploded, and  so  Intended,  by  our  constitution. 
In  ordaining  that  all  taxes  levied  shall  be 
uniform  and  ad  valorem  upon  all  the  proper- 
ty In  the  same,— In  the  county,  city,  town,  or 
township  where  It  may  abide,  remain,  be 
kept,  or  placed  by  the  owner,— to  the  end  that 
each  article  of  value  should  there-  bear  Its 
proportionate  part  of  the  burden  of  taxa- 
tion In  consideration  of  the  advantages,  bene- 
flts,  and  protection  which  It  there  has  and 
enjoys. 

Plaintiff  and  defendant  are  two  separate 
and  distinct  municipalities,  situated  In  the 
same  (Winston)  township,  In  Forsyth  coun- 
ty, existing  under  separate  charters.  They 
adjoin  each  other,  and  are  separated  by  a 
street  (First  street),  which  runs  east  and 
west,  and  which  Is  owned  and  maintained 
by  plalntlflf.  The  B.  J.  Reynolds  Tobacco 
Company,  a  corporation  having  Its  principal 
office  and  factory  building  In  Winston,  and 
P.  H.  Hanes  &  Co.,  a  copartnership,  the 
several  members  of  which  reside  in  Winston, 
and  also  having  its  principal  office  and  fac- 
tory situate  therein,  are  engaged  In  the  man- 
ufacture of  plug  tobacco,  and  in  buying,  stor- 
ing, and  preparing  leaf  tobacco  for  manufac- 
ture. On  June  1,  1900,  and  for  several  years 
prior  thereto,  they  had  In  buildings,  leased 
for  a  term  of  years  for  such  purpose,  leaf 
tobacco,  kept  therein  for  storage  until  ready 
to  be  removed  to  the  factories  In  Winston 
for  manufacture.  As  both  of  the  owners  of 
the  leaf  tobacco  so  kept  for  storage  In  Salem 
have  their  principal  office  and  factory  In 
Winston,  and  the  Individual  members  of  the 
copartnership  reside  therein,  plaintiff  claim. 
ed  that  the  tobacco  so  stored  and  kept  In 
Salem  was  a  subject  of  taxation  for  munic- 
ipal purposes  by  it,  and  listed  the  same  for 
taxation,  and  insists  that  the  taxes  are  due 


to  it,  while  defendant  claims  that  said  leaf 
tobacco,  being  kept  and  stored  within  Its 
corporate  limits,  was  liable  to  taxation  by 
It,  and  accordingly  listed  the  same  for  taxa- 
tion for  its  municipal  purposes,  and  claims 
the  taxes  due  thereon.  So  the  question  prcr 
sented  In  this  appeal  Is,  do  the  taxes  as- 
sessed upon  the  leaf  tobacco  so  stored  and 
80  kept  in  Salem  belong  to  plaintiff,  under 
its  assessment,  because  the  owners  reside  in, 
and  have  their  principal  office  and  factory  In, 
Winston?  Or  to  state  It  in  a  different  way, 
should  the  tobacco  so  stored  and  kept  In  Sa- 
lem be  listed  for  taxation  for  municipal  pur- 
poses by  the  city  of  Whiston,  where  the  own- 
ers, corx)oratlon  and  copartnership,  had  their 
principal  office,  or  by  Salem,  where  the  prop- 
erty was  stored  and  kept  until -ready  and 
needed  for  use  at  the  factory? 

As  all  personal  property  is  movable,  it 
cannot  be  said  to  be  permanently  located 
anywhere.  Therefore  It  cannot  have  a  fixed 
or  unchangeable  abode.  While  movable  at 
the  owner's  will,  It  does  not  In  fact  neces- 
sarily accompany  its  owner,  but  must  be 
and  exist  where  it  is  placed  in  the  service  or 
use  for  which  he  has  designed  It.  Where 
the  same  is  placed  for  an  Indefinite  time, 
awaiting  the  use  for  which  It  Is  designed,  or 
being  used  In  the  service  of  Its  owner  while 
there  in  carrying  on  his  business  of  a  per- 
manent nature,  or  for  an  indeterminate  pe- 
riod, its  presence  there  must  be  generally  con- 
sidered to  have  such  an  actual  situs  as  would 
draw  to  It  that  legal  protection  for  which  It 
should  be  liable  for  taxation,  if  not  otherwise 
prescribed  by  law.  But  the  situs  of  property 
subject  to  taxation  by  the  county,  city,  town, 
or  township  is  expressly  fixed  by  article  7, 
t  9,  of  the  constitution,  which  requhres  the 
levy  to  be  "upon  all  the  property  in  the 
same,"  and  that  it  shall  be  uniform  and  ad 
valorem.  The  section  Is  as  follows:  "All 
taxes  levied  by  any  county,  city,  town  or 
township  shall  be  uniform  and  ad  valorem 
upon  ell  property  in  the  same,  except  proper- 
ty exempted  by  this  constitution."  So,  it  is 
necessary  to  determine  what  is  meant  by 
all  property  "in  the  same."  When  is  prop- 
erty "In  the  same"  (city  here),  within  the 
meaning  of  that  section?  This  being  deter- 
mined, there  can  be  no  question  as  to  the 
situs  as  fixed  by  the  constitution.  Real  prop- 
erty being  permanently  located,  there  can 
be  no  question  as  to  its  situs;  but  on  account 
of  the  movability  of  personal  property,  in  Its 
use,  and  service  of  its  owner,  there  is  some 
difficulty  in  determining  when  It  Is  "In  the 
same"  (county,  dty  or  township),  as  a  sub- 
ject of  taxation.  It  Is  clear  to  us  that  It  Is 
not  contemplated  by  the  constitution  that  it 
is  "In  the  same"  while  In  transit;  otherwise 
It  would  be  taxable  In  each  and  every  mu- 
nicipality through  which  It  might  pass  on  the 
1st  day  of  June.  Nor  can  It  be  held  that  It 
would  be  exempt  from  taxation  by  the  mu- 
nicipality of  Its  usual  situs  or  abode  If  tem- 
porarily In  its  use  it  be  removed  therefrom 
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shortly  before  June  1st,  or  should  such  tem- 
porary removal  be  made  for  the  purpose  of 
evading  taxation  by  the  municipality  from 
which  it  is  removed.  The  meaning  of  the 
language  of  the  constitution  does  not  admit 
of  a  doubt,  or  allow  a  question  to  be  raised 
concerning  the  situs  of  property  for  taxa- 
tion, after  it  is  determined  where  the  own- 
er has  located  It  for  his  use  or  In  his  swvlce. 
Its  situs  is  fixed  by  the  place  where  It  Is 
Icept  for  use  and  service,  and  not  by  the  resi- 
dence of  the  owner.  With  this  understand- 
ing of  section  9,  art  7,  of  the  constitution, 
as  applied  to  that  class  of  personal  property 
wliieh  does  not  in  fact  accompany  the  per- 
son of  its  owner,  the  vahie  of  which  grows 
out  of  its  corpus  or  materiality,  as  distin- 
guished from  that  class  which  is  Intang^ible, 
and  is  but  the  evidence  of  right  or  interest  In 
the  corpus  or  materials  of  value,  which  In 
fact  does,  or  in  fiction,  of  necessity,  mast, 
accompany  its  owner,  we  think  the  plaintiff 
had  no  right  to  tax  the  leaf  tobacco  stored 
and  kept  in  Salem.  Whether  the  owner  be  a 
corporation  or  a  natural  person,  Its  situs  for 
taxation  is  where  It  is  kept  by  Its  owner,— 
where  the  owner  allows  it  to  abide,  to  re- 
main. There  it  must,  of  necessity,  be  under 
the  protection  of  the  legal  authority  enforced, 
and  should  bear  its  proper  part  of  the  ex- 
penses, which  I  understand  to  be  the  prin- 
ciple underlying  this  section  of  our  constitu- 
tion. The  charters  of  plaintiff  and  defend- 
ant are  In  conformity  with  article  7,  {  9. 
Each  is  granted  the  power  to  levy  and  col- 
lect taxes  upon  "all  real  and  personal  prop- 
erty within  the  [its]  corporate  limits.  Includ- 
ing," etc.  Priv.  Laws  1891,  ch.  40,  J  41  a); 
chapter  807,  {  50. 

The  facts  agreed  in  this  case  show  that 
the  buildings  of  the  respective  owners  were 
leased  for  a  term  of  y£ars,  and  that  leaf  to- 
bacco was  continually  and  continuously 
stored  therein,  and  there  prepared  for  manu- 
facture. They  kept  a  stock  of  tobacco  there, 
upon  which  they  drew  for  the  factory  to 
manufacture,  and,  as  they  drew  out,  would 
replenish  the  stock.  So  the  conclusion  is  ir- 
rpslstlble  that,  the  tobacco  being  put  and 
kept  In  Salem  by  its  owners  for  the  purpose 
of  storing  and  preparing  for  future  use,  It 
there  acquired  its  situs  for  the  purpose  of 
taxation. 

(131  N.  C.  38») 

TATE  T.   MUTUAL  BENEFIT  LIFE   INS. 
CO. 

(Supreme  Cionrt  of  North  Carolina.    Dec  2, 
1902.) 

INSURANCE  POLICY— FORFEITURE  FOR  NON- 
PAYMENT OF  PREMIUMS— APPLICATION  OF 
ACCUMULATED  PROFITS— QUANTUM  OF  EX- 
TENSION. 

1.  Insured  held  a  participating  policy  In  a 
mutual  benefit  association,  under  which,  when 
forfeiture  was  incurred  for  □oupayment  of  pre- 
miams,  bis  proportion  of  accumulated  profits 
was  to  be  applied  to  the  extension  of  the  insur- 
ance.   The  policy  bad  been  taken  oat  by  a  70 


per  cent,  cash  payment,  and  a  SO  per  cent,  pay* 
meut  represented  by  a  certificate  of  indebted- 
ness. Tne  policy  provided  that  only  "the  net  re- 
serve, less  any  indebtedness  to  the. company  on 
the  policy,"  should  be  applied  to  its  extension, 
and  that  the  certificate  of  indebtedness  should 
be  a  lien  on  the  policy.  Held,  that  the  amount 
of  the  certificate  must  be  deducted  from  the  ac- 
cumulated profits  before  they  could  be  applied 
in  the  extendon  of  the  policy. 
Douglas,  J.,  disseuting. 

Appeal  from  superior  court  Rutherford 
county;   Winston,  Judge. 

Action  by  Sarah  A.  Tate  against  the  Mutu- 
al Benefit  Life  Insurance  Company.  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

McBrayer  &  Justice  and  B.  J.  Justice,  for 
appellant  Burwell,  Walker  &  Cansler,  fcr 
appellee. 

FURCHEJS,  C.  J.  This  action  Ig  prosecuted 
to  enforce  the  collection  of  an  Insurance  pol- 
icy issued  to  C.  L.  Tate  on  the  16th  of  Decem- 
ber, 1890,  for  the  benefit  of  the  plaintiff.  The 
annual  premium  on  this  policy  was  $24.42. 
to  be  paid  on  the  10th  day  of  Decemlier  of 
each  succeeding  year,  which  payment  con- 
tinued the  policy  for  one  year  from  the  date 
of  said  payment  at  which  time  the  policy 
became  void  If  the  premium  was  not  paid. 
But  it  was  a  mutual  beneficiary  association, 
in  which  the  assured  participated  in  the 
profits;  and,  whegi  a  policy  became  forfeited 
for  the  nonpayment  of  premiums,  if  there 
were  accumulated  profits  belonging  to  the 
assured,  they  were  applied  to  the  payment  of 
such  premiums,  and  gave  the  assured  the 
benefit  of  an  extension  of  the  policy  for 
such  time  as  the  accumulated  profits  paid 
for.  But  it  gave  him  no  right  to  participate 
in  the  accumulations  after  the  forfeiture  for 
nonpayment  The  last  payment  of  premiums 
was  on  the  16th  day  of  December,  1893, 
which  continued  the  policy,  with  ail  its  bene- 
fits, until  the  16th  of  December,  1894,  when 
the  next  premium  became  due.  At  that  time 
there  was  due  the  assured  from  the  accumu- 
lated profits  (called  the  "reserve")  the  sum 
of  $41.36.  This  amount.  If  applied  to  the 
payment  of  premiums,  would  have  extended 
the  policy  until  after  the  death  of  the  as- 
sured. But  the  policy  contained  other  terms 
and  conditions,  which  have  to  be  conaidered. 
It  allowed  a  party  to  insure  by  payment  In 
cash  70  per  cent,  of  the  premium,  and  the 
other  30  per  cent  In  a  certificate  of  indebt- 
edness to  the  company,  and  this  policy  was 
taken  ouit  upon  that  plan.  It  is  claimed  by 
the  defendant  that  these  certificates  of  In- 
debtedness should  be  deducted  from  the  $41.- 
86  of  accumulations,  and  only  the  balance, 
after  deducting  this  indebtedness  (and  some 
other  expenses,  which  we  do  not  dlscasa,  lest 
it  might  produce  confusion),  should  be  ap- 
plied to  extending  the  policy.  And  It  Is  ad- 
mitted that,  if  this  is  done,  the  time  of  ex- 
tension had  expired  before  the  death  of  the 
assured.    So  this  is  the  qnestlOD,  and  fonns 
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the  contention  between  the  partlea,and  makes 
It  a  question  of  law  depending  upon  the 
constmction  of  the  policy. 

It  has  been  held  In  Insurance  Co.  v.  Dntch- 
er,  95  U.  S.  269,  24  L.  Bd.  410,  in  an  action 
on  a  policy  very  much  like  the  one  under 
consideration  In  that  respect,  that  the  notes 
or  certificates  of  Indebtedness  to  the  compa- 
ny for  the  30  per  cent,  of  the  premium  were 
payments  to  the  company,  and  so  we  hold  in 
this  case.  And  If  the  policy  in  other  re- 
spects was  like  the  one  Involved  in  Insurance 
Ck).  V.  Duteher,  we  would  hold  that  the 
plaintiff  should  recover,  and  reverse  the  Judg- 
ment appealed  from.  In  that  case,  as  the 
defendant  does  In  this  case,  the  insurance 
company  sought  to  have  the  surplus  applied 
first  to  the  payment  of  the  premium  notes 
due  It,  and  only  the  balance  applied  to  the 
extension  of  the  policy.  But  the  court  in 
that  case  refused  to  allow  that  to  be  done, 
for  the  reason  that  It  was  not  provided  for  in 
the  policy.  But  the  insurance  company, 
since  that  decision,  and  before  the  policy 
sued  on  was  taken  out,  liad  changed  the 
wording  of  Its  policies,  and,  as  it  seems  to 
ns,  the  provisions  of  its  policies  (this  policy), 
BO  as  to  meet  the  difficulty  pointed  out  in  the 
case  of  Insurance  Co.  v.  Duteher,  supra.  It 
is  provide^  in  this  policy  that  these  notes  or 
certificates  of  indebtedness,  given  in  part 
payment  of  premiums,  shall  be  a  Hen  on  the 
policy,  and  only  "the  net  reserve,  less  any 
indebtedness  to  the  company  on  the  policy," 
shall  be  applied  to  the  purdutse  of  a  non- 
partldpatlng  policy;  that  Is,  to  the  extension 
of  the  policy.  This,  it  seems  to  us,  distin- 
guishes it  from  Insurance  Co.  v.  Duteher, 
and  this  view  is  fully  sustained  in  Omaha 
Nat  Bank  v.  Mutual  Ben.  Life  Ins.  Co.,  28 
C.  C.  A.  300,  84  Fed.  122. 

The  defendant  in  this  case  being  the  same 
defendant  as  in  that  case,  and  the  policy 
there  sued  on  being  the  same  as  the  one 
sued  on  in  this  case,  the  court  below  so  held, 
and,  as  we  fail  to  see  the  error  complained 
of,  the  Judgment  is  affirmed. 

DOUOIjAS,  J.  (dissenting).  I  cannot  con- 
cur In  the  opinion  of  the  court,  because  I  am 
not  certain  that  the  facts  have  been  under- 
stood. It  is  true  the  policy  provides  that 
any  Indebtedness  of  the  assured  to  the  com- 
pany shall  be  a  lien  on  the  policy,  and  may 
be  deducted  from  the  reserve.  But  are  the 
deferred  premium  notes  an  actual  indebt- 
edness? I  doubt  it  All  old-line  companies 
stipulate  for  premiums  largely  in  excess  of 
what  is  reasonable  or  necessary  with  a  view 
to  their  reductlofa  by  so-called  dividends. 
These  dividends  are  no  part  of  the  surplus  or 
reserve,  but  are  payable  annually  to  the  as- 
sured, either  in  cash  or  by  allowance  in  re- 
duction of  premiums.  For  instance,  the 
stipulated  annual  premium  on  one  of  my  life 
policies  is  $198.90,  while  this  year's  dividend 
amounted  t»  $54.40,  reducing  the  net  amount 
«f  premium  I  was  compelled  to  pay  to  $144.> 


60.  The  reserve  Is  entirely  distinct  and  is 
kept  Intact  until  the  payment  or  expiration 
of  the  policy.  In  the  latter  event  it  may 
be  used  under  certain  conditions  for  paid-up 
or  extended  Insurance.  I  am  under  the  im- 
pression that  in  the  case  at  bar  the  assured 
was  permitted  to  give  his  note  for  30  per 
cent  of  his  premium  in  lieu  of  dividends 
with  the  expectation  on  both  sides  that  the 
accruing  dividends  would  pay  the  notes  with- 
out recourse  upon  the  assured.  If  this  is 
true,  and  the  notes  have  been  or  should 
have  been  paid  by  the  accruing  dividends, 
they  are  no  longer  an  Indebtedness,  and  can- 
not be  deducted  from  the  reserve.  This 
would  leave  the  entire  reserve  t>elonglng  to 
the  policy  in  a  condition  to  be  used  for  its 
extension.  Tbe  defendant  is  said  to  be  a 
mutual  company,  but  the  policy  in  dispute  is 
apparently  based  upon  "old  line"  methods. 
It  is  certainly  not  upon  the  assessment  plan. 
If  these  facts  are  true,— and  I  am  free  to 
say  they  are  by  no  means  clear,— It  would  be 
a  gross  imposition  upon  the  assured  to  per- 
mit the  defendant  to  charge  up  against  the 
surplus  notes  wholly  or  partially  paid  from 
the  dividends,  and  thus  defeat  the  entire  pol- 
icy of  Insurance. 


(Wl  N.  C.  3S6) 

BRISCOE  et  al.  t.  TOUNG. 

(Snpreme  Court  of  North  Carolina.    Dec.  2, 
1902.) 

DIYERTINQ    WATSR—OAMAQBIS— EVIDENCE. 

1.  Where  one  diverts  water  from  a  stream  by 
cutting  a  chaunel  from  it,  aod  tlien  at  a  lower 
point  turning  it  back  into  the  old  cbanoel,  so 
that  by  its  own  momentum  it  is  carried  onto  the 
land  of  others,  be  is  liable  for  damages. 

2.  One  who,  by  cutting  a  channel  from  a 
stream,  obstructs  the  old  chaoDel,  and  then 
torus  the  water  back  into  the  channel  without 
removinK  the  obstruction,  is  liable  for  damages 

I  resulting  therefrom. 

3.  On  the  question  of  damages  to  laud  from 
diTersfon  of  water,  testimony  as  to  the  differ- 
ence in  value  of  the  land  before  and  after  the 
injury   is  admissible.     The   difference  in   pro- 

!  ductireness  is  but  one  of  the  elements  affecting 
Its  value. 

Appeal  from  superior  court  Rutherford 
county;   Winston,  Judge. 

Action  by  Alice  Briscoe  and  others  against 
N.  Toung.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

S.  Gallert  and  Busbee  &  Busbee,  for  ap- 
pellant. 

DOUGLAS,  J.  We  are  compelled  to  say 
that  we  find  great  difficulty  In  understand- 
ing this  case  from -the  pleadings  and  the 
evidence.  The  map  that  was  used  on  the 
trial  below  has  not  been  sent  up.  Whether 
it  would  have  enllghtoied  us  or  not  we  do 
not  iuiow.  Here  and  below  the  defendant 
demurred  ore  tenus  to  the  complaint  as  not 
setting  forth  a  cause  of  action.  Although 
some  parts  of  the  complaint  are  somev/bat 
anintelliglble,  we  think  that  as  a  whole  it 
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does  state  facts  constituting  a  cause  of  ac- 
tion, and  perhaps  more  than  one.  Section 
4  of  the  complaint  Is  as  follows:  "That  the 
defendant.  In  the  early  part  of  the  year  1901, 
negligently  and  wrongfully  proceeded  to  cut 
a  canal  from  one-fourth  to  one-half  mile  la 

length,  commencing  at  a  point  about  

yards  above  where  plaintiff's  and  defendant's 
lands  Join,  and  emptying  into  the  old  chan- 
nel of  the  creek  at  a  point  about yards 

below  the  upper  line  of  plaintiff's  land,  and 
by  reason  of  said  canal  did  wrongfully  divert 
the  water  from  plalntlfTs  land,  and  did  cause 
the  old  channel  or  creek  run  to  All  up  with 
mud,  sand,  brush,  and  other  obstructions, 
and  did  thereby  greatly  damage  the  plaln- 
tlfTs land  by  sobbing  and  rendering  totally 
unfit  for  cultivation  some  20  or  25  acres  of 
the  most  productive  part  of  the  plaintiff's 
bottom  land."  We  do  not  see  how  diverting 
water  from  a  man's  land  would  tend  to  flood 
It,  nor  how  such  diversion  would  fill  up  the 
old  channel  with  mud,  sand,  and  brush. 
How  did  the  sand  and  brush  get  there,  if 
there  was  no  water  to  carry  them?  Such 
a  condition  would  more  Ukely  be  the  result 
of  a  freshet,  for  which  the  defendant  might 
not  be  responsible.  We  must  bear  in  mind 
that  the  defendant  Is  responsible  only  for 
the  damages  resulting  from  his  unlawful  di- 
version of  water,  and  not  for  such  as  are 
caused  by  a  freshet,  or  other  circumstances 
beyond  bis  control,  except  to  the  extent  to 
which  his  unlawful  act  may  have  contribut- 
ed thereto.  The  clearing  up  of  our  lands 
Is  constantly  Increasing  the  number  and  vio- 
lence of  freshets  In  two  ways,-^  permitting 
the  water  to  run  off  the  land  more  rapidly, 
and  by  filling  up  the  stream  with  sand.  Oc- 
casionally freshets  are  so  great  as  to  cover 
the  entire  bottom  lands,  and  under  such  cir- 
cumstances ditches,  whether  lawful  or  un- 
lawful, add  nothing  to  the  result  In  fact, 
they  are  usually  filled  up  unless  their  direc- 
tion and  fall  are  such  as  to  enable  them  to 
clean  themselves  with  the  receding  waters. 
Water  may  be  diverted  in  two  ways,  which 
are  somewhat  different  In  their  results  and  in 
the  legal  principles  by  which  they  are  govern- 
ed. The  first— which  has  been  more  frequent- 
ly before  this  court— Is  where  a  ridge  or  nat- 
ural watershed  has  been  cut  through  so  as 
to  change  the  entire  direction  of  the  waters 
beyond,  and  bring  them  where  nature  never 
intended  them  to  go.  Mullen  y.  Water  Co., 
130  N.  O.  496,  41  S.  B.  1027,  and  cases  there- 
in cited.  The  other  form  of  diversion  Is 
where  the  current  of  the  stream  Is  changed 
without  turning  Into  It  any  waters  that  would 
not  naturally  have  gone  there.  Where  both 
the  natural  and  the  artificial  channels  are  on 
the  defendant's  own  land,  we  do  not  see 
bow  he  would  be  liable.  Mlzell  v.  McGow- 
an,  129  N.  C.  93,  39  S.  E.  729,  85  Am.  St 
Rep.  705.  But  where  the  natural  channel  Is 
the  boundary  line  between  adjacent  proprie- 
tors, different  questions  arise,  some  of  which 
are  not  necessarily  Involved  la  this  case.    If, 


under  the  drcmnstaneea,  the  defendant  cut 
the  new  channel  into  the  old  at  a  right  angle, 
so  that  the  water  would  be  carried  by  its 
own  momentum  across  the  channel  and  onto 
the  plaintiff's  land,  he  would  be  liable  for 
the  resulting  damage.  If  the  cutting  of  the 
new  channel  did  in  fact  cause  the  obstruc- 
tion of  the  old,  and  the  defendant  turned  the 
water  back  into  the  old  channel  without  re- 
moving such  obstructions,  we  see  no  reason 
why  he  should  not  be  liable  tot  the  damage 
resulting  from  his  own  neglect  We  think 
such  facts  are  sufilclently  alleged  in  the  com- 
plaint, and  that  there  was  evidence  tending 
to  sustain  them.  The  demurrer  to  the  com- 
plaint and  the  motions  to  nonsuit  were  prop- 
erly refused. 

The  exceptions  to  the  evidence  cannot  be 
Bustahied.  There  is  no  reason  why  the  wit- 
nesses should  not  testify  to  the  differAice 
in  value  of  the  land  before  and  after  the  in- 
jury. The  difference  In  productiveness  Is 
merely  one  of  the  elements  affecting  Its  val- 
ue. There  Is  an  exception  to  the  Introduction 
of  a  letter  from  G.  O.  Briscoe  to  Young,  but 
as  neither  the  letter  nor  Its  essential  purport 
appears  in  record,  we  are  unable  to  say  there 
was  error. 

Nearly  all  the  defendant's  special  prayers 
were  given,  and  there  Is  nothing  ia  his  hon- 
or's charge  to  which  he  can  rightfully  ex- 
cept 

As  we  see  no  error  in  the  trial  of  the  ac- 
tion, the  Judgment  Is  afiirmed. 


(131  N.  C.  798) 

STATE  T.  McCALL  et  aL 

(Supreme  Court  of  North  Carolina.    Dee.  S, 
1902.) 

ARSON— ACCB8SORIE3  BBPORB  THE  FACT— DE- 
FENDANT'S PREVIOUS  CRIME  —  CRIME  OF 
PRINCIPAIr-ADMISSIBIUTT  OF  EVIDENCE- 
INSTRUCTION. 

1.  Defendants  were  indicted  as  accessories  be- 
fore the  fact  to  the  bomine  of  a  chnrcb,  the 
state's  theory  being  that  tney  had  procured 
that  to  be  done  in  order  to  eortr  up  their  own 
previous  crime  of  burning  a  mill.  The  prin- 
cipal, who  had  pleaded  guilty  to  burning  the 
church,  was  permitted  to  testify  to  various  in- 
crimiDnting  facts  tendiug  to  show  defeudanta' 
guilt  iu  the  matter  of  the  mill.  Defendants 
were  already  under  arrest  for  bnming  the  mill 
before  they  procured  the  burning  of  the  church. 
Held,  that  the  admission  of  the  evidence  was 
error. 

2.  Two  witnesses  were  permitted  to  testify  to 
admisKions  made  by  the  principal  showing  his 
gnilt,  and  that  the  defcudauts  had  induced  him 
to  bum  the  church.  Held  that,  as  this  evidence 
was  admissible  merely  to  corroborate  the  prin- 
cipal, and  not  as  substantive  evidence  oi  his 
guilt  which,  though  he  bad  pl^ded  guilty, 
was  an  issue  iu  the  case,  it  was  error  to  Ut  it 
go  to  the  jury  without  an  instruction  so  limiting 

Appeal  from  snperior  coart,  Burke  county; 
Gouncill,  Judge. 

Alexander  McCall  and  Samuel  McCall  were 
convicted  of  being  accessories  before  tiM  Cict 
to  arson,  and  appeal.    Bevased. 
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Locke  Onig,  R.  8.  MeCaQ,  and  T.  U  C 
Bird,  for  appellants.  J.  T.  Perkins,  with  the 
Attmney  Oeneral,  for  the  State. 

FURCHES,  O.  J.  The  defendants  are  in- 
dicted for  burning  Concord  Methodist  Church. 
The  offense  la  alleged  to  have  been  committed 
in  McDowell  county  by  Jack  Keaton,  as  prin- 
cipal, and  the  defendants,  Alexander  McCall 
and  Samud  McCall,  as  accessories  before  the 
fact  The  defendant  Keaton  pleaded  guilty, 
and  the  McCalls  pleaded  not  guilty,  and  the 
case  was  moved  to  Burke  county  for  trial. 
Samuel  is  the  son  of  Alexander  McCall,  and  it 
was  shown  that  some  time  before  the  church 
was  burned  a  mill  belonging  to  Rom  Brown 
had  been  burned,  and  Alexander  McCall  was 
charged  with  burning  the  mill,  and  had  been 
arrested  on  that  charge  before  the  church  was 
burned;  and  It  was  admitted  by  the  state  on 
the  trial  that  he  had  been  tried  and  acquitted 
of  burning  the  mill.  The  theory  of  the  state 
WHS  that  Keaton  burned  the  churcl),  but  was 
induced  to  do  so  by  the  defendants,  the  Mc- 
Calls, to  allay  suspicions  against  Alexander 
McCall  as  to  his  being  the  party  who  burned 
the  mill;  and  for  the  purpose  of  establishing 
the  truth  of  this  tbewy  the  state  introduced 
Keaton  as  a  witness.  On  his  examination  he 
was  Inten-ogated  by  the  state  as  follows: 
"Was  Alexander  McCall  arrested  for  burning 
the  mill  when  the  church  was  burned?"  to 
which  he  answered,  "Yes."  "Where  were  you 
the  night  the  mill  was  said  to  have  been  burn- 
ed? Where  did  you  stay  that  night?  I  stay- 
ed at  Alexander  McOall's."  "Where  was  Al- 
exander the  forepart  of  that  night?  Was  he 
at  home  or  not?"  "No,  he  was  not  at  home." 
"Did  you  see  him  whai  he  came  in?"  "No,  I 
did  not  see  him  when  he  came  In."  "Saw  him 
next  morning?"  "Yes."  "You  noticed  his 
clothing  next  momhigr'  "Yes."  "What  was 
their  condItl(m?"  "His  clothing  was  wet,  ly- 
ing on  a  chair  by  his  bed."  "Do  you  know 
what  Alexander  McCall  carried  his  matches 
In — do  you  happen  to  know  that— on  the  night 
the  mill  was  burned?"  "Yes."  "What  did  he 
say  about  Alexander  McCall  having  match- 
es?" "He  had  them  in  a  match  safe  that  be- 
longed to  his  daddy."  "Did  he  tell  you  what 
he  used  to  set  the  mill  on  fire?"  "He  said  he 
used  oil."  "Did  he  tell  you  how  he  carried 
the  oil?'  "In  a  bottle."  The  above  questions 
and  answers  were  allowed  by  the  court  over 
the  objection  of  the  defendants,  and  they  ex- 
cepted. The  state  also  Introduced  M.  L.  Kay- 
lor,  who  testified  that  he  said  to  Keaton  on 
the  day  of  the  preliminary  examination, 
"Young  man,  you've  got  yourself  Into  a  vtetty 
bad  box."  He  Just  touched  my  arm,  and 
turned  me  around,  and  said,  "The  McCalls 
had  this  thing  done  to  cover  up  the  burning 
of  the  mill."  He  said,  "If  I  am  put  on  the 
stand,  I  will  teU  the  truth  about  it."  Another 
witness,  by  the  name  of  Perry,  was  put  on  the 
stand  by  the  state,  and  testified,  in  answer 
to  a  question  asked  by  the  state,  that  Keaton 
said  "he  liad  burned  the  church,  and  that  he 


was  hired  to  bum  the  tihnrch  by  Alexander 
McCall  and  Samuel  McCall,  one  or  together." 
The  evidence  was  admitted  by  the  court  over 
the  objection  of  the  defendants,  and  they  ex- 
cepted. The  defendants  were  not  on  trial 
for  burning  Brown's  Mill,  and  any  evidence 
as  to  that,  not  necessarily  connected  with  the 
burning  of  the  church,  was  incompetent,  and 
should  not  have  been  allowed.  And  the  evi- 
dence of  Keaton  as  to  the  absence  of  the  de- 
fendant Alexander  McCall  the  night  the  mill 
was  burned,  as  to  his  wet  clothing  the  next 
morning,  as  to  the  use  of  matches  and  the  box 
he  carried  them  in,  and  the  use  of  oil  carried  In 
a  bottle,  was  incompetent,  and  should  not  have 
been  aUowed.  State  v.  Graham,  121  N.  C.  623, 
28  S.  E.  '409;  State  v.  Shuford,  69  N.  C.  486; 
State  v.  Frazier,  118  N.  C.  1257,  24  S.  E.  520; 
State  V.  Jeffries,  117  N.  C.  727,  23  S.  E.  163; 
State  V.  Alston,  94  N.  C.  930.  The  mill  was 
burned  some  time  before  the  church  was 
burned,  and  before  Keaton  said  the  defend- 
ants induced  him  to  bum  the  church;  and 
the  statements  he  made  as  to  the  absence 
from  home  of  Alexander  McCall,  his  wet 
clothing,  the  matches  and  oil,  have  no  connec- 
tion with  burning  the  church,  nor  with  the 
conversation  he  detailed  as  to  their  inducing 
him  to  bum  the  church.  It  was  not  neces- 
sary to  support  the  state's  theory,  as  Alexan- 
der had  already  been  charged  with  burning 
the  mill,  and  had  been  arrested  on  that  charge, 
liefore  it  was  alleged  that  the  McCalls  induced 
Keaton  to  bum  the  church,  according  to  his 
own  testimony.  The  evidence  of  Kaylor  and 
Perry  is  of  the  same  character,  and  is  treated 
together,  and  was  competent,  although  Kea- 
ton had  submitted,  and  was  not  on  trial.  But 
as  to  the  defendants,  the  McCalls,  his  guilt 
was  stUl  involved,  and  was  an  issue  in  the 
trial,  for  the  reason  that  he  was  charged  as 
principal  and  the  McCalls  as  accessories  be- 
fore the  fact  of  burning  the  church;  and,  if 
he  was  not  guilty,  the  McCalls  could  not  be 
guilty.  It  became  in  this  way  necessary  for 
the  jury  to  pass  upon  the  guilt  of  Keaton, 
and,  this  i>eing  so,  the  evidence  of  Kaylor  and 
Perry  was  substantive  evidence  as  to  Kea- 
ton's  guilt,  but  was  only  corroborative  evi- 
dence as  to  the  guilt  of  the  McCalls.  It  could 
only  be  used  for  the  purpose  of  corroborating 
the  evidence  of  Keaton  given  on  the  trial  of 
the  case,  and  the  jury  was  the  judge  of  that, 
—whether  it  did  or  not,  and  to  what  extent.  If 
at  all.  But  it  seems  to  have  been  treated  as 
sul>stantlve  evidence  by  the  court  in  its  charge 
to  the  jury,  whereas  it  was  the  duty  of  the 
court  to  have  instructed  the  jury  as  to  its 
character,  and  to  have  explained  to  them  in 
what  respect  it  was  substantive  evidence,  and 
in  what  respect  it  could  only  be  considered  as 
corroborating  Keaton,  if  they  should  find 
that  it  did  corroborate  him.  And  then  it  could 
not  be  used  as  establishing  the  trath  of  the 
statements  made  by  Keaton,  but  only  for  the 
purpose  of  giving  credit  to  ills  testimony. 
State  V.  Farrlsh,  79  N.  C.  610.  These  errors, 
we  thinlE,  were  calculated  to  seriously  preju- 
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(lice  the  defendants  on  the  trial,  and  entitle 
them  to  a  new  trlaL 
New  triaL 


>m  N.  C.  413) 

SOUTHERN  LOAN  &  TRUST  00.  T.  BBN- 

BOW  et  al. 

<Siipreme  Court  of  North  Carolina.     Dec.  2, 

1902.) 

BVIDENCE;— STATEMENTS  ON  SUPPLBMENTARY 
PROCEEDINGS— LETTERS— RECOLLECTION  OF 
WITNESS— RES    ADJUDICATA— INSTRUCTIONS. 

1.  Where  it  was  in  issue  whether  a  certain 
note  had  been  transferred  by  a  husband  to  hU 
wife  without  consideration,  it  was  error  not  to 
receive  certain  evidence  of  the  husband  and 
wife  beariuK  on  such  issue,  previously  given  in 
supplementary  proceedings,  though  it  was  only 
a  pnrt  of  their  evidence  in  snch  proceedings. 

2.  Whore  a  witness  stated,  in  regard  to  a  let- 
ter purporting  to  have  been  written  by  him, 
thilt  he  had  no  recollection  independent  of  the 
letter,  no  recollection  of  writing  It  or  of  the 
matters  referred  to.  but  stated  that  about  the 
dnte  of  the  letter  he  had  a  great  many  con- 
versations on  the  matter  to  which  it  related,  it 
was  admissible. 

3.  Where  a  receiver  appointed  in  supplemen- 
tary proceedings  sues  to  recover  a  note,  claim- 
ing it  as  the  property  of  the  debtor,  the  judg^ 
ment  against  him  is  not  bindiug  on  any  cred- 
itor save  the  one  who  carried  on  the  proceed- 
ings, for  his  own  benefit. 

4.  The  issue  was  whether  a  note  transferred 
by  a  husband  to  his  wife  was  withont  consid- 
eration, and  they  claimed  it  was  transferred 
as  a  payment  on  a  prior  note  from  the  husband 
to  the  wife,  given  to  enable  the  wife  to  pur- 
chase a  home.  I'he  wife  testified  that  prior  to 
the  giving  of  the  note  he  had  a^eed  to  give 
her  a  home  if  she  would  join  lum  in  certain 
mgrtgatres.  The  court  charged  that,  if  the  note 
of  tlie  husband  was  not  given  to  the  wife  in 
cousideration  of  any  former  promise  to  give  her 
a  home  if  she  would  sign  the  mortgage  deed, 
or  if  there  was  no  agreement  at  the  time  of 
the  execution  of  the  mortgages  that,  if  she 
would  sign  them,  he  would  give  her  a  home, 
or  if  the  mortgage  deeds  were  never  signed  by 
the  wife,  then  there  was  no  cousideration  for 
the  transfer  of  the  note.  Held,  that  the  charge 
was  error,  there  being  no  evidence  that  the  wife 
signed  any  mortgage  deeds. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Guilford  coun- 
ty;  Shaw,  Judge. 

Action  by  the  Southern  Loan  &  Ttust 
Company  against  D.  W.  C.  Benbow  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.     Reversed. 

J.  N.  Wilson  and  E.  K.  Bryan,  for  appel- 
lant J.  T.  Morehead  and  King  &  Kimball, 
for  appellees. 

MOXTGOMERI,  J.  The  following  named 
Judgment  creditors  of  D.  W.  C.  Benbow, 
viz.,  the  National  Bank  of  Greensboro  and 
Rowe  Wiggins,  the  Atlantic  National  Bank 
of  Wilmington,  the  People's  National  Bank 
of  Lynchburg,  Va.,  and  the  National  Bank 
of  Greensboro  and  others,  and  the  Wilming- 
ton Savings  &  Trust  Company  of  Wilming- 
ton, N.  C.,— the  last-named  being  a  creditor 
whose  claim  was  not  in  judgment,— brought 
several  ar-tions  against  the  defendant  D. 
W.  O.  Benbow  and  J.  S.  Cox,  Ilia  assignee,  the 


object  of  which  sevaral  actions  was  to  liave 
a  certain  deed  of  trust  executed  by  Benbow 
to  Cox  set  aside  for  fraud,  and  to  secure 
liens,  claiming  priority  over  every  other  cred- 
itor not  suing  before  its  suit  was  commenced, 
upon  the  property  conveyed  in  the  deed  of 
trust  to  secure  their  several  debts.  The  ac- 
tion of  the  first-named  creditor  was  com- 
menced on  April  13,  ISM;  of  the  second,  on 
Hay  1.  1894;  of  the  fourth,  on  May  14, 
18M;  of  the  fifth,  on  May  25,  1805;  and  of 
the  third,  on  May  1,  ISM.  These  actions 
were  not  pressed,  and  notliing  seems  to  have 
been  done  with  them  until  the  June  term, 
188©,  of  Guilford  superior  court,  when  It 
was  agreed  that  the  first  mentioned  should 
be  tried,  and  the  others  to  abide  the  result 
of  the  first  case.  An  issue  of  fraud  was 
submitted  to  the  jury  In  that  case,  and  found 
in  favor  of  the  plaintiffs,  whereupon  judg- 
ment was  rendered  that  the  Wilmington  Sav- 
ings &  Trust  Company  recover  of  the  defend- 
ant D.  W.  C.  Benbow  its  debt,  the  principal, 
interest,  and  costs.  It  was  further  adjudged 
by  the  court  that  the  deed  of  assignment 
from  Benbow  to  Cox  was  executed  with  the 
Intent  to  hinder,  delay,  and  defraud  his  cred- 
itors, and  was  therefore  void;  and  it  was 
further  adjudged  tliat  the  plaintiffs  in  the 
several  suits  named,  by  reason  of  the  bring- 
ing of  said  actions  and  the  nature  of  tlie 
same,  were  entitled  to  and  should  have  pri- 
ority of  lien  on  the  property  described  in 
the  deed  of  assignment  over  all  other  cred- 
itors. (Ihe  priorities  of  these  several  plain- 
tiffs, as  among  themselves,  were  waived.! 
A  commissioner  was  appointed  in  said  judg- 
ment to  advertise  and  sell  the  property  men- 
tioned in  the  deed  for  the  payment  of  the 
judgment  indebtedness.  A  few  days  before 
that  judgment  was  rendered,  to  wit,  at  a 
special  term  of  the  superior  court  of  Guilford 
county  of  May  22,  1899,  in  the  case  of  W. 
H.  Ragan,  receiver  of  the  property  and  es- 
tate of  D.  W.  a  Benbow,  against  J.  S.  Cox, 
trustee,  D.  W.  0.  Benl>ow,  Mary  E.  BentMW, 
and  Chas.  D.  Benbow,  a  judgment  was  en- 
tered that  the  plaintiff  was  not  entitled  to 
recover  possession  of  a  certain  note  execut- 
ed by  B.  J.  Fisher  to  D.  W.  C,  Benbow,  and 
by  him  transferred  to  his  wife,  Mary  B. 
Benbow,  and  that  the  note  was  the  property 
of  the  executor  of  Mary  E.  Benbow,  who  had 
died  after  the  commencement  of  the  action. 
The  last-mentioned  suit  of  Ragan,  receiver, 
against  Cox,  D.  W.  C  Benbow,  and  others, 
was  commenced  In  May,  1894.  The  National 
Bank  of  Greensboro,  at  February  term,  1894, 
Iiad  recovered  two  judgments  against  D.  W. 

C.  Benbow  for  large  amounts,  and  in  its 
effort  to  collect  the  money  on  its  judgments 
supplementary  proceedings  were  resorted  to. 
and  in  those  proceedings  Ragan  was  appoint- 
ed receiver  of  the  estate  and  property  of 

D.  W.  C.  Benbow.  In  the  present  action  the 
plaintiff,  who  was  duly  appointed  trustee  In 
bankruptcy  of  D.  W.  C.  Benbow,  brings  thla 
action  as  such  trustee  against  the  defend- 
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ants,  alleging  tliat  the  deed  ot  trast  made 
by  Benbow  to  C3ox  was  executed  to  hinder, 
delay,  and  defraud  his  creditors;  that  Just 
before  Benbow  filed  his  petition  to  become 
a  bankrupt  he  had  purchased  the  Judgments 
against  him  heretofore  mentioned  with  his 
own  money  and  effects,  and  procured  the 
said  Judgments  to  be  assigned  to  his  son, 
the  defendant  Chas.  D.  Benbow,  to  defraud 
his  creditors;  and  that  In  pursuance  of  this 
scheme  he  procured  the  Judgment  of  June 
term,  1889,  of  the  superior  court  of  Guilford 
county,  heretofore  referred  to,  to  be  entered, 
by  which  the  deed  of  assignment  was  de- 
clared void,  and  the  property  conveyed  in 
the  deed  condemned  to  be  sold  to  satisfy  the 
Judgment  creditors  named  In  the  Judgment 
The  prayer  for  relief  was  that  Charles  B. 
Benbow  be  declared  to  be  the  owner  of  the 
Judgments  in  trust  for  the  plaintiff,  as  trus- 
tee in  bankruptcy  of  the  creditors  of  D.  W. 
C.  Benbow,  and  that  all  the  parties  be  re- 
strained from  selling  or  interfering  with 
the  property  conveyed  in  the  deed  of  assign- 
ment until  the  further  order  of  the  court, 
and  for  such  other  relief  as  the  plaintiff  may 
be  entitled  to.  Afterwards  the  property  was 
sold  by  the  commissioner,  and  purchased  by 
Chas.  D.  Benbow,  and  the  sale  was  confirm- 
ed, the  plaintiff  making  a  special  appear- 
ance In  the  action  for  the  purpose  of  agree- 
ing that  the  proceeds  of  the  sale  should  stand 
In  the  place  of  the  property  sold,  and  be  an- 
swerable to  the  plaintiff  for  any  Judgm^it 
that  might  be  obtained  by  It  In  the  action. 
The  allegations  of  fraud  In  the  complaint 
were  denied  in  the  answer,  as  was  also  the 
allegation  that  the  defendant  D.  W.  C.  Ben- 
bow had  purchased  the  Judgments  against 
himself  with  his  own  money  and  effects. 
and  had  them  assigned  to  his  son,  Charles  D. 
Benbow,  in  fraud  of  his  credltora  The  de- 
fendants also  denied  that  D.  W.  C.  Benbow 
caused  the  Judgment  of  June  term,  1899,  to 
be  entered,  and  It  was  denied  that  D.  W.  0. 
Benbow  had  fraudulently  transferred  the 
Fisher  note  to  the  defendant  Mary  B.  Ben- 
bow, 

The  following  Issues  were  submitted  to  the 
Jury:  (1)  Was  the  deed  of  assignment  exe- 
cuted by  D.  W.  C.  Benbow  to  J.  S.  Cox,  as- 
signee, on  the  23d  day  of  January.  18M, 
executed  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  his  creditors?  (2)  Was 
the  Fisher  note  of  $17,235,  transferred  by  D. 
W.  01  Benbow  to  his  wife  at  a  time  when 
he  was  Insolvent,  and  without  valuable  con- 
sideration? (3)  Was  the  Fisher  note  for  ?17,- 
235,  transferred  by  D.  W.  C.  Benbow  to  his 
wife  with  intent  or  purpose  of  hindering, 
delaying,  or  defrauding  his  creditors?  (4) 
Were  any  of  the  Judgments  mentioned  In  the 
complaint,  to  wit,  the  People's  National  Bank 
of  Lynchburg,  the  National  Bank  of  Qreens- 
boro,  J.  Davenport,  Jr.,  the  First  National 
Bank  of  Richmond,  the  Union  Bank  of  Hlch- 
mond.  Miss  Kowe  Wiggins,  the  Atlantic  Na- 
tional Bank  of  Wilmington,  the  Wilmington 
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Savings  &  Trust  Company,  of  Wilmington, 
tJie  Bank  of  Guilford,  purchased  with  thr 
money  derived  from  the  Fisher  note,  or  any 
part  thereof;  and,  if  so,  which  Jud^ent  or 
judgments,  naming  them?  (5)  £>ld  defendant 
D.  W.  C.  Benbow  purchase  the  Judgments 
mentioned  in  the  complaint,  and  have  the 
same  assigned  to  Chas.  D.  Benbow  for  the 
purpose  of  hindering,  delaying,  or  defraud- 
ing his  creditors?  (6)  Was  the  decree  In  the 
creditors'  suits  condemning  the  property  of 
D.  W.  C  Benbow  to  the  payment  of  the 
Judgments  taken  after  filing  of  the  petition 
in  bankruptcy  by  D.  W.  C.  Benbow,  with- 
out the  trustee  in  bankruptcy  having  been 
made  a  party?  (7)  In  an  action  heretofore 
tried  in  this  court,  wherein  W.  H.  Ragan,  re- 
ceiver of  the  property  of  D.  W.  C.  Benbow, 
appointed  In  supplementary  proceedings  in- 
stituted by  the  National  Bank  of  Greensboro 
and  the  Bank  of  Guilford,  creditors  of  Ben- 
bow, against  J.  S.  Cox,  trustee,  Chas.  D. 
Benbow,  executor  of  Mary  E.  Benbow,  de- 
ceased, D.  W.  0.  Benbow,  and  others,— was 
it  found  as  facts  by  the  Jury?  First  That 
assignment  and  transfer  of  the  dueblll  of  B. 
J.  Msher  by  D.  W.  C.  Benbow  to  Mary  B. 
Benbow  was  not  made  to  obstruct,  hinder, 
and  delay  or  defraud  the  creditors  of  said  D. 
W.  C.  Benbow;  second,  that  said  transf«- 
and  assignment  were  not  invalid  for  any 
other  reason.  And  did  .the  court,  upon  such 
verdict,  adjudge  that  Chas.  D.  Benbow,  as 
executor  of  Mary  E.  Benbow,  was  the  lega 
owner  of  said  note? 

On  the  trial  the  plaintiff  offered  to  read  in 
evidence  that  part  bf  the  examination  of 

D.  W.  O.  Benbow  in  the  supplementary  pro- 
ceedings which  concerned  the  Fisher  note 
for  the  purpose  of  showing  that  there  was 
no  valid  consideration  to  support  the  trans- 
fer of  that  note  from  said  Benbow  to  Mary 

E.  Benbow,  his  wife;  and  he  also  offered 
to  Introduce  and  read  that  part  of  Mrs.  Ben- 
bbw's  evidence  In  the  supplementary  pro- 
ceedings. His  honor  refused  to  allow  those 
parts  of  the  evidence  of  Benbow  and  bis  wife 
to  be  read,  the  defendants  objecting  on  the 
ground  that  those  parts  of  the  evidence  were 
fragmentary,  and  that  the  entire  record  of 
all  of  their  evidence  had  to  be  offered.  We 
think  that  the  evidence  ought  to  have  been 
admitted.  We  know  that,  to  arrive  at  the 
true  meaning  of  a  person's  declaration  or  ad- 
mission, we  must  hear  all  and  each  part 
of  that  declaration  or  admission.  We  can- 
not, arrive  at  the  true  meaning  by  taking 
detached  parts  of  an  admission  or  declara- 
tion unfavorable  to  the  declarant  and  leave 
out  the  part  or  parts  which  might  be  ^- 
planatory  and  favorable.  Mr.  Greenleaf,  in 
his  first  volume  on  Evidence  (ISth  Ed.  {  201), 
says:  "This  general  principle,  however,  rais- 
ed two  sorts  of  questions:  First  whether 
the  party  offering  the  admission  must  as 
a  preliminary  condition,  put  In  the  whole 
or  other  parts  of  the  ccHiversation,  docu- 
ment etc.;  second,  whether  the  party' whose 
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statement  tt  ii  may  afterwards,  by  way  of 
explanation,  pnt  In  the  other  parts  or  other 
statements.  It  does  not  seem  to  be  general- 
ly required  that  the  party  offering  the  ad- 
mission must  put  In  at  the  same  time  any 
more  than  that  which  he  desires  to  use, 
whether  a  speech  or  conversation  or  a  writ- 
ing." The  same  nile  is  laid  down  In  Gosslw 
V.  Wood.  120  N.  0.  69,  27  S.  B.  33;  Roberts 
v.  Roberts,  85  N.  C.  9.  We  have  aald  that 
his  honor  was  In  error  in  excluding  the  evi- 
dence, even  though  It  was  only  a  part  of 
the  evidence  of  the  defendants  on  the  ques- 
tion of  the  consideration  upon  which  the 
Fisher  note  was  transferred  to  Mrs.  Ben- 
bow.  In  looking  at  the  entire  evidence  of 
tbe  defendants  given  In  the  supplementary 
proceedings,  the  part  offered  was  about  all 
that  was  said  on  the  subject.  The  plaintiff 
pnt  the  whole  evidence  In,  after  his  honor 
refused  to  allow  the  parts  which  were 
offered  to  be  read,  reserving  his  exception. 
The  evidence  was  lengthy,  and  covered  many 
questions  and  many  other  matters  of  al- 
leged fraud,  and  was  calculated  to  mislead 
the  Jury.  For  the  purpose  of  shovrlng  that 
the  defendant  D.  W.  C.  Benbow  purchased 
the  Judgments  against  himself  with  his  own 
money  and  effects,  the  plaintiff  offered  to 
show  by  B.  R.  King  that  D.  W.  C.  Benljow 
purchased  these  Judgments.  A  letter  signed 
by  King  was  shown  to  him,  in  these  w(»d8: 
"No.  7.  Raleigh,  N.  O.,  January  80,  1899. 
Mr.  Chas.  TJ.  Williams,  Richmond,  Va.:  Just 
before  leaving  home  this  a.  m..  Dr.  Ben- 
bow  asked  me  to  write  and  ask  you  to  have 
the  notes  of  the  Union  Bank  and  others  on 
North  State  Improvement  Co.  sent  to  the 
Greensboro  National  Bank  of  Greensboro,  to 
be  delivered  to  him  when  he  pays  balance 
of  suit  on  compromise.  I  suggest  that  you 
accompany  these  with  a  statement  showing 
balance,  and  saying  that  all  court  costs 
must  be  arranged  also.  I  expect  to  return 
home  on  next  Thursday.  (Benliow  says  he 
wants  to  pay  you  at  once.)  Am  here  getting 
legislature  to  repeal  some  repudiation  legis- 
lation enacted  at  two  last  sessions.  Yours 
truly,  B.  R.  King."  The  witness  said  that 
he  had  no  recollection  of  writing  that  let- 
ter, nor  of  what  it  contained.  Independent 
of  the  paper  itself.  He  was  further  asked 
these  questions:  "After  looking  at  that  pa- 
per, can  you  state  whether  you  wrote  it  or 
not?"  He  answered:  "This  paper  says  so, 
but,  independent  of  that,  I  have  no  recollec- 
tion." He  was  asked  again:  "Did  yon  write 
that  letterr'  "I  think  that  is  my  band- 
writing."  There  were  four  or  five  atha 
letters  of  the  same  nature  shown  to  the 
witness,  and  he  made  the  same  statement 
about  them  aU.  When  asked  about  one  of 
the  letters,  if  any  statement  In  that  paper 
la  tme,  he  answered,  "Yes,  I  need  not  re- 
peat that"  It  Is  to^ay  generally  under- 
stood that  there  are  two  sorts  of  recollection 
which  are  properly  available  for  a  witness, 
to  wit,  past  recollection  and  present  recol- 


lection. In  the  latter,  and  nraal  sort,  fli« 
witness  either  has  a  sufficiently  clear  recol- 
lection, or  can  summon  it,  and  make  it  dis- 
tinct and  actual,  if  he  can  stimulate  and 
refresh  it;  and  the  chief  question  is  as  ta 
the  propriety  of  certain  means  of  stimulating 
it,— In  particular  of  using  written  or  printed 
notes,  memoranda,  or  other  things,  as  re- 
freshing it.  In  the  former  sort  the  witness 
is  totally  lacking  in  present  recollection,  and 
cannot  revive  it  by  stimulation;  but  there 
was  a  time  when  he  did  have  a  sufficient 
recollection,  and  when  it  was  recorded,  so 
that  he  can  adopt  his  record  of  his  then  ex- 
isting recollection,  and  use  it  as  sufflcientl; 
representing  the  tenor  of  his  knowledge  on 
the  subject  First  The  record,  memoran 
dum,  note,  entry,  etc.,  must  have  been  made 
at  or  about  the  time  the  event  recorded. 
Whether,  in  a  given  case,  It  was  made  se 
near  that  the  recollection  may  be  assumed 
to  have  been  then  sufficiently  fresh,  must  de- 
pend on  the  circumstances  of  the  case.  Sec- 
ond. The  witness  need  not  have  made  the 
record  himself;  The  essential  thing  is  that 
he  should  be  able  to  guaranty  that  the  rec- 
ord actually  represented  his  recollection  at 
the  time,  and  this  he  may  be  able  to  do 
either  by  virtue  of  his  general  custom  in 
making  such  records  or  by  his  assurance  that 
he  would  not  have  made  the  record  if  he  had 
not  believed  it  correct  Greenl.  'Etv.  i% 
439a,  439b.  The  vritness  said.  In  reference 
to  the  time  and  date  of  the  letter:  "I  have 
no  recollection  independent  of  that  and  I 
have  no  recollection  of  writing  that  letter, 
and  have  no  recollection  of  any  of  the  mat- 
ters therein  referred  to.  At  about  that  pe- 
riod, and  subsequent  thereto,  I  had  a  great 
many  conversations  with  Dr.  Benbow  about 
these  matters,  and  with  bis  counsel."  Ap- 
plying all  these  tests  laid  down  by  Mr. 
Greenleaf  to  the  testimony  of  the  witness, 
we  think  that  It  was  competent  and  ought 
to  be  received. 

His  honor  instructed  the  Jury  that  the 
plaintiff  could  bring  his  action,  and  have 
the  questions  Involved  therein  determined 
and  passed  upon  by  the  Jury,  and  "that  you 
will  not  permit  the  answer  to  the  last  issue, 
which  relates  to  the  decree  of  the  court  In 
the  case  of  Bagan,  receiver,  against  Cox, 
trustee,  and  others,  to  influence  you  in  pass- 
ing upon  the  second,  third,  and  fourth  issues, 
or  any  of  the  issues,  so  far  as  that  is  con- 
cerned." The  defendants  did  not  appeal 
from  that  instmctlon,  but  in  the  argument 
here  It  was  contended  that  the  court  which 
tried  the  case  upon  the  pleadings,  was  with- 
out Jurisdiction  of  the  subject-matter  of  the 
action.  It  was  argued  that  Ragman  was  a 
receiver  appointed  .in  supplementary  proceed- 
ings, and  therefore  he  represented  the  cred- 
itors of  D.  W.  O.  Benbow,  and  that  In  Mi 
suit  to  recover  possession  of  the  Basher  note 
there  was  a  Judgment  against  him  and  in 
favor  of  Mrs.  Benbow,  and  therefore  that 
the  creditors  were  bound  by  that  Judgment 
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Bnt  the  supplementary  proceedinga  In  which 
Bagan  was  appointed  were  not  In  a  general 
credltora'  bill  properly  constituted,  but  In 
a  single  creditor's  suit.  In  which  the  cred- 
itor was  trying  to  enforce  bis  own  particular 
demand.  The  judgment,  therefore,  bound 
none  of  the  creditors  except  that  one  who 
instituted  the  supplementary  proceedings  In 
his  own  behalf,  and  not  for  the  other  credlt- 
ora. 

It  was  argued  also  here  that  on  the  main 
branch  of  this  suit  the  five  Judgment  credltora 
named  were  proceeding  In  behalf  of  them- 
selves and  all  other  creditors  of  D.  W.  C.  Ben- 
bow  to  set  aside  the  deed  of  trust,  and  to  sub- 
ject the  property  conveyed  therein  to  the  pay- 
ment of  the  debts  due  to  ail  the  creditors. 
But  the  fact  Is,  as  we  have  already  seen,  there 
was  no  general  creditors'  bill,  but  there  were 
five  separate  suits,  and  they  were  never  even 
ctmsolidated.  One  was  tried  with  an  agree- 
ment on  the  part  of  the  other  four  tliat  they 
woold  abide  the  result  of  the  trial.  While 
the  charge  of  his  honor  is,  in  the  main,  cor- 
rect, we  think  In  oae  serious  particular  there 
was  an  error  which  was  excepted  to  by  the 
plaintiff.  It  was  on  the  question  of  the  con- 
sideration for  which  the  note  of  $15,000, 
made  in  1890,  was  given  by  Dr.  Benbow  to 
his  wife,  and  which  was  afterwards  alleged 
to  have  been  credited  with  the  Fisher  note, 
which  tiad  been  assigned  by  Dr.  Benbow  to 
Ua  wife  The  substance  of  Dr.  Benbow's  tes- 
timony was  about  this:  "The  Fisher  note  is  in 
the  National  Bank  of  Greensboro.  It  was  not 
delivered  to  Cos, .  assignee^  because  I  bad 
transferred  It  to  my  wife  by  Indorsement  on 
January  22d  last,  the  day  before  my  assign- 
ment I  made  this  transfer  to  her  as  a  credit 
■pon  a  note  she  held  against  me  for  a  larger 
■mount,  leaving  a  balance  of  $71S  and  ac- 
cmed  interest.  The  note  held  by  my  wife 
was  dated  September  1,  1898,  and  that  waa 
the  true  date,  it  being  a  renewal  of  one  given 
a  year  previous,  that  was  a  renewal  note, 
which  was  also  given  as  a  renewal  note  for  one 
given  in  March  or  April,  1890,  which  was  the 
first  note.  The  amount  of  the  first  note  was 
about  $15,000.  The  consideration  of  the  note 
given  in  1890  was  a  gift  based  upon  a  calcu- 
lation of  money  belonging  to  her,  given  to  her 
ky  her  father.  This  money  was  not  willed 
to  her  .by  her  father,  but  given  to  her  before 
her  father's  death.  I  was  married  in  1857. 
This  money  was  the  proceeds  of  sale  of  ne- 
groes, which  her  father  sold,  and  amounted  to 
12,500,  and  the  money  was  given  to  her  at  dif- 
ferent times  before  the  war,  and  she  gave  it 
to  me  when  her  father  gave  It  to  her.  I  ac- 
count for  the  difference  between  the  $2,500 
and  the  $15,000  by  the  addition  of  hiterest  at 
6  pa:  cent  These  notes  to  my  wife  were  kept 
In  my  safe,  and  they  were  never  out  of  my 
possession.  When  the  transfer  of  the  Fisher 
note  was  made,  she  Immediately  returned  It 
to  me.  This  Fisher  note  is  a  duebill."  He 
was  solvent  when  he  executed  the  $15,000 


note,  and  he  said  that  he  gave  tt  to  her  from 
the  fact  that  she  had  asked  him  on  several  oc- 
casions to  give  her,  in  her  own  right  a  home. 
He  further  said  that  before  1S90  Mrs.  Ben- 
bow repeatedly  urged  him,  in  consideration 
of  her  having  furnished  him  the  $2,500,  to  pur- 
chase and  settle  upon  her  a  home,  and  that 
he  recognized  the  Justice  of  her  claim,  but 
that  he  had  no  suitable  property  himself  for 
the  purpose,  so  he  executed  to  her  the  note  for 
$15,000,  and  that  that  amount  was  made  by 
the  addition  of  interest  from  the  time  she  iel 
him  have  the  money.  Mrs.  Benbow's  evi- 
dence was.  In  substance,  as  follows:  "I  had, 
for  several  years  before  the  spring  of  1890, 
insisted  upon  Dr.  Benbow's  giving  me  prop- 
erty to  bq  my  own,— particularly  a  home  and 
ita  appurtenances,— which  he  had  from  time  to 
time  promised  to  do,  particularly  when  he 
asked  me  to  Join  in  two  mortgages  for  $25,- 
000  each,  to  enable  him  to  borrow  money  to 
use  in  his  business  as  a  stockholder  in  the 
North  State  Improvement  Company.  He 
promised  me,  as  soon  as  that  was  paid  off,  he 
would  comply  with  my  request  In  the  early 
spring  of  1890  he  came  to  me  at  the  head  of 
the  dining  room,  and  tolA  me  he  was  now  out 
of  debt;  that  he  had  no  real  estate  of  his  own 
that  was  suitable  for  a  residence  toe  me,  and 
had  concluded  to  give  me  the  money  with 
which  to  purchase  me  a  home,  and,  in  addi- 
tion thereto,  for  such  other  purposes  as  I 
wished  to  use  it  He  handed  me  his  note  or 
duebill  for,  as  niav  as  I  can  remembo-,  about 
$15,000,  which  I  took.  Several  times  since 
he  has  told  me  that  he  renewed  it  at  the  end 
of  each  year.  Including  the  accrued  Interest 
On  the  22d  of  January  last  as  a  payment  on 
said  note.  Dr.  Benl>ow  transferred  to  me  the 
Bote  spoken  of  in  his  examination  as  the  Fish- 
er note,  which  payment  he  indorsed  by  way 
of  credit  on  my  note."  As  we  have  said,  the 
note  for  $15,000  was  executed  in  1890,  when 
Dr.  Benbow  was  solvent  The  Fisher  note 
was  alleged  to  have  been  paid  as  a  credit  on 
It  when  he  was  insolvent  and  the  day  before 
he  made  his  assignment  His  honor  properly 
told  the  jury  that  when  Dr.  Benbow  received 
$2,500  in  money  from  Ills  wife,  before  the  war, 
it  became  tils,  and,  If  that  was  the  only  con- 
sideration for  the  execution  of  the  $15,000 
bond,  that  the  said  note  was  not  a  valid  debt 
of  Dr.  Benliow  as  agRlnst  his  creditors,  and 
that  if  the  Jury  found  from  the  evidence  that 
the  Fisher  note  was  transferred  to  Mrs.  Ben- 
bow as  a  payment  upon  the  note,  if  based 
upon  such  consideration,  the  transfer  was 
without  a  valuable  consideration,  and  they 
should  answer  the  second  consideration  "Yes." 
But  he  Instructed  the  Jury  that  if  they 
should  find  from  the  evidence  that  Mrs.  Ben- 
bow Joined  with  Dr.  Benbow  in  the  execution 
of  two  certain  mortgage  deeds  for  $25,000 
each,  and  that  at  the  time  tt  was  agreed  be- 
tween h&  and  Dr.  Benbow  that  if  she  would 
sign  the  same,  he  would  give  her  a  home,  and 
that  afterwards,  in  1890,  it  was  agreed  be- 
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tweea  him  and  ItiM  wife  that  In  [dace  tt  a 
borne  he  wonld  give  her  his  note  for  $16,000, 
with  which  to  purchase  a  home,  and  plirsuant 
to  that  agreement  he  executed  and  delivered 
to  her  his  note,  and  that  he  transferred  to 
hta  wife  the  Fisher  note  as  a  payment  on  his 
note  to  his  wife,  and  she  had  accepted  it  aa 
Buch,  then  such  a  transfer  of  the  Fisher  note 
would  be  for  a  valuable  constdo'atlon,  and 
they  should  answer  the  second  issue  "No." 
And  he  further  charged,  "If  you  should  find 
that  the  $15,000  note  was  not  given  to  her  in 
consideration  of  any  former  promise  to  give 
her  a  home  If  she  would  sign  the  mortgage 
deed,  or  if  the  Jury  should  find  from  the  evi- 
dence that  there  was  no  agreement  between 
Benbow  and  ills  wife,  at  the  time  of  the  ex- 
ecution of  the  mortgages  before  referred  to, 
to  the  effect,  that.  If  she  would  fAgn  the  mort- 
gages, he  would  five  her  a  home,  or  if  they 
should  find  that  the  mortgage  deeds  were  nev- 
er signed  by  Mrs.  Benbow,  then  there  was  no 
valuable  consideration  for  the  transfer  of  the 
Fisher  note."  There  was  error  In  that  part 
of  the  charge.  There  is  no  evidence  that  tho 
signing  of  the  mortgage  deeds  by  Mrs.  Ben- 
bow was  the  consideration  for  the  promise. 
New  trfaL 

DOUGLAS.  J.,  dissent!. 


(m  N.  C.  458)  ' 

BHBA  T.  BAWLS  at  aL 

(Supreme  Court  of  North  CaroUiia.     Dse.  9, 
1902.) 

DOWER— LAND  DEEDED  SDBJECT  TO  DEED  OT 
TRUST. 
1.  An  owner  of  land  anblect  to  a  deed  of 
trust  to  secure  his  notes  to  N.  and  B.  conveyed 
it  to  R.,  subject  to  payment  of  the  notes;  R., 
as  part  of  the  same  transaction,  eiving  a  trust 
deed  as  security  for  payment  of  the  two  notes, 
and  eiving  his  own  notes  in  place  of  said  liotes, 
which  were  surrendered  to  the  oriirinal  owner 
of  the  land.  Held  that,  the  deed  of  trust  having 
been  foreclosed,  R.'s  wife  had  no  right  to  dow- 
er in  the  land. 

Appeal  from  superior  court,  Buncombe 
county;  Justice,  Judge. 

Proceeding  by  Harriet  B.  Rhea  against  R. 
R.  Rawls  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

W.  J.  Peele  and  O.  A.  Shuford.  for  appel- 
lant   Merrlmon  &  Merrimon,  for  appdieea. 

FUROHES,  O.  J.  This  la  a  proceeding 
for  dower,  in  which  plaintiff  seeks  to  have 
dower  assigned  her  aa  the  widow  of  H.  K. 
Rhea,  commenced  before  the  clerk,  and  trans- 
ferred to  term  for  trial  up<m  Issoes  involving 
plaintifr's  right  to  dower  In  an  ondlvided  half 
of  the  Swannanoa  Hotel  property.  M.  BL 
Carter  was  the  owner  of  this  property,  rab- 
)ect  to  a  deed  ot  truat  to  L  O.  Martia  to  ae- 


care  the  payment  of  two  note*,— one  dne  Nor- 
cop  of  $5,022,  and  one  to  Buchanan  of  $700. 
And  on  the  Ist-  day  of  September,  1883,  be 
sold,  and  he  and  bis  wife  conveyed,  the  one- 
half  interest  he  owned,  to  the  said  H.  E. 
Rhea,  subject  to  the  payment  of  the  Norcop 
and  Buchanan  debts.  This  is  expressly  stip- 
ulated in  the  deed  from  Carter  and  wife  to 
Rhea.  And  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  Martin,  trustee,  took 
a  trust  deed  from  Rhea  as  security  for  the 
payment  of  the  two  notes  to  Norcop  and 
Buchanan,  Rhea  giving  his  own  notes  In 
place  of  the  Carter  notes,  which  Martin  sur- 
rendered to  Carter.  These  notes  were  not 
paid.  Martin  sold,  and  the  defendant  Bawls 
became  the  purchaser,  paying  a  full  fee-sim- 
ple price;  and  Martin,  the  trustee,  made  hhu 
a  deed. 

The  plaintiff  cannot  recover.  The  deed 
from  Carter  to  H.  K.  Rhea  conveyed  the 
property  subject  to  the  payment  of  the  two 
notes  held  by  Martin  as  trustee,  which  con- 
stituted a  trust  on  the  property  conveyed  for 
their  payment  This  was  expressly  stipu- 
lated, in  the  deed  from  Carter.  It  would  have 
been  necessary  to  enforce  this  trust  by  a 
decree  of  court  as  there  was  no  poww  of 
■ale.  But  Rhea's  deed  to  Martin  contained 
a  power  of  sale,  and,  we  thtDk,  supplied  the 
want  of  such  power  In  the  deed  from  Car- 
ter, as  both  deeds  were  made  at  the  same 
time,  and  were  a  part  of  the  same  transac- 
tion. But  at  the  time  Carter  conveyed  to 
Rhea  he  only  bad  the  equity  of  redemption, 
the  legal  estate  then  being  In  the  trustee. 
Martin.  Parker  v.  Beasley,  116  N.  O.  1,  21 
S.  £.  9.56,  33  L.  R.  A.  231.  Therefore  Rhea 
never  held  the  legal  title  to  said  property.  It 
did  not  even  pass  through  him,  as  it  did  in 
Bunting  V.  Jones,  78  N.  C.  242.  But  It  Is 
said  a  widow  may  be  endowed  of  an  equita- 
ble estate.  This  is  so  where  the  husband 
has  an  equity  that  he  could  enforce  if  living. 
But  In  this  case  he  had  none  that  he  could 
enforce,  as  he  took  the  title  subject  to  the 
payment  of  these  debts  of  Norcop  and  Buch- 
anan, which  were  paid  by  a  sale  under  the 
deed  of  trust,  with  the  defendant's  money. 
And,  as  the  husband  would  have  had  no  equi- 
ty, if  living,  the  plaintiff  has  none,  as  it  can- 
not be  contended  that  the  Carter  debts  to 
Norcop  and  Buchanan  were  paid  by  the  anb- 
stitution  of  Rhea's  notes  for  those  of  Carter. 
Again,  it  appears  that  the  deed  from  Garter 
and  wife  to  Rhea,  and  the  change  of  notes, 
and  the  new  trust  deed  of  Rhea  to  Martin  for 
that  of  Carter,  were  all  a  part  of  the  same 
transaction;  that  the  notes  of  Norcop  and 
Buchanan  furnished  the  purchase  money  to 
Carter,  and  that  Rhea  never  paid  a  dollar  of 
it;  BO  the  case  of  Bunting  v.  Jones  appUea 
in  full  force,  and  the  plaintiff  cannot  recover 
for  the  reasons  given  in  that  ca8& 

Affirmed. 
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STATE  T.  HAGAN. 

(Supreme  Conrt  of  North  Carotin*.    Dec.  9, 
1902.) 

CRIMINAL  LAW— DEMURRBB  TO  STATBrS  HVI- 
DBNCE— WAIVER— AID  BT  DBPBNDANT'B  HV- 
IDBNCE— ERROR  CURBD— DBORBB  OF  HOMI- 
CIDB-INaTRUCTION— PROPRIBTT. 

1.  Where,  iu  a  prosecation  for  a  morder,  the 
accused  demurs  to  the  state's  evidence  as  fail- 
ing to  show  that  deceased  died  from  the 
wound  inflicted,  but,  sfter  the  OTerrolinK  of  the 
demurrer,  Introduces  evidence  of  his  own  which 
snpplies  this  defect,  any  error  in  such  mling  ia 
thereby  cured. 

2.  Where  an  accused,  after  demurring  to  the 
state's  evidence,  introduces  testimony  of  his 
own  which  supplies  a  defect  therein,  he  there- 
by waives  his  right  to  assign  the  overruling  of 
the  demurrer  as  error. 

3.  In  a  prosecution  for  homicide,  the  state's 
attorney  having  entered  of  record  that  he 
would  not  aslc  for  a  verdict  of  murder  in  the 
first  degree,  and  not  insisting  in  argument  on 
the  conviction  for  murder  In  the  second  degree, 
the  •  court,  after  explaining  the  difference  be- 
tween murder  and  manslaughter,  instructed 
that  there  was  no  evidence  of  self-defense,  and 
that,  if  the  jury  believed  the  evidence,  they 
should  return  a  verdict  of  guilty  of  manslaught- 
er, but,  if  they  did  not  believe  the  evidence,  one 
of  not  guilty.  Held,  as  there  was  no  evidence 
of  self-defense  that  manslaughter  was  the  low- 
est degree  of  crime  of  which  the  accused  was 
guilty,  and  the  accused  bad  no  ground  of  excep- 
tion. 

Appeal  from  superior  court,  Madison  comi- 
ty;  Councill,  Judge. 

W.  E.  Hagan  was  convicted  of  manslaugb- 
ter.  and  appeals.    Aflarmed. 

The  Attorney  General,  for  tbe  Stata. 


MONT60MERT,  J.  Tbe  Indictment  cbat^ 
ged  tbe  prisoner  witb  murder.  After  the  evi- 
dence of  tbe  state  was  concluded,  tbe  prison- 
er demurred  to  the  evidence  on  tbe  ground 
that  it  did  not  tend  to  prove  that  Cody,  the 
deceased,  died  from  tbe  wound  Inflicted  up- 
on him  by  the  prisoner.  The  demurrer  was 
overruled,  and  the  prisoner  excepted.  Tbe 
prisoner  then  introduced  evidence,  a  part  of 
which  made  it  clear  that  Cody  died  from  R 
gunshot  wound  given  him  by  tbe  prisoner. 
If  tbe  state  bad  not  Introduced  evidence  suf- 
ficient to  go  to  the  Jury  that  Cody  died  from 
tbe  wound,  and  tbe  Judge  was  In  error  in 
overruling  tbe  demurrer,— a  matter  which  we 
need  not  decide,— the  error  was  cured  by  tbe 
course  afterwards  followed  by  the  prisoner 
in  offering  evidence  supplying  that  which 
the  state  lacked.    Tbe  introduction  of  such 


evidence  wai  a  waiver  of  tiie  prisoow's  right 
to  rely  on  the  ruling  as  ecror.  6  Enc.  PI.  & 
Prac.  p.  455.  In  State  v.  Groves,  119  N.  0. 
822,  25  S.  E.  819,  tbe  trial  Judge  overruled 
tbe  demurrer,  and  this  court  said  that  In  re- 
fusing to  allow  tbe  prisoner  to  introduce  evi- 
dence and  charging  tbe  Jury  upon  tbe  evi- 
dence of  tbe  state,  admitted  to  be  true  by  tbe 
demurrer,  his  h<mor  committed  no  error. 
The  court  further  said  in  that  case:  "As 
stated  in  that  opinion  [State  v.  Adams,  115 
N.  C.  77B,  784,  20  S.  E.  722],  if  the  defendant 
has  evidence,  he  should  give  tbe  Jury  the 
benefit  of  it,  and  (unless  bis  own  evidence 
proves  the  case  against  him)  it  will  be  still 
open  to  him  to  ask  an  instruction  that  there 
Is  not  sufficient  evidence  to  go  to  the  Jury. 
But  if  he  demurs  on  that  ground  tbe  court 
will  not  permit  him  to  take  'two  bites  at  a 
cherry'  by  flshhig  for  the  opinion  of  the 
court  and  afterwards  introducing  testimony 
if  tbe  demurrer  is  overruled."  Acts  1897, 
c.  109,  and  Acta  1899,  c.  131,  apply  to  civil 
actions  and  special  proceedings;  but.  If  tbey 
could  be  applied  to  criminal  actions,  tbe 
same  rule  tbat  we  have  laid  down,  viz.,  as  to 
tbe  first  motion  to  dismiss  (demurrer  to  tbe 
evidence)  of  tbe  state,  would  be  of  no  avail 
to  tbe  plaintiff  unless  at  the  conclusion  of 
the  whole  evidence  it  was  renewed,  and  then 
It  would  have  to  be  beard  upon  the  whole 
evidence.  Parlier  v.  Railway  Co.,  129  N.  C. 
262,  39  S.  B.  961. 

In  tbe  case  before  us  tbe  solicitor  entered 
of  record  tbat  be  would  not  ask  for  a  verdict 
of  murder  in  tbe  first  degpree,  and  on  tbe  ai'- 
gumoit  did  not  insist  on  a  conviction  for 
murder  in  the  second  degree.  At  the  conclu- 
sion of  the  evidence,  bis  honor  explained  tbe 
difference  between  murder  and  manslaugh- 
ter, and  Instructed  tbe  Jury  tbat  there  was 
no  evidence  tbat  the  prisoner  fought  in  self- 
defense,  and  that,  as  tbe  solicitor  did  not 
insist  on  a  verdict  for  murder  in  tbe  second 
degree,  they  should  return  a  verdict  of  guilty 
of  manslaughter  if  they  believed  tbe  evi- 
dence, and,  if  tbey  did  not  bdieve  the  evi- 
dence, tbey  should  return  a  verdict  of  not 
guilty.  Wc  cannot  see  how  the  prisoner 
could  have  reasonably  excepted  to  that  In- 
struction. There  was  no  evidence  tbat  he 
fought  In  self-defense.  He  was,  therefore, 
guilty. of  murder  in  the  first  degree,  or  mur- 
der in  tbe  second  degree,  or  of  manslaughter. 
He  escaped  on  a  conviction  for  the  lightest 
of  tbe  Crimea. 

No  error. 
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HOPKINS  «t  al.  T.  NOBFOLK  &  S.  B.  CO. 
et  al. 

(Supreme  Ootut  of  Niortii  Carolina.    Dec.  0, 
1902.) 

FISHBRIEIS— DESTRUCTION  OF  NVTB  BT  BOATI 

—NONSUIT. 

1.  On  motion  for  uonsait,  plaintiff's  evidence 
mtist  be  taken  as  true,  and  constmed  most  fa- 
vorably to  liim. 

2.  One  who  runs  his  boat  nnnecessarily  and 
wantonly  into  fisliing  nets  iu  a  river  ontaide  of 
the  regular  channel,  in  which  there  is  sufficient 
room  for  the  boat,  is  liable  for  the  damages. 

Appeal  from  superior  court,  Tjrrell  coun- 
ty; Jones,  Judge. 

Abtlon  by  E.  B.  Hopkins  and  otben 
Dgalnst  the  Norfolk  &  Southern  Ballrtiad 
Company  and  another.  Judgment  for  de- 
fendants, and  plaintiffB  appeaL    Beversed. 

W.  M.  Bond,  for  appellants.  Prnden  & 
Fmden  and  Shepherd  &  Shepherd,  for  ap- 
pellees. 

DOUGLAS,  J.  This  Is  an  action  to  re- 
cover damages  for  the  destruction  of  fishing 
nets  by  the  steamtug  and  barge  of  the  de- 
fendants. Among  other  allegations  In  the 
complaint  are  the  following:  "(1)  That  dur- 
ing the  spring  of  1901  they  were  engaged  In 
fishing  Dutch  and  pound  nets  In  the  waters 
of  Scuppemong  river,  where  they  had  tbe 
right  In  law  to  fish  same."  "(4)  That  on 
said  day  (May  1,  1901),  while  the  said  nets 
of  plaintiffs  were  setting  in  said  water  catch- 
ing fish,  at  large  profit  to  them,  said  nets 
were  mn  over,  greatly  damaged,  and  par- 
tially destroyed  by  said  transfer  barge  and 
said  tugboat,  being  lashed  together.  (5)  That 
said  injury  to  and  destruction  of  said  nets 
were  caused  by  the  negligence  of  those  oper- 
ating said  boats,  they  being  employes  of 
defendants.  In  failing  to  navigate  them  so  as 
to  avoid  nets,  as  there  was  plenty  of  water 
for  them  to  do  sa  and  there  was  no  neces- 
sity, either  from  stress  of  weather  or  from 
any  other  cause,  to  make  them  run  over  said 
nets;  that  said  nets  were  Injured  willfully, 
wantonly,  unlawfully,  and  unnecessarily,  and 
three  nets  were  injured  or  destroyed."  The 
plaintiffs  introduced  evidence  tending  to  show 
that  the  defendants'  Itoats  ran  over  and  In- 
jured the  plahitlffs'  nets  on  May  1,  1901, 
between  sunset  and  dark;  that  it  was  not 
too  dark  to  see  the  nets,  bat  that  they  could 
have  been  seen  at  a  distance  of  400  or  600 
yards  before  reaching  them;   that  the  river 
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at  that  place  is  between  800  and  400  yards 
wide;  that  the  nets  did  not  extend  Into  the 
regular  channel  of  the  river,  where  boats 
usually  passed,  bat  left  a  clear  channel  from 
125  to  150  yards  in  width,  along  which  the 
boats  could  have  gone  with  ordinary  care 
without  inconvenience  or  danger,  and  with- 
out injuring  the  nets.  There  was  also  evi- 
dence tending  to  show  the  amount  of  dam- 
age. At  the  conclusion  of  the  plaintiffs'  tes- 
timony, the  defendants  moved  for  Judgment 
as  of  nonsuit.    This  motion  was  granted. 

It  is  well  settled  that  on  a  motion  for  non- 
suit, or  its  counterpart,  the  direction  of  a 
verdict,  the  evidence  for  the  plaintiff  most 
be  accepted  as  true,  and  construed  In  the 
light  most  favorable  for  him.  Moore  v.  Ball- 
way  Co.,  128  N.  C.  455,  80  S.  B.  57;  Coley 
V.  Baih-oad  Co.,  129  N.  C.  407,  413,  40  S.  E. 
195,  and  cases  therein  cited.  In  Purnell  v. 
Balh:oad  Co..  122  N.  C.  832.  29  S.  E.  953, 
Justice  Furches,  speaking  for  the  court  says: 
"This  motion  Is  substantially  a  demurrer  to 
the  plaintiff's  evidence,  and,  this  being  so. 
and  the  court  having  no  right  to  pass  upon 
the  weight  of  evidence,  every  fact  that  plaln- 
tifTs  evidence  proved  or  tended  to  prove 
must  be  taken  by  the  court  to  be  proved.  It 
must  be  taken  in  the  strongest  light  as 
against  the  defendants."  Thus  construing 
this  evidence,  there  can  be  no  doubt  that 
the  case  should  have  been  submitted  to  the 
Jury.  Therefore  there  was  error  in  the  Judg- 
ment of  nonsuit 

The  right  of  navigation  is  paramount,  but 
not  ezcinsive.  It  the  nets  had  been  across 
the  channel  of  the  river,  or  had  been  in  any 
other  way  a  bar  to  navigation,  they  could 
have  been  run  over  with  impunity  by  any 
vessels  that  might  have  found  It  reasonably 
necessary  to  do  so.  Lewis  v.  Keeling.  4G 
N.  C.  299,  62  Am.  Dec.  168;  State  v.  Baum. 
128  N.  C.  600,  38  S.  B.  900.  Bat  there  must 
be  some  such  necessity.  As  was  said  by  this 
court  in  Lewis  v.  Keeling,  supra:  "There 
must  be  no  wantonness  or  malice,  no  nnnec- 
essary  damage,  but  a  bona  fide  exercise  of 
the  paramount  right  of  navigation."  This 
rule  is  not  only  uniformly  recognized  by  the 
courts  In  awarding  compensatory  damages, 
but  Is  further  enforced  by  section  3385  of 
the  Code  by  providing  a  penalty  of  $100  for 
every  such  injury.  The  defendants  rdy  up- 
on Baum's  Case,  supra,  but  that  case  rec- 
ognizes only  the  paramount  right  of  naviga- 
tion, and  is  based  upon  the  obstmctkui  of  a 
navigable  stream. 

There  was  error  In  taking  the  caw  from 
the  Jury.    Error. 
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McOALL  T.  ZACHART. 

(Supreme  Court  of  North  Carolina.    Dec.  9, 
1902.) 

OmOBRS  —  WRONOFUIi  POSSESSION  OF  OP- 
FICS>-ACTION  FOR  FKBS-AMOUNT  INVOLV- 
■O-JOINDEK  OF  CAU8BS  OF  ACTION— BBS 
JUDICATA. 

1.  An  action  to  recover  the  fees  and  emola- 
ments  of  an  office  received  by  one  of  the  de- 
fendants daring  his  wrongful  occupation  there- 
of, alleged  to  be  $500,  and  to  recover  of  the 
snreties  on  his  bond,  in  the  sum  of  $200,  given 
In  an  action  of  quo  warranto  to  determine 
right  to  the  office,  conditioned  to  pay  such  fees 
and  emoluments.  Is  on  but  a  single  cause  of  ac- 
tion, and  for  purpose  of  jurisdiction  InTolves 
|600;  the  bond  being  only  an  incident  to  the 
recovery,  and  the  action  not  being  on  it. 

2.  In  an  action  to  recover  fees  and  emolu- 
ments of  an  office  received  by  defendant  dnring 
his  wrongful  occupation  thereof,  the  judgnient 
In  quo  warranto,  which  merely  determined 
plaintiff's  right  to  the  office,  is  not  res  judicata 
against  plaintilTs  right  to  recover  sncb  fees 
and  emoluments;  the  state  being  the  plaintiff 
in  the  quo  warranto  action,  and  the  fees  and 
entoloments  not  being  recoverable  therein. 

Appeal  from  superior  court  Madison  conn- 
tjr;  CooncUl,  Jndge. 

Action  by  R.  S.  McCall  against  W.  W. 
Zacbary.  Demurrer  to  complaint  was  sn>- 
talned,  and  plalntifr  appeals.    Beversed. 

Frank  Carter  (Y.  S.  Lusk  and  Pritcbard  & 
HoUlna,  on  the  brief),  for  appellant.  Geo.  A. 
Stanford  and  J.  M.  Oudger,  for  appellee. 

FURCHBS,  0.  J.  The  plaintiff  was  the 
duly  elected  solicitor  of  Madiaon  county  crim- 
inal court,  but  the  defendant,  under  an  ap- 
pointment by  the  Judge  of  said  court,  took 
possession  of  said  office  before  the  term  of 
the  plaintiff  had  expired.  The  plaintiff  there- 
upon, by  and  with  the  permission  of  the  at- 
torney general,  brought  an  action  of  quo  war- 
ranto for  the  possession  of  said  office,  which 
terminated  In  his  favor  (125  N.  C.  249,  34  S. 
E.  962),  in  which  action  it  was  held  that  he 
was  the  rightful  solicitor  of  said  court  and 
the  defendant  was  not,  and  that  the  plain- 
tiff was  entitled  to  the  office  and  the  fees 
and  emoluments  thereof.  Upon  the  institu- 
tion of  snld  action  of  quo  warranto  the  de- 
fendant, as  he  Was  required  to  do  by  act 
of  assembly,  entered  into  bond  In  the  sum 
of  $200,  payable  to  said  McCall,  with  the  de- 
fendants El>bs  and  Redmon  as  sureties  of 
Zacbary,  that  he  would  account  for  and  pay 
over  to  the  plaintiff  all  such  fees  and  emolu- 
ments as  Zachary  might  recover  by  virtue  of 
his  incumbency  of  said  office,  if  the  plaintiff 
should  succeed  in  recovering  the  same.  But 
althongh  the  plaintiff  sdcceeded  in  said  action, 
and  recovered  said  office,  the  defendant  Zach- 
ary has  failed  and  refused  to  account  for 
and  pay  over  said  fees  so  received  by  him 
while  he  so  wrongfully  held  said  office,  the 
plaintiff  alleges,  to  the  amotmt  of  $500. 
This  action  is  brought  to  recover  said  fees 
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and  emoluments  so  wrcrngfuHy  received  by 
defendant  Zacbary  while  he  was  so  wrong- 
fully in  the  occupation  and  possession  of  the 
same.  To  the  plalntifTs  complaint,  in  which 
be  alleges  these  facts,  the  defendant  demur- 
red: First,  for  that  the  court  bad  no  Juris- 
diction, as  It  appeared  from  the  complaint 
that  the  action  was  brought  on  a  bond  for 
$200:  second,  for  that  the  complaint  and  ex- 
hibits show  that  said  bond  was  given  in  the 
action  of  quo  warranto,  which  has  been 
tried,  and  Judgment  for  the  plaintiff  for  the 
office,  but  there  was  no  judgment  In  that  ac- 
tion for  costs,  and  the  matter  is  res  Judicata; 
third,  for  that  several  causes  of  action  are 
improperly  united  in  the  same  action,— one 
for  the  amount  of  fees  received  by  defendant 
Zachary,  and  the  other  for  the  sum  of  $200, 
the  amount  of  the  bond  to  secure  the  plaintiff 
against  loss  on  account  of  Zachary's  holding 
the  office  and  receiving  the  fees  and  emolu- 
ments thereof. 

The  'first  ground  of  demurrer  is  not  true 
In  fact,  and  cannot  be  sustained.  The  ac- 
tion is  not  brought  on  the  bond  of  $200,  but 
to  recover  the  fees  the  defendant  received 
while  he  wrongfully  held  said  office,  amount- 
ing, as  plaintiff  alleges,  to  $5<K).  This  gave 
the  court  Jurisdiction,  and  the  bond  of  $200 
is  only  an  incident  to  the  recovery.  It  is 
like  that  of  a  bail  bond,  or  a  prosecution 
bond,  or  a  bond  given  by  a  defendant  in  an 
action  of  ejectment  to  secure  costs  and  dam- 
ages, and  does  not  affect  the  Jurisdiction. 
It  Is  true  that  recoveries  on  such  bonds  as 
those  mentioned  may  be  bad  in  the  action 
in  which  they  are  given,  but  that  Is  by  stat- 
ute. Code,  i  543.  It  Is  a  well-recognized  rule 
that  when  a  court  once  gets  Jurisdiction  of 
an  action  it  retains  the  Jurisdiction,  and  pro- 
ceeds to  pass  upon  and  determine  all  matters 
incident  thereto.  Chambers  v.  Massey,  42 
N.  C.  286,  cited  and  approved  in  Luton  v. 
Badham,  127  N.  C.  96,  37  S.  E.  143,  53  L.  R. 
A.  837,  80  Am.  St  Rep.  783;  Lutz  v.  Thomp- 
son, 87  N.  C.  384.  If  there  ever  would  have 
been  any  difficulty  In  the  plaintiff's  proceed- 
ing as  be  did  In  this  action,  that  has  been 
cured  by  the  Joinder  of  the  legal  and  equita- 
ble Jurisdiction  in  one  court  and  In  the  same 
action.  Under  the  present  system  we  have 
adopted  to  a  very  great  extent  the  equity 
practice,  in  which  it  was  always  allowed  to 
give  separate  Judgments  against  different  de- 
fendants according  to  the  merits  of  the  case. 
So  there  can  be  no  objection  to  the  court's 
giving  Judgment  against  Zachary  for  $500 
and  against  tbe  sureties  on  hts  bond  for  $200, 
which  would  be  discharged  by  tbe  defend- 
ant Zacbary  paying  the  whole  Judgment  or 
by  their  paying  that  amount  if  Zachary  did 
not  They  stood,  as  to  tbe  $200^  as  any  other 
surety  in  a  Judgment  does. 

The  second  ground  of  demurrer  cannot  be 
sustained.  The  quo  warranto  action  was  by 
tbe  state,  in  the  exercise  of  its  high  preroga- 
tive right  to  see  that  tti  ofRcee  are  held 
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and  ezerclacd  by  Ita  rightfully  elected  offi- 
cers. To  this  extent  the  state  was  Interest- 
ed; bnt  as  to  who  received  tbe  fees.  It,  as 
a  state,  had  no  interest  That  was  a  prtyate 
matter  between  the  parties,  wliich  they  must 
settle  themselves,  according  to  the  ^general 
principles  of  law.  If  the  parties  have  to  re- 
sort to  the  courts  for  a  settlement  So  the 
matter  of  fees  was  not  Involved  In  the  for- 
mer action,  and  could  not  have  been.  Mc- 
Call  V.  W«bb,  120  N.  C.  760,  36  S.  E.  174. 
And,  as  the  matter  of  fees  and  emoluments 
were  not  and  could  not  have  been  recovered 
in  the  quo  warranto  action,  they  could  not 
have  been  adjudicated;  and.  If  they  could 
have  been,  they  were  not  and  there  can  be 
no  estoppel.  Glenn  v.  Wray,  126  N.  C.  730, 
30  S.  E.  167.  But  they  may  be  collected  in 
an  independent  action.  1  Enc.  Fl.  &■  Prac. 
1018. 

The  defendant's  third  ground  of  demurrer 
—that  there  are  several  causes  of  action  im- 
properly united  In  one  action— cannot  be  sus- 
tained. This  ground  has  been  substantially 
answered  by  what  we  have  already  said— 
that  there  is  but  one  cause  of  action.  The 
$200  is  not  the  cause  of  action,  but  the  non- 
payment of  the  $500  in  fees  that  the  defend- 
ant Zachary  has  wrongfully  received,  which 
belonged  to  the  plalntiCt.  If  these  fees  bad 
been  paid,  that  would  have  discharged  the 
$200  Iwnd,  which  was  given  to  secvu-e  their 
payment  and  is  only  an  inddott  to  the  cause 
of  action,  and  does  not  affect  the  jurisdic- 
tion of  the  court  Code,  i  184,  provides  for 
making  all  persons  Interested  in  the  event 
of  an  action  parties,  and  the  sureties  were  in- 
terested in  the  event  of  this  action,  and  were 
properly  made  parties  thereto.  If  there  had 
been  different  causes  of  action  (as  there  were 
not),  they  grew  out  of  the  same  transaction, 
and  might  well  have  been  Joined  in  one  ac- 
tion. Young  V.  Young,  81  N.  C.  91;  Benton 
V.  Collins,  118  N.  C.  106,  24  8.  B.  122.  and 
cases  cited. 

There  was  error  In  sustaining  the  demur- 
rer. The  plaintiff  Is  entitled  to  recover  the 
amount  of  the  fees  and  emoluments  received 
by  the  defendant  Zachai7.  and  $200  of  this 
amount  against  Ebbs  and  Bedmon.  if  his  re- 
covery Is  that  much  or  more  against  the  de- 
fendant Zachary.    Error. 


(131  X.  C.  460) 

THOMAS  V.  aWYN  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  0. 
1902.) 

ACTION  AOAINST  AGENT— MONEYS  COLLECTED 

—BURDEN  OF  PROOF— ESTOPPEL 

-COMMISSIONS. 

1.  Where,  in  an  action  by  a  principal  against 

an  agent  for  money  he  has  collected  and  im- 
properly retained,  the  answer  admits  the  facts, 
but  claims  the  money  as  commissions,  the  bur- 
len  of  proof  is  on  the  defendant  to  establish 
bis  right  to  the  commissions. 

2.  Agents  for  the  management  of  realty  on 
the  discoDtinuauce  of  the  agency  sent  the  prin- 


cipal a  statement  charging  commissions  on 
rents  to  accrue  in  the  fntnre,  and  inclosing  a 
check  for  the  difference.  The  principal  prompt- 
ly notified  the  agents  that  she  accepted  the 
check  only  on  account  and  reserved  the  right 
to  collect  the  money  retained.  Held,  that  the 
acceptance  of  the  check  did  not  estop  the  prin- 
cipal to  claim  the  money  retained. 

3.  Agents  for  the  management  of  realty  on 
the  discontinuance  of  the  agency  retained  com- 
missions on  rents  to  accrue  m  the  fntnre,  trans- 
mitting the  balance.  In  an  action  by  the  prin- 
cipal for  the  money  retained,  one  of  the  ag«nts 
testified  that  there  was  no  formal  contract;  that 
it  was  nsual  to  collect  this  commission  as  the 
rents  accmed;  and  that  the  commissions  cover- 
ed the  trouble  of  securinK  a  tenant,  collecting 
and  remitting  rente,  supervising  the  property, 
and  keepiuE  it  in  repair.  Held  that  as  these 
duties  terminated  with  the  agency,  so  that  there 
could  be  no  implied  contract  to  justify  the 
charge  of  the  commissions,  the  agents  had  no 
right  thereto. 

Appeal  from  superior  court  Buncombe 
county;    CounclU,  Judge. 

Action  by  Mary  W.  Thomas  against  W.  B. 
Owyn  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Merrimon  &  Menimon,  for  appellant  T. 
F.  Davidson  and  Thos.  A.  Jones,  for  appel- 
lees. - 


CLABK,  J.  The  plaintiff  alleges  that  the 
defendants  were  her  agents  to  collect  rents 
for  her  houses,  and  bad  collected,  up  to  De- 
cember 31,  1894,  the  sum  of  $366.90,  which  is 
due  her,  but  which  they  refuse  to  pay  over. 
The  dpf  eudauts  admit  the  retention  by  them 
of  said  sum,  collected  by  them  as  alleged  In 
the  complaint,  but  aver  that  the  plaintiff  owes 
them  for  commissions  and  services,  for  which 
they  have  retained  said  sum.  The  court 
properly  held  that  the  burden  of  proof  was 
upon  the  defendants,  for.  If  no  proof  had 
been  introduced  on  either  side,  upon  the 
admission  In  the  answer  of  the'  collection  of 
$366.90  of  plaintiff's  mdbey  and  retention  of 
the  same,  nothing  else  appearing,  the  plain- 
tiff would  be  entitled  to  recover.  Cook  v. 
Gulrkin,  119  N.  C.  13,  25  S.  E.  715.  The  de- 
fendants dissolved  partnership,  and  offered 
that  one  of  them  would  collect  part  of  the 
rents  thereafter  and  the  ^otber  the  other 
part  The  plaintiff  declined  this  proposi- 
tion, and  discontinued  the  agency,  as  she 
had  a  right  to  do.  Abbott  v.  Hunt  129  N. 
G.  403,  40  S.  E.  119.  The  defendants  then 
sent  In  a  statement  of  account  charging 
commissions  on  rents  which  would  there- 
after fall  due  on  leases  made  by  them,  and 
deducted  therefor  $306.90,  sending  the  plain- 
tiff a  check  for  the  difference.  The  defend- 
ants now  claim  that  the  acceptance  ot  8ak< 
check  Is  an  estoppel  upon  the  plaintiff  to 
claim  the  balance,  and  rely  upon  Ore  Go.  ▼. 
Powers,  130  N.  G.  152,  41  S.  E.  6,  and  cases 
tnere  cited.  But  they  are  not  in  point  In 
those  cases  the  check  or  draft  was  sent  witli 
a  statement  therein,  or  in  the  letter,  that  It 
was  in  full  settlement;  and  the  creditor  ac- 
cepted It,  or  used  It,  without  demur.    In  Uie 
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preseot  case  the  defendants,  In  their  letter 
of  transmission,  recognize  that  tBe  check 
will  not  be  a  full  settlement  unless  so  ac- 
cepted by  the  plaintiff,  and  say  therein: 
"We  cannot,  aa  a  matter  of  course,  undertake 
to  predict  with  absolute  certainty  what  a 
court  of  law  will  decide;  but  whatever  Is 
decided  we  will  hare  to  abide  b>y.  Decision 
adverse  to  us  would  not  shake  our  firm  be- 
lief In  our  moral  right  to  this  money."  The 
plaintiff  promptly  notified  the  defendants  that 
she  accepted  the  draft  only  "on  account," 
and  reserved  the  right  to  collect  the  balance 
of  $366.90,  which  had  been  retained  as  com- 
missions on  future  rents.  The  only  point  in 
the  case,  therefore,  is  as  to  the  right  to  re- 
tain these  commissions  on  future  rents.  These 
rents  may  or  may  not  be  collected.  There 
was  no  contract  shown  authorizing  such 
charge,  and  it  would  not  arise  by  implica- 
tion. The  agents  who  shall  hereafter  collect 
them  will,  of  course,  charge  therefor;  and, 
if  the  original  agents  can  also  charge,  that 
would  throw  an  additional  charge  upon  the 
owner  whenever  an  agent  Is  changed.  It 
was  in  evidence  for  the  defendants  by  one 
of  themselves:  "We  never  had  any  formal 
contract  of  'any  kind.  I  was  asked  to  take 
charge  and  collect  the  rents,  and  I  did  so, 
and  retained  5  per  cent,  in  all  cases;"  and 
this  conrse  of  dealing  bad  continued  11  or  12 
years.  On  cross-examination  he  said  it  was 
usual  to  collect  this  commlsglon  "as  the  rents 
accrued,"  and  that  they  had  deducted  5  per 
cent,  on  all  the  rents  they  had  collected;  that 
the  $366.90  was  5  per  cent  on  rents  there- 
after to  accrue.  He  said  that  5  per  cent 
covered  the  trouble  of  securing  a  tenant  and 
drawing  up  the  lease,  collecting  and  remit- 
ting rents,  and  keeping  a  supervision  of  the 
property,  and  keeping  It  In  repair.  As  all 
these  duties  terminated  with  the  termlna- 
tioD  of  the  agency,  save  the  first  named, 
there  could  be  no  implied  contract  or  quan- 
tum meruit  to  Justify  a  charge  of  5  per 
cent,  on  rents  not  yet  accrued;  and,  as  the 
defendant's  testimony  fails  to  show  that  the 
plaintiff  was  Informed  of  any  custom  to  that 
effect,  and  there  was  no  express  contract 
authorizing  it  his  honor  properly  sustained 
the  demurrer  to  the  defendants'  ervldence. 
No  error. 


(131  N.  C.  47S) 

FLBMINO  T.  80TJTHBBN  BT.  OO. 

(Supreme  Court  of  North  Carolina.     Dec.  9, 
1902.) 

mJURT   TO  BMPL0T£3— RAILROADS— BNQINBS 
-C0UPLIN09— RtJLES-WAIVBIR  OF  AC- 
TION—INSTRUCTION. 

1.  Failnre  to  equip  a  locomotive  with  an  an* 
tomattc  coupler  In  general  use  is  negligence, 
as  much  as  failure  to  so  equip  a  car. 

2.  A  rule  forbidding  au  employ^  to  make 
couplings  of  cars  by  going  between  them,  or 
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otherwise  than  by  a  stick,  does  not  proliiblt  bli 
going  between  a  car  and  an  engine  to  couple 
uem  where  the  coupler  on  the  engine  ia  five  or 
six  feet  long  and  weighs  120  pounds;  coupliug 
with  a  stick  being  practically  impossible. 

3.  Failnre  of  a  railroad  company  to  equip  ita 
cars  with  automatic  couplers  is  a  continuing 
negligence,  making  it  liable  for  an  Injury  to 
an  employ^  while  making  a  coupliug  in  the 
discharge  of  his  duty,  notwithstanding  his  con- 
tributory negligence. 

4.  Under  the  fellow  servant  act  (Prrr.  Laws 
1897,  c.  56,  i  1),  prpTiding  that  an  employ^  in- 
jured by  defective  appliances  of  a  railroad  com- 
pany Bhall  be  entitled  to  maintain  an  action 
against  it,  and  section  2,  providing  that  any 
contract  by  an  employ6  of  the  company  to 
waive  the  benefit  of  the  first  section  shall  lie 
void,  he  is  prohibited  only  from  waiving  any 
right  before  Injury,  and,  having  received  an 
injury,  he  may  make  a  settlement  of  his  claim 
without  action. 

5.  An  instruction  that  a  contract  of  an  em- 
ploy4  of  a  railroad  company  to  waive  the  ben- 
efit of  an  action  which  he  may  have  against  it 
for  injuries  Is  void  is  calculated  to  mislead,  by 
giving  the  impression  that  a  proper  settlement 
after  injury  is  not  valid. 

Appeal  from  superior  court  Iredell  coun- 
ty;   Ooble,  Judge. 

Action  by  D.  B.  Fleming  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

L.  C.  Caldwell,  for  appellant  Long  A 
Nicholson,  for  appellee. 

ilOXTGOMERT,  J.  The  plaintiff,  an  em- 
ploy6  of  defendant  company,  alleged  In  his 
complaint  that  he  was  ordered  by  a  conductor 
of  one  of  the  defendant's  trains  to  make  a 
coupling  of  an  engine  and  a  freight  car,  and 
in  obeying  the  order  was  hurt  through  the 
negligence  of  the  defendant  without  fault 
of  his  own.  In  describing  the  manner  in 
which  he  was  injured,  he  further  alleged  "that 
the  coupler  on  the  engine  was  what  was 
usually  called  a  'drawbar,'  and  of  the  weight 
of  about  120  to  125  pounds,  and  of  the  length 
of  about  5  or  6  feet;  that  one  end  of  this 
drawbar  was  fastened  to  the  engine,  and  the 
other  end  reached  toward  the  front  of  the 
pilot  and  in  order  to  couple  with  this  instru- 
ment It  was  necessary  to  raise  the  same  about 
three  feet  and  attach  the  end  thereof  to  the 
coupler  of  the  car  to  which  it  was  desh-ed 
to  make  the  coupling;  that  it  was  Impossible 
to  make  the  coupling  without  the  brakeman 
getting  on  the  pilot  In  order  to  lift  the  draw- 
bar and  make  the  attachment;  that  on  this 
occasion  the  plaintiff  undertook  to  make  this 
coupling  under  the  direction  of  his  superior,, 
whose  orders  he  was  required  to  obey;  and 
that  this  drawbar  was  one  of  the  old-fashion- 
ed methods  by  which  couplings  were  made." 
And  as  to  the  particular  form  of  the  defend- 
ant's negligence  the  plaintiff  further  alleged 
that  his  Injuries  were  caused  by  the  negli- 
gence of  the  defendant  In  that  It  failed  to 
furnish  for  said  engine,  and  for  the  cars  then 
and  there  in  use  upon  Its  track  at  the  said 
place,  safe  and  suitable  machinery,  equip- 
ments, and  devices  for  the  purpose  of  safely 
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connecting,  conpUng,  and  operating  the  said 
engines  and  cars  upon  Its  said  track,  and  with 
modem,  self -coupling  devices,  as  required  by 
law,  and  such  failure  continued  up  to  the 
time  of  the  Injury  -  received  by  plaintiff  as 
aforesaid.  On  the  contrary,  the  said  engine 
and  cars  were  provided  with  unsafe,  defect- 
ive, unwieldy,  and  unsuitable  machinery,  ap- 
pliances, and  devices,  not  adapted  to  or  an- 
swering tlie  purpose  of  safe  use  for  which 
they  were  intended,  as  the  defendant  well 
knew.  The  defendant  in  its  answer  denied 
that  It  was  negligent  in  the  manner  alleged 
by  the  plaintiff,  aud  averred  that  the  plaintiff 
was  hurt  by  the  careless  and  negligent  man- 
ner in  which  he  made  the  coupling.  And  for 
a  further  defense  the  defendant  averred  that, 
after  the  plaintiff  was  hurt,  be,  for  a  valuable 
consideration  paid  to  him  by  the  defendant, 
executed  aud  delivered  to  the  defendant  a  full 
release  and  discharge  of  all  claims  he  had 
against  the  defendant  on  account  of  the  In- 
juries complained  of  In  the  complaint;  and 
the  defendant  pleaded  the  release  tn  bar  and 
estoppel  of  the  actlo«.  The  errors  assigned 
by  the  defendant  w«re:  First,  because  the 
court  admitted  Incompetent  and  Improper  evi- 
dence, pointed  out  in  the  case  on  appeal; 
second,  because  the  court  refused  to  give  cer- 
tain special  Instructions  asked  by  the  defend- 
ant, and  In  giving  certain  special  InstructionB 
asked  by  the  plaintiff;  and,  third,  because  the 
court  failed,  as  defendant  contended,  to  state 
in  a  plain  and  correct  manner  the  evidence 
given  In  the  cause,  and  to  declare  and  ex- 
plain the  law  arising  thereon,  embracing  an 
explanation  of  Its  nature,  purpose,  and  bear- 
ing, etc.,  to  prevent  misapprehension  by  In- 
advertence and  mistake. 

The  first  of  the  defendant's  prayers  for  in- 
structions was,  in  substance,  that  his  honor 
should  tell  the  Jury  that  If  they  should  find 
that  the  car  to  which  the  engine  was  attempt- 
ed to  be  coupled  by  the  plaintiff,  at  the  thne 
of  Ms  Injury,  was  equipped  with  an  auto- 
matic coupler,  such  as  that  requhred  by  law, 
and  that  the  engineer  was  capable,  and  op- 
erated his  engine  with  .care  and  caution,  then 
the  defendant  would  not  be  liable,  because 
not  negligent,  and  the  first  issue  should  be 
answered  "No."  It  was  properly  refused. 
There  was  evidence  tending  to  show  that  au- 
tomatic couplers  were  in  general  use,  and  on 
the  engines  of  the  defendant  company,  and 
that  the  engine  which  the  plaintiff  undertook 
to  link  or  couple  with  the  freight  car  was  the 
only  engine  of  the  defendant  on  that  road 
that  was  not  equipped  with  a  self-coupler 
at  that  time.  It  was  also  In  evidence  that 
engines  necessarily  have  to  be  coupled  with 
cars,  and  It  seems  to  us  to  be  as  essential 
that  the  same  kind  of  a  device  in  the  way 
of  a  coupler  should  be  attached  to  an  engine 
as  is  attached  to  a  car;  the  end  and  aim  of 
the  law  being  the  protection,  as  far  as  possi- 
ble, of  the  lives  and  limbs  OC  persona  in  rail- 
road employment 


In  the  defendant's  second  prayer  for  in- 
structions, it  desired  the  Jury  to  be  charged 
to  answer  the  first  issue  "Np,"  because  this 
court,  In  the  case  of  Greenlee  v.  Railway  Co., 
122  N.  0.  977,  30  S.  E.  U5,  41  I*  a  A.  399, 
65  Am.  St  Rep.  734,  had  declared  May,  1898, 
as  "the  time"  for  the  equipment  of  freight 
cars  with  automatic  couplers.  It  was  stated 
In  the  prayer  that  the  plaintiff  was  hurt  in 
October,  1807.  It  Is  not  a  fact  that  such  time 
(May,  1888)  was  fixed  as  the  beginning  of  the 
liability  of  railroad  companies  for  not  equip- 
ping theh-  cars  with  automatic  couplers.  The 
plaintiff  was  Injured  in  December,  1897. 
Greenlee  was  hurt  In  that  same  year  (1887), 
but  before  the  plaintiff  was,  and  Greenlee's 
Case  was  heard  In  this  court  In  1888. 

The  tWrd  prayer  was  in  these  words:  "If 
the  Jury  should  find  from  the  evidence  that 
the  rules  of  the  company  forbade  any  em- 
ployd  to  make  coupling  by  going  between 
cars,  and  should  find  that  the  plaintiff  knew 
of  such  rule,  and  that  he  signed  a  paper  pos- 
itively probibithig  an  employ^  from  coupling 
by  going  between  the  cars,  or  any  other  way 
accept  with  a  stick,  and  the  plahitiff.  In  vio- 
lation of  the  same,  exx>oscd  tilmself  to  danger, 
and  went  between  the  car  and  the  engine  for 
the  purpose  of  making  the  coupling,  he  would 
be  guilty  of  contributory  negligence,  and  the 
Jury  would  answer  the  second  issue  "Yes.'  " 
Els  honor  properly  refused  to  instruct  as  re- 
quested. The  rule,  taken  literally,  does  not 
forbid  the  plaintiff  from  going  between  an 
engine  and  a  car  for  the  purpose  of  making 
the  coupling.  The  prohibition  Is  against 
coupling  or  uncoupling  cars  with  a  stick. 
The  links  and  pins  that  connect  cars  are 
easily  manipulated  by  a  stick  in  the  hands 
of  a  brakeman,  who  can  stand  away  and 
from  between  the  cars  and  make  the  coup- 
ling. That  is  a  very  different  matter  from 
the  coupling  of  an  engine  and  a  car,  where 
the  coupler  provided  for  the  engine  is  a  bar 
of  iron  five  or  six  feet  long  and  weighing 
from  100  to  125  pounds,  lying  across  the 
pilot,  aud  to  be  raised  two  or  three  feet  In 
order  to  make  the  coupling.  The  plaintiff,  as  a 
witness  hi  his  own  behalf,  testified  that  he 
made  tiie  coupling  In  the  usual  way,  and  that 
In  order  to  get  It  (the  drawbar)  in  position, 
"you  have  to  raise  it  up,— one  end  of  It;  that 
you  cannot  raise  It  up  without  getting  on  the 
pilot;  that  you  have  to  get  on  the  pilot  to 
raise  It  up,"  and  he  did  it  In  the  usual  way 
that  brakemen  do  It  The  conductor  testified 
that  it  was  plaintiff's  duty  to  couple  the  en- 
gine and  the  car.  James  Dnmphy,  a  witness 
for  the  defendant  and  in  the  defendant's 
employment  as  yard  master  at  AshevUle  in 
1896,  said  the  usual  way  was  to  couple  the 
engine  to  the  car,  and  the  rules  of  the  <»n- 
pan,v  requh-ed  it  and  that  when  the  drawbai 
was  down,  witness  always  did  It  with  his 
hands.  He  said  further  that  It  would  have 
been  very  hard  to  raise  the  drawbar  with  a 
stick;    that  It  would  take  a  very  powerfnl 
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man  tot  raise  tta  bar  with  a  stick;  It  would 
be  more  difficult  to  make  the  coupling.  That 
rule  of  the  company,  as  we  have  seen,  did 
not  literally  prohibit  the  plaintiff  from  going 
In  between  an  engine  and  a  car  to  couple 
them:  and  neither  does  It  when  given  a  fair 
and  just  construction,  require  the  plaintiff  to 
use  a  stick  for  such  coupling.  And  further, 
from  the  evidence  in  reference  to  the  size 
and  length  and  weight  of  the  drawbar,  and 
force  necessary  to  raise  It,  it  must  have  been 
the  company's  httention  that  such  coupling 
should  be  made  with  the  Iiand,  and  not  with 
a   stick. 

The  fourth,  fifth,  sixth,  and  seventh  pray- 
ers for  instructions  concerned  the  alleged 
contributoiy  negligence  In  making  the  coup- 
ling, and  ought  not  to  have  been  given.  It 
has  been  decided  by  this  court  that  "the 
failure  of  a  railroad  company  to  equip  its 
cars  with  automatic  couplers  is  a  continuing 
negligence,  and  where  the  negligence  of  the 
defendant  Is  a  continuing  negligence,  as  the 
failure  to  furnish  safe  appliances  In  general 
use,  when  the  use  of  such  appliances  would 
have  presented  the  possibility  of  the  injury, 
there  can  be  no  contributory  negligence 
which  will  discharge  the  master's  liability." 
Troxler  v.  RaUway  Co.,  124  N.  C.  189,  32  S. 
B.  550.  44  L.  R.  A.  313,  70  Am.  St  Bep.  680. 
There  can,  then,  be  no  contributory  negli- 
gence of  the  plaintiff,  available  to  the  de- 
fendant as  a  defense  in  this  action,  because 
the  plaintiff  attempted  to  make  the  coupling 
in  discharge  of  his  duty,  and  because  the 
continuing  negligence  of  the  defendant  up  to 
the  moment  of  the  injury  was  subsequent  to 
the  plaintlfTs  negligence,  if  there  was  any, 
and  is  the  proximate  cause  of  the  injury. 

The  eighth,  ninth,  and  tenth  of  defendant's 
prayers  for  Instruction  will  be  disposed  of 
when  we  come  to  consider  the  eighth  and 
ninth  of  the  plalntifTs  prayers  for  Instruc- 
tion. 

The  plaintiff's  first  prayer  was  in  these 
words:  "First  If  you  believe  the  evidence, 
the  drawbar  which  thp  defendant  had  upon 
its  freight  engine  was  not  a  self-coupling  de- 
vice. The  failure  of  a  railroad  company  to 
equip  its  freight  cars  with  modern,  self- 
coupling  devices,  is  negligence  per  se,  con- 
tinuing up  to  the  time  of  an  injury  received 
by  an  employs  in  coupling  cars  by  hand, 
whether  such  employe  contributed  to  such 
injury  by  his  own  negligence  or  not"  There 
was  no  error  In  the  giving  of  the  Instruction 
by  his  honor.  The  defendant's  exception  to 
it,  no  doubt  was  founded  upon  the  holding 
by  his  honor  that  it  was  negligence  in  the 
defendant  not  to  equip  the  engine  with  an 
automatic  coupler. 

The  second  of  the  plalntUTs  prayers  was 
not  given,  and  the  third  was  in  these  words: 
"If  you  are  satisfied,  therefore,  by  the  great- 
er weight  of  the  evidence,  that  the  plaintiff 
went  in  to  make  the  coupling  when  the  de- 
fendant had  not  furnished  the  self-coupling 


device,  and  received  the  Injury,  tt  is  your 
duty  to  answer  the  first  issue  'Yss,'  and  also 
your  duty  to  answer  the  second  Issue  'No.' " 
It  is  plain  that  the  exception  to  that  In- 
struction was  based  on  the  same  view  that 
the  defendant  took  of  the  first  prayer,— that 
Is,  that  It  was  not  negligence  in  the  defend- 
ant to  fall  to  equip  Its  engine  with  a  self- 
coupler,— and  therefore  that  the  Jiury  should 
have  been  allowed  to  pass  upon  the  question 
of  the  contributory  negligence  of  the  plain- 
tiff. We  are  quite  sure  that  his  honor  did 
not  mean  to  say  or  to  intimate  that,  if  the 
plaintiff's  injiury  grew  out  of  a  matter  not 
connected  with  the  coupler,  the  defendant 
would  be  liable,  simply  because  the  defend- 
ant was  guilty  of  negligence  in  not  having 
equipped  the  engine  with  a  self-coupler.  He 
had  already  told  the  Jury  in  his  general 
charge  that  the  plaintiff  must  not  only  show 
that  he  was  injured  as  was  alleged  In  the 
complaint  but  that  they  must  find  that  the 
Injury  was  due  to  the  fact  that  the  engine 
was  not  equipped  with  an  automatic  coupler. 
Neither  can  we  think  that  the  Jury  was  mis- 
led by  the  language  of  the  instruction.  We 
think  the  clear  meaning  of  that  Instruction, 
when  taken  with  the  other  part  of  the 
charge  on  that  point,  is  that  the  plaintiff  was 
In  duty  bound  to  go  in  between  the  engine 
and  the  car  to  make  the  coupling,  and  that 
because  of  a  failure  of  the  company  to  fur- 
nish a  self-coupling  device,  he  could  not  be 
held  as  contributing  to  his  own  Injury,  if 
he  was  hurt  while  between  the  engine  and 
car,  performing  his  duty.  If  the  plaintiff  had 
been  Injured  while  engaged  In  making  the 
coupling  under  a  state  of  facts  as  testified 
to  by  himself,  he  would  not  have  been  de- 
barred of  the  right  to  maintain  his  actton, 
even  If  he  had  been  injured  by  an  act  of 
negligence  on  the  part  of  the  defendant,  not 
connected  with  the  defective  coupler,  or  even 
by  a  lawful  act  of  the  defendant's  agent  or 
employe,  because  the  continuing  negligence 
of  the  defendant  in  not  properly  equipping 
the  engine  with  a  self-coupler  must  be  con- 
current with  the  act  which  produced  the  in- 
Jury,  and  the  one  would  be  as  much  a  proxi- 
mate cause  of  the  injury  as  the  other.  Of 
course,  after  the  coupling  had  been  made 
and  completed,  if  the  plaintiff  then  had  com- 
mitted some  negligent  act  as  by  standing  so 
near  the  track  as  to  be  hurt  by  the  moving 
engine  or  car,  then  the  negligence  of  the  de- 
fendant in  not  properly  equipping  the  engine 
would  not  be  the  proximate  cause  of  the  In- 
Jury,  and  the  plaintiff's  negligence  would 
have  been  a  matter  for  consideration.  The 
bare  fact  that  a  railway  company  has  failed 
to  properly  equip  Its  cars  with  automatic 
couplers,  and  Is  therefore  negligent  does  not 
of  Itself  make  the  company  liable  for  an 
injury  to  an  employe.  The  injury  must  be 
connected  with  and  proceed  from  that  par 
ticular  Aegligence,  and  the  employA  must  b* 
in  the  discharge  of  his  dotjr. 
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For  the  reason  that  this  case  has  been  un- 
der an  adrisarl  for  a  term,  and  other  reasons 
satisfactory  to  ns,  we  have,  notwithstandhi'g 
our  conclusion  to  order  a  new  trial  for  an 
error  to  be  pointed  out,  discussed  and  de- 
cided the  matters  raised  In  the  case  on  ap- 
peal, with  the  exception  of  his  honor's  In- 
struction upon  the  matters  connected  with 
the  defense  of  the  release  and  discharge  set 
up  by  the  defendant  in  its  answer,  and  the 
defendant's  prayers  for  Instructions  (8,  9, 
and  10)  In  relation  thereto.  And  what  we 
shall  now  say  concerning  those  matters  will 
be  merely  incidental,  and  only  in  connection 
with  the  defendant's  exceptions  to  the  eighth 
and  ninth  of  the  plaintiff's  special  requests 
for  Instructions. 

His  honor,  after  having  charged  the  Jury 
upon  the  matter  of  the  release  and  discharge, 
and  refusing  certain  special  requests  of  the 
defendant  for  Instructions,  gave  to  the  eighth 
and  ninth  asked  by  the  plaintiff,  as  follows: 
"(8)  A  rule  of  the  railroad  company,  agreed 
to  by  the  plaintlfr,  may  be  waived  or  abro- 
gated for  the  company  by  the  conductor  mak- 
ing an  order  contrary  to  such  rule,  when  it 
was  the  duty  of  the  plaintiff  to  obey  such 
order.  If  you  find  by  the  greater  weight  of 
evidence  In  this  case  that  the  plaintiff  signed 
the  paper  B,  and  agreed  not  to  couple  cars 
except  with  a  stick,  if  yon  further  find  that 
the  conductor  ordered  him  to  make  the  coup- 
Itaig  you  are  instructed  that  the  conductor 
had  the  power  to  waive  or  abrogate  the  said 
contract  (9)  The  legislature  has  enacted 
that  any  contract  or  agreement,  expressed  or 
Implied,  made  by  any  employ^  of  said  com- 
pany, to  waive  the  benefit  of  an  action 
which  he  may  have  against  the  company  for 
injuries,  shall  be  null  and  void.  'And  it 
seems,'  says  the  supreme  court,  'that  the  leg- 
islature Intended  to  put  an  end  to  such  in- 
tention, by  saying  in  the  first  section  of  the 
act  that  he  shall  have  a  right  of  action  for 
injuries  caused  by  such  defective  machinery, 
and  providing  In  the  second  section  that  be 
cannot  waive  this  right  by  contract,  express- 
ed or  implied.' " 

We  need  not  discuss  the  correctness  of  the 
eighth  special  instruction  of  the  plaintiff, 
which  his  honor  gave,  for  the  reason  that 
what  we  have  said  above  in  discussing  the 
refusal  of  his  honor  to  give  the  third  prayer 
requested  by  the  defendant  makes  It  un- 
necessary. It  may  be  interesting  to  observe, 
however,  that  there  is  a  marked  difference 
between  the  language  of  the  agreement  made 
by  the  plaintiff  In  this  case,  not  to  go  be- 
tween the  cars  for  the  purpose  of  coupling 
them,  and  the  language  of  the  agreement  on 
the  same  subject  in  the  case  of  Mason  v. 
RalUroad  Co.,  114  N.  C.  719,  19  S.  E.  362. 


We  think  there  was  substantial  error  la 
the  giving  of  the  instruction  asked  by  the 
plaintiff  above  set  forth,  numbered  9.  The 
langruage  was  too^  broad,  and  was  calculated, 
not  to  say  intended,  to  mislead,  and  may 
have  misled,  the  Jury,  and  directed  their 
minds  to  the  release  and  discbarge  set  up 
by  the  defendant  In  its  answer.  The  lan- 
guage of  section  2  of  the  fellow  servant  act 
(chapter  56,  Prlv.  Laws  18&7)  does  not  read 
as  it  is  quoted  in  the  Instruction.  The  lan- 
guage is.  "That  any  contract  or  agreement 
expressed  or  implied  made  by  any  employ^ 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section  shall  be  null  and  void."  It 
does  not  read  that  any  contract,  etc.,  made 
by  an  employe  of  said  company  to  waive 
the  benefit  of  an  action  which  he  may  have 
against  the  company  for  injuries,  shall  be 
null  and  void.  The  first  section  of  said  act 
in  its  application  to  employes  who  have  been 
Injured  by  defects  in  the  machinery,  ways,  or 
appliances  of  railroad  companies,  provides 
that  such  persons  shall  be  entitled  to  main- 
tain an  action  against  such  company;  and 
section  2  of  the  same  act  provides  that  the 
injured  employe's  contract  to  waive  the  bene- 
fit of  the  first  section  shall  be  null  and  void. 
That  is,  upon  entering  the  service  of  a  rail- 
road company,  or  afterwards,  before  an  in- 
jury might  happen,  the  injured  employe  will 
not  be  iMund  Oooking  to  the  future)  by  any 
contract  he  may  have  made  with  the  com- 
pany, waiving  Oie  right  to  mahitaln  an  ac- 
tion for  his  injury.  The  words  "which  be 
may  have  against  the  company  for  injuries.'* 
fs  they  appear  in  the  instruction,  have  a 
double  aspect  They  look  both  to  the  future 
and  to  the  past.  And  the  Jury  may  have 
applied  that  language  to  the  release  and  dis- 
charge which  the  defendant  bad  procm^d 
after  the  Injmry.  And  the  last  section  of 
instruction  No.  .9  (a  quotation  from  the  opin- 
ion of  this  court  in  the  case  of  Coley  v. 
Railroad  Co.,  128  N.  C.  534,  39  S.  E.  43).  we 
can  see,  might  have  had  a  most  injurious 
effect  upon  the  defendant's  rights.  It  could 
have  had  no  application  to  the  matters  em- 
braced in  the  eighth  instruction  requested 
by  the  plaintiff,  which  his  honor  gave.  The 
whole  instruction  might  reasonably  have  been 
considered  by  the  Jury  as  a  statement  made 
to  them  by  his  honor  that  there  could  l>e  no 
release  and  discharge,  even  for  a  valuable 
consideration,  by  an  employe  who  had  been 
Injured  by  the  defective  machinery  of  a  rail- 
road company.  As  we  have  said,  we  do  not 
discuss  in  this  opinion  the  matters  relating 
to  the  release  and  discharge,  and  the  alleged 
fraudulent  character  of  the  paper  writing. 

For  the  error  pointed  out  there  must  be  s 
new  trial 
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(131  N.  c.  m) 

BBNEDIOr  T.  JONIB  et  aL 

(Rnpreme  Court  of  Nortli  Oarollna.    Dec.  9. 
1902.) 

AFPEAI^DISMISaAL-DOCKBTINO  TRANSCRIPT. 
1.  Under  Sup.  Ct.  Bnle  5  (39  S.  B.  t),  pro- 
riding  that  the  transcript  on  appeal  shall  be 
docketed  seven  days  before  the  call  of  the  dis- 
trict to  which  it  belongs,  and  rule  17  (39  S.  B. 
tI),  providing  that,  if  appellant  fails  to  so 
docket  It,  appellee  may  docket  a  certificate, 
and  have  the  appeal  dismissed,  the  appeal  will 
not  be  dismissed,  though  the  transcript  is  dock- 
eted lateri  too  late  for  a  bearing  at  that  term,  it 
having  been  docketed  before  docketing  of  tbe 
certificate  and  motion  to  dlamlM. 

Appeal  from  superior  court,  Buncombe 
county. 

Action  by  Mary  E.  Benedict,  executrix, 
against  H.  O.  Jones  and  others.  Judgment 
for  plaintiff,  and  defendants  appealed.  Plaln- 
tlfC  moves  to  dismiss  appeal.    Motion  denied. 

Plaintiff  (appellee)  moves  to  dismiss  the 
appeal,  for  that  It  appears  from  the  record 
that  the  case  was  tried  and  flnal  judgment 
entered  at  May  term,  1902,  of  tbe  superior 
court  of  Buncombe  county,  and  that  the 
countercase  on  appeal  was  served  on  defend- 
ants' (appellants')  counsel  July  31,  1902;  and 
that,  independent  of  such  date,  the  appellee 
says  it  was  the  duty  of  appellants'  counsel 
to  file  the  transcript  in  time  for  the  appeal 
to  be  heard  at  the  present  term  of  tbe  su- 
preme court,  but  that  the  transcript  was  not 
filed  untU  November  26,  1902,  too  late,  under 
the  rule,  for  the  appeal  to  be  determined  at 
this  term;  and  asks  that  the  appeal  be  dla- 
mlssed. 

F.  H.  Busbee,  for  appellee. 

CLARK,  J.  The  case  was  tried  below  in 
May,  1902,  and  tbe  transcript  was  docketed 
here  November  26,  1902,  which  was  too  late 
to  permit  of  the  appeal  being  argued  at  this 
term,  it  being  within  less  than  seven  days 
before  the  call  of  the  district  to  whicb  It  be- 
longa  Rule  6,  128  N.  C.  634,  39  S.  E.  v. 
After  it  was  docketed,  the  appdlee  moved 
to  dismiss.  This  was  too  late.  Rollins  v. 
Ijove,  97  N.  O.  210,  2  S.  B.  166;  Barbee  v. 
Green,  91  N.  O.  158.  The  uniform  ruling  of 
this  court  has  been  In  accord  with  the  above 
decisions,  and  may  be  thus  summed  up:  An 
appeal  must  be  docketed  not  later  than  the 
termination  of  the  next  term  of  tbls  comrt 
beginning  after  the  trial  below  (with  the 
exceptions  specified  In  the  proviso  to  rule  5, 
128  N.  G.  634,  39  S.  B.  v.).  If  not  docketed 
at  such  term  by  the  time  required  for  bear- 
ing at  such  term,  the  appellee  may  docket 
a  certificate  under  rule  17,  128  N.  0.  638,  39 
8.  B.  vL  then,  or  at  any  time  during  the  term, 
if  before  the  appellant  dockets  the  transcript, 
and  have  the  appeal  dismissed.  But  if  the 
appellee  Is  dilatory,  and  the  appellant  dock- 


ets the  transcript  at  tbat  term,  before  the 
appellee  moves  to  dli^miss,  though  too  late  to 
secure  a  hearing,  then  the  appeal  will  not 
be  dismissed.  Packing  Co.  v.  Williams,  122 
N.  0.  406,  29  N.  B.  366;  Smith  v.  Montague, 
121  N.  O.  92,  28  S.  E.  137;  Speller  v.  Speller, 
119  N.  0.  856,  26  S.  B.  160;  Haynes  v.  Cow- 
ard, 116  N.  C.  840,  21  S.  B.  690;  Paine  v. 
Cureton,  114  N.  C.  606,  19  S.  B.  631;  Triplctt 
V.  Foster,  113  N.  C.  389,  18  S.  B.  714.  There 
have  been  changes,  as  wUI  be  seen  by  tbe 
above  casas,  aa  to  the  time  during  such  next 
term  by  which  an  appeal  must  be  docketed  to 
secure  a  hearing  at  that  term.  Originally,  It 
must  have  been  docketed  "during  the  call  of 
the  docket  of  the  district  to  which  the  appeal 
belongs,"  and,  of  course,  the  first  time  at 
which  the  appellee  could  have  moved  then  to 
dismiss  for  failure  to  docket  was  at  the  end 
of  the  call  of  the  district  Then  the  time  was 
moved  up  so  as  to  require  docketing  "during 
the  first  two  days  of  the  call  of  the  district"; 
later  the  time  for  docketing  to  secure  a  hear- 
ing was  "before  the  beginning  of  the  call  of 
tbe  district";  and  now  It  must  be  docketed 
"seven  days  before  the  beginning  of  the  call 
of  the  district,"  and,  of  course,  the  right  of 
tbe  appellee  to  docket  and  move  to  dismiss 
has  moved  up  accordingly,  and  has  accrued 
upon  default  to  docket  by  the  time  required 
In  order  to  secure  a  hearing.  But  this  has 
not  affected,  of  course,  the  principle  that  If 
the  appellee  fails  to  move  to  dismiss  at  tbe 
first  opportunity  under  rule  17,  128  N.  C.  638, 
39  S.  E.  vl,  the  apx)ellant  can  docket  the  case 
at  any  other  time  during  that  term,  provided 
be  does  so  before  the  appellee  has  moved  to 
dismiss  under  said  rule.  Of  course,  if  the 
appeal  Is  not  docketed  till  after  the  termina- 
tion of  such  next  ensuing  term,  it  win  be  dis- 
missed. BurreU  v.  Hughes,  120  N.  O.  277, 
26  S.  B.  782;  State  v.  James,  108  N.  O.  792, 
IS  S.  B.  112.  The  laches  of  the  appellee  in 
not  moving  to  dismiss  under  rule  17,  128  N. 
C.  638,  39  S.  B.  v1,  ns  soon  as  he  might  will 
not  authorize  the  appellant  to  docket  after 
that  term. 

Tbe  transcript  on  appeal  seems  to  be  de- 
fective, in  that  It  does  not  set  out  tbe  organi- 
zation of  the  court,  and,,  possibly,  in  other 
particulars.  State  v.  Butts,  91  N.  C.  624,  and 
other  cases  cited  In  Clark's  Code  (3d  Ed.)  p. 
915.  But  this  may  be  cured  If  a  writ  of  cer- 
tiorari is  asked  in  proper  time,  and  allowed, 
or  a  motion  to  dismiss  may  be  made  on  those 
grounds  when  tbe  case  is  reached  at  the  next 
term.  Tbe  cause  Is  not  before  us  upon  such 
motions  now.  The  transcript  on  appeal  hav- 
ing been  docketed  at  the  proper  term,  though 
too  late  for  argument  yet  before  tbe  appellee 
moved  to  dismiss  as  authorized  by  rule  17, 
128  N.  C.  638,  39  S.  B.  Tl.  tbe  motion  to  dis- 
miss must  be  denied. 

Motton  dsiied. 
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SMITH  et  aL  t.  PARKER  et  aL 

(Sapreme  Court  of  North  Carolina.    Dec.  9, 
1002.) 

1IOBTOAGE3— FORKCLOSURB— INJTJNCTION— 
REUBiASB  OF  SURB1TIE!3. 

1.  Foreclosure  of  a  mortgage  given  by  sure- 
ties will  be  restrained,  they  alleging  there  was 
an  extension  of  time  of  payment,  without  their 
consent,  discharging  them  and  the  security,  till 
determination  of  the  question  of  such  extension. 

Appeal  from  superior  court.  Buncombe 
couuty;    Moore,  Judge. 

Action  by  C.  A.  Smith  and  otbers  against 
Haywood  Parker,  trustee,  and  others,  to  re- 
strain foreclosure  of  a  mortgage.  From  an 
order,  defendants  appeal.    Affirmed. 

Merrick  &  Barnard,  for  appellants.  Thos. 
A.  Jones,  for  appellees. 


CLARK,  J.  Tbls  Is  an  appeal  from  a  re- 
fusal to  dissolve  a  restraining  order  and  from 
granting  an  Injunction  to  the  hearing.  It 
appears  In  the  affidavits  of  plalntitts  that 
C.  A.  Smith,  as  principal,  and  A.  0.  Smith, 
bis  wife,  and  W.  D.  Justice  and  Susan  P. 
Justice,  bis  wife,  as  sureties,  executed  a  bond 
for  $1,500  to  the  defendant  Frances  Kohler, 
and  to  secure  the  same  executed  a  deed  in 
trust  to  the  other  defendant,  Haywood  Par- 
ker, upon  property  belonging  to  the  said 
sureties,— 0.  A.  Smith  having  no  int^est  in 
said  land  except  a  contingent  tenancy  by 
curtesy,— and  that  defendant  Kobler's  agent. 
In  making  the  transaction,  well  knew  that  A, 
C.  Smith,  W.  D.  Justice,  and  Susan  P.  Jus-, 
tice  were  sureties;  that  at  maturity  of  the 
bond  the  creditor  extended  the  time  for  pay- 
ment for  four  months  in  consideration  of 
payment  of  interest  In  advance  for  said  peri- 
od, and  this  was  done  without  the  knowledge 
or  consent  of  the  sureties;  that  the  trustee 
has  advertised  the  land  for  sale;  that  the 
defendant  Frances  Kohler  is  a  nonresident 
of  the  state,  and  without  sufficient  property 
in  this  state  to  respond  In  damages.  There 
were  counter  affidavits.  An  extension  of 
time,  without  consent  of  sureties,  discharges 
tbem,  and  also  any  security  given  for  the  debt 
Flemming  v.  Borden,  127  N.  C.  214,  37  S.  B. 
219;  Jenkins  v.  Daniel,  126  N.  C.  161,  34  S. 
E.  239,  74  Am.  St  Rep.  632;  Smitb  v.  As- 
sociation, 119  N.  C.  257,  26  S.  B.  40;  Hlnton 
T.  Oreenleaf,  113  N.  C.  6,  18  S.  B.  56.  Re- 
ceipt of  Interest  in  advance  is  prima  facie 
evidence  of  a  binding  contract  of  forbear- 
ance. Scott  T,  Fisher,  110  N.  C.  811,  14  S. 
B.  799,  28  Am.  St  Rep.  688;  Hollingsworth 
V.  Tomllnson,  108  N.  C.  246,  12  S.  B.  989. 
The  affidavits  and  counter  affidavits  raise  a 
serious  contention,  and  the  injunction  was 
Iiroperly  continaed  to  the  bearing,  wbeo  tbe 


disputed  matters  of  fact  may  be  determined 
by  a  Jury.  Railroad  Co.  v.  Aberdeen  &  W. 
E.  B.  Co.,  125  N.  C.  96,  34  S.  E.  197;  Whit- 
taker  V.  Hill.  96  N.  C.  2,  1  S.  B.  639.  Har- 
rington V.  Bawls  (at  this  term)  42  S.  E.  4GI. 
Is  conceded  by  the  defendants'  counsel  to  be 
exactly  in  point  but  they  contend  that  that 
decision  conflicts  with  HutafI  v.  Adrian,  112 
N.  C.  239,  17  S.  B.  78,  which,  they  suggest 
must  have  been  overlooked  in  deciding  Har- 
rington V.  Bawls.  On  the  contrary,  we  thlnic 
tbe  two  decisions  are  In  entire  accord,  la 
Hutaff  V.  Adrian  (decided  Feb.  term,  1893) 
17  S.  E.  78,  it  was  said  that  taking  the  al- 
legations of  the  complaint  as  true,  the  de- 
fendant's bond  and  mortgage  were  barred 
by  the  statute  of  limitations,  hence  tbe  pur- 
chaser at  a  mortgage  sale  would  get  no  title, 
for  the  mortgage  was  dead,  which  is  a  ques- 
tion of  law,  and,  the  plaintiff  being  in  posses- 
sion, no  injunction  would  lie  merely  to  prevent 
such  cloud  upon  title,  though  it  would  lie  if 
there  were  a  dispute  as  to  the  amount  due. 
which  is  an  issue  for  a  Jury,  In  order  to  pre- 
vent a  sale  which  would  put  the  mortgagor  at 
a  serious  disadvantage,  since  he  did  not  laiow 
how  much  was  due.  Soon  after  that  decision, 
the  enactment  of  chapter  6,  L«w8  1893,  re- 
versed the  above  doctrine  to  tbe  extent  of  al- 
lowing parties  in  possession  to  restrain  a  sale 
of  land  under  an  alleged  Uen  pending  an  ac- 
tion to  have  It  declared  Invalid.  Mortgage  Co. 
T.  Long,  113  N.  O.  127, 18  S.  B.  165.  Bealdes. 
Independent  of  that  statute,  here  there  is  a 
disputed  issue  of  fact  whether  the  mcn^gage 
has  beeen  released  by  an  extension  of  time 
to  the  principal,  and  this  should  be  deter- 
mined by  a  jury,  for  this  makes  a  dispute 
whether  anything  Is  due,  which,  it  was  said 
in  Hutaff  V.  Adrian,  would  authorize  an  in- 
junction to  the  bearing.  Jones  v.  Buxton. 
121  N.  C.  285,  28  S.  B.  645.  It  would  be 
a  hardship  on  the  mortgagor  to  compel  him 
to  rely  upon  an  extraneous  fact  like  a  re- 
lease being  established  after  a  sale  under  a 
mortgage  In  an  action  of  ejectment  by  a 
purchaser,  when  by  an  Injimction  till  tbe 
hearing  the  disputed  Issue  of  fact  can  be 
determined  before  a  sale.  Sucb  injunction 
cannot  harm  the  mortgagee,  who,  if  be  suc- 
ceeds, will  sell  and  collect  tbe  debt  with  in- 
terest added,  whereas.  If  no  Injunction  is  al- 
lowed, and  the  disputed  issue  of  release  can 
only  be  determined  after  sale,  tbe  mortgagor 
will  be  either  forced  to  pay  the  debt,  or  ma 
the  risk  of  tbe  property  being  sold  at  an 
Inadequate  price  (since  no  one  will  buy. 
under  such  clrcnmstances,  except  a  specu- 
lator), and  thus  would  lose  the  value  of  tb? 
land  In  excess  of  the  mortgage,  if,  on  a  trial 
in  ejectment,  tbe  Jury  should  find  tha:«  was 
no  release. 
No  ertor. 
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BROWN  T.  ATI<ANTA  &  a  AIB  LINB  BY. 
00. 

(Sapreme  Gonrt  of  Nortii  Ouoltaa.    Dmi  9, 
1902.) 

KAIIiBOADa— UABIUTY  FOR  TORT  OF  LKSSBB 

—INJURY  TO  BMPLOT*-UOTION 

FOR  NONSUIT. 

1.  Notwithstandiug  the  provision  of  Acta 
1897,  c.  109,  for  motion  for  nonsait  at  the  end 
•f  plaintiff's  evidence,  such  a  motion,  In  the 
natrire  of  a  demurrer  to  the  evidence,  may  be 
made  by  defendant  after  introducing  evidence, 
his  eviaence,  however,  not  to  be  considered 
thereon. 

2.  A  railroad  company,  which  leases  its  road, 
M  authorized  by  its  charter,  is  liable  to  an  em- 
pIoy£  of  the  lessee,  injured  through  the  lessee's 
negligence. 

Cook.  J.,  dissenting. 

Appeal  from  superior  cotirt;  Mecklenburg 
county;    Coble,  Judge. 

Action  by  J.  B.  Brown  against  the  Atlanta 
St  Charlotte  Air  Line  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  apitealB. 
Affirmed. 

Geo.  F.  Bason,  for  appellant  Bnrwell, 
Walker  &  Cansler,  for  appellee. 

MONTGOMERY.  J.  This  action  was 
brought  by  the  plaintiff  to  recover  damages 
for  personal  injuries  sustained  by  him  while 
In  the  service  of  the  Southern  Railway  Com- 
pany, the  lessee  of  the  defendant,  the  At- 
lanta &  Charlotte  Air  Line  Railway  Company. 
The  defendant,  after  pleading  contributory 
negligence  on  the  part  of  the  plaintiff,  for  a 
further  answer  and  defense  denied  Its  lia- 
bility on  the  ground  that  it  had  leased  the 
property  to  the  Soutliem  Railway  Company, 
and  was  not  responsible  for  the  tortious  acts 
of  its  lessee.  The  language  of  that  part  of 
the  answer  was  in  these  words:  "(12)  And 
for  a  further  answer  and  defense  to  said  ac- 
tion, the  defendant  says  that,  having  leased 
and  conveyed  its  railroad,  with  all  its  prop- 
erty, rights,  and  franchises,  to  the  lessee,  the 
Southern  Railway  Company,  as  alleged  in 
plaintiff's  complaint,  this'  defendant,  at  the 
time  of  the  Injury  to  plaintiff,  had  no  con- 
trol nor  power  over  the  said  railroad,  nor 
over  the  management  or  operation  of  the 
same.  It  had  deprived  itself  of  its  property, 
rights,  and  franchises  with  the  consent  of 
the  state,  which  had  conferred  upon  it  in 
its  charter  the  right  to  convey  and  lease  Its 
railroad  and  all  its  property,  right,  and  fran- 
chises granted  in  Its  charter,  except  the 
franchises  to  be  and  exist  as  a  corporation. 
That,  in  view  of  the  foregoing,  as  it  is  ad- 
Tlsed,  It  cannot  be  held,  and  Is  not  liable 
In  law,  for  the  result  of  any  conduct  or  al- 
leged misconduct  of  its  lessee,  the  Southern 
Railway  Company,  towards  the  plaintiff.  In 
its  operation  of  the  said  railroad.  Defend- 
ant further  says  that  It  is  advised  that  to 
bold  it  liable  in  this  action,  and  to  take  from 
It  ita  property  in  satisfaction  of  any  Judg- 


ment which  may  be  recovered  in  the  same, 
will  be  to  deprive  it  of  Its  property  without 
due  proce.<)s  of  law,  and  in  violation  of  the 
fourteenth  amendment  to  the  constitution  of 
the  United  States."  At  the  close  of  the  evi- 
dence "the  defendant  moved  for  a  nonsuit 
upon  the  ground,  as  it  appeared  from  the 
evidence,  that  this  action  was  prosecuted 
against  the  defendant,  the  Atlanta  &  Char- 
lotte Railway  Company,  the  lessor,  for  the 
tort  committed  by  the  Southern  Railway 
Company,  its  lessee,  in  the  operation  of  its 
trains  over  the  leased  road."  The  motion 
was  overruled,  a  Judgment  In  favor  of  the 
plaintiff  upon  the  verdict  was  rendered,  and 
the  defendant  appealed. 

Bach  and  all  of  the  exceptions,  with  the 
exception  of  the  one  to  the  overruling  of  the 
motion  for  nonsuit,  was  abandoned  by  the 
coimsel  of  the  defendant  in  this  court  The 
plaintiff  contends  that  the  court  properly 
overruled  the  motion  for  nonsuit  for  the  rea- 
son that  the  defendant  did  not  make  the 
motion  at  the  prefer  time,— that  is,  when  the 
plaintiff  had  concluded  his  evidence,— and 
that  when  it  was  made  it  was  after  the  de- 
fendant bad  introduced  ita  evidence  on  the 
execution  of  the  lease,  which  was  uot  permis- 
sible, a  defendant  not  being  allowed  to  move 
to  dismiss  upon  testimony  Introduced  by  him- 
self. The  contention  Is  based  on  the  provi- 
sion of  Acts  1897,  c.  109,  as  amended  by 
Acts  1899,  c.  131.  The  amendment  of  1899 
has  been  repealed  by  the  subsequent  amend- 
ment of  1901  (chapter  594),  which  latter 
amendment  is  substituted  for  the  former  one, 
but  for  the  purposes  of  this  discussion  tbat 
la  immaterial.  The  purpose  of  the  motion 
was,  not  to  procure  a  ruling  by  the  court 
upon  the  right  of  the  defendant  to  lease  its 
road  to  the  Southern  Railway  Company,  for 
that  had  been  admitted  in  tiie  answer,  but 
to  have  a  ruling  that  the  whole  evidence 
showed  that  the  plaintiff  was  injured  while 
in  the  service  of  the  lessee,  and  that  it  was 
not  legally  sufficient  to  establish  the  plain- 
tiff's claim  as  against  the  defendant.  If  the 
defendant  had  proceeded  under  the  statutory 
provisions  above  referred  to,  there  could  be 
no  doubt  that  the  question  would  have  been 
properly  raised.  But  was  the  defendant  con- 
fined to  the  procedure  marked  out  In  those 
statutes?  The  motion  was  substantially  "a 
demurrer  to  the  evidence,"  and  that  practice 
is  recognized  in  many  of  the  states,  and  al- 
ways has  been  with  us.  The  purpose  of  the 
practice  Is  to  present  to  the  court,  Instead 
of  submitting  the  evidence  to  the  jury,  such 
facts  as  were  shown,  and  as  the  evidence 
tended  to  prove,  for  the  Judgment  of  the 
court  as  to  their  sufficiency  In  law  to  estab- 
lish the  plaintiff's  claim  against  the  defend- 
ant If  the  burden  to  make  out  the  case  is 
on  the  defendant  the  plaintiff  might  demur 
to  the  evidence.  The  usual  practice  in  this 
state  before  the  enactment  of  the  statutes 
above  referred  to  was  to  proceed  as  la  now 
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proTlded  for,  except  that  now  It  is  dlscre- 
tionary  with  the  defendant  whether  he  will 
Introduce  evidence  after  the  motion  to  dis- 
miss or  not,  while  before  these  acts  that 
matter  was  discretionary  with  the  conrt 
But  what  can  be 'the  objection  to  moving, 
for  the  first  time,  when  all  the  evidence  is 
In,  notwithstanding  Acts  1897,  c.  109,  as  the 
proper  method  of  demurring  to  the  evidence? 
Of  course,  the  evidence  of  the  demurrant 
eould  not  be  considered.  In  the  case  before 
OS  there  was  no  evidence  offered  by  the  de- 
murrant, except  on  the  matter  of  contrib- 
utory negligence  of  the  plaintiff.  The  fact 
that  the  Southern  Hallway  Company  was 
operating  the  train  was  admitted  in  the  an- 
swer, and  exemption  pleaded  on  that  ac- 
count for  the  defendant.  We  wHl  consider 
the  motion  as  a  demurrer  to  the  evidence, 
though  not  very  clearly  expressed,  and  only 
made  at  the  conclusion  of  all  the  evidence, 
the  demurrant's  evidence  not  bearing  on  the 
matter  embraced  In  the  motion.  But  his 
honor  was  correct  in  his  refusing  to  sustain 
the  demurrer.  We  will  not  attempt  to  add 
anything  further  to  what  has  been  said  by 
this  conrt  on  the  responslbUlty  of  railroad 
companies  who  are  lessors  for  the  negligent 
acts  of  their  lessees.  They  are  both  liable. 
In  Logan  v.  Railroad  Co.,  116  N.  O.  940,  21 
S.  E.  9S9,  the  matter  was  thoroughly  discuss- 
ed and  decided,  and  the  opinion  has  been  af- 
firmed In  numerous  cases  since.  TUlett  v. 
Railroad  Co.,  118  N.  C.  1031,  24  &  B.  Ill; 
Benton  v.  Railroad  Co.,  122  N.  a  1007,  SO 
8.  B.  333;  Ferry  v.  Railroad  Co.,  128  N.  O. 
471,  89  S.  B.  27;  Harden  v.  Ralh-oad  Co., 
120  N.  G.  854,  40  B.  B.  1S4.  05  L.  B.  A.  784. 
86  Am.  St  Itep.  747. 
No  error. 

COOK,  J.  (dissenting).  I  do  not  concur  In 
that  part  of  the  opinion  of  the  court  which 
holds  that  the  defendant  lessor  company  Is 


responsible  for  the  torts  committed  by  its 
lessee,  the  Southern  Railway  Company.  Un- 
der the  powers  conferred  upon  defendant 
company  in  Its  charter  it  had  the  right  to 
lease,  and  in  exercising  the  same  did  lease, 
its  railroad  and  all  its  property,  rights,  and 
franchises  (except  the  franchises  to  be  and 
exist  as  a  corporation),  to  the  Southern  Hall- 
way Company;  and  the  latter,  the  Southern 
Railway  Company,  was,  as  such  lessee,  op- 
erating the  same  on  its  own  account,  and 
was  the  employer  of  the  plaintifC  at  the  time 
when  the  alleged  injury  occurred;  and  there 
was  no  contractual  relation  existing  between 
the  plaintiff  and  defendant  In  no  Jurisdic- 
tion (except  our  own)  is  It  held  that  the 
lessor  company  is  liable  toe  the  contracts  or 
torts  of  the  lessee  company,  except— First 
when  the  lease  Is  made  without  legal  license 
or  authority  (in  which  case  the  lessee  is 
deemed  to  be  the  agent  of  the  lessw);  sec- 
ond, when  the  license  ot  authority  to  lease 
is  coupled  with  an  express  provision  that  the 
lessor  shall  be  and  remain  liable  for  the  acts 
of  Its  lessee.  In  the  case  at  bar  the  lease 
was  made  under  express  authority  granted 
in  the  charter  of  the  lessor  company,  and 
there  Is  no  provision  that  it  shall  be  liable 
for  the  contracts  or  torts  of  Its  lessee.  This 
doctrine  was  flrst  held  by  this  court  in  Logan 
V.  Railroad  Co.,  116  N.  0.  940,  21  S.  B.  959, 
and  was  approved  in  a  number  of  cases 
thereafter.  But  when  it  was  again  present- 
ed to  this  court  for  review  (for  the  first 
time  after  I  became  a  member  of  this  court) 
In  Harden  v.  Railroad  Co.,  129  N.  C.  354,  40 
S.  B.  184,  55  L.  R.  A.  784,  8S  Am.  St  Rep. 
747,  and  after  a  thorough  study  of  the  prin- 
ciple bivolved  and  examination  of  the  deci- 
sions bearing  upon  the  question,  I  became 
satisfied  that  it  was  unsound  in  law,  and 
there  gave  a  full  expression  of  my  views  in 
my  dissenting  opinion,  to  which  I  now  ref^* 
without  a  redlscussion  of  the  subject. 


Digitized  by 


Google 


TM 


WBIOHTS  ADITB  ▼.  SOUTHERIT  BT.  Ca 


913 


aoi  Va.  36) 

WRIGHT'S  ADM'R  r.  SOUTHBRN  BT.  GO. 

(Soprem*  Coort  of  Appeals  of  Virginia.    Dec. 

11,  1902.) 

IMJUBT  TO  RAILROAD   EMPLOY*— Rtnja»—BN- 

roRCBMBNT— negliqbnce;. 

1.  It  is  the  duty  of  a  railroad  company  to 
adopt,  promulgate,  and  euforce  reasonable  mles 
to  promote  the  safety  of  its  employes. 

2.  Though  a  railroad  company  adopted  cer- 
tain rules  as  to  Uie  use  of  flags  in  the  repair 
yards  to  protect  employfts  working  under  the 
cars,  where  the  eyidence  showed  that  the  mles 
were  uniformly  and  continuously  disregarded, 
with  the  knowledge  of  those  in  charge  of  the 
repair  shop,  it  warranted  a  finding  imputing 
knowledge  of  the  condition  of  the  affairs  in  this 
respect  to  the  railroad  company,  or  a  want  •( 
ordinary  care  on  its  part  if  it  remained  in  Ig- 
norance of  sn<^  disregard  of  its  rules. 

Error  to  circuit  conrt,  Brunswick  county. 

Action  by  tbe  administrator  of  J.  W. 
Wrigbt  against  tbe  Sontbem  Railway  Compa- 
ny. Judgmoit  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Brerett  Perkins,  E.  P.  Bufrard,  and  O.  V. 
Meredith  for  plaintiff  Is  error.  A.  P.  Thorn, 
(or  defendant  in  errw 

KEHTH,  P.  This  is  a  writ  of  error  to  a 
Judgment  of  tbe  circuit  court  of  Brunswick 
cotmty  in  an  action  of  trespass  brought  to 
recover  damages  for  the  death  of  J.  W. 
Wright,  who  was  employed  as  a  car  repairer 
In  the  shope  of  tbe  Southern  Railway  Com- 
pany. At  the  trial  tbe  defendant  demurred 
to  tbe  plaintiff's  evidence,  tbe  jury  rendered 
a  verdict  in  favor  of  the.  plaintiff  fdr  $5,000, 
upon  wbich  tbe  court  entered  Judgment  upon 
tbe  demurrer  for  tbe  defendant,  and  tbe  case 
Is  before  us  upon  a  writ  of  error. 

Tbe  defendant  woried  as  car  repairer  In 
the  csr  sheds  of  tbe  defendant  in  error.  Into 
whic^  ran  a  number  of  tracka  upon  wbich 
cars  needing  repair  were  place'l.  It  is  in 
proof  that  frcm  700  to  800  cars,  to  say  noth- 
ing of  other  machinery,  were  annually  repair- 
ed in  tbe  shops,  necessitating  the  employment 
of  a  large  number  of  workmen.  J.  W. 
Wrigbt  was  at  work  upon  track  No.  8,  aid- 
ing in  making  repairs  to  tbe  drawbead  of  a 
car.  In  <nrder  to  perform  the  duty  assigned 
him  be  was  in  the  middle  of  tbe  track,  In 
a  crouching  position.  In  front  of  tbe  draw- 
bead,  when  a  shifting  engine  which  was  be- 
ing coupled  to  a  car  struck  and  set  in  motion 
a  car  between  the  one  in  tbe  repair  .of  which 
Wright  was  engaged  and  that  to  which  tbe 
coupling  was  being  made,  and  drove  it  down 
the  track,  striking  Wright  and  cmsbing  bim 
in  such  a  manner  tliat  he  shortly  thereafter 
died. 

It  is  charged  that  the  railway  company 
was  negligent  in  falling  to  adopt,  promulgate, 
and  enforce  proper  rules  and  regulations  for 
the  guidance  and  control  of  its  operatives  en- 
gaged in  the  hazardous  duties  Incident  to  em- 
ployment in  repair   shops. 

f  1.  S«e  Mastar  and  Ssrvaat.  toL  U.  Cent.  Dig.  H 
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That  it  Is  the  duty  of  a  railroad  company 
to  exercise  ordinary  care  to  fumisb  reason- 
ably safe  appliances  and  Instrumentalities 
for  tbe  protection  of  Its  employes,  and  to 
adopt,  promulgate,  and  enforce  reasonable 
rules  to  promote  their  safety,  there  can  be  no 
question.  If  authority  for  this  proposition  be 
needed,  It  will  I>e  found  hi  Shear.  &  R.  Neg. 
(5th  Ed.)  S  202: 

"A  master  who  employs  servants  in  a  dan- 
gerous and  complicated  business  is  persoQaily 
bound  to  prescribe  rules  sufficient  for  its 
orderly  and  safe  management,  and  to  keep 
bis  servants  informed  of  these  rules,  so  far 
as  may  be  needful  for  their  guidance.  Thus 
a  railroad  companjr  la  bound  to  regulate,  by 
published  rules,  the  time  and  manner  of  run- 
ning Its  trains,  so  as  to  avoid  collisions,  and 
to  enable  all  its  servants  to  know  when  a 
train  may  be  expected,  and  thus  to  avoid 
danger.  And  a  jury  may  find  that  It  ought 
to  have  rules  to  protect  men  working  under- 
neath cars  from  the  starting  of  such  cars 
without  due  warning.  Tbe  master  Is  also 
bound  to  use  ordinary  care  and  diligence  to 
enforce  tbe  mles  which  be  has  made,  and 
disregard  of  such  rules,  witb  his  acquiescence 
or  neglect  to  enforce  them,  is  tantamount  to 
a  suspension  of  the  rules  A  jury  has  no  gen- 
eral right  to  find  that  a  rule  should  have 
been  adopted,  without  sufficient  evidence  that 
such  rule  was  necessary  and  practicable." 

Tliat  the  jury  were  warranted,  from  the 
evidence,  in  finding  in  this  case  that  it  was 
the  duty  of  the  railroad  company  to  adopt 
such  rules,  appears  from  tbe  facts  already 
stated.  Tbe  evidence  sufficiently  shows  a 
compliance  ujKin  tbe  part  of  tbe  railroad  com- 
pany with  so  much  of  its  duty  as  requh*ed  the 
adoption  of  rules.  The  evidence  as  to  their 
promulgation  is  by  no  means  so  satisfactory, 
and  a  jury  might  have  been  warranted,  up- 
on that  point,  in  finding  that  tbe  rules- relied 
upon  were  never  so  published  as  to  bring 
them  home  to  tbe  plaintiff's  intestate,  and 
upon  a  demurrer  to  evidence,  if  that  were 
all,  it  might  have  been  tbe  duty .  of  the  court 
to  sustain  the  verdict;  but  with  respect  to 
tbe  falhire  upon  tbe  part  of  tbe  railroad  com- 
pany to  enforce  its  rules,  granting  that  they 
were  duly  adopted  and  promulgated,  the  evi- 
dence discloses  a  state  of  facts  which  well 
warranted  a  jury  in  finding  that  tbe  railroad 
company  had  been  negligent. 

Without  going  into  the  details  of  tbe  tes- 
timony of  witnesses  upon  this  point,  it  suffl- 
dently  appears  from  the  evidence  of  Spain 
and  Edwards  that  the  rules  were  disregard- 
ed so  uniformly  and  continuously,  with  tho 
knowledge  and  practical  acquiescence  of 
those  In  charge  of  tbe  repair  shops,  as  tc 
warrant  a  Jury  In  imputing  knowledge  of  the 
condition  of  affairs  in  this  respect  to  tbe  rail- 
road company,  or  a  want  of  ordinary  care 
upon  ito  part  In  the  performance  of  Its  duties 
If  it  remained  in  Ignorance  of  a  disregard  of 
its  rules  so  general  and  long  continued. 

W.  J.  Spain,  foreman  of  car  repairs  of  the 
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Southern  Rattway  Company  at  Lawrence- 
vlUe,— a  witness  on  behalf  of  the  defendant,— 
speaking  of  the  use  of  flags,  was  asked: 

"Did  you  ever  call  any  of  the  car  repair- 
ers' attention  to  the  fact  that  the  flags  were 
missing?  A.  Yes,  air;  I  threatened  to  dis- 
charge them  for  not  having  the  flags  up. 
Q.  In  other  words,  you  did  what  you  could 
to  enforce  the  rule?    A.  Exactly." 

On  cross-examination  he  was  asked:  "Did 
you  ever  furnish  the  rule  to  these  people?" 
To  which  he  replied:  "No,  sir;  not  until  re- 
cently, q!  Before  Mr.  Wright's  death,  which 
occurred  on  the  14th  of  January,  1900,  the 
rules  of  the  company  were  not  furnished  to 
the  car  repairers?  A.  They  were  not  to  the 
men,  but  they  were  furnished  to  inspectors 
and  foremen  on  November  14,  1899.  Q.  You 
have  stated  there  was  great  laxity  about  the 
use  of  flags  among  the  employes?  A.  It  was 
not  permitted,  and,  as  I  stated  before,  we 
bad  threatened  time  and  again  to  discbarge 
men  for  being  so  careless  about  the  use  of 
flags.  Q.  Whether  you  threatened  or  not,  It 
prevailed?   A.  It  did  in  a  measure;  yes,  sir." 

R.  S.  Edwards,  an  Inspector  of  repairs, 
employed  at  these  shops,— a  witness  intro- 
duced on  behalf  of  defendant,— speaking  of 
the  rule  which  had  been  adopted  for  the  pro- 
tection of  car  repairers,  was  asked:  "Didn't 
you  know  well  that  this  rule  of  the  com- 
pany had  not  been  observed  on  the  part  of 
these  car  repairers;  that  they  had  never  ob- 
served It,  and  that  they  were  very  ill-provid- 
ed with  flags?  A.  Well,  I  know  there  had 
been  no  rule  read  to  the  men,  but  the  use 
of  the  flags  had  been  there,  and  they  had 
been  using  flags.  Q.  There  had  been  a  mighty 
lax  and  careless  use  of  the  flags?  A.  They 
were  not  as  particular  as  they  should  have 
been.  Q.  Didn't  each  foreman  suffer  this 
laxity  in  the  use  of  the  flags?  A.  Yes,  sta-; 
it  seemed  to  be  a  hard  matter  to  make  them 
keep  the  flags  up.  Q.  And  so  hard  they 
hadn't  tried  to  enforce  the  rule?  A.  I  always 
tried  to  discharge  my  duty.  If  I  saw  him 
In  danger  I  told  him  of  It." 

There  is  some  evidence  that  the  flags  had 
been,  a  good  while  before  the  date  of  the 
accident,  distributed  to  the  men,  with  In- 
structions to  place  tbem  when  at  work  in 
repairing  a  car  on  that  end  of  the  car  from 
which  the  approach  of  danger  was  to  be 
apprehended;  that,  when  the  flag  was  so 
placed.  It  could  not  be  removed  except  by 
the  workman  who  had  put  it  there,  or  with 
his  knowledge  and  consent,  and  the  car  upon 
which  It  was  placed  could  not  be  moved. 
But  the  evidence  further  Is  that  those  flags 
bad,  in  great  measure,  disappeared;  that  those 
which  remained  had  become  so  dirty  and 
worn  as  to  be  indlstlngulsbable,  and  their 
use,  as  we  have  seen,  had  fallen  Into  prac- 
tical abeyance.  There  is  evidence  tending  to 
prove  that  a  short  time  before  the  accident 
the  Intestate,  who  had  gone  to  Edwards  to 
get  some  supply  connected  with  the  work  in 
which  be  was  engaged,  was  told  by  him 


that  he  was  going  to  do  some  shifting,  and 
to  look  out;  but  it  aflSrmatively  appears  that 
Wright  was  not  told  that  the  shifting  en- 
gine was  going  on  repair  track  No.  3,  where 
he  was  at  work,  but  only  in  a  general  way 
Edwards  told  htm  that  he  "was  going  over 
where  he  was  to  do  some  shifting."  It  to 
further  proved  that  the  custom  on  the  part 
of  Edwards  was  to  walk  down  the  repair 
track  In  advance  of  the  shifting  engine,  and 
personally  notify  those  who  were  engaged 
in  repairing  cars  upon  that  track. 

Without  going  further  Into  the  testimony, 
enough  has  been  said  to  show  that  the  Judg- 
ment of  the  court  sustahilng  the  demurrer 
was  erroneous.  There  was  evidence  suffi- 
cient to  warrant  the  Jury  in  flndlng  that  the 
railroad  company  had  not  exercised  ordinary 
care  In  enforcing  Its  rules  for  the  orderly 
and  safe  management  of  a  dangerona  and 
complicated  business. 

The  judgment  of  the  circuit  coort  nraat 
be  reversed,  and  this  court  will  enter  auch 
judgment  aa  it  ought  to  have  rendered. 


am.  va.  u) 

ATLANTIC  &  D.  RY.  CO.  t.  WEST. 

(Supreme  Court  of  Appeals  of  Virginia.     Dec 

11,  1902.) 

DUTT  or  MASTER— DEFECnVS  APPUANCBB- 
BVIDBNCE. 

1.  It  is  the  duty  of  a  master  to  nse  ordinary 
care  to  provide  reasonably  safe  machinery  and 
appliances  for  the  use  of  his  serrants. 

2.  In  an  action  by  a  servant  for  personal  In- 
juries, evidence  helf  not  to  show  a  want  of 
ordinary  care  on  the  part  of  a  master  in  the 
construction  of  a  platform  by  the  civing  way 
of  which  the  servant  was  injured,  where  the 
defect  could  not  have  been  discovered  by  most 
careful  inspection. 

Error  to  circuit  court,  Norfolk  county. 

Action  by  S.  B.  West  agahist  the  Atlantic 
&  Danville  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  errw.  Re- 
versed. 

A.  P.  Thorn,  for  plaintiff  in  error.  R.  C. 
Marshall  and  C.  W.  Coleman,  for  defendant 
in  error. 

KEITH,  P.  8.  B.  West  was  employed  aa 
station  master  at  Shoulder's  Hill,  on  the  line 
of  the  Atlantic  A  DanrlUe  Ratlwvy,  and  sus- 
tained an  Injury  by  a  fall  from  a  platform 
on  th»  20th  of  March,  1891,  for  which  he 
brought  suit,  and  upon  a  demurrer  to  the 
evidence  the  Jury  rendered  a  verdict  In  his 
favor  for  $750,  for  which  the  court  gave  him 
a  Judgment,  and  the  case  is  before  na  upon 
a  writ  of  error  awarded  upon  the  petition 
of  the  railway  company. 

West  had  been  In  the  employment  of  the 
plaintiff  in  error  as  station  master  at  the 
place  where  he  received  his  injury  for  about 
seven  years.  There  was  upon  one  side  of 
the  depot  building  the  main  line  of  the  rail- 
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road.  Upon  th«  opposite  side  was  a  switch, 
and  the  building  and  tbe  convergence  of  the 
switch  and  mala  line  formed  a  small  tri- 
angle, which  was  occupied  by  a  platform 
aboat  5H  feet  in  height  Eighteen  months 
or  two  years  before  the  accident  a  part  of 
this  platform  had  been  cot  off,  leavlnc  ■ 
passageway  abont  2^  feet  In  width,  snp- 
ported  by  planks  fastened  to  two  slUa,  the 
ends  of  the  planks  furthest  from  the  build- 
ing projecting  over  the  slUs  from  8  to  6 
inches.  At  the  time  of  the  accident  West 
was  passing  along  this  passageway  from  one 
aide  of  the  building  to  tbe  other  in  discharge 
of  Ills  duty,  and,  stepping  upon  the  end  of 
one  of  the  planlcs,  it  tilted  up,  and  he  fell  to 
the  ground,  broke  an  arm,  and  strained  one 
of  his.  hips.  The  plank  was  about  10  inches 
In  width  and  abont  2  Inches  in  thickness. 
There  was  nothing  In  the  appearance  of  the 
platform  to  Indicate  that  it  was  out  of  re- 
pair, or  to  give  any  warning  of  danger.  In 
the  plank  there  was  one  nail  hole,  and  an^ 
other  hole  into  which  it  seemed  there  had 
been  an  eftort  to  drive  a  nail,  which  had  not 
penetrated  more  than  1%  inches;  at  least  it 
had  not  gone  through  the  plank.  The  evi- 
dence is  not  satisfactory  as  to  whether  a 
naO  had  ever  penetrated  the  sill  so  as  to  at- 
tach the  plank  to  It,  and  a  Jury  would  per- 
haps have  been  warranted  hi  finding.  If  that 
were  essential  to  their  verdict,  that  it  had 
not  been  nailed  down  at  the  time  of  its 
construction.  The  platform  had  been  orig- 
inally constructed  some  years  before  the  ac- 
cident It  had  been  remodeled,  and  cut  down 
about  18  months  or  2  years  before  the  ac- 
cident During  all  that  period  it  had  been 
in  constant  use,  and  was  apparently  well 
constructed  and  In  good  repair. 

It  is  the  duty  of  the  railroad  company  to 
exercise  ordinary  care  to  furnish  a  reason- 
ably safe  place  to  its  employto  in  which  to 
perform  their  duties.  "It  is  a  general  rule 
of  law  of  master  and  servant,  repeatedly  laid 
down  by  this  court,  that  ^e  master  shall 
use  ordinary  care  and  diligence  to  provide 
reasonably  safe  and  suitable  machinery  and 
appliances  for  the  use  of  the  servant,  and 
the  master  will  be  held  liable  for  an  injury 
to  the  servant  which  results  from  the  omis- 
sion to  exercise  such  care  and  diligence." 
Railway  Co.  v.  Mausy,  98  Va.  696,  37  S.  E. 
285;  Bertha  Zinc  Co.  v.  Martin's  Adm'r,  03 
Va.  791,  22  S.  E.  869;  Robinson's  Adm'r  v. 
Dinlnny,  96  Va.  41,  30  S.  B.  442;  and  Wheel 
Co.  v.  Chalkley,  98  Va.  62,  34  8.  E.  976. 

During  the  year  In  which  that  platform 
had  been  in  existence  it  had  been  In  daily 
use,  and  had  been  walked  upon  in  safety  by 
perhaps  thousands  of  people.  One  of  the  wit- 
nesses for  the  plaintiff  says  that  he  had  per- 
haps crossed  It  more  than  100  times,  and  the 
plaintiff  himself  had  crossed  It  more  fre- 
quently than  any  one  dse.-  Under  auch  cir- 
cumstances we  cannot  say  that  ordinary  care 
was  not  exercised  In  Its  construction  to  pro- 
Tide  a  reasonably  safe  place  for  those  whose 


duties  were  to  be  performed  In  connection 
with  it  It  seems  from  the  evidence,  as  we 
have  already  remarked,  that  there  was  noth- 
ing about  tbe  appearance  of  this  platform  at 
the  point  where  the  accident  occurred  to  ex- 
cite any  suspicion  of  a  lurking  danger,  but 
that  it  was  a  defect  which  would  not  bare 
been  disclosed  to  the  most  careful  inspection; 
and  any  other  conclusion  upon  this  branch 
of  tbe  case  would  only  have  the  effect  of  in- 
volving the  defendant  In  error  in  the  Im- 
putation of  contributory  negligence,  for  un- 
der the  rules  of  the  company  it  was  his  duty 
to  keep  himself  advised  as  to  the  depot  plat- 
form, and  grounds  belonging  to  the  company, 
and  report  upon  their  condition. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  error  in  the  Judgment  of  the 
circuit  court  for  which  it  should  be  reversed. 


(101  va.  42) 
BLANTON  T.   HEOKSCHEB. 
(Supreme  Ooort  of  Appeals  of  Vhrginia,    Dec. 
11,  1902.) 

CHAMCERT— PAYMENT  INTO  COUBT— INTEB- 
LOGUTORT    ORDBR. 

1.  In  a  suit  against  a  trustee  by  the  bene- 
ficiaries to  compel  him  to  account  for  certain 
moneys  received  by  him  tor  the  benefit  of  the 
trust  an  order  compeltinfc  bim  to  pay  the  fund 
into  court  is  erroDeous  when  made  upon  an 
Interlocutory  application,  where  he  deuies  alt 
liability. 

Appeal  from  cliancery  court  of  Richmond. 

Suit  by  A.  Heckscher  against  Joseph  W. 
Blanton,  trustee.  Prom  an  order  requiring  de- 
fendant to  pay  certain  money  into  court  he 
appealed.    Reversed. 

S.  S.  P.  Patteson,  R.  L.  Montague,  and 
Meredith  &  Cocke,  for  appellant  Hill  Mon- 
tague; for  appellee. 

WHITTLE,  J.  The  question  Involved  In 
this  appeal  is  as  to  the  authority  of  a  chancery 
court  to  compel  a  trustee  to  pay  money  into 
court  who  denies  liability,  before  his  respon- 
sibility for  the  fund  has  been  adjudicated. 

It  appears  that  a  syndicate  composed  of 
A.  Heckscher,  appellant  Joseph  W.  Blanton, 
appellee,  and  other  creditors  of  the  Virginia 
Pyrites  Mining  Company,  purchased  the  real 
estate  of  that  corporation  under  an  agree- 
ment that  their  Interests  therein  should  be  In 
proportion  to  the  amount  of  theh-  respective 
demands. 

For  convenience,  tbe  property  was  con- 
veyed to  Joseph  W.  Blanton,  trustee,  for  him- 
self and  the  other  members  of  the  syndicate. 

It  was  subsequently  placed  In  the  handa  of 
real  estate  agents  for  sale  at  an  agreed  com- 
mission of  10  per  cent  of  the  purchase  price, 
provided  a  sale  at  not  less  than  $100,000  was 
effected.  The  property  was  sold  for  that 
price,  and  the  selling  agents  were  paid  their 
commissions  of  flO.OOO,  which  they  after- 
wards divided  with  Blanton,  hi  consideration, 
as  la  alleged,  of  valuable  assistance  rendered 
them  by  him  In  consummating  the  saleb 
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Heckscher,  who  owned  by  far  the  largest 
Interest  In  the  property,  upon  learning  of  that 
transaction,  filed  a  bill  in  the  chancery  court 
of  the  city  of  Richmond  on  behalf  of  himself 
and  other  members  of  the  syndicate  against 
Blanton,  to  require  him  to  account  for  and  re- 
fund to  complainant  his  proportion  of  the  $5,- 
000  which  he  had  received. 

The  bill  charges  a  secret  arrangement  be- 
tween Blanton  and  the  selling  agents  by 
which  the  latter  were  to  charge  10  per  cent 
commission  for  their  services,  and  to  divide 
the  same  with  Blanton.  Blanton,  In  bis  an- 
swer, admits  the  receipt  of  half  the  commis- 
sion, but  denies  that  before  the  sale  there 
was  any  agreement  or  understanding  whatso- 
evw  between  himself  and  the  agents  for  any 
part  of  their  compensation.  His  statement 
In  that  connection  Is  that  some  months  after 
the  contract  of  sale  had  been  executed  the 
real  estate  agents  voluntarily  presented  him 
with  half  their  commission  In  recognition  of 
the  services  rendered  by  him  In  effecting  the 
sale. 

Pending  the  preparation  of  the  cause  for 
trial,  6.  Norris  Shuman,  another  member  of 
tlie  syndicate,  made  affidavit  that  the  $5,000 
in  controversy  belonged  to  the  syndicate;  and 
also  that  since  the  institution  of  the  suit  Blan- 
ton had  disposed. of  bis  real  estate  for  the 
purpose  of  defeating  any  recovery  that  might 
be  had  against  him. 

In  a  counter  affidavit  Blanton  repeats  the 
allegations  of  his  answer  in  respect  to  bis 
right  to  retain  the  $5,000.  He  admits  the 
sale  of  his  real  estate,  but  insists  that  it  was 
made  in  good  faith  for  the  purpose  of  paying 
debts;   and  be  denies  that  be  Is  Insolvent 

The  cause  was  heard  upon  the  pleadings 
and  affidavits,  and  a  decree  was  entered  di- 
recting Blanton  within  10  days  to  deposit  $5,- 
000^  with  interest  In  bank,  to  the  credit  of  the 
court  in  the  cause.  The  decree  further  pro- 
vides that  if  Blanton  should  so  elect  he 
might,  in  lieu  thereof,  enter  Into  bond,  with 
security,  in  the  penalty  of  $6,000,  conditioned 
to  pay  and  satisfy  any  decree  which  might  be 
thereafter  made  against  him.  From  that  de- 
cree this  appeal  was  allowed. 

The  general  rule  of  chancery  practice  as  to 
the  payment  of  money  into  court  is  that, 
where  a  fiduciary  admits  in  bis  answer  or  on 
his  examination,  or  where  it  appears  on  a 
master's  report,  nnexccpted  to,  that  he  has  in 
hand  money  belonging  to  the  trust  estate, 
such  money  may  be  ordered  to  be  paid  hito 
court  upon  interlocutory  application. 

The  cases  of  Farmer  r.  Yates,  23  Orat  14S, 
and  Davis  t.  Chapman,  83  Va.  67-74,  1  8.  B. 
472,  5  Am.  St  Rep.  251,  are  Illustrative  of 
that  practice,  and  are  In  accord  with  modem 
English  precedents  (see,  also.  Wills'  Adm'r 
V.  Dunn's  Adm'r,  6  Orat  384;  2  Lomax, 
Bx'rs  [2d  Bd.]  769),  although  a  contrary  rule 
seems  to  have  obtained  formerly  In  this  state. 
Thus,  in  Campbell  y.  Braxton,  4  Hen.  &  M. 
446  (decided  in  the  year  1809),  It  was  held 
that  where  a  report  of  a  commissions  shows 


a  balance  due  from  an  executor.  It  is  not 
a  sufficient  ground  for  an  order  directing  th« 
money  to  be  brought  into  court  But  the 
plaintiff  should  be  requh^  to  proceed  to  a 
decree,  and  enforce  it  in  the  nsual  way.  But 
as  remarked,  the  doctrine  laid  down  In  that 
case  ia  not  in  accord  with  the  present  prac- 
tice. 

The  doctrine  is  thus  stated  by  Mr.  Danlell: 
"The  plaintiff  will  not  be  allowed  to  make  use 
of  affidavits  to  supply  any  defect  In  tbe  an- 
swer: the  rule  of  the  court  being  that  the 
order  shall  be  made  upon  the  defendant's 
admissions  alone."  2  Danlell,  Ch.  PL  A  Prac. 
(5th  Ed.)  17S1. 

It  is  apparent,  therefore,  trom  the  fore- 
going authorities,  that  the  rule  has  no  appli- 
cation where  the  defendant  denies  liability. 
In  such  case  the  question  of  liability  must 
be  determined  before  an  order  will  be  made 
requiring  a  deposit  of  the  fund.  The  princi- 
ple that  a  litigant  will  not  be  compelled  to 
pay  that  which  he  disclaims  owing  until  his 
responsibility  has  been  adjudicated  lies  at 
the  very  foundation  of  the  administration  of 
justice.  A  contrary  practice  would,  in  many 
Instances,  entail  hardship  and  ruin  upon  suit- 
ors, the  question  of  whose  liability  might  be 
eventually  determhied  in  thebr  favor. 

The  attachment  statutes  afford  adequate 
remedies  against  debtors  who  undertake  to 
escape  liability  by  converting  or  disposing  of 
their  property  In  advance  of  Judgment  or  de- 
cree, and  at  the  same  time  safeguard  the 
rights  of  the  defendant  But,  If  no  such  rem- 
edies were  provided  by  statute,  the  practice 
resorted  to  in  this  cause  would  not  receive  the 
sanction  of  this  court  The  court  Is  not  to 
be  understood,  however,  as  Intimating  any 
opinion  as  to  the  ultimate  merits  of  the  con- 
trovers.v.  The  scope  of  the  decision  is  to 
deny  the  power  of  the  trial  court  to  require 
the  fund  In  litigation  to  be  -paid  Into  court 
until  after  the  defendant's  liability  therefor 
has  been  ascertained  and  determined  in  the 
usual  manner,  luit  it  extends  no  farther. 

It  follows  from  these  views  that  the  decree 
complained  of  Is  erroneous,  and  It  must  be 
reversed  and  annulled. 


CUO  Tft.  7S1) 
HANEY  et  al.  v.  BREEDEN  et  aL 

(Supreme  CJourt  of  Appeals  of  Virginia.     Dec 
11,  1902.) 

BJEGTMBNT— DBFBNSGS-EQXJITABtK   ESTOP- 
PBI/-QUESTION  FOR  JURY- 
INSTRUCTIONS. 

1.  A  mere  equitable  estoppel  ia  no  defense 
to  au  action  of  ejectment 

2.  In  an  action  for  ejectment,  whether  or  not 
plaintiffs  took  possession  of  the  land  in  db- 
pute  by  mistake,  or  without  the  iutentioD  ot 
claimiug  title  thereto,  is  a  question  for  the 
jury. 

3.  An  Instruction  calling  special  attention  to 
part  only  of  the  evidence,  and  the  fact  it  tends 
to  prove,  and  disregardinir  other  relevant  evi- 
dence, is  erroneous. 

t  L  Sm  SJectment.  voL  17.  Oaat  Dig.  1 114. 
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Error  to  circuit  court,  Greene  county. 

Action  by  James  A.  Haney  and  others 
against  one  Breeden  and  otbers.  Judgment 
for  defendants,  and  plalntlft  James  A.  Haney 
brings  error.    Reversed. 

O.  F.  McMuUan  and  John  8.  Chapman,  for 
plaintiff  In  error.  John  EL  Boiler,  for  de- 
fendants In  error. 

HABRISON,  J.  The  tract  of  land  sought 
to  l»e  recovered  In  this  action  of  ejectment 
lies  on  the  Blue  Ridge  Mountain,  In  Greene 
county,  and  contains  21%  acres.  The  plain- 
tiff in  error  claims  that  the  land  in  contro- 
versy Is  embraced  within  the  boundaries  of 
a  deed  to  himself  and  his  brother  Nicholas 
H.  Haney,  the  father  of  his  coplalntlffs  In 
the  court  below,  from  Armistead  Long  and 
wife,  dated  November  29, 1849,  and  that  they 
have  been  In  continuous  adverse  possession 
of  the  same  under  said  deed  from  Its  date  un- 
til dispossessed  by  the  defendants  In  April, 
1901. 

Upon  the  trial  the  defendants  sought  to 
maintain  the  Issue  on  their  part  by  the  evi- 
dence of  Wesley  Knight,  under  whom  they 
claim,  who  testified  that  he,  after  buying  the 
land,  and  before  paying  for  it,  had  a  conver- 
sation with  the  plaintiff  in  error,  and  asked 
him  if  be  (James  A.  Haney)  claimed  any  part 
of  the  land  which  he  (Knight)  had  bought 
from  Col.  Hill,  commissioner,  and  that.  If  he 
did,  be  should  come  down  witb  him  and  see 
Col  Hill  about  it,  and  that  the  plaintiff  In 
error  said,  "I  don't  suppose  you  want  to  claim 
any  further  than  my  fence,  or  want  to  claim 
the  strip  In  my  field;"  that  he  (Knight)  re- 
plied that  be  did  not  claim  that  strip,  and 
that  the  plaintiff  in  error  then  said,  "All  right. 
If  that  is  the  case,  go  on  and  pay  for  the 
land;"  that  he  (Knight)  did  go  on  and  pay  for 
the  land,  and  got  a  deed  therefor.  The  plain- 
tiffs moved  the  court  to  exclude  this  evidence, 
which  motion  was  overruled,  and  this  action 
of  the  court  is  made  the  subject  of  the  first 
Wll  of  exception. 

The  object  of  the  defendants  in  offering 
this  evidence  was  to  make  out  a  case  of  equi- 
table estoppel,  and  upon  that  ground  to  de- 
feat a  recovery  by  the  plaintiffs.  It  Is  well 
settled  in  this  state  that  such  a  defense  is 
not  permissible  In  an  action  of  ejectment 

In  Suttle  V.  Railroad  Co.,  76  Va.  284,— a 
case  In  which  the  plaintiff  sought  to  establish 
an  equitable  estoppel,  and  upon  that  to  re- 
cover, in  an  action  of  ejectment,— this  court 
held  that  evidence  very  similar  to  that  of- 
fered in  this  case  was  properly  excluded; 
that  an  action  of  ejectment  could  be  neither 
maintained  nor  defended  by  reliance  upon  a 
mere  equitable  estoppel. 

In  the  case  of  Jennings  v.  Gravely,  92  Va. 
877,  23  S.  E.  763,— a  case  In  which  the  de- 
fendants in  an  action  of  ejectment  sought  to 
prevail  by  relying  upon  an  equitable  title,— 
Judge  Keith,  speaking  for  this  court,  held 
that  the  plaintiffs  having  shown  that  they 


were  the  holders  of  the  legal  title,  and  had  a 
right  of  possession  under  it  at  the  time  of 
the  commencement  of  the  action,  the  defend-' 
ants  could  not  defeat  such  right  by  showing 
an  equitable  title  In  themselves. 

These  two  cases  show  conclusively  that  It 
was  error  to  overrule  the  plaintiffs'  motion  to 
exclude  the  evidence  under  consideration.  In 
the  case  of  Jennings  v.  Gravely,  supra,  the 
authorities  have  been  so  recently  reviewed, 
and  the  subject  so  fully  discussed,  that  it 
would  be  unprofitable  to  repeat  here  what  Is 
there  said.  The  reasons  can  be  read  there 
for  the  conclusion  reached  here.  A  contrary 
doctrine  to  that  laid  down  in  the  cases  cited 
would  make  the  right  to  land  rest  upon  the 
slippery  memory  of  man,  rather  than  written 
muniments  of  title. 

The  evidence  tending  to  make  out  a  case  of 
equitable  estoppel  being  inadmissible,  it  was 
error  to  give  instruction  No.  4,  set  out  In  bill 
of  exception  No.  3,  in  which  the  Jury  are  told 
thatt  if  they  believed  said  evidence,  they 
must  find  for  the  defendants. 

We  are  further  of  opinion  that  it  was  error 
to  give  instruction  No.  8,  set  out  in  bill  of 
exception  No.  2,  which  is  as  follows: 

"If  the  Jury  believe  from  the  evidence  that 
the  defendant's  title  papers  embrace  a  small 
strip  of  land  within  the  plaintiff's  fence,  of 
about  the  width  of  two  com  rows,  and  con- 
taining the  fraction  of  an  acre,  and  that  said 
fence  is  near  the  line  between  the  plaintiff's 
home  place  and  the  land  in  controversy,  and 
that  a  road  runs  along  said  fence  on  the 
lands  in  controversy,  and  that  from  the  loca- 
tion of  said  fence  In  Its  relation  to  the  bound- 
ary line,  the  road,  and  the  other  features  of 
said  land  at  that  point,  that  the  true  owner 
of  the  land  would  reasonably  have  supposed 
that  it  was  put  there  by  mistake,  or  that  the 
fence  was  so  near  the  true  line  that  be  would 
hardly  have  observed  that  it  was  located  on 
his  land,  then,  in  either  aspect,  the  posses- 
sion of  said  strip  of  land  is  not  such  an  open 
and  notorious  possession  as  to  give  to  the 
plaintiff  title  by  adverse  possession  of  all  the 
lands  embraced  in  the  deed  from  Long  to 
Haney,  and  yon  should  find  for  the  defend- 
ant." 

This  instruction  sets  out  certain  facts  re- 
lied on  by  the  defendants,  tending  to  show 
that  the  plaintiffs  took  possession  of  the  land 
in  controversy  by  mistake,  and  without  the 
Intention  of  holding  it  adversely,  ignoring  the 
countervailing  evidence  of  the  plaintiffs  rele- 
vant to  that  issue,  and  tells  the  Jqry  that,  if 
they  believe  those  facts,  the  possession  of  the 
plaintiffs  Is  not  such  an  open  and  notorious 
possession  as  to  give  to  them  title  by  adverse 
possession  of  all  the  lands  embraced  in  the 
deed  from  Long  to  Haney,  and  that  they 
must  find  for  the  defendants.  It  is  true,  art- 
verse  possession  depends  upon  the  intention 
with  which  the  possession  is  taken  and  held; 
and,  while  the  intention  to  claim  title  must  be 
manifest,  it  need  not  be  expressed.  But 
whether  or  not  the  plaintiffs  took  possession 
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by  mistake,  or  wlfhont  the  Intention  of  claim- 
ing title,  Is  a  question  for  tbe  jury;  and  It 
was  error  to  submit  that  question  to  the  Jury 
upon  certain  facta  and  circumstances  relied 
on  by  tbe  defendants.  Ignoring  tbe  counter- 
vailing evidence  relevant  to  tbe  Issue  relied 
on  by  tbe  plaintiffs. 

This  court  has  repeatedly  held  that  an  In- 
struction must  not  call  special  attention  to 
part  only  of  tbe  evidence,  and  tbe  fact  It 
tends  to  prove,  and  disregard  other  evidence 
relevant  to  tbe  matter  In  Issue.  Railroad  Co. 
V.  Joyner's  Adm'r,  92  Va.  354,  23  S.  E.  773; 
Hansbrongb  v.  Neal,  94  Va.  722,  27  S.  B.  593; 
Montgomery's  Case,  98  Va.  852,  37  S.  B.  1; 
and  Boush  v.  Deposit  Co.  (decided  at  the 
present  term  of  tbe  court)  42  8.  E.  877. 

For  these  reasons,  tbe  judgment  complain- 
ed of  must  be  reversed,  the  verdict  set  aside, 
and  tbe  cause  remanded  for  a  new  trial  to  be 
bad,  not  In  conflict  with  the  views  expressed 
In  this  opinion. 


aoi  Va.  a) 


SCOTT  T.  BOYD. 


(Supreme  Court  of  Appeals  of  Virginia.     Dec. 
11.  1902.) 

COHTINUANCB— RKFUSAL-RHVIBW  —  INSTRUO- 

TIONS-BBSCISSION  07  CONTBACT 

—PARTNERSHIP. 

1.  Absence  of  a  witness  whose  evidence  is 
purely  cumulative  is  no  ground  for  a  continu- 
ance. 

2.  A  motion  for  continuance  bein^  address- 
ed to  the  discretion  of  the  court,  its  refusal 
will  not  be  reviewed  unless  abuse  of  discre- 
tion is  shown. 

8.  An  instruction  is  erroneous  where  there  is 
no  evidence  to  anpnort  it. 

4.  An  action  will  not  lie  to  rescind  a  con- 
tract for  misrepresentation  unless  the  misrepre- 
seutation  alleged  is  set  out  in  the  pleading,  and 
is  as  to  a  material  fact,  and  fraudulently 
made,  with  intent  to  der<>iv<>. 

6.  A  partner  has  no  rigbt  to  cialm  compen- 
sation for  bis  services  on  behalf  of  the  partner- 
sltip  without  a  special  agreement 

Error  to  cbvnit  court,  Floyd  county. 

Action  by  James  M.  Boyd  against  Wlnfleld 
Soott  and  Samuel  Scott  Verdict  for  plaintiff, 
and  defendant  Wlnfleld  Scott  brings  error. 
AfBrmed. 

Scott  &  Staples,  for  plaintiff  hi  error.  A. 
A.  Pblegar,  for  defendant  in  error. 

WHITTLE^  J.  Tills  litigation  grows  out 
of  a  sale  by  the  defendant  hi  error,  James 
M.  Boyd,  of  his  interest  In  the  partnership 
of  James  M.  Boyd  &  Co.  to  his  copartners, 
Wlnfleld  Scott,  the  plaintiff  in  error,  and 
Samuel  Scott  The  price  agreed  to  be  paid 
for  Boyd's  haterest  was  |4,000,  for  wblch 
the  Scotts  executed  two  bonds,  and  made  two 
promissory  notes,  each  for  the  sum  of  |1,000. 
Default  having  been  made  In  tbe  payment  of 
these  demands,  Boyd  instituted  an  action  of - 
debt  upon  them,  to  which  action  tbe  de- 
fendants interposed  a  number  of  defenses  by 
a  special  plea  of  set-off,  under  section  S299 

f  L  8m  CoDUnnanoa,  tdL  U^  Cast.  Og,  %  It. 


of  the  Code.  There  was  ■  verdict  for  the 
plnlntlfT  for  tbe  full  amount  of  bis  clalinii. 
which  the  trial  court  approved,  and  rendered 
judgment  thereon  for  tbe  plaintiff. 

A  trial  of  the  action  was  delayed  for  sev- 
eral years,  chiefly  by  continuances  granted 
on  behalf  of  the  defendant  Wlnfleld  Scott, 
his  codefendant,  Samuel  Scott,  Imvlng  died 
pending  the  litigation. 

Finally,  at  September  term,  1901,  the  case 
was  called  for  trial,  whereupon  tbe  defend- 
ant again  moved  for  a  continuance  on  tbe 
ground  of  tbe  absence  of  a  material  witness; 
bis  testimony  In  that  connection  being  that 
he  bad  caused  a  subpoena  to  Issue  for  tbe 
witness,  which  had  not  been  served,  in  con- 
sequence of  his  temporary  absence  from  the 
state;  that  be  expected  to  prove  by  him  that, 
before  the  execution  of  tbe  bonds  and  mak- 
ing of  tbe  notes  In  question,  witness  beard 
tbe  plaintiff,  Boyd,  admit  the  existence  of  an 
agreement  to  the  effect  that  the  flrm  of  J. 
M.  Boyd  &  Co.  was  to  pay  tbe  defendant 
Scott  a  salary  of  $100  per  month  for  bis 
services  as  superintendent  of  tbe  Scott  Spoke 
&  Handle  Company;  that  tbe  evidence  was 
material  to  his  defense;  that  It  would  be 
denied  by  Boyd;  and  that  the  defendant  had 
no  witness,  other  than  himself,  by  whom  he 
could  establish  tbe  contract. 

Upon  that  representation  tbe  case  was 
again  continued  for  the  defendant  But  aft- 
erwards, the  court  having  been  advised  by 
Scott's  counsel  that  there  was  ■  witness  In 
attendance  who  would  testify  in  respect  to 
tbe  matter  which  the  defendant  expected  to 
prove  by  the  absent  witness,  the  order  of 
continuance  was  set  aside,  and  the  defend- 
ant ruled  into  trial.  To  that  action  of  the 
court  the  defendant  excepted.  It  also  ap- 
pears that  at  tbe  trial  the  defendant  "Intro- 
aucea  the  evidence  of  himself  and  D.  L. 
Weeks,  tending  to  prove  that  there  was  an 
express  contract  that  be  should  be  paid  one 
hundred  dollars  a  month  by  tbe  flrm  for  his 
services  as  superintendent  of  the  spoke  and 
handle  factory,  and  that  he  had  served  in 
that  capacity  for  thirty-three  months."  It 
thus  appears  that  tbe  evidence  of  tbe  wit- 
ness was  merely  cumulative,  and  the  general 
rule  of  practice  Is  well  settled  that  tbe  ab- 
sence of  such  a  witness  affords  no  ground 
for  a  continuance.  Railroad  Ca  t.  Sbott.  92 
Va.  35,  22  S.  E.  811. 

A  motion  for  a  continuance  is  always  ad- 
dressed to  the  sound  discretion  of  tbe  trial 
court,  under  all  tbe  circumstances  of  the 
case,  and  an  appellate  court  will  never  re- 
verse Its  judgment  in  the  exercise  of  that 
discretion,  unless  plainly  erroneous.  Payne 
V.  Zell,  98  Va.  294,  3G  S.  B.  379;  Kelly  v. 
Manufacturing  Co.,  98  Va.  405,  36  S.  E.  511, 
81  Am.  St  Rep.  736;  KInzle  v.  Rlely's  Bx'r 
(decided  at  the  present  term)  42  S.  B.  872. 
In  this  Instance  the  action  of  the  court  In 
setting  aside  the  order  of  continuance  and 
disposing  of  tbe  case  was  manifestly  right 

Tbe  second  assignment  of  error  la  to  tha 
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retiual  of  the  eonrt  to  glre  InBtrnctlon  No. 
B  aa  asked  for  by  the  defendant,  and  in  giv- 
ing the  same  In  modified  f<»in.  The  in- 
struction, as  originally  offered,  told  the  Jury 
that  If  they  believed  from  the  evidence  that, 
at  the  time  of  or  before  the  execution  and 
delivery  of  the  evidences  of  debt  In  the  dec- 
laration mentioned,  the  plaintiff  promised, 
represented,  stated,  or  agreed  that  be  would 
retire  from  business,  and  vrould  not  for  a 
period  of  10  years  from  the  date  of  said 
evidences  of  debt,  in  the  town  of  Floyd,  en- 
gage In  or  be  Interested  in  such  business  as 
the  firm  of  J.  M.  Boyd  &  Co.  had  theretofore 
conducted,  or  such  mercantile  business  as  S. 
&  W.  Scott  should  during  said  period  see 
fit  to  conduct  at  the  place  of  business  of 
said  firm  of  J.  M.  Boyd  &  Co.,  and  If  they 
further  believed  from  the  evidence  that  such 
promise,  representation,  statement,  or  agree- 
ment constituted  one  of  the  Inducements  for 
the  execution  and  delivery  to  the  plaintiff  of 
said  evidences  of  debt,  and  was  made  by 
the  plaintiff  with  the  intention  that  it  should 
be  relied  upon  by  S.  &  W.  Scott,  then  he 
(the  plaintiff)  was  bound  by  such  representa- 
tion, promise,  statement,  or  agreement.  And 
if  the  Jury  should  further  believe  from  the 
evidence  that  the  Scotts  continued  the  busi- 
ness of  the  firm  of  J.  M.  BoyB  &  Co.,  at  its 
former  place  of  business,  and  within  10  years 
from  the  date  named,  and  while  the  Scotts 
were  so  engaged  In  business,  the  plaintiff 
engaged  in  or  became  interested  in  business 
of  like  character  as  that  conducted  by  the 
firm  of  J.  M.  Boyd  &  Co.,  and  thereafter 
continued  by  the  Scotts  in  the  town  of  Floyd, 
he  is  liable  in  damages  to  the  defendant 
Scott 

The  portion  of  the  plea  pertinent  to  this 
instruction  Is  as  follow:  "And  the  said  plain- 
tiff undertook  and  agreed  and  faithfully 
promised  the .  said  defendant  that  he,  the 
said  plaintiff,  would  retire  from  business,  and 
would  not  again,  for  a  period  of  ten  years 
from  that  date,  enter  into  business  of  such 
character  as  said  firms  or  mercantile  firm  bad 
been  conducting  at  Floyd  C.  H.,  Va.,  or  have 
any  Interest  in  said  business,  under  a  pen- 
alty for  a  breach  of  said  agreement  of  $5,000, 
to  be  paid  to  said  defendant  by  said  plain- 
tlff." 

It  will  be  observed  that  the  plea  avers 
that  the  alleged  agreement  was  an  express 
contract,  which  the  defendant  in  his  evi- 
dence maintained  was  In  writing,  and  there 
was  no  evidence  tending  to  prove  a  parol 
contract  While  the  plaintiff  admitted  that, 
pending  negotiations  for  the  sale  of  his  in- 
terest in  the  partnership  of  J.  M.  Boyd  &  Co. 
to  the  Scotts,  he  stated  that  he  was  in  poor 
health,  and  did  not  expect  to  resume  the 
mercantile  business  at  Flnyd  G.  H.,  and 
knew  that  such  statement  was  one  of  the 
Indncements  to  the  trade,  he  denied  that 
there  was  any  agreement  to  that  effect 
TJiKSi  this  stat«  of  the  pleading  and  evidence, 
tbe  trial  conrt  refused  to  give  the  tnstmction 


In  the  form  in  wbldi  H  was  offered  by  the 
defendant,  but  so  modified  it  as  to  make  it 
accord  with  the  theory  of  the  defendant,  that 
the  contract  upon  which  he  relied  was  in 
writing,  and  told  the  Jury  that  if  they  be- 
lieved from  the  evidence  that  there  was  an 
agreement  in  writing,  as  testified  by  the  de- 
fendant, he  (the  defendant)  would  be  enti- 
tled to  damages  for  its  breach,  but  not  oth- 
erwise. The  same  principle  was  enunciated 
in  instruction  No.  2  given  on  the  motion  of 
the  plaintiff. 

There  was  no  error  in  the  ruling  of  the 
court  in  thus  conforming  the  Instructions  to 
the  evidence  of  the  defendant  His  conten- 
tion was  that  the  contract  was  in  writing. 
He  cannot  complain,  therefore,  that  the  in- 
structions limited  the  inquiry  to  his  own 
theory  of  the  evidence. 

If  there  was  not 'a  written  contract  there 
bdng  no  evidence  of  the  existence  of  a  parol 
contract,  there  was  nothing  upon  which  to 
have  based  any  other  Instruction,  and  a  court 
should  never  give  an  Instruction  in  the  ab- 
sence of  evidence  to  support  it 

It  was  argued  with  much  earnestness  that 
a  parol  agreement  to  abstain  from  engaging 
In  a  particular  business  at  a  particular  place 
for  10  years  is  not  within  the  statute  of 
frauds. 

A  determination  of  the  matter  under  con- 
sideration does  not  call  for  a  decision  of 
that  question,  and  upon  it  no  opinion  is  ex- 
pressed. 

But  inasmuch  as  the  modification  of  In- 
struction No.  8,  and  the  giving  of  plaintiff's 
instruction  No.  2,  were  propw,  for  the  rea- 
sons given,  the  error,  if  error  there  was.  In 
the  view  of  the  trial  court  that  the  case  came 
within  the  statute  of  frauds,  la  harmless. 
Lef  twlch  T.  City  of  Richmond  (Va.)  40  S.  B. 
651. 

The  court  would  have  been  Justified  In  re- 
fusing to  give  Instruction  No.  S,  in  the  form 
asked,  on  the  further  ground  that  It  told  the 
Jury  that  the  plaintiff  would  be  liable  in  dam- 
ages for  engaging,  during  the  period  named, 
"In  sucb  mercantile  business  as  the  Scotts 
should  see  fit  to  conduct  at  the  place  of  busi- 
ness of  the  firm  of  J.  M.  Boyd  &  Co.,"— a 
stipulation  neither  embraced  by  the  defend- 
ant's pleading  nor  proof. 

Nor  was  there  any  error  In  the  refusal  of 
the  conrt  to  submit -to  the  Jury  the  question 
of  statements  and  representations  of  the 
plaintiff  as  inducements  to  the  contract  of 
sale. 

There  was  neither  Issue  nor  evidence  npon 
which  to  have  based  that  instruction.  The 
statement  of  the  plaintiff  that  his  health  was 
bad,  and  that  he  did  not  expect  to  resume 
the  mercantile  business  in  the  town  of  Floyd, 
and  that  he  knew  that  such  statement  was 
one  of  the  Inducements  to  the  trade,  if  others 
vrise  available,  was  not  put  in  Issue  by  the 
pleadings,  and  could  net  be  relied  on  at  th« 
triaL 

It  li  wdl  settled  that  In  order  to  entitle  n 
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part7  to  relief  from  liability  on  a  contract  by 
re«8on  of  statements  or  representations  made 
by  the  other  party  to  the  contract  either  by 
way  of  rescission  or  In  damages  for  Its 
breach,  the  matter  relied  on  must  be  within 
the  pleadings,  and  the  statement  or  repre- 
sentation must  either  have  been  of  a  mate- 
rial, exlsthig  fact,  or  contradistinguished 
from  .1  mere  opinion  or  expectation  or  dec- 
laration of  intention,  or  must  be  alleged  and 
proved  to  have  been  made  ftaudulently,  with 
Intent  to  deceive  or  mislead.  Watkins  ▼. 
Land  Co.,  92  Va.  10,  11,  22  S.  K.  554;  Im- 
provement Co.  T.  Brady,  92  Va.  71,  22  S.  B. 
845. 

The  remaining  objection.  Insisted  npon  In 
the  argument  before  this  court,  was  to  the 
glvhig  of  plaintiff's  Instruction  No.  8. 

That  instruction  Is  as  follows:  "The  Jury 
are  Instmcted  that  one  partner  Is  not  enti- 
tled to  receive  compensation  for  services 
which  he  may  render  about  the  partnership 
business,  other  than  his  share  of  the  profits, 
onlesB  there  was  an  express  contract  be- 
tween him  and  the  other  partners  that  he 
should  do  so,  and  the  burden  Is  on  the  de- 
fendant in  this  case  to  show  by  a  preponder- 
ance of  evidence  that  there  was  such  an 
agreement" 

The  Instruction  clearly  and  correctly  pro- 
pounds the  law  governing  the  right  of  a  part- 
ner to  claim  compensation  for  services  ren- 
dered on  behalf  of  the  firm.  The  doctrine  Is 
that.  In  the  absence  of  a  special  agreement 
to  that  effect,  no  such  right  exists.  Forrer 
V.  Forrer"8  Bx'rs,  28  Grat  134;  Frader  t. 
FHUBler,  77  Va.  792. 

Upon  the  whole  case,  thera  Is  no  error  In 
the  Judgment  complained  ot,  and  it  must  be 
affirmed. 


(101  Va.  17) 

McAZ^LTSTBR  v.  HARMAN  et  aL 

(Supreme  Conrt  of  Appeals  of  Virginia.    Dec 
11.  1902.) 

JVDIOIAb    SALS  — SPECIPIC    PERFORHANCB — 
TITLB— ADVERSE  POSSESSION— EXTEND- 
ING TIME— RBTAININO  BUTT. 

1.  Suit  was  brought  by  M.,  administrator  and 
trustee  of  R.,  to  partition  lands  between  C. 
and  the  heirs  of  R.,  and  to  sell  the  part  assign- 
ed to  R.'s  heirs.  Before  confirmation  of  the  re- 
port of  the  commlsiioners  to  partition  the  land, 
O.  and  M.  (the  latter,  trustee  under  a  deed  by 
R.  of  bis  interest)  gave  bd  option  on  the  land 
to  H.  After  confirmation  of  the  report  parti- 
tioning the  land,  H.  elected  to  purchase,  and 
the  sale  was  reported  to  the  conrt  by  M.,  trus- 
tee; and  it  entered  a  decree  approving  and  con- 
flrmiug  It.  and  directing  (O.  consenting)  that 
the  pnrchase  ^ce  be  paid  to  the  general  re- 
ceiver of  the  court,  but  referring  to  it  as  a 
sale  made  by  M.,  ^ustee,  and  C.  In  his  own 
right  Held,  that  the  sale  was  not  a  Jadlcial 
sale,  which  is  one  made  by  a  court  In  a  pend- 
ing eanse,  through  its  authorized  agent. 

2.  There  being  no  stipnlatioa  in  a  contract  of 
•ale  of  land  by  M.,  trustee  of  an  undivided  half 
of  it  and  C,  ownw  of  the  other  half,  that  they 
wer*  not  bound  to  make  a  good  title,  the  pur- 
chasers, apen  if  thsy  have  no  tight  to  demand 


from  M.  any  better  title  than  he  held  •»  tms- 
tee,  have  a  right  to  a  good  title  to  C's  moiety, 
and  such  title  to  the  other  moiety  as  M.,  tm»- 
tee,  could  convey. 

3.  A  contract  of  sale  of  land  will  not  be  spe- 
cifically enforced;  the  vendors'  title  depending 
on  a  junior  grant,  with  adverse  possession,  and 
they  not  having  shown  such  possession. 

4.  Vendors  seeking  specific  performance  of  a 
sale  of  land— their  title  depending  on  a  junior 
grant,  and  adverse  possession— will  not  be 
granted  more  time  to  show  adverse  possession; 
they  having  had  raght  years  after  objection  to 
the  title,  during  which  the  land  has  been  di- 
minishing in  value. 

6.  A  suit  for  specific  performance  of  a  sale 
of  land  will  be  retained  for  an  accounting  and 
a  decree  thereon,— the  purchaser  having  paid 
part  of  the  purchase  money,— though  the  title 
Is  not  such  that  specific  performance  can  be 
decreed. 

Appeal  from  circuit  court,  Bath  connty. 

Suit  by  McAllister,  trustee,  for  partition  and 
sale.  From  a  decree  refusing  to  specifically 
enforce  a  contract  of  sale  against  Harman 
and  another,  McAllister  appeals.     Affirmed. 

W.  M.  &  J.  T.  McAllister  and  BenJ.  Haden, 
for  appellant  R.  L.  Parrlsh  &  Son  and  A,  O. 
Braxton,  for  appellees, 

BUCHANAN,  J.  This  suit  waa  brought  to 
the  April  rules,  1890,  by  William  M.  McAl- 
lister, administrator  and  trustee  of  Robert  J. 
Glendy,  deceased,  and  others,  to  settle  the  ac- 
counts of  the  said  administrator  and  trustee, 
to  aseertato  the  debts  of  the  said  decedent  and 
their  priorities;  to  partition  the  "Wilderness" 
lands  between  Charles  D.  Glendy  and  the 
heirs  of  Robert  J.  Glendy;  to  sell  the  lands 
assigned  to  the  latter,  and  out  of  the  pro- 
ceeds to  pay  the  decedent's  debts,  and  dis- 
tribute the  residue,  If  any,  among  those  enti- 
tled. The  bill  also  contained  a  prayer  for  gen- 
eral relief.  At  the  June  term,  1890,  commis- 
sioners were  appointed  to  make  partition  of 
the  land  known  as  the  "Wilderness  Estate." 
The  commissioners  made  partition  thereof, 
and  reported  their  action  to  the  court  which 
was  confirmed  at  the  September  term.  1890, 
of  the  court  and  ordered  to  be  certified  to  the 
county  court  of  Bath  county  for  recordation 
as  provided  by  statute.  On  the  6th  day  of 
September,  1800,  after  the  commissioners  had 
been  appointed  to  partition  the  lands,  but  be- 
fore the  confirmation  of  theh"  report  WUlfiun 
M.  McAllister  (trustee  In  a  certahi  deed  of 
trust  executed  by  Robert  J.  Glendy)  and 
Chafles  D.  Glendy  entered  into  an  agreement 
with  Harman  &  Berkeley  by  which  they  gave 
the  latter  an  option  upon  the  lands,  running 
untU  the  Ist  day  of  January,  i:891,  at  the 
price  of  J17,000;  one  half  to  be  paid  when 
the  option  was  closed,  and  the  other  half  12 
months  after  that  date,  with  interest  The 
agreement  further  provided  that  in  the  event 
the  option  was  closed,  one  half  of  the  pur- 
chase price  of  the  lands  was  to  be  paid  to 
such  person  or  persons  as  the  circuit  court 
of  Bath  county  might  dhrect  In  the  pending 
suit  of  Robert  J.  Glendy's  administrator 
against  Robert  J.  Glendy's  heirs,  and  tiw  oth- 
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er  half  of  the  pnrchase  price  was  to  be  paid 
to  or  settled  wltb  Charles  D.  Glendy. 

In  December.  1890,  Harman  &  Berkeley 
elected  to  purchase  the  land  under  their  op- 
tion; and  William  M.  McAllister,  trastee,  re- 
ported the  sale  to  the  court,  and  asked  that 
it  might  be  confirmed  by  the  court,  which  was 
done  in  vacation,  after  notice  to  Harman  & 
Berkeley.  By  the  same  decree,  William  M. 
McAllister,  the  general  receiver  of  the  court, 
waa  directed  to  collect  from  Harman  & 
Berkeley  the  cash  payment  Including  that 
due  to  Charles  D.  Glendy,— he  consenting 
thereto,— and  hold  the  same  subject  to  the 
future  order  of  the  court  B^  a  decree  en- 
tered at  the  April  term,  1891,  the  general  re- 
ceiver was  directed  to  collect  the  residue  of 
the  purchase  price  at  or  before  maturity.  At 
the  September  term,  1891,  it  appearing  to  the 
court  that  Harman  &  Berkeley  were  in  de- 
fault in  making  their  cash  payment,  a  rule, 
upon  motion  of  the  plaintiff,  was  awarded 
against  them,  returnable  to  the  first  day  of 
the  next  term  of  the  court  to  show  cause 
why  the  property  purchased  by  them  should 
not  be  resold  at  th^  costs  and  charges.  The 
rule  was  docketed  at  the  April  term,  1898,  of 
the  court  At  the  September  term,  1893,  of 
the  court,  Harman  &  Berkeley  filed  their  an- 
swer to  the  rule,  iu  which,  among  other 
things,  they  deny  that  they  an>  bound  by  the 
vacation  decree  of  the  court  confirming  the 
sale  to  them,  as  they  were  not  parties  to  the 
suit  Tbey  state  in  their  answer  that  al>ODt 
the  time  that  dec--e<'  was  entered  they  trans- 
ferred whatever  rights  they  had  in  the  proper 
ty  to  Dr.J.S.Ijawrence,  who  agreed  to  become 
tbo  purchaser  thereof  at  the  prlck  stipulated 
In  tho  said  option  contract;  that  be  had,  ajj 
they  are  Informed,  paid  to  the  receiver  about 
$2,500  of  the  purchase  price,  and  given  a  ne- 
gotiable note  to  him  for  |3,000  more  thereof; 
that  the  said  lands  were  not  offered  for  sale 
by  the  court  but  that  the  option  contract  was 
made  by  C.  D.  Glendy,  the  owner  of  one  half 
thereof  and  by  William  M.  McAllister,  trus- 
tee. In  whom  was  the  title  to  the  other  half; 
that  the  option  contract  embraced  about  4,400 
acres  of  land,  and  provided  for  a  good  title; 
that  at  the  thne  tbey  entered  into  that  con- 
tract and  at  the  time  Dr.  Lawrence  agreed 
to  become  the  purchaser  of  the  lands,  the  title 
to  the  lands  was  believed  by  them  and  oth- 
ers interested  to  be  perfect  but  since  thai 
a  suit  had  been  instituted,  and  Is  now  pend- 
ing In  the  same  court  hi  which  the  plain- 
tiffs set  up  a  title  to  all  of  said  lands  except 
about  900  acres;  that  they  are  not  advised  as 
to  the  merits  of  the  claim  asserted  In  that 
suit  but  the  suit  itself  has  placed  a  cloud  up- 
on the  title  to  the  lands,  and  had,  as  they  are 
reliably  Informed,  prevented  the  payment  of 
the  purchase  price  In  full  by  Dr.  Lawrence, 
and  had  defeated  him  in  carrying  out  a  sale 
of  the  lands  which  he  had  made;  that  the  re- 
spondents had  never  contemplated  purchas- 
ing less  than  the  whole  of  the  lands  contract- 
ed for,  and  that  the  court  would  not  compel 


them  to  take  one-flfUi  of  what  they  Intended 
to  purchase,  but  would  either  release  them,  or 
require  their  .vendors  to  remove  the  cloud 
from  the  title  without  delay;  but  if  the  court 
should  be  of  opinion  that  they  were  bound  as 
purchasers,  no  sale  should  be  decreed  until 
the  title  to  the  property  be  made  secure,  and, 
if  It  cannot  be  made  secure  without  delay, 
they  ask  to  be  released,  and  deny  that  their 
vendors  can,  under  the  circumstances,  com- 
pel them  to  take  a  clouded  tltie,  or  enforce  a 
specific  execution  of  the  contract  nntil  the 
cloud  upon  the  title  shall  have  been  removed. 
At  the  September  term,  1894,  a  decree  was 
entered  by  which  one  of  the  commissioners  of 
the  court  was  directed  to  ascertain  whether  or 
not  Harman  &  Berkeley  had  really  become 
purchasers  of  the  land,  and  what  was  the 
condition  of  its  title.  In  April,  1895,  the  com- 
missioner made  a  report,  which  by  consent 
of  parties  was  recommitted.  In  September, 
1895,  on  motion  of  the  plaintiffs,  it  being  re- 
ported to  the  court  tliat  the  tenant  In  posses- 
sion of  the  land  was  committing  waste  by 
cutting  and  destroyhig  valuable  timber,  the 
court  entered  an  order  restraining  Harman  & 
Berkeley,  their  agents  and  assigns,  and '  the 
tenant  in  possession,  from  committing  waste. 
In  April,  1896,  the  court  ordered  its  general 
receiver  to  rent  out  the  land  for  one  year, 
which  was  done,  and  such  renting  was  con- 
tinued until  the  decree  appealed  from  was  en- 
tered. At  the  September  term,  1897,  McAl- 
lister, trustee,  and  C.  D.  Glendy  filed  their 
demurrer  and  replication  to  the  answer  of 
Harman  &  Berkeley,  In  wUch  replication  they 
Insist  that  the  sale  to  Harman  &  Berkeley  is- 
valid,  having  been  confirmed  by  the  circuit 
court  with  their  full  knowledge  and  consent 
and  that  the  title  to  the  lands  is  beyond 
question,  the  entire  property  having  been  in 
the  actual  and  uninterrupted  and  adverse  pos- 
session of  the  vendors  and  those  under  whom 
they  claim  for  more  than  50  years;  that  the 
plaintiffs  in  the  chancery  suit  referred  to  in 
the  answer  of  Harman  &  Berkeley  have  no 
connected  title  to,  and  no  actual  possession  of, 
any  part  of  the  laud;  that  their  claim  does 
not  cast  a  cloud  upon  the  Glendy  title;  and 
that  It  would  be  a  useless  task  to  require  them 
(McAllister,  trustee,  and  Glendy)  to  remove 
such  supposed  cloud. 

In  April,  1898,  the  commissioner  reported 
that  Harman  &  Berkeley  had  become  the 
purchasers  of  the  land  in  accordance  with 
the  provisions  of  the  option  contract  and 
that  the  phancery  suit  which  was  alleged  In 
the  answer  of  Harman  &  Berkeley  as  cast- 
ing a  cloud  upon  the  title  to  the  lands  had 
been  dismissed  by  the  circuit  court  and,  as 
he  was  informed.  Its  action  had  been  af- 
firmed by  the  court  of  appeals,  and  that, 
whilst  the  commissioner  had  no  information 
as  to  what  portions  of  said  lands  were  in- 
volved in  that  suit  the  cloud  thereon  upon 
the  title  to  the  property  by  Its  institution 
and  prosecution  did  not  seem  to  have  been 
of  a   very  serious  character,    especially   In 
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Tieir  of  tt«  >wioni  and  uncontradicted  state- 
ments of  tbe  replication  of  0.  D.  Glendy  and 
Wm.  M.  McAUtster,  trustee. 

Harman  &  Berkeley  excepted  to  this  re- 
port Without  passing  upon  the  exceptions, 
the  report  was  recommitted  to  the  commis- 
sioner. In  April,  1900,  Harman  &  Berkeley 
moved  the  court  to  dismiss  the  commissioner 
from  further  consideration  of  the  cause,  and 
without  waiting  for  a  report  from  the  com- 
missioner, or  granting  further  time  for  the 
vendors  to  complete  their  evidence,  to  pro- 
ceed to  hear  and  decide  the  cause  upon  the 
rule  and  proceedings  had  thereunder.  This 
motion  was  resisted  by  the  vendors  of  the 
land,  who  moved  tbe  court  to  continue  the 
cause  until  the  next  term.  This  latter  mo- 
tion was  resisted  by  tbe  vendees.  Tbe  court 
overruled  the  motion  of  the  vendees,  and 
continued  the  cause  for  tbe  vendors,  with  In- 
struction to  the  commissioner  to  file  his  re- 
port In  time  for  tbe  cause  to  be  heard  upon 
its  merits  at  the  next  term. 

In  September,  1900,  the  commissioner  re- 
ported that  he  only  learned  of  the  order  en- 
tered at  the  April  term,  1900,  a  few  days  be- 
fore; that  he  bad  given  notice  to  the  parties, 
and  taken  the  deposition  of  Wm.  M.  McAl- 
lister, trustee,  but  had  been  unable  to  take 
the  evidence  tbe  parties  desired.  On  the 
next  day  after  that  report  was  filed,  Harman 
&  Berkeley  moved  the  court  to  discharge  the 
rule  which  was  pending  against  them,  and 
to  release  them  from  the  purchase  of  tbe 
land  described  in  tbe  rule  and  proceeding's 
had  thereunder.  This  motion  was  resisted 
by  the  vendors,  who  moved  tbe  conrt  to 
continue  tbe  cause  "for  tbe  purpose  of  al- 
lowing them  to  take  further  evidence  on  tbe 
line  of  showing  a  perfect  title  to  all  the 
land  in  question  by  adversary  possession." 
This  motion  to  continue  was  overruled,  and 
the  cause  was  made  a  vacation  cause.  At 
tbe  April  term,  1901,  tbe  court  entered  a  de- 
cree in  which  it  held  that  the  sale  to  Har- 
man &  Berkeley  was  not  a  Judicial  sale,  but 
a  sale  in  pals;  that  the  vendors  had  not 
shown  their  ability  to  convey  to  the  vendees 
such  title  to  the  lands  sold  as  would  entitle 
them  to  a  decree  against  the  vendees  for  a 
specific  performance  of  tbe  contract,  and 
that,  even  If  the  vendors  could  and  would 
now  remove  tbe  cloud  upon  the  title  of  said 
lands,  it  would  be  Inequitable  to  require  tbe 
vendees  to  comply  with  their  contract  of 
purchase  at  that  late  date,  after  the  land 
had  materially  diminished  in  value,  and  that 
tbe  vendors  had,  by  their  delay  In  removing 
tbe  cloud  upon  tbe  title,  even  supposing  that 
they  could  at  this  time  remove  the  same, 
deprived  themselves  of  the  right  to  have  the 
contract  specifically  performed;  dismissed 
tbe  rule  against  Harman  &  Berkeley  to  show 
cause,  annulled  and  set  aside  the  contract 
of  sale,  and  declared  that  Harman  &  Berke- 
ley and  tta^  assigns,  who  had  paid  the  pur- 
chase price  of  the  land,  so  far  as  it  had  been 
paid,  sbonld  have  an  equitable  lien  on  tbe 


land  to  secure  Its  repayment,  and  directed 
the  necessary  accounts  to  ascertain  the  bal- 
ance due.  From  that  decree  this  appeal  was 
allowed. 

It  seems  to  be  conceded  that,  if  the  sale 
to  Harman  &  Berkeley  was  a  Judicial  sale, 
the  purchasers  would  have  no  right,  under 
the  facts  of  the  case,  to  raise  any  question 
as  to  the  title  of  the  land  purchased, by  tbem. 

The  first  question,  therefore,  to  be  consid- 
ered, is  wbether  or  not  the  sale  was  a  Judi- 
cial sale. 

A  Judicial  sale  Is  defined  to  be  one  wtalcb 
is  made  by  a  court  of  competent  Jurisdiction 
in  a  pending  cause,  through  its  authorized 
agent.  Terry  v.  Coles'  Ex'r,  80  Va.  695;  Al- 
exander V.  Howe,  85  Va.  198,  201,  7  S.  E. 
218;  Ror.  Jud.  Sales  (2d  Ei.)  {  1.  See,  also. 
Christian  v.  Cabell,  22  Grat  82. 

Tested  by  this  definition,  it  is  clear  tbat 
the  sale  In  question  was  not  a  Judicial  sale. 
The  court  neither  made  the  sale,  nor  au- 
thorized McAllister,  trustee,  and  Glendy  to 
make  it  The  agreement  to  sell  does  not 
purport  to  be  a  sale  by  the  court,  nor  Its 
authorized  agent  or  agents,  but  Is  a  sale  by 
the  parties  of  the  first  part,— one  as  trustee 
and  the  other  In  his  own  right  Its  validity 
Is  not  made  to  depend  and  did  not  depend 
upon  the  court's  confirmation.  It  is  true 
that  the  sale  was  reported  to  the  court  by 
McAllister,  trustee,  and  that  It  entered  a 
decree  approving  and  confirming  it  and  di- 
rected (the  vendor  Glendy  consenting)  that 
the  purchase  price  sbonld  be  paid  to  the  gen- 
eral receiver  of  the  court;  but  the  decree 
refers  to  tbe  sale  as  made  by  McAllister, 
trustee,  and  C.  D.  Glendy,  and  states  that  it 
appears  from  the  report  of  sale  that  Harman 
&  Berkeley  had  made  their  purchase  from  C. 
D.  Glendy  in  bis  own  right  and  from  Mc- 
Allister, trustee. 

It  is  furtho:  true  that  tbe  pleadings  in  the 
cause  were  sufiScient  to  authorize  the  court 
to  have  decreed  a  sale  of  the  moiety  of  the 
land  assigned  to  McAllister,  trustee,  in  tbe  par- 
tition made  between  himself  and  O.  D.  Glen- 
dy. But  the  court  bad  no  Jurisdiction,  under 
the  pleadings,  to  order  the  sale  of  the  moiety 
assigned  C.  D.  Glendy  at  the  time  the  sale 
was  made.  The  land  was  capable  of  parti- 
tion in  kind,  had  been  so  partitioned,  and  the 
parties  assigned  their  respective  moieties. 
Report  of  that  partition  had  been  confirmed 
by  the  court  All  this  was  done  before  Har- 
man &  Berkeley  had  determined  to  close 
their  option  and  become  purchasers  of  the 
land. 

The  next  error  assigned  Is  that  the  caart 
erred  In  holding  that  the  record  showed  tbat 
there  was  any  cloud  upon  the  title  to  the  land, 
and  In  holding  that  it  was  tbe  duty  of  the 
vendors  to  show  that  their  title  waa  free 
from  objection. 

A  vendor,  in  tbe  absence  of  any  stlpulatloo 
to  tbe  contrary,  is  bound  to  make  a  good 
title,  free  from  Incumbrance  of  every  descrip- 
tion which  may  embarrass  the  full  and  oolet 
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enjoymeot  of  the  premlsea  bj  the  purchaaer. 
Gamett  ▼.  Macon,  6  Oall,  808,  Fed.  Cas.  No. 
r>.245;  Jackson  v.  LIgon,  8  Lelsta,  161;  Hen- 
drlcka  ▼.  OtUeeple,  25  Grat  IBti,  194;  2  Minor, 
Inst  (4th  Ed.)  876. 

The  burden  Is  oa  the  vendor  who  asks  toe 
the  speclflc  execution  of  a  contract  to  show 
that  be  has  such  title  as  he  contracted  to 
convey.  Judge  Allen  In  Garrlngton  ▼.  Otis, 
4  Grat  253;  Hendricks  v.  GlUespie,  25  Grat 
197.  See,  also,  Fry,  Spec.  Pert.  S  824;  2  Mi- 
nor, Inst  893,  894. 

Whether  In  this  case  tbo  purchasers  bad 
the  right  to  demand  from  McAllister,  tmstee, 
any  better  title  than  he  held  aa  tmstee,  Is 
immaterial.  They  clearly  had  the  right  to  a 
good  title  to  the  0.  D.  Glendy  moiety  of  the 
land;  and  being  a  sale  by  McAllister,  trus- 
tee, and  Glendy,  Jointly,  of  the  whole  land, 
the  purchasers  would  not  l>e  compelled  to 
take  any  part  of  the  land  nnless  they  could 
set  good  title  at  least  to  O.  D.  Olendy's  moie- 
ty, as  well  as  such  title  to  the  other  moiety 
as  McAllister,  trustee,  could  convey. 

The  clond  upon  tiie  title  to  whldi  the 
Courtis  attrition  was  called  In  Harman  & 
Berkeley's  answer  to  the  rule  was  the  pend- 
eatsy  of  tbe  suit  of  Bailey  against  Byrd.  In 
that  suit,  wblch  is  a  part  of  the  rec(^d  In 
this  case.  It  appears  from  the  answer  of  C. 
D.  Glendy  and  of  the  heirs  of  Bobert  J. 
Glendy  that  about  2,000  acres  of  tbe  Wilder- 
nesB  tract  were  within  the  lines  of  an  older 
(rant,  and  that  tbe  Glendy  title  to  that  2,000 
acres  is  based  upon  adverse  possesslMi  under 
junior  grants  for  50  years  or  mcK«.  It  may 
be  that  a  court  of  equity  will  specifically  ex- 
ecute a  contract  for  the  sale  of  land  at  tbe 
suit  of  the  vendor  who  claims  under  a  Junior 
grant  where  be  shows  that  his  title  has  been 
perfected  by  adversary  possession.  The  rec- 
ord In  this  case  shows  that  the  Glendy  title 
to  a  large  part  of  the  land  in  controversy  de- 
pends upon  adversary  posaessloa  under  jun- 
ior grants,  yet  the  evidence  does  not  show 
that  the  vendors  and  those  under  whom  they 
claim  have  had  such  possession. 

Although  objection  to  the  title  was  made 
In  1893  by  the  purchasers,  and  the  demand 
made  that  they  should  be  released  from  their 
purchase  unless  the  objection  to  the  title 
should  be  removed  without  delay,  yet  the 
vendors  had  wholly  failed  to  show  such  title 
to  tbe  land  as  tbe  purchasers  were  entitled 
to  under  thetar  contract  when  tbe  decree  ap- 
pealed from  was  entered,  hi  1901.  This,  too, 
in  face  of  the  fact  that  the  land  was  dimin- 
ishing in  value  during  that  period.  The  ven- 
Aon  were  clearly  not  entitled  to  a  spedflc 
execution  of  the  contract  upon  the  record  as 
it  was  when  the  court  entered  the  decree  ap- 
pealed from.  Nor  were  they  entitled,  under 
the  facts  and  circumstances  of  the  case,  tn 
further  time  within  which  to  show  that  they 
eonld  make  such  title  as  the  purchasers  were 
entitled  to  call  for. 

Neither  did  the  court  eir  in  not  leaving 
tbe  parties  to  their  remedy  or  remedies  at 


law  when  It  refused  qieeUle  csecntlffli  of  tiie 

contract. 

Although  specific  performance  be  refused 
by  the  court.  It  will  not  usually,  in  a  case 
like  this,  turn  tbe  purchaser,  who  has  pala 
the  purchase  price  In  whole  or  in  part,  round 
to  bis  remedy  or  remedies  at  law  to  recover 
damages  for  the  breach  of  contract,  but,  hav- 
ing properly  acquired  jurisdiction  of  the  case, 
will  proceed  to  do  final  and  complete  justice 
between  the  parties,  by  ordering  the  neces- 
sary accounts  to  ascertain  the  purchase  mon- 
ey paid,  tbe  rents  with  which  the  purchaser 
may  be  chargeable,  togetba:  with  damages 
for  waste  for  which  he  may  be  accountable, 
the  value  of  permanent  Improvements  for 
which  he  should  be  allowed  compensation, 
the  taxes  paid  by  him,  if  any;  and,  having 
ascertained  the  balance  due,  the  court  will 
make  a  decree  that  the  same  shall  be  paid, 
and,  in  favor  of  tbe  purcbaso',  will  ordinarily 
charge  it  upon  the  land.  Payne  v.  Graves,  6 
I>elgh,  661;  Bowles  v.  Woodson,  6  Grat  78; 
Steams  t.  Beckham,  81  Grat  420  (Judge 
Staples'  opinion);  Grubb  v.  Starkey,  90  Va. 
831,  20  S.  K.  784;  Newberry  v.  French,  98 
Va.  470,  86  S.  B.  619;  2  Minor,  Inst  (4th 
Ed.)  875. 

We  are  of  ophilon  that  there  is  no  error  la 
tbe  decree  complained  of,  and  that  it  should 
be  afSrmed. 


aOO  Va.  SG6) 
GOLDMAN  T.  COBIMONWBAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.     Dec: 
4,  1902.) 

ORIHINAI.  liAW— BVIDBNCB-DBALINO  IN  PBO- 

HIBITBD  ARTICX.BS— DBMURREK 

TO  EVIDBNCB. 

L  In  every  prosecution  It  devolTes  upon  tbe 
commonwealth  to  prove— First  that  the  crime 
charged  has  been  actually  i>erpetrated,  and, 
secondly,  that  it  was  committed  by  the  accus- 
ed; and,  to  justify  a  conviction,  the  evidence 
must  be  so  convincing  as  to  exclude  every  rea- 
sonable doubt  of  the  guilt  of  the  prisoner. 

2.  Under  Code,  t  3715,  providing  that.  It 
any  person  buy  or  receive  brass  or  certain  oth- 
er articles  with  intent  to  defraud,  he  shall  be 
confined  in  the  penitentiary,  and  that  posses- 
sion of  such  artldes,  so  bought  or  received  from 
any  other  person  than  the  mannfactnrer  there- 
of or  his  authorized  agent  or  of  a  regularly  li- 
censed dealer  therein,  shall  be  prima  facie  evi- 
dence of  such  intent,  possession  of  the  articles 
is  no  evidence  that  they  were  bought  from  any 
other  person  than  the  maunfactnrer. 

8.  In  a  criminal  prosecution  involving  the 
right  to  personal  property,  where  the  alleged 
owner  thmks  he  has  lost  the  propertr,  but  will 
not  swear  that  he  has,  the  owneruup  is  not 
snfBciently  proved. 

4.  Upon  a  demurrer  to  evidence^  in  ascer- 
taining the  facta  established  by  any  one  wlt- 
neas,  everything  stated  by  him,  as  well  on  his 
cross-examination  as  upon  his  examination  in 
chief,  must  be  considered,  and  facts  Imperfect- 
ly stated  in  answer  to  one  question  may  be 
supplied  by  the  answer  to  another;  and, 
where,  from  one  statement,  considered  by  it- 
self, an  inference  may  be  deduced,  that  infer- 

f  1.  See  Criminal  Lav.  voL  I*,  Cmt  IMg.  H  TU, 
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enM  may  be  Btrengtbened  or  repelled  by  the 
facts  disclosed  in  another. 

5.  Evidence  considered,  and  held  insoffldent 
to  support  a  conviction  under  Code,  t  3716, 
providing  that,  if  any  person  buy  or  receive 
brass  or  certain  other  articles  with  intent  to  de- 
fraud, he  shall  be  confined  In  the  penitentiary. 

Keith,  P.,  dissenting. 

Error  to  hustings  court  of  Roanoke. 

R.  A.  Goldman  was  convictedi,  under  Code, 
i  3715,  of  having  possession  of  certain  brass 
with  Intent  to  defraud,  and  appeals.  Re- 
versed. 

Scott  &  Staples  and  Hart  &  Hart,  for  plain- 
tiff in  error.  Wm.  A.  Anderson,  Atty.  Oen., 
for  the  Conunonwealtb. 


WHITTLE,  J.  Plaintiff  In  error,  R.  A. 
Goldman,  was  Jolntiy  Indicted,  along  with  S. 
Goldman,  in  the  hustings  court  of  the  city 
of  Roanoke,  for  feloniously  buying  and  re- 
ceiving certain  railroad  brass,  known  as 
"switch  locks,"  the  property  of  the  Norfolk 
&  Western  Railway  Company,  with  intent  to 
defraud.  There  were  a  demurrer  and  a  mo- 
tion to  quash  the  indictment,  both  of  which 
were  overruled,  and  thereupon  the  prisoner 
B.  A.  Goldman  pleaded  not  guilty.  At  the 
trial  the  Jury  found  the  prisoner  guilty  as 
charged  In  the  Indictment,  and  fixed  his  pun- 
ishment at  00  days  in  the  dty  JalL  The 
court  ovemded  the  prisoner's  motion  to  set 
aside  the  verdict  and  grant  him  a  new  trial, 
and  rendered  Judgment  upon  the  verdict, 
and  the  case  is  here  upon  a  writ  of  error  to 
that  Judgment 

From  the  view  taken  of  the  case  by  this 
court,  it  Is  only  necessary  to  notice  the  last 
assignment  of  error,  which  Involves  the  suf- 
ficiency of  the  evidence  to  warrant  a  con- 
viction of  the  prisoner  of  the  felony  of  whicb 
he  stands  charged. 

It  will  not  be  Inappropriate,  In  approach- 
ing the  consideration  of  tbat  question,  to  do 
so  In  the  light  of  certain  well-settied  princi- 
ples of  law  which  apply  In  every  prosecution 
against  a  citizen  for  crime. 

It  devolves  upon  the  commonwealth  to 
prove— First,  the  corpus  delicti  (that  is,  the 
fact  that  the  crime  charged  has  been  actually 
perpetrated);  and,  secondly,  that  it  was  com- 
mitted by  the  accused.  To  Justify  a  convic- 
tion, the  evidence  must  be  so  convincing  as 
to  exclude  every  reasonable  doubt  of  the 
guilt  of  the  prisoner. 

In  McBride's  Case,  9B  Va.  826,  80  S.  B. 
457,  this  court  said:  "The  prisoner  is  pre- 
sumed to  be  innocent  nntil  his  guilt  Is  es- 
tablished, and  he  Is  not  to  be  prejudiced  by 
tbe  inability  of  the  commonwealth  to  point 
out  any  other  criminal  agent,  nor  Is  he  called 
upon  to  vindicate  bis  own  iimocence  by  nam- 
ing the  guilty  man.  He  rests  secure  In  that 
presumption  of  Innocence  until  proof  Is  ad- 
duced whldi  establishes  his  gnllt  beyond  a 
teasonable  doubt;  and,  whether  the  proof  be 
direct  or  circumstantial,  it  must  be  such  aa 


excludes  any  rational  hypothesis  of  the  in- 
nocence of  the  prisoner." 

In  the  case  in  Judgment,  the  corpus  deUcti 
is  that  the  prisoner  did  "feloniously  buy  and 
receive  twenty-eight  pieces  of  railroad  Iron, 
brass,  metal,  and  composition  thereof,  and 
known  as  'switch  locks,'  of  the  value  of  fifty 
cents  each,  being  the  goods  and  chattels 
•  ••  of  the  Norfolk  and  Western  Rail- 
way Company,  a  corporation,  with  intent  fe- 
loniously to  defraud." 

The  act  upon  which  the  prosecution  Is  bas- 
ed is  found  in  section  3715  of  the  Code,  as 
amended  by  Acts  1888-90,  p.  30,  which  de- 
clares that  'if  any  person  buy  or  receive," 
amongst  other  things,  articles  such  as  are 
described  in  the  indictment,  "with  Intent  to 
defraud,  be  shall  be  confined  In  the  peniten- 
tiary not  less  than  one,  nor  more  than  two, 
years,  or,  in  the  discretion  of  the  Jury,  In 
Jail  not  exceeding  one  year."  And  tlie  stat- 
ute further  provides  Ijhat  possession  of  such 
articles,  so  bought  or  received  from  any  oth- 
er person  than  the  manufacturer  thereof  or 
his  authorized  agent,  or  of  a  regularly  li- 
censed dealer  therein,  shall  be  prima  fade 
evidence  of  such  intent 

It  will  be  observed  that  the  statute  does 
not  declare  that  possession  of  the  contraband 
articles  shall  be  prima  fade  evidence,  or. 
Indeed,  any  evidence,  that  they  were  bought 
or  received  from  any  other  person  than  the 
manufacturer  thereof,  etc.,  but  that  when 
so  bought  or  recdved,  possession  shall  be 
prima  facie  evidence  of  an  intent  to  defraud. 
So  that  before  any  such  presumption  can 
arise  froqi  the  possession  of  the  articles,  It 
is  incumbent  upon  the  commonwealth  to 
prove,  as  an  essential  element  of  the  offense, 
that  they  were  bought  or  received  in  the 
manner  proscribed  by  the  act  Upon  that 
subject  there  is  no  evidence  in  the  record. 

Nor  does  the  evidence  rdied  on  for  tbat 
purpose  establish  with  that  degree  of  con- 
clusiveness required  In  criminal  prosecutions 
that  the  Norfolk  &  Western  Railway  Com- 
pany has  lost  any  of  Its  switch  lock%  or 
that  those  described  In  the  indictment  are 
the  property  of  that  company.  On  the  con- 
trary, but  two  witnesses  testify  directiy  on 
tbat  point  Ndther  proves  that  the  com- 
pany had  lost  any  switch  locks,  and  both 
decline  to  positively  Identify  the  locks  In 
question  as  the  company's  property,  although 
they  testify  to  circumstances  tending  to  sup- 
port that  theory.  On  the  other  band,  the 
witness  Beeton,  introduced  by  the  common- 
wealth, testifies  that  the  Norfolk  &  Western 
Railroad  Company,  the  immediate  predeces- 
sor of  the  Norfolk  &  Western  Railway  Com- 
pany, each  having  the  same  Initials,  "N.  A 
W.  R.  R.."  nsed  locks  similar  to  the  ones  in 
question.  Non  constat  but  tbat  these  locks 
were  the  property  of  the  old  conq^any,  and 
not  of  its  successor.  It  Is  true,  another  wlt> 
ness  testifies  that  he  unlocked  two  of  theat 
switch  locks  with  a  key  furnished  him  by  a 
switch  tender  of  the  Norfolk  *  Western  Ball 
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way  Company;  but  the  aame,  doabtieu, 
would  have  been  the  case  with  switch  locka 
of  the  old  company,  of  similar  pattern. 

It  does  not  appear  that  the  Norfolk  &  West- 
em  Bailway  Company  had  ever  missed  any  of 
its  switch  locks.  "Where  the  alleged  owner 
thinks  be  has  lost  the  property,  but  will  not 
swear  that  he  has,  •  •  •  the  ownership 
is  not,  by  this  evidence,  sufficiently  proved." 
2  Bisb.  Cr.  Law,  i  752.  Such  alleged  owner 
could  hardly  expect  a  jury  to  find  that  his 
ownership  of  property  was  proved  beyond  a 
reasonable  doubt,  when  his  own  doubts  were 
so  great  that  be  could  neither  swear  that  be 
had  lost,  nor  that  the  pn^erty  in  question 
was  his  own. 

The  prosecution  originated  as  follows: 
Some  of  the  large  brass  lamps  belonging  to 
the  Norfolk  &  Western  Bailway  Company 
had  been  stolen  from  its  passenger  cars,  and 
the  agents,  snspecting  that  they  might  be 
found  in  the  barrel  of  junk,  then  in  the 
freight  depot,  consigned  In  the  name  of  S. 
Goldman,  shipper,  to  the  AJax  Metal  Com- 
pany of  Philadelphia,  opened  the  barrel,  and 
discovered  the  articles  described  in  the  in- 
dictment 

Whilst  the  witness  Baldwin,  a  detective  In 
the  employment  of  the  Norfolk  &  Western 
Bailway  Company,  testlfles  with  character- 
istic seal  in  his  effort  to  fix  the  guilt  upon 
the  accused,  a  careful  scrutiny  of  his  evidence 
shows  more  or  less  conflict  between  it  and 
that  of  other  witneRses  for  the  common- 
wealth. These  discrepancies  are  the  proper 
subject  of  comment,  and  must  impair  the 
value  of  his  testimony.  At  his  instance.  Of- 
ficer Bigney  accompanied  Iiim  to  thu  junk- 
shop  of  B.  Goldman,  and  was  present  at  a 
conversation  between  him  and  the  prisoner. 
Yet,  80  far  as  appears  from  bis  testimony, 
Rigney  heard  no  admission  from  the  prisoner 
that  he  bought  and  sold  junk  in  S.  Goldman's 
shop,  or  that  "be  had  bought  no  switch  locks 
except  some  brasse".  which  he  had  gotten 
from  a  showman,"  as  Baldwin  testified.  His 
testimony  on  that  point  Is  that  prisoner  stat- 
ed that  he  had  not  bought  any  railroad  locks, 
since  Baldwin  notified  him  not  to  do  so,  ex- 
cept a  few  which  be  got  from  Beeton,  all  of 
which  were  broken.  True,  Rigney  says  he 
was  a  few  feet  distant  during  part  of  the 
conversation  between  Baldwin  and  prisoner. 
But  be  certainly  heard  the  question  and  an- 
swer referred  to,  and  his  testimony  as  to 
wbat  that  answer  was  is  essentially  different 
from  that  of  Baldwin's  version  of  it. 

Again,  the  action  of  the  prisoner  in  con- 
nection with  the  purchase  of  locks  from 
Beeton  repels  the  Inference  to  be  drawn  from 
tbe  alleged  admission  to  Baldwin  that  he 
was  In  control  of  the  shop  and  business,  and 
tends  to  show  his  true  status  In  relation  to 
the  business  of  S.  Goldman. 

Beeton  distinctly  testifies  that  when  be  car- 
ried certain  junk,  including  the  broken  switch 
locks,  to  the  shop,  prisoner  told  him  to  un- 
load It.  but  that  the  sale  was  to  prisoner's 


father,  who  came  into  the  shop,  and  fixed 
the  price,  and  paid  the  purchase  money. 

The  witness  Baldwin  likewise  testified  that 
prisoner  showed  him  an  entry  in  the  books, 
dated  March  4,  1901,  as  follows:  "Beaton's 
bicycle  shc^,  Campbell  avenue,  S.  W.  73  lbs., 
scrap  brass  fittings  and  N.  &  W.  B.  B.  locks, 
?2.00;"  that  the  words  "N.  &  W.  switch 
locks"  were  not  in  the  books  at  tbe  time, 
but  were  put  there  afterwards;  that  he  was 
absolutely  certain  of  this,— as  certain  as  that 
he  was  sitting  there,  or  tliat  he  was  living. 
He  subsequently  came  back'  on  the  witness 
stand,  and  admitted  that  he  was  mistaken, 
and  testified  that  the  entry  had  not  been 
changed;  that  the  witness  Bobinett  had  told 
him  that  he  was  mistaken.. 

"Upon  a  demurrer  to  evidence,  In  ascer- 
taining the  facts  established  by  any  one  wit- 
ness, ■  everything  stated  by  him,  as  well  on 
his  cross-examination  as  upon  his  examina- 
tion In  chief,  must  be  considered.  Facts  Im- 
perfectly stated  in  answer  to  one  question 
may  be  supplied  by  the  answer  to  another. 
And  where,  from  one  statement,  considered 
by  itself,  an  inference  may  be  deduced,  that 
Inference  may  be  strengthened  or  repelled  by 
the  facts  disclosed  in  another."  Ware  v. 
Stephenson,  10  Leigh,  161. 

Now,  it  appears .  from  the  evidence  on  be- 
half of  the  prisoner,  not  in  conflict  with  any 
direct  testimony  adduced  by  the  common- 
wealth, and  just  Inferences  to  be  drawn  there- 
from, that  S.  Goldman  is  the  mother  of  tbe 
prisoner,  a  minor,  19  years  of  age;  that  she 
is  a  regularly  licensed  junk  dealer,  occupy- 
ing a  shop  and  carrying  on  business  in  the 
city  of  Boanoke;  that  tbe  business  is  man- 
aged by  her  son  Herman  Goldman;  that 
prisoner  had  no  Interest  In  the  business,  and 
received  no  wages  for  his  services,  but  staid 
about  the  shop,  and  did  what  he  was  bidden 
to  do.  Among  bis  other  duties  was  that  of 
accompanying  to  the  depot  of  the  Norfolk  & 
Western  Railway  Company  freight  belong- 
ing to  S.  Goldman,  intended  to  be  shipped  to 
other  points.  On  March  11,  1901,  there  was 
taken,  to  the  depot  of  the  railway  company 
in  the  city  of  Boanoke,  by  the  prisoner,  in 
company  with  a  negro  drayman,  a  barrel 
marked  "S.  Goldman,"  to  be  shipped  to  the 
Ajax  Metal  Company  of  Philadelphia.  The 
barrel  was  received  for  shipment,  the  con- 
tents classified  as  "scrap  lead,"  and  a  bli! 
of  lading  issued  In  the  name  of  S.  Groldman, 
consignor,  and  delivered  to  tbe  prisoner. 

There  Is  no  evidence  tending  to  show  that 
the  prisoner  had  anything  to  do  with  pack- 
ing the  barrel,  or  any  knowledge  of  its  con- 
tents, other  than  wiiat  may  be  inferred  from 
his  alleged  statement  to  Detective  Baldwin 
that  tbe  shipment  of  800  pounds  of  junk 
contained  no  brasses  or  locks,  other  than 
those  bought  of  Beeton,— a  statement  which 
rather  tends  to  confirm  the  theory  that  pris- 
oner had  no  knowledge  of  tbe  fact  that  the 
property  in  question  was  ever  In  the  posses- 
sion of  his  mother,  or  formed  any  part  of  the 


Digitized  by 


v^ooQie 


4S  SOUTHEASTERN  RBPOBTIBB. 


(V«. 


eontenti  of  tiw  v^tkmge  referred  to.  The 
property  wm  not  claimed  by  the  accused, 
and  there  Is  no  snppoaltlon  tliat  he  was  in 
any  wise  Interested  In  its  purchase  or  sale. 
His  only  possession  of  the  barrel,  In  evi- 
dence in  the  case,  Is  the  fact  that  he  dellT- 
ered  it,  in  company  with  the  negro  drayman, 
at  the  Norfolk  &  Western  depot  His  agency 
extended  to  OTerlooklng  the  shipment  of  the 
freight,  and  that  of  the  drayman's  to  haul- 
ing the  Junk  to  the  depot.  Each  had  the 
barrel  In  custody  for  the  purposes  of  his 
agency.  Neither  had  possession  of  it,  in  the 
rfenae  of  ownership. 

It  need  hardly  be  argned  that  by  no  Just 
Interpretation  can  sncb  custody,  alone,  be 
construed  to  amount  to  guilty  possession.  In 
contemplation  of  the  statute.  The  possession 
Intended  by  the  statute  must  imply  some- 
thing more  than  mere  physical  contact;  otb> 
erwise  a  drayman  or  transportation  company, 
having  the  custody  of  contraband  articles 
for  transportation,  merely,  would  be  liable  to 
indictment  The  statute  must  therefore  be 
construed  to  mean  a  gnllty  possession,  aa 
contradistinguished  from  mere  custody,  with- 
oat  claim  of  title  to  or  interest  In  the  subject. 

It  further  appears  that  S.  Goldman  receiv- 
ed a  letter  from  the  consignees  of  the  Junk 
complaining  of  a  shortage  In  weight  of  the 
shipment  in  question,  and  that  the  prisoner, 
on  behalf  of  his  mother,  carried  the  letter  to 
the  agent  of  the  company,  and  demanded  an 
explanation  of  the  shortage.  The  inquiry  of 
the  detective  had  already  apprised  him  of  the 
fact  that  the  company  was  at  that  time  in- 
vestigating the -question  as  to  whether  any 
of  Its  switch  locks  had  passed  through  his 
mother's  junkshop;  and  it  is  hardly  reason- 
able to  suppose,  if  he  was  iMssessed  of  the 
gnllty  knowledge  attributed  to  him,  that  be 
would  have  courted  an  Investigation  llkdy 
to  connect  him  with  the  commission  of  a 
felraiy.  Applying  the  doctrine  of  a  demurrer 
to  evidence  In  all  Its  stringency,  and  accord- 
ing full  faith  and  credit  to  the  testimony  of 
Baldwin,  the  evidence  Is  nevertheless  plainly 
Insufficient  to  warrant  a  verdict  of  convic- 
tion. 

In  addition  to  an  entire  absence  of  proof 
of  the  corpus  delicti,  the  following  language 
of  Judge  Moncure  In  a  case  In  which  the 
appellate  court,  upon  writ  of  error,  set  aside 
a  verdict  of  conviction  and  awarded  a  new 
trial,  and  the  doctrine  of  which  has  repeat- 
edly received  the  sanction  of  this  court  (see 
cases  cited  In  Bhepard's  index  to  29  Orat), 
la  apposite  to  the  evidence  relied  on  to  con- 
nect the  prisoner  with  the  alleged  ofTense: 
"These  circumstances,  taken  singly  at  alto- 
gether, while  they  create  a  suspicion  of  guilt, 
an  yet  inconclusive  and  wholly  Insufficient 
to  prove  nicfa  guilt,  but  are  also  consistent 
with  tile  fact  <rf  innocence.  If  they  be  not  at 
least  M  consistent  with  the  fact  of  Inno- 
cence aa  with  the  fact  of  guilt,  they  cer- 
tabily  do  not  amount  to  such  degree  of  proof 
aa  to  connect  the  accused  with  the  offense. 


and  to  warrant  Ills  eonvlctkiB  tbereof." 
Johnson's  Case,  29  Orat.  814^  And  In 
Burch's  Case,  20  a  E.  778,  it  was  said  that 
the  verdict  should  be  set  aside  when  the  evi- 
dence makes  only  a  case  of  suspicion  or  prob- 
ability of  guilt  See,  also,  Brown's  Case,  97 
Va.  701,  34  S.  E.  882. 

An  adherence  to  the  basic  principles  upon 
which  the  criminal  Jurisprudence  of  this 
commonwealth  has  ever  rested  Is  far  too  Im- 
portant to  Justify  a  departure  from  them  in 
order  to  meet  the  exigencies  of  particular 
cases,  and  the  hurtfulness  to  society  of  the 
class  of  offenses  within  the  purview  of  the 
statute  affords  no  Justification  tor  the  courts 
sustaining  convictions  in  doubtful  cases  by 
way  of  prevention. 

It  follows  from  what  has  been  said  that 
the  Judgment  complained  of  must  be  revers- 
ed, the  verdict  of  the  Jury,  set  aside,  and  the 
case  remanded  tor  a  new  trial  to  be  had 
therein. 

KEITH,  P.  (dhuentlng).  Counsel  for  plain- 
tiff in  error  place  great  reliance  upon  the 
demurrer  to  the  Indictment,  and  the  unconsti- 
tutionality of  the  statute  upon  which  it  !• 
framed,  but  the  court,  in  its  opinion,  has  not 
passed  upon  these  assignments;  and  as.  In  my 
Judgment,  the  act  in  question,  as  construed 
by  the  opinion  of  the  court,  merely  estab- 
lishes a  rule  of  evidence,  and  is  therefore 
clearly  constitutional,  I  shall  have  nothing 
further  to  say  upon  this  subject 

The  indictment  follows,  the  statnte,  and 
seems  to  be  free  from  objection.  Tbe  opin- 
ion of  the  court  deals  with  tbe  motion  to  set 
aside  the  verdict  as  contrary  to  the  evidence^ 
and  upon  that  ground  alone  reverses  the 
Judgment  of  the  corporation  court  A  mere 
difference  of  opinion  aa  to  the  weight  of  the 
evidence  would  perhaps  not  Justify,  and  would 
certahily  not  require,  a  dissenting  opinion; 
but  with  all  respect  for  the  majority  of  tiie 
court  and  for  the  learned  Judge  who  speaka 
for  it,  I  think  the  opinion  tends  to  disturb 
and  unsettie  well-settled  principles  of  law,  eo- 
sential  to  the  due  administration  of  Justice, 
and  I  therefore  fed  constrained  to  enter  my 
dissent   ' 

The  facts  of  the  case,  as  they  appear  to  me, 
are  as  follows:  W.  O.  Baldwin  testifies  that 
he  is  a  special  agent  of  the  Norfolk  &  Western 
Hallway  Company,  and  as  such,  among  other 
things,  it  was  his  duty  to  Investigate  viola- 
tions of  the  law  with  respect  to  the  property 
of  the  Norfolk  ft  Western  Railway  Company; 
that  he  is  by  profession  a  detective;  that 
about  a  year  prior  to  March  last  he  went  to 
the  Junkshop  of  Ooldman,  and  found  R.  A. 
Goldman,  the  prisoner,  there  bi  charge,  and 
the  witness  then  and  there  cantioned  the  pris- 
oner not  to  buy  any  Journal  brasses  of  the  Nor- 
folk ft  Western  Railway  Oomi>any,  and  show- 
ed him  a  mark  or  stamp  on  the  brasses  by 
which  he,  the  said  Goldman,  could  tell  wheth- 
er the  brasses  were  the  property  of  the  Nor- 
folk ft  Western  Railway  Company;   that  on 
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Uarch  14,  IMH,  te  wm  wnt  tor  to  come  to  the 
trelgbt  depot  of  the  Norfolk  &  Western  Ball- 
way  Oompany,  In  the  dty  of  Boanoke,  Va.,  to 
examine  some  railroad  brasses.  Upon  his  ar- 
rival at  the  depot  be  fonnd  piled  up  on  the 
floor  In  a  room  of  the  freight  depot  a  lot  of 
railroad  brasses,  etc.,  among  which  wtxe  21 
locks,  apparently  whole.  Nine  of  these  locks 
were  stamped  "N.  &  W.  B.  E.,"  marked 
"Switch  Na  78,"  to  be  opened  with  a  bent  or 
crooked  key.  Nine  of  them  were  stamped  "N. 
&  W.  B.  B.,"  to  be  opened  with  a  straight  key. 
Three  of  them  were  stamped  "A.  M.  &  O.  B. 
S."  There  were  also  seven  pieces  of  locks,  on 
which  were  stamped  "N.  &  W.  B.  B."  These 
locks  having  been  Introduced  In  evidence,  and 
behig  then  in  the  presence  of  the  Jury  and  In 
the  presence  of  the  witness,  he  stated  that 
they  were  similar  to  the  locks  he  saw  In  the 
room  of  the  freight  office  on  the  14th  of 
March;  that  the  good  locks,  while  at  the 
freight  office,  were  strung  on  a  string,  and  the 
Btrlng  on  which  the  locks  were  strung  when 
produced  before  the  Jmy  was  a  similar  string 
to  the  one  on  which  th^  were  strung  at  the 
freight  depot;  that  the  broken  locks  were  not 
pat  on  a  string  at  the  freight  depot;  that  all 
of  these  locks,  with  certain  other  railroad 
brasses,  were  put  In  a  bag  at  the  frdght  de- 
pot, and  sealed  up  and  left  there.  He  further 
says  the  railroad  brasses  and  switch  locks  are 
exactly  like  those  that  he  saw  on  March  14th, 
and  he  believed  they  were  the  same  locks. 
From  the  freight  depot  the  witness  went  for 
Officer  W.  J.  Blgney,  and  asked  him  to  accom- 
pany the  witness  to  the  Junkshop  of  Goldman, 
which  Blgney  did.  On  the  arrival  at  the  junk- 
shop  they  found  the  prisoner,  B.  A.  Ooldman, 
in  charge  of  the  place,  and  saw  no  other  per- 
son there,  but  a  small  crippled  boy  on  the  out- 
side of  the  shop.  Witness  first  asked  the  pris- 
oner If  he  had  bought  any  railroad  brasses 
since  he  had  previously  notified  him  not  to  do 
ao,  and  the  prisoner  replied  that  he  had  not, 
except  some  brasses  he  had  gotten  from  a 
Showman.  Witness  then  asked  the  prisoner  if 
he  had  shipped  any  Norfolk  &  Western  Bail- 
way  switch  locks  In  a  shipment  made  of  old 
lead  a  few  days  ago  to  Baltimore,  and  the 
prisoner  replied  that  he  had  not,  except  some 
old  locks  bought  of  Mr.  Beeton,  and  that  these 
were  the  only  locks  shipped  at  that  time;  that 
the  witness  then  asked  him  how  many  switch 
locks  be  had  gotten  from  Mr.  Beeton,  and  he 
replied  that  he  had  not  gotten  more  than  eight 
or  ten  from  him,  and  that  all  he  did  get  were 
broken. 

Thereupon  H.  D.  Ony  was  Introduced  for 
the  commonwealth,  who  testified:  That  "he  is 
tte  freight  agent  of  the  Norfolk  &  Western 
Hallway  Company,  and  had  charge  of  its 
ft'elght  station  in  the  dty  of  Boanoke.    That 

•n  the day  of there  was  brought 

to  the  (relsbt  station  of  the  Norfolk  ft  West- 
cm  Ballway  Company  a  barrel  consigned  to 
0ie  AJax  Metal  Company  of  Philadelphia, 
wHh  tbs  name  of  8.  Ooldman  thereon  as  «»- 


slgnor;  the  bill  of  ladlns  WM  made  ont  in  the 
name  of  S.  Goldman;  and  ttiat  the  paper  now 
handed  Itlm  was  the  one  issued  to  the  shlpi>er. 
It  was  marked,  'Old  scrap  lead.'  I  had  the 
package  opened,  and  in  It  found  the  pieces  of 
Journal  brass  and  switch  locks  now  produced 
before  the  court,  and  referred  to  by  Mr.  Bald- 
win. They  were  packed  in  an  old  lard  tierce. 
They  were  put  In  a  bag,  and  deposited  in  a 
room  to  the  freight  station  under  my  charge, 
under  lock  and  key.  The  things  were  carried 
to  the  grand-Jury  rooifi  and  from  the  grand- 
Jury  room  back  to  my  office,  and  from  my 
office  to  the  police  court  They  were  deliver- 
ed to  one  of  the  court  officers,  since  which 
time  I  have  not  had  them."  In  answer  to  the 
question  as  to  whether  or  not  the  switch  locks 
shown  bim  were  the  property  of  the  Norfolk 
&  Western  Ballway  Company,  he  replied: 
"Yes;  if  the  railway  company  can  identify 
them  as  belonging  to  It" 

This  witness  further  testlfiies  that,  a  short 
time  after  the  receipt  of  the  package  referred 
to,  the  accused,  B.  A.  Ooldman,  came  to  bim 
at  his  place  of  business,  and  stated  that  a 
letter  had  been  received  from  the  consignee, 
daimtog  that  there  was  a  shortage,  and  he 
wanted  to  know  how  it  was  that  the  short- 
age occurred.  Witness  told  him  that  the  bar- 
rels had  been  opened,  and  the  switch  locks 
and  brasses  had  been  taken  out,  and  that 
probably  accounted  for  the  shortage.  He  of- 
fered to  show  witness  the  letter  that  had 
been  received,  but  he  said  it  was  no  use  for 
him  to  see  it 

And  the  commonwealth,  to  further  maln- 
teln  the  issue  on  its  part,  introduced  a  wit- 
ness, W.  J.  Blgney,  who  testified  that  he  was 
a  member  of  the  police  force  of  the  dty  of 
Boanoke,  and  that  on  the  14th  day  of  March 
last  W.  O.  Baldwin  asked  him  to  accompany 
him  to  the  Jnnksbop  of  Gtoldman;  that  he 
did  accompany  Baldwin  to  the  Junkshop,  on 
Norfolk  avenue,  and  there  found  B.  A.  Gold- 
man, the  prisoner  at  bar.  Baldwin  asked  the 
prisoner  If  he  had  bought  any  Norfolk  & 
Western  brasses  or  switch  locks  since  the 
former  had  told  the  prisoner,  about  a  year 
ago,  not  to  purchase  such,  and  the  prisoner 
replied  that  he  had  not  purchased  any.  except 
a  few  which  he  got  from  Beeton,  all  of  which 
were  broken.  A  few  little  pieces  of  old  brass 
and  old  pieces  of  locks  were  shown  the  wit- 
ness by  Baldwto,  in  a  pall.  A  part  of  the 
time  while  they  were  talking,  witness  states 
that  he  was  some  eight  or  ten  feet  from 
Baldwin  and  Ooldman,  who  were  standing 
further  to  the  shop,  and  that  he  might  not 
have  heard  all  the  conversation,  as  he  was 
looking  at  some  old  beer  bottles  ot  the  Vir- 
ginia Brewing  Company,  which  he  thought 
were  stolen;  that  there  was  no  one  else  to 
the  Junkshop  oo  this  occasion,  but  that  there 
was  a  little  crippled  boy  to  the  yard. 

B.  li.  Boblnett  tertifled  that  he  was  a  m»- 
dal  offlcor  of  the  Norfolk  ft  Western  Ballway 
Company;  that  in  March,  1901,  he  ascertato- 
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ad  tbat  some  of  the  large  brass  lamps  In 
some  of  the  passenger  cars  were  missing; 
tbat  ne  had  reason  to  believe  that  they  had 
been  stolen;  that  he  was  trying  to  find  them, 
and  he  suggested  that  an  examination  be 
made  of  the  barrel  of  junk  then  In  the 
freight  depot  of  the  Norfolk  &  Western  Rail- 
way Company,  consigned  under  the  name  of 
S.  Goldman.  Accordlng;ly  the  barrel  was 
opened  In  the  presence  of  himself  and  Mr. 
Guy,  the  freight  agent,  and  none  of  the  miss- 
ing lamps  were  found;  but  the  Journal  brass 
and  switch  locks  now  In  court,  consisting  of  28 
railroad  switch  locks,  21  of  which  are  whole 
locks,  and  seven  are  parts;  one  side  of  the 
same  being  absent  Eighteen  of  these  whole 
locks  have  stamped  on  their  back  the  Ini- 
tials of  the  company,  "N.  &  W.  R.  R."  Nine 
of  the  whole  locks  bear  the  number  "78," 
and  have  stamped  on  their  clasp  "N.  &  W. 
B.  R."  The  locks  being  In  the  presehee^of 
the  Jury,  the  witness  sorted  out  the  broken 
locks  and  those  tbat  had  "N.  &  W.  B.  R." 
stamped  on  their  face,  and  those  that  had 
"N.  &  W.  R.  R."  stamped  on  tbeir  clasp; 
and  the  witness  stated  that  the  locks  ex- 
amined by  him  In  the  presence  of  the  Ju- 
ry were  Just  like  the  locks  found  in  the 
barrd  at  tbe  Norfolk  &  Western  freight  of- 
flee  on  tbe  14tb  of  March,  marked  "Old 
Lead,"  and  consigned  In  a  barrel  with  the 
name  of  S.  Goldman  on  It;  that  the  bar- 
rel weighed  between  700  and  800  pounds; 
that  on  examination  the  locks  seemed  to  be 
of  two  different  kinds.  Three  whole  locks 
were  stamped  "A.  M.  &  O.  R.  R^"  and  eight- 
een of  the  whole  locks  were  stamped  "N.  & 
W.  R.  R.,"  and  eight  broken  locks  were 
stamped  "N.  &  W.  R.  R."  The  witness  then 
took  a  key  from  his  pocket,  which  he  said 
be  bad  Just  obtained  from  a  switchman  on 
the  yards  of  the  Korfolk  &  Western  Railway 
In  Roanoke  city,  with  which  he  unlocked  two 
of  the  whole  locks  upon  which  were  stamped 
"N.  &  W.  H.  R.."  but  said  this  key  would 
not  unlock  the  other  whole  locks,  toe  tbe 
reason  that  some  were  of  a  different  pat- 
tern from  the  two  which  he  did  unlock,  and 
required  a  straight  key;  and  witness  thougbt 
that,  if  be  had  this  straight  key,  be  could 
unlock  a  number  of  these  locks.  Tbe  wit- 
ness then  picked  up  some  of  the  locka  stamp- 
ed "N.  &  W.  R.  R.,"  and  said  they  were  of  a 
new  pattern;  that  be  did  not  know  anything 
about  the  three  locks  which  were  stamped 
"A.  M.  &  O.  R.  R.,"  and,  so  far  as  be  knew, 
they  were  not  now  in  use  In  the  yards  in 
Roanoke,  and  be  knew  of  no  key  that  would 
unlock  tbe  lock  thus  stamped.  Tbe  two 
locks  tbat  he  could  unlock  were  In  good  re- 
pair and  fit  tor  nse.  and  the  other  whole 
locks  appeared  to  be  In  good  order.  The 
two  locks  tbat  be  could  not  unlock  with 
this  key,  and  tbe  eight  straight-key  locks, 
have  beoi  in  use  In  the  yards  here  toe  eight 
or  ten  years. 
B   O.  Macklln  testified  tbat  .1m  was  tbe 


general  stor^eeper  for  tha  Nocfolk  tt  West- 
ehj  Railway  Company,  and,  bring  asked 
whether  the  28  switch  locks  then  to  evidence 
before  tbe  Jury  were  the  property  of  the  Nor- 
folk &  Western  Railway  Company,  he  stated 
that  all  the  locks  had  "N.  &  W."  stamped 
on  them;  that  he  did  not  know  anything 
about  locks  stamped  "A.  M.  &  O.  R.  R,"  and 
that  there  was  nothing  on  tbe  locks  by 
which  be  could  positively  Identify  them  as 
tbe  property  of  the  Norfolk  &  Western  Rail- 
way Company;  that  he  cannot  say  that  any 
of  them  were  ever  in  tbe  possession  of  the 
Norfolk  &  Western  Railway  Cmnpany;  that 
he  could  not  say  absolutely  that  the  lo<is 
stamped  "N.  &  W.K.  R."  were  the  property 
of  tbat  company,  but  all  purchases  of  locks 
for  tbe  Norfolk  &  Western  Railway  Compa- 
ny were  made  through  his  office;  that,  when 
awitch  locks  got  out  of  repahr,  they  were 
shipped  to  the  manufacturers.  In  Philadel- 
phia, to  be  repaired  and  shipped  back,  and 
jwcb  locks  as  could  not  be  repaired  to  Fhlla- 
deliibia  were  sent  back  to  bis  office;  that 
neither  new  nor  repaired  locks  were  ever 
sold  by  t^e  Norfolk  &  Western  Railway  Com- 
pany to  anj^person,  and  that  they  were  only 
given  to  the  exQPloyfis  of  tbe  road  for  the  use 
of  the  road;  tha08  of  tbe  switch  locks  ap^ 
peered  to  be  sound^^d  serviceable,  and  that 
be  would  not  have  ^pped  locks  In  as  good 
condition  as  they  ardt.now  to  be  repaired; 
tbat  the  switch  locks  of  tbe  company  are 

made  by ,  to  tbe  dto  of  Philadelphia, 

and  have  stamped  upon  uifni  the  InitiBls  of 
the  road;    that  this  compaV'  ^^  supposes, 
makes  switch  locks  for  othej  roads,  baviog 
the  initials  of  the  roads  stam^  upon  their 
respective  locks;   tbat  tbe  key  lor  the  locks 
of  tbe  Norfolk  &  Western  RallwdT  Company 
would  not  fit  locks  made  for  oth*^  railroad 
companies;   tbat  the  manufacturers  <*f  these 
locks  never  furnished  them  to  tbe'^**'**'* 
&  Western  Railway  Company,  exce?  "P**" 
tbe  order  of  the  company,  and  for   ?  P*"^ 
poses,  and  upon  forms  or  models  ai^'^*^ 
by  the  railroad  company;   that  the  r"*"""^ 
had  to  have  this  done  for  its  own  pro^*^""* 
E.  L.  Slaughter  testffied  that  he  wsf  ^"^ 
ployed  by  the  Norfolk  &  Western   Ra?^'' 
Company  at  Its  freight  depot  in  the  ciL^ 
Roanoke  aa  check  clerk;  that  on  the  llth*' 
of  March,  1901,  be  received  a  barrel  fron?" 
A,  Croldman,  the  prisoner  at  bar,  marked^ 
Goldman,"  and  consigned  to  the  Ajax  mJ: 
Company,  Philadelphia;  that  it  was  broL^^ 
to  the  depot  by  the  prisoner  to  a  wagon,  i, 
he  thought,  driven  by  a  negro  driver;  thalj* 
came  with  the  bill  of  lading  which  baa  b*" 
totroduced  in  evidence;   that  the  barrd  4^ 
received  to  be  shipped,  and  was  tbe  aai? 
barrel  which  was  oiiened,  and  to  which  w! 
found  tbe  switch  lodes  which  are  now   i: 
court;   the  bill  of  ladtog  heretofore  referrea 
to  is  the  one  which  was  issued  on  tbat  oc- 
casion, and'  it  was  brought  to  the  depot  al- 
ready made  oat;  that  tbe  prisoner  geoecallr 
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brought  to  the  depot  packages  marked  "8. 
Goldman"  as  the  shipper.  The  blU  of  lading 
was  signed  and  delivered  to  the  prisoner. 

The  hill  of  lading  was  then  Introdnced,  and 
Is  in  the  usual  form. 

Beeton,  another  witness  for  the  common- 
wealth, testified  that  he  resides  In  the  city  of 
Itoanoke,  and  is  a  locksmith  and  repairer  of 
machinery;  that  some  eight  or  ten  years 
ago  some  officers  of  the  Norfolk  &  Western 
Railway  Company  brought  to  hlro  a  lot  of 
broken  and  out  of  repair  switch  locks;  that 
he  repaired  all  tbat  could  be  repaired,  but 
threw  aside  In  a  pile  those  that  could  not  be 
repaired,  and  that  they  remained  there  until 
he  bad  to  move,  and,  not  having  a  place  to 
put  them  when  he  moved,  he  decided  to 
take  them  to  the  junkshop;  that  there  were 
a  small  number,— not  half  so  many  as  the 
pile  Introduced  in  evidence,— and  they  were 
all  broken  and  in  such  a  condition  that  they 
could  not  be  repaired;  tbat  they  were  taken 
to  the  Junkshop  of  S.  Goldman,  along  with 
other  jmik  (principally  Iron,  steel,  and  old 
files),  and  sold,  he  receiving  therefor  $2;  this 
is  the  item  which  was  fouind  on  the  account 
book  of  S.  Goldman. 

3.  B.  Craig,  sergeant  of  the  city  of  Boan- 
oKe,  testified  that  the  switch  locks  and 
brasses  then  in  court  were  the  same  that 
wei-e  turned  over  to  him  for  safe-keeping  by 
W.  G.  Baldwin  at  the  adjournment  of  the 
grand  jury;  tbat  he  bad  kept  them  since 
that  tlmj  under  a  lock  and  key. 

E.  A.  Goldman  testified  that  the  Junkshop 
in  question  was  the  property  of  his  mother, 
8.  Goldman;  tbat  she  is  a  regularly  licensed 
Junkdealer;  that  he  (B.  A.  Goldman)  is  19 
years  of  age,  has  no  Interest  In  the  business, 
and  receives  no  salary  for  his  services;  that 
his  brother  Herman  Goldman  Is  the  manager; 
that  he  (R.  A.  Goldman)  stays  about  the  place 
and  does  whatever  he  Is  told  to  do;  that  he 
cannot  recoliect  whether  he  carried  to  the 
depot  a  barrel  of  Junk  referred  to  in  the  tes- 
timony of  Mr.  Slaughter,  but  it  Is  very  prob- 
able that  he  did;  that  he  very  often  per- 
formed tbat  character  of  work;  tbat,  if  he 
was  told  to  carry  it  there,  he  did  so;  that 
he  did  not  pack  the  barrel,  and  did  not 
know  what  was  in  it,  and  had  nothing  to  do 
with  it;  that  he  did  not  buy  or  receive  the 
switch  locks  or  brasses  now  In  court,  and  had 
nothing  to  do  with  the  purchase  of  them; 
that  he  was  present  when  Mr.  Beeton  brought 
the  Junk  referred, to  in  his  testimony  to  his 
mother's  place  of  business;  that  he  did  not 
have  anything  to  do  with  the  purchase  of  it, 
or  the  receipt  of  it,  or  the  unloading  of  it; 
that  It  was  unloaded  by  another  party  and 
piled  up  to  one  side,  and  he  thinks  that  it 
was  taken  from  that  pile  when  it  was  ship- 
ped; that  be  knew  neither  of  the  purchase 
nor  receipt  of  any  switch  locks,  except  what 
was  bought  from  Mr.  Beeton;  that  he  re- 
members Baldwin  coming  to  the  place  ot 
boflinesfl  of  his  mother  with  Elgney  at  the 


time  referred  to  by  Um;  tbat  lie  did  not  tell 
him  what  Baldwin  said  he  did  tell  him,  ex- 
cept that  Baldwin  asked  him  if  he  had 
bought  any  railroad  brasses  or  any  switch 
locks  since  he  had  spoken  to  him  about  that 
matter,  a  year  ago.  to  which  he  replied  that 
no  switch  locks  had  been  boujght,  except  from 
Mr.  Beeton;  that  he  did  not  have  the  other 
conversation  with  Baldwin,  as  stated  by 
Baldwin. 

The  first  question  to  be  determined  is,  un- 
der what  rule  Is  this  evidence  to  be  consid- 
ered by  an  appellate  court?  The  opinion  of 
the  court,  as  I  understand  it,  proceeds  upon 
the  idea  that  the  Judgment  should  be  revers- 
ed unless  the  evidence  is  so  conclusive  of  the 
guilt  of  the  prisoner  as  to  exclude  every  rea- 
sonable doubt  to  the  contrary,  or  that.  If 
there  be  a  reasonable  doubt  cast  upon  the 
proof  of  any  fact  essential  to  the  guilt  of 
the  prisoner.  It  was  the  duty  of  the  Jury  to 
acquit,  or  In  the  event  that  It  found  the  prl»> 
oner  guilty,  and  the  trial  court  entered  Judg- 
ment upon  the  verdict,  it  should  be  reversed 
and  remanded  for  a  new  trial. 

Such  Is  not  my  nnderstanding  of  the  law. 
In  all  civil  cases  It  is  the  duty  of  the  Jury  to 
find  in  accordance  with  the  preponderance  of 
the  testimony.  In  cases  which  involve  moral 
turpitude,  the  Jury  are  told  that  they  should 
only  make  such  an  imputation  upon  the  char- 
acter of  a  litigant  In  obedience  to  clear  and 
convincing  testimony.  It  has  been  said  in 
Brockenbrough's  Ex'rs  v.  Spindle's  Adm'rs, 
17  Grat  21,  that,  to  convict  a  person  of 
usury,  it  must  be  proved  beyond  a  reason- 
able doubt  to  the  contrary;  and  in  all  crim- 
inal cases  the  court  will,  upon  request.  In- 
struct the  Jury  that  such  Is  their  duty.  But 
suppose  the  Jury,  in  the  exercise  of  their  un- 
questioned prerogative,  find  against  the 
weight  of  evidence  in  a  civil  case;  then  the 
rale  at  once  changes,  and  the  case,  at  least 
in  an  appellate  court,  is  heard  as  npon  a 
demurrer  to  the  evidence,  and  the  question  is 
no  longei-  where  the  weight  of  evidence  lies, 
but  whether  there  is  sufficient  evidence  to 
sustain  the  verdict 

Where  the  evidence  Is  contradictory,  and 
the  verdict  Is  against  the  weight  of  evidence, 
a  new  trial  may  be  granted  by  the  court 
which  presides  at  the  trial,  but  its  decision 
is  not  the  subject  of  a  writ  of  error  or  su- 
persedeas, or  examinable  by  an  appellate 
court;  and  this  applies  In  criminal  as  well  as 
in  civil  cases.     Grayson's  Case,  6  Grat.  712. 

The  courts  have  In  recent  times  struggled 
against  the  application  of  that  rule  in  crim- 
inal cases. 

When  what  is  now  section  3484  of  the  Code 
was  first  enacted,  it  provided  that  when  a 
case  at  law  Is  tried  by  a  Jury,  and  a  party 
excepts  to  the  Judgment  or  action  of  the 
court  In  granting  or  refusing  to  grant  a  new 
trial  on  a  motion  to  set  aside  the  verdict  as 
contrary  to  the  evidence,  and  the  evidence  is 
certified,  the  rale  of  decision  in  an  appellate 
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ooar^  in  eonalderliig  evidence,  shall  be  as 
npon  ■  demurrer  to  tbe  evidence  by  the  appel- 
lant 

While  In  that  form  this  court  refused  to 
apply  It  to  criminal  cases,  but  held  it  ap- 
plicable only  In  dvU  cases;  but,  when  It 
was  introduced  Into  the  Code  as  secti(m  3184^ 
It  was  expressly  made  applicable  to  cases  at 
law,  dvU  and  criminal,  and  It  now  reads  as 
follows: 

"When  a  case  at  law,  civil  or  criminal,  Is 
tried  by  a  Jury,  and  a  party  excepts  to  the 
Judgment  or  action  of  the  court  in  granting 
or  refusing  to  grant  a  new  trial  on  a  mo- 
tion to  set  aside  tbe  verdict  of  a  Jury  on  the 
ground  that  it  is  contrary  to  tbe  evidence; 
vt  when  a  case  at  law  is  decided  by  a  court 
or  Judge  without  the  Intervention  of  a  Jury, 
and  a  party  excepts  to  the  decision  on  tbe 
groxmd  that  It  is  contrary  to  the  evidence^ 
and  tbe  evidence  (not  the  facts)  is  certified, 
the  rule. of  decision  In  the  appellate  court  in 
considering  the  evidence  in  tbe  case  shall  be 
as  on  a  demurrer  to  the  evidence  by  the  ap- 
pellant, except  that  when  there  have  been 
two  trials  In  tbe  lower  court,  in  which  case 
tbe  rule  of  decision  shall  be  for  the  appellate 
court  to  look  first  to  tbe  evidence  and  pro- 
ceedings on  the  first  trial,  and  if  it  discovers 
that  the  court  erred  In  setting  aside  the  ver- 
dict on  that  trial,  it  shall  set  aside  and  annul 
all  proceedings  subsequent  to  said  verdict 
and  enter  Judgment  thereon." 

That  Is  tbe  law  by  which  we  are  governed 
In  passing  upon  the  case  before  us.  How- 
ever harsh  and  severe  It  may  be,  It  Is  the 
law  of  the  land,  and  while  it  so  remahis  It 
should  be  loyally  enforced.  CX>urts  have 
nothing  to  do  with  sympathy  or  with  policy. 
Their  sole  duty  is  to  enforce  the  law.  What; 
then,  is  the  rule  of  decision  upon  a  demur- 
rer to  evidence?  It  has  been  nowhere  more 
clearly  and  forcibly  stated  than  by  this 
court,  speaking  through  our  lamented  Broth- 
er, Judge  Rlely: 

"By  the  demurrer  to  the  evidence  the  party 
demurring  is  considered  as  admitting  the 
truth  of  his  adversary's  evidence,  and  all 
Just  Inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  and  as  waiving  all  of 
Ills  own  evidence  which  conflicts  with  that 
of  his  adversary,  and  all  Inferences  from  his 
own  evidence  (although  not  In  conflict  with 
his  adversary's)  which  do  not  necessarily  re- 
sult therefrom." 

Before  undertaking  to  apply  the  mle  thus 
clearly  stated  to  the  evidence  l>efore  us,  I 
will  observe  upon  another  feature  of  the 
opinion  of  the  court  Reference  is  made  to, 
and,  I  presume,  reliance  is  placed  npon,  the 
fact  that  the  principal  witness  for  the  com- 
monwealth is  a  detective.  To  this  I  reply 
that  while  detectives  may,  and  doubtlesa 
often  do,  become  partisans,  and  stretch  the 
truth  to  sustain  theh:  theory  of  the  case,  they 
are  necessary  adjuncts  to  the  administration 
of  Justice,  and  must,  of  necessity,  be  resorted 
to  for  the  protection  of  aoclety,  and  any 


criticism  which  may  be  leveled  at 
afCects,  not  the  competency,  but  the  credlbfl- 
Ity,  of  their  testimony;  and  I  presume  it 
needs  no  authority  to  maintain  the  posltloa 
that  all  questions  affecting  the  credibility  of 
witnesses  come  exclasivdy  within  the  prov- 
ince of  tbe  Jury,  and  Its  verdict  is  conclusive 
upon  the  subject 

First  then,  is  the  evidence  sufficient  con- 
sidered In  tbe  light  of  the  rule  established  la 
Johnson's  Adm'r  v.  Railroad  Ca,  &1  Va.  171, 
21  S.  E.  238,  and,  by  virtue  of  sectiw  34St 
of  tbe  Code,  the  unquestioned  law  of  this 
case,  to  establish  the  corpus  delicti,— sufll- 
cient  to  warrant  the  Jury  in  finding  that  the 
property  In  question  had  been  stolen  from 
the  Norfolk  &  Western  Railway? 

It  Is  casually  observed  by  one  of  tbe  wit- 
nesses (Beeton)  that  some  years  ago  locks 
and  brasses  had  been  brought  to  bis  shop 
for  repair,  the  property  of  the  Norfolk  & 
Western  Railroad;  and  this,  tbe  only  men- 
tion of  the  Norfolk  &  Western  Railroad,  as 
distinguished  from  the  Norfolk  &  Western 
Railway  Company,  which  I  have  been  able 
to  discover  in  the  record,  appears  to  have 
cast  a  doubt  upon  the  ownership  of  the  prop- 
erty. The  Norfolk  &  Western  Railroad  Com- 
pany was  the  predecessor  in  title  of  the  Nor- 
folk &  Western  Railway  Company.  It  went 
out  of  existence  years  ago,  and  its  fran- 
chises and  property  passed  into  the  owner- 
ship and  iwssesBlon  of  the  Norfolk  ft  West- 
em  Railway  Company. 

It  is  proved  that  the  locks  in  question  are 
made  by  a  pai:tlcular  manufacturer  bi 
Philadelphia,  and  delivered  only  upon  the 
order  of  the  railroad  company,  and  furnished 
only  npon  forms  approved  by  said  company; 
that  the  keys  made  for  the  locks  furnished  to 
the  Norfolk  &  Western  Railway  (Company 
would  not  open  the  locks  made  for  any  other 
company,  although  they  might  have  the  same 
Initials;  that  these  locks  were  not  .made  for 
sale,  but  only  for  the  use  of  the  company, 
and  were  never  sold  or  given  away  by  it; 
that  they  were  identical  in  appearance,  la 
all  respects,  with  the  locks  In  dally  use  by 
the  company  at  the  present  time;  and  that 
tbe  keys  now  in  use  upon  tbe  switches  of 
tbe  Norfolk  &  Western  Railway  Company 
unlocked  a  portion  of  those  locks;  and,  while 
the  witness  would  not  swear  absolutely  to 
the  locks  as  being  the  property  of  the  rail- 
road company,  he  believed  that  they  were, 
and  established  their  Identity  as  completely 
as  any  honest  witness  could  identify  articles 
which  are  manufactured  in  large  quantities, 
and  similar  In  all  respects  in  appearance. 
To  require  a  more  complete  Identification 
than  is  given  by  the  evidence  in  this  case 
would  preclude  the  Jury,  with  respect  to  all 
articles,  similar  in  appearance,  manufactured 
or  otherwise,  from  fixing  their  ownership  ei- 
ther in  a  civil  case  or  criminal  prosecution. 
To  the  untutored  eye,  all  the  sheep  In  a  flock 
look  alike;  cattle  and  even  horses  are  hard 
to  Identify;   while  with  respect  to  manufac- 
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tared  ardclea  tbe  catalogne  would  be  end- 
Jess:  and  especially  Is  this  true  with  re- 
spect to  money;  yet  all  personal  property 
may  be  the  subject  of  larceny,  and  It  Is  tor 
the  Jury  to  weigh  the  evidence  and  pass  up- 
en  Its  identity;  and  I  cannot  think  that  it  Is 
for  tbe  best  Interest  of  society  that  the  court 
should  establish  an  Impossible  standard.  Is 
It  possible  to  say  that  there  Is  no  evidence 
of  the  corpus  delicti.  In  the  face  of  the  j>roof 
to  which  I  have  adverted? 

Let  us  consider,  then,  for  a  moment,  wheth- 
er the  prisoner  bought  or  received  this  prop- 
erty with  intent  to  defraud.  Whenever  we 
set  a  glimpse  In  the  evidence  of  the  Junk- 
shop  of  S.  Goldman,  R.  A.  Goldman  Is  found 
to  be  in  charge  of  It.  He,  and  he  alone,  as 
far  as  the  testimony  other  than  his  own 
proved  in  this  case,  managed  its  affairs,  re- 
ceived the  articles  In  which  it  dealt,  kept  its 
books,  prepared  the  goods  for  shipment,  took 
them  to  the  depot,  and  forwarded  them  to 
their  destination.  When  the  prisoner  waa 
asked  by  Baldwin  if  he  had  shipped  auy  Noi^ 
folk  &  Westnn  Railway  switch  locks  In  a 
shipment  of  old  lead  a  few  days  ago  to 
Baltimore,  be  replied  that  be  had  not,  ex- 
cept old  locks  bought  of  Mr.  Beeton,  and 
tliat  these  were  the  only  locks  shipped  at 
that  time.  He  did  not  plead  ignorance  of  the 
contents  of  tbe  package.  He  asked  no  ques- 
tion and  made  no  reference  to  it.  He  feigned 
no  ignorance,  but  his  answer  was  positive 
and  direct.  When  he  is  confronted  before 
the  jury,  bis  attitude  is  altogether  dlfTerent. 
He  knew  then  where  the  shoe  pinched;  and 
bis  testimony,  if  it  Is  to  be  believed,  com- 
pletely exculpates  him.  He  deniex  having 
had  the  conversation  with  Baldwin  to  which 
the  latter  testlfles,  but,  under  the  rule  by 
which  we  are  required  to  hear  this  case,  that 
denial  is  in  vain.  It  must  be  as  completely 
effaced  from  the  record  as  though  he  had 
never  uttered  it,  and  Baldwin's  statement  Is 
as  firmly  established  as  though  it  were  ex- 
IKessly  admitted  by  Goldman  to  be  true. 

Junkshops  are  doubtless  useful,  and  per^ 
haps  necessary.  They  furnish  a  market  for 
much  that  would  otherwise  be  lost  But  it  is  a 
traffic  capable  of  great  abuse,  and  one  which 
,  the  legislature  has  striven  to  regulate  so  as  to 
render  it,  as  far  as  possible,  harmless  to 
society.  For  tbe  sake  of  a  few  pennies,  a 
house  may  be  despoiled  of  its  plumbing;  or 
a  railroad  switch,  for  the  sake  of  the  brass, 
be  robbed  of  Its  locks.  In  the  one  case  the 
house  may  be  ruined,  and  in  tbe  other  ■ 
train  may  be  wrecked.  Therefore  the  legis- 
lature has  required  that  dally  reports  of  their 
purchases  be  made  by  all  licensed  Junk  deal- 
ers, and  has  enacted  the  statute  under  which 
this  prosecution  took  place,  which  provides 
that:  "Any  person  buying  or  receiving  pig 
Iron  or  railroad  iron,  brass,  metal,  or  any 
composition  thereof,  with  Intent  to  defraud, 
he  shall  be  confined  in  the  penitentiary  not 
less  than  one  nor  more  than  two  years,  or, 
IB  tbe  dlscretloo  of  tbe  jury,  in  jaQ  not  ex- 


ceeding one  year.  Possessian  of  any  pig 
iron  or  railroad  iron,  brass,  metal,  ot  any 
composition  thereof,  so-  bought  or  received 
from  any  other  person  than  the  manufacturer 
thereof  or  bis  authorized  agent,  or  of  a  reg- 
ularly licensed  dealer  therein,  shall  be  prima 
fade  evidence  of  such  intent." 

It  is  a  reasonable  and  salutary  law.  Intend- 
ed to  regulate  a  business  capable  of  great 
abuse,  and  ought,  in  my  Judgment,  to  be 
strictly  enforced.  A  jury,  with  all  the  facts 
before  it,— with  a  knowledge  of  the  Tvitnesses 
and  of  the  whole  environment  which  we  do 
not  possess,— have  found  the  prisoner  guilty, 
and  Imposed  upon  him  a  moderate  punish- 
ment; and  I  think  their  Judgment  is  war- 
ranted by  the  testimony,  and  should  be  bus- 

McBride's  Caae^  95  Ya.  826,  80  S.  B.  467, 
which  is  cited  in  the  opinion  of  tbe  court,  well 
illustrates  the  position  for  which  I  contend. 
The  court,  in  tbe  quotation  made,  was  dealing 
with  an  instructi<Mi  to  the  Jury,  and  not 
with  the  facts,  and  the  error  in  the  Instruc- 
tion was  pointed  out;  and  the  law  by  which 
the  Jury  should  be  guided  was,  I  think,  cor- 
rectly stated.  Here  we  are  considering  the 
power  of  a  court  over  the  verdict  of  a  Jury 
upon  a  motion  to  set  it  aside;  and,  under 
the  statute,  prisoner  stands  as  a  demurrant 
to  the  evidence.  The  duty  of  the  Jury  was 
to  acquit  unless  the  evidence  excluded  every 
reasonable  doubt  of  the  prisoner's  guilt,  and 
it  was  the  duty  of  the  trial  court,  if  re 
quested,  to  so  instruct  them;  but  the  Jury 
having  rendered  a  verdict,  we,  sitting  as  an 
appellate  court,  are  bound  by  tbe  statute  to 
apply  tbe  rule  of  Johnson's  Adm'r  v.  Ball 
road  Ca.  supra.  I  cannot  reconcile  the  idea 
of  hearing  a  case  as  upon  a  demurrer  to 
evidence,  and  at  the  same  time  requiring 
the  evidence  to  exclude  all  doubt  as  to  the 
correctness  of  the  demurrant's  position.  It 
would  be  to  say  that  the  verdict  should  be 
set  aside  If  there  was  a  reasonable  doubt  of 
Its  propriety,  which  is  utterly  at  war  wltb 
and  subversive  of  the  doctrine  of  demurrers 
to  evidence.  The  truth  I  believe  to  be  asM 
have  stated.  The  Jury  should  decide  all  cases 
in  accordance  with  the  weight  of  evidence. 
They  should  acquit  in  criminal  cases  unless 
the  evidence  excludes  all  reasonable  doubt 
of  tbe  prisoner's  guilt,  but  if,  in  the  exercise 
of  their  unquestioned  prerogative,  they  find 
against  tbe  weight  of  evidence,  tbe  court 
cannot  destroy  the  verdict  for  that  reason, 
or  because  the  Judges,  if  on  the  Jury,  would 
have  reached  a  different  conclusion,  or  be- 
cause tbey  have  a  doubt  wbere  the  Jury  bad 
none.  To  say  otherwise  would  be  to  say 
that  on  a  demurrer  to  evidence  an  appellate 
court  would  be  obliged  to  set  aside  every 
verdict  in  a  criminal  case  which  was,  in  the 
opinion  of  the  court,  contrary  to  the  weight 
of  evidence,  for,  if  we  may  weigh  the  evi- 
dence at  all,  then  tbe  preponderance  of  the 
evidence  must  In  every  case  create  a  doubt; 
and,  if  the  doctrine  that  a  prisoner  can  only 
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be  convicted  where  there  la  no  doubt  of  his 
guilt  shall  prevail,  the  conclusioa  logically 
follows  that  to  create  a  doubt  in  an  appellate 
court  would  require  a  reversal,  and  such 
doubt  must  always  exist  where  the  verdict 
is  against  the  preponderance  of  evidence. 


(101  Va.  1) 

ATLANTIC  &  D.  RT.  CO.  r.  LTON& 

(Supreme  C3ourt  of  Appeals  of  Yirginia.    Dea 

11,  1902.) 

TAXATION— RAILROAD  PROPERTY— PRACTICAL 
CONSTRUCTION  OF  STATUTES. 
1.  Though  the  statutes  conferring  power  on 
couutieg  to  tax  railroads  are  not  clear  and  ex- 
plicit, the  practical  construction  placed  thereon 
since  the  passage  of  Act  April  22,  1882  (Acts 
1881-82,  p.  50(>),  by  the  county  officers  in  tax- 
ing their  real  and  personal  property,  and  the 
railroad  companies  in -paying  the  taxes,  will  be 
adopted. 

Appeal  from  drcnit  court,  Norfolk  county. 

Suit  by  the  Atlantic  &  Danville  Railway 
Company  against  Lyons,  treasurer.  Decree 
for  defendant.  Complainant  appeals.  Af- 
firmed. 

A.  P.  Thorn,  for  appellant  B.  O.  Marshall 
and  Crocker  ft  Crocker,  tor  appellee. 

KEITH,  P.  The  Atlantic  ft  Danville  RaU- 
way  Company  Is  a  Virginia  corporation, 
whose  principal  office  la  In  the  county  of  Nor- 
folk and  whose  lines  pass  through  a  num- 
ber of  counties  in  this  state.  The  board  of 
public  works,  in  assessing  railroad  proper- 
ties for  the  year  1885,  assessed  the  Atlantic 
&  Danville  Railway  Company  with  mileage 
lying  In  the  county  of  Norfolk  as  follows: 
0.05  miles  at  $8,000  per  mile,  and  9.88  mllee 
at  $5,000  per  mile;  and  stated  In  its  assess- 
ment that  the  value  of  rolling  stock  was 
$277,510,  the  value  of  depots,  depot  grounds, 
station  buildings,  and  fixtures  and  machine 
shops  in  the  county  of  Norfolk  $8,850;  and 
that  the  value  of  stores  in  the  said  county 
was  $8,965.27. 

The  board  of  supervisors  of  Norfolk  coun- 
ty for  the  year  1805  levied  a  tax  upon  this 
j^roperty  of  80  cents  upon  the  $100,  mak- 
ing a  total  of  taxation,  $3,203.40.  Of  this 
sum  the  company  paid  to  the  treasurer  the 
sum  of  $840.80,  being  In  full  of  the  taxes 
due  the  county  at  the  rate  of  80  cents  on 
the  $100  on  the  basis  of  the  assessment 
per  mile  made  by  the  state  for  its  purposes, 
and  furnished  by  the  auditor  of  public  ac- 
counts to .  the  board  of  supervisors  on  the 
company's  property  situated  within  the  limits 
of  the  county  of  Norfolk,  but  refused  to  pay 
the  balance  of  the  bill,  amounting  to  $2,262.- 
00,  which  was  arrived  at  by  imposing  the 
rate  of  80  cents  on  the  $100  on  the  alleged 
value  of  the  depots  and  grounds,  rolling 
stock,  and  stores  belonging  to  the  company. 
The  treasurer  of  the  county  was  about  to  en- 
force the  collection  of  this  sum  against  the 
property  of  the  railway  company  when  it 
filed  its  bill  io  the  circuit  court  a(  Norfolk 


county,  setting  forth  Che  above  fticta  and 
claiming  tliat  the  board  of  supervisors  had 
no  right  to  enforce  the  collection  of  the  bal- 
ance claimed  by  It  to  be  due.  Upon  the  hear- 
ing of  the  cause,  the  circuit  court  dissolved 
the  injunction  and  dismissed  the  bill,  and  the 
case  Is  now  before  us  upon  an  appeal  from 
that  decree. 

The  power  to  levy  taxes  Is  conferred  upon 
the  board  of  supervisors  of  the  counties  by 
the  Second  subdivision  of  section  833  of  the 
Code,  which  reads  as  follows: 

"To  fix  the  amount  of  county  levies  for  the 
ensuing  year;  to  order  the  levy  on  all  per- 
sons over  the  age  of  twenty-one  years,  and 
on  all  property  assessed  with  state  tax  with- 
in the  county;  to  order  the  levy  on  the  real 
and  personal  property  of  telegraph  and  tele- 
phone companies,  and  railroad  companies  and 
their  telegraph  lines,  which  pass  through 
their  respective  counties,  except  such  as  are 
exempt  from  county  or  other  local  taxes, 
based  upon  the  assessment  per  mile  made  by 
the  state  for  its  purposes  and  furnished  by 
the  auditor  of  public  accounts  to  said  board." 

By  an  act  passed  March  27, 1876  (Acts  1875- 
76,  p.  171),  it  is  provided  that  "every  rail- 
road and  canal  company  shall  report  annual- 
ly, on  the  first  day  of  June,  to  the  auditor 
of  public  accounts  the  estimated  value  of  its 
real  and  personal  property  of  every  descrip- 
tion as  of  the  first  day  of  February  «f  each 
year,  classifying  the  same  under  the  follow- 
ing heads:"  (Then  follows  an  exhaustive 
classification  of  every  species  of  property 
owned  by  railroad  companies.) ' 

The  next  act  which  it  is  proper  to  notice 
is  that  of  April  22,  1882  (Acts  1881-82,  p. 
606),  which  requires  railroads  to  show  "par- 
ticularly In  what  county  or  corporation  such 
property  is  located." 

There  was  no  substantial  change  in  the 
law  bearing  on  this  subject  from  that  time 
down  to  the  act  of  February  16.  1892  (Acts 
1891-92,  p.  428),  which  provides  that  the  re- 
port of  the  company  shall  show"  "particularly 
In  what  county  or  corporation  the  principal 
office  or  agency  of  such  company  is  located 
in  this  state,  and  In  what  county  or  corpora- 
tion such  property  Is  located."  It  further 
provides  that  "it  shall  be  the  duty  of  the 
secretary  of  the  board  (public  works)  to  fur- 
nish •  •  •  a  certified  copy  of  the  assess- 
ment of  taxes  made  by  the  board  of  public 
works  of  such  company's  property  which 
shall  definitely  show  the  character  of  the 
property,  Its  location  and  value  for  purposes 
of  taxation." 

In  1878  this  court  decided  the  case  of  Vlr^ 
glnla  &  T.  R.  Co.  v.  Washington  Co.  Sup'rs, 
reported  in  80  Grat  471,  in  which  it  was  held 
that  "the  constitution  of  the  state  does  not 
authorize  the  county  authorities  to  aescrss 
property  for  taxation  and  levy  taxes  upon. 
Independent  of  the  action  of  the  legislature: 
secondly,  under  the  present  legislation  of  the 
state  the  county  authorities  can  only  levy  a 
tax  upon  aacb  property  aa  by  law  is  assecsed 
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with  statB  taxes  In  the  eonnty;  and,  third, 
under  the  present  legislation  of  the  state, 
county  anthoritles  cannot  levy  a  tax  on  the 
real  estate  of  railroads  in  the  county,  either 
for  county,  township,  school,  or  road  pur- 
poses." 

As  we  have  seen,  the  statute  law  was  amend- 
ed at  the  session  of  1881-82,  and  from  that 
time  to  this  the  counties  have  assessed  and 
levied  taxes  on  railroads,  Including  not  only  the 
track  hut  their  real  and  personal  property. 

A  number  of  cases  have  come  to  this  court 
in  the  meantime  in  which,  for  various  reasons, 
railroads  have  called  In  question  the  exercise 
of  the  power  of  taxation.  In  most.  If  not  all, 
of  those  cases,  some  question  more  Important, 
perhaps,  was  involved,  but  in  several  of  them 
the  tax  bill  embraced  items  of  taxation  com- 
.Ing  within  the  class  the  right  to  tax  which  is 
denied  by  appellant  In  this  case. 

For  Instance,  In  Railroad  Oo.  t.  Koonts,  77 
Va.  688,  for  purposes  of  state  taxation  for 
1S81  no  assessment  was  made  on  railroads 
until  September,  1881,  when  the  railroads  In 
the  county  of  Shenandoah  were  assessed  by 
the  board  of  public  works  at  $15,000  per 
mi'.e.  Consequently  the  assessment  of  $5,- 
CKX)  per  mile  of  those  railroads  made  July 
2C,  1881,  by  the  snpervisorB  of  that  county, 
and  the  levy  of  taxes  thereon  for  that  year, 
was  ultra  vires  and  void.  Thereupon  the 
IxMird  of  supervisors,  on  April  17,  1882,  lev- 
ied a  tax  upon  the  Baltimore  &  Ohio  Rail- 
road within  that  county  for  the  year  1881,  the 
railroad  company  resisted  It,  and  the  case  ul- 
tlraately  found  Its  way  to  tills  court  The 
chief  question  there  was  as  to  the  right  of  the 
county  to  levy  a  tax  for  the  preceding  year, 
but  in  the  tax  bill  is  embraced  depots,  depot 
grounds,  lots,  station,  and  grounds,  etc.,  val- 
ued at  $3,000.  The  argument  of  the  court  is 
addressed  to  the  principal  proposition,  but  the 
decree  which  was  rendered  could  sniy  have 
been  arrived  at  by  malntahiing  the  right  of 
the  county  to  levy  a  tax  uiran  property  which 
It  is  claimed  in  this  record  is  not  the  subject 
of  county  taxation. 

In  Shenandoah  Val.  R.  Co.  v.  Clarke  Co. 
Sup'rs,  78  Va.  278,  the  principal  question,  it 
Is  true,  was  whether  the  tax  levied  In  the 
county  of  Clarke  on  railroads  was  higher  than 
for  other  species  of  property  in  the  county, 
and,  if  so,  whether  the  tax  was  legal;  but  the 
court,  in  the  course  of  its  opinion,  uses  the 
following  language: 

"Prior  to  the  act  of  1880  the  supervisors 
had  no  authority  to  assess  the  property  of  rail- 
roads; but  by  that  act,  which  was  passed  sub- 
sequently to  the  decision  of  this  court  in  Vir- 
ginia &  T.  R.  y.  Washington  Co.  Sup'rs,  it  is 
enacted  that  it  shall  be  lawful,  and  authority 
Is  given  to  the  supervises  of  a  county,  to  levy 
a  tax  on  the  roadway,  and  track,  depots,  depot 
grounds  and  lots,  station  buildings,  and  other 
real  estate  of  a  raOroad  company,  whose  road 
passes  through  such  county;  such  tax  to  be 
equal  to  the  tax  Imposed  upon  other  property 
for  the  county  and  school  purpcees,  and  based 


upon  the  assessment  per  mBe  of  the  same 
property  made  by  the  state  for  its  purposes." 

In  the  case  of  Norfolk  &  W.  R.  Oo.  v. 
Smyth  Co.  Sup'rs,  87  Va.  521,  12  S.  B.  1008, 
the  power  of  the  board  of  supervisors  of  a 
county  to  levy  and  collect  taxes  on  railroad 
property  within  Its  limits  was  called  in  ques- 
tion, and  Judge  Richardson,  who  delivered  the 
opinion  of  the  court,  after  quoting  from  Vir- 
ginia &  T.  B.  Co.  V.  Washington  Co.  Sup'rs, 
supra,  proceeds  as  follows: 

"That  decision  doubtless  called  the  attention 
of  the  legislature  to  the  subject,  and  to  the 
necessity  for  legislation  to  render  operative 
section  1,  art  10,  of  the  constitution,  wlilch 
provides  for  an  equal  and  uniform  tax  upon 
all  pn^wrty,  to  be  provided  by  law;  and,  real- 
izing the  inequality  and  injustice  resulting 
from  a  want  of  the  needed  legislation,  the  leg- 
islature passed  tlie  act  of  February  27,  1880 
(Acts  1879-«0,  c.  106,  p.  82),  before  referred 
to,  by  which  it  is  provided  that  'it  shall  be 
lawful,  and  authority  Is  hereby  given  to  the 
supervisors  of  a  county  to  levy  a  tax  on  the 
roadway  and  track,  depots,  depot  grounds  and 
lots,  station  buildings,  and  other  real  estate  of 
a  railroad  company  wbose  road  passes  through 
such  county.  ,  Such  tax  to  be  equal  to  the  tax 
imposed  upon  other  property  for  county  and 
school  purposes,  and  based  upon  the  assess- 
ment per  mile  of  the  same  property  made  by 
the  state  for  its  purposes.' "  Prince  George 
Co.  T.  Atlantic,  M.  &  O.  R.  Co.,  87  Va.  283,  12 
S.  E.  667. 

In  New  York,  P.  &  N.  R.  Co.  v.  Board  of 
Sup'rs  of  Northampton  Co.,  82  Va.  661,  21 
B.  B.  221,  it  was  held  that  "a  levy  by  a  board 
of  supervisors  for  district  school  purposes  on 
the  property  of  a  railroad  company,  as  a 
whole,  within  a  county,  without  reference  to 
what  part  thereof  is  located  in  the  several 
districts,  or  so  as  to  show  the  amount  levied 
for  each  district  is  void."  In  that  case,  the 
taxes  were  levied-  on  the  roadway,  track, 
buildings,  personal  property,  and  telegraph 
lines,  and  the  court  in  the  course  of  its  opin- 
ion, uses  the  following  language:  "A  tax 
levied  by  the  board  of  supervisors  on  the 
property  of  the  railroad  company  for  county 
purposes  was  held  by  this  court  not  to  be 
valid,  on  the  ground  that  the  authority  of 
the  county  board  of  supervisors  to  assess 
property  for  taxation  and  levy  taxes  upon  it 
was  dependent  upon  the  action  of  the  leg- 
islature, and  that  the  legislation  of  the  state 
at  that  time  did  not  authorize  county  authori- 
ties to  levy  a  tax  on  real  estate  of  railroads 
in  the  counties,  either  for  county,  township, 
school,  or  road  purposes.  Virginia  &  T.  R. 
Co.  V.  Washington  Co.  Sup'rs,  30  Grat.  471. 

"To  meet  the  difficulties  in  the  way  of 
reaching  the  property  of  railroad  companies 
by  taxation  for  county  purposes,  as  disclosed 
by  this  decision,  the  legislature  passed  an 
act  authorizing  the  l)oards  of  supervisors  of 
the  respective  counties  to  Jevy  a  tax  for 
county  purposes  upon  the  property  of  rail- 
road companies,  baaed  apgn  the  aasessment 
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of  the  board  of  public  works,  certified  dowu 
to  the  boards  of  superrlsc^s  of  the  seTeral 
conntles.  Acta  t87Q-S0,  p.  82.  And  by  a 
number  of  dedslona  followliig  the  passage 
of  this  act  It  has  been  held  that  a  levy  for 
county  purposes,  under  the  provisions  of  the 
act,  is  a  valid  levy."  The  cases  referred  to 
In  this  opinion  are  cited,  and  others. 

The  constitution  of  the  state  at  that  time 
required  that  all  taxation,  whether  Imposed 
by  ■  the  state,  county,  or  corporate  bodies, 
shall  be  equal  and  uniform,  and  all  property, 
both  real  and  personal,  shall  be  taxed  In 
proportion  to  Its  value,  "to  be  ascertained  as 
prescribed  by  law";  and  it  was  doubtless  the 
purpose  of  the  several  acts  which  we  have 
mentioned  to  carry  that  salutary  provision 
of  the  constitution  Into  effect,  and  make  the 
property  of  railroads  bear  their  Just  propor- 
tton  of  taxes  levied  by  the  counties  as  well 
OS  by  the  state.  The  acts  of  the  legislature 
were,  perhaps,  not  as  clear,  and  the  power  to 
tax  was  not  conferred  In  language  as  ex- 
plldt,  as  Is  to  be  desired,  but  we  cannot  say, 
in  the  face  of  the  uniform  Interpretation 
placed  upon  the  several  acts  by  the  boards 
of  supervisors  charged  with  their  execution, 
which  have  continuously  since  the  passage 
of  the  act  of  1881-82  levied  taxes  upon  all 
the  property  of  railroads,  that  there  was  no 
ground  for  such  construction.  The  conten- 
tion becomes  still  more  difficult  to  maintain 
in  the  light  of  the  numerous  cases  we  have 
cited  In  which  that  construction  has  received 
the  sanction  of  this  court,  and  the  difficulty 
becomes  almost  Insurmountable  when  we 
find  that  during  all  that  period  such  taxes 
hare  been  paid  by  the  railroads. 

"The  practical  construction  given  to  a  stat- 
ute by  public  officials,  and  acted  upon  by  the 
people.  Is  not  only  to  be  considered,  but  In 
cases  of  doubt  will  be  regarded  as  decisive. 
It  Is  allowed  the  same  efFect  as  a  course  of  Ju- 
dicial decision.  (The  legislature  Is  presumed  to 
be  cognizant  of  such  construction,  and,  when 
long  continued.  In  the  absence  of  legislation 
evincing  a  dissent  the  courts  will  adopt  that 
construction." 

"It  Is  a  mle  of  construction  that,  if  a  stat- 
ute is  of  doubtful  Import,  a  court  will  consider 
the  construction  put  upon  tiie  act  when  It  first 
came  Into  operation,  and  that  construction, 
after  lapse  of  time,  without  change  either  by 
the  legislature  or  Judicial  decision,  will  be  re- 
garded as  the  correct  construction."  Smith  t. 
Bryan,  40  8.  B.  062. 

>ye  are  not  unmindful  of  the  salatary  prin- 
ciples announced  In  Supervisors  v.  Tallant 
96  Va.  723,  32  S.  B.  479,  that  Statutes  which 
levy  duties  or  taxes  upon  citizens  are  to  be 
construed  most  strongly  against  the  govern- 
ment and  in  favor  of  the  citizen,  and  their 
provisions  will  not  be  extended,  by  implica- 
tion, beyond  the  dear  import  of  the  language 
nsed;  that  property  can  only  be  taxed  In 
the  mode  prescribed  by  law,  and  It  Is  the  du- 
tjr  of  the  legislature  to  pass  the  necessary 
lawa  to  carry  Into  effect  the  constitutional 


provision  relating  to  taxation,  and  Uiat,  In 
the  absence  of  any  legislative  enactment  on 
the  subject,  property  cannot  be  taxed  at  all; 
but,  after  a  careful  consideration  of  the  facts 
of  this  case,  the  statutes  bearing  upon  it, 
the  uniform  and  long-continued  construction 
given  to  those  statutes  by  the  officials  char- 
ged with  their  execution,  the  recognition  of 
the  correctness  of  that  construction,  which 
is,  to  say  the  least,  strongly  Implied  In  nu- 
merous decisions  of  this  court,  and  that  the 
exercise  of  the  power  by  which  the  burden 
of  taxation  under  existing  laws  has  been 
Imposed  upcm  ralhxsads  has  been  acquiesced 
In  and  submitted  to  by  them,  leaves  us  no 
room  to  doubt,  viewed  In  the  light  of  estab- 
lished rules  of  construction,  that  there  Is  no 
error  In  the  decree  of  the  circuit  court  which 
upheld  the  power  of  taxation  In  the  case 
under  consideration. 

We  have  said  that  this  exercise  of  power 
has  been  acquiesced  In  and  submitted  to  by 
the  railroads.  If  It  has  ever  been  called  in 
question,  then  It  can  only  have  been  In  the 
cases  which  we  have  cited;  and  those  cases, 
having  uniformly  upheld  the  power  of  taxa- 
tion, become  authorities  which  are  decisive 
of  the  case.  If,  however,  as  appellant  con- 
tends, the  question  was  not  considered  hi 
those  cases,  then  the  conclusion  follows  that 
the  construction  placed  upon  the  act  by  the 
offldals  charged  with  its  execution  has  been 
acquiesced  in,  or  at  least  has  not  been  con- 
troverted. 

Norfolk  county,  It  appeaii,  to  the  domlcOe 
of  the  appellant,  and  it  Is  well  settied  that 
the  rolling  stock  Is  properly  taxable  at  that 
place.  It  might  be  more  equitable,  perhaps, 
looking  to  the  Interests  of  the  various  coun- 
ties through  which  the  road  passes.  If  the 
revenue  derived  from  this  source  were  dis- 
tributed, but  in  the  absence  of  legislative  en- 
actment upon  the  subject  it  was  tHroperly 
taxed  by  the  county  of  Norfolk. 

The  decree  of  the  circuit  court  of  Motfolk 
county  Is  affirmed. 

(131  N.  C.  801) 

STATE  T.  FOT. 

(Supreme  Court  of  North  Carolina.     Dee.  16, 

1902.) 

liARCBNT— FELONIODB  INTENT. 
1.  A  felonious  intent  is  not  shown  by  evl- 
deuce  that  B.,  an  employe  in  a  candy  factoty, 
secmg  a  box  of  candy  under  a  table  in  a  room, 
several  days  later  sent  defendant,  also  employ- 
ed in  the  factory,  into  the  room  for  some  sugar, 
and  defendant  brought  back  both  the  sugar 
and  candy,  and,  on  being  asked  what  ha  had, 
said  nothing. 

Appeal  from  superior  court  of  Forsyth  coun- 
ty;   Shaw,   Judge. 

Will  Foy  was  convicted  of  larceny,  and  ap- 
peals.   Reversed. 

J.  S.  Lanier  for  appellant.  The  Attoraey 
General,  tor  the  State. 

COOE.  J.  Whether  there  was  oajr  orl* 
dence  tending  to  show  that  defendant  m» 
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gnflty  of  tlie  larceny  of  tiie  box  of  candy 
Is  the  queistlon  raised  by  defendant's  demur- 
rer to  the  evidence.  The  only  evidence  Intro- 
duced was  that  testified  to  by  the  witness 
Barbee,  as  follows:  "I  am  employed  as  clerk 
by  Mrs.  W.  J.  and  Clarence  Cromer,  candy 
makers  and  confectioners  In  the  dty  of  Wins- 
ton. Defendant,  Will  Foy,  had  been  working 
there  for  some  time.  On  Monday,  about  the 
16th  of  June,  1902,  I  saw  a  box  of  candy 
In  the  back  room,  under  a  table.  I  could  not 
tell  who  pat  It  there,  i  watched  it  every 
day  to  see  If  I  could  catch  the  defendant. 
Will  Foy,  taking  It  away.  On  Friday  of  the 
same  week  I  sent  Will  Foy  In  the  room  where 
the  box  of  candy  was,  to  get  some  sugar, 
and  thought  that  was  a  good  way  to  catch 
him.  If  he  put  it  there.  Will  Foy,  the  de- 
fendant, went  after  the  sugar;  and  while  he 
was  gone  I  waited  and  watched  for  him,  to 
see  If  he  got  the  candy.  He  came  back  with 
the  sugar,  and  also  the  box  of  candy.  I  said, 
'Will,  what  have  you  got  there?"  He  did  not 
say  anything.  I  phoned  for  a  policeman,  and 
Policeman  Miller  came  and  sought  the  defend- 
ant and  took  the  box  of  candy  away  from 
him."  Cross-examined:  "I  waited  from  Mon- 
day until  Friday,  trying  to  catch  the  defend- 
ant During  the  whole  time  the  box  of  candy 
remained  In  the  other  room,  under  the  table. 
I  could  have  prevented  It  from  being  stolen, 
bnt  wanted  to  catch  the  one  who  put  It  un- 
der the  table,  so  I  could  have  bim  punished. 
I  sent  defendant  In  the  room  where  the  candy 
was,  for  some  sugar,  for  the  purpose  of  catch- 
ing him  if  he  should  take  it  I  had  been 
missing  some  candy,  and  I  wanted  to  catch 
the  thief,  whoever  he  was." 

To  constitute  the  crime  of  larceny,  there 
must  be  evidence  of  a  felonious  Intent  in  the 
taking.  Something  more  than  the  mere  act 
of  taking  is  necessary  to  be  shown  before  the 
Jury  can  proceed  to  inquire  into  the  Intent 
There  must  be  evidence  to  show  that  the  tak- 
ing was  done  under  circumstances  Inconsistent 
with  an  honest  purpose,  such  as  when  done 
clandestinely,  or,  when  charged  with,  denies, 
the  fact  (4  BI.  Comm.  232);  or  secretiy  (State 
V.  Bowls,  61  N.  C.  152;  State  v.  Ledford,  67 
N.  C.  61;  2  Archb.  Cr.  Prac.  &  PI.  [Gth  Ed.) 
p.  360,  note  4),  or  forcibly  (State  v.  Powell, 
103  N.  C.  424,  9  S.  B.  627,  4  L,.  R.  A.  291, 
14  Am.  St  Rep.  821;  State  v.  Grigg,  104  N. 
C.  882,  10  S.  B.  684;  State  ▼.  Coy,  119  N.  0. 
901,  28  S.  B.  120);  or  by  artifice  (State  v. 
Deal,  64  N.  G.  270);  and  that  there  was  an 
original  felonious  Intent,  general  or  special, 
at  the  time  of  the  taking  (State  v.  Arkle, 
116  N.  0.,  at  page  1031,  21  S.  B.,  at  page 
40^.  The  evidence  of  the  state's  witness  falls 
to  show  any  act  done  by  defendant  Inconsist- 
ent with  an  honest  purpose,  or  Inconsistent 
with  the  duties  of  his  employment  The  box 
of  candy  was  lying  under  the  table,  where 
by  Inference  it  appears  it  did  not  belong,  and 
there  is  no  evidence  to  show  that  defendant 
had  put  tt  there  or  that  he  knew  it  was  there. 
He  was  working  for  the  firm,  and  waa  sent 


by  the  witness  In  the  room  after  some  sugar, 
and  returned  with  the  sugar, ,  and  also  the 
box  of  candy;  bringing  them  both  to  the 
witness,  clerk  of  the  firm,  who  had  sent  him. 
Being  asked  (having  the  sugar  and  the  box 
of  candy),  "What  have  you  got  there?"  did 
not  say  anything,  and  was  forthwith  arrested. 
There  is  no  more  evidence  to  show  that  he 
took  the  candy  feloniously  than  the  sugar. 
He  was  ordered  to  bring  the  sugar,  and  also 
brought  the  candy,  which  was  out  of  Its  usual 
place,  but  the  taking  of  both  was  under  the 
same  conditions  and  ctecumstances.  There 
was  no  artifice,  trick,  secrecy,  concealment 
force,  or  appropriation  of  either.  The  fact 
of  his  bringing  the  candy  together  with  the 
sugar  was  no  evidence  that  he  had  placed  the 
candy  where  it  was  found.  The  evidence 
was  insufficient  and  his  honor  erred  la  not 
sustaining  defendant's  demurrer. 
Error. 


(131  N.  C.  486) 

STEWART  T.  KEENER  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  16| 

1902.) 

LANDLORD   AND   TENANT  —  StIBTENANT  —  Kg- 

TOPPEL  TO  DENY  TITLE— EVIDBNCB—SUP- 

FICIENOY—QHANTB— PRIORITY. 

1.  Where  there  are  two  grants  by  the  state, 
covering  the  same  land,  the  second  conveys  uo 
title. 

2.  One  who  enters  on  land  In  accordance 
with  ao  understanding  with  a  tenant  who  va- 
cates when  he  enters  Is  himself  estopped,  as  a 
tenant,  from  denying  the  tiUe  of  the  original 
tenant  8  landlord. 

3.  Evidence  examined,  and  held  sufficient  to 
8iq>port  a  verdict  that  one  entering  into  pos- 
session of  land  did  not  do  so  in  accordance 
with  any  agreement  with  the  vacating  tenant, 
and  therefore  did  not  himself  become  a  ten- 
ant so  as  to  be  estopped  to  deny  the  title  of 
the  original  tenant's  landlord. 

Appeal  from  superior  court,  Macon  county; 
Moore,  Judge. 

Action  by  Henry  Stewart  against  BenJ. 
Keener  and  others.  From  a  Judgment  in  fa- 
vor of  defendants,  plaintUf  appeals.  Afflrm- 
ed. 

J.  F.  Hay,  for  appellant  H.  T.  Robertson, 
for  appellees. 

FURCHES,  O.  J.  This  Is  an  action  of 
ejectment  in  which  the  plalntilf  undertakes 
to  derive  his  titie  from  a  grant  of  the  state 
to  K.  Ellas  ana  others,  dated  February  19, 
1883,  and  mesne  conveyances  from  said  gran- 
tees to  himself,  and  also  upon  the  ground  that 
the  defendants  are  his  tenants,  and  are  there- 
by estopped  to  deny  his  title.  The  defend- 
ants denied  the  tenancy  and  the  plaintiff's 
titie  and  right  to  recover.  And  for  the  pur- 
pose of  showing  that  the  plaintiff  had  no 
title,  the  defendants  Introduced  a  grant  to 
Jackson  Johnson,  dated  in  1856,  which  was 
shown  to  cover  the  land  In  controversy.  Tols 
being  so,  the  plaintiff  derives  no  tlUe  under 
the  grant  to  Ellas  and  others,  and  mesne 
conveyances  therefor,  for  the  reason  that  th« 
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stats  bavins  granted  the  land  to  Jolinsan  In 
1S66,  It  had  no  title  to  convey  to  Ellas  and 
others  In  1883.  Rowe  v.  Lumb»  Co.,  129 
N.  C.^97.  39  S.  E.  748.  It  U  a  rule  of  law 
that.  If  one  entnv  upon  and  takes  possession 
ot  land  as  the  tenant  of  another,  he  Is  estop- 
ped to  deny  the  title  of  his  lessor  while  he 
remains  in  possession.  And  any  one  enter- 
ing and  taking  possession  under  the  tenant  so 
let  into  possession  becomes  the  tenant  of  the 
original  lessor,  and  is  also  estopped  to  deny 
his  title.  Conwell  v.  Mann,  100  N.  C.  234, 
6  S.  E.  782;  Bonds  v.  Smith,  106  N.  C.  553, 
U  S.  E.  322,  and  cases  cited. 

It  seems  to  be  conceded  that  Andy  Webb 
entered  as  a  tenant  of  the  plaintiffs  as- 
signors, and  -when  he  left  the  premises  the 
defendant  Ben  Keener  entered  and  took  pos- 
session, and  It  is  contended  by  the  plaintiff 
that  he  did  so  by  reason  of  an  understanding 
and  agreement  with  Andy  Webb  that  he 
should  do  so,  and,  this  being  so,  Keener  be- 
came the  tenant  of  the  plaintiff,  and  Is  es- 
topped to  deny  the  plaintiff's  title.  The  con- 
tention of  the  plaintiff  states  the  law  cor- 
rectly, and  presents  the  question  of  fact  for 
the  JiuT-  The  plaintiff,  for  the  purpose  of 
establishing  this  fact.  Introduced  the  defend- 
ant Keener  as  a  witness,  who  testified  that 
he  was  the  tenant  of  Frame;  that  he  leased 
from  Frame;  that  the  lease  was  In  writing, 
and  he  entered  under  the  written  lease;  that 
Webb  moved  out  the  same  day  he  moved  In, 
"but  he  never  said  anything  to  Webb  about 
his  moving  there;  he  made  no  arrangement 
with  Webb  about  moving  there."  This  evi- 
dence was  offered  by  the  plaintiff,  and  seems 
to  be  all  the  evidence  in  the  case  as  to  how 
Keener  got  possession,  and  seems  strongly  to 
disprove  the  plaintiff's  contention  that  Keener 
took  possession  wider  an  agreement  with 
Webb,  or  under  a  collusive  arrangement  be- 
tween him  and  Webb.  But  this  question  was 
left  with  the  jury  fairly  and  fully  in  the 
charge  of  the  Judge,  and  they  foimd  that  Is- 
sue for  the  defendants.  This  covers  all  the 
exceptions  discussed  in  the  defendant's  brief, 
and  seems  to  be  the  only  exception  necessary 
to  discuss.    We  see  no  error. 

Affirmed. 


(m  N.  C.  SOT) 

STATB  T.  PUGH. 

(Snpreme  Conrt  of  North  Carolina.     Dec.  16, 
1902.) 

LARCBNT— BVIDBNCB. 

I.  A  conviction  of  larceny  cannot  be  sustained 
on  testimony  merely  that  a  person  accused  de- 
fendant or  stealing  his  clothes,  which  charge 
defendant  then  and  at  the  trial  denied. 

Appeal  from  superior  court.  New  Hanover 
county;    Timberlake,  Judge. 

Ehigene  Pugb  was  convicted  of  larceny,  and 
appeals.    Reversed. 

B.  O.  Empie,  for  appellant.  Tbe  Attorney 
General,  for  the  State. 


CLAUSE,  J.  The  defendant  was  convicted 
of  the  larceny  of  a  suit  of  clothes,  and  sen- 
tenced to  10  years  In  the  state's  prison.  The 
only  evidence  was  that  a  sailor  accused  the 
defendant  of  having  stolen  his  suit  of  clothes 
out  of  a  bag  which  the  defendant  was  carry- 
ing for  him,  and  the  defendajut  denied  the 
charge  when  made.  The  Judge  should  have 
charged  the  Jury,  as  requested,  that  there 
was  no  evidence.  The  sailor  was  not  at  the 
trial,  nor  was  there  any  witness  who  testified 
to  any  circumstance  bearing  upon  the  alleged 
commission  of  the  offense.  The  remark  of 
the  sailor  was  hearsay,  and  was  only  compe- 
tent as  a  quasi  admission  If  the  defendant 
had  failed  to  deny  the  charge.  This  the  de- 
fendant did  promptly  when  so  charged,  and 
also  went  upon  the  stand  and  denied  It  at 
the  trial.  There  was  not  the  scintilla  of  any 
evidence  against  him. 

Error. 


(131  N.  C.  4S$) 
BIRD  T.  BRADBURN. 

(Supreme  Conrt  of  North  Carolina.     Dec  16k 
1902.) 

SBTTINQ  ASIDE  VERDICT— DISCRETION  Of 
COURT— FINDINGS  Of  VACT— APPBAIj. 

1.  Granting  a  motion  to  set  aside  a  verdict, 
and  ordering  a  new  trial  at  the  same  term  th« 
verdict  was  rendered,  is  a  matter  of  discretion, 
from  which  an  appeal  does  not  lie;  and  it  is 
not  necessary  for  the  judge  to  find  the  facta 
on  which  he  bases  his  ruling. 

Appeal  from  superior  court,  Jackson  coun- 
ty;  Moore,  Judge. 

Action  by  J.  W.  Bird  against  J.  F.  Brad- 
burn.  From  an  order  setting  aside  a  verdict 
for  defendant  and  granting  a  new  trial,  de- 
fendant appeals.    Dismissed. 

Coleman  C.  Cowan,  for  appellant.  Walter 
B.  Moore,  for  appellee. 

CLARK,  J.  On  the  coming  in  of  the  ver- 
dict in  favor  of  defendant,  the  plaintiflTs 
counsel  moved  to  set  aside  the  verdict  and 
for  a  new  trIaL  After  argument  of  counsel, 
the  court  at  the  same  term  granted  the  mo- 
tion, set  aside  the  verdict  and  ordered  a  new 
trial,  and  the  cause  -wslB  conthiued.  The  de- 
fendant requested  the  court  to  find  the  facts, 
and  state  Its  reasons  upon  the  record  for 
setting  aside  the  verdict  The  coiirt  declined 
to  do  so,  beyond  stating  that  the  verdict  was 
"set  aside  In  the  exercise  of  the  discretion 
which  is  vested  In  the  court,  in  order  that 
the  case  may  be  properly  tried  hereafter,  and 
Justice  done  to  all  the  parties." 

The  power  of  the  court  to  set  aside  a  ver- 
dict as  a  matter  of  discretion  has  always 
been  inherent,  and  is  necessary  to  the  proper 
administration  of  Justice.  The  Judge  Is  not 
a  mere  moderator,  but  Is  an  Integral  part 
of  the  trial;  and,  when  he  perceives  that 
Justice  has  not  been  done.  It  is  his  duty  to 
set  aside  the  verdict    His  discretion  to  do 
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w  to  not  limited  to  caaes  In  which  there  has 
been  a  miscarriage  of  justice  by  reason  of 
the  verdict  having  been  against  the  weight 
of  the  evidence.  In  which,  of  course,  he  wfll 
be  reluctant  to  set  his  opinion  against  that 
of  the  12;  but  be  may  perceive  tliat  there 
has  been  prejudice  In  the  commnnlty,  which 
has  atTected  the  jurors,  possibly  unknown  to 
themselves,  but  perceptible  to  the  judge,  who 
is  usually  a  stranger,  or  a  very  able  lawyer 
has  procured  an  advantage  over  an  inferior 
one,— an  advantage  legitimate  enough  In.  him, 
but  which  lias  brought  about  a  result  which 
the  Judge  sees  is  contrary  to  justice  In 
such  and  many  other  instances  which  would 
not  furnish  a  legal  ground  to  set  aside  the 
▼erdlct,  the  discretion  reposed  in  the  trial 
Jndge  should  be  bronght  to  bear  to  secure 
the  administration  of  exact  Justice.  This  be- 
ing an  exercise  of  discretion,  it  could  sub- 
serve no  possible  purpose  to  find  the  facts. 
Allison  V.  Whittier,  101  N.  C,  bottom  of 
page  491,  8  S.  £.  33&  Indeed,  In  view  of 
the  effect  in  a  new  trial,  it  would  be  some- 
times  Important  that  the  facts  should  not  be 
spread  upon  the  record.  It  is  only  when  a 
new  trial  is  granted  as  a  matter  of  law  that 
such  action  Is  reviewable,  and  then  the  facts 
should  be  found.  When  the  verdict  is  set 
aside  as  a  matter  of  discretion.  It  is  not 
necessary  to  find  the  facts  (Allison  v.  Whit- 
tier, supra),  and  no  appeal  lies  (Braid  v. 
liUklns,  95  N.  0.  123;  Jones  v.  Parker,  97 
N.  O.  33,  2  S.  E.  370);  and.  If  no  reason  is 
given,  it  is  presumed  that  the  new  trial  was- 
granted  as  a  matter  of  discretion,  and  the 
appeal  will  be  dismissed  (Braid  v.  Lukins, 
supra;  State  v.  Braddy,  101  N.  C.  737,  10 
S.  E.  261).  The  appellant  relies  upon  Moore 
v.  Edmiston.  70  N.  C.  471;  Johnson  v.  Bell, 
74  N.  C.  355;  Carson  v.  DelUnger,  90  N.  C. 
226,— that  the  judge,  if  requested,-  should  put 
on  record  his  reasons  for  setting  aside  the 
verdict,  that  his  action  may  be  reviewed. 
Code,  8  548.  Those  cases  state  that,  if  his 
action  was  not  in  the  exercise  of  his  discre- 
tion, it  Is  reviewable,  and  therefore  his  rc;»- 
sons  should  be  given,  if  asked.  That  has 
been  done  here,  for  the  judge  has  stated, 
when  requested  to  give  his  reasons,  that  the 
verdict  was  set  aside  "in  the  exercise  of  the 
discretion  which  is  vested  in  the  conrt" 
This  matter  has  already  been  discussed  and 
decided  at  this  term.  Wood  v.  Railroad  Co.. 
42  S.  B.  462. 
Appeal  dismissed. 


Oil  N.  C.  499) 

SHBtiTON  et  al.  v.  WILSON  et  aL 

(Supreme  (Ikinrt  of  North  Carolina.     Dec.  18, 

1902.) 

BJBCTMBNT— ACTION   BT   A  TENANT   IN   COM- 
'  MON—LIMITATIONS-PLBADINO— PROOF. 

1.  A  tenant  in  common  may  maintain  eject- 
ment against  a  third  person. 

2.  In  ejectment  defendant  can  prove  posses- 
sion. In  himself  under  a  colorable  title  for  seven 
years  under  the  general  denial,  withont  spe- 
cially pleading  the  statute. 


Appeal  from  superior  oonrt,  Transylvania 
county;    McNeill,  Judge. 

Action  by  W.  M.  Shelton  and  anottier 
against  W.  Wilson  and  others.  There  was  a 
Judgment  for  plaintifTs,  and  defendants  ap- 
peal.   Sustained. 

George  A.  Shuford,  for  appellants. 

CLARK,  J.  In  1863  Benjamin  Wilson  died 
seised  of  a  tract  of  700  acres  of  land.  By 
his  will  he  devised  the  same  to  his  wife,  Jane 
Wilson,  "to  be  possessed  and  enjoyed,  to  en- 
able her  to  raise,  support,  and  school"  their 
children,  and  when  the  youngest  child  should 
become  of  age,  or  at  the  death  of  the  widow, 
"what  property  remains  to  be  equally  divid- 
ed between  them,  taking  into  consideration 
what  they  have  received."  There  were  11 
children.  In  February,  1860,  Matthew  M. 
Wilson,  one  of  said  children,  conveyed  to  his 
sister  I^aura  Shelton  "all  his  interest"  in  said 
700  acres,  without  warranty.  The  plaintiffs 
are  her  children.  In  1883  Jane  Wilson,  who 
till  then  had  continued  to  live  on  said  farm, 
using  it  as  her  own,  caused  the  same  to  be 
divided  among  the  10  children  then  living,  and 
executed  deeds  for  their  respective  tracts,  de- 
scribed by  metes  and  bounds,  and  put  them 
each  in  possession,  reserving  to  herself  a  life 
estate  in  one  certain  tract.  Matthew  M.  Wil- 
son on  September  18,  1884,  divided  his  tract 
into  two,  and  conveyed  one  to  his  son  Colum- 
bus, and  the  other  to  his  daughter  Sarah  E. 
Bolen;  and  it  was  In  evidence  that  they  have 
been  in  possession  ever  since,  unless  the  order 
appointing  a  receiver  herein  In  1896  (who  has 
received  no  rents)  is  an  Interruption.  On  Jan- 
uary 5,  1889,  an  action  for  the  recovery  of 
said  land  was  brought  by  these  plaintiffs 
against  Matthew  M.  Wilson  and  William 
Bolen.  Tlie  case  on  appeal  adds  Sarah  E. 
Bolen,  but  the  record  of  said  cause,  sent  up 
as  part  of  the  record  herein,  shows  that  Sa- 
rah B.  Bolen  was  not  a  party,  and  the  record 
controls.  At  September  term,  1801,  the  plain- 
tiffs took  a  nonsuit.  On  August  30,  1892, 
the  plaintiffs  brought  this  action  against  Mat- 
thew M.  Wilson,  and  service  was  made  by 
publication  against  him,  he  being  a  nonresi- 
dent On  his  death  hi  1897,  his  five  children 
and  William  Bolen,  the  husband  of  his  daugh- 
ter Sarah,  were  made  parties  defendant 

The  objection  as  to  the  deeds  to  plaintiffs 
from  their  co-tenants  need  not  be  considered, 
for  one  tenant  in  common  can  maintain  an  ac- 
tion of  ejectment  against  third  parties.  Yan- 
cey V.  Greenlee,  00  N.  O.  317;  Gilchrist  v. 
Middleton,  107  N.  C,  at  page  684,  12  N.  B. 
85;  Wlnhome  v.  Lumber  Ca,  130  N.  C.  32, 
40  S.  E.  825. 

The  fifteenth  exception  is  to  the  following 
paragraph  in  the  charge: 

"In  no  view  of  the  evidence  is  the  plaintifrs 
claim  barred  by  the  statute  of  limitations." 

The  deed  from  Jane  Wilson  to  Matthew 
M.  Wilson  in  1883  was  color  of  title,  as  were 
also  the  deeds  from  Matthew  M.  Wilson  to 
Columbus  Wilson  and  Sarah  E.  Bolen  in  Sq;>- 
tember,  1884.  There  was  evidence  that  they 
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have  been  In  posseeslon  ever  since,— certainly 
until  tbe  receivership  in  this  case  In  1896, 
since  which  time  the  evidence  of  possession 
is  conflicting.  Colnmbns  Wilson  and  Sarah 
Bj.  Bolen  were  parties  to  no  action  till  Joined 
herein  in  1897,  and  their  title  had  then  ripen- 
ed. Even  if  Sarah  B.  Bolen  had  been,  as 
stated  in  the  case  on  appeal,  which  Is  con- 
tradicted, however,  by  the  record,  a  party  to 
the  action  begun  in  1889,  she  was  not  made 
a  party  to  the  new  action  begun  August  30, 
1882,  within  12  months  after  the  nonsuit  talc- 
en  in  September,  1891;  and  the  statute  ran, 
as  to  her,  from  September  18,  1884,  till  made 
a  party  in  1897.  Tbe  conveyance  from  Mat- 
thew M.  Wilson  to  Laura  Shelton  in  1860, 
under  which  the  plaintiffs  claim,  contained 
no  warranty,  and  Is  not  an  estoppel  upon 
Columbus  Wilson  and  Sarah  E.  Bolen,  who 
claim  under  the  deeds  to  them  from  Matthew 
M.  Wilson  in  1884,  and  seven  years'  posses- 
sion thereunder.  It  was  not  required  that 
the  defendants  should  plead  the  seven-year 
statute.  Code,  I  141.  This  defense  can  be 
shown  under  the  general  denial  of  the  plaln- 
tiCB  title.  Cheatham  v.  Young,  113  N.  O. 
161,  18  S.  E.  92,  37  Am.  St  Rep.  617;  Man- 
ufacturing Co.  T.  Brooks,  106  N.  O.  107,  11 
8.  E.  456. 

In  view  of  this  error.  It  Is  unnecessary 
to  consider  the  other  exceptions,  and  the  In- 
teresting questions  which  they  present  Er- 
ror. 


aSl  N.  C.  501) 

Mcdowell  countt  oom'rs  ▼,  Nich- 
ols et  aL 
(Supreme  Court  of  North  Carolina.     Dec.  16, 
1902.) 

BTmamS— INDBHNITT  FOR  ONS. 
1.  One  about  to  become  a  surety  with  others 
can  stipnlate  with  the  principal,  without  the 
knowledge  of  the  other  sureties,  for  a  separate 
indemnity  for  bis  own  benefit,  in  which,  lu  the 
absence  of  fraud,  or  unless  It  was  intended  for 
the  benefit  of  all,  the  others  cannot  participate 
till  he  is  reimbnrsed. 

Appeal  from  superior  court  McDowell 
county;  Coundll,  Judge. 

Action  by  the  commissioners  of  McDow^ 
county  against  R.  L.  Nichols  and  others. 
Judgment  for  plaintitTs.  Defendant  W.  A, 
Oonley  appeals.    Reversed. 

J.  T.  Perkln,  for  appellant  S.  J.  Brvln, 
for  sureties  on  bond. 

MONTGOMERY,  J.  The  defendant  R.  L. 
Nichols,  as  sheritr  of  McDowell  county,  exe- 
cuted two  bonds  to  the  state  of  North  Caror 
Una  conditioned  for  the  collection  and  settie- 
ment  of  all  the  public  taxes.  One  of  the 
bonds  was  dated  the  31st  of  August  1899, 
and  the  other  one  was  dated  the  31st  of  Au- 
gust 1900.  Both  bonds  covered  one  and  the 
same  term  of  office,  and  certain  of  tbe  othor 
defendants  executed  the  first  bond  as  sure- 
ties, and  ootaln  of  the  other  defendants  exe- 


cuted tbe  second  bond.  Nichols,  the  sherlft, 
made  default  Ih  the  settlement  of  the  first 
year's  taxes,  and  was  In  default  at  tbe  time 
of  the  execution  of  the  second  bond,  tbe  re- 
newal bond.  The  commissioners  of  tbe  coun- 
ty brought  suit  for  the  amount  of  the  defi- 
ciency against  the  sureties  on  both  bonds. 
Tbe  pleadings  having  been  filed,  the  cause 
was  referred  to  Edmund  Jones  to  take  and 
state  an  account  of  the  questions  of  law  and 
fact  arising  upon  the  pleadings.  The  sure- 
ties on  the  last  bond— that  of  1890— raised  no 
question  as  to  their  liability  equally  with  the 
sureties  on  the  first  bond  in  their  answer. 
The  referee  decided  that  they,  as  a  matter  of 
law,  were  so  bound,  and  no  exception  was 
entered.  Poole  v.  Cox,  31  N.  0.  69,  49  Am. 
Dec.  410;  Oates  v.  Bryan,  14  N.  O.  451; 
Coffield  V.  McNeill,  74  N.  O.  535.  It  appeared 
before  the  referee  that  on  the  Slst  day  of  Au- 
gust, 1889,  Nichols,  the  sheriff,  executed  a 
deed  of  trust  to  D.  E.  Hudgins,  as  trustee, 
to  indemnify  W.  A.  Conley,  one  of  the  sure- 
ties on  the  bond  of  1889,  against  loss  on  ac- 
count of  bis  liability  as  bondsman,  and  that 
Conley  refused  to  sign  the  bond  until  the  In- 
demnity had  been  given;  that  he  signed  it  on 
tbe  5th  of  September,  1899,  when  tbe  com- 
missioners received  and  approved  it;  and 
that  tbe  bond  had  been  signed  by  tbe  other 
sureties  on  the  last-mentioned  date.  There 
was  no  evidence  that  the  sureties  had  any 
knowledge  of  the  Indemnity  given  to  Conley 
at  the  time  it  was  given,  or  before  they  had 
executed  the  bond.  The  amount  realized 
from  the  sale  of  the  property  by  Hudgins, 
trustee,  was  $2,614.59,  which  has  been  paid 
to  the  plaintiff.  In  adjusting  the  llabUlties 
of  the  co-sureties  amongst  themselves,  tbe 
referee  held  as  a  matter  of  law  that  each  of 
them  on  both  tbe  bonds  was  entitied  to  share 
in  the  benefit  of  the  payments  made  by  the 
trustee,  upon  his  payment  of  his  proporti<H>- 
ate  part  of  the  recovery  against  the  principal 
and  sureties.  The  defendant  Conley  except- 
ed to  that  finding  of  the  referee,  and,  upon 
the  confirmation  of  the  report  by  tbe  court 
he  entered  the  same  exception. 

Tbe  doctrine  of  contribution  among  co-sure- 
ties does  not  arise  by  contract  between  them, 
but  It  grows  out  of  an  equitable  principle,— 
the  principle  that  equality  is  equity  among 
persons  who  stand  In  the  same  situation. 
Does  the  defendant  Conley  stand  in  the  same 
situation  as  do  the  other  co-sureties?  If  he 
does  not  tiien  the  principle  above  stated  does 
not  apply,  "for  equality  among  persona 
whose  situations  are  not  equal  is  not  equi- 
ty." Do  Conley  and  the  other  sureties  then 
occupy  the  same  and  equal  situation?  The 
answer  to  tbe  question  depends  upon  wheth- 
er or  not  one  who  is  about  to  become  a  sure- 
ty with  others  can  stipulate  with  the  prin- 
cipal, without  the  knowledge  of  the  otfae' 
sureties,  for  a  separate  Indemnity  for  his 
own  benefit,  primarily^  We  believe  It  can 
be  done,  and  that  it  cannot  be  reached  and 
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applied  to  Hie  eqnal  benefit  of  all  the  snretlea, 
anlesa  It  was  procured  through  fraud,  or  un- 
less It  can  be  shown  that,  although  It  was 
executed  for  the  benefit  of  one  alone,  yet  it 
was  Intended  for  the  benefit  of  all.  The  true 
principle  underlying  this  question  Is  stated 
with  great  clearness  In  the  case  of  Hall  t. 
Koblnson,  30  N.  C.  66,  where  the  court  said: 
"The  relief  between  co-sureties  In  equity  pro- 
ceeds upon  the  maxim  that  equality  Is  equity, 
and  that  maxim  Is  but  a  principle  of  the 
simplest  natural  Justice.  It  la  a  plain  corol- 
lary from  it  that  when  two  or  more  embark 
In  the  common  risk  of  being  sureties  for  an- 
other, and  one  of  them  subsequently  obtains 
.  from  the  principal  an  Indemnity  or  counter 
security,  to  any  extent,  it  Inures  to  the  bene- 
fit of  alL  The  risk  and  the  relief  ought  to  be 
co-eztenslve."  And  In  each  and  all  of  the 
cases  in  onr  Beports  (and  they  are  numerous) 
where  the  principle  Is  upheld  and  the  In- 
demnity applied  to  the  common  benefit  of  all 
the  sureties  the  Indemnity  was  procured  sub- 
sequently to  the  execution  of  the  obligation. 
In  the  case  before  us  the  risk  was  new  a 
common  one  between  Conley  and  the  other 
sureties.  Before  he  had  any  relation  at  con- 
nection with  the  other  sureties,  and  before  he 
would  assume  any  responsibility,  he  stipulat- 
ed with  the  principal  for  a  separate  Indem- 
nity. When  Conley  signed  the  bond,  he  had 
already  stipulated  for  separate  Indemnity; 
and  the  other  sureties  have  no  right  to  com- 
plain of  an  act  of  precaution  which  they 
might  have  availed  themselves  <^  and  to 
reach  the  benefit'  of  that  Indemnity,  provided 
it  was  executed  In  good  faith,  or  unless  they 
showed  that  It  was  Intended  for  the  benefit 
of  all,  which  they  could  have  shown,  If  It  had 
been  true,  In  an  equitable  proceeding,  as  this 
was.  The  equitable  doctrine  ought  not  to  be 
extended  so  far  as  to  reach  the  matter  of  In- 
demnity stipulated  for  before  the  relation  of 
co-surety  exists.  Until  that  relation  la 
brought  about,  the  sureties  have  each  the 
right  to  look  out  for  his  own  separate  Indem- 
nity; afterwards  the  procuring  of  indemnity 
Is  and  ought  to  be  for  the  common  benefit, 
on  the  principle  mentioned  In  this  opinion. 
And  this  has  been  decided  by  this  court  In 
the  case  of  Long  y.  Bamett,  38  N.  O.  631. 
RufOn,  O.  J.,  for  the  court,  there  said:  "As 
one,  when  he  Is  about  to  become  a  surety 
with  others,  may  stipulate  for  a  separate  in- 
demnity from  the  principal  to  him,  and  the 
co-sureties  would  be  only  entitled  to  a  sur- 
plus after  his  reimbursement  (Moore  ▼. 
Moore,  11  N.  C.  858,  15  Am.  Dec.  523),  so 
there  can  be  no  doubt  that,  after  two  persons 
have  become  sureties  for  a  common  principal, 
they  may,  by  agreement  between  themselves, 
renounce  their  right  to  take  benefit  from  any 
securities  they  may  respectively  obtain,  and 
each  look  out  for  himself  exclusively  for  an 
Indemnity  from  the  principal  or  tag  contrlbn- 
tlon  from  another  oo-surety." 
Brror. 


(131  N.  C.  518) 

SIMPSON  T.  BNFIBLD  LUMBER  00. 

(Supreme  Oonrt  of  North  Carolina.     Dec.  16, 

1902.) 

LOOOINO  CONTRACT— RAILROAD   FOR  RBUOV- 
XNO  TIMBER— FIRES-NEGI.IOENCBI. 

1.  Under  a  contract  between  two  private  par- 
ties by  which  plaintiff  sold  to  defendant  all  the 
timber  of  a  certain  size  on  his  laud,  and 
granted  to  it  the  right  to  maintain  necessary 
railroads  thereon  for  removing  the  timber,  and 
to  locate  the  road  and  use  trees  and  under- 
growth necessary  for  its  construction  and  main- 
tenance,—defendant  to  have  a  year  to  cut  and 
remove  the  timber,— plaintiff  has  the  duty  of 
protecting  his  property;   and  defendant,  though 

{>ermltting  brush  and  combustibles  to  accumu- 
ate  on  Its  roadbed,  to  which  a  fire  is  communi- 
cated by  sparks  from  its  engine,  properly 
equipped  and  operated,  is  not  Uable  for  injury 
therefrom  to  plaiqtifl,  ai  a  regular  railroad 
company  would  be. 
Douglas  and  Clark,  33.,  dissenting. 

Appeal  from  superior  court,  Halifax  coun- 
ty; Brown,  Judge. 

Action  by  W.  P.  Simpson  against  the  En- 
field Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Dey  &  Bell  and  T.  N.  Hill,  for  appellant 
E.  L.  Travla,  for  appellee. 

COOK,  J.  On  the  6th  day  of  August,  1800, 
plaintiff  sold  and  conveyed  by  deed  to  defend- 
ant. In  consideration  of  |2,000  paid  him,  all 
the  timber  upon  his  tract  of  land  (583  acres) 
measuring  10  Inches  and  above  In  diameter 
at  the  stump,  and  granted  to  defendant  the 
right  "to  construct,  maintain,  and  use  such 
roftds,  tramways,  and  railroads  *  *  *  on 
and  upon  said  land  as  It  may  deem  necessary 
for  cutting  and  removing  said  timber, 
*  *  *  and  shall  have  the  right  and  privi- 
lege of  locating  said  road,  •  •  •  and  the 
use  of  such  trees,  undergrowth,  and  dirt  as 
may  be  necessary  to  construct  and  maintain 
the  same;  •  •  •  that  said  party  of  the 
second  part  shall  have  the  term  of  one  year 
from  date  of  deed  within  which  to  cut  and  re- 
move said  timber."  Pursuant  to  the  provi- 
sions of  said  need,  deienoant  company  enter* 
ed  upon  said  land,  constructed  Its  railroad, 
cut  and  removed  timber;  and  on  September 
14th,  when  the  train  was  taking  Its  last  load 
of  timber  from  the  land,  a  fire  originated  on 
said  railroad,  "right  at  the  track,  right  on 
the  side,  most  by  the  tie,"  shortly  after  the 
engine  had  passed,  and  thence  spread  to  and 
ignited  plalntUTs  woods  Gylng  on  both  sides 
of  the  track),  burning  the  unsold  timber  and 
undergrowth,  and  this  action  Is  brought  to 
recover  damages  for  such  burning.  Verdict 
and  judgment  in  favor  of  plaintiff,  and  de- 
fendant appealed. 

Plaintiff  admits  that  the  engine  was  In 
proper  order, — equipped  with  proper  spark  ar- 
rester,— and  that  there  was  no  negligence  In 
that  respect  But  the  ground  of  negligence 
upon  which  he  relies  Is  that  an  accumulation 
of  leaves,  brush,  and  combustible  material 
was  permitted  by  defendant  company  to  N> 
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>nd  remain  npon  the  rigbt  of  way  and  near 
tlie  right  of  way,  and  when  the  track  was 
constructed,  Instead  of  carrying  off  this  com- 
bustible material,  defendant  company  piled  it 
op  alongside  of  the  track,  and  In  dangerous 
proximity  to  it,  and  that  sparks  fell  upon 
such  and  Ignited  the  same,  which  communi- 
cated the  fire  to  his  land,  causing  the  damage 
complained  of.  There  Is  only  one  witness, — 
Candace  Williams,— who  testified  to  the  origin 
of  the  fire,  the  substance  of  which  is  above 
quoted.  She  says  she  was  200  yards  off,  and 
saw  two  little  puffs' of  smoke  rise  up  after 
the  engine  passed.  She  further  testified  that 
she  was  on  that  track  a  great  deal  of  the 
time,  and  she  had  to  pass  backwards  and  for- 
wards, and  saw  the  condition  of  It  before  the 
fire,  and  how  it  was  laid  down.  "It  was  just 
cut  down  place  oiougb  for  the  train  to  go 
over,  and  then  put  down  the  ties,  and  Just 
ran  the  track  anyway.  There  was  nothing  in 
the  world  taken  away.  Just  put  the  trees 
and  bushes  out  of  tlie  way  so  the  train  could 
go  along.  The  mbblsb  and  things  were  lying 
all  along  up  and  down  the  sides.  They 
never  raked  out  anything  in  the  world.  Just 
laid  the  cross-ties  right  on  top  of  it."  It  ap- 
pears that  it  was  a  temporary  structure,  and 
was  In  use  less  than  two  months.  No  one 
saw  any  sparks  emitted  from  the  engine,  nor 
did  any  one  know  positively  that  any  were 
emitted,  or  that  the  fire  caught  in  the  rubbish, 
or  that  there  was  any  rubbish  where  It 
caught;  but  the  circumstances  furnished  suffi- 
cient evidence  to  warrant  such  a  finding  ft 
fact 

The  material  question  involved  In  the  case 
on  appeal  is  raised  by  the  second,  fifth,  and 
twelfth  exceptioiis.  The  second  and  fifth  are 
taken  to  the  refusal  of  the  Judge  to  nonsuit 
the  plaintiff,  and  the  twelfth  to  the  following 
part  of  his  charge  to  the  jury:  "If  the  de- 
fendant permitted  the  brush  and  combusti- 
ble material  to  accumulate  on  its  roadbed,  and 
a  fire  was  communicated  to  the  same  by  its 
engine,  and  burnt  over  the  plaintiff's  land, 
then  it  would  be  negligence;  and  you  will  an- 
swer the  first  issue,  'Did  the  defendant  neg- 
ligently and  wrongfully  bum  the  plaintiff's 
timber  as  alleged  In  the  complaint?'  'Tee.'" 
So  the  question  raised  is  one  of  construction 
of  the  contract:  Upon  whom  did  the  duty 
rest,  under  Its  terms,  of  providing  against 
fire? 

The  principle  of  eminent  domain  is  not  in- 
volved in  this  contract,  nor  In  this  case  on 
appeal.  No  franchise  is  claimed,  nor  was 
auy  exercised.  For  his  own  private  pur- 
poses, an  Individual  has  as  much  right  to  con- 
struct, equip,  and  operate  a  railroad  for  do- 
ing his  own  hauling  as  he  has  to  use  horse 
or  other  power  for  such  irarposes.  Under 
their  contract,  defendant!  acqulred.no  right  of 
property  in  the  land,  or  right  of  control  or 
possession  thereof,  other  than  for  the  use 
therein  expressed.  Plaintiff  knew  when  he 
made  tbe  contract  that  fire  was  necessary 


for  generatiDg  steam  In  mnntng  fbe  locomo 
tlve  npon  tbe  railroad,  and  most  be  deemed 
to  have  had  notice  of  the  probable  danger 
from  sparks  necessarily  emitted  from  an  en- 
gine; and  having  retained  absolute  control 
and  iwssession  of  all  the  land  lying  adja- 
cent to  the  track,  as  well  as  to  that  upon 
which  th^  track  laid,  except  so  far  as  it  was 
!n  use  for  the  train  and  maintenance  there- 
of, it  was  Ills  duty  to  have  protected  bis 
adjacent  land  from  tbe  sparks  and  spread  of 
fire.  The  contention  of  plaintiff  .is  based  np- 
on the  theory  that  the  rules  applicable  to  In- 
corporated railroad  companies  (quasi  public 
corporations,  common  carriers)  apply  to  de- 
fendant company,  but  they  do  not  Quasi 
public  corporations,  with  their  right  of  emi- 
nent domain,  have  an  easement  in  all  tbe 
land  condemned  for  right  of  way,  and  have 
the  right  to  enter  thereon  when  needed  for 
their  use;  and,  even  when  not  needed  for  their 
use.  they  have  the  right  to  enter  in  order 
to  remove  whatever  may  be  thereon  which 
would  endanger  the  safety  of  its  passengers, 
or  which  might,  if  undisturbed,  subject  It  to 
liability  for  Injury  to  adjacent  lands  or  prop- 
erty.- Ward  V.  Railroad  Co.,  109  N.  C.  358, 
18  8.  B.  926;  Id.,  113  N.  C.  566,  18  8.  B.  211; 
Shields  v.  Railroad  Co.,  129  N.  a  1.  39  S. 
B.  682.  Wherefore,  such  corxxurations,  bavlng 
such  right  of  entry  upon  and  control  over  their 
right  of  way,  are  held  liable  If  grass  and  In- 
flammable material  are  allowed  to  negligent- 
ly accumulate  thereon  and  become  ignited 
from  sparks,  causing  damage  to,  adjacent 
landowners  by  the  spreading  of  the  fire. 
Black  V.  Railroad  Co.,  115  N.  C.  667,  20  S. 
E.  713,  909;  Shields  v.  Railroad  Co.,  supra. 

Under  defendant's  contract  it  had  no  rigbt 
of  way  of  specific  width.  Its  domain  and 
control  extended  no  further  than  to  put  down 
its  track  on  plalntlfTs  land  and  mn  Its  trains 
over  It  and  to  use  the  ground  In  removing 
the  timber  and  loading  It  on  the  cars,  and 
such  as  was  necessary  in  cutting  and  remov- 
ing the  timl)er  from  tbe  land,  and  the  nse  of 
such  trees,  undergrowth,  and  dirt  as  would 
be  necessary  In  constructing  and  maintaining 
its  road.  No  right  is  given  it  to  enter  upon 
the  lands  for  tbe  purpose  of  cleaning  the  mb- 
blsh  therefrom.  The  rubbish  belonged  to 
plaintiff,  and,  having  no  rigbt  to  remove  the 
same.  It  cannot  be  held  liable  for  Its  remain- 
ing there.  But  it  may  be  argued  that  It  cut 
and  put  rubbish  there,  and  therefore  is  lia- 
ble for  its  being  there.  Be  that  so;  yet  It 
bad  a  right  to  do  that  much,  but  had  no 
rigbt  to  do  more  without  subjecting  ftself  to 
on  action  of  trespass.  It  had  no  defined 
rights  of  way,  under  its  contract,  for  which 
it  assumed  any  liability.  Its  duty  under  the 
contract  was  to  so  use  Its  property  as  not  to 
Injure  the  property  of  plaintiff,  and  this  the- 
defendant  did,  by  properly  equipping  its  ma- 
chinery and  operating  It  In  a  prudent  and 
careful  manner.  Plaintiff  entered  Into  tills 
contract  wltb  full  knowledge  of  tbe  dangers 
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incident  to  nmnlng  a  IqcomotlTe  across  his 
land.  He  well  knew  of  the  condition  of  the 
woods  throngh  whicb  the  track  would  be  con- 
structed, and  of  the  Inflammable  matter  which 
had  accomolated  thereon  and  would  there- 
after be  Ukely  to  accumulate.  So  the  du^, 
under  the  contract,  rested  upon  plalntlfF  to 
protect  his  property,  and  not  that  of  defend- 
ant company.  Having  failed  to  provide 
against  it,  plaintiff  became  his  own  insurer, 
and  assumed  the  risk,  rather  than  go  to  the 
exx)ense  of  cleaning  oft,  or  firing  against  the 
sparks  which  fvould  probably  escape  from  the 
engine.  Under  this  express  contract  between 
two  private  parties,  no  duty  arises  from  one 
to  the  other,  except  such  as  appears  in  terms, 
or  necessarily  arises  by  implication  from  its 
context  And  It  nowhere  appears  therein 
that  the  defendant  company  obligated  Itself 
to  assume  the  control  and  liability  of  a  right 
of  way,  such  as  Is  Imposed  upon  a  public 
railroad  corporation.  A  public  railroad  cor- 
poration 'goes  where  it  is  licensed  by  law,  car- 
rying the  dangers  Incident  to  its  operation 
with  It,  even  In  spite  of  the  protest  of  a  land- 
owner whose  land  it  condemns  and  uses; 
while,  as  between  the  parties  to  this  contract, 
the  defendant  company  ran  Its  locomotive 
over  plaintiff's  land  with  his  consent,  in  or- 
der to  enable  defendant  company  to  carry 
out  a  contract  made  with  plaintiff,  which 
enabled  plaintiff  to  sell  bis  timber,  and  de- 
fendant company  to  purchase  It.  There  Is  no 
provision  In  the  contract  which  imposes,  by 
expression  or  implication,  upon  defendant 
company  the  duty  of  cleaning  off  the  rubbish 
either  from  its  track  or  the  land  adjacent  to 
It;  nor  does  It  appear  therefrom  that  It  was 
In  the  contemplation  of  the  parties  that  de- 
fendant company  should  assume  any  liability 
on  account  of  the  condition,  foul  or  other- 
wise, of  the  plaintiff's  land.  If  snch  bad 
been  their  Intention,  It  ought  to  have  been  ex- 
pressed. As  it  Is  not  expressed.  It  cannot 
be  Inferred;  for  defendant  company  might 
have  refused  to  enter  into  such  a  contract, 
and  declined  to  purchase  the  timber.  The 
rule  of  so  using  one's  own  property  as  not  to 
Injure  the  property  of  others  was  complied 
with  by  defendant  company,  in  using  a  prop- 
erly equipped  engine,  and  operating  it  care- 
fully and  in  a  prudent  manner,  which  Is  ad- 
mitted to  have  been  done. 

There  Is  error  In  the  Instruction  excepted 
to,  and  In  not  sustaining  the  motion  to  non- 
suit   New  trial. 

DOUGLAS,  J.  I  cannot  concur  to  the 
opinion  of  the  court,  because  it  is  based  upon 
what  seems  to  me  an  erroneons  principle  of 
law.  The  opinion  holds  that  It  was  error  in 
the  court  below  to  give  the  following  Instruc- 
tion: "If  the  defendant  permitted  the  brush 
and  combustible  material  to  accumulate  on 
its  roadbed,  and  a  fire  was  communicated  to 
the  same  by  Its  engines,  and  burnt  over  the 
plalntltTs  land,  then  it  woald  be  negUgeaice^ 


and  you  would  answer  the  first  Issue,  Tes.' " 
It  Is  admitted  that  this  Instruction  would  be 
correct  if  the  defendant  were  a  regular  rail- 
road company,  but  I  fail  to  find  any  distinc- 
tion either  In  principle  or  precedent  On  the 
'  other  hand,  some  authorities  hold  private 
railroads  to  a  higher  degree  of  responsibility 
than  those  that  are  public,  on  the  ground 
that  the  latter  have  a  public  license  to  oper- 
ate. I  do  not  think  that  makes  any  differ- 
ence. '  The  principle  of  eminent  domain  Is  in 
no  way  concerned.  The  power  of  condemna- 
tion is  given  to  railroad  companies  simply  to 
enable  them  to  acquire  the  lands  necessary 
for  their  construction.  They  may  acquire 
such  lands  by  purchase,  and  it  is  evident 
that  the  law  deems  this  the  proper  method 
to  pursue,  as  It  permits  the  condemnation  of 
land  only  in  the  event  of  the  railroad  com- 
pany's being  unable  to  agree  with  the  own- 
ers for  Its  purchase.  Code,  t  1913.  More- 
over, by  condemnation  a  railroad  In  this 
state  can  never  acquire  more  than  an  ease- 
ment In  the  land,  while  by  deed  or  grant  it 
may  acquire  any  Interest  therein,  including 
the  absolute  fee.  The  defendant  is  a  cor- 
poration, but  whether  It  had  the  chartered 
right  to  build  a  railroad  Is  Immaterial  to 
this  question,  as  it  entered  upon  the  plaln- 
tifTs  land,  admittedly,  under  the  contract  set 
out  In  the  record. 

It  Is  contended  that  the  defendant  owed 
no  duty  to  the  plaintiff.  Inasmuch  as  it  did 
not  contract  to  keep  its  roadbed  clear.  I  am 
not  aware  of  any  statute  requiring  an  ordi- 
nary railroad  company  to  keep  its  track  clear 
of  combustible  matter.  It  Is  held  by  the 
courts,  with  practical  unanimity,  that  a  fail- 
ure to  do  so  is  evidence  of  negligence,  or  in 
certain  cases  may  be  negligence  per  se.  This 
Is  simply  one  phase  of  the  rule  of  the  pru- 
dent man.  Would  a  man  of  ordinary  pru- 
dence, operating  a  railroad  through  his  own 
land,  permit  the  track  to  become  so  foul  as 
to  be  In  constant  danger  of  catching  fire  from 
coals  dropping  from  the  engine,  when  the 
probable  result  of  such  fire  would  be  the  loss 
of  a  large  amount  of  valuable  timber? 
Would  a  man  of  ordinary  prudence  pile  up 
leaves  and  other  combustible  matter  near  his 
house  and  adjoining  the  place  where  hot 
ashes  are  habitually  thrown  out?  Would  he 
have  the  right  to  pile  them  away  from  his 
own  house,  but  in  dangerous  proximity  to  an- 
other's house  and  ash  pile?  The  fact  that 
the  engine  was  properly  equipped  with  a 
spark  arrester  has  little  or  no  bearing  upon 
Oie  question.  Where  the  roadbed  Itself  Is 
covered  with  combustible  matter,  the  danger 
is  not  so  much  from  the  sparks  that  come 
out  of  the  smokestack  as  it  is  from  the  live 
coals  tliat  drop  from  the  ash  pan.  In  snch 
cases  the  danger  from  the  latter  is  much 
greater,  on  account  of  the  larger  size  of  the 
coals,  and  their  greater  capacity  to  retain 
and  communicate  heat  Of  course,  they  are 
not  thrown  as  far  as  sparks,  and.  Id  fact 
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cannot  well  get  beyond  the  ditches.  Ordi- 
narily they  fall  between  the  rails,  but  when 
the  engine  is  rapidly  ronnding  a  curve  they 
may  be  thrown  beyond  the  rails  and  down 
an  embankment,  if  there  happen  to  be  one. 
This  danger  may  be  increased  or  lessened  by 
use  of  the  dampers  at  each  end  of  the  ash 
pan,  but  these  dampers  must  necessarily  be 
controlled  to  a  great  extent  by  the  needs  of 
the  jenglnes.  The  only  safe  way  is  to  clean 
off  the  roadbed,  and  I  see  no  reason  why  in 
this  particular  a  lumber  road  should  not  be 
held  to  the  same  degree  of  care  as  an  ordi- 
nary railroad.  They  both  use  the  same  dan- 
gerous agency,  causing  the  same  characto:  of 
loss;  and  in  both  cases  the  danger  can  be 
avoided  by  the  same  means,  involving  the 
cheapest  labor  and  the  simplest  tools.  A 
coal  from  one  is  as  dangerous  as  a  coal  from 
the  other,  and  a  common  hand,  with  a  rake 
or  a  hoe,  can  clean  oCF  one  as  easily  as  be 
can  the  other.  There  may  be  some  differ- 
ence as  to  the  width  of  the  right  of  way,  but 
that  does  not  affect  the  iirinclpla  In  the 
case  at  bar  the  defendant  was  evidently  in 
full  possession  of  its  track  or  roadway  and 
ditches,  which  constituted  Its  right  of  way. 
These,  I  think,  it  was  required  to  keep  clear 
of  combustible  matter.  I  do  not  think  It 
could  be  required  to  clean  up  the  land  be- 
yond its  ditches,  but,  at  the  same  time,  it  did 
not  have  the  right  to  pile  np  combustible 
matter  in  such  immediate  proximity  to  ita 
track  as  to  be  In  constant  danger  of  being  set 
on  fire  by  Its  engine. 

I  cannot  find  any  case  directly  in  point, 
nor  ia  any  cited  by  the  court  In  Garrett  v. 
Freeman,  60  N.  C.  78,  the  defendant  was 
held  liable  for  damage  caused  by  fire  escap- 
ing from  a  log  pile  he  was  burning  on  his 
own  land.  Judge  Pearson,  speaking  for  the 
court,  says:  "A  prudent  man  would  not  pei^ 
mlt  a  log  pile  to  be  made  so  near  the  fence 
[from  three  to  five  yards],  with  a  dead  pine 
between  the  pile  and  fence,  nor  would  he  per- 
mit Are  to  be  set  to  it  without  having  the 
trash  raked  from  around  it"  In  Roberson 
V.  Morgan,  118  N.  C.  991,  24  S.  E.  6C7,  it  was 
held  that  the  plaintiff,  although  having  no 
cause  of  action  under  the  Code,  might  re- 
cover as  at  common  law  for  negligently  per- 
mitting fire  to  escape.  In  2  Shear.  &  R. 
Neg.,  it  is  said  in  section  668:  "One  who 
uses  a  steam  engine  on  his  own  land  ought 
to  use  the  ordinary  means  for  confining 
sparks,  especially  if  he  bums  wood;  and  be 
is  liable  if,  for  want  of  such  precautions,  the 
sparks  set  fire  to  a  neighbor's  property.  He 
ia  also  bound  to  use  ordinary  care  to  keep  his 
own  grounds  in  such  condition  that  any  flre 
set  thereon  by  the  engine  shall  not  be  com- 
municated thence  to  adjacent  premises." 

From  reason  and  analogy,  if  not  from  di- 
rect authority,  I  am  compelled  to  dissent 
ttom  the  opinion  of  the  court 

CLARK,  J,  coDcun  In  tbe  dlasentlnc  opln- 
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LIVERMON  T,  ROANOKE  &  T.  R.  CO. 

(Supreme  Court  of  North  Carolina.     Dee.  16, 
1902.) 

RAILROADS— FIRES— NEOLiaKNCS. 
1.  For  a  railroad  company  to  permit  its  track 
and  right  of  way  to  become  covered  with  dead 
grass  and  combustible  material,  to  which  fire, 
spreading  to  property  of  aaother, -is  commoni- 
cated  by  sparks  from  an  engine,  is  at  least  evi- 
dence of  negligence. 

Appeal  from  superior  court  Bertie  county; 
Brown,  Judge. 

Action  by  A.  T.  Llvermon  agabist  the 
Roanoke  &  Tar  River  Ralh-oad  Company. 
Judgment  for  plainttft.  Defendant  appeals. 
Affirmed, 

This  is  an  action  for  the  recovery  of  the 
value  of  cord  wood  burned  through  the  neg- 
ligence of  the  defendant  while  piled  up  along 
its  track,  awaiting  shipment  The  material 
portions  of  the  complaint  are  as  follows: 
"(2)  That  on  or  about  the  28th  February. 
1809,  the  plalntift  was  the  owner  of  a  large 
quantity  of  cord  wood,  wMch  was  of  the 
value  of  $200,  and  which  had  been  by  him 
placed  in  tbe  vicinity  of  the  defendant's  line 
of  railway,  preparatory  to  its  shipment  to 
market  by  the  defendant's  trains.  (3)  That 
on  or  about  tbe  28th  February,  1900,  tbe 
defendant  by  means  of  flre  negligently 
permitted  to  be  communicated  from  its  lo- 
comotive to  said  wood,  did  unlawfully  and 
wrongfully  bum  the  same,  to  plaintiff's 
damage  $2(X>.  (4)  That  defendant  on  or 
about  28th  February,  1900,  unlawfully  and 
negligently  permitted  weeds,  grass,  and  stub- 
ble, and  other  inflammable  material,  to  ac- 
cumulate on  the  line  of  railway,  and  ad- 
jacent to  which  the  plalBtiffs  said  wood  was 
placed  for  shipment  over  its  road,  and  to 
which  sparks  were  negligently  permitted  to 
escape  from  its  locomotive  to  inflammable 
material,  grass  and  stubble,  etc.,  hereinbe- 
fore mentioned,  and  thereby  communicating 
flre  to  the  said  wood,  and  by  wliich  the 
same  was  totally  destroyed,  and  to  his  dam- 
age $200."  The  answer  denies  every  allega- 
tion in  the  complaint,  and  then  proceeds  as 
follows:  "(5)  That  some  cord  wood  was 
placed  near  defendant's  track  in  the  fall  of 
the  year  1899,  or  the  following  winter.  (6) 
That  If  said  cord  wood  was  placed  on  de- 
fendant's right  of  way  near  its  track  by 
platntifF,  then  said  plaintiff  negligently  con- 
tributed to  his  own  injury,  in  that  he  placed 
said  wood  near  defendant's  track  without  the 
permission  of  this  defendant  and  nearer  to 
Its  track  than  a  man  of  ordinary  prudence 
and  care  would  place  it  and  too  near  to 
defendant's  passing  engines  or  locomotives 
to  be  safe  from  flre,  and  nearer  to  the  track 
than  the  defendant's  rules  allow;  that  the 
defendant  directed  plaintiff  to  remove  said 
wood,  and  offered  to  furnish  a  car  for  ship- 
ment of  same  in  order  to  get  it  away,  not- 
withstanding it  had  never  given  the  plaintiff 
authority  to  place  it  there,  but  plaintiff  re- 
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fused  to  allow  It  to  be  shipped,  and  fafled  to 
remove  It,  but,  on  the  contrary,  allowed  it 
to  remain  at  the  place  it  was  until  it  became 
dry  and  easy  to  ignite,  and.  If  the  same  was 
burned,  it  was  without  the  fault  or  negli- 
gence «f  this  defendant;  and  such  contribu- 
tory negligence  the  defendant  especially 
pleads  and  sets  np  In  bar  of  any  recovery 
In  this  actton."  The  Jury  found  that  the 
wood  was  burned  by  the  negligence  of  the 
defoidant,  and  that  the  plaintiff  did  not  con- 
trlbnte  by  hia  negligence  to  his  own  injury. 
There  was  competent  evidence  tending  to  sus- 
tain these  findings.  Among  other  evidence, 
there  was  testimony  to  the  effect  that  the 
defendant's  right  of  way  was  covered  with 
dead  grass  and  other  Inflammable  material 
adjacent  to  the  wood;  that  the  fire  was  first 
seen  on  said  right  of  way,  about  a  foot  from 
the  cross-ties  and  60  feet  from  the  wood, 
about  a  minute  or  so  after  the  passage  of 
one  of  the  defendant's  trains;  that  the  wood 
was  piled  on  the  right  of  way,  9  feet 
ftom  the  track,  by  permission  of  the  defend- 
ant, for  the  purpose  of  shipment;  that  the 
wood  remained  there  from  August  and  Sep- 
tember, 1899  to  the  28th  February  foUovring, 
when  It  was  burned;  that  the  reason  for  the 
wood  remahilng  there  so  long  was  the  re- 
fusal of  the  defendant  to  ship  any  of  the 
wood  until  there  was  a  trainload  ready  for 
shipment;  and  that  It  was  the  custom  of  the 
defendant  to  permit  wood  to  be  so  piled  for 
shipment 

The  following  Is  the  entire  evidence  for 
the  defendant:  i 

"Pruden,  conductor  of  the  railroad,  testi- 
fied that  plaintUTs  wood  was  placed  only  4 
or  6  feet  from  the  end  of  the  cross-ties. 
Have  seen  other  wood  along  right  of  way, 
but  further  off  from  the  track.  Cross-Ex- 
amlnation:  Wood  Is  generally  placed  not 
closer  than  six  feet.  In  fact,  the  rule  of  the 
company  requires  all  wood  to  be  placed  not 
nearer  than  six  feet  from  the  cross-ties.  I 
never  measured  distance  of  wood  from  ties; 
only  saw  It. 

"L.  C.  Hedgepeth  testified:  I  was  notified 
to  remove  this  wood;  that  the  section  master 
'^'anted  to  put  In  a  switch  there.  I  stated 
that  I  did  not  own  the  wood,  but  I  repeated 
to  plaintiff  that  company  wanted  this  wood 
removed;  that  they  desired  to  put  in  a  siding 
there.  I  did  not  repeat  it  to  plaintiff  at  the 
request  of  any  one,  but  of  my  own  motion. 
A  negro  delivered  me  the  message^  I  don't 
know  who  sent  him." 

Judgment  for  plaintiff.  Appeal  by  defend- 
ant 

St  Leon  Scull,  for  appellant 

DOUGLAS,  3.  (after  stating  the  case).  At 
the  close  of  the  plalntitCs  evidence,  the  de- 
fendant moved  for  a  judgment  as  of  non- 
suit This  was  properly  refused.  Permitting 
Its  track  and  right  of  way  to  become  covered 
with  dead  grass  and  combustible  material 
was  at  least  evidence  of  negligence.    The  de- 


fendant after  Introducing  evidence,  offered 
various  prayers  for  instructions,  among  which 
were  the  following:  "(9)  Upon  the  whole 
evidence,  the  plaintiff  cannot  recover.  (10) 
Upon  the  whole  evidence,  the  defendant  is 
not  guilty  of  negligence,  and  the  plaintiff 
cannot  recover."  In  view  of  the  substantial 
evidence  tending  to  prove  negligence,  these 
prayers  were  manlfestiy  improper,  and  would 
have  been  so  In  any  event  Where  there  Is 
no  evidence  tending  to  prove  negligence,  or 
nothing  more  than  a  mere  scintilla,  the  court 
may  so  Instruct  the  jury;  but  in  all  such 
cases  the  evidence  must  be  construed  most 
strongly  agobist  the  party  asking  for  the 
direction  of  the  verdict  as  it  Is  practically 
a  demurrer  to  the  evidence,  All  contradic- 
tions must  be  solved  in  favor  of  the  opposite 
party,  taking  his  evidence  as  true,  and  con- 
struing ail  the  evidence  In  the  light  most 
favorable  to  him.  Cowles  v.  McNeill,  125  N. 
C.  385,  34  &  E.  480;  Coley  v.  Railroad  Ck>., 
129  N.  O.  407,  40  S.  E.  195,  and  cases  there 
cited.  The  form  of  the  prayer  is  Itself  ob- 
jectionable, as  It  assumes  that'equal  weight 
Is  to  be  given  to  all  the  evidence.  The 
prayer  should  be  substantially  to  the  effect 
that  there  is  no  evidence  tending  to  prove 
the  negligence  of  the  defendant  or  the  plain- 
tiff, as  the  case  may  be.  A  mere  scintilla  Is 
not  considered  evidence. 

Two  of  the  defendant's  prayers  were  given, 
as  follows:  "(1)  If  the  jury  shall  find  from 
the  evidence  that  the  plaintiff  piled  or  raked 
up  the  wood  on  defendant's  right  of  way, 
very  near  the  tracit,  vrltbont  obtaining  con- 
sent of  defendant,  then  and  In  that  event 
the  plaintiff  assumed  all  risk  of  fire  from 
defendant's  engine,  and  plaintiff  cannot  re- 
cover." "(8)  The  platatiff  must  go  further, 
and  show  more  than  that  the  right  of  way 
was  not  clear  of  stubble,  etc.,  but  must  also 
show  to  the  satisfaction  of  the  jury  that  the 
fire  originated  from  defendant's  engine,  be- 
fore plaintiff  can  be  allowed  to  recover." 
The  court  further  charged  the  jury  as  fol- 
lows, to  which  defendant  excepted:  "(1)  If 
the  jury  find  that  the  wood  was  placed  on 
the  right  of  way  by  consent  of  defendant 
for  shipment  and  that  along  that  section  of 
the  road  the  track  and  right  of  way  were 
foul  and  littered  with  infiammable  material, 
and  that  sparks  were  communicated  from  de- 
fendant's engine  to  this  Infiammable  materi- 
al, and  that  such  fire  spread  and  extended 
to  plaintiff's  wood  and  destroyed  it  you  will 
answer  the  first  issue,  'Yes.'  (2)  If  you  find 
that  defendant  had  a  rule  and  regulation  pro- 
hibiting the  placing  of  wood,  delivered  on 
right  of  way,  within  six  feet  of  said  road- 
bed, and  that  plaintiff  did  place  his  wood 
within  six  feet  of  said  roadbed,  that  would 
be  negligence  on  the  part  of  plaintiff;  and  if 
yon  further  find  that  the  sparks  from  the 
engine  were  communicated  directly  from  the 
engine  to  this  wood  by  reason  of  Its  danger- 
ous proximity,  it  would  be  contributory  neg- 
ligence, and  you  will  answer  the  second  l» 
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sue,  'Tea.'"  We  see  no  error  In  these  In- 
Jtructibns  of  which  the  defendant  can  com- 
plain, and  In  fact  It  might  well  be  questioned 
whether  the  second  one  Is  not  too  favorable 
to  the  defendant,  inasmuch  as  it  holds  the 
plnlntlir  to  the  observance  of  a  rule  which 
does  not  appear  to  have  been  brought  to  his 
knowledge.  We  think  that  these  instruc- 
tions, with  the  prayers  given,  fairly  and  suf- 
ficiently present  the  defendant's  case.  The 
remaining  prayers  were  properly  refused. 

There  are  many  exceptions  to  the  evidence, 
none  of  which  can  be  sustained.  It  was 
proper  and  necessary  for  the  plaintiff  to  show 
that  the  wood  was  placed  on  defendant's 
right  of  w%y  with  its  permission,  for  the 
purpose  of  shipment,  and  that  it  was  not 
close  enough  to  the  track  to  Interfere  In  any 
way  with  the  passage  of  a  train. 

In  the  absence  of  error,  the  judgment  must 
be  affirmed. 

(131  N.  C.  SOS) 

STATE  V.  DIXON. 

(Snpreme  Conrt  of  North  Oarolina.    Dec.  16, 

19P2.) 

MtniDBR-JURT-^BVIDBNCBl  —  CONTRADICTINO 
WITNESS-DTINO  DBCLARATION— MAGAZINES 
—HARMLESS  ERROR— ASSIONMDNT  07  BB- 
ROR— INSTRUCTIONS. 

1.  The  regulations  in  Code,  (g  1722,  172S, 
relative  to  revision  of  the  jury  list,  being  di- 
rectory only,  failure  to  add  new  names  to  the 
Jury  UBt,  or  to  do  more  than  to  merely  purge 
the  box  by  taking  out  the  names  of  those  who 
have  not  paid  their  taxes,  will  not  vitiate  the 
venire. 

2.  To  contradict  witnesses  of  defendant,  their 
statements  under  oath  at  the  coroner's  inquest 
are  admissible,  though  the  coroner  was  not  le- 
gally authorized  to  hold  the  inquest. 

3.  Statement  of  deceased  in  his  dying  hours, 
after  he  had  said  he  was  dying,  as  to  how  he 
was  shot,  and  that  his  assailant  looked  and 
ran  like  defendant,  are  admissible  as  dying 
declarations. 

4.  A  copy  of  a  magazine  is  admissible,  with- 
out proof  of  its  genuineness,  for  the  purpose  of 
comparing  with  it  wadding  from  the  gun  with 
which  deceased  was  killed,  and  a  like  maga- 
zine found  in  defendant's  house,  from  which 
pieces  of  the  size  of  the  wadding  had  been 
torn. 

5.  Testimony  that  the  gun  found  in  defend- 
ant's possession,  with  which  it  was  claimed  he 
shot  deceased,  had  belonged  to  witness,  but 
was  lost  two  years  before,  when  defendant 
worked  for  him,  is  not  prejudicial,  even  if  it 
tended  to  charge  defendant  with  larceny. 

6.  Recitals  of  fact  in  an  assignment  of  error 
cannot  be  considered  unless  found  by  the  judge 
and  set  out  in  the  case  on  appeal. 

7.  The  mere  fact  that  the  jury,  during  their 
deliberations,  bad  in  full  view  the  court  docket 
and  the  gun  with  which  it  was  claimed  defend- 
ant shot  deceased,  does  not  show  that  defend- 
ant was  prejudiced  thereby. 

8.  Where  all  the  evidence  tended  to  show  a 
shooting  from  ambush,  and  the  sole  question 
was  whether  defendant  was  the  slayer,  it  is 
proper  to  charge  that  the  jury  return  a  verdict 
of  guilty  of  murder  in  the  first  degree  or  not 
guilty. 

Appeal  from  superior  coort,  Jones  coimty; 
Winston,  Judge. 

T  >.  Sm  Homloiat^  VOL  U,  Cwt.  Dig.  ||  <*.  Ml 


OyroB  Dixon  was  conTlcted  of  mnrda:,  and 
appeals.    Affirmed.  • 

Thoa  B.  Womack.  for  appellant.  A.  D. 
Ward  and  the  Attorney  General,  for  the 
State. 


CLARK,  J.  The  prisoner  was  cwnrlcted 
of  murder  in  the  first  degree  of  Godfrey 
Webber.  The  appeal  was  most  fully  argued 
here,  and  every  exception  which  counsel 
thought  might  avail  the  prisoner  was  taken 
below,  as  50  excepti(ms  appear  in  the  rec- 
ord, though  on  fuller  consideration  these  were 
reduced,  as  was  proper,  to  13  errors  assigned 
in  the  case  on  appeaL  After  careful  consid- 
eration, we  have  been  able  to  find  nothing 
prejudicial  to  the  rights  of  the  prisoner,  and 
must  affirm  the  judgment  It  would  serve 
no  good  purpose  to  go  over,  one  by  one,  each 
assignment  of  error,  and  discuss  them  in  a 
lengthy  opinion,  since  opinions  are  for  gnldr 
ance  in  other  cases,  and  there  is  little  pre- 
sented by  the  exceptions  which  lias  not  al- 
ready been  decided,  or  the  discussion  of 
which  would  be  of  service  in  any  other  case. 
We  have  none  the  less  carefully  considered 
and  passed  upon  each  error  assigned  in  the 
record.  Among  the  errors  assigned,  those 
perhaps  most  earnestly  pressed  were: 

The  plea  In  abatement  and  motion  to  qnaah 
on  the  ground  that  the  county  commission- 
ers in  June,  1901,  added  no  new  names  to  the 
jury  list,  and  merely  purged  the  box  by  tak- 
ing out  the  names  of  those  who  had  not  paid 
their  taxes,  were  properly  overruled.  It  has 
been  too  often  decided,  to  be  questioned,  that 
"the  regulations  contained  In  sections  1722 
and  1728  of  the  Code,  relative  to  the  revision 
of  the  jury  list,  ate  directory  only,  and,  while 
they  should  be  observed,  the  failure  to  do  so 
does  not  vitiate  the  venire,  in  the  absence  of 
bad  faith  or  corruption  on  the  part  of  the 
county  commissioners."  State  v.  Perry,  122 
N.  C,  at  page  1021.  29  S.  El.  384,  and  numer- 
ous cases  there  cited.  Those  cases  are  not 
overruled  in  Moore  r.  Ouano  Co.,  130  N.  O. 
229,  41  S.  E.  293,  which  merely  holds  that  the 
conduct  of  the  coimty  commissioners  in  that 
case  went  beyond  mere  Irregularity,  and  was 
as  to  a  matter  so  serious  in  its  nature  as  to 
invalidate  the  panel  drawn  in  such  manner. 

To  contradict  the  testimony  of  witnesses 
for  the  defense,  the  conrt  allowed  evidence 
of  their  statements  made  (some  of  them  In 
writing)  under  oath  at  the  coroner's  Inquest 
The  prisoner  excepted  on  the  groimd  that  the 
coroner  was  not  legally  authorized  to  hold 
such  Inquest  That  was  Immaterial.  Con- 
tradictory statements,  no  matter  when  or 
where  made,  were  competent 

The  deceased  was  shot  atxint  7  p.  m.  No- 
vember 22|  1901,  by  some  one  lying  in  am- 
bush along  the  road.  In  t^s  dying  hours  (he 
died  that  night  after  being  carried  home), 
after  stating  that  he  was  dying,  and  asking 
for  prayers,  be  stated  he  was  first  Shot  from 
behind,  and,  when  he  fell,  the  man  rushed 
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out  and  shot  him  while  lying  on  the  ground 
on  his  back  (which  was  corroborated  by  the 
physician's  testimony  as  to  the  range  of  the 
shot),  and  said  that  his  assailant  was  a  small 
white  man,  and  that  be  looked  like  Cyrns 
Dlzon,  and  when  be  ran  off  that  he  ran  like 
him.  This  testimony  was  competent  as  dy- 
ing declarations.  There  was  evidence  of  the 
tracks  of  a  man  running  from  the  place  to 
a  branch  which  led  up  back  of  Dixon's  house; 
that  the  tracks  were  measured,  and  an  Im- 
pression was  taken  by  cutting  paper  to  fit 
in  the  track,  and  this  pattern  corresponded 
with  the  prisoner's  shoes.  It  was  further  in 
evidence  that  tbe  gun  wadding  picked  up  at 
the  place  of  the  killing,  between  the  stump 
from  behind  which  the  shooting  was  done 
and  where  the  deceased  fell,  was  part  of 
pages  361  and  3C2  of  tbe  Delineator  maga- 
zine, and  that  at  Dixon's  bouse  the  magazine 
was  fonnd  with  those  pages  torn  out  An- 
other copy  of  the  Delineator,  of  the  same 
date,  was  produced,  and  tbe  matter  on  pages 
361  and  362  contained  tbe  same  matter  as 
was  on  tbe  wadding  thus  picked  up.  The 
prisoner  objected  because  the  genuineness  of 
the  last  copy  was  not  proved  by  tbe  publish- 
ers. We  cannot  sustain  tbe  objection.  The 
whole  was  a  drcmnstance  properly  left  to 
the  consideration  of  tbe  Jury. 

There  was  evidence  tending  to  show  im- 
proper intimacy  between  the  prisoner,  who 
was  21  years  of  age,  and  tbe  wife  of  the  de- 
ceased, who  was  20,  while  the  deceased  was 
older;  that  on  one  occasion  tbe  prisoner  had 
sought  to  liire  a  horse  and  buggy  to  take  "his 
gal"  to  church;  that,  when  questioned  as  to 
who  she  was,  be  bad  replied  (pointing  to  the 
deceased),  "She  Is  that  old  man's  wife,"  and, 
when  cautioned,  bad  said  that  she  was  "al- 
ready his";  that  he  had  carried  her  in  a 
buggy  to  a  camp  meeting,  and  there  had  in- 
troduced her  as  a  "Miss  Lina  Hall,  from  the 
Banks";  that  be  bad  said  the  deceased  bad 
told  him  to  let  bis  wife  alone,  and  had 
threatened  him,  but  he  said,  "Damned  if  pow- 
der and  shot  are  not  cheap  for  me  as  for  old 
man  Webber;"  that  he  bad  refused  to  t^ike 
service  where  Webber  was  employed,  "be- 
cause," as  he  said,  "there  was  an  unpleas- 
antness between  them";  that  on  one  occa- 
sion he  and  Webber's  wife  had  gone  Into  tbe 
woods  "to  get  toothbrushes,"  accompanied 
by  a  negro  woman,  and  had  sent  the  negro 
woman  back;  that  the  afternoon  Just  before 
tbe  slaying  be  had  bought  some  new  caps 
for  his  gun;  and  ttiat  when  his  gun  was  ex- 
amined, soon  after  the  killing.  It  had  new 
caps,  and  bore  signs  of  having  been  recently 
flred.  These  and  many  other  circumstances 
went  to  tbe  Jury,  together  with  such  evidence 
as  tbe  prisoner  offered,  in  rebuttal  or  contra- 
diction. One  witness  testified  that  the  gun 
found  In  tbe  prisoner's  possession  had  been 
bis  two  years  before,  but  bad  been  lost,  be 
knew  not  bow,  and  that  at  tbe  time  of  its 
disappearance  tbe  prisoner  was  workbig  at 
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his  place.  The  prisoner  contended  tbat  this 
tended  to  charge  him  with  larceny,  and  yr&a 
prejudicial.  It  did  not  tend  to  show  larceny, 
— this  possession  after  the  lapse  of  two  years, 
—and,  while  its  relevancy  is  not  very  appar- 
ent, its  admission  -was  not  reversible  error. 
BJven  If  It  bad  been  charged  (which  was  not), 
and  even  had  been  shown,  tbat  tbe  prisoner 
stole  the  gun,  the  Jury  could  not  have  there- 
from concluded  that  beyond  a  reasonable 
doubt  tbe  prisoner  waylaid  and  slew  the  do- 
ceased.  The  facts  of  this  case  in  many  par- 
ticulars resemble  those  in  State  v.  Outer- 
bridge,  '82  N.  C.  617. 

Tbe  prisoner  assigns  as  error  that  the  Jury, 
during  their  deliberations,  had  the  gun  and 
the  court  docket  in  full  view.  The  recital  o( 
facts  in  an  assignment  of  error  canuot  be 
considered  by  the  court  unless  such  facts  are 
found  by  tbe  judge,  and  set  out  in  tbe  case 
on  appeal.  Patterson  v.  Mills,  121  N.  C,  at 
page  269,  28  S.  E.  368;  Merrill  v.  Wbltmlre, 
110  N.  C.  367,  16  S.  B.  3;  Walker  v.  Scott, 
106  N.  O.  56,  11  S.  B.  364.  But  even  if  the 
above  liad  been  so  found  and  set  out,  we  do 
not  see  tbat  they  could  prejudice -the  result. 
It  Is  not  enough  that  there  was  opportunity, 
but  tbe  court  must  find  that  in  fact  the  Jury 
were  prejudiced  by  such  matters.  State  v. 
Tllghman,  33  N.  0.  513. 

Tbe  judge  properly  told  the  Jury  that  they 
should  return  a  verdict  of  murder  in  the  first 
degree  or  not  guilty.  All  tbe  evidence  tend- 
ed to  show  a  killing  by  shooting  from  am- 
bush, and  there  was  nothing  to  contradict 
this;  and  the  sole  question,  If  the  evidence 
was  believed,  was  simply  whether  the  pris- 
oner was,  beyond  all  reasonable  doubt,  the 
slayer  State  v.  Rose,  129  N.  C.  575,  40  S. 
E.  83.  We  find  no  error  in  tbe  judge's  charge 
in  any  of  the  matters  excepted  to. 

It  has  been  stated  to  us  by  the  attorney 
general  tbat  be  has  been  informed  tbat  the 
prisoner  has  escaped  Jail  since  the  argument. 
We  are  not  advised  whether  the  report  has 
been  verified,  nor  do  we  know  whether  the 
prisoner  has  been  retaken  or  not  If  the  re- 
ported escape  is  not  true,  tbe  report  is  Imma- 
terlaL  If  it  is  true,  it  is  not  ground  for  any 
favor.  In  a  capital  case,  even  when  the  es- 
cape Is  before  argument  here,  "the  court 
may,  in  its  discretion,  either  dismiss  the  ap- 
peal, or  hear  and  determine  the  assignments 
of  error,  or  continue  tbe  ease."  State  v. 
Cody,  119  N.  C.  908,  26  S.  E.  252,  56  Am. 
St  Rep.  692,  State  v.  Anderson,  111  N.  C.  C89. 
16  S.  E,  316,  and  State  v.  Jacobs,  107  N.  0. 
772,  11  8.  E.  002,  22  Am.  St  Rep.  912,  in  two 
of  which  cases  the  appeal  was  dismissed. 
One  who  thus  dismisses  himself  abandons 
bis  appeal,  and  has  no  ground  to  Invoke  a 
review  of  the  trial  by  the  appellate  court 
Certainly,  when  the  escape  is  after  argument 
here,  tbe  court  should  dispose  of  tbe  appeal, 
unless  It  prefers  to  dismiss,  and  leavs  the 
judgment  heUm  in  force. 

Affirmed. 


Digitized  by 


Google 


946 


42  SOUTHBASTBRN  REPORTER. 


(N.a 


(131  N.  C.  636) 

FITZGEnAIJ)  T.  AJMA  FURNITURE  C». 

(Supreme  Court  wf  North  Oarolina.      Dec.  20, 
1902.) 

MASTER  AND  SERVANT—EMPIiOTMBNT  OF  IN- 
FANTS—INJURY  TO  SERVANT— FAILURE  TO 
WARN— CONTRIBUTORY  NEGLIGENCE  —  ETVI- 
DENCH  —  INSTRUCTIONS  —  QUESTION  FOR 
JURY. 

1.  Id  au  action  b7  a  boy  nine  years  of  age  for 
Injuries  sustained  in  a  factory,  an  instruction 
that  if  plaintiff  only  had  the  intelligence  of 
•n  ordinary  boy  of  his  age,  and  had  never  seen 
a  machine  like  the  one  he  was  assisting  to 
operate  until  the  day  he  was  injured,  and  did 
not  have  capacity  to  understand  the  dangerous 
parts  of  the  machine,  and,  because  of  his  youth 
and  inexperience,  while  waiting  for  the  man 
operating  it  he  threw  his  arm  on  the  machine 
to  rest  himself,  and  defendant's  agent  who 
employed  him  failed  to  warn  him  against  dan- 
ger, the  jury  should  consider  such  facts  in  pass- 
ing on  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence,  was  proper. 

2.  In  the  absence  of  an  appetu  by  the  plain- 
tiff, whether  instructions  were  too  favorable  to 
the  defendant  will  not  be  reviewed. 

8.  In  an  action  by  a  boy  nine  ^ears  of  age 
to  recover  for  injuries  sustained  m  a  factory, 
It  was  not  error  to  permit  the  father  to  testify 
that  he  did  not  hire  plaintiff  to  defendant. 

4.  Where  a  boy  nine  years  of  age  was  em- 
ployed to  work  m  a  factory  without  his  par- 
ents' consent,  and  the  foreman  directed  him  to 
assist  In  operating  a  machine,  without  instruct- 
ing him  as  to  the  dangers  incident  thereto,  and 
his  arm  was  caught  between  the  rolls  of  the 
machine  and  crushed,  in  a  manner  not  dis- 
closed, the  question  of  defendant's  negligence 
was  for  the  jury. 

Furches,  C.  J.,  and  Montgomery,  J.,  dissent- 
ing. 

Appeal  ftom  superior  court,  DaTldson 
county;    T.  J.  Shaw,  Judge. 

Action  by  William  Fitzgerald,  by  his  next 
friend,  against  the  Alma  Furniture  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    AflBrmed. 

King  &  Kimball,  for  appellant  Watson, 
Buxton  &  Watson,  for  appellea 

CLARK,  J.  The  plaintiff,  who  sues  by  his 
next  friend,  testified:  That  when  nine  years 
old,  one  day  when  his  father  was  absent 
from  home  (and  he  did  not  return  until 
after  the  little  boy  was  Injured),  he  went  to 
the  factory  of  the  defendant  to  get  work. 
The  foreman  offered  him  26  cents  a  day, 
and  put  him  to  work  "tailing  a  molder"  and 
pulling  sawdust  to  the  furnace.  The  next 
day  he  tailed  the  planer,  and  the  next  day, 
about  1  o'clock,  be  was  put  to  work  on  the 
sander,  which  is  a  machine  with  rollers,  and 
sandpaper  on  the  rollers,  run  by  belts.  That 
when  he  went  to  work  at  it  a  man  was 
rtmning  the  machine,  and  stood  at  Us  front 
end,  and  be  was  at  the  back  end.  The  man 
told  him  to  take  the  planks  as  they  came 
out  of  the  machine.  He  worked  there  an 
honr  i(nd  a  half  before  be  got  hurt.  Tbe 
planks  were  1  foot  wide,  1%  feet  long,  and 
about  an  Inch  thick.  He  bad  never  worked 
In  a  factory  before,  and  had  never  seen  a 
sander.    He  further  said:    That  the  man  In 


charge  of  the  machine  left  to  go  after  planks, 
but  did  not  stop  the  machine.  While  tbe 
man  was  gone,  he  leaned  up  against  tbe 
machine  and  laid  his  hand  on  it,  was  caught, 
and  bis  hand  was  mashed.  He  "hollered," 
and  some  one  came  and  raised  up  tbe  ma- 
chine. His  hand  was  mashed  between  the 
rollers.  He  had  hired  himself  for  three 
weeks,  and  told  tbe  foreman  he  was  a  school- 
boy. On  cross-examination  be  said  be  was 
then  four  feet  high.  He  was  not  Instructed 
about  tbe  machine.  He  did  not  climb  up  on 
tbe  machine,  and  does  not  know  bow  bis 
hand  touched  the  wheel.  Does  not  know 
where  be  put  his  hand,  but  did  not  think  it 
was  where  tbe  lumber  came  out  He  knew 
It  would  hurt  to  put  bis  bands  on  tbe  mov- 
ing wheels.  Says  be  would  not  have  been 
hurt  If  be  had  stood  off  from  the  machine. 
Did  not  remember  what  be  leaned  against 
the  machine  for.  Just  never  thought  of  him- 
self, be  reckons,  and  leaned  up  against  It 
His  hand  could  not  get  in  there  unless  he 
put  It  In  there.  It  was  a  pretty  dangerous 
place  where  be  was  working.  The  sand- 
paper on  tbe  rollers  was  going  round  as 
fast  as  It  could.  Does  not  think  he  put  his 
hand  In.  But  it  could  not  have  got  in  un- 
less he  put  It  In.  One  roller  tan  one  way, 
and  one  tbe  other.  Was  standing  on  bis  feet 
when  he  got  hurt.  Did  not  get  off  the  floor. 
The  plaintiff's  father  testified:  That  he  lived 
on  a  farm  In  the  country.  That  he  did  not 
hire  bis  son  to  the  defendant  and  knew 
nothing  about  It  When  be  got  back  borne 
his  boy  was  in  the  bed,  with  his  arm  dress- 
ed. An  abscess  rose  on  It.  The  doctor  came 
to  see  the  boy  every  day  for  ten  days,  and 
be  was  In  bed  for  two  months,  and  has 
suffraed  greatly.  Another  witness  testifled. 
who  thought  that  If  the  boy  was  only  four 
feet  high  be  must  have  climbed  upon  the 
machine  and  stuck  his  hand  in;  that  there 
was  DO  danger  from  leaning  against  tbe  ma- 
chine, and  it  had  an  iron  casting  all  around 
It,  and  there  was  no  danger  about  the  ma- 
chine unless  you  put  your  band  In.  This, 
iB  substance.  Is  the  evidence.  The  defend- 
ant did  not  offer  any  evidence,  but  moved  to 
dismiss  upon  the  evidence  of  the  plaintiff. 
During  the  discussion  of  the  evidence  his 
honor  remarked  to  the  plaintiff's  counsel  that 
he  had  not  made  out  a  case,  unless  it  was 
negligent  In  the  defendant  to  employ  the 
plaintiff  at  all,  to  which  there  is  no  excep- 
tion, and  submitted  the  question,  upon  all 
the  evidence  and  attendant  circumstances,  to 
the  Jury,  who  found  that  the  defendant  was 
negligent,  and  the  plaintiff  was  not  guilty 
of  contributory  negligence. 

The  court  charged  the  Jury  at  the  request 
of  the  plaintiff:  "If  the  Jury  find  from  the 
evidence  that  the  plaintiff  at  the  time  of  the 
Injury  was  a  boy  nine  years  and  five  months 
of  age;  that  be  only  had  the  Intelligence  of 
ordinary  boys  of  his  age;  that  he  had  never 
seen  a  machine  like  the  one  he  was  helping 
to  operate  until  one  o'clock  of  the  day  be 


Digitized  by 


Google 


N.C.) 


FITZGERALD  v.  ALMA  FUBXITUBE  CO. 


947 


was  Injured;  that  he  did  not  have  the  ca- 
pacity to  understand  the  mechanism  of  the 
machine  or  its  dangerous  parts;  that  be- 
cause of  his  want  of  age  and  experience,  and 
while  waiting  for  the  man  operating,  he 
threw  his  arm  upon  the  machine  to  rest  him- 
self, and  for  the  further  reason  that  the  de- 
fmdanf 8  agent  who  employed  him  had  fail- 
ed to  warn  him  against  danger,— then  it  will 
be  the  duty  of  the  Jury  to  consider  these 
matters  In  passing  upon  the  question  as  to 
whether  the  plalntlfT  was  guilty  of  such  neg- 
ligence as  the  law  terms  'contributory  neg- 
ligence,' wliich  would  Justify  the  Jury  In 
finding  the  second  issue  'Yes.' "  The  de- 
fendant excepted  to  this,  but  we  find  no  er- 
ror. This  hypothetical  summary  was  a  state 
of  facts  wWch  the  Jury, would  be  Justified 
In  finding  from  the  evidencei  and  it  could 
not  be  «Tor  In  telling  the  Jury  they  should 
consider  that  state  of  facts,  If  they  found 
them  to  be  facts,  in  passing  upon  the  second 
issue.  To  none  of  the  other  Instructtong,  nor 
to  any  part  of  them,  did  the  defendant  except. 
Whether  they  w«e  not  too  favorable,  in 
some  particulars,  to  the  defendant,  is  not  be- 
fore us,  as  the  plaintiff  is  not  appealing. 

The  court  gave  certain  charges  at  the  re- 
quest of  the  defendant  The  other  prayers 
for  instructions  were  properly  refused. 

Nor  was  it  error  to  permit  the  rather  to 
testify  that  he  did  not  hire  his  son  to  the 
defendant.  The  complaint  alleged  that  it 
was  negligence  to  employ  a  boy  of  the  plain- 
tiff's tender  years,  lacking  in  capacity  to  un- 
derstand and  appreciate  the  dangers  incident 
to  his  employment,  and  unfit,  by  reason  of 
his  youth  and  Inexperience,  as  the  defendant 
well  knew,  to  be  set  at  such- work  without 
instructing  or  cautioning  him,  though  he  was 
wholly  ignorant  of  the  dangerous  character 
of  the  same.  There  was  evidence  strongly 
tending  to  prove  that  state  of  facts,  and  the 
real  point  in  the  case  is  raised  by  the  motion 
to  dismiss,  i.  e.,  whether  the  facts,  the  youth 
of  the  child,  his  inexperience,  his  ignorance 
of  the  nature  and  dangers  of  the  work,  and 
the  failure  to  instruct  him,  made  it  negli- 
gence to  employ  him.  The  reason  of  the 
thing,  and  all  the  best  authorities,  sustain 
that  It  was  not  error,  of  which  the  defend- 
ant could  complain  to  submit  this  evidence 
to  the  Jury.  Judge  Cooley,  in  his  work  on 
Torts  (page  652),  says:  "The  master  may 
also  be  guilty  of  actionable  negligence  in  ex- 
posing persons  to  perils  in  his  service,  which, 
though  open  to  observation,  they,  by  reason 
of  their  youth  or  inexperience,  do  not  fully 
understand  and  appreciate,  and  in  conse- 
quence of  which  they  are  injured.  Such 
cases  occiu'  most  frequently  In  tb«  employ- 
ment of  infants.  •  •  •  The  duty  of  the 
employer  to  take  special  cautions  in  such 
cases  has  sometimes  been  emphatically  as- 
serted by  the  courts."  "The  law,"  says 
Thomp.  Neg.  878,  "puts  uiran  a  master,  when 
be  takes  an  Infant  into  his  swvlce,  the  duty 
of  explaining  to  him  fnlly  the  hazards  and 


dangers  connected  with  the  business,  and  of 
instructing  him  how  to  avoid  them.  Nor  is 
this  all.  The  master  will  not  have  dis- 
charged his  duty  in  this  regard  unless  the 
Instructions  and  precautions  given  are  so 
graduated  to  the  youth.  Ignorance,  and  in- 
experience of  the  servant  as  to  make  him 
fully  aware  of  the  danger  to  him,  and  to 
place  him,  with  reference  to  it,  in  substan- 
tially the  same  state  as  if  he  were  an  adult" 
These  be  wise  and  Just  words,  and  were  so 
esteemed  by  the  supreme  court  of  Ohio, 
which  cited  with  approval  both  the  above 
extracts  In  Rolling  Mill  Co.  v.  Corrlgan,  46 
Ohio  St  283,  20  N.  E.  466,  15  Am.  St  Rep. 
596.  Further,  citing  like  authorities  from 
the  decisions  of  sister  states,  that  court  fur- 
tb.er  held  that  an  infant  employe,  whose  em- 
ployer has  not  instructed  him,  as  it  was  his 
duty  to  do,  and  who,  while  in  the  discharge 
of  his  employment  suffers  an  injury  by  rea- 
son of  such  neglect  may  maintain  an  ac- 
tion therefor  notwithstanding  he  did,  by  rea- 
son of  bis  youth  and  ignorance,  some  act 
which  contributed  to  bis  Injury,  but  which 
he  was  not  advised  would  be  likely  to  Injure 
him.  To  same  purport  cases  cited  in  the 
notes  to  that  case  (15  Am.  St  Rep.  603),  and 
Smith  V.  Irwin,  51  N.  J.  Law.  507,  18  Atl. 
852,  14  Am.  St  Rep.  699,  and  notes.  lu 
Tagg  T.  McGeorge,  155  Pa.  868.  26  AU.  671. 
35  Am.  St  Rep.  889,  it  was  held  that  the 
master  is  liable  "for  the  Injury  resulting  when 
he  puts  a  young  and  inexperienced  person  to 
work  with  a  dangerous  machine  without  giv- 
ing suitable  instructions  as  to  the  manner 
of  using  them,  and  warnings  as  to  the  haz- 
ard of  carelessness  in  their  use.  See.  also, 
notes  to  this  case  (35  Am.  St  Rep.  889).  To 
the  like  purport  is  Norton  v.  Volzke,  158  111. 
402,  41  N.  E.  1085,  40  Am.  St  Rep.  167,  and 
cases  cited  therein  and  In  the  notes  thereto. 
In  Bailey,  Pers.  InJ.  !  2766,  it  is  said:  "Per- 
sons who  employ  children  to  work  with  dan- 
gerous machinery  or  in  dangerous  places 
should  anticipate  that  they  will  exercise  on- 
ly such  Judgment,  discretion,  and  care  as  is 
usual  among  children  of  the  same  age  under 
shnilar  circumstances,  and  are  bound  to  use 
due  care,  having  regard  to  their  age  and  in- 
experience, to  pfotect  them  from  dangers  In- 
cident to  the  situation  In  which  they  are 
placed;  and,  as  a  reasonable  precaution  In 
the  exercise  of  such  care  in  that  behalf.  It 
Is  the  duty  of  employer  to  so  Instruct  such 
employes  concerning  the  dangers  connected 
with  their  employment  which  dangers,  from 
their  youth  and  inexperience,  they  may  not 
comprehend  or  appreciate,  that  they  may,  by 
the  exercise  of  such  care  as  ought  reason- 
ably to  be  expected  of  them,  guard  against 
and  avoid  Injuries  arising  therefrom,"— and 
further  adds  that  an  Infant  who,  by  reason 
of  his  youth  and  Inexperience,  Is  Injured, 
when  not  properly  Instructed  and  warned  as 
to  the  dangers  Incident  to  his  work,  may  re- 
cover therefor.  See,  also,  sections  2774,  2777, 
and  2789.     In  section  2767  (also  In  1  Shear. 
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ft  R.  Neg.  {  73a)  It  la  Bald  (quoting  anthorltteiO 
that  over  14  years  of  age  the  law  presumes 
capacity  and  intelligence,  and  under  that  age 
the  presumption  Is  the  other  way  The  duty 
of  masters  to  Infants  Is  also  summed  up  In 
similar  language  to  the  above  authorities  in 
1  Shear.  &  R.  Neg.  §§  73,  219.  In  Wats. 
Pers.  InJ.  5  114,  it  is  said:  "The  defendant 
will  be  liable,  if  negligent,  though  it  Is  the 
act  of  the  child  Injured  which  is  proximate 
to  his  own  Injuries,  if  such  act  is  of  a  char- 
acter naturally  to  be  expected  of  a  child, 
and  in  accordance  with  the  usual  indiscre- 
tions and  errors  of  Judgment  characteristic 
of  immature  years."  It  does  not  appear,  and 
cannot  be  ascertained,  how  this  Injury  oc- 
curred. The  little  sufferer,  in  his  artless  tes- 
timony, says  he  does  not  know;  that  he  did 
not  put  his  band  in,  and  he  conld  not  have 
been  hurt  if  he  had  not  yet  he  was  hurt, 
if,  as  is  probable,  from  his  account,  he 
thought  to  rest  his  tired  little  legs  by  lean- 
ing against  the  machine,  as  he  said  he  did, 
and,  dropping  asleep,  he  unconsciously  fliuig 
Ills  arm  over  the  top  to  rest  himself  or  to 
keep  from  falling,  or  if,  as  defendant  coo- 
tends,  with  the  curiosity  and  lack  of  Judg- 
ment nature  makes  incident  to  nine  years  of 
age,<  he  climbed  upon  the  machine  "to  see 
the  wheels  go  round,"  and  touched  them, 
this  (there  having  been,  as  he  testifies,  no 
Instruction  or  warning  from  the  employer  as 
to  the  danger)  would,  upon  the  above  author- 
ities. Justify  the  finding  of  the  jury. 

There  is  no  exception  presented  as  to  con- 
tributory negligence,  but  It  may  not  be  In- 
appropriate to  recall  that  in  Ward  v.  Manu- 
facturing Co.,  126  N.  C.  946,  86  S.  E.  194, 
this  court  said  (approving  the  charge  of  tbe 
court  below,  who  was  the  same  Judge  who 
tried  this  cause)  that,  if  the  immaturity  and 
Inexperience  of  a  child  of  11  years  old  was 
the  cause  of  his  exposing  himself  to  danger, 
he  was  not  guilty  of  contributory  negligence, 
and  added,  "The  factory  superintendent  put 
these  children  to  work,  knowing  their  im- 
maturity of  mind  and  body,  and  when  one 
of  them,  thus  placed  by  him  in  places  re- 
quiring constant  watchfulness,  is  injured,  ev- 
ery sentiment  of  justice  forbids  that  the  oor- 
poratlon  should  rely  on  the  plea  of  contribu- 
tory negligence."  There  was  a  dissent  in 
the  case,  but  not  upon  this  point 

The  court  below  did  not  charge  in  this 
case  that  employing  a  child  of  nine  yean 
of  age  In  such  dangerous  work,  especially 
without  instruction,  was  per  se  negligence. 
Whether  It  would  be  error  to  refuse  to  so 
charge  is  not  before  us,  and  cannot  be  pre- 
sented here,  for  the  plaintiff  is  not  appealing, 
and  we  can  only  pass  upon  exceptions  to 
the  charge  or  refusal  to  charge  duly  noted 
In  apt  time.  But  as  it  Is  a  subject  of  grow- 
ing importance  to  lawyers,  as  well  as  in  pub- 
lic interest  generally,  it  may  be  well  to  cite^ 
«■  Indicative  of  the  conclusion  to  which  the 
maturer  Judgment ,  of  mankind  is  tending, 
tbe  age  below  which  legislative  construction 
in  other  states  had  made  It  Illegal,  and  there- 


fore negligence  per  se  and  irrebuttable,  to 
employ  any  child  in  a  factory,  at  the  close 
of  the  year  1901.  This  list  is  taken  from 
the  official  publications  of  tbe  United  States 
government  It  is  Illegal  to  employ  any  child 
in  a  factory,  under  15  years  of  age,  in  Flor- 
ida, Rhode  Island,  Washington,  and  SwltJBer- 
land,  or  under  14  years  of  age  in  Colorado, 
Connecticut  Illinois,  Indiana,  Massachusetts, 
Michigan,  Minnesota,  Missouri,  Nebraska.New 
Hampshire,  New  York,  Oklahoma,  South  Da- 
kota, Tennessee,  Vermont  Wisconsin,  Wyom- 
ing, New  South  Wales,  New  Zealand,  Ontario. 
Queensland,  and  Sweden.  In  Manitoba  It  is 
Illegal  to  employ  children  in  any  factory  un- 
der 16  years  of  age.  In  Ohio  it  is  illegal 
to  employ  in  a  factory  girls  under  16  and 
boys  under  15.  In  Louisiana,  New  Jersey,  and 
Quebec  the  age  limit  is,  girls  14,  boys  12.  In 
Pennsylvania,  Prance,  Germany,  and  South 
Australia  the  age  limit  Is  13.  In  the  follow- 
ing it  is  illegal  to  employ  children  in  any 
factory,  under  12  years  of  age:  Callf<wnla, 
Maine,  Maryland,  North  Dakota,  Austria, 
Belgium,  Holland,  Norway,  Russia,  and  Great 
Britain  (In  which  children  under  14  can  work 
only  6  hours  per  day,  and  those  under  21  are 
prohibited  to  work  at  night);  and  in  Den- 
mark 10  years.  During  the  present  year  Ken- 
tucky, Maryland,  and  perhaps  others,  have 
enacted  similar  laws,  making  14  years  the 
limit  and  Virginia  has  adopted  the  12-yeer 
limit  In  Porto  Rico,  no  child  under  16  years 
of. age  is  permitted  by  law  to  work  in  a 
factory  more  tlian  6  hours  in  24.  With  this 
consensus  of  opinion  in  nearly  the  entire  civil- 
ized world,  it  might  be  that  it  would  not  have 
been  error  If  the  Judge  bad  held  that  it  was 
negligence  per  se  to  put  a  child  of  the  tender 
age  of  9  years  to  work  on  a  dangerous  ma- 
chine, which  he  had  never  seen  before,  with- 
out any  Instructions  or  warning,  and  to  leave 
him  there  by  himself  without  stopping  the 
machine.  But  however  that  may  be,  it  cer^ 
talnly  was  not  error  to  leave  the  question  of 
negligence  to  the  jury,  with  the  charge  given 
In  connection  therewith,  which  was  very  fa- 
vorable to  the  defendant    No  raror. 

MONTGOMEBT.  J.  (dissenting).  The  al- 
legations of  the  complaint  substantially, 
stated  are:  First,  that  the  defendant  em- 
ployed the  plaintifF,  a  child  of  nine  years  of 
age,  to  work  for  it  around  a  machine  called 
a  -"Sander,"  used  for  sandpapering  lumber, 
and  which  consisted  of  a  large  Iron  frame 
"upon  which  were  adjusted  a  system  of 
drums  covered  with  sandpaper,  over  which 
there  revolved  rapidly  a  system  of  iron  roll- 
ers at  cyibiders  when  in  operation,  and  which 
said  rollers  or  cylinders  were  tmguarded  and 
uncovered,  and  exceedingly  dangerous  when 
operated  by  an  experienced  workman";  sec- 
ond, that  tbe  plaintiff  was  Inexperienced  in 
the  nse,  and  ignorant  of  the  dangerous  char- 
acter, of  said  machine,  and  that  the  defend- 
ant Knowing  of  his  yonth  and  mexpenoice 
and  Ignorance,  employed  the  plaintiff,  and 
set  him  to  assisting  in  sanding  pieces  of  lun:- 
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ber  wlfli  fhe  machine;  third,  that  the  de- 
f^idant  carelessly  and  negligently  omitted  to 
give  the  plaintiff  Instructions  In  relation  to 
his  work,  or  to  caution  him  as  to  the  dangers 
inddeat  thereto.  There  la  an  allegation  of 
the  complaint  in  these'  words:  "That  the 
plaintiff,  by  reason  of  bis  tender  years,  lack- 
ed the  capacity  to  understand  and  appreciate 
the  dangers  Incident  to  his  employment,  and 
was  imfit,  by  reason  of  bis  youth  and  Inex- 
perience, to  be  set  at  such  work,  which  the 
defendant  well  knew,  but  carelessly  and  neg- 
ligently BO  engaged  him  In  It"  l^ere  was 
another  allegation  that  the  child  was  badly 
hurt  while  he  was  engaged  In  his  work,  and 
that  the  Injury  was  permanent  At  the  end 
of  the  plaintiff's  testimony  the 'following 
statement  In  the  case  on  appeal  appears: 
"The  defendant  here  moved  the  court  to 
dismiss  the  complaint  under  Acts  1897,  c. 
109,  tot  the  reas6n  that  the  defendant  was 
not  shown,  In  any  aspect  of  the  testimony,  to 
have  been  negligent.  During  the  dlscnssloa 
of  this  motion  the  court  stated  to  the  plain- 
tiff's attorneys  that,  unless  It  were  negli- 
gence In  the  defendant  to  employ  the  plain- 
tiff at  all,  the  plaintiff  had  not  made  out  a 
case."  Upon  a  careful  review  of  the  evi- 
dence, we  are  of  the  opinion  that  his  honor 
made  no  mistake  in  his  conclusions  upon  the 
effect  of  the  evidence,  and  yet  he  submitted 
the  matter  to  the  jury,  and  there  was  a  ver- 
dict for  the  plaintiff.  That  was  error.  The 
Jury  should  have  been  Instructed  that  there 
was  ho  evidence  tending  to  show  that  the  de- 
fendant was  negligent  as  alleged  In  the  com- 
plaint 

The  following  la  the  whole  evidence  In  the 
case: 

The  plaintiff,  being  sworn,  testified  in  his 
own  behalf  as  follows:  "I  was  eleven  years 
of  age  the  1st  day  of  August,  1901,  and  was 
hurt  on  Wednesday,  the  3d  day  January, 
1900.  I  went  to  work  in  the  defendant's  fac- 
tory on  January  1,  1900,  and  had  never  be- 
fore worked  In  any  factory.  My  father  was 
not  at  home  on  Monday,  Tuesday,  nor  Wed- 
nesday, the  day  that  I  was  hurt.  I  went  to 
the  factory  on  Monday  morning  to  get  em- 
ployment I  asked  Mr.  Redding  If  I  could 
get  work  there,  and  he  said  'Yes.'  Mr.  Oris- 
som,  the  foreman  of  the  factory,  said  he 
would  give  me  25c.  per  day,  and  I  hired  to 
him,  and  he  put  me  to  tailing  a  molder  and 
pulling  sawdust  to  the  furnace.  I  tailed  the 
molder  the  first  day,  tailed  a  planer  some 
the  next  day,  and  tailed  the  molder  and 
planer  some  the  day  I  went  to  work  on  the 
Sander.  I  went  to  work  on  the  sander  about 
one  o'clock.  A  sand»  is  a  machine  with  roll- 
ers, and  sandpaper  on  the  rollers,  and  is  run 
by  belts.  The  machine  was  running  when  I 
went  to  It  Ellison  was  running  the  ma- 
chine, and  stood  at  its  front  end,  and  I  stood 
at  the  rear  or  back  end.  Ellison  told  me  to 
go  and  take  the  planks  as  they  came  out  of 
the  machine.  I  worked  there  an  hour  and  a 
half,  taking  the  planks  out  of  the  machine. 


before  I  got  hurt  The  planks  were  one  foot 
wide,  and  one  and  a  half  feet  long,  and 
about  an  Inch  thick.  I  had  never  seen  a 
sander  before.  The  planks  being  sanded 
were  safe  doors.  When  I  got  hurt  Ellison 
had  left  the  machine  to  go  after  more  planks. 
This  was  the  only  time  he  left  the  machine. 
He  did  not  stop  the  machine.  When  I  took 
a  plank  out  I  was  standing  where  1  always 
stood.  While  Ellison  was  gone,  I  leaned  up 
against  the  machine  and  laid  my  band  on  it 
and  it  was  caught,  and  I  hollered.  Some- 
body came  and  raised  up  the  machine  and 
took  my  band  out  My  hand  was  mashed 
up.  Nobody  explained  the  machine,  or  warn- 
ed me  where  the  dangerous  places  were.  I 
hired  for  three  weeks,  and  told  the  foreman 
I  was  a  schoolboy.  I  was  taken  to  Dr. 
Staunton,  and  my  hand  bled  very  much. 
My  arm  rose  about  a  week  after  I  was  hurt. 
I  had  never  before  been  In  a  factory  to  stay 
any  time,  but  had  been  In  furniture  factories 
several  times,  but  bad  not  examined  the  ma- 
chines. My  hand  was  mashed  between  the 
rollers."  On  cross-examination  plaintiff  tes- 
tified: "Mr.  Bedding  did  not  tell  me  about 
the  machine.  I  don't  remember  whether  the 
machine  was  higher  than  my  head.  I  was 
then  four  feet  high.  A  sander  is  higher  than 
a  molder.  I  could  stand  on  the  floor  and  see 
on  top  of  the  sander,  and  could  see  Inside  of 
the  machine,  and  see  the  rollers,  with  the 
sandpaper  on  them,  running.  I  don't  know 
whether  I  could  stand  on  the  floor  and  reach 
over  the  top  of  the  sander,  and  put  my  band 
down  on  the  sandpaper.  If  I  were  to  stand 
on  the  floor  and  lean  np  against  the  back  of 
the  machine,  it  would  be  safe,  and  I  would 
not  touch  the  machinery,  and  It  would  not 
hurt  me.  I  was  not  hurt  by  the  cogwheels 
on  the  side  of  the  machine.  I  did  not  climb 
up  on  the  machine.  When  standing  on  the 
floor  I  could  lean  up  against  the  machine 
and  could  not  touch  the  wheels,  but  could 
see  the  wheels  running.  I  do  not  know  how 
my  hand  touched  the  wheel.  I  was  then 
four  feet  tall,  and  the  plank  came  out  of  the 
end  of  the  machine,  about  midway  between 
the  bottom  and  top  of  the  machine.  The 
end  of  the  machine  was  covered  up.  The 
only  place  open  was  where  the  plank  came 
otit  I  don't  know  where  I  put  my  hand, 
but  don't  think  It  was  where  the  timber  cnme 
out  There  was  no  timber  coming  out  when 
I  was  hurt.  I  was  not  ixpected  to  go  up 
and  touch  the  machine.  I  knew  It  would 
hurt  me.  I  knew  It  would  hurt  to  put  my 
hand  on  the  moving  wheels.  I  could  see  the 
sandpaper  running.  I  did  not  have  to  put 
my  hand  on  the  machine  in  order  to  take  the 
plank  away.  The  plank  might  fall  on  the 
floor,  and  I  could  then  pick  It  up.  When  1 
see  a  wheel  turning  over,  I  know  it  would 
hurt.  I  would  not  have  been  hurt  If  I  had 
stood  off  from  the  machine,  and  that  was 
my  proper  place  to  stand.  The  timber  was 
light  I  would  take  two  at  a  time  and  put 
them  on  the  truck.    It  was  better  to  wait 
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and  take  two  at  a  time.  I  don't  remember 
what  I  leaned  against  tbe  machine  for.  I 
could  see,  If  I  put  my  hand  between  the  roll- 
ers, It  would  get  hurt  My  hand  could  not 
get  in  the  machine  it  I  had  not  put  it  in 
there.  I  don't  know  how  long  It  was  after 
I  took  out  the  last  plank  before  I  was  hurt 
It  was  about  two  minutes,  I  reckon.  I  was 
not  hurt  while  taking  out  plank  and  putting 
it  on  the  truck.  I  don't  remember  what  I 
leaned  against  the  machine  for.  Just  never 
thoiight  of  myself,  I  reckon,  and  leant  up 
against  It  It  was  a.  pretty  dangerous  place 
where  I  was  working,  as  the  timber  would 
come  out  and  push  you  backwards  if  you  did 
not  look.  I  got  pushed  against  the  truck 
that  way  one  time.  The  distance  from  the 
Sander  to  the  wall  was  as  far  as  from  me  to 
you  (about  12  m:  15  feet),  and  about  tbe  same 
distance  fi'om  the  sander  to  any  other  ma- 
chine. The  sandpaper  on  the  rollers  was  go- 
ing round  as  fast  as  it  could.  I  could  see,  if 
I  put  my  hand  between  the  rollers,  it  would 
get  hurt  If  I  had  stood  off  where  I  ought 
to  have  stood,  I  would  not  have  gotten  my 
hand  in.  I  don't  think  I  put  It  In,  but  It 
would  not  have  got  In  unless  I  put  it  In.  It 
was  better  to  stand  away  ftom  the  machine 
to  take  the  plank  out"  On  redirect  exam- 
ination idaintlfr  testified:  "The  plank  was 
nearly  the  same  length  and  width.  One  roll- 
er ran  one  way,  and  another,  another.  One 
roller  was  over  the  top  of  the  other.  I  don't 
remember  which  rollor  had  tbe  sandpaper  on 
it  I  was  standing  on  my  tbet  when  I  got 
hurt  I  did  not  get  off  of  the  floor.  I  am 
five  feet  high  now.  I  don't  know  whether  I 
have  grown  a  foot  or  not" 

B.  H.  Fitzgerald,  father  of  the  plaintifT, 
being  sworn,  testified  for  the  plaintiff,  In 
substance,  that  he  lived  in  High  Point:  that 
be  was  father  of  the  plaintiff;  that  he  work- 
ed on  a  farm  in  the  country;  that  he  was 
not  in  town  the  day  the  plaintiff  hired  to 
defendant  And  over  defendant's  objection 
he  testified:  That  be  did  not  hire  the'plain- 
tlflT  to  the  defendant,  and  that  be  knew  noth- 
ing about  it  (Defendant's  objection  over- 
ruled. Exception.)  That  when  be  got  back 
the  plaintiff  was  In  bed,  with  his  arm  dress- 
ed. That  the  doctor  came  to  see  him  every 
day  for  a  week  or  10  days.  That  there  was 
an  abscess  on  bis  arm,  from  which  plaintiff 
suffered.  That  plaintiff  remained  In  bed  till 
the  first  week  in  March.  On  cross-exami- 
nation witness  testified  that  tbe  doctor's  bill 
was  paid  by  defendant. 

H.  B.  Crouch,  witness  for  plaintiff,  being 
dnly  sworn,  testified:  That  he  was  working 
for  defendant  the  day  tbe  plaintiff  was  hurt, 
and  that  when  he  got  to  the  machine  the 
plaintiff  bad  his  hand  out  of  the  machine. 
That  when  he  first  looked  round,  on  hearing 
the  plaintiff  "holler,"  Albion  Sbeperd  was 
getting  the  boy  out  "I  have  worked  at 
Banders.  The  bed  or  frame  on  this  sander 
waa  86  inches  wide,  and  5  feet  9  inches  long, 
and  8  feet  and  10  Inches  high.    There  were 


three  sand  drums  in  the  machine,  and  tbe 
plank  passes  over  tbe  sand  drum,  and  the 
rollers  above  feed  the  plank  through.  There 
are  6  or  8  rollers,  which  are  about  3  inches 
in  diameter.  It  is  10  inches  from  where  the 
plank  comes  out  at  the  end  to  tbe  top  of 
the  machine.  The  sand  drums  run  towards 
the  front  and  the  rollers  run  towards  the 
back,  of  the  machine.  From  the  place  where 
the  plank  comes  out  to  the  floor  is  three 
feet  If  the  plaintiff  stuck  his  band  far 
enough,  it  would  reach  the  sand  drum."  On 
cross-examination  witness  testified:  "The 
machine  is  36  inches  wide,  46  Inches  high,, 
and  5.  feet  9  inches  long.  If  the  plaintiff  was 
only  4  feet  high  at  the  time  he  was  injured, 
he  could  Aot  stand  on  the  floor  and  reach 
over  and  touch  the  rollers.  If  you  look  over 
the  top  of  the  machine,  you  can  see  the  rollers 
ttimlng  over,— all  of  them,— If  no  timber  was 
in  the  madiine.  I  think  tbte  plaintiff  would 
have  had  to  get  np  on  tbe  macbhie  to  get  to 
the  rollers.  Don't  think  he  could  stand  on  the 
floor  and  touch  any  roller  that  would  hnrt 
him.  I  don't  think  the  plaintiff  could  stand 
on  the  floor  and  look  into  tbe  machine. 
There  is  no  danger  in  leaning  up  against 
this  machine.  It  is  about  one  foot  from 
where  plank  comes  ont  of  the  machine  to  the 
flrst  roller,  and  this  roller  Is  ten  inches  from 
the  top  oY  the  machine;  and,  when  the 
plaintiff  was  standing  on  the  floor,  he  would 
have  to  reach  over  the  top  of  the  machine, 
and  towards  the  front  one  foot,  and  then 
down  towards  the  floor  ten  inches,  before 
the  roller  would  be  touched.  It  does  not 
look  to  me  like  he  could  have  got  his  hand 
in  without  climbing  up.  The  machine  has 
an  iron  casting  all  around  It  from  bottom 
to  top,  and  he  could  not  have  got  bis  hand 
in  the  place  where  the  timber  comes  ont. 
The  sander  was  ten  or  flfteen  feet  from  any 
other  machine.  All  the  wheels  inside  can 
be  seen  by  looking  over  the  top  of  the  ma- 
chine. There  was  no  danger  about  this  ma- 
chine unless  yon  ptit  your  hand  in  It  Boys 
ars  generally  employed  to  do  such  work  as 
the  plaintiff  was  doing,  and  a  boy  the  size 
and  age  of  the  plaintiff  could  do  it  In  safe- 
ty. There  is  an  apron  6  or  8  inches  wide 
projecting  out  across  the  end  of  the  ma- 
chine at  a  point  about  10  inches  from  the  top, 
80  that  one  could  not  lean  directly  up  against 
the  casting,  on  account  of  this  apron.  The 
proper  place  to  stand  to  tall  this  machine 
is  about  2  feet  from  the  back.  There  is  no 
danger  from  belts  in  working  near  tbla  ma- 
chine, as  they  are  at  the  front  end,  and  run 
at  an  angle  of  45  degrees  or  more."  On  re- 
direct examination,  witness  testified:  "Boys 
are  employed  to  do  this  work  because  they 
are  cheaper  than  men."  Recross-examina- 
tion:  "If  the  plaintiff  was  as  much  as  4^ 
feet  high  when  hurt  he  could  not  have  stood 
on  the  floor  and  touched  a  single  roller  that 
would  have  hnrt  his  hand.  The  rollers  next 
to  back  of  machine  do  not  revolve  when 
there  is  no  timl>er  going  through,  and  I  do 
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not  tblnk  tbe  plalntUT  conM  have  been  burt 
by  a  feed  roller."  Re-redJrect  examination: 
*7f  the  plaintiff  looked  over  tbe  top,  he  could 
see  the  feed  roller  running.  The  sand  drums 
run  all  the  time.'  They  are  about  18  inches 
in  diameter." 

From  the  evidence.  It  Is  dear  -that  the  de- 
fendant had  taken  every  precaution  to  en- 
case the  machinery,  and  thereby  to  render  It 
as  safe  as  could  reasonably  be  done  to  those 
who  were  employed  about  It,  and  that  any 
danger  connected  with  its  operation  was  ful- 
ly known  and  appreciated  by  the  plaintiff. 
No  Instruction,  therefore,  was  necessary  to 
be  given  him.  So  far 'as  the  whole  evidence 
goes,  the  defendant  was  not  negligent  either 
in  the  character  of  the  machinery  used,  in 
tbe  provision  made  for  protection  against 
harm  to  its  employ&s,  or  in  its  failure  to  in- 
struct the  plaintiff  as  to  any  danger  connect- 
ed with  his  work. 

There  was  testimony  given  by  one  of  the 
employes  of  the  defendant  that  little  boys 
were  employed  to  do  the  work  which  the 
plaintiff  was  engaged  in  when  he  was  hurt 
because  their  labor  was  cheaper  than  that 
of  men.  If  the  writer  of  this  opinion  had 
the  power  to  correct  that  evil  practice  and 
bad  example.  It  would  be  corrected  at  once. 
The  employment  of  children  of  the  age  of 
this  plaintiff  by  manufacturing  establish- 
ments Is  revolting  to  the  sensibilities  of  all 
generous  minds;  and  the  personal  Injuries 
which  often  come  to  these  little  sufferers 
while  engaged  in  such  work  arouse  tbe  sym- 
pathies and  also  the  indignation  of  great 
numbers  of  our  people,— of  those  who  have 
children,  especially.  If  the  writer  was  a 
member  of  the  legislative  body,  bis  vote 
would  be  to  prevent,  by  stringent  enactment, 
the  employment  of  children  under  12  years 
of  age  in  connection  with  dangerous  ma- 
chinery. But  it  is  the  function  of  the  Judi- 
ciary—the  duty  of  the  court— to  expound  the 
laws,  not  to  make  them.  Accordhig  to  the 
testimony,  the  plaintiff,  at  the  age  of  9  years, 
and  employed  because  his  labor  was  cheaper 
than  that  of  a  man,  has  been  maimed  for 
life,  and  yet  we,  as  a  court,  in  my  opinion, 
can  grant  him  no  relief  under  the  laws  of 
the  comiponwealth. 

FURCHES,  0.  J.  I  concur  in  the  dissent- 
ing opinion. 

(m  N.  c.  «)») 

McCLURB  T.  FELLOWS  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  16, 
1002.) 

COHMBNCEMBKT    OP    ACTION  —  ISSUANCE    OF 
SOMlHONS—PCBIJCATION— ATTACHMENT. 

1.  Under  Code,  {  199.  proyiding  for  com- 
mencement of  action  by  issaance  of  summons; 
and  section  161,  providing  that  an  action  is 
commenced  when  summons  is  issued;  and  sec- 
tion 848,  providing  that  a  warrant  of  attach- 
ment may  be  granted  to  accompany  the  sum- 

f  1.  8«a  AtUctimuit,  vol.  5,  Cent.  Dig.  H  S98,  678. 


mons,  or  at  any  time  after  the  commencement 
of  the  action, — the  order,  by  the  clerk,  of  the 
pablication  of  the  summous  and  notice  of  at- 
tachment, and  tbe  actual  publication  th«-eof 
as  re(}ulred  by  sections  219,  352,  do  not  give 
jurisdiction,  the  summons  having  been  merely 
filled  out,  and  not  Issued,  and  issuance  not  hav- 
ing been  waived. 
Clark,  J.,  dissenting. 

Appeal  from  sui>erIor  court,  Mitchell  coun- 
ty;   Hoke,  Judge. 

Action  by  W.  K.  McCIure  against  O.  A. 
Fellows  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

S.  J.  Ervin,  for  appellants.  J.  T.  Perkins, 
t<x  appellee. 

COOK,  J.  The  defendants  entered  a  spe- 
cial appearance,  and  moved  to  vacate  the  at- 
tachment and  dismiss  the  action  upon  the 
ground  that  no  summons  had  issued,  and 
that  the  levy  of  the  attachment  was  void, 
and  of  no  effect  His  honor  overruled  the 
motion,  and  defendants  excepted  and  appeal- 
ed. 

From  tbe  facts  agreed  It  appears  that  the 
summons  was  filled  out  and  signed  by  the 
clerk,  but  never  issued  to  tbe  sheriff,  or  to 
any  one  for  him,  but  remained  in  the  office 
of  the  clerk.  An  order  of  publication  of  the 
summons  and  of  the  warrant  of  attachment 
was  duly  signed  by  the  clerk,  and  the  same 
was  duly  published.  So  the  question  raised 
by  defendant's  exception  for  our  decision  is, 
did  the  publication  pursuant  to  the  order  of 
the  clerk  disi>ense  with  the  issuing  of  the 
summons?  There  are  only  two  ways  by 
which  a  civil  action  may  be  commenced; 
(1)  By  Issuing  a  summons  (Code,  {  199);  (2) 
by  submitting  a  controversy  without  action 
(Id.  {  567).  When  the  former  method  is  re- 
sorted to,  the  action  Is  commenced  when  tbe 
summons  is  issued  (section  161),  and  not  un- 
til that  is  done.  But,  If  tbe  defendant  sees 
proper  to  do  so,  he  may  appear  without  a 
summons,  and  thereby  waive  its  Issuance. 
Moore  V.  Railroad  Co.,  67  N.  C.  200;  Middle- 
ton  V.  Duffy,  73  N.  C.  72;  Etherldge  v.  Wood- 
ley,  83  N.  C.  11;  Fleming  v.  Patterson,  99  N. 
C.  404,  6  S.  E.  396.  However,  no  such  waiv- 
er was  made  In  this  case.  The  summons  was 
not  Issued.  It  did  not  pass  from  the  hands 
of  the  clerk.  It  was  never  delivered  to  the 
sheriff,  nor  to  any  one  for  him,  expressly  or 
Impliedly.  Therefore  it  was  never  issued. 
Webster  v.  Sharpe,  116  N.  0.  466,  21  S.  B. 
912  (at  page  471,  116  N.  C,  and  at  page  912, 
21  S.  E.).  It  was  In  process  of  issuance, 
and,  had  it  been  delivered  to  the  sheriff,  or 
to  some  one  for  him.  Its  Issuance  would  have 
then  become  complete,  and  been  in  force  and 
of  effect  from  the  time  of  the  filling  out  and 
dating  by  the  clerk.  The  plaintiff  contends 
that  the  order,  by  the  clerk,  of  the  publica- 
tion of  the  summons  and  notice  of  attach- 
ment, and  the  actual  publication  thereof  as 
required  by  statute  (Code,  SS  219,  3.52),  dis- 
pensed with  the  formality  of  issuing  a  sum- 
mons to  the  sheriff,  who  Would  have  (know- 
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Ing  the  defeaaants  to  be  nonresidents,  and 
not  within  his  county)  to  make  a  return  of 
non  est  Inventus,  and  that  the  defendants 
were  In  no  way  prejudiced  by  the  fact  that 
the  Bummona  was  not  issued  from  the  clerk's 
office;  that  as  full  and  actual  notice  was 
given  to  defendants  by  the  publication  when 
and  where  to  come  and  defend  their  prop- 
erty as  If  the  summons  had  In  fact  been  Is- 
sued; that  the  court  acquired  Jurisdiction  of 
the  property  levied  upon  under  such  order 
and  publication,  and  that  it  would  have  been 
useless  for  the  clerk  to  have  banded  to  the 
sheriff  the  summons  for  him  to  enter  there- 
on, "Not  to  be  found  In  North  Carolina  after 
due  search,"  and  then  to  hand  It  back  to  the 
cl^k,  when  the  fact  that  defendants  were 
not  residents  and  could  not  be  found  In  the 
state  already  appeared  to  the  court  by  affi- 
davit This  contention  cannot  be  sustained, 
for  It  Is  contrary  to  the  express  requirements 
of  the  Code  and  the  rulings  of  this  court. 
Attachment  Is  a  provisional  or  auxiliary  rem- 
edy, and  derives  its  life  and  support  from  the 
action,  which  can  exist  only  when  consti- 
tuted ha  one  of  the  ways  above  stated.  So, 
there  being  no  summons  to  support  the  ac- 
tion, and  no  waiver  of  the  same,  all  proceed- 
ings had  were  not  only  Irregular,  but  vbid. 
Marsh  V.  Williams,  63  N.  C.  371  (at  page 
373).  The  service  attempted  to  be  made  by 
publication  was  a  nullity,  for  no  summons 
bad  been  issued,  and  therefore  none  could  be 
served.  The  warrant  of  attachment  may  be 
granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  ac- 
tion (Code,  {  348),  but  not  before.  Here  the 
attachment  issued,  but  no  summons.  So  It 
was  void,  and  of  no  effect.  Marsh  t.  Wil- 
liams, supra. 
Error. 

FURCHES,  C.  3.  After  full  consideration, 
I  regret  that  I  feel  it  my  duty  to  concur  in 
the  opinion  of  the  court  written  by  Justice 
COOK,  as  It  necessarily  overrules  the  case 
of.  Best  V.  Mortgage  Co..  128  N.  C.  351.  38  S. 
B.  923,  an  opinion  In  which  I  concurred.  I 
agree  with  Justice  CLARK  that  Best  v. 
Mortgage  Co.  fully  sustains  the  plaintiff's 
contentions,  and  under  that  decision  the 
plaintiff's  action  should  be  sustained.  But 
that  case  is  in  direct  conflict  with  Webster 
V.  Sharpe,  116  N.  C.  466,  21  S.  B.  912,  and 
Marsh  v.  Williams,  63  N.  C.  371,  and  cannot 
stand,  if  they  stand.  They  cannot  stand  to- 
gether. Best  V.  Mortgage  Co.  Is  wrong,  or 
Webster  v.  Sharpe  and  Marsh  v.  Williams 
are  wrong.  As  this  is  so,  I  feel  It  my  duty 
to  agree  with  that  opinion  which  seems  to 
me  to  be  sustained  by  reason  and  the  neces- 
sary construction  of  statutes.  The  Code  has 
abolished  attachments  as  original  actions, 
and  made  them  only  ancillary  remedies,  giv- 
en In  an  action  then  subsisting.  Marsh  v. 
Williams,  supra.  And  all  actions  must  be 
commenced  by  issuing  a  summons  (except  In 
one  Instance,  potaited  out  In  the  opinion  of 


the  court).  The  Issuance  of  a  summons  is 
more  than  simply  filling  It  out  It  must  be 
issued  as  welL  Webster  v.  Sharpe,  cited  In 
Currle  v.  Hawkins,  118  N.  C.  593,  24  S.  E. 
476.  I  am  therefore  satisfied  that  the  opin- 
ion of  the  court  (by  Justice  COOK)  is  sus- 
tained by  reason,  principle,  the  statutes,  and 
the  authorities  cited,  and  that  Best  v.  Mort- 
gage Co.  is  not  It  is  said  this  objection  is 
only  technical,  and  It  makes  no  difference 
whether  the  summons  was  issued  or  not; 
that  If  it  had  been  Issued,  it  could  never 
have  been  served,  as  the  court  bad  evidence 
before  it  that  the  defendant  was  a  nonresi- 
dent. If  It  be  admitted  that  tbe  defendant 
was  a  nonresident  still  he  might  have  been 
in  tbe  county,  and  liable  to  be  served.  But 
If  it  be  conceded  that  the  Issuance  of  the 
summons  in  this  case  was  technical,  still  it 
was  fundamental  in  constituting  the  action 
In  court  and  must  be  observed.  The  action 
In  Marsh  v.  Williams  was  dismissed  for  the 
reason  that  no  summons  had  been  issued. 
And.  in  my  opinion,  when  the  court  finds  that 
it  has  committed  an  error,  ^nd  thereby 
brought  its  own  opinions  in  conflict  with 
each  other,  the  sooner  it  is  corrected  tbe  bet- 
ter, unless  the  opinion  has  become  what  is 
called  stare  decisis,  and  a  rule  of  property. 

DOUGLAS,  J.  I  concur  in  the  opinion  of 
the  court  as  delivered  by  Justice  COOK  upon 
the  express  words  of  the  statute.  Section 
199  of  the  Code  provides  that  "civil  actions 
shall  be  commenced  by  issuing  a  summons." 
Section  218  simply  provides  for  service  of  tbe 
summons  by  publication.  It  does  not  pre- 
tend to  do  away  with  the  issuing  of  tbe  sum- 
mons, nor  does  It  provide  that  tbe  publica- 
tion shall  take  the  place  of  the  summons. 
There  can  be  no  service  of  the  summons  un- 
less there  Is  an  existing  summons  to  be 
served.  This,  I  think,  clearly  appears  from 
section  219,  which  prescribes  how  the  sum- 
mons shall  be  served  by  publication,  and 
ends  with  the  following  provision:  "And  no 
publication  of  the  summons,  nor  mailing  of 
the  summons  and  complaint,  shall  be  deemed 
necessary."  It  does  not  say  that  no  issuing 
of  the  summons  shall  be  necesary,  and  yet 
it  could  Just  as  easily  have  said  so  If  such 
had  been  tbe  Intention  of  the  legislature.  I 
think  there  Is  a  material  difference  between 
this  case  and  Best  v.  Mortgage  Co.,  128  N.  C. 
351,  38  S.  E.  923.  That  case  holds  (Syl.  2) 
that:  "The  Code  (section  218)  does  not  re- 
quire the  issuing  and  return  of  mmmon*  not 
served  as  a  basis  for  publication  of  sam- 
mous."  The  Italics  are  mine,  and  emphasize 
the  effective  words  of  tbe  decision.  There 
may  be  some  unguarded  expressions  In  the 
opinion,  but  these  must  be  construed  with  re- 
gard to  the  facts  of  the  case. 

CLARK,  J.  (dissenting).  The  appellee  not 
having  filed  a  brief,  as  required  by  rule  36 
(as  amended  at  this  term),  we  could  not  per- 
mit oral  argument  by  him.  and  hence  were 


Digitized  by 


Google 


N.C.) 


MoCLUBE  v.  PELLOWS. 


953 


wltbout  the  benefit  of  hearing  from  that  side. 
The  rule  requiring  printed  briefs  experience 
has  demonstrated  to  be  an  absolute  necessity 
for  the  careful  consideration  and  dispatch 
of  the  steadily  increasing  volume  of  business 
in  this  court,  and  must  be  strictly  and  im- 
partially adhered  to.  Notice  lias  long  been 
given  that  the  court  would  be  forced  to  adopt 
such  rule,  which  we  believe  is 'in  force  in 
the  highest  courts  of  all  our  sister  states. 
Fortunately  tor  appellee,  however,  the  only 
point  presented  on  this  appeal  has  been  re- 
cently and  clearly  decided  by  this  court  in  an 
opinion  (Best  v.  Mortgage  Co.,  128  N.  C. 
351,  38  S.  B.  923),  which  was  followed  by  the 
Judge  below.  It  having  been  made  to  "ap- 
pear to  the  satisfaction  of  the  court"  by  afS- 
davlt  that  the  defendants  were  nonresidents 
of  the  state,  that  a  cause  of  action  existed 
against  them,  and  that  after  due  diligence 
they  could  not  be  found  In  the  state,  service 
was  ordered  to  be  made  by  publication  as 
provided,  on  that  state  of  facts,  by  Code,  { 
218.  That  section  does  not  require  that  non- 
residence  should  be  made  to  appear  by  issu- 
ance to  the  sherifT  and  a  return  "Not  to  be 
found  In  my  county,"  but  requires  that  It 
shall  appear  "by  a£Sdavit  to  the  satisfaction 
of  the  court  that  he  cannot  be  found  within 
the  state,"  which  course  was  followed  In  this 
case.  It  appears  from  the  "facts  agreed"  that 
this  "action  was  begun  by  publication  of 
summons  returnable  to  April  term,  1809, 
Mitchell  superior  court";  that  "the  affidavits 
for  attachment  and  publication  were  in  due 
form,  and  sufficient  in  form  under  the  laws 
of  North  Carolina  for  the  purposes  for  which 
they  were  intended,  to  wit,  to  procure  an  or- 
der for  the  publication  of  summons  and  the 
issuance  of  attachments."  It  further  appears 
In  detail  by  the  case  agreed  that  the  attach- 
ment of  property  and  publication  and  affi- 
davits and  every  step  required  in  such  pro- 
ceedings were  regular  from  start  to  the  re- 
turn term,  save  that  the  defendants  contend 
that  there  was  no  summons  issued  in  said 
case;  and  this  Is  a  motion  at  that  term  to 
dismiss  the  action  and  dissolve  the  attach- 
ment on  that  ground.  The  authorities  and 
the  statute  are,  of  course,  uniform  that  an 
attachment  Is  ancillary,  and  can  only  be 
grranted  when  there  Is  an  action  pending,— that 
is,  begun  by  issuing  a  summons.  Marsh  v. 
Williams,  C3  N.  C.  171.  There  was  a  regular 
summons  in  this  case,  and  It  was  regularly 
served  by  publication,  instead  of  by  personal 
service,  since  the  latter  could  not  be  had, 
the  defendants  being  nonresidents,  and  it  ap- 
pearing to  the  court  "by  affidavit  to  the  sat- 
isfaction of  the  court"  (as  the  statute  requires) 
that  "after  due  diligence,  defendants  could 
not  be  found  In  this  state."  Why,  then.  Issue 
thereafter  a  summons  to  the  sheriff?  The 
statute  does  not  require  it,  and  the  precedents 
say  it  is  not  necessary,  and  nothing  could  be 
accomplished  by  doing  so.  The  summons  in 
such  case  is  "issued"  when  it  is  ordered  to  be 
published,  and  Is  sent  to  the  printer  to  be 


served  by  publication,  as  truly  as  when  it  i« 
handed  to  the  sheriff  to  be  served  personally. 
The  "service  is  by  publication,"  and  that  was 
regularly  had,  and  Jurisdiction  was  obtained 
by  attachment  of  the  property,  and  that  was 
also  regularly  had  in  this  case.  The  cases 
of  Houston  V.  Thornton,  122  N.  O.  365,  29 
S.  E.  827,  65  Am.  St  Rep.  699,  and  Webster 
V.  Sharpe,  116  N.  C.  460,  21  S.  E.  912,  relied 
on  by  defendants,  hold  merely  that  as  to  the 
statute  of  limitations,  the  summons  Is  "is- 
sued" in  cases  where  there  Is  personal  serv- 
ice, when  it  leaves  the  clerk's  office  to  be 
handed  to  the  sheriff.  They  do  not  hold  that 
that  Is  the  only  mode  of  "Issuance"  of  sum- 
mons. On  the  contrary,  when  the  service  Is 
to  be  by  publication,  the  summons  is  issued 
when  It  leaves  the  clerk's  office  to  be  served 
in  that  way.  In  both  cases  the  actual  service 
Is  later  in  publication  at  the  end  of  the  pre 
scribed  time,  and  In  personal  service  when 
the  defendant  Is  found  and  served  by  reading 
the  summons  to  Iiim  and  leavhig  blm  a  copy. 
In  the  late  case  of  Best  v.  Mortgage  Co.,  128 
N.  C.  353,  38  S.  E.  923,  this  Identical  point 
was  decided  by  a  unanimous  court  after  full 
consideration,  and  It  Is  said:  "The  Code  (sec- 
tion 218)  does  not  require  the  Issuance  and 
return  of  summons  not  served  as  a  basis  of 
publication  of  summons.  It  provides  merely, 
'Where  the  person  on  whom  service  of  sum- 
mons Is  to  be  made  cannot  after  due  dili- 
gence, be  found  in  the  state,  and  that  fact 
appears  by  affidavit  to  the  satisfaction  of 
the  court'  etc.,  then  an  order  for  publication 
of  summons  may  be  made."  And  it  is  also 
said  in  the  same:  "As  the  affidavit  then  filed 
sets  forth  that  the  defendant  was  a  nonresi- 
dent and  that  fact  is  not  denied,  it  could  have 
served  no  purpose  to  have  Issued  a  summons 
merely  to  be  returned  with  an  Indorsement 
of  the  fact  of  nonservlce  by  reason  of  nonresi- 
dence  of  defendant"  The  statute  requires 
such  fact  to  be  shown  "by  affidavit  to  the  sat- 
isfaction of  the  court"  and  not  by  such  per- 
functory presumption  as  that  the  defendant 
is  a  nonresident  of  the  state,  because  the 
sheriff  may  return  "Not  to  be  found  in  my 
county,"  when  there  are  96  other  counties 
in  the  state.  The  statute  is  more  just  to  the 
defendant  and  was  strictly  followed  in  this 
case.  Our  precedent  above  cited.  Is  not  only 
recent  by  a  unanimous  court  and  directly 
in  point  but  it  is  supported  by  the  rulings  in 
other  states  exactly  "on  all  fours."  Bannister 
y.  Carroll,  43  Kan.  64,  22  Pac.  1012;  Larimer 
▼.  Knoyle,  43  Kan.  838,  23  Pac.  487;  Green 
T.  Green,  7  Ind.  113;  Wood  v.  Blssell,  108 
Ind.  229,  9  N.  B.  425;  Mills  v.  Corbett,  8 
How.  Prac.  500;  Bank  v.  Richardson,  34  Or. 
530,  54  Pac.  359,  75  Am.  St  Rep.  664; 
Goodale  v.  Coffee,  24  Or.  354,  33  Pac.  990; 
Easton  V.  Chllds,  07  Minn.  242,  69  N.  W.  903; 
Hoffman  v.  Brungs,  83  Ky.  400;  and  there 
are  many  others.  In  equity  a  subpoena  was 
not  necessary  when  nonresidence  was  made 
to  appear  by  affidavit  and  publication  was 
made.    Erwln  v.  Pergson,  5  Ala.  167.    The 
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law  presumes  that  evety  man  is  in  possession 
of  l^  property,  either  in  person  or  by  some 
agent,  and  that  the  actual  levy  and  seizure 
of  the  property,. will  give  him  notice  of  the 
attachment  or  seizure,  and  the  publication  of 
the  summons  la  for  the  sole  purpose  of  notify- 
ing him  when  and  where  be  may  come  and 
defend  his  property.  Coop«  v.  Reynolds,  10 
Wall.  309,  19  L.  Ed.  931;  Bernhardt  T. 
Brown,  118  N.  O.  700,  24  S.  B.  527,  715,  88 
L.  R.  A.  402. 

The  defendant  farther  objects  that  this 
attachment  was  not  at  that  time  Indexed  on 
the  judgment  docket,  as  required  by  chapter 
435,  I^wB  1895.  That  is  not  a  pertinent  ob- 
jection on  this  motion,  and  can  only  arise  on 
a  contest  for  priority  of  liens  between  cred- 
itors. 


(131  N.  C.  533) 

ORBEN  T.  GREEN. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 

1902.) 

DIVOSOB  FBOM    BED   AND   BOARD-INDIONI- 

TIES— EVIDENCB. 

1.  A  divorce  from  bed  and  board,  under  Code, 
8  1286,  for  indi^uities  to  the  wife,  rendering 
her  condition  intolerable  and  life  burdensome,  is 
warranted,  where  the  huBband,  without  cause, 
denied  the  paternity  of  her  children,  withdrew 
all  marital  intercourse  from  her,  cursed  her, 
and  struck  at  her. 

2.  Id  an  action  for  diTorce  from  bed  and 
board  for  iudignities,  evidence  of  an  indignity 
within  six  months  of  the  bringing  of  the  action 
should  be  excluded. 

Appeal  from  superior  court,  Jackson  coun- 
ty; Justice,  Judge. 

Action  by  Maggie  V.  Green  against  John 
A.  Green.  Judgment  for  defendant  Plain- 
tiff appeals.     Reversed. 

Walter  G.  Moore,  for  appellant.  Coleman 
C.  Cowan,  for  appellee. 

CLARK,  J.  This  is  an  action  for  divorce 
from  bed  and  board.  The  complaint  al- 
leges, in  substance:  That  on  or  about  Sep- 
tember 4,  1900,  the  defendant  cursed  and 
abused  the  plaintia,  drawing  back  his  flsts 
to  strike  her,  which  plaintiff  avoided  by 
stepping  back,  and  told  her  to  leave  his 
hoase;  that  be  did  not  respect  or  love  her; 
and  this  in  the  presence  of  a  neighbor,— and 
states  her  conduct,  to  show  that  she  did  not 
provoke  it  That  the  defendant  was  jealous, 
and  if  she  spoke  to  any  man  or  went  to  any 
neighbor's  house,  the  defendant  would  get 
mad,  and  would  not  speak  to  her  for  several 
days,  and  that  she  did  nothing  to  cause 
jealousy;  stating  her  conduct.  That  for  at 
least  six  months  prior  to  September  4,  1900, 
the  day  the  plaintiff  was  driven  from  the 
defendant's  house,  he  had  slept  in  the  store- 
house, and  refused  to  stay  in  the  dwelling 
house  and  sleep  with  this  affiant,  though  she 
had  often  begged  him  so  to  do,  and  had  with- 
drawn during  that  time  all  marital  inter- 
toorse  from  the  plaintiff,  and  had  denied  his 
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being  father  of  their  children,  whereux>on  she 
avers  that  such  Indignities  have  rendered  her 
condition  intolerable  and  life  burdensome. 
Code,  {  128C.  The  plaintiff  testified  that  sbe 
was  25  years  old,  and  the  defendant  59;  that 
they  had  been  married  6  years,  and  bad  two 
children,— and  testified  somewhat  more  in 
detail  to  the  state  of  facts  above  set  out,  and 
introduced,  without  objection,  a  long  letter 
from  the  defendant  written  in  November. 
1900,  soon  after  the  separation.  In  whlcli, 
among  other  insulting  things,  he  repeats  that 
the  children  were  not  his,  and  charges  that 
they  were  begotten  by  the  plaintiff's  uncle. 
Upon  demurrer  to  the  evidence,  the  court 
gave  judgment  of  nonsuit.  In  this  there  was 
error.  In  Coble  v.  Coble,  55  N.  C.  3!>2,  It 
Is  said  that  It  Is  not  necessary  that,  to'  render 
the  plaintlfTs  conditlod  Intolerable  and  life 
burdensome,  there  should  be  a  striking  or 
even  a  touching  of  the  body,  but  foul  and 
unjust  accusations,  often  repeated,  with  a 
withdrawal  of  Intercourse  and  refusing  to 
bed  with  his  wife,  and  (in  that  case)  threats 
of  deadly  violence,  were  sufficient.  Here  we 
have  all  these  except  the  last  and  in  addi- 
tion we  have  here  the  offer  to  strike,  and  the 
express  charge  of  the  Illegitimacy  of  the  chil- 
dren. Would  it  be  reasonable,  should  these 
facts  be  sustained  by  a  verdict  to  compel  the 
plaintiff  to  again  bed  and  board  with  the  de- 
fendant, by  refusing  a  judicial  separation  and 
alimony  for  her  support?  The  defendant  ac- 
cording to  the  allegation  and  evidence,  has 
already  given  himself  such  separation  from 
bed  and  board,  by  abandoning  the  plaintiff. 
living  separate  and  apart  from  her,  and  rf- 
fusing  conjugal  relations,  and,  It  appears.  Is 
defending  this  action  simply  to  avoid  con- 
tributing to  her  support.  In  Erwln  v.  Er- 
win,  57  N.  C.  82,  the  facts  were  almost  identi- 
cal with  those  in  this  case.  The  complaint 
states  the  circumstances  specifically,  giving 
time  and  place,  as  required  (Martin  v.  Mar- 
tin, 130  N.  C.  27,  40  S.  E.  822,  and  Ladd  v. 
Ladd,  121  N.  C.  118,  28  S.  E.  190,  and  nu- 
merous cases  cited  therein);  also,  specifically, 
her  conduct  on  the  occasions  referred  to.  that 
It  may  be  seen  that  her  allegation  that  there 
was  "no  provocation  on  her  part"  was  not  a 
conclusion  of  law  or  fact  drawn  by  herself. 
Jackson  v.  Jackson,  105  N.  C,  at  page  43S, 
11  S.  E.  175,  and  cases  there  cited,  and 
O'Connor  v.  O'Connor,  109  N.  C.  139,  13  S.  E. 
887.  The  answer  denies  the  allegations  of 
the  complaint,  but  sets  up  no  counter  allega- 
tions of  conduct  on  the  part  of  the  plaintiff  in 
bar  to  a  divorce  notwithstanding  the  com- 
plaint 

The  letter  of  November,  1900,  It  la  true,  was 
written  within  six  months  of  bringing  the 
action,  and,  it  may  be  (which  we  do  not  de- 
cide), should  have  been  ruled  out  If  excepted 
to;  but  It  was  only  a  reiteration  of  what  was 
already  In  evidence,  save  the  charge  that  the 
plaintiff's  uncle  was  specifically  named  as 
the  father  of  the  children,  whose  paternity 
he  bad  before  disclaimed,  according  to  the 
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plalntllTs  evidence.  This  additional  indig- 
nity, having  been  witliin  Biz  months  before 
action  brought,  was  ciearly  incompetent,  and 
that  part  of  the  letter  should  have  been  ex- 
cluded by  the  court  ex  mero  motu;  but  in 
withholding  the  case  from  the  Jury  there 
was  error. 


(131  N.  C.  58<) 

HUNRY  V.  McCOY  et  al. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 
1902.) 

OBANT  ntOM    STATE— FRAUD— RIGHT   OV 
JUNIOR  GRANTEE. 

1.  When  land  wag  regularly  entered,  and  the 
person  making  the  entiy  died  before  payment 
for  or  taking  ont  a  grant  of  the  land,  but  with- 
in the  time  required  by  Code,  i  2780,  payment 
was  made  by  the  sister  of  the  deceased  euterer, 
and  a  grant  was  made  in  his  name,  as  permit- 
ted by  the  statute,  a  subsequent  grantee  of  the 
same  land,  who  made  his  entry  after  the  first 
eutry,  I>nt  prior  to  the  first  grant,  could  not  con- 
test the  validity  of  the  first  grant  on  the 
ground  that  fraud  was  practiced  on  the  state 
by  the  sister  of  the  first  enterer,  or  on  the 
ground  that  the  surveyor  and  chain  carriers 
were  not  qualified  and  sworn,  since  Code,  | 
2786,  authorizing  suits  by  any  party  aggrieved 
by  the  issuance  of  a  patent  by  the  state,  ob- 
tained by  false  suggestions,  etc.,  applies  only 
to  prior  grantees,  no  others  being  "aggrieved 
pa^es."    . 

Appeal  from  superior  court,  Macon  coun- 
ty; Justice,  Judge. 

Action  by  J.  S.  Henty  against  William  Mc- 
Coy and  others.  From  a  Judgment  (or  de- 
fendants, plalntifl  appeals.    Affirmed. 

Horn  ft  Mann,  for  appellant 

MONTGOMERY,  J.  It  appears  from  the 
complaint  that  on  the  1st  day  of  April, 
1899,  H.  H.  McCoy  entwed  in  the  entry 
taker's  office  of  Macon  county  a  tract  of  land; 
ttiat  be  died  in  1809,  without  having  paid 
the  state,  and  without  having  taken  out  a 
grant  for  the  land;  that  within  the  time  re- 
quired 'by  the  statute  his  sister,  Perlie  Mc- 
Coy, on  the  3l8t  of  December,  1901,  paid  for 
the  land  entered  by  her  brother,  and  procured 
a  grant  from  the  state  to  be  made  out  in  liis 
name.  It  appears  farther  In  the  complaint 
that  the  plaintifT,  J.  S.  Henry,  on  the  Stfa  of 
September,  1900,  entered  in  ttie  same  office 
the  same  tract  of  land,  and  on  the  14th  of 
March,  1892.  obtained  a  grant  from  the  state 
for  the  same.  This  action  was  brought  by 
the  plaintiff  against  the  defendants,  who  are 
heirs  at  law  of  H.  H.  McCoy,  to  have  the 
grant  issued  to  H.  H.  McCoy  declared  void, 
and  for  possession  of  the  tract  of  land.  The 
grounds  assigned  by  the  plaintiff  for  his  ac- 
tion are  fraud  on  the  part  of  Perlie  McCoy 
In  procuring  the  warrant,  and  that  Ammons, 
who  made  the  survey  for  McCoy,  was  not 
the  surveyor,  and  was  neither  bonded  nor 
sworn;  that  he  was  not  a  deputy  surveyor, 
and  that  the  chain  carriers  were  not  sworn. 
There  was  a  demurrer  to  the  complaint,  in 
the  following   w<»rds:     "(1>  That  plaintiffs 


complaint  does  not  state  a  cause  of  action. 
(2)  That  from  said  complaint  it  appears  that 
the  defendauts  have  the  oldest  grant,  as  well 
as  the  oldest  entry,  for  the  land  described 
In  the  complaint.  (3)  For  that  a  state  grant 
cannot  be  attacked  for  the  reasons,  or  any 
of  the  reasons,  mentioned  in  said  complaint. 
(4)  That  said  complaint  falls  to  show  where- 
in any  fraud  was  practiced  on  plaintiff  by 
defendants."  His  honor  sustained  the  de- 
murrer, and  the  plaintiff  appealed. 

We  see  no  error  in  the  ruling.  The  defend- 
ants have  the  oldest  grant.  The  entry  was 
regularly  made,  and  within  the  time  allowed 
by  law.  The  price  of  the  land  was  paid  by 
the  Bister  of  H.  H.  McCoy,  who  was  then 
dead,  and  the  grant  made  in  the  name  of  the 
deceased  enterer,  which  was  the  prefer 
course.  Code,  {  2780.  The  plaintiff  made 
his  entry  of  the  land  before  the  g;rant  was 
issued  to  McCoy,  but  he  did  not  procure- his 
grant  nntll  after  the  McCoy  grant  had  been 
Issued.  If  there  was  any  fraud  practiced 
by  Perlie  McCoy  upon  any  one,  it  was  upon 
the  state,  and  not  upon  the  plaintiff.  If  Am- 
mons was  not  the  surveyor  duly  sworn  and 
qualified,  or  if  the  chain  carriers  were  not 
sworn,  they  are  matters  that  the  plaintiff 
cannot  complain  of,  he  being  a  Junior  gran- 
tee. This  action  was  brought  under  section 
2780  of  the  Code.  In  Carter  v.  White,  101 
N.  C.  33,  7  S.  B.  474,  the  action  was  brought 
under  the  same  statute.  The  court  said 
there:  "In  the  construction  of  the  statute. 
It  is  held  that  the  remedy  Is  open  only  to  the 
senior  against  a  Junior  grantee.  Inasmuch  as 
none  cnn  be  aggrieved  unless  he  has  an  in- 
terest in  the  subject-matter  of  the  obnoxious 
grant  when  it  Issued,  which  a  Junior  grantee 
has  not,  and  the  purpose  Is  to  remove  a  cloud 
overshadowing  a  previously  acquired  titie. 
This  question  was  before  the  court  for  the 
first  time  in  Crow  ▼.  Holland,  15  N.  O.  417. 
In  that  case  the  court  said:  "Did  the  legis- 
lature, when  it  passed  the  act  of  1798  (section 
2786  of  the  <Code),  suppose  that  a  Junior 
patentee  could  be  aggrieved  because  the  state 
bad  been  Imposed  on  or  defrauded  by  an 
eider  patentee?  Was  not  the  tenth  section 
enacted  for  the  benefit  of  those  persons  who 
held  patents  from  the  king,  lord  proprietors, 
or  the  state,  and  should  be  aggrieved  by  their 
titles  being  clouded  or  endangered  by  a  color 
of  titie  which  might  be  set  up  under  a  Junior 
grant  for  the  same  land,  obtained  since  the 
4th  day  of  July,  1776?"  The  court  then 
cited  numerous  authorities  from  the  English 
and  American  courts  to  the  effect  that  a  Jun- 
ior patentee  could  not  be  aggrieved  because 
the  state  had  been  Imposed  on  or  defrauded 
by  an  elder  patentee,  and  concluded  the  opin- 
ion by  saying:  "Considering  these  authori- 
ties as  decisive;  satisfied  that  it  is  the  es- 
tablished rule  of  the  common  law  that  no  one 
is  prejudiced  by  the  king's  grant  but  he  who 
had  a  prior  grant  for,  or  an  ancient  vested 
right  in,  the  same  thing;  that  no  other  sub- 
ject could  have  a  scire  facias  to  repeal 
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king's  grant;  that  In  all  otber  cases  the  scire 
taclaa  must  be  brought  by  the  king,  Jure 
reglo,  himself,  to  repeal  his  own  grant, — it 
seems  to  ns  demonstrable,  on  examining  the 
whole  act  of  1798,  that  this  broad,  ancient, 
wise,  and  well-established  distinction  la  ob- 
served and  kept  up  by  the  general  assem- 
bly." The  remedy  Is  for  the  state,  when 
the  state  has  been  defrauded,  and  a  scire  fa- 
cias may  also  be  sued  out  by  an  Individual 
when  such  Individual  is  aggrieved.  To  the 
same  effect  is  the  case  of  Ray  t.  Castle,  79 
N.  C.  580. 
No  error. 

CLARK,  J.  (concurring).  In  Crow  v.  Hol- 
land, 15  N.  C.  417,  It  Is  held  that  a  grant 
can  only  be  set  aside  at  the  suit  of  the  state 
(see  Code,  {  2788),  or  of  a  prior  grantee  (see 
Code,  {  2786).  In  the  present  case  the  conrt 
merely  holds  that  a  grant  cannot  be  set  aside 
at  the  suit  of  a  Junior  grantee  on  the  ground 
of  fraud  practiced  on  the  state;  citing  Carter 
T.  White,  101  N.  C.  33,  7  S.  E.  473.  But  as 
the  plaintiff  cites  and  relies  upon  State  t. 
Bland,  123  N.  C.  739.  81  S.  E.  475,  it  is  well 
to  note  that  that  case  has  no  bearing  here. 
It  held  that  since  Code,  {  177,  "requiring  all 
actions  to  be  brought  by  the  party  In  inter- 
est," Code,  8  2788,  authorizing  the  state  to 
bring  actions  to  annul  grants,  applies  "only 
to  those  cases  in  which,  upon  the  cancellation, 
the  title  to  the  realty  would  revest  In  the 
state,  which  Is  thus  the  party  in  Interest," 
which  was  the  case  In  State  v.  Bevers,  86  N. 
C.  588,  which  Is  cited.  It  is  further  said: 
"If  this  were  not  so,  parties  contesting  the 
validity  of  grants  alleged  to  be  Junior  could 
overwhelm  the  state  with  costs  of  litigation 
In  which  It  has  no  interest"  In  that  case, 
accordingly,  It  being  "averred  In  the  com- 
plaint and  admitted  by  the  demurrer  that  the 
state  has  no  Interest  in  the  land,"  but  that 
the  action  was  brought  for  the  benefit  of 
the  senior  gmntee,  the  court  held  that  he, 
having  a  right  to  bring  a  direct  action  under 
Code,  {  2786,  "should  have  sought  it  at  his 
own  cost  and  charges,  as  required  by  Code, 
{  177,"  and  dismissed  the  action  which  had 
been  brought  by  the  state.  There  is  nothing 
therein  contained  which  tends  to  support  the 
plaintiff's  contention  that  a  Junior  grantee 
can  maintain  an  action  to  set  aside  a  senior 
grant  for  fraud  practiced  on  the  state. 

DOUGLAS,  J„  concurs  In  result 


(131  N.  C.  506) 

BOND  et  al. 


T.  WILSON. 


(Supreme  (^nrt  of  North  Carolina.     Dec.  16, 
1902.) 

BILLS  AKD  NOTES-LIMITATIONS— IND0R3B- 

MBNT  OP  PAYMENTS— EVIDBNCB— 

TRIAt.— VERDICT— CORKE)CT10N. 

1.  Where,  in  an  actiou  on  notes,  the  Jury  al- 
lowed defendant  certain  credits,  not  indorsed, 
bnt  the  verdict  omitted  to  mention  the  dates 
the  credits,  should  bear,  it  was  not  error  for  the 


court  to  direct  the  jury  to  retire  and  find  the 
dates  of  the  credits. 

2.  Where  plaintifiTs  agent  had  indorsed  cer- 
tain payments  on  defendant's  notes  to  plain- 
tiff, and  had  also  acted  as  agent  for  defendant 
in  the.  sale  of  certain  real  estate,  the  proceeds 
of  which  the  agent  had  held,  a  letter  written 
by  defendant  to  the  agent,  referring  to  an  ac- 
count, and  showiug  credits  entered  on  the  note, 
was  admissible  to  show  that  payments  indorsed 
by  the  agent  were  by  defendant's  authority, 
and  to  rebnt  defendant's  plea  of  limitations. 

Appeal  from  superior  oonrt,  Borke  county; 
Councill,  Judge. 

Action  by  Lou  N.  Bond  and  others  against 
James  W.  Wilson.  From  a  Judgment  in  fa- 
vor of  plaintiffs,  both  parties  appeal.  A£9rm- 
ed. 

John.  T.  Perkins,  A.  O.  Avery,  and  B.  J. 
Justice,  for  plaintiffs.  Thomas  N.  Hill  and 
Avery  &  Elrvin,  for  defendant. 

Plaintiffs'  AppeaL 

MONTGOMERY,  J.  The  defendant  claim- 
ed several  credits  on  account  of  payments 
made  by  him  upon  the  notes  sued  on,  but 
which  were  not  indorsed  upon  the  notes  them- 
selves. Cue  was  for  the  amount  of  $800, 
which  the  defendant  averred  he  had  paid  for 
a  mill  wheel  at  the  request  of  the  agent  of 
the  plaintiffs;  and  another  was  for  the  amount 
of  1240,  freight  bill  on  the  wheel.  When'  the 
Jury  brought  in  the  verdict,  and  it  was  read 
by  direction  of  the  court,  it  was  seen  that, 
while  the  Juiy  had  allowed  the  two  credits, 
they  had  omitted  to  mention  the  dates  the 
credits  should  bear,  whereupon  his  honor  di- 
rected the  Jury  to  retire  and  state  in  writing 
the  date  upon  which  the  payment  of  the  $1.- 
040  for  the  mill  wheel  ai^d  freight  should  be 
entered.  They  returned  with  their  verdict, 
finding  the  credit  as  of  Uie  1st  of  January, 
1876.  The  plaintiffs  excepted  to  the  direction 
of  the  court  requhrlng  the  Jury  to  amend  their 
verdict,  insisting  that  "the  verdict  as  at  first 
rendered  was,  in  contemplation  of  the  law, 
a  finding  by  the  Jury  that  the  said  $1,0-10 
should  be  credited  as  of  the  first  day  of  the 
term;  that.  Instead  of  that,  the  court  inter- 
fered with  the  province  of  the  jury  and  the 
rights  of  the  parties,  in  violation  of  the  law,  in 
directing  a  finding  of  a  specific  time  for  enter- 
ing said  credit."  We  are  unable  to  see  any 
Just  ground  for  complaint  on  the  part  of  the 
plaintiffs  in  the  particular  mentioned.  It  was 
an  Imperfect  verdict  as  at  first  rendered,  but 
the  finding  of  the  date  of  the  payment  made 
it  complete,  and  in  no  sense  was  It  contra- 
dictory. It  was  the  proper  thing  to  have  done, 
as  well  as  the  Just  thing,  if  the  verdict  was 
right  in  the  first  instance.  Juries  are  constitut- 
ed for  the  very  purpose  of  finding  the  ma- 
terial facts  in  a  case,  and,  when  the  court 
discovers  a  failure  on  their  part  to  find  all 
of  the  material  facts,  it  can  direct  the  July 
to  retire  and  amend  the  verdict  In  Wright 
T.  Hemphill,  81  N.  C.  33,  the  Jury  returned 
their  verdict  to  the  clerk,  and  had  separated 
tor  the  night  and,  upon  his  honor  oomlng 
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upon  the  bench  In  the  morning,  be  ordered 
them  to  retire  and  complete  their  verdict 
That  was  an  action  for  the  recovery  of  per- 
sonal property,  and  the  verdict,  as  banded 
to  the  clerk,  fixed  the  property  in  the  defend- 
ant, but  there  was  an  omission  to  find  the 
value  of  the  property  and  assess  the  damages 
for  detention.  There  the  court  said:  "It  Is 
always  proper  for  the  Judge,  when  the  Jury 
return  their  verdict  in  open  court,  to  see 
tliat  it  is  responsive  to  every  material  Issue 
of  fact  submitted  to  them,  and,  if  it  be  not 
80,  to  refuse  to  receive  it,  and  direct  a  Jury 
to  retire  and  make  up  and  bring  in  a  complete 
verdict"  In  Wllloughby  v.  Threadgill,  72  N. 
C.  438,  the  Jury  returned  a  verdict  to  the 
clerk  at  dinner  recess  in  favor  of  the  plaintiff 
for  a  sum  certain,  without  Interest  When 
his  honor  ^  resumed  his  sitting,  the  verdict 
as  rendered  and  entered  by  the  clerk  was 
brought  to  his  attention;  and,  the  Jury  being 
in  the  courtroom,  his  honor  directed  them 
to  take  their  places,  and,  after  instructing 
them  in  the  law  as  to  the  rule  of  interest  ask- 
ed them  to  retire  and  to  amend  their  verdict 
according  to  his  instructions.  That  course 
was  approved  by  thl?  court  Of  course,  as 
was  said  in  tliat  case,  such  a  course  would 
not  be  adicissible  in  criminal  actions.  The 
other  exceptions  are  without  merit 
No  error. 

CLARK,  J.,  did  not  sit  on  the  hearing  of 
this  appeal. 

Defendant's  Appeal. 

MONTGOMBRY,  J.  This  case  Is  exactly 
like  it  stood  when  It  was  here  before  (129  N. 
O.  887,  40  S.  B.  182),  except  that  the  plaintiffs 
offered  in  evidence  a  certain  letter  written 
by  the  defendant  to  Samuel  McD.  Tate  after 
the  commencement  of  this  suit  bearing  on 
the  question  of  the  alleged  payments  made  by 
the  defendant  on  the  notes  sued  on,  in  addi- 
tion to  the  evidence  on  that  point  at  the  first 
hearing.  The  letter,  dated  at  Raleigh,  Jan- 
nary  18,  1897,  is  In  the  following  words  and 
figures: 

"When  at  home,  wd.  have  called  to  see 
you,  but  was  too  unwell.  I  find  the  bonds 
are  largely  overpaid.  Had  no  Idea  of  the 
payments  made  by  you,  except  the  first  and 
did  not  know  how  much  It  was.  Is  there 
anything  you  could  possibly  hold  onto  until  it 
is  adjudicated? 

My   books  show   cash   pd.   for  Walton 

House $2,800 

Credited  by  and  paid  at  sale  $  644  56 
Credited  by  amt  entered  on 

notes    509  94 

Credited  by  154  90 

Credited  by 310  03 

Credited  by 258  21 

I13T7  68" 
The  above  was  an  account  between  Tate 
and  Wilson  (the  defendant)  of  a  fund  In  the 
hands  of  Tate  belonging  to  Wilson,  the  pro- 
ceeds of  the  sale  of  a  piece  of  real  estate  in 


Morganton.  The  second  credit  given  to  Tate,, 
of  $509.94,  Wilson  admitted  was  placed  by 
Tate  on  Wilson's  notes  due  to  the  plaintiffs 
by  direction  of  Wilson.  That  credit  was 
made  on  the  3d  of  Jurie,  1884,  on  the  $3,000. 
The  third  credit  of  $154.90  was  made,  by  di- 
rection of  Wilson,  by  Tate  on  the  $2,000  note 
on  August  12,  1884.  The  fourth  amount, 
$310.03,  Is  hidorsed  as  a  credit  on  the  $3,000 
on  September  11, 1890;  and  the  fifth  amount, 
$258.21,  is  indorsed  as  a  credit  on  the  $2,000 
note  in  August  1883.  The  last  two  amounts. 
If  entered  on  the  bonds  by  Tate  with  the  au- 
thority of  the  defendant  defeat  the  defend- 
ant's plea  of  the  statute  of  limitations.  Con- 
sidering the  business  relations  between  Tate 
and  Wilson,  we  are  Inclined  to  the  opinion 
tliat  the  letter  was  some  evidence  to  be  sub- 
mitted to  the  Jury  of  the  payments.  Several 
years  had  elapsed  l)etween  the  sale  of  the 
Walton  property  by  Tate  for  the  defendant, 
and  the  entries  made  by  Tate  (they  were  In 
his  liand writing)  on  the  notes;  and  even  up 
to  the  letter,  written  in  1897,  no  protest  had 
been  made  against  the  disposition  of  the  fund 
in  Tate's  hands,  or  inquiry  made  of  the  fund. 
The  evidence  was  submitted  to  the  Jury  un- 
der proper  instruction  by  his  honor,  together 
with  that  of  the  defendant  and  the  weight 
of  it  was  for  them.  It  was  more  than  a 
scintilla  or  .suspicion.  The  Instruction  pray- 
ed for  by  defendant  that  the  notes  were 
barred  by  the  statute  of  llmltatione,  on  the 
evidence,  was  properly  refused. 
No  error. 

CLARK,  J.,  did  not  sit  on  the  hearing  of 
this  appeal. 

(131  N.  C.  491) 

JOHNSTON  et  al.  v.  CASH  et  al. 

(Snpreme  Court  of  North  Carolina.    Dec.  16, 

1902.) 

BXEWOnON  SALE-MIXED  EQUITABLE  ESTATE 
—ADVERSE  POSSESSION— INTERRUP- 
TION—EXTENT. 

1.  An  owner  of  land  made  a  mortgage  deed 
thereof  to  another  party,  who  subaequeutly  con- 
veyed the  land  to  H.  Held,  that  a  Sale  of  the 
land  on  an  execution  aRninst  H.  passed  no  title. 

2.  A  party  claimiDg  title  to  land  by  adverse 
possession  cannot  derive  any  benefit  from  the 
possession  of  a  third  party,  or  of  others  claim- 
ing under  the  third  party,  where  he  fails  to 
connect  himself  with  such  third  party's  title. 

3.  Possession  by  any  one  of  several  tenants  in 
common  of  land  would  be  sufficient  to  defeat 
the  claim  of  adverse  possession  of  the  land  by  a 
third  party. 

4.  Possession  of  land  under  color  of  title,  so 
aa  to  ripen  into  title  by  adverse  possession,  only 
extends  to  the  boundaries  marked  by  the  color, 
and  they  cannot  be  enlarged  so  as  to  extend  the 
color  of  title  by  showing  what  was  Intended  to 
be  conveyed. 

Clark,  J.,  dissenting. 

Appeal    from    superior    court    Buncombe 
county;    M.  H.  Justice,  Judge. 
Eljectment  by  Thos  D.  Johnston  and  otb- 
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era  against  Jesse  Case  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed. 

Jones  &  Jones  and  Reed  &  Van  Winkle, 
for  appellants.  Merrlmon  &  Merrimon  and 
G.  A.'  Shuford,  for  appellees. 

FURCHES,  C.  J.  This  Is  an  action  of 
ejectment  and  It  is  alleged  by  the  plaintiffs 
and  admitted  by  the  defendants  that  James 
Case,  the  ancestor  of  the  defendants,  at  one 
time  was  the  owner  of  the  land  In  controver- 
sy; and  the  plaintiff  undertook  to  show  that 
he  bad  acquired  the  title  of  James  Case,  and 
Is  now  the  owner  of  the  land.  He  undertook 
to  do  this  by  a  mortgage  deed  from  James 
Case  to  William  Case,  dated  December  24, 
1850;  a  deed  from  William  Case  to  W.  L. 
Henry,  dated  March  15,  1855;  a  deed  from 
Sumner,  sheriff,  to  George  Brooks,  dated  Sep- 
tember 11,  1869;  a  deed  dated  the  13th  No- 
vember, 1882,  from  parties  claiming  to  be  the 
heirs  of  George  Brooks,  to  Samuel  Brooks; 
a  deed  of  trust  from  Samuel  Brooks  and  wife 
to  H.  B.  Stevens,  dated  February  4,  1803; 
and  a  deed  from  H.  B.  Stevens,  trustee,  to 
Thos.  D.  Johnston,  the  plaintiff,  dated  April 
8,  1896.  And  the  plaintiff  further  claims 
that.  If  be  has  failed  to  show  that  In  this 
way  be  has  acquired  the  title  of  James  Case 
to  the  land  In  controversy,  then  by  color  of 
title  and  adverse  possession;  that  he  has 
shown  color  of  title  to  said  land  and  such 
adverse  possession  as  to  ripen  into  title,  and 
that  be  Is  entitled  to  recover  on  that  ac- 
count During  the  progress  of  the  trial  the 
defendants  noted  many  exceptions,  as  ap- 
pear of  record,  and,  upon  Judgment  being 
rendered  against  them,  they  appealed. 

We  do  not  propose  to  consider  all  tbe  ex- 
ceptions taken,  but  only  such  of  them  as  ar« 
necessary  to  a  disposition  of  the  case  on  ap- 
peal. The  court  properly  held,  and  instruct- 
ed tbe  Jury,  that  .no  title  passed  to  George 
Brooke  by  the  sale  and  deed  of  Sheriff  Sum- 
ner. Sprinkle  v.  Martin,  06  N.  0.  55.  Tbla 
being  so,  all  tbe  evidence  offered  for  the  pur- 
pose of  tracing  tbe  title  from  James  Case  to 
W.  L.  Henry,  and  all  the  conversations  al- 
leged to  have  taken  place  between  James 
Case  and  said  Henry,  or  any  one  else,  as  to 
whether  he  held  under  Henry,  and  as  his 
being  Henry's  tenant  were  irrelevant  in- 
competent, and  impropei'I."  nllowed  as  evi- 
dence. It  may  not  have  r.ppeared  to  be  so 
when  It  was  offered,  as  the  case  may  not 
have  been  sufficiently  developed  at  that  time 
to  show  its  irrelevancy.  But  if  this  were 
so,  when  it  appeared  that  the  sheriff's  deed 
conveyed  no  title,  as  he  was  attempting  to 
sell  a  mixed  equitable  estate  (as  in  Sprinkle 
V.  Martin,  supra),  he  should  have  excluded 
it,  and  should  have  so  charged  the  Jury. 
Tbla  he  did  not  do,  but  erroneously  charged 
tbe  Jtiry,  if  they  found  that  James  Case  ever 
held  under  W.  L.  Henry,  the  plaintiff  would 
be  oitltled  to  have  counted  such  time  ao 


held  by  him  as  adverse  possession.  This  was 
error.  The  plaintiff  could  only  have  had  the 
benefit  of  such  adverse  possession  of  those 
who  held  under  him,  or  those  under  whom 
be  derived  his  title.  And,  as  he  derived  no 
title  from  Henry,  he  could  not  have  the  bene- 
fit of  Henry's  possession,  nor  of  any  one 
holding  possession -under  him.  If  there  was 
such  holding  under  Henry,  it  would  tend  to 
strengthen  Henry's  title;  but  the  plaintiff 
does  not  connect  himself  with  Henry,  and 
gets  no  support  from  any  title  Henry  may 
have  had.  The  plaintiff  must  recover  upon 
the  strength  of  his  own  title,  and  it  would 
be  as  fatal  to  his  action  to  show  that  the  ti- 
tle is  hi  Henry  as  it  would  be  to  show  that 
it  was  in  the  defendants,  as  the  plahitiff  has 
failed  to  connect  himself  with  Henry's  title. 
Tbe  plaintiff  having  failed  to  connect  his 
title  with  that  of  Henry,  the  defendants  are 
entirely  disconnected  with  the  plaintifTs  ti- 
tle. If  he  has  any,  and  free  from  any  estoppel 
on  account  of  their  being  the  heirs  at  law 
of  James  Case.  That  may  have  existed  as 
between  them  and  Henry's  title,  but  not  be- 
tween them  and  the  plaintiff's  title.  And 
the  court  erred  in  charging  the  Jury  that  the 
defendants,  who  were  femes  covert  or  in- 
fants, were  estopped  and  barred  by  adverse 
possession,  the  same  as  if  th^  were  femes 
sole,  or  of  full  age. 

The  plaintiff  being  unable  to  connect  him- 
self with  the  Henry  title  (if  he  had  one),  or 
any  other  tftle  derived  from  James  Case, 
the  common  source  of  title,  he  must  fall  un- 
less he  can  recov»  upon  color  of  title  and  ad- 
verse possession.  And,  as  the  defendants 
are  the  heirs  at  law  of  James  Case,  they  are 
tenants  In  common,  and  the  possession  of 
any  one  of  them  would  be  sufficient  to  ex- 
clude tbe  claim  of  adverse  possession  on  the 
part  of  the  plaintiff  if  they  have  been  in 
possession,  and  have  not  agreed  to  hold  under 
the  plaintiff,  or  those  under  whom  he  claims, 
since  the  date  of  the  sheriff's  deed.  But  col- 
or of  title  Is  not  title.  It  is  only  a  shadow, 
and  not  a  substance.  But  tor  the  purpose 
of  quieting  titles,  and  to  prevent  litigation 
about  state  claims,  the  law  has  provided 
that  where  one  enters  into  the  open,  noto- 
rious possession  of  land  under  color  of  title, 
— this  shadow,— and  remains  continuously  in 
said  adverse  possession  for  seven  years 
claiming  it  as  his  own,  tbe  law  will  protect 
such  possession;  that  such  long  possession 
under  color  of  title.  In  tbe  eyes  of  the  law, 
ripens  such  color  into  title.  But  that  shadow 
or  color  only  extends  to  the  boundaries  mark- 
ed by  the  color,— the  deed,— and  can  extend 
no  further,  though  fbey  may  be  circumscrib- 
ed, as  they  will  not  even  cross  another  line 
unless  there  is  actual  possession  across  that 
line,  or  "lappage,"  as  It  Is  called.  And  U 
there  is  a  general  description,  and  also  a 
particular  description  or  boimdary  lines,  they 
will  control,  and  the  general  designation  will 
only  be  considered  for  the  purpose  of  Identi- 
fying the  land.    This  is  so  where  the  land  la 
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actually  conveyed,  and  the  title  passed  under 
the  deed.  Mldgett  ▼.  Twiford,  120  N.  C.  4, 
26  S.  B.  626.  And  certainly  It  must  be  ao 
where  the  deed  Is  not  a  title,  bat  only  a  col- 
or ot  title.    Smith  v.  Flte,  92  N.  O.  319. 

Tbe  paper  writing  without  a  seal,  called 
a  "deed,"  dated  as  of  1869,  but  written  In 
DecembOT,  1887,  as  contended,  and  not  de- 
nied, and  registered  on  the  8th  of  December, 
1S87,  was  improperly  admitted  In  evidence. 
It  was  not  a  deed,  and  conveyed  nothing. 
Patterson  v.  GaUlher,  122  N.  C.  611,  29  S.  E. 
778.  And,  if  it  was  color  of  title,— and  we 
do  not  think  it  was,— it  should  not  have  been 
allowed  In  evidence,  as  it  was  to  W.  L.  Hen- 
ry, with  whose  title  (if  he  had  any)  the  plain- 
tiff's chain  of  color  had  no  connection,  If 
he  ever  had  any;  and,  if  any  one  could  have 
gotten  any  benefit  from  this  paper.  It  would 
bo  the  W.  L.  Henry  estate,  which  has  no 
connection  with  the  plaintiff's  chain  of  color- 
able title  or  deeds.  As  we  have  stated,  the 
benefit  of  possession  for  the  purpose  of  ripen- 
ing title  can  only  be  claimed  when  It  is  held 
by  or  under  the  plaintiff,  the  party  claiming 
Its  benefit,  or  those  under  whom  they  claim; 
and,  as  we  have  also  stated,  to  establish 
Henry's  title  (If  that  could  be  done)  would 
be  to  defeat  the  plaintiff's  action.  But  this 
paper  was  not  a  deed.  Its  registration  was 
not  authorized,  and  it  could  amount  to  no 
more  than  an  unauthorized  statement  of 
William  Case,  not  under  oath,  and  should  not 
have  been  admitted  In  evidence.  But  if  it 
had  been  proved  In  such  a  way  as  to  have 
been  admissible  in  evidence  (If  that  could 
have  been  done),  it  could  not  have  the  effect 
to  enlarge  the  lines  of  the  plaintlfTs  color. 
The  deeds  of  the  plaintiff  did  not  convey  the 
title,— Indeed,  they  conveyed  nothing;  and  he 
now  claims  it  by  color  and  adverse  posses- 
sion. This  color  only  extends  to  tbe  bound- 
ary lines,  and  they  cannot  be  enlarged  so  as 
toiiobange  the  color  by  showing  what  was  in- 
teili^ed.to  be  conveyed.  It  is  the  color  and 
adverse  possession  that  gives  title.  But  we 
will  not  discuss  this  matter  further,  as  we 
have  shown  that  this  paper  has  nothing  to 
do  with  the  plaintiff's  claim  of  title  or  color 
of  title. 

There  was  error  in  the  respects  pointed  out 
in  this  opinion,  for  which  the  defendants  are 
entitled  to  a  new  trial. 

OLARK,  J.  (dissenting).  The  deed  from 
Sheriff  Sumner  to  George  Brooks  (1869)  has 
been  before  this  court,  and  has  been  express- 
ly adjudged  to  be  color  of  title.  Manufactur- 
ing Co.  V.  Brooks,  106  N.  O.  107,  11  S.  B.  436. 
The  plaintiffs  and  those  under  whom  they 
claim  have  been  in  continuous  possession 
thereunder  nntil  the  Intrusion  of  the  defend- 
ants niion  the  locus  In  quo  recently.  The  title 
of  the  plaintiffs  needs  no  strengthening.  The 
alleged  defect  is  as  to  the  boundaries.  Tract 
No.  2  conveyed  in  said  deed  Is  described  as 
"a  tract  lying  on  both  sides  of  Bent  creek, 
and  beginning  on  a  maple  tree,  and  roiw 


west  100  poles  to  a  email  chestnut  tree; 
thence  west  ten  poles  to  a  stake;  thence 
east  100  poles  to  a  stake;  thence  north  100 
poles  to  tbe  beginning,— containing  100  acres,  ' 
more  or  less."  A  description  "100  poles  west 
to  a  stake,  thence  10  poles  west  to  a  stake, 
thence  100  poles  east  to  a  stake,"  is  palpably 
an  error,  and  the  surveyor  testified  that  such 
boundaries  would  not  connect,  of  course. 
The  court  thereon  charged  correctly:  "In 
arriving  at  the  boundary  of  a  tract  of  land, 
when  you  come  to  consider  all  the  evidence, 
If  you  are  satisfied  that  a  mistake  has  been 
made  in  the  call  of  a  deed  from  all  the  evi- 
dence, then  it  will  be  your  duty  to  correct 
that  mistake.  For  instance,  if  the  call  of 
the  deed  is  for  'north,'  when  it  is  manifest 
that  it  ought  to  be  'south,'  It  is  the  duty  of 
tlie  jury  to  correct  the  mistake,  and  run 
south;  and  so  with  any  other  call  as  to  course 
and  distance.  It  is  the  duty  of  the  plaintiff 
to  satisfy  you,  when  he  claims  under  color  of 
title^  not  only  of  his  possession,  but  of  tlie  ex- 
tent of  his  possession;  and  the  deed  is  tbe 
evidence  of  the  extent  of  that  iiossession  there 
as  It  is  written  in  the  face  of  it,  or  as  the 
same  may  be  corrected  upon  the  evidence,  In 
accordance  with  the  principles  I  have  al- 
ready laid  down  to  you."  This  charge  is 
fully  sustained  by  Hlgdon  v.  Rice,  119  N.  C. 
623,  26  S.  E.  25G,  and  cases  there  cited.  Tbe 
evidence  here  relied  upon  to  correct  these 
boundaries  is  tbe  following:  In  tlie  above 
deed  from  Sumner,  sheriff,  to  Brooks  (1860), 
there  is,  besides  the  above  defective  descrip- 
tion (which,  being  specific,  would  control, 
were  it  not  defective),  this  further  descrip- 
tion, "Being  the  land  sold  by  William  Case 
to  W.  L.  Henry."  The  specific  description 
being  unintelligible,  and  plainly  deficient,  we 
can  clearly  resort  to  the  boundaries  of  said 
tract  as  set  out  in  the  deed  from  Case  to 
Hem-y,  which  are  thus  referred  to  and  made 
a  part  of  a  conveyance  from  Sumuer,  sheriff, 
to  Brooks.  This  does  not  make  the  deed  of 
Case  to  Henry  any  part  of  tbe  plaintiffs' 
chain  of  title,  but  the  reference  thereto  in- 
corporates tbe  boundaries  therein  into  Sum- 
ner's deed  to  Brooks.  "Id  certum  est  quod 
certum  reddl  potest."  If  Case's  deed  to  Hen- 
ry had  been  registered,  there  would  be  no 
trouble,  but,  being  lost,  it  was  competent 
for  any  one  who  knew  the  boundaries  to  tes- 
tify what  they  were  The  said  deed  from 
Case  to  Henry  having  been  lost,  William 
Case,  the  grantor  therein,  re-executed  the 
same,  adding  the  following  memorandum: 
•'The  above  is  a  duplicate  of  a  deed  hereto- 
fore executed  by  me  to  William  L.  Henry 
and  his  heirs  for  the  said  lands,  which  deed 
was  lost  before  it  was  registered.  This  is 
a  duplicate  of  the  same  tenor  and  date  (15 
Kay,  1855),  as  near  as  I  can  make  it.  Wm. 
Case."  This  deed  was  duly  probated  and 
registered  in  1887,  and  Is  set  up  by  defend- 
ants' answer.  Upon  the  above  evidence  hla 
honor  charged:  "If  you  find  that  the  deed 
from  William  Case  to  W.  L.  Heniy  was  made 
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and  executed  In  1855,  and  tbat  the  deed  that 
has  been  Introduced  as  a  true  copy  or  dupli- 
cate is  a  deed  of  re-execution  of  the  bound- 
aries contained  In  the  deed  of  1855,  then  the 
description  In  the  deed  from  Case  to  Henry 
would  be  Incorporated  In  the  deed  from  Sum- 
ner, sheriff,  to  Brooks.  It  Is  the  duty  of  the 
plaintiffs  to  satisfy  you  that  this  la  the  deed, 
or  a  duplicate  of  the  deed,  of  1855,  before 
you  can  Incorporate  the  boundaries  In  the 
sheriff's  deed."  This  is  supported  by  Hemp- 
hill V.  Annls,  119  N.  C.  516,  26  S.  B.  152; 
Kuliss  V.  McAdams,  108  M.  C.  511,  13  S.  E. 
102;  Parmer  v.  Batts,  83  N.  O.  87;  Cox  v. 
Hart,  145  U.  S.  876,  12  Sup.  Ot  062,  36  L. 
Ed.  741.  Now  that,  since  the  act  of  1885,  a 
deed  Is  not  color  of  title  till  registered,  the 
reference  In  a  deed  to  boundaries  contained  in 
an  unregistered  deed  of  course  cannot  be  In- 
corporated into  the  registered  deed  by  such 
reference.  But  In  1809,  when  the  deed  of 
Sumner,  sheriff,  to  Brooks,  was  executed,  an 
unregistered  deed  was  color  of  title,  and  there- 
fore a  reference  to  boundaries  in  such  unreg- 
istered deed  could  be  made  part  of  a  subse- 
quent conveyance  of  the  same  land.  It  was 
Incumbent  upon  the  plaintiffs  to  satisfy  the 
Jury  that  such  were  the  boundaries  In  the 
lost  deed.  It  is  not  a  question  of  title,  but 
of  boundaries,  and  hence  a  decree  of  re-exe- 
cution was  not  necessary;  nor  is  It  material 
that  there  Is  no  seal  to  the  re-executlon  of 
the  paper.  It  is  pleaded  in  defendants'  an- 
swer. The  boundaries  of  this  tract  No.  2 
set  out  In  the  re-execnted  deed  are;  "Lying 
on  both  sides  of  Bent  creek,  and  beginning 
on  a  maple,  and  runs  west  100  poles  to  a 
small  chestnut  tree;  thence  south  100  poles 
to  a  stake;  thence  east  100  poles  to  a  stake; 
thence  north  100  poles  to  the  beginning,— con- 
taining 100  acres,  more  or  less."  The  only 
difference  between  this  boundary  and  that  In 
the  deed  of  Sumner,  sheriff,  to  Brooks,  is 
"thence  south  100  poles  to  a  stake,"  in  lieu  of 
'  "thence  west  10  poles  to  a  stake."  The  acre- 
age Is  the  same,  and  the  surveyor  testified 
that  this  description  from  the  re-executed 
deed  of  Case  to  Henry  would  exactly  corre- 
spond with  the  boundaries  of  the  tract  claim- 
ed by  the  plaintiffs.  Such  corrections  have 
been  often  allowed. 
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STATE  T.  RAT. 


(Snpreme  Oonrt  of  North  Carolina.    Dee.  16, 
1002.) 

UTnnCIPAL    CORPORATIONS-ORDINANCES— 
CLOSINQ  OF  8T0RBS. 

1.  An  incorporated  town  may  not.  In  the  ab- 
sence of  any  other  authority  than  that  in  Code, 
{  3799,  to  make  by-laws  for  the  better  govern* 
ment  of  the  town,  pass  an  ordinance  requirinff 
groceries  and  dry  goods  stores  to  close  at  7:30 
p.  m.  except  on  Saturdays. 

Clark,  J.,  dissenting. 

Appeal  from  snp^or  court,  HalUhz 
ty;  Oeo.  A.  Jones,  Judge. 


J.  D.  Ray  was  convicted  of  vlolat.ng  an  ot- 
dlnance;  and  appeals.    Reversed. 

W.  A.  Dunn,  for  appellant.  B.  L.  Travia 
and  the  Attorney  General,  for  the  State. 

FUROHES,  0.  J.  The  defendant  is  the 
owner  of  a  dry  goods  and  grocery  store  (not 
of  liquors)  in  the  town  of  Scotland  Neck, 
Halifax  county.  Scotland  Neck  is  an  Incor- 
porated town,  and  on  the  4th  of  July,  1902, 
the  commissioners  of  said  town  passed  this 
ordinance:  "It  shall  be  unlawful  for  bar- 
rooms, groceries,  dry  goods  stores  and  other 
places  where  merchandise  is  bought  and  sold 
(except  drug  stores  for  the  sale  of  drugs  and 
medicines  only)  to  keep  open  later  than  7:30 
o'clock  p.  m.  except  Saturdays.  Any  one 
violating  this  ordinance  shall  be  fined  five  dol- 
lars for  each  and  every  violation."  The  de- 
fendant admits  that  he  Is  the  owner  of  a  dt7 
goods  and  grocery  store  In  the  town  of  Scot- 
land Neck,  and  that  he  has  kept  it  open  later 
than  7:30  p.  m.  since  the  7th  day  of  July, 
1902,  the  date  at  which  said  ordinance  was  to 
go  into  effect,  but  pleads  "Not  guilty,"  and 
a  special  verdict  was  returned,  finding  the 
facts  as  above. 

It  is  admitted  that  the  charter  of  said  town 
gives  no  special  authority  for  the  passage  of 
such  an  ordinance,  and  that  the  commission- 
ers had  no  authority  for  the  passage  of  said 
ordinance,  except  the  general  powers  Incident 
to  municipal  corporations.  This  presents 
squarely  the  question  of  corporate  power  to 
pass  and  enforce  such  an  ordinance  without 
any  legislative  authority  to  do  so,  except  the 
fact  that  It  Is  a  chartered  municipality.  It  is 
therefore  not  necessary  that  we  should  discxiss 
the  power  ot  the  legislature  to  pass  such  an 
act,  or  to  authorize  a  municipality  to  pass 
such  an  ordinance,  and  we  do  not  enter  Into 
the  consideration  of  that  matter. 

It  must  be  admitted  that  the  enforcoaomt 
of  this  ordinance  would  be  to  deprive  the<^ 
fendant  of  his  natural  right,— would  be  tifM- 
terfere  with  the  free  use  and  enjoyment  of 
his  property,  used  In  such  a  way  as  not  to  in- 
terfere with  the  rights  of  others.  It  Is  not 
shown,  nor  Is  it  suggested,  that  defendant's 
keeping  his  store  open  after  7:30  interfered 
with  the  rights  of  any  one  else.  It  was  said 
that  the  other  merchants  In  Scotland  Neck 
were  willing  to  close  their  stores  at  7:30,  but 
the  defendant  was  not  and  the  ordinance  was 
passed  to  compel  hbn  to  do  so,  for  the  rea- 
son that  if  he  kept  open  the  others  would 
be  compelled  to  do  so,  or  to  give  the  defend- 
ant the  benefit  of  the  trade  of  the  town  after 
that  time.  But  did  this  give  the  commission- 
ers the  right  to  close  the  defendant's  store? 

It  would  seem  that  no  legislative  power  ex- 
ists, under  our  form  of  government  and  our 
ideas  of  personal  liberty,  as  to  allow  such  in- 
terference with  one's  rights  of  ownership  and 
dominion  over  his  own  property,  except  such 
Interference  be  exercised  for  the  protection 
and  benefit  of  the  public.    When  such  Inter- 
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ference  Is  authorised,  It  la  .under  the  doctrine 
of  eminent  domain,  or  wliat  is  iinown  as  the 
"police  power  of  the  government"  The  at- 
tempted exercise  of  the  power  in  this  Instance 
Is  clearly  not  under  the  doctrine  of  eminent 
domain,  but  It  is  said  to  be  under  the  police 
power  of  the  government  If  the  state  could 
exercise  such  power  (and  we  do  not  say  It 
could),  can  a  municipal  corporation  do  so 
without  express  authority  from  the  state? 
The  general  rule  is  that  a  municipal  cori>ora- 
tion  can  only  exercise  such  powers  as  are  ex- 
pressly given  In  its  cha'rter,  or  such  as  are 
necessarily  Implied  by  those  expressly  given. 
This  doctrine  is  well  expressed  by  1  Dill.  Mun. 
Corp.  i  89,  which  is  copied  by  Justice  Avery 
in  State  v.  Webber,  107  N.  0.  962,  12  S.  B. 
598,  22  Am.  St  Rep.  920,  and  is  approved  and 
adopted  by  this  court  in  that  case:  "It  is  a 
general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
others:  First  those  granted  In  expnaa 
words;  second,  those  necessarily  or  fairly  im- 
plied; third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation,— not 
simply  convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  exercise 
Is  resolved  by  the  courts  against  the  cori)ora- 
tion,  and  the  power  is  denied."  The  same 
doctrine  is  probably  more  pointedly  stated,  as 
applicable  to  the  case  now  under  considera- 
tion, in  State  v.  Thomas,  118  N.  C.  1221,  24  S. 
E.  535,  as  follows:  "An  ordinance,  says  Dil- 
lon (1  Mun.  Corp.  {  325),  cannot  legally  be 
made,  which  contravenes  a  common  right  un- 
less the  power  to  do  so  be  plainly  conferred 
by  a  valid  and  competent  legislative  grant; 
and,  in  cases  relating  to  such  rights,  authority 
to  regulate,  conferred  upon  towns  of  limited 
powers,  has  been  held  not  necessarily  to  in- 
clude the  power  to  prohibit  If  the  general 
power  to  pass  by-laws,  intended  for  local  gov- 
ernment merely,  carries  with  It  by  implica- 
tion, the  authority  to  restrict  the'  use  of  pri- 
vate property  by  prescribing  the  hows  when 
a  person  shall  be  permitted  to  occupy  his 
own  house,  then  cities  and  towns  need  noth- 
ing more  than  the  enactment  of  a  law  creat- 
ing them,  with  the  incidental  grant  embodied 
in  section  3799  of  the  Code,  to  give  them 
equal  authority  with  the  legislature  itself  to 
restrict  and  regulate  the  rights  pf  personal  lib- 
erty and  private  property  within  the  limits  of 
the  municipality.  No  such  latitudinarian  con- 
struction was  intended  by  the  legislature  to 
be  given  to  the  statute,  and  its  attempted  ex- 
ercise was  therefore  unlawful."  It  seems  to 
us  that  these  authorities  settle  the  question, 
and  plainly  show  that  this  ordinance  was  un- 
lawful and  cannot  be  enforced. 

It  Is  said  that  towns  are  constantly  exercis- 
ing such  power  over  barrooms  where  liquors 
are  sold.  This  power,  so  far  as  our  investi- 
gation goes,  is  expressly  given  In  the  charters. 
But  if  there  is  any  case  where  it  is  not  it 
must  be  understood  that  it  stands  on  a  very 
different  footing  to  the  sale  of  dry  goods  and 
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family  groceries.  Liquor  Itself  is  regarded 
as  an  evil,— an  enemy  of  civilization  and  of 
good  government  Bailey  v.  City  of  Baieigh, 
130  N.  C.  209,  41  S.  B.  281;  State  v.  Barrin- 
ger,  110  N.  C.  625,  14  S.  E.  781.  Its  sale 
without  a  license  is  condemned  and  prohibit- 
ed by  law,  and  the  regulations  closmg  such 
shops  might  well  be  put  upoh  the  implied 
power,  as  being  for  the  public  good.  But 
however  that  may  be,  that  Is  not  the  question 
before  the  court  and  what  has  been  said  to 
the  sale  of  liquors  has  only  been  said  to  meet 
an  argument  of  the  state. 

It  is  also  said  that  the  state  of  California 
has  exercised  such  power  without  express 
legislation,  and  that  the  supreme  court  of 
the  United  States  affirmed  the  Judgment  of 
the  California  court.  But  when  those  cases 
are  examined,  it  will  be  found  that  they  were 
cases  where  the  business  of  Ironing  was  car- 
ried on  all  night  in  a  thlclily  settled  portion 
of  the  city  of  San  Francisco,  consisting  of  old 
wooden  buildings  near  the  Sound,  where  the 
wind  usually  blew  hard,  which  made  it  very 
dangerous  to  carry  on  such  work  at  late 
hours  of  the  night,  on  account  of  fire.  And 
the  opinions  rest  upon  the  ground  that  it  was 
for  the  public  good— the  protection  of  the  pub- 
lic from  the  danger  of  Are— that  the  city  was 
allowed  to  prevent  such  persons  from  carry- 
ing on  such  work  at  such  late  hours  of  tbe 
night  But  the  supreme  court  of  the  United 
States  only  affirmed  the  ruling  of  the  state 
court,  which  is  the  rule  of  that  court  where 
there  is  no  federal  question  involved.  So  it 
amounts  to  no  more  than  a  decision  of  the 
supreme  court  of  California  against  the  re- 
peated decisions  of  our  own  supreme  court. 
And  were  we  to  admit  that  the  distinction 
does  not  exist  between  the  California  case 
and  this  case,  which  we  have  pointed  out 
the  question  then  is,  shall  we  adhere  to  our 
own  decisions,  when  we  are  not  able  to  see 
any  error  in  them,  or  shall  we  adopt  the  opin- 
ion of  the  court  of  California?  We  prefer  to 
follow  our  own  decisions,  and  are  of  the  opin- 
ion that  the  corporate  authorities  of  Scotland 
Neck  were  not  authorized  to  pass  the  ordi- 
nance under  consideration,  and  it  is  void. 

There  is  error,  and  under  the  special  verdict 
the  defendant  was  entitled  to  an  acquittal  and 
discharge.  The  Judgment  of  the  court  below 
Is  reversed. 

CLARK,  J.  (dIssenUng).  On  July  4,  1902, 
the  town  of  Scotland  Neck  passed  an  ordi- 
nance prohibiting  "barrooms,  groceries,  dry 
goods  stores  and  other  places  where  mer- 
chandise is  bought  and  sold  (except  drug 
stores  for  tbe  sale  of  drugs  and  ihedlcines 
only),  to"  be  kept  "open  later  than  7:30  p.  m. 
except  Saturdays,"  under  penalty  of  |5  for 
each  violation;  and  it  was  made  the  duty 
of  the  chief  of  police  to  ring  the  town  bell  at 
7:30  p.  m.  every  day,  except  Saturdays  and 
Sundays,  as  notice.  The  ordinance  prescrib- 
ed that  It  was  to  be  in  force  from  7th  July  to 
1st  October.    The  defendant  admits  that  be 
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came  within  the  class  specified,  and  did  not 
comply  with  the  ordtaunce,  bnt  kept  open 
blB  store  for  the  sale  of  dry  goods  and  gro- 
ceries later  than  7:80  p.  m.,  and  conducted 
hla  business  just  as  If  the  ordinance  bad  not 
been  passed.  The  sole  defense  is  that  the 
ordinance  is  Invalid.  The  Judge  below  sus- 
tained the  action  of  the  mayor,  who  imposed 
a  fine  of  ^,  and  the  defendant  appealed. 
The  object  of  the  ordinance,  as  was  stated 
on  the  argrnment,  and  as  Is  readily  apparent, 
was  to  glre  the  clerks  and  other  employes  of 
stores  a  rest  from  toll  in  the  hot  months  of 
July,  August,  and  September  after  730  p.  m. 
^t  that  season  the  days  are  hot  and  long, 
Duslness  is  dull,  and  purchases  can  readily 
be  made  by  the  community  without  Incon- 
venience before  7:30  p.  m.  To  avoid  any  rea- 
sonable objection,  Saturday  night  is  except- 
ed, and  the  "early  closing"  is  limited  to  the 
three  hottest  and  dullest  months  in  the  year. 
It  seems  strange  that  any  one  should  object 
to  this  modest  concession  to  the  clerks  and 
others  who  for  small  compensation  are  at 
work  from  sunrise  till  late  at  night  the  bal- 
ance of  the  year.  So  reasonable  is  the  regu- 
lation, that  by  common  consent  the  mer- 
chants of  most  of  the  towns,  probably,  In  the 
state,  have  for  years,  by  voluntary  agree- 
ment, adopted  it  But  as  one  merchant  In  a 
town,  by  holdtaig  out  against  it,  can  force 
all  other  stores  to  keep  open,  thus  compelling 
nil  the  clerks  and  other  employ6s  to  forego 
tills  small  concession,  the  comralssioners  had 
no  other  means  to  secure  this  cessation  of 
work,  so  beneficial  to  the  health  and  comfort 
of  a  large  and  useful  class  In  the  community, 
than  by  the  passage  of  this  ordinance. 
There  can  be  no  question  of  the  reasonable- 
ness of  such  an  ordinance,  and  if  this  action 
of  the  local  legislature  did  not  correctly  ex- 
press the  wishes  of  their  constituents,  or  did 
not  prove  satisfactory,  public  sentiment 
would  soon  cause  its  repeal,  or  at  least  the 
matter  would  be  corrected  by  the  election  of 
a  board  of  commissioners  of  a  different  cast 
Hellen  v.  Noe,  25  N.  C.  499.  Certainly,  if 
the  power  to  pass  the  ordinance  exists,  the 
propriety  of  its  passage  is  a  matter  that  can 
be  better  determined  by  the  commissioners 
elected  by  the  people  of  the  town,  and  con- 
versant with  the  surroundings  and  the  wishes 
of  their  constituents,  than  by  five  lawyers 
assembled  in  a  public  building  in  Raleigh. 

The  ordinance  being  a  reasonable  one,  the 
only  possible  question  is  that  of  the  power  to 
pass  the  ordinance.  The  charter  of  the  town 
(Prlv.  Laws  1901,  c.  342,  {  15)  broadly  gives 
Its  commissioners  the  usual  powers  conferred 
on  towns  and  cities  by  Code,  c.  62.  Among 
the  powers  conferred  expressly  by  that  chap- 
ter are— independent  of  the  inherent  and  in- 
cidental powers  of  every  municipal  corpora- 
tion—those of  Code,  {  3799,  "They  shall 
have  power  to  make  such  by-laws,  rules  and 
regulations  for  the  better  government  of  the 
town  as  they  may  deem  necessary;  provided 
the  same  be  not  inconslstfmt  with  this  chap- 


ter or  the  laws  of  the  land,"  and  sectloii 
3802,  "They  may  pass  hiws  for  •  •  • 
preserving  the  health  of  the  citizens."  hi 
Hill  V.  City  of  Charlotte,  72  N.  C,  at  page 
56,  21  Am.  Rep.  451,  the  court  says:  "W« 
conceive  that  nothing  can  be  clearer  than 
that  when  a  general  authority  is  given  to 
a  municipal  corporation,  to  be  exercised 
through  Its  proper  legislative  officers,  to  make 
ordinances  for  the  good  government,  healtli, 
and  safety  of  the  inhabitants  and  theh:  prop- 
erty, it  Is  thereby  left  entirely  to  the  discre- 
tion of  those  authorities  to  determine  what 
ordinances  are  proper  for  those  purposes." 
In  State  v.  Austin,  114  N.  C,  at  page  856,  19 
S.  E.,  at  page  919,  25  L.  R.  A.  283.  41  Am. 
St.  Rep.  817,  Burwell,  J.,  speaking  for  the 
court,  after  setting  out  In  full  the  al>ove  sec- 
tion 8799  of  the  Code,  says  emphatically: 
"This  Is  an  express  grant  of  authority  to  the 
officers  of  this  municipal  corporation  to  ex- 
ercise within  the  territory  made  subject  to 
their  control  the  police  power  of  the  state, 
the  only  expressed  restriction  upon  their  ac- 
tion being  that  the  rules  and  regulations 
made  by  them  shall  not  be  inconsistent  with 
the  laws  of  the  land."  There  is  no  law  for- 
bidding a  regulation  giving  clerks  and  other 
employes  "in  stores,  barrooms,  and  groceries" 
a  breathing  spell  after  7*.30  p.  m.  on  five 
days  during  the  three  hottest  and  dullest 
mouths  of  the  year.  If  the  legislature  can 
confer  such  power  on  any  municipality,  as  is 
admitted,  the  above  decision  holds  that  it 
has  been  done.  It  is  a  most  reasonable  regu- 
lation, a  humane  and  Just  regulation,  and  in 
the  interest  of  the  public  health  and  com- 
fort, and  detrimental  to  the  Interest  of  no 
one.  '  As  was  well  said  by  Daniel,  J.,  in  Uel- 
len  V.  Noe,  23  N.  C.  499,  with  that  confidence 
in  the  capacity  of  the  people  for  self-govern- 
ment and  ability  to  regulate  for  the  best 
their  own  local  matters  which  marked  the 
utterances  of  that  court:  "If  a  majority  of 
the  citizens  of  the  town  deem  the  ordinance 
impolitic  or  injurious  to  the  people  of  the 
corporation,  they  have  the  power  In  their 
own  hands  to  remedy  the  evil;  but  we  can- 
not say  that  this  ordinance  Is  either  against 
the  general  law,  or  is  in  itself  unreasonable." 
The  people  are  the  best  Judges  of  their  own 
Interest  and  wishes,  and,  as  Judge  Daniel 
says,  the  correction  should  be  left  to  them, 
luless  an  ordinance  Is  on  its  face  In  violation 
of  some  statute  enacted  by  the  will  of  the 
lawmaking  power  of  the  whole  states  or  is  so 
unreasonable  In  its  nature  as  to  be  beyoml 
the  police  power  confided  to  the  municipality 
by  virtue  of  the  general  statute. 

A  case  almost  on  all  fours  with  this.  In  the 
terms  of  the  ordinance,  and  presenting  cer- 
tainly the  very  question  of  the  power  of  th« 
town  to  pass  such  an  ordinance  as  this,  hai 
been  held  in  favor  of  the  power  by  the  su- 
preme court  of  the  United  States.  Barbier 
v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  357.  28 
L.  Ed.  923.  An  ordinance  of  the  city  of  San 
Francisco    closed    all    laundries    and    wash- 
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honaea  "(Tom  10  o'clo<^  at  night  till  6  o'clock 
in  the  tuornlng."  Those  oppoaing  the  meaa- 
nre  argued  that  the  motlTe  waa  to  dlacrlm- 
inate  againat  the  Chinese.  Those  defending 
it  aald  It  waa  because  such  occupation  was 
dangerous  on  account  of  liability  from  fire. 
The  court,  adhering  to  the  settled  ruling  that 
the  motive  In  passing  a  statute  or  ordinance 
cannot  be  considered,  unless  It  appear  on  the 
face  thereof,  held:  "The  provision  la  purely 
a  police  regulation,  within  the  competency  of 
any  municipality  possessed  of  the  ordinary 
powers  belonging  to  such  bodies.  *  •  * 
The  same  municipal  authority  which  directs 
the  cessation  of  labor  must  necessarily  pre- 
scribe the  limits  within  which  It  shall  be  en- 
forced. •  •  •  This  Is  a  matter  for  the 
determination  ot  the  municipality  In  the  ex- 
ecution of  Ita  police  powers,"  The  validity 
of  the  same  ordinance  was  again  presented 
In  Soon  Hlng  v.  Crowley,  113  U.  S.  703,  6 
Sap.  Ct  730,  28  L.  Ed.  1145;  and  was  more 
fully  and  elaborately  discussed,  and  the  fol- 
lowing points,  having  no  reference  whatev^ 
to  the  danger  from  fires,  were  decided: 
"The  objection  that  the  fourth  section  Is  void 
on  the  ground  that  it  deprives  a  man  of  the 
right  to  work  at  all  times  Is  equally  without 
force.  HowevOT  broad  the  right  of  every 
one  to  follow  such  calling,  and  employ  his 
time  aa  be  may  Judge  most  conducive  to  his 
interests,  it  must  be  exercised  subject  to  such 
general  rules  as  are  adopted  by  society  for 
the  common  welfare.  AH  sorts  of  restrlc- 
tlons  are  Imposed  upon  the  actions  of  men, 
notwithstanding  the  liberty  that  is  guaran- 
tied to  each.  It  Is  liberty  regulated  by  Just 
and  Impartial  laws.  Parties,  for  example, 
are  free  to  make  any  contracts  they  choose 
for  a  lawful  purpose,  but  society  says  what 
contracts  shall  be  in  writing,  and  what  may 
be  verbally  made,  and  on  what  days  they 
may  be  executed,  and  how  long  they  may  be 
enforced  if  their  terms  are  not  complied 
with.  So,  too,  with  the  hours  of  labor.  On 
few  subjects  has  there  been  more  regulation. 
How  many  hours  shall  constitute  a  day's 
work,  at  what  time  shops  In  our  cities  shall 
close  at  night,  are  constant  subjects  of  legis- 
lation. Laws  setting  aside  Sunday  as  a  day 
of  rest  are  upheld,  not  from  any  right  of  the 
government  to  legislate  for  the  promotion 
of  religions  observances,  but  from  its  right  to 
protect  all  persons  from  the  physical  and 
moral  debasement  which  comes  from  unin- 
termpted  labor.  Such  laws  have  always 
been  deemed  beneficent  and  merciful  laws, 
especially  to  the  poor  and  dependent,  to  the 
laborers  In  our  factories  and  workshops,  and 
In  the  heated  rooms  of  our  cities;  and  their 
validity  has  been  sustained  by  the  highest 
courts  of  the  states." 

After  these  two  explicit  and  unanimous 
decisions  of  the  highest  court  known  to  our 
laws  that  any  town  "possessed  of  the  ordi- 
nary powers"  has  the  right  to  pass  "such 
beneficent  and  merciful"  ordinances  tor  the 
kealth  and  comf<^  of  the  toilers  "In  the 


heated  rooms"  of  our  towns  and  cities,  by 
"prescribing  hours  for  closing  at  night,"  no 
one  has  ever  shice  contested  the  validity  of 
such  ordinances  in  that  court,  and  the  state 
courts  have  been  as  humane.  Not  till  now 
has  any  court  recorded  a  decision  to  the  con- 
trary. The  above  cases  began  in  the  Unlte<l 
States  circuit  court,  and  went  thence  to  the 
federal  supreme  court  But  Qie  supreme  court 
of  California  has  cited  those  ciiscs,  and  hearti- 
ly Indorsed  the  principles  therein  laid  down,  in 
Re  Hang  Kie,  69  Cal.  152,  10  Pac.  327,  quot- 
ing with  approval:  "The  provision  is  purely 
a  police  regulation,  within  the  competency  of 
any  municipality  possessed  of  the  ordinary 
powers  belonging  to  such  bo<lies."  In  Mis- 
souri, under  a  statute"  worded  like  our  Code, 
S  37Gfl,  above  cited,  a  city  ordinance  closing 
stores,  shops,  and  other  places  of  business  at 
9  a.  m.  on  Sunday  was  held  valid.  City  of 
St  Louis  V.  Cafferata,  24  Mo.  94.  It  seems 
there  was  no  state  prohibition  as  to  opening 
stores  on  Sunday.  In  State  v.  Freeman,  38 
N.  H.  426,  it  was  held  that  a  town  ordinance 
prohibiting  restaurants  from  being  kept  open 
after  10  o'clock  at  night  was  valid  and  au- 
thorized by  a  statute  not  so  broad  as  our 
Code,  i  3799.  And  there  are  other  authori- 
ties to  the  same  elTect  as  Judge  Field  says 
in  Soon  Hlng  v.  Crowley,  supra,  and  none  to 
the  contrary.  The  validity  of  an  ordinance 
closing  barrooms  at  a  specified  hour  is  im- 
pliedly recognized  as  valid  and  authorized 
by  Code,  |  3799,  in  the  discussion  in  State  v. 
Thomas,  118  N.  C.  1221,  24  S.  R  535,  which 
holds  invalid,  not  the  requirement  to  close  the 
bar,  but  the  prohibition  of  the  proprietor  to  re- 
main in  it  after  It  was  closed. 

If  the  town  commissioners  of  the  progres- 
sive and  growing  town  of  Scotland  Neck 
thought  it  would  conduce  "to  the  better  gov- 
ernment and  aid  to  preserve  the  health  of 
many  of  its  citizens"  (Code,  §§  3799,  3802)  to 
close  the  places  of  business,  except  for  sale 
ot  drugs  and  medicines,  at  7  p.  m.  on  five 
days  In  the  week  during  July,  August  and 
September,  and  that  In  so  ordering  they  were 
executing  the  wishes  of  a  majority  of  their 
constituents,  are  they  not  the  best  Judges 
thereof,  subject  to  correction  only  at  the  bal- 
lot box  when  a  new  board  is  chosen?  Our 
system  of  government  favors  local  self-gov- 
ernment Whenever  any  effort  Is  made  In 
the  Interest  of  humanity  to  lessen  the  hours 
of  toll,  and  give  a  breathing  speil,— a  chance, 
however  small,  for  the  enjoyment  of  life  to 
the  employed,— a  protest  Is  almost  always 
made  on  the  ground  stated  by  Judge  Field 
(118  U.  S.  703,  6  Sup.  Ot  730,  28  L.  Ed.  1145). 
that  "It  deprives  a  man  of  the  right  to  work 
at  all  times."  This  objection  means  simply 
that  It  deprives  the  objector  of  the  right  to 
work  "the  other  fellow"  at  all  times,  without 
stint  or  limit  Some  one  has  said,  with  more 
force  than  truth  or  elegance,  that  "civiliza- 
tion Is  held  to  the  under  dog."  On  the  C(m- 
trary,  civilization  consists  In  greater  humani- 
ty and  consideration  for  the  comfort,  the  con- 
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vonlence,  the  health,  of  those  who  are  not  able 
to  compel  or  to  buy  that  which  should  be  con- 
ceded them  voluntarily  or  guarantied  by  law. 
The  purpose  of  a  govermnent  of  law  to  the 
protection  of  the  weak,  for  the  strong  can 
take  care  of  themselves.  The  brief  recrea- 
tion and  surcease  from  toll  given  by  this  <x- 
dlnance  during  the  hot  summer  evenings  to 
the  clerks  and  other  employfis  of  the  stores 
In  their  town  Is  an  act  which  reflects  credit 
upon  the  commissioners  of  Scotland  Neck. 
Their  action  Is  warranted  by  the  decisions  of 
the  highest  court  in  the  Union  and  of  several 
states,  and  their  power  to  do  so  has  not  till 
now  been  denied  in  any. 


(131  N.  C.  BS2) 

WORTH  T.  CITY  OF  WILMINGTON. 

(Supreme  Court  of  North  Carolina.    Dec.  16k 
1902.) 

APPBAIf-DISHIBSALr-DBLAT  IN  nUNO  TRAN- 

aCRIPT— TIMH. 

1.  Rule  6  of  the  supreme  court  (128  N.  G.  6^, 
89  8.  E.  t)  requireg  an  appellant  to  docket  his 
trauEcript  on  appeal  leven  da;g  before  the  be- 
ginning of  the  call  of  the  docket  of  the  district 
to  which  it  belongs,  and,  if  be  fails  to  do  so, 
appellee,  under  rule  17  (128  N.  0.  638,  39  S. 
El  vi),  may  move  to  docket  and  dismiss.  Beld, 
that  appellee  may  move  to  docket  and  dismiss 
under  rule  17  at  any  time  before  appellant 
dockets  his  transcript,  and  need  not  do  so  at 
hia  first  opportunity. 

2.  Where  the  trial  judge  has  not  settled  a 
"case  on  appeal"  so  ai  to  permit  appellant  to 
docket  the  transcript  within  the  time  required 
by  rule  5  of  the  supreme  court  (128  N.  C.  634, 
89  8.  Bi.  ▼),  appellant,  in  order  to  protect  bia 
appeal  from  dismissal  on  appellee's  motion  un- 
der rule  17  (128  N.  C.  638,  39  S.  B.  vi),  must 
docket  80  much  of  the  record  as  he  can  obtain, 
or  if  none  is  obtainable  make  affidavit  of  that 
fact,  and  move  for  certiorari. 

Action  by  W.  B.  Worth  against  the  city  of 
Wilmington.  Plaintiff,  after  the'  docketing 
and  dismissal  of  his  appeal  on  motion  of  ap- 
pellee, moves  to  reinstate  the  same.  Motion 
denied. 

B.  K.  Bryan,  for  appellant  Meares  & 
Ruark,  for  appellee. 

CLARK,  J.  The  appellant  failed  to  docket 
his  transcript  on  appeal  seven  days  before 
the  beginning  of  the  call  of  the  docket  of  the 
district  to  which  It  belongs.  Rule  5  (128  N. 
C.  634,  39  S.  E.  v).  The  appellee  might  have 
then  moved  to  docket  and  dismiss.  Rule  17 
(128  N.  C.  638,  39  S.  E.  vi).  The  appellee  did 
not  niove  to  dismiss  at  this,  his  earliest,  op- 
portunity, but  he  subsequently  made  the  mo- 
tion before  the  appellant  docketed,  and  the 
appeal  was  dismissed.  The  appellant  now 
moves  to  reinstate: 

1.  Because  the  appellee  did  not  move  to 
dismiss  at  the  first  opportunity.  But  he 
could  so  move  at  any  subsequent  time,  pro- 
vided It  Is  done  before  the  appellant  dockets 
bte  appeal:  just  as  the  appellant  can  docket 
at  any  time  during  that  term  subsequent  to 
the  required  time,  provided  be  does  ao  before 


the  appellee  moves  to  (locket  and  dismiss  on* 
der  rule  17.  Benedict  v.  Jones  (at  this  term) 
42  8.  E.  909,  and  cases  there  cited. 

2.  The  appellant  moves  to  reinstate,  be- 
cause, as  he  alleges,  the  Judge  had  not  set- 
tled the  "case  on  appeal"  In  time  to  permit 
the  same  to  be  sent  up  and  filed  seven  days 
before  beginning  the  call  qf  the  docket  of 
the  district  to  which  the  appeal  belongs.  But 
in  such  case  It  was  the  duty  of  the  appellant 
to  docket  the  rest  of  the  record,  or  all  that 
he  could  obtain  (or,  If  none  obtainable,  with 
afildavit  of  that  fact),  and  move  for  a  writ 
of  certiorari.  This  has  been  uniformly  held, 
and  numerous  cases  are  cited  In  Burrell  v. 
Hughes,  120  N.  C.  277,  26  S.  B.  782;  upon 
which  the  court  said,  "There  are  some  mat- 
ters, at  least,  which  should  be  deemed  set- 
tled, and  this  Is  one  of  them;"  and  sevcra' 
cases  since  are-  cited  In  Norwood  v.  Pratt, 
124  N.  C.  747,  82  S.  B.  979;  since  which  last 
case  the  court  has  followed  the  rule  therelB 
settled  without  deeming  It  necessary  to  add 
any  opinions  to  those  already  published  and 
reiterated  so  often. 

The  motion  to  reinstate  Is  denied.  Motion 
denied. 


an  N.  c.  690) 
THOMAS  T.   SOUTHERN   RT.   CO. 
(Supreme  Court  of  North  Carolina.    Dec.  20, 
1902.) 

CARRIERS— BAOaAGB— DESTRUCTION— PRB. 
SUMPTION  OF  NEQUOENCB. 

1.  The  presumption  of  nejgligence  arising 
from  the  derailment  of  a  train,  by  reason  of 
which  a  passenger's  baggage  was  destroyed,  is 
not  rebutted  by  the  fact  that  the  derailment 
and  wrecking  of  the  train  were  caused  by  a 
slide  of  dirt  and  rocks  on  the  track. 

Cook,  J.,  dissenting. 

Appeal  from  superior  court,  Haywood 
county;   Justice,  Judge. 

Action  by  Joseptilne  Thomas  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeala. 
Reversed. 

O.  F.  Bason,  for  appellant.  Oawford  & 
Hannah  and  R.  D.  Ollmer,  for  appellee. 

"CLARK,  J.  The  "facts  agreed"  are  de- 
fective, in  that  the  essential  element  of  neg- 
ligence upon  which  the  validity  of  the  con- 
tract depends  Is  not  determined  and  stated. 
The  law  is  well  settled  and  thus  summed  up 
In  2  Fet  Carr.  section  580:  "A  common  car- 
rier of  passengers  is  an  insurer  of  the  pas- 
senger's baggage  against  all  loss  or  dam- 
age, except  for  that  caused  by  the  act  of 
God  or  by  the  public  enemy."  Section  ffiJ7: 
"A  common  carrier  of  a  passenger's  baggage 
may  by  express  contract  relieve  himself  from 
his  common-law  liability  as  Insurer;  but,  by 
the  weight  of  authority,  he  cannot  exempt 
himself  from  liability  for  negligence  of  him- 
self or  his  servants."  In  Capehart  v.  Rail- 
road Co.,  81  N.  C,  at  page  444,  31  Am.  Rep. 
605,  Ashe.  J.,  citing  Smith  y.  Railroad  Oa. 


Digitized  by 


Google 


N.  C.) 


THOMAS  V.  SOUTHERN  BY.  CO. 


965 


-64  N.  C.  23o,  and  Glenn  t.  Railroad  Co.,  63 
N.  C.  610,  and  other  antborltlea,  says  that 
the  common  carrier  cannot  stipulate  against 
any  loss  caused  by  negligence.  To  same 
purport,  Wood  v.  Railroad  Co.,  118  N.  C,  at 
page  1063,  24  S.  E.  704.  Brown  v.  Telegraph 
Co.,  Ill  N.  C,  at  page  191,  16  S.  E.  179.  17 
L.  R.  A.  648,  82  Am.  St  Rep.  793,  citing 
from  Cooley,  Torts,  687,  says:  "The  old 
principle  that  one  cannot  provide  by  con-  i 
tract  against  liability  for  negligence  applies  i 
to  every  species  and  degree  of  negligence  w  | 
tort."  The  facts  here  agreed  admit  the  de- 
struction of  the  trunk  "by  Are  In  a  wreck 
of  the  train  caused  by,  a  alide  of  dirt  and 
rocks  upon  the  track."  There  is  a  presump- 
tion of  negligence  from  the  fact  that  the 
train  was  derailed  by  running  Into  a  pile 
of  dirt  and  rocks  npon  the  track.  2  Fet 
Carr.  S  482.  "Res  ipsa  loquitur."  This  pre- 
sumption is  not  rebutted  In  the  facts  agreed. 
It  is  not  agreed  that  there  was  no  negli- 
gence, and  the  plaintiff  contends  that  the 
defendant  admits  negligence  by  submitting 
the  case  npon  the  validity  of  the  contract  on  ; 
that  state  of  facts.  The  validity  of  such 
contract,  as  applied  to  the  facts  of  any  case, 
depends  upon  whether  there  was  negligence 
on  the  part  of  the  defendant;  and,  upon  the 
facts  agreed.  If  there  were  not  a  presumption 
of  negligence,  there  Is  certainly  no  presump- 
tion to  the  contrary, .  and  the  case  should  go  | 
back,  that  this  may  be  ascertained  by  a  jury, 
if  not  agreed  upon  by  the  parties. 
Error. 

DOUGLAS,  J.  (concurring).  I  concur  In 
the  opinion  of  the  court  that  this  case  should  | 
be  remanded  In  order  that  the  essential  fact  I 
of  negligence  may  be  found  by  verdict  or  j 
agreement.  In  fact,  I  am  somewhat  Inclined 
to  think  that  the  plaintiff  Is  entitled  to  Judg- 
ment on  the  facts  agreed,  under  the  decision 
of  this  court  In  Marcon  v.  Railroad  Co.,  126 
N.  C.  200,  35  S.  E.  423.  where  It  Is  said: 
"The  principles  governing  the  case  at  bar 
are  well  settled.  It  is  the  duty  of  every 
railroad  company  to  provide  and  maintain  a 
safe  roadbed,  and  its  negligent  failure  to  do 
so  Is  negligence  per  se.  •  •  *  As  the 
law  places  upon  the  company  the  positive 
duty  of  providing  a  safe  track,  including  the 
Incidental  duties  of  Inspection  and  repair.  Its 
unsafe  condition,  whether  admitted  or  prov- 
ed, of  Itself  raises  the  presumption  of  neg- 
ligence. This  Is  always  the  case  where  there 
Is  a  failure  to  perform  a  positive  duty  Im- 
posed by  law.  The  burden  of  proving  such 
a  failure  of  legal  duty  rests  upon  the  plain- 
tiff, but,  when  that  fact  Is  proved  or  admit- 
ted, tbe  burden  of  proving  all  such  facts 
as  are  relied  on  by  tbe  defendant  to  excuse 
Its  failure  rests  upon  the  defendant.  Its 
plea,  then.  Is  In  the  nature  of  confession  and 
avoidance."  If  It  be  contended  that  no  pre- 
sumption of  negligence  arises  against  the 
defendant  from  tbe  naked  fact  of  obstruction 
stated  by  tbe  case  agreed,  there  la  certainly 


no  presumption  In  Its  favor.  The  landslide 
may  not  originally  have  been  caused  by  the 
negligence  of  the  defendant,  but  that  would 
not  excuse  the  failure  of  proper  inspection. 
or  negligently  permitting  the  roadbed  to  re- 
main In  a  dangerous  condition,  without  re- 
pair and  without  warning,  after  its  condition 
was  or  might  have  been  discovered  by  due 
diligence.  In  tbe  view  most  favorable  to  the 
defendant.  Its  negligence  is  an  open  question. 

COOK,  J.  (dissenting).  Upon  the  facts 
stated  in  the  case  agreed,  plaintiff  Is  bound 
by  her  special  contract  with  defendant  com- 
pany, and  can  recover  only  the  sum  of  $100 
for  the  baggage  destroyed  by  fire  in  tbe 
wreck.  There  is  a  distinction  between  a 
passenger  ticket  In  the  ordinary  form,  which 
Is  regarded  as  a  mere  voucher  or  token,  and 
a  ticket  which  la,  and 'purports  on  its  face 
to  be,  the  entire  contract  between  the  car- 
rier and  passenger.  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  S60.  Tbe  regular  local  first-class 
fare  was  three  cents  per  mile;  but  In  buy- 
ing a  1,000-mile  ticket  paying  for  that  much 
mileage  at  one  time,  which  could  be  used 
from  time  to  time,  at  convenience,  until  ex- 
hausted, plaintiff  obtained  transportation  at 
a  reduced  rate,— 2%  cents  per  mile,— and  de- 
fendant received  the  lump  sum,  which  was 
an  advantage  to  both  parties.  .The  right  to 
make  such  a  special  contract  Is  too  well  set- 
tied  to  be  controverted.  It  was  founded  up- 
on a  valuable  consideration,  which  consisted 
In  a  reduction  of  the  fare.  The  limit  of 
$100  for  liability  on  account  of  the  baggage 
was  a  reasonable  and  valid  one.  Compensa- 
tion for  the  carriage  of  baggage  is  included 
In  tbe  passenger's  fare  (Railroad  Co.  v  Cox. 
95  Am.  Dec.  640;  Warner  v.  Railroad  Co., 
92  Am.  Dec.  389),  so  that  which  was  being 
taken  by  plaintiff  in  excess  of  tbe  amount 
agreed  upon  was  not  covered  by  the  con- 
tract and  fare  paid,  but  was  being  carried 
without  compensation.  Plaintiff's  failure  to 
read  the  ticket  was  not  the  fault  of  the  de- 
fendant She  knew  that  she  was  obtaining 
transportation  at  a  reduced  rate,  and.  being 
required  to  sign  the  ticket  In  the  presence 
of  the  witness  who  attested  her  signature, 
had  express  notice  that  she  was  obligating 
herself  in  some  way.  It  does  not  appear  that 
she  did  not  understand  the  contract,  nor  that 
she  did  not  read  it  after  sighing  it,  and 
before  boarding  the  car.  She  had  it  in  her 
possession  and  could  have  done  so.  This 
being  a  special  contract  as  distinguished 
from  an  ordinary  passag^e  ticket  and  in  writ- 
ing, and  signed,  there  was  no  obligation  rest- 
ing upon  defendant's  agent  to  read  it  or  to 
notify  her  of  its  conditions  and  limitations. 
Counsel  for  plaintiff  argue,  orally  and  by 
brief,  that  defendant  cannot  contract  against 
Its  negligence,  and  therefore  a  recovery 
shonld  be  had  for  the  full  value,  and  cite 
the  authorities  to  sustain  that  proposition  of 
law.  But  the  facts  In  the  case  agreed  do 
not  show  tbat  tiM  destruction  of  tbe  trunk 
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was  caused  by  defendant's  negligence.  The 
■sliding  of  dirt  and  rock  a  upon  the  track, 
causing  the  wreck  of  the  train,  nothing  else 
appearing,  does  not  show  or  raise  presump- 
tion of  negligence,  and  this  is  the  only  fact 
ai  to  the  wreck  submitted  to  Ub 


(131  N.  C.  644) 

LOVE  et  al.  t.  ATKINSON  et  al. 

(Supreme  Coort  of  North  Carolina.     Dec.  18, 
1002.) 

CONTRACT  FOR   SALE   OF  LAND— STATUTB  OF 

FRAUDS^UmiATERAL    SIONA- 

TUREJ— ENFORCEMENT. 

1.  A  contract  for  the  sale  of  iand,  reduced 
to  writing  and  signed  by  the  vendor,  but  not 
^gued  by  the  vendee,  and  under  which  the 
vendee  has  gone  into  possession,  is  within  the 
statute  of  frauds,  and  the  vendor  cannot  re- 
cover the  price  of  the  vendee. 

Appeal  from  superior  court,  Jackson  coun- 
ty; Moore,  Judge. 

Action  by  W.  B.  Love  and  others  against 
B.  G.  Atkinson  and  others.  From  a  Judgment 
tor  defendants,  plaintiffs  appeal    Affirmed. 

Walter  K.  Moore  and  D.  L.  Love,  for  ap- 
pellants. W.  B.  &  H.  R.  Ferguson,  for  ap- 
pellees. 

MONTGOMERY,  J.  This  action  -was 
brought  to  enforce  the  collection  of  a  balance 
due  on  a  contract  to  pay  the  purchase  money 
for  a  tract  of  land  bargained  to  be  sold  by 
the  plaintiffs  to  the  defendants.  The  con- 
tract was  In  the  nature  of  a  bond  for  title, 
properly  executed  by  the  plaintiffs,  but  not 
signed  by  the  defendants,  or  either  of  them, 
or  by  the  lawfully  authorised  agent  of  either 
of  them.  The  statute  of  frauds  was  pleaded 
In  bar  of  any  recovery  by  the  plaintiffs.  The 
plaintiffs  offered  evidence  tending  to  show 
that,  at  the  time  of  the  execution  of  the  bond 
tat  title  by  the  plaintiffs,  the  defendant  At- 
kinson accepted  the  same,  paid  $75  In  cash 
of  the  purchase  money,  ana  had  It  regis- 
tered; that  Oie  plaintiffs  surrendered  the  pos- 
session of  the  premises  to  the  defendants, 
and  that  the  defendants  have  been  cutting 
lumber  from,  and  building  a  railroad  and 
houses  upon,  the  same;  that  the  defendants 
are  still  In  possession,  and  have  refused  to 
pay  the  balance  of  the  purchase  money,  al- 
though the  plaintiffs  In  proper  time  had  ten- 
dered a  proper  deed  for  the  land  and  prem- 
ises; and  that  the  defendants  have  never 
given  notice  to  the  plaintiffs  of  any  intention 
to  abandon  the  contract  or  to  surrender  the 
possession  of  the  land  to  the  plaintiffs.  The 
evidence  was  refused  by  his  honor,  and,  upon 
intimation  by  the  court  that  the  plaintiffs 
could  not  recover,  they  took  a  nonsuit  and 
appealed. 

The  question  presented  for  decision  is  this: 
Can  the  vendor  who  has  executed  a  written 
contract  for  the  sale  of  land  enforce  the  cou- 

f  1.  Sm  rtumU,  SUtat*  «(,  vbL  ai  CmL  Dig.  H 


tract  for  the  sale  of  land,  and  compel  the 
vendee,  who  has  partly  performed  the  con- 
tract and  who  has  been  put  In  possession  of 
the  premises,  but  who  has  not  himself  signed 
the  contract,  to  iiay  the  purchase  money?  It 
is  not  now  an  open  question.  In  Rice  v.  Car- 
ter's Adm'r,  33  N.  C.  298,  where  there  was 
a  written  contract  for  the  sale  of  land  exe- 
cuted by  the  vendor  but  not  signed  by  the 
yendee,  the  defendant  relied  on  the  statute 
of  frauds.  The  court  said  there:  "The  con- 
tract In  this  case  was  for  the  sale  of  land. 
The  defendant  signed  no  memorandum  or 
note  in  writing  whereby  he  can  be  charged; 
and  we  are  at  a  loss  to  see  any  ground,  at 
all  plausible,  to  support  an  action  agahLst 
him  upon  a  mere  verbal  promise.  lAythoarp 
V.  Bryant  2  Ring.  N.  C.  744.  The  defendant 
there  had  signed  a  written  contract  to  con- 
vey land.  The  plaintiff  (like  the  defendant 
in  this  case)  had  only  made  a  verbal  promise 
to  pay  the  price,  and  It  was  urged  for  the 
defendant  that  he  ought  not  to  be  held  liable 
under  his  written  promise,  inasmuch  as  the 
plaintiff  was  not  bound  by  his  verbal  prom- 
ise; but  said  the  chief  Justice,  'whose  fault 
was  that?  The  defendant  m^ht  have  re- 
quired the  plaintiff's  signature.'  It  was 
taken  for  granted,  and  as  a  thing  not  delmt- 
able,  that  the  party  who  did  not  sign  the 
memorandiun  or  note  in  writing  was  not  lia- 
ble, and  the  Idea  of  his  being  liable  was  not 
even  suggested."  In  SImms  v.  Kllllan,  34 
N  C.  252,  the  court,  through  Chief  Justice 
RufBn,  said:  "It  was  argued  at  the  bar  that 
the  policy  of  the  act  was  to  protect  owners 
of  real  estate  from  being  deprived  of  it  with- 
out written  evidence,  under  their  own  hands, 
and  that  a  promise  to  pay  money  for  land  is 
not  within  the  mischief.  But  the  danger 
seems  as  great  that  a  purchase  at  an  exorbi- 
tant price  may  by  perjury  be  imposed  on  one 
who  did  not  contract  for  it  as  that  by  similar 
means  a  feigned  contract  of  sale  should  be 
established  against  the  owner  of  land.  Hence, 
the  act  In  terms  avoids  entirely  every  con- 
tract of  which  the  sale  of  land  Is  the  subject 
In  respect  of  a  party— that  is,  either  party— 
who  does  not  charge  himself  by  bis  signature 
to  it  after  It  has  been  reduced  to  writing." 
In  that  case  the  writing  was  signed  by  the 
vendor,  but  not  by  the  vendee,  the  purchase 
money  paid,  and  possession  taken  of  a  large 
portion  of  the  land.  In  Mlzell  v.  Burnett,  -19 
N.  C.  249,  60  Am.  Dec.  744,  Pearson,  J., 
for  the  court,  said:  "So,  It  the  vendor  binds 
himself  in  vtrriting  and  is  content  to  take 
the  verbal  promCse  of  the  purchaser  to  pay 
the  price.  It  Is  hia  own  fiiolt,  and  he  most 
blame  himself  for  the  folly  of  getting  Into 
a  situation  where  he  is  bound,  but  the  other 
party  cannot  be  charged  if  he  chooses  to  in- 
sist upon  the  statute."  To  the  like  effect  are 
the  cases  of  Wade  v.  City  of  Newbem,  77  N. 
C.  460;  Edwards  v.  Kelly,  53  N.  C.  60;  Har- 
grove V.  Adcock,  111  N.  G.  166,  16  8.  B.  16. 
This  has  not  always  been  the  rule  in  North 
Carolina.    The  first  case  under  the  statute 
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was  that  of  ^la  t.  EIUb,  16  N.  C.  180,  where 
it  was  decided  that  our  statnte  ought  to  re- 
ceive the  same  constnictlon  with  the  English 
Btatuta  The  English  courtB  had  decided  that 
a  substantial  part  performance  of  a  parol 
contract  would  take  the  ease  out  of  the  stat- 
nte, as  where  the  purchaser  had  been  put  In 
possession  of  bargained  premises,  upon  the 
ground  that  it  would  be  a  fraud  in  the  part; 
refusing  to  execute  it  under  such  circum- 
stances. This  case,  however,  was  reviewed 
very  soon  thereafter  and  reversed.  16  N.  C. 
341.  In  Barnes  v.  Teague,  54  N.  O.  277,  62 
Am.  Dec.  200,  the  court  said  that  the  case 
of  Ellis  V.  Ellis  was  reviewed  and  the  de- 
cree reversed  in  16  N.  C,  at  page  341.  The 
court  went  on  to  say:  "Our  courts  having 
discarded  the  construction  of  the  English 
courts  as  to  part  performance,  •  •  •  we 
have  no  hesitation  in  saying  that  a  defendant 
may  in  his  answer  admit  the  parol  contract 
without  depriving  himself  of  the  protection 
of  the  statute  by  his  plea  or  answer,  and 
that  the  court  cannot,  under  such  a  state  of 
things,  decree  a  specific  performance." 

It  does  not  alter  the  case  to  say  that  the 
present  contract  was  in  writing  and  signed 
by  the  plalntitT,  the  vendor;  that  it  was  not 
altogether  in  parol.  It  was  a  parol  contract 
BO  far  as  the  defendant  vendee  is  concerned, 
and  cannot  be  enforced  against  him;  he 
pleading  the  statute  of  frauds,  although  ad- 
mitting the  contract.  In  Dunn  t.  Moore.  38 
N.  G.  364,  the  same  principle  is  announced, 
the  position  of  the  parties  plaintiff  and  de- 
fendant, however,  being  reversed.  In  that 
case  <a  parol  contract  for  the  sale  of  land) 
the  plaintiff  alleged  that  he  liad  agreed  to 
buy  the  land  from  the  defendant,  had  paid  a 
part  of  the  purchase  money,  and  had  been 
given  possession  of  the  premises,  and  that, 
upon  his  desiring  to  pay  the  balance  of  the 
purchase  money  and  procure  a  deed,  the  de- 
fendant refused  to  receive  the  money  or 
malce  the  deed.  The  object  of  the  bill  was 
twofold,— either  to  compel  the  defendant  to 
make  a  deed  for  the  land  to  the  plaintiff,  or 
for  a  decree  for  an  account  for  the  value 
of  the  improvements  and  for  the  money 
paid.  The  court  said:  "The  plaintiff  is  not 
entitled  to  any  decree  for  the  conveyance 
of  the  land  claimed,  neither  is  he  entitled 
to  an  account,  and  that  the  land  should  be 
held  as  security  as  for  what  might  be  due 
to  him.  If  the  defendant  Moore  had  admit- 
ted the  contract  as  set  forth  in  the  bill,  and 
that  he  had  put  the  plaintiff  into  posses- 
sion, on  the  authority  of  Baker  ▼.  Carson, 
21  N.  O.  381,  and  of  Albea  v.  Griffin,  22  N. 
G.  9,  we  should,  upon  the  plaintifTB  BUbstan- 
tiating  by  evidence  bis  payments  and  im- 
provements, have  referred  the  case  to  the 
master  for  a  report;  and  this  upon  the 
ground,  not  that  this  court  could  in  a  case 
of  this  kind  give  the  plaintiff  anything  by 
way  of  damages  for  the  violation  of  a  con- 
tract, but  because  the  defendant,  after  mak- 
ing the  contract  and  putting  the   plaintiff 


Into  possession,  ought  not  to  6e  allowed  to 
put  him  out  without  retiuming  the  money 
he  had  received  and  compensating  him  for 
his  improvements.  It  would  be  against  con- 
science that  he  should  be  enriched  by  gains 
thus  acquired  to  the  injury  of  the  plaintiff." 
In  Luton  V.  Badham,  127  N.  0.  96,  37  S.  E. 
143,  53  L.  R.  A.  337,  80  Am.  St.  Rep.  783,  it 
was  held  that  one  who  had  entered  upon  land 
and  placed  thereon  Improvements,  under  a 
parol  contract  to  convey,  can  recover  from 
the  vendor  who  refuses  to  execute  the  con- 
tract the  value  of  the  improvements,  though 
the  contract  be  denied  by  the  vendor;  and 
to  that  extept  the  case  of  Dunn  v.  Moore, 
38  N.  C.  364,  was  overruled.  Luton  v.  Bad- 
ham,  supra.  But  that  question  is  not  in- 
volved in  this  appeal. 
No  error. 


(in  N.  C.  549) 

RAVENBL   T.   INGRAM. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 
1902.) 

COVENANT  OF  WARRANTY— BREACH— OUSTBK 
—  DEFECTIVE  ALLEGATION  —  PLEADING  — 
RIGHT  OP  ACTION— AS8IQNMBNT— REAL  PAR- 
TY IN  INTEREST. 

1.  A  judgment  agrainst  a  grantee  of  land  for 
possession  thereof  is  not  sufficient  to  coustitute 
a  breach  of  a  covenant  of  warranty;  an  actual 
ouster,  or  a  disturbance  of  posession  equiva- 
lent to  an  ouster,  being  necessary. 

8.  An  allegation  in  au  action  for  breach  of 
a  covenant  of  warranty  in  a  deed  that  a  judg- 
ment for  the  land  has  been  recovered  against 
Slaintiff,  whereby  he  has  been  disturbed  and 
eprived  of  possession,  though  a  defective  state- 
ment of  ouster,  will  be  treated  as  stating  a 
good  caase  of  action,  where  defendant  has  not 
demurred  or  taken  any  special  exception  to  the 
averment. 

3.  In  an  action  for  breach  of  a  covenant  to 
defend  the  title  to  certain  land  against  all  per- 
sons claiming  under  the  covenantor,  a  failure 
to  allege  that  the  party  stated  to  have  recover- 
ed the  land  from  plaintiff  claimed  under  the 
covenantor  renders  the  complaint  essentially  de- 
fective. 

4.  A  defect  so  vital  may  be  taken  advantage 
of  at  any  time, — even  in  the  supreme  court. 

5.  A  grantee  without  warranty  of  title  from 
his  immediate  grantor  can  maintain  an  action 
against  a  prior  grantor  with  warranty  on  evic- 
tion by  a  title  paramount  to  that  of  the  warrant- 
ing grantor. 

6.  A  right  of  action  on  a  covenant  of  war- 
ranty cannot  be  assigned  without  assigning  the 
land. 

7.  An  agreement  assigning  the  right  to  sue 
for  breach  of  a  covenant  of  warranty,  and  pro- 
vidmg  that  the  assignee  shall,  after  repaying 
himself  for  the  expense  of  the  suit,  and  a  cer- 
tain sum  paid  the  assignor  on  the  date  of  the 
aj^reement,  pay  over  the  surplus  to  the  as- 
signor, is  champertons  and  void. 

8.  The  assignee  is  also  prevented  from  suing 
by  Code,  (  177,  requiring  ail  actions  to  be 
brought  in  the  name  of  the  real  party  in  inter- 
est. 

Appeal  from  superior  court,  Macon  coun- 
ty;  M.  H.  Justice,  Judge. 

Action  by  S.  P.  Ravenel,  Jr.,  against 
Charles  Ingram,  as  executor  of  John  Ingram, 

f  L  Sn  Covenanta,  vol.  14,  Cent.  Dl(.  {{  157,  IM. 
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deceased.    From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

H.   O.    Robertson,    for   appellant     V.   8. 
Johnston,  for  appellee. 

FURCHES,  C.  J.  Ths  Is  an  action  for 
breach  of  covenants  contained  in  three  deeds 
made  by  John  Ingram,  .the  defendant's  tes- 
tator,—one  contained  In  a  deed  to  T.  J.  Cor- 
bin,  one  In  a  deed  to  D.  N.  Evitt,  and  one  in 
a  deed  to  H.  E.  Gibson.  The  plaintiff  is  a 
subsequent  purchaser  of  the  land  mentioned 
in  the  two  flrst-named  deeds,  which  he  holds 
'  vmder  deeds  without  warranty.  The  plain- 
tiff then  alleges  that  one  Henry  Stewart,  at 
spring  term,  1899,  of  Macon  superior  court, 
recovered  a  judgment  for  said  land,  and 
thereby  the  plaintiff  has  been  disturbed  and 
deprived  of  his  possession.  It  requires  more 
than  the  Judgment  of  court  to  constitute  a 
breach  of  warranty.  There  must  be  an  oust- 
er, or  a  disturbance  of  the  possession  equiv- 
alent to  an  ouster.  ItlizzeU  v.  Ruffln,  118  N. 
0.  69,  23  S.  B.  927.  And  no  right  of  action 
accrues  upon  a  covenant  of  warranty  until 
there  is  such  ouster  or  disturbance.  Mlzzell 
V.  Rttffln,  supra.  The  jjlaintlfTs  complaint  Is 
very  defective  In  Its  statement  of  ouster;  but 
as  It  says  that  owing  to  the  action  of  Stew- 
art, he  has  been  disturbed  and  deprived  of  his 
possession,  and  the  defendant  seems  to  have 
treated  this  as  a  sufficient  averment,  by  not 
demurring  or  by  not  taking  any  special  ex- 
ception to  said  averment,  we  will  treat  this 
part  of  the  complaint  as  a  defective  state- 
ment of  a  good  cause  of  action,  and  not  as  a 
statement  of  a  defective  cause  of  action. 
Ladd  V.  Ladd.  121  N.  C.  118,  28  S.  E.  190. 

But  there  is  another  defect  in  the  com- 
plaint, which  is  much  more  serious.  The 
warranties  in  the  two  deeds  meutloued,  to 
Corbin  and  Evltt,  are  special  warranties, 
and  are  as  follows:  "Do  hereby  covenant 
to  warrant  and  defend  the  title  to  the 
aforesaid  described  land  against  the  claim 
or  claims  of  any  and  all  persons  claiming 
through  or  under  us."  Therefore,  to  create 
a  breach  of  the  warranty,  it  was  necessary 
to  aver  and  show  that  Stewart  recovered 
upon  a  title  derived  from  the  said  John 
Ingram,  the  grantor.  This  the  plaintiff  does 
not  allege,  and  we  must  suppose  that  It  was 
not  true,  or  it  would  have  been  alleged,  as 
it  was  the  crucial  point  in  bis  case.  If  they 
had  been  general  warranties,  although  the 
complaint  would  then  have  been  defective, 
we  will  not  say  but  what  it  might  have  been 
sustained  as  a  defective  statement  of  a  cause 
of  action,  under  our  liberal  practice,  Code, 
(  260.  But  as  liberal  as  our  practice  is,  a 
complaint  so  vitally  defective  as  this  is  can- 
not be  sustained;  and  such  defect  may  be 
taken  advantage  of  at  any  time,— even  in 
this  court.    Mlzzell  v.  Ruffin,  supra. 

From  the  brief  filed,  It  would  seem  that 
the  principal  question  Intended  to  be  pre- 
sented was  whether  a  grantee  without  war- 
ranty could   maintain  an  action  against  a 


prior  grantor  with  warranty,  ^bls  doctrine 
seems  to  be  well  settled  in  fbls  state,— that 
he  can.  Where  one  conveys  with  general 
warranty,  another  without  warranty,  an- 
other with  warranty,  and  still  another  with- 
out warranty,  and  the  last  vendee  is  evict- 
ed by  title  paramount  to  the  warranting 
grantor's,  he  may  sue  either  of  the  warrant- 
ing grantors,  but  not  both  of  them.  Mark- 
land  V.  Crump,  18  N.  C.  94,  27  Am.  Dec. 
230;  Pears.  Law  Lectures,  185.  But  under 
the  plaintiff's  defective  complaint,  this  point 
in  the  case  is  not  reached. 

This  disposes  of  the  action  so  far  as  the 
two  first  warranties  are  concerned.  But  the 
plaintiff  includes  In  his  action  a  claim  for 
damages  on  account  of  a  breach  of  warranty 
in  the  deed  to  Gibson.  This  he  cannot  main- 
tain, whatever  rights  Gibson  may  have.  The 
plaintiff  does  not  claim  to  have  a  deed  for 
this  tract,  but  bases  his  action  and  claim 
to  recover  dh  the  following  contract:  "High- 
lands, 1^.  C,  8  Feb'y,  1898.  I,  -H.  E.  Gib- 
son, covenant  and  agree  that,  if  the  suit 
brought  against  me  by  Henry  Stewart  should 
be  decided  against  me,  that  I  will  grant  and 
will  assign  to  S.  P.  Ravenel,  Jr.,  my  right 
to  sue  John  Ingram  on  the  covenant  of  war- 
ranty contained  In  the  deed  of  conveyance 
from  him  to  me:  provided,  however,  that 
S.  P.  Ravenel,  Jr.,  will  pay  over  the  sur- 
plus recovered  from  John  Ingram  to  me. 
after  repaying  himself  the  amount  be  shall 
have  to  expend  in  the  defense  of  said  suit, 
and  the  $10  paid  me  this  day.  Witness  my 
hand  and  seal  this  3  day  of  February. 
1898.  H.  E.  Gibson.  [Seal.]"  The  plaintiff 
does  not  claim  to  be  the  owner  of  this  tract 
of  land,  and  Gibson  could  not  assign  the 
covenant  of  warranty  without  assigning  the 
land.  The  warranty  is  a  covenant  real,  and 
rims  with  the  land  (the  estate),  and  cannot 
be  assigned  or  separated  from  it  Mark- 
land  V.  Crump,  supra.  But  this  deed  also 
contains  a  covenant  of  seisin,  which  is  a 
personal  covenant  and  does  not  run  with 
the  land,  and  was  broken  when  the  deed 
was  made,  if  the  grantor,  Ingram,  did  not 
then  have  the  title.  Pears.  Law  Lectures, 
185.  But  this  agreement  does  not  convey 
this  chose  to  the  plaintiff,  if  it  could  be 
conveyed,  but  only  says  If  Stewart  succeeds 
In  his  solt'he  will  give  the  plaintiff  a  right  to 
brhig  a  suit  on  it  upon  condition  ttiat  the 
plaintiff  will  pay  him  all  he  recovers,  ex- 
cept the  costs  of  the  action  and  the  $10 
the  plaintiff  paid  him  that  day.  So  the 
plaintiff  was  to  get  nothing  out  of  the  suit 
except  the  pleasure  of  having  a  lawsuit  with 
the  defendant  It  is  clearly  a  champertous 
transaction  of  the  first  water,  and  la  void. 
Barnes  v.  Strong,  B4  N.  C.  100;  Munday  v. 
Whissenhunt  ^  N.  C.  45&  Besides,  the 
statute  requires  all  actions  to  he  brought 
In  the  name  of  the  true  owner  or  party  in 
Interest  Code,  S  177.  And  so  the  plaintiff 
could  not  maintain  this  action,  even  were 
it  not  champertous;  but  as  the  contract  un 
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der  which  he  brought  the  suit  Is  champert- 
0U8  and  void,  he  certainly  cannot  do  so. 

ti'or  the  reasons  we  have  stated,  the  plain- 
tiff cannot  succeed  In  this  action,  and  the 
judgment  of  the  court  below  is  affirmed. 


(m  N.  C.  «S1} 

LBWIS  ▼.  CLYDB  &  S.  CK>. 

(Snpreme  Oourt  of  North  Carolina.     Dec.  20, 
1902.) 

RBMOVAL  OF  CAUSES  —  CORPORATIONS  —  DI- 
VBRSB  CITIZENSHIP— PETITION— SUFFICIEN- 
CY—TIME  OF  PILINO  —  CONTRACTS  —  UI^TRA 
VIRES-NATURE  OF  DEFENSE. 

1.  A  petition  for  removal  to  a  federal  coart 
which  merely  states  that  defendant  corpora- 
tion, the  petitioner,  is  a  citizen  of  a  certain 
state,  and  a  nonresident  of  North  Carolina, 
where  the  action  was  brought,  is  not  sufficient; 
an  allegation  that  defendant  is  a  corporation 
existing  under  the  laws  of  a  certain  other 
specified  state  being  Indispensable. 

2.  Where  the  summons  in  an  action  against 
a  foreign  corjMration  was  returnable  to  the 
March  term,  but  no  complaint  was  filed  at  that 
time,  and  an  entry  of  "time  to  file  pleadings" 
was  made,  defendant  was  not  thereby  entitled 
to  an  extension  of  the  time  limited  by  statute 
within  which  to  file  a  petition  for  removal,  on 
the  ground  that  such  petition  could  not  be  filed 
till  after  the  filing  of  the  complaiut,  because 
the  right  to  removal  depended  on  the  sum  de- 
manded in  the  complaint,  as  defendant  could 
have  moved  to  dismiss  upon  failure  to  file  the 
complaint  within  the  first  three  days  of  the 
March  term,  and  lost  its  right  to  removal  by 
failing  to  so  move. 

3.  fii  an  action  on  a  contract,  to  recover  for 
saviug  a  stranded  vessel,  evidence  considered, 
and  held  to  justify  submission  to  the  jury  of 
the  issues  as  to  whether  the  parties  contracted 
for  its  salvage,  as  alleged,  and  whether  de- 
fendant had  some  substantial  interest  in  the 
vessel. 

4.  In  an  action  against  a  corporation  on  a 
contract,  the  defense  that  the  contract,  is  ultra 
vires  is  in  tike  nature  of  confession  acid  avoid- 
ance. 

Furcbes,  C.  J.,  and  Montgomery,  J.,  dissent- 
ing. 

Appeal  from  superior  court,  Carteret  coun- 
ty;   Winston,  Judge. 

Action  by  A.  J.  Lewis  against  the  Clyde 
Steamship-  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Rountree  &  Care,  for  appellant  A.  D. 
Ward  and  D.  L.  Ward,  for  appellee. 

DOUGLAS,  J.  This  was  an  action  to  re- 
cover salvage  or  compensation  for  saving  a 
yessel  called  the  "City  of  JackBonviUe," 
which  was  stranded  on  Wtialebone  lumet 
Beach.  The  summons  in  this  case  was  Is- 
sued returnable  to  the  March  term,  1901, 
of  the  superior  court  for  Carteret  county, 
and,  as  no  complaint  was  filed  at  that  term, 
an  entry  was  made  as  follows:  "Time  to 
file  pleadings."  On  the  Slat  day  of  July, 
1901,  the  plaintiff  filed  his  verified  complaint, 
demanding  Judgment  for  12,444.74;  and  on 
the  17tb  day  of  August,  1901,  the  defendant 
Died  Its  petition  and  bond  for  the  removal 
of  said  cause  to  the  United  States  circuit 
court,  and  served  notice  on  the  plaintiff  that 


at  the  next  term  of  the  superior  court  of 
Carteret  county  a  motion  would  be  made  to 
have  said  cause  removed.  At  the  September 
term,  1901,  of  said  court,  the  defendant  made 
ItB  motion  to  hare  said  cause  removed,  which 
motion  was  refused.  The  defendant  filed  its 
exception. 

The  motion  was  properly  refused  on  two 
grounds,  either  of  which  would  have  been 
sufficient  The  petition  states  that  the  de- 
fendant petitioner  "was  at  the  time  of  the 
commencement  of  this  suit  and  still  Is,  a 
citizen  of  the  state  of  Delaware,  and  of  no 
other  state.' and  a  nonresident  of  the  state  of 
North  Carolina."  It  Is  well  settled  that  a 
petition  for  removal  must,  in  addition  to  the 
allegation  that  the  defendant  Is  a  nonresi- 
dent of  the  state  of  North  Carolina,  spe- 
cifically state  that  the  defendant  is  a  cor- 
poration existing  under  the  laws  of  another 
state;  giving  the  name  of  the  state  by  which 
It  was  created.  Springs  v.  Railway  Co.,  130 
N.  C.  186,  41  S.  E.  100;  Thompson  v.  Same, 
130  N.  C.  140,  41  S.  E.  9;  Insurance  Co.  v. 
French,  18  How.  404,  15  L.  Ed.  451;  MuUer 
V.  Dows,  »1  U.  S.  444,  24  L.  Ed.  207;  Penn- 
sylvania V.  Qulcicsilver  MIn.  Co.,  10  Wall. 
553,  19  L.  Ed.  998.  Moreover,  the  petition 
was  not  filed  within  the  time  limited  by  the 
federal  statutes  of  removal.  Howard  v.  Rail- 
way Co.,  122  N.  0.  944,  29  S.  E.  778. 

It  is  contended  that  the  defendant  was  no^ 
vequired  to  file  Its  petition  for  removal  un- 
til after  the  filing  of  the  complaint,  inas- 
much as  the  right  of  removal  would  be  gov 
erned  by  the  sum  demanded.  This  does  no' 
alter  the  effect  of  the  statute.  If  the  com- 
plaint had  not  been  filed  within  the  first 
three  days  of  the  term  to  which  It  was  re- 
turnable, the  defendant  could  have  moved  to 
dismiss.  If  it  failed  to  do  so,  and,  on  the 
contrary,  consented  to  an  extension  of  time 
for  the  filing  of  pleadings  beyond  the  return 
term.  It  lost  its  right  of  removal. 

The  answer  alleges  that  the  defendant  was 
misled  by  the  statements  of  the  plaintiff's 
counsel  as  to  the  sum  that  would  be  demand- 
ed in  the  complaint  but  we  cannot  find  any 
proof  of  this  allegation.  In  our  view  of  the 
case,  it  resolves  Itself  almost  entirely  into 
an  issue  of  fact  Hie  plaintiff  alleges  that 
he  was  employed  by  defendant  company,  act- 
ing through  Its  duly  constituted  officers;  that 
he  faithfully  performed  the  services  required 
of  blm,  and  earned  the  compensation  de- 
manded. He  testified,  among  other  things, 
that  be  went  to  the  general  office  of  the  de- 
fendant. In  New  York  City,  where  he  made 
the  contract  declared  on,  with  men  whom 
he  knew  to  be  officers  of  the  company.  He 
further  testified  that  the  vessel  in  question 
wore  the  Clyde  colors;  that  there  was  a 
large  "C"  on  the  flag,  fastened  to  the  flag- 
staff; that  the  life  preservers,  buckets,  bed- 
clothes, table  ware,  boats,  and  oats  were  all 
marked  "C.  S.  C."  He  also  said  he  had 
some  correspondence  with  the  Clyde  Steam- 
ship Company,  the  defendant  lo  this  actioil. 
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This  was  at  least  some  CTldence  tending  to 
prove  that  tbe  plaintiff  made  a  contract  with 
the  defendant  as  alleged,  and  that  the  de- 
fendant had  some  gubatantlal  Interest  In  the 
vessel.  The  defendant  denies  these  allega- 
tions In  Us  answer,  but  falls  to  offer  any 
proof,  except  two  papers  from  tbe  records 
In  the  United  States  customhouse  In  New 
York,  tending  to  show  that  the  vessd  belong- 
ed to  the  De  Bary  Bays  Merchants'  Line  of 
New  York,  of  which  Marshall  Clyde  was 
president  The  credibility  and  weight  of  this 
evidence  were  for  the  determination  of  the 
jury,  who  found  that  the  plaintiff  did  con- 
tract with  the  defendant  to  render  the  serv- 
ices set  out  in  the  complaint,  and  that  the 
defendant  was  Indebted  to  the  plaintiff  on 
account  of  such  services,  In  the  sum  of 
$2,000.  They  also  found  that  the  defendant 
did  not  own  the  vessel  at  that  time,  and 
that  the  contract  was  not  in  writing.  Under 
the  view  taken  of  the  case  In  the  court  be- 
low. In  which  we  concur,  these  latter  Issues 
do  not  seem  to  be  material. 

The  defendant's  counsel  contend  that  the 
contract  sued  on  was  ultra  vires  of  the  de- 
fendant. Even  if  the  evidence  bad  tended 
to  sustain  this  contention,  we  think  that  such 
a  defense  Is  In  the  nature  of  confession  and 
avoidance.  There  are  various  exceptions  to 
the  evidence,  as  well  as  to  the  charge  of  the 
court,  none  of  which  can  be  sustained.  In 
the  absence  of  essential  error,  the  judgment 
Is  affirmed. 

PURCHES,  C.  J.  (dissenting).  The  de- 
fendant offered  evidence  that  It  was  not  the 
owner  of  the  vessel  called  the  "City  of  Jack- 
sonville," bnt  that  It  belonged  to  the  De 
Bary  Bays  Merchants'  Line  of  New  York,  and 
the  Jury  found  that  the  defendant  was  not  the 
owner  of  the  City  of  Jacksonville.  It  also 
appears  that  the  defendant  never  had  any 
benefit  from  the  plaintiff's  services  on  said 
vessel.  This  being  so,  the  plaintiff  could 
only  recover  upon  his  contract.  If  he  could 
recover  at  all.  He  could  not  recover  on  the 
doctrine  of  quantum  meruit,  as  be  got  no 
benefit.  It  Is  admitted  that  the  defendant  Is 
a  corporation,  and,  as  such,  could  only  con- 
tract by  deed  through  Its  agents,  and  they 
could  only  make  a  contract  which  would 
bind  the  defendant  when  made  within  the 
line  and  scope  of  the  business  of  the  cor- 
poration. The  officers  could  not  make  a  con- 
tract with  the  plaintiff  to  repair  a  vessel, 
which  the  defendant  company  did  not  ovra 
and  had  no  Interest  in,  that  would  be  bind- 
ing upon  the  defendant  company.  Sncb  a 
contract.  If  made  (and  this  Is  denied),  was 
ultra  vires,  and  had  no  binding  force  or  ef- 
fect on  the  defendant.  This  Is  shown  from 
the  facts  and  testimony  in  the  case,  and  It 
Is  found  by  the  Jury  that  the  defendant  was 
not  the  owner  of  the  City  of  Jacksonville, 
the  vessel  wrecked,  and  received  no  benefit 
from  the  plaintiff's  labor.  And  the  court 
calls  this  a  plea  In  confession  and  avoidance. 


and  a  matter  of  fact  for  the  Jnry.  This  Is 
new  to  me,— that  ultra  vires  is  a  question  of 
fact  to  be  found  by  the  jury.  The  evidence 
and  findings  that  the  defendant  was  not  the 
owner  of  the  vessel,  and  never  received  any 
benefit  from  the  services  of  the  plaintiff,  I 
think,  showed  the  ultra  vires  of  the  contract. 
If  ever  made,  and  presented  a  question  of 
law  for  the  court,  and  not  for  the  Jury.  The 
plaintiff  makes  out  his  case,— must  recover 
upon  his  right  of  action;  and;  If  be  made 
out  a  case  for  the  defendant,  that  was  suffi- 
cient. The  defendant  need  not  show  any- 
thing. 

MONTGOMERY,  J,,  concurs  In  the  dis- 
senting opinion. 

(131  N.  c.  692) 
In    re   TAXATION    OF    SALARIES   OP 
JUDGES. 
(Supreme  Court  of  North  Carolina.     Dec.  18, 
1902.) 
TAXATION— SALARIES   OF  JUDOES. 
1.  Under    Const,    art.    4,    {    23,    which    pro- 
vides that  "the  salaries  of  the  judges  shall  not 
be  diminished  during  their  continuance  in  of- 
fice," the  salaries  of  the  chief  justice  and  asso- 
ciate justices  of  the  supreme  court  are  exempt 
from  taxation,  either  direct  or  otherwise. 

To  Thos.  S.  Kenan,  Clerk  of  the  Supreme 

Court: 

Dear  Sir:  I  herewith  hand  yon  the  cor- 
respondence between  Attorney  General  Gilmer 
and  myself  with  regard  to  the  right  of  the 
legislature  to  tax  the  salaries  of  the  Judges. 
And  In  doing  so  I  wish  to  say  tliat  It  Is  a 
full,  able,  and  Indeed  an  exhaustive,  discus- 
sion of.  the  subject  Involved,  and.  In  my  opin- 
ion, a  correct  decision  of  the  question.  It  has 
been  read  to  the  court,  sitting  In  conference, 
and  approved  without  a  dissenting  voice.  It 
was  then  ordered  by  the  court  that  the  attor- 
ney general's  opinion,  together  with  my  letter 
to  him  and  this  letter  to  you,  be  filed  and 
preserved  among  the  records  of  your  office. 
and  be  published  in  the  131st  volume  of  tho 
Supreme  Court  Reports.  It  was  then  resolved 
that  the  court  would  -consider  this  opinion 
of  the  attorney  general  as  settling  the  matter 
therein  discussed,  to  the  same  extent  as  if  It 
were  the  opinion  of  this  court. 

Very  respectfully, 
D.  M.   PURCHES, 
Chief  Justice. 

December  18,  1902. 

North  Carolina— Supreme  Coott. 
Raleigh,  Nov.  19,  1902. 

Hon.  Robert  D.  Gilmer,  attorney  general  of 

North  Carolina: 

Dear  Sir:  The  members  of  this  court  have 
heretofore  been  of  opinion  that  their  salaries 
were  not  subject  to  taxation,  and  for  that 
reason  (except  one  jndge  for  the  last  two 
years)  have  not  listed  them  for  that  purpose. 
But  the  corporation  commission  has  decided 
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tiuit  tbej  are,  and  has  directed  the  county 
commissioners  to  proceed  to  collect  the  same. 
And  as  all  the  members  of  this  conrt,  as  are 
also  all  the  Jndges  of  the  saperlor  courts,  are 
Interested  In  the  qnesUon,  which  wonld  make 
It  embarrassing,  If  not  Incompetent  for  them 
to  sit  upon  Its  hearing,  therefore,  as  you  are 
the  legally  constituted  adviser  of  the  govern- 
ment the  court  has  decided  to  ask  your  opin- 
ion upon  this  Important  question.  And  for 
that  purpose  the  court  has  requested  me  to 
write  you  this  letter,  and,  whatever  your  opin- 
ion may  be,  it  will  be  filed  for  the  guidance 
of  this  court  in  the  matter. 

Hoping  yon  will  favor  the  conrt  with  such 
opinion  at  as  early  a  day  as  it  may  suit  your 
convenience,  the  court  respectfully  awaits  the 
same. 

Very  respectfully,  etc, 

D.   M.   FURCHBS, 
€bief  Justice  Supreme  Court  N.  O. 

Dec.  16,  1902. 
To  the  Honorable  David  M.  Furches,  Chief 

Justice  of  the  Supreme  Court  of  North  Car^ 

olbia,  Raleigh,  N.  C: 

Dear  Sir:  I  beg  to  acknowledge  the  receipt 
of  your  favor  of  recent  date,  in  which  my 
opinion  !■  asked  upon  a  question  involving 
the  liability  of  the  official  salaries  of  the  chief 
Justice  and  the  associate  Justices  of  the  su- 
preme court  of  this  state  to  taxation.  In  dls- 
cliarge  of  the  duty  imposed  upon  me  by  sec- 
tion 3863,  snbsec.  4,  of  the  Code,  I  have  the 
honor  to  submit  the  following: 

The  doctrine  that  the  power  to  tax  is  an  es- 
sential element  of  government,  and  that  the 
legislature,  in  Its  exercise,  is  limited  only  by 
constitutional  provisions,  la  elementary  and 
fundamental.  The  power  to  tax  the  salary 
of  a  state  officer  Is  admitted,  unless  there  Is 
some  provision  in  the  organic  law  forbidding 
it.  Such  a  prohibition  upon  legislative  author- 
ity, if  any  exists,  must  appear  In  the  consti- 
tution of  the  state.  Section  23,  art.  4,  of  that 
Instrument,  is  in  the  following  words:  "The 
general  assembly  shall  prescribe  and  regulate 
the  fees,  salaries  and  emoluments  of  all  offi- 
cers provided  for  In  this  article,  but  the  sal- 
aries of  the  Judges  shall  not  be  diminished 
during  their  continuance  In  office."  Section 
21  of  the  constitution  of  1776  provided  "that 
the  governor.  Justices  of  the  supreme  courts 
of  law  and  equity  •  •  •  shall  Imve  ade- 
quate salaries  during  their  continuance  In  of- 
fice." Rev.  Code,  p.  16.  In  the  amended 
constitution  of  1835  the  constitutional  provi- 
sion with  reference  to  the  salaries  of  Judicial 
officers  was  changed,  and  the  following  article 
enacted:  "The  salaries  of  the  Judges  of  the 
supreme  court  or  of  the  superior  courts,  shall 
not  be  diminished  during  their  continuance  In 
office."  1  Rev.  St  p.  23,  <  2.  And  the  same 
Inhibition  against  diminution  appears  In  the 
article  quoted  above  from  the  constitution 
adopted  in  1868.  Under  the  constitution  of 
1776,  it  will  be  Dbserved  that  the  Judges  were 
to  receive  "adequate  salaries."    "What  waa 


an  adequate  salary,"  remarked  Atty.  Gen. 
Bachelor,  in  1856,  In  passing  upon  a  question 
similar  to  the  one  submitted,  "was,  ex  neces- 
sitate to  be  determined  by  the  legislature, 
which  had  the  power  of  fixing  it  As  this 
was  a  discretionary  power,  that  body  could 
declare  an  'adequate  salary'  to  be  any  sum 
It  thought  proper.  This  power  was  liable  to 
abuse,  and,  though  It  would  hare  been  a  vio- 
lation of  the  spirit  of  the  constitution  to  have 
fixed  these  salaries  at  a  sum  clearly  inade- 
quate, yet  the  legislature,  being  unchecked  by 
any  other  department  of  the  government  in 
the  exercise  of  this  discretion,  could  violate 
at  win  the  spirit  of  this  part  of  the  constitu- 
tion. By  It  the  power  of  reducing  the  salaries 
of  the  Judges  during  their  continuance  In  of- 
fice is  taken  away.  They  may  be  Increased, 
but  cannot  be  diminished.  But  to  secure  them 
effectually  against  diminution,  this  provision 
should  extend  to  indirect  as  well  as  to  direct 
legislation.  The  poww  to  lessen  these  sal- 
aries by  direct  legislation  is  now  nowhere 
claimed,  yet  the  passage  of  this  act  is  an  as- 
sertion by  the  legislature  of  the  power  to 
diminish  them  indirectly;  and,  if  tlie  legisla- 
ture has  such  power,  it  can  tie  used  to  any 
extent  to  which,  in  its  wisdom,  it  may  see 
proper  to  carry  it"  While  Atty.  Gen.  Bache- 
lor, In  his  opinion,  made  no  reference  to  the 
case  of  McCulloch  v.  Maryland,  4  Wheat  316, 
4  L.  Ed.  579,  his  argument  is  sustained  by 
the  reasoning  of  Chief  Justice  Marshall,  who 
delivered  the  opinion  of  the  court  in  that  case, 
"that  the  power  to  tax  Involves  the  power  to 
destroy."  This  doctrine  Is  exemplified  In 
many  cases  decided  by  the  supreme  courts 
of  other  Jurisdictions,  declaring  that  the  in- 
ternal revenue  acts  of  the  federal  government 
requiring  stamps  on  processes  of  state  courts 
are  unconstitutional  interferences  with  their 
proceedings.  Smith  v.  Short,  40  Ala.  385; 
Craig  V.  Dlmoek,  47  111.  308;  Warren  v.  Paul, 
22  Ind.  270;  Flfleld  v.  Close,  15  Mich.  505; 
Walton  V.  Bryentli,  24  How.  Prac.  357;  Jones 
V.  Keep's  Estate.  19. Wis.  3G9:  Bnmpass  v. 
Taggart  26  Ark.  398,  7  Am.  Rep.  623;  For- 
chelmer  v.  Holly,  14  Fla.  239;  Latham  v. 
Smith,  45  III.  29;  Wallace  v.  Cravens,  34  Ind. 
534;  Pargoud  v.  Richardson,  30  La.  Ann. 
1280;  Sporrer  v.  Elfler,  48  Tenn,  633;  Car- 
penter V.  Snelling,  97  Mass.  452;  Davis  v. 
Richardson,  45  Miss.  499,  7  Am.  Rep.  732. 
The  principle  announced  in  McCulloch  v. 
Maryland,  supra,  has  been  afllrmed  by  the 
supreme  court  of  this  state.  In  King  v.  Hunt- 
er, 65  N.  C.  612-613,  6  Am.  Rep.  754,  Reade, 
J.,  says:  "It  has  been  considered  how  far 
an  office  or  officer  may  be  taxed.  And  it  is 
considered  as  settled  that  the  state  has  no 
power  to  tax  an  officer  of  the  United  States, 
or  vice  versa,  because  'the  power  to  tax  in- 
cludes the  power  to  destroy,'  as  was  said  by 
Chief  Justice  Marshall  in  McCulloch  v.  Mary- 
land, 4  Wheat  316,  4  L.  Ed.  579.  And  if 
a  state  were  allowed  to  tax  a  United  States 
officer  one  dollar,  it  might  tax  him  to  the 
full  amount  of  his  salary,  and  thus  'arrest  all 
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tbe  measnres  of  the  government'  And  so 
the  United  States  cannot  tax  a  state  officer 
for  the  same  reason."  Upon  a  similar  prin- 
ciple the  federal  courts  have  held  that  the 
United  States  government  cannot  tax  the  in- 
come of  state  officials.  The  case  of  U.  S.  y. 
Ritchie,  Fed.  Gas.  No.  16,168,  Involved  the 
right  of  the  federal  government  to  tax  the 
Income  of  the  state's  attorney  for  the  county 
of  Frederick,  In  the  state  of  Maryland.  The 
court  held  that  "the  United  States  has  no 
more  right  to  tax  these  agencies  than  the 
state  government  has  to  tax  the  means  and 
agencies  to  carry  on  the  federal  government" 
In  Day  v.  Bufflnton,  Fed.  Gas.  No.  3,6T5, 
Clifford,  Ch-cuit  Justice,  held  that  "the  salary 
of  a  Judge  of  the  court  of  record,  payable 
out  of  the  treasury  of  a  state,  is  not  legally 
taxable  as  hicome  under  the  Internal  revenue 
laws  of  the  United  States."  This  ruling  was 
affirmed  by  the  supreme  court  of  the  United 
States.  Bufflngton  v.  Day,  78  U.  S.  113,  20 
L.  Ed.  122.  In  Freedman  v.  SIgel,  Fed.  Cas. 
No.  6,080,  It  was  held  that  "the  United  States 
cannot  Impose  a  tax  on  the  salary  of  a  Judge 
of  a  superior  court  of  the  qlty  of  New  York 
by  imposing  a  tax  upon  such  salary  as  the 
income  of  such  Judge."  In  Dobbins  v.  Erie 
Co.,  16  Pet  450,  I'O  L.  Ed.  1022,  Mr.  Justice 
Wayne,  speal^ing  for  the  supreme  court  of  the 
United  States,  says:  "Does  not  a  tax  by  a 
state  upon  the  office,  diminishing  the  recom- 
pense, conflict  with  the  law  of  the  United 
States  which  secures  it  to  the  officer  in  its 
entireness?  It  certainly  has  such  an  effect" 
In  the  foregoing  cases  the  decisions  of  the 
tourts  rest  upon  the  principle  that  the  govern- 
ment of  the  United  States  has  no  right  to 
tax  the  means,  agencies,  and  Instrumentalities 
of  the  state  government  and  neither  has  the 
state  government  the  right  to  tax  the  means, 
agencies,  and  Instrumentalities  of  the  federal 
government  In  the  case  of  Sweatt  v.  Rail- 
road Co.,  Fed.  Cas.  No,  13,684,  Clifford,  Cir- 
cuit Justice,  says:  "By  the  word  'means'  Is 
meant  the  revenue,  tax'es,  and  public  securi- 
ties, as  applied  both  to  the  United  States 
and  the  several  states,  and  the  prohibition  ex- 
tends to  the  salaries  of  the  •  •  •  Judicial 
officers.    •    •    •" 

Section  8,  art  1,  of  the  constitution  of 
North  Gnrolina,  provides  that  "The  legis- 
lative, executive  and  supreme  Judicial  powers 
of  the  government  ought  to  be  forever  sep- 
srate  and  distinct  from  each  other,"  that  each 
shall  act  within  its  own  sphere  Just  as  fully 
"as  if  the  line  of  division  was  traced  by  land- 
marks and  monuments  visible  to  the  eye." 
The  constitutional  provision  hereinbefore  re- 
cited effectually  removes  from  the  domain  of 
legislative  authority  the  enactment  of  any 
statute  the  effect  of  which  is  to  diminish, 
either  directly  or  lndh*ectly,  the  official  salary 
of  a  Judicial  officer  during  the  continuance 
of  his  term.  When  the  constitution  Imposes 
a  limitation  upon  legislative  action.  It  must 
be  assumed  that  the  people  who  framed  the 
mstrument,  through  their  representatives,  re- 


garded the  matter  as  sufficiently  Important  to 
be  removed  from  the  control  of  theh*  agents, 
unless  sitting  as  members  of  a  body  of  equal 
dignity  with  that  which  enacted  the  consti- 
tutional provision.  The  convention  of  1S6S 
seems  to  have  had  in  mind  that  principle, 
recognized  from  the  beginning  by  onr  courts, 
that  the  unrestrained  right  to  tax  Involves 
In  law  the  right  to  destroy.  The  word  "on- 
restrained"  is  used  with  due  regard  to  Its 
significance.  If  the  jKiwer  to  tax  Is  con- 
ceded, the  barriers  erected  by  the  constitu- 
tional limitation  are  swept  away,  and  one 
branch  of  the  state  government  Is  placed  at 
the  mercy  of  another.  If  the  general  assem- 
bly has  the  power  to  impose  a  tax  of  1  per 
cent  on  the  official  salary  of  a  Judicial  of- 
ficer, upon  the  same  principle  it  could  lay  a 
duty  which  would  cripple.  If  not  completely 
paralyze,  the  whole '  system  of  the  admin- 
istration of  Justice  In  state  tribunals.  It  Is 
freely  admitted  that,  in  the  absence  of  dire 
political  revolutions,  the  exercise  of  such 
destructive  power  on  the  part  of  one  branch 
of  the  government  toward  another  is  not 
likely  to  be  invoked,  but  the  improbability 
of  the  nonexerclse  of  the  power  does  not  af- 
fect the  principle.  Upon  this  point  I  quote 
the  following  language  from  the  snpreme 
court  of  Michigan:  "The  argument  that  such 
prohibitory  action  [the  power  to  tax]  Is  Im- 
probable has  no  force  whatever  in  determin- 
ing the  existence  or  nonexistence  of  the  pow- 
er. There  Is  no  legtshxtlve  power  possessed 
by  any  legislature  which  it  may  not  lawfully 
carry  to  an  extreme,  where  extreme  action 
is  deemed  expedient  by  the  majority  of  the 
members.  And  where  a  power  of  destruc- 
tion has  been  conferred,  it  Is  always  possible 
that  it  may  be  exercised,  although  it  may 
be  very  improbable."  The  foregoing  citation 
Is  from  the  case  of  Fifleld  v.  Close,  supra, 
and  that  learned  Jurist,  Judge  Cooley,  con- 
curred In  the  opinion  of  the  court 

The  federal  constitution  contains  a  provi- 
sion similar  to  that  appearing  In  the  consti- 
tution of  our  own  state,— that  the  salaries  of 
the  Judges  shall  not  be  diminished  during 
their  continuance  In  office.  Under  an  act  of 
congress  Imposing  a  tax  of  3  per  cent,  on 
the  salaries  of  all  the  officers  in  the  employ- 
ment of  the  United  States  government  the 
treasury  department  held  that  Judicial  of- 
ficers were  embraced  within  Its  terms.  On 
February  16,  1863,  Judge  Taney,  who  was 
then  chief  Justice  of  the  supreme  court  of  the 
United  States,  addressed  a  letter  to  the  hon- 
orable the  secretary  of  the  treasury,  and 
from  It  the  following  paragraph  Is  taken: 

"The  act  in  question,  as  you  Interpret  it 
dimhiishes  the  compensation  of  every  Judge 
tliree  per  cent;  and,  if  it  can  be  diminished 
to  that  extent  by  the  name  of  a  tax.  It  may 
in  the  same  way  be  reduced  from  time  to 
time  at  the  pleasure  of  the  legislature." 

It  is  true  that  in  the  act  of  congress  passed 
upon  by  Chief  Justice  Taney,  as  well  as  in 
the  case  of  Com.  t.  Mann,  5  Watts  &  S.  403. 
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cited  by  Atty.  Gen.  Bacbelor  (Appendix, 
48  N.  C),  the  tax  levied  waa  deducted 
from  the  compenaatlon  fixed  by  law,  and  re- 
tained In  tbe  treasury.  Bat  in  wbat  way 
tbe  method  of  collecting  tbe  tax  *mposed 
upon  tbe  salary  affects  the  question  Inyolred, 
I  am  utterly  unable  to  perceive.  The  prin- 
ciple announced  by  Ohlef  Justice  Taney,  as 
well  as  by  the  supreme  court  of  Pennsylva- 
nia In  Com.  V.  Mann,  supra,  operates  upon 
tbe  power  to  tax,  and  not  upon  tbe  Incidental 
means  employed  to  collect 

In  City  of  New  Orleans  v.  Lea,  It  Is  held 
by  the  supreme  court  of  Louisiana  (14  La. 
Ann.  197)  that  "tbe  article  of  the  constitu- 
tion which  declares  that  tbe  Judges,  both  of 
the  supreme  and  Inferior  courts,  shall  at  stated 
times  receive  a  salary  which  shall  not  be 
diminished  during  their  continuance  in  office, 
exempts  the  salary  of  a  Judge  from  taxation." 
Tbe  case  of  McCuUocb  t.  Maryland,  supra.  Is, 
cited,  and  the  court  says:  "If  tbe  right  to 
tax  the  salary  of  Judges  be  conceded,  there 
would  be  no  limitation,  but;. the  discretion  of 
the  legislature,  to  do  it  to  such  an  extent  as 
virtually  to  abolish  the  means  of  conducting 
the  Judicial  department  Its  existence  ought 
not  to  depend  upon  tbe  wUl  of  a  co-ordinate 
department." 

I  find  only  one  case  which  holds  that  the 
salary  of  a  Judge,  protected  by  a  constitu- 
tional provision  similar  to  ours,  is  liable  to 
taxation,  and  that  is  the  case  of  Commls- 
slonen:  v.  Chapman  (decided  by  the  supreme 
court  of  Pennsylvania  In  1829)  2  Rawle,  73. 
Tbe  opinion  is  brief,  and  no  authorities  are 
cited.  The  doctrine  laid  down  Is  not  In  con- 
sonance with  the  reasoning  employed  by  the 
same  court  14  years  later  in  Com.  v.  Mann, 
supra. 

Two,  at  least,  of  my  predecessors  in  office, 
have  held  that  the  official  salary  of  a  Judge 
is  not  liable  to  taxation,— Atty.  Gen.  Bacb- 
elor, supra,  and  Atty.  Gen.  Walser  tPub. 
Doc.  1809,  document  8,  p.  95).  And  as  far 
as  I  am  advised,  this  administrative  con- 
struction of  the  constitution  has  until  re- 
cently been  accepted  as  tbe  correct  Interpre- 
tation of  the  constitution. 

Following  tbe  paragraph  hereinbefore  cited 
from  Khig  v.  Hunter,  supra,  Mr.  Justice 
Rende,  speaking  for  the  supreme  court  of  our 
state,  says: 

"It  is  not  doubted,  however,  that  the  state 
may  tax  any  other  property;  the  object  be- 
ing revenue,  and  not  tbe  destruction  of  the 
office.  But  tbe  people  have  been  so  Jealous 
even  of  this  power  that  it  is  provided  in  the 
constitution  tbat  the  salaries  of  the  most 
Important  officers  shall  not  be  altered  during 
theh:  term  of  office;  and  this  is  understood 
to  exempt  their  salaries  from  taxation,  be- 
cause to  tax  is  to  diminish,  or,  it  may  be,  to 
destroy." 

The  learned  Justice  was  considering  the 
question  bow  far  an  office  or  officer  may  be 
taxed,  and  tbe  paragraph,  viewed  In  Its  set- 


ting, has  more  than  tbe  force  of  a  mere  dic- 
tum. 

Chancellor  Kent  says:  "We  look  essential- 
ly to  the  state  courts  for  protection.  They 
touch,  in  theh-  operation,  every  chord  of  hu- 
man symimthy,  and  control  our  best  desti- 
nies. It  is  their  province  to  reward  and  to 
punish.  Their  blessings  and  their  terrors  will 
accompany  us  to  the  fireside,  and  be  in  con- 
sant  activity  before  the  public  eye."  In  view 
of  these  important  functions  abiding  in  our 
Judicial  tribiinals,  we  must  conclude  that 
when  the  people.  In  convention  assembled, 
declared  tbat  the  salaries  of  the  Judges  should 
not  be  diminished  during  their  continuance  in 
i  office,  they  meant  to  withdraw  from  taxation, 
'  either   directly    or   indirectly,    such    salaries, 

■  "because  tbe  power  to  tax  Is  to  diminish,  or. 
i  It  may  be,  to  destroy." 

I  Very  respectfully, 

i  ROBT.  D.  GILMKB, 

!  Atty.  Gen. 

I 

1  (Ul  N.  C.  553) 

I        HARRIS  v.  BALFOUR  QUARRY  CO. 
I  (Supreme  Court  of  North  Carolina.     Dec.   18, 
'  1902.) 

■  INJURY    TO    BMPLOYfi— NBOLIQENCB    OP    BM- 

PLOTBR— INCOMPETENCY    OF     BOSS— PLBAO- 
i      INQ    AND    PROOF— VARIANCE. 

1.  Under  a  complaint  against  a  master  for 
Injury  to  an  employs,  alleging  negligence,  in 
that  the  injury  was  caused  by  the  incompe- 
tency of  defendant's  superintendent,  B.,  in  di- 
recting the  execution  of  the  work  in  an  unsafe 
manner,  and  in  ordering  plaintiff  to  do  a  haz- 
ardous act,  not  80  known  to  be  by  B.,  on  ac- 
count of  his  mcompetency,  evidence  that  B. 
was  a  vice  principal,  and,  wliile  not  incompe- 
tent, was  negligent,  is  not  admissible. 

2.  A  complaint,  to  show  an  employer  liable 
for  injury  to  an  employe  through  the  incompe- 
tency of  its  boss,  should  allege  that  it  knew  of 
such  incompetency  when  it  Hired  him,  or  kept 
him  in  its  employ  after  learning  of  It. 

3.  After  two  holes,  from  6  to  12  feet  deep. 
In  a  quarry,  had  been  drilled  and  charged,  and 
the  battery  had  been  applied,  and  an  explosion 
had  occurred,  the  boss  and  F.  and  E.,  two  com- 
petent and  experienced  workmen,  being  in 
doubt  as  to  whether  there  was  an  explosion  in 
one  of  the  holes,  an  examination  was  made  by 
F.  and  &  under  the  supervision  of  the  boss; 
and,  iu  their  jud;;ment,  it  had  exploded,  and 
they  so  announced,  whereupon,  with  plaintiff 
(another  workman),  they,  at  direction  of  the 
boss,  commenced  to  clean  it  out  io  the  usual 
manner,  and  without  negligence,  when  an  ex- 
plosion occurred.  Beld.  that  the  accident  was 
not  caused  by  neglect  of  duty,  but  by  mistake, 
for  which  plaintiff  could  not  recover. 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court  Henderson 
connty;   Councill,  Judge. 

Action  by  I.  O.  Harris  against  the  Balfour 
Quarry  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Merrick  &  Barnard,  for  appellant 

COOK,  J.  There  is  error  In  the  admission 
of  the  evidence  to  which  exceptions  1,  2,  3, 

5  X.  Sm  lta«t«r  and  Barvsnt.  voL  U.  Cast  Die 
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6,  and  T  are  taken.  The  negligence  com- 
plained of  and  alleged  In  the  complaint  Is 
that  defendant  company  required  blm  to 
work  under  a  boss,  captain,  or  superintend- 
ent, and  that  it  was  its  duty,  under  their 
contract,  to  furnish  a  boss  or  superintendent 
to  look  after,  to  see  to,  and  protect  the  safe- 
ty of  its  employes,  and  to  guard  them  against 
dangers  Incident  to  the  business  of  blasting 
rocks  by  the  use  of  dynamite,  gunpowder, 
and  other  explosives,  which  was  dangerous, 
and  that  on  the  occasion  of  plaintiff's  injury 
the  defendant  company's  boss  or  superin- 
tendent informed  plaintiff  that  it  was  safe 
and  free  from  danger  to  drill  out  a  hole  that 
had  been  drilled,  loaded  with  explosives, 
tamped,  and  attempted  to  be  fired,  saying 
at  the  time  that  said  explosive  had  fired,  and 
that  there  was  no  danger,  and  ordered  plain- 
tiff and  others  to  drill  out  the  hole;  and  he, 
relying  upon  the  skill,  knowledge,  and  Judg- 
ment of  said  boss,  obeyed  the  order,  and  In 
doing  so  the  explosion  took  place,  doing  him 
great  injury,  which  directly  resulted  from 
the  gross  negligence  and  carelessness  of  de- 
fendant company  In  having  failed  and  neg- 
lected to  furnish  a  man,  as  it  agreed  to  do, 
who  was  skilled  and  experienced,  and  who 
possessed  the  requisite  knowledge  and  ability 
to  protect  the  plaintlfl  from  such  injury,  as 
it  should  have  done,  and  as  it  had  contracted 
and  agreed  to  do.  So  the  gravamen  of  the 
alleged  negligence  is  that  the  injuries  were 
caused  by  the  incompetency  of  the  defend- 
ant's boss  or  .superintendent,  in  directing  the 
execution  of  the  work  In  an  unsafe  and  dan- 
gerous manner,  and  In  ordering  the  plaintiff 
to  do  a  hazardous  act,  which  was  not  so 
known  to  be  by  the  boss.  Burgess,  on  ac- 
count of  his  Incompetency,  Inexperience,  and 
lack  of  skill.  The  evidence  excepted  to  was 
Introduced  for  the  purpose  of  showing,  and 
did  show,  that  Burgess  was  a  foreman  and 
vice  principal,  and  that  he  had  authority  to 
employ  and  discharge  bands  and  employes, 
and  had  control  over  them,  but  did  not  tend 
to  show  that  he  was  incompetent,  inexperi- 
enced, and  unskilled.  There  Is  no  allegation 
In  the  complaint  that  plaintiffs  injury  was 
caused  by  the  negligence  of  defendant  com- 
pany, acting  through  Burgess  as  its  vice 
principal,  or  that  he  was  such  vice  prin- 
cipal, having  authority  to  employ  and  dis- 
charge hands,  and  to  control  them  in  their 
work.  So  the  evidence  was  incompetent,  and 
should  have  been  excluded.  Proof  without 
allegation  is  equally  as  Ineffective  as  allega- 
tion without  proof.  Therefore  "the  court 
cannot  take  notice  of  any  proof  unless  there 
Is  a  corresponding  allegation."  McKee  v. 
Lineberger,  69  N.  C.  239;  McLaurin  v.  Oron- 
ly,  90  N.  C.  60.  Hence  "a  plaintiff  Is  not 
allowed  to  declare  on  one  cause  of  action 
and  prove  another,  because,  if  such  vari- 
ances are  tolerated,  however  diligent  the  de- 
fendant may  be,  he  cannot  so  prepare  his 
defense  as  to  meet  surprises."  Smith  v.  As- 
sociation, 116  N.  C  at  page  111,  21  S.  B.  85; 


Willis  V.  Branch,  94  N.  C.  142;    Conley  t 
Railroad  Co.,  109  N.  C.  692,  14  S.  E.  303. 

The  only  evidence  offered  to  show  that 
Burgess,  the  boss,  was  incompetent  or  un- 
skilled and  inexperienced  In  his  business  was 
that  of  the  witness  Holdert,  which  was  er- 
roneously admitted  over  defendant's  objec- 
tion (exceptions  4  and  5).  for  the  reason  that 
the  witness  failed  to  show  any  such  special 
knowledge  as  would  render  him  comi>etent 
as  an  expert.  But  had  he  qualified  himself 
as  an  expert,  it  would  not  have  been  of  any 
advantage  to  plaintiff,  as  he  had  failed  to 
allege  in  his  complaint  that  defendant  com- 
pany knew  of  such  incompetency  when  he 
was  hired,  or  kept  him  in  its  employment 
after  acquiring  such  knowledge.  Haglns  v. 
Railway  Co.,  106  N.  O.  537,  11  S.  B.  590; 
Hobbs  V.  Railroad  Co.,  107  N.  0.  1.  12  S. 
E.  124,  9  L.  R.  A.  838. 

There  are  many  other  exceptions  whicli 
•are  unnecessary  to  be  considered,  as  there 
was  error  In  not  sustaining  defendant's  mo- 
tion to  nonsuit,  to  which  exceptions  9  and 
10  were  taken.    The  evidence  of  plaintiff  and 
defendant,    taken    separately    and    together, 
falls  to  show  negligence  upon  the  part  of  de- 
fendant company.    After  the  two  holes  bad 
been  drilled,  varying  in  the  estimate  of  depth 
from  6  to  12  feet,  they  were  charged  with 
I  powder,  and  at  the  word  "Fire"  the  battery 
was    applied,  and    an    explosion    occurred. 
Whether  the  explosion  took  place  In  one  of 
the  holes  was  a  matter  of  doubt  by  Burgess, 
Fowler,  and  Edney,  the  two  others  engaged 
v^th  plaintiff.    But  after  going  around  and 
looking  down,  talidng  about  It,  and  making 
an  examination,  Fowler  and  Edney  came  to 
the  conclusion  that  both  holes  went  off,  and 
I  said  to  Burgess  that  they  had  gone  off.    Then 
i  Burgess  told  them,  if  they  thought  It  had 
i  gone  off,  to  clean  It  out.    Edney  and  Fowler 
i  got  ready  to  do  so,  and  needed  the  help  of 
I  plaintiff,  who,  rmier  Burgess'  order,  went  to 
j  help  them;    and,  while  cleaning  it  out  with 
!  the  drill,  the  explosion  took  place,  doing  the 
injury  to  plaintiff.     The  testimony   fails  to 
show  any  neglect  of  duty.     The  manner  of 
cleaning  out  by  "churning"  was  the   usual 
way,  and  is  not  contended  to  have  been  done 
negligently.    An  examination  had  been  made 
by  Fowler  and  Edney  (the  latter  having  been 
killed,  and  the  former  badly  Injnred),  who 
were  competent  and  experienced  workmen, 
as  shown  by  the  evidence,  under  the  super- 
vislcn  of  Burgess,  the  foreman;  and,  in  their 
Judgment,    from   what   they   saw   while   in- 
vestigating, the  "hole  did  go  off,"  and  they 
undertook  to  clean  it  out     But  In  fact  the 
explosion  had  not  taken  place  in  this  hole, 
but  it  had  in  the  other.     They  were  mis- 
taken.    So  the  evidence  shows  an  accident 
caused  by  mistake,  and  not  by   neglect  of 
duty,  for  which  the  plaintiff  cannot  recover. 
New  trial. 

DOUGLAS,  7.  (dissenting).  I  cannot  con- 
cur In  the  opinion  of  the  court,  as  It  aeema 
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to  me  to  establish  a  dangerous  Innovation  in 
pleading,  and  a  most  tinjust  discrimination 
between  the  plaintiff  and  defendant  Sec- 
tion 260  of  tlie  Code  provides  tbat,  "in  the 
construction  of  a  pleading  for  the  purpose 
of  determining  Its  effect,  Its  allegations  shall 
be  liberally  construed,  with  a  view  of  sub- 
stantial Justice  between  the  parties."  Of 
coarse,  the  plaintiff  must  state  the  material 
facts  constituting  his  cause  of  action,  so  as 
to  give  the  defendant  reasonable  notice  of 
what  it  wlU  be  called  upon  to  answer;  but 
it  would  be  equally  useless  and  Impracticable 
to  set  forth  in  detail  each  particular  fact 
constituting  the  alleged  negligence.  The  en- 
tire system  of  code  pleading  is  Intended  to 
effect  substantial  Justice,  without  regard  to 
Immaterial  technicalities.  Xbis  is  evident 
from  a  bare  citation  of  the  Code.  Section 
269  says:  "No  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  hag  actually  mis- 
led the  adverse  party,  to  his  prejudice  in 
maintaining  his  action  upon  the  merits. 
Whenever  It  shall  be  alleged  that  a  party 
has  been  misled,  that  fact  sTiall  be  proved  to 
tbe  satisfaction  of  the  ooort,  and  in  what 
retpeet  he  has  been  misled;  and  thereupon 
fbe  Judge  may  order  the  pleading  to  be 
amended  upon  such  terms  as  shall  be  Just." 
Section  270  provides:  "Where  the  variance 
Is  not  material  and  provided  in  the  preceding 
section,  the  Judge  may  direct  tbe  fact  to  be 
found  according  to.  the  evidence,  or  may  or- 
der an  immediate  amendment  without  costs." 
Section  271  provides  tliat:  "Where,  however, 
the  allegation  of  the  cause  of  action  or  de- 
fense to  wblcb  tbe  proof  Is  directed  is  un- 
proved, not  in  some  particular  or  particulars 
only,  but  in  the  entire  scope  and  meaning^ 
it  shall  not  be  deemed  a  case  of  variance 
within  the  preceding  section,  but  a  failure 
of  proof."  Section  276  provides  tbat:  "The 
court  and  the  Judge  thereof  shall,  in  every 
stage  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings,  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  Judgment  shall  be  re- 
versed or  affected,  by  reason  of  such  error 
or  defect"  The  italics  are  my  own.  In  the 
case  at  bar  there  does  not  seem  to  be  any 
variance  in  the  pleading,  but  simply  a  want 
of  particularity.  Can  It  be  contended  that 
in  the  case  at  bar  it  has  heea  alleged  or 
proved  to  the  satisfaction  of  the  court  that 
the  defendant  has  been  actually  misled  by 
the  complaint,  or  that  the  cause  of  action 
is  unproved.  In  its  entire  scope  and  meaning? 
And  yet  these  are  the  absolute  requirements 
of  the  statute,  before  such  an  exception  can 
be  entertained.  Was  It  not  the  duty  of  the 
defendant  to  move  in  the  court  below;  and 
if  it  was  silent  there,  where  the  objection,  if 
valid,  might  have  been  remedied,  can  it  now 
be  heard?  It  is  not  denied  that  tbe  com- 
plaint states  a  cause  of  action,  and,  if  the 
defendant  wanted  more  particulars,  why  did 
It  not  ask  for  them? 


My  second  objection  is  the  unjust  discrim- 
ination between  the  plaintiff  and  the  defend- 
ant In  damage  suits,  why  should  the  plain- 
tiff be  required  to  set  forth  In  full  every 
particular  fact  relied  on  to  show  the  negli- 
gence of  the  defendant,  and  yet  the  defend- 
ant be  permitted  to  show  any  act  within  the 
range  of  human  conduct  under  tbe  bare  -al- 
legation that  the  negligence  of  the  plaintiff 
contributed  to  bis  own  Injury?  In  Cogdell 
V,  RaUroad  Co.,  130  N.  C.  313,  41  S.  E.  541, 
this  question  was  distinctly  raised,  in  rela- 
tion to  which  this  court  says,  on  page  319, 
130  N,  C,  and  page  543,  41  S.  B.:  "In  Its 
answer,  defendant  avers  'that  the  death  of 
the  Intestate  was  not  caused  by  any  negli- 
gence of  defendant,  but  was  caused  by  the 
negligence  and  fatdt  of  the  plaintiff's  Intes- 
tate, himself.'  This  Is  a  strict  compliance 
with  the  statute  (Acts  1887,  c.  33),  and  put 
plaintiff  upon  notice  as  to  tbat  defense,  as 
fully  appears  from  the  fact  of  her  being  pre- 
pared with  evidence  to  meet  the  charge  of 
going  upon  the  car  in  a  drunlcen  condition. 
However,  if  plaintiff  had  not  anticipated,  and 
could  not  with  reasonable  certainty  have  an- 
ticipated, the  defense,  it  would  have  been 
proper  for  tbe  court,  upon  application,  to 
have  ordered  that  a  bill  of  particiUars  be  fur- 
nished, as  prescribed  in  the  Code."  The  plea 
of  contributory  negligence  Is  an  affirmative 
defense.  In  the  nature  of  confession  and 
avoidance,  which,  by  express  statutory  pro- 
vision, must  be  alleged  and  proved.  Why 
should  the  plaintiff  be  held  to  a  stricter  rule 
than  tbe  defendant  under  similar  circum- 
stances? Why  cannot  an  equal  measure  of 
right  be  given  with  an  impartial  hand? 

My  view  of  the  merits  of  this  case  Is  brief- 
ly this:  If  the  defendant  employed  a  slcill- 
ful  and  competent  superintendent,  and  he 
used  all  ttie  means  which  would  have  been 
employed  under  tbe  chrcumstances  by  a  man 
of  ordinary  prudence  and  equal  slvill  to  de- 
termine whether  the  second  blast  hud  been 
fired,  the  defendant  would  not  be  liable;  but 
this  Is  a  fact  for  the  determination  of  the 
Jury. 

CLARK,  J.  (dissenting).  In  addlUon  to 
what  is  so  well  said  In  the  dissent  of  Mr. 
JusUce  DOUGLAS,  it  should  be  noted  that 
there  was  strong  evidence  of  negligence  up- 
on the  testimony  offered  by  tbe  defendant 
Burgess,  a  witness  for  defendant,  testified 
that  he  was  in  charge  of  the  work,— "the 
only  boss  there";  that,  when  there  was  any 
doubt  about  a  hole  having  been  fired.  It  was 
unloaded  with  a  spoon,  which  be  says  was 
reasonably  safe;  that,  when  there  was  no 
doubt  of  its  having  gone  off,  then  the  hole 
would  be  "churned."  According  to  all  the 
evidence,  there  was  the  gravest  doubt  about 
tbe  hole  having  been  fired;  but  Instead  of 
having  it  unloaded  with  a  spoon,  or  boring 
another  hole,  Burgess,  according  to  the  plain- 
tiff's evidence,  ordered  him  to  assist  Edney 
and  ffowler,  who  were  churning  it,  wbicb 
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Bargees  says  was  only  an  admissible  process 
when  It  was  sure  that  the  charge  bad  been 
fired.  These  parties  "lifted  the  drill  up  pret- 
ty high,  and  dropped  It  down  pretty  hard" 
In  the  hole,  which  exploded  the  cap  In  the 
powder  charge,  blowing  off  the  plalntllTs 
arm,  putting  out  an  eye,  and  otherwise  serl- 
ouply  Injuring  him,  besides  killing  E2dney  and 
wounding  Fowler.  Burgess  was  in  sole 
charge  of  the  work,— the  Tlce  principal;  and 
It  was  gross  negligence  In  him,  If,  as  was  in 
evidence,  he  put  the  men  to  churning  the 
hole  without  ascertaining  whether  It  had 
been  fired,  especially  when  he  had  Just  stat- 
ed that  he  did  not  think  It  had  been  fired; 
and  there  Is  evidence  that  Fowler  kept  say- 
ing he  thought  the  hole  bad  not  been  fired. 
It  was  negligehce,  under  those  circumstances, 
if  he  ordered  the  plaintiff  to  assist  in  churn- 
ing. When  called  upon  by  Edney  and  Fowl- 
er, the  plaintiff  says  he  did  not  go  to  their 
aid  till  ordered  to  do  BO  by  Burgess.  The 
principle  laid  down  in  Hagins  v.  Railway 
Co.,  106  N.  C.  537,  11  B.  B.  590,  and  Hobbs 
v.  Railroad  Co.,  107  N.  C.  1,  12  S.  B.  124. 
9  L.  R.  A.  838,  applies  only  where  an  employ^ 
is  injured  by  the  negligence  of  a  fellow  serv- 
ant At  that  time,  prior  to  the  passage  of 
the  fellow  servant  law  (chapter  56,  Prlv. 
Laws  1897),  a  railroad  company  (as  is  stlU 
the  case  with  other  employers)  was  not  re- 
sponsible for  the  injury  to  an  employ^  caus- 
ed by  the  negligence  of  a  fellow  servant; 
but  those  cases  point  out  there  was  an  ex- 
ception if  the  employer  knew  the  fellow 
servant  was  incompetent  when  he  was  hired, 
or  kept  him  In  its  employment  after  acquir- 
ing such  knowledge.  Those  cases  have  no 
application  whatever  when,  as  in  this  in- 
stance, the  negligence  is  alleged  to  be  the 
negligence  of  a  vice  principal,— an  alter 
ego,— for  his  negligence  is  the  negligence  of 
the  master.  The  liability  of  the  employer 
for  injury  caused  by  the  negligence  of  a  fel- 
low servant  being  an  exception  to  the  general 
rule,  it  was  held  that  the  exception  must 
be  pleaded,  so  that  the  employer  would  be 
prepared  to  meet  such  allegation.  But  here 
the  sole  question  is  whether  the  vice  principal 
(whether  he  was  competent  or  incompetent) 
acted  with  due  care  in  examining  whether 
the  charge  had  been  fired,  or  whether,  with- 
out due  care  as  to  such  examination,  he 
negligently  ordered  the  plaintiff  to  assist  in 
churning  a  hole  which  should  have  been  tm- 
loaded,  as  Burgess  himself  states,  with  a 
spoon,  unless  be  was  sure  it  bad  been  fired. 
Whether  there  was  such  due  care,  causing 
the  horrible  explosion  which  occurred,  kill- 
ing one  man  and  severely  wounding  another 
and  the  plaintiff,  was  an  issue  of  fact, 
which  only  a  Jury  could  determine.  As  was 
well  said  by  Furches,  J.,  in  Coley  v.  Rail- 
road Co.,  128  N.  C,  at  page  542,  89  S.  B.  46, 
"The  qnestions  of  prudence,  and  the  ideal 
prudent  man,  are  always  a  matter  for  the 
Jury."  There  being  evidence  tending  to 
show  that  Burgess,  the  vice  principal,  waa 


not  as  prudent  as  the  defendant's  dnty  to 
the  plaintiff  required  him  to  be,  we  have  but 
one  tribunal  which  has  the  legitimate  power 
to  decide  the  fact  whether  he  was  negligent 
or  not  The  constitution  (article  1,  i  13) 
guaranties  the  right  of  trial  by  Jury  in  crim- 
inal cases;  and  section  19  of  the  same  ar- 
ticle, guarantying  it  in  civil  actions  says: 
"The  ancient  mode  of  trial  by  Jury  is  oric  of 
the  best  securities  of  the  rights  of  the  people, 
and  ought  to  remain  sacred  and  inviolable." 
There  is  no  exception  as  to  actions  for 
negligence.  There  is  no  intimation  that  In 
such  cases  Juries  are  incompetent  either  to 
grasp  the  facts,  or  to  impartially  detendlne 
them.  In  my  Judgment,  appellate  courts, 
sitting  out  of  hearing  and  sight  of  the  wit- 
nesses, without  knowledge  of  their  character 
or  their  bearing  on  the  stand,  and  of  the 
other  Incidents  of  the  trial,  cannot  be  too 
careful,  lest,  under  the  guise  of  holding  that 
there  is  no  evidence,  they  may  not  Infringe 
upon  the  constitutional  right  guarantied  to 
the  plaintiff  and  all  others  in  similar  cases. 
The  trial  Judge  and  the  12  Jurors  have  been 
of  opinion  not  only  that  there  was  evidence, 
but  the  Jury  have  been  unanimous  that  the 
preponderance  of  evidence  was  in  favor  of 
the  plaintiff.  The  majority  of  this  court, 
laboring  under  the  disadvantage  of  not  hear- 
ing the  testimony  as  actually  delivered,  may 
think  the  preponderance  the  other  way.  But 
when  the  facts  are  controverted,  negligence 
—the  rule  of  the  prudent  man— la  always  a 
question  for  the  Jury,  not  a  matter  of  law 
for  the  court  Montgomery,  J.,  In  EUerbe 
y.  Railroad  Co.,  118  N.  C,  at  page  1030. 
24  S.  B.  810;  Williams  v.  RaUway  Co.,  119 
N.  O.  750,  20  S.  B.  32.  It  Is  only  when 
there  is  no  scintilla  of  evidence  for  the 
plaintiff  that  this  court  can  rightfully  hold 
that  the  case  should  not  have  been  submitted 
to  a  Jury.  An  appellate  court  composed  of 
five  Judges,  and  with  the  benefit  of  usually 
more  elaborate  argument  and  with  greater 
leisure,  is  provided  to  review  errors  of  law 
alleged  to  be  committed  by  a  single  trial 
Judge  on  the  circuit;  but  the  constitntion  is 
careful  to  restrict  our  Jurisdiction  "to  review, 
upon  appeal,  any  decision  of  the  courts  be- 
low upon  any  matter  of  law  or  legal  infer- 
ence." There  Is  no  power  lodged  here  to  re- 
view the  findings  of  fact  by  a  Jury  upon  dis- 
puted matters  of  fact  The  Incompetency  or 
negligence  of  the  boss,  unlike  the  incom- 
petency or  negligence  of  a  fellow  servant,  is 
the  Incompetency  or  negligence  of  the  de- 
fendant 


<m  N.  C.  S16) 
SMITH  T.  ATLANTA  &  O.  AIB  LINE  RT. 

CO. 
(Supreme  Court  «f  North  OaT«lina.      Dec.  20, 

1902.) 

APPBAL— HATTURS    REVIEiWABL.E— QUBSTIONS 

NOT  CONSIDERED  BELOW. 

1.  On  appeal  in  a  personal  injury  action,  ques- 
tions aa  to  the  speed  of  the  engine  which  caa>- 
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ed  the  Injury,  snd  ag  to  certaiu  rales  of  the 
defendant  railroad   company,   which   were  not 
submitted  to  jnry  as   evidence  ot  negligence, 
will  not  be  considered. 
Olark  and  Douglas,  JJ.,  dissenting. 

On  petition  for  rehearing.    Affirmed. 
For  former  opinion,  see  42  S.  B.  139. 

MONTGOMBRT,  J.  The  argument  of  the 
plalntlfTs  counsel  on  the  rehearing  was  ad- 
dressed to  three  alleged  errors  made  in  the 
decision  on  the  former  hearing:  (1)  It  was 
contended  that  4he  court  erred  in  treating 
the  plaintiff  as  If  he  were  a  trespasser  on 
the  track  of  the  defendant,  instead  of  as 
an  employ^.  (2)  That  the  speed  of  the  train 
was  an  important  fact  ha  the  case,  and  that 
we  gave  It  no  consideration.  (3)  That  the 
rales  which  were  prescribed  by  the  company 
for  the  operation  and  regulation  of  Its  trains 
in  respect  to  Its  employes  were  not  con- 
sidered for  any  purpose  in  the  former  opin- 
ion. It  was  argued  that,  If  those  errors  had 
not  been  made,  the  erroneous  conclusion 
which  the  court  arrived  at  could  not  have 
been  reached.  For  all  practical  purposes,  the 
facts  necessary  for  a  proper  consideration  of 
the  case  are  set  out  In  the  former  opinion. 
ISO  N.  C.  344,  42  S.  B.  139.  In  the  discus- 
sion which  Is  to  follow,  we  will  leave  the 
first  alleged  error  to  be  treated  with  the 
question  of  the  defendant's  negligence.  As 
to  the  second  assignment  of  error,— con- 
cerning the  speed  of  the  engine  in  connection 
with  the  plaintiff's  hurt,— It  Is  sufBclent  to 
say  that  on  the  trial  below  it  bad  no  signifi- 
cance. The  defendant's  fourth  prayer  for  in- 
structions was  as  to  Its  right  to  run  Ita 
engine,  so  far  as  the  plaintiff  was  con- 
cerned, at  any  rate  of  speed  it  chose.  His 
honor  read  the  prayer  to  the  Jury,  and  said, 
"there  was  no  evidence  that  the  rate  of 
speed  caused  the  injury,  and  therefore  the 
rate  of  speed  would  be  excluded  from  the 
consideration  of  the  jury  as  eTidenc«f  of  n^- 
ligence  on  the  first  issue."  In  reference  to 
the  third  alleged  error  on  the  part  of  this 
court,— that  we  did  not  give  consideration 
to  the  rules  of  the  company,— it  Is  sufficient 
to  say  that  In  the  charge  to  the  jury  his  hon- 
or neither  recited  these  rules,  nor  made  any 
reference  to  them  as  bearing  upon  the  plain- 
tifTs  rights  or  the  defendant's  negligence,  and 
there  was  nothing  for  us  to  consider  about 
them. 

The  only  question,  then,  which  remains  for 
consideration  is  whether  or  not  the  court 
was  In  error  in  the  conclusion  it  arrived  at 
In  the  former  opinion.  That  part  of  the 
charge  of  his  honor  which  we  thought  was 
erroneous  is  set  out  In  full  in  the  former 
opinion,  and  It  la  not,  therefore,  necessary 
to  insert  it  here.  The  plaintiff  was  not  em- 
ployed to  do  work  which  required  him  to  go 
upon  the  track  of  the  defendant  company, 
and,  BO  far  as  the  evidence  discloses,  he  did 
not  put  his  foot  upon  it  He  was  employed 
to  do  the  simplest  of  all  mechanical  work,— 
42  S.E.-62 


to  paint  some  switch  targets  in  the  defend- 
ant's shifting  yard  at  Charlotte.  The  tar- 
gets were  four  feet  from  the  railroad,  and 
the  position  was  perfectly  safe  if  the  plain- 
tiff had  remained  at  the  outside  of  the 
target.  The  track  was  perfectly  straight  for 
about  flOO  feet,  and  there  were  no  obstruc- 
tions of  any  kind  for  that  distance  along 
the  way.  The  plaintiff  placed  the  paint 
bucket  between  the  rail  and  his  feet,  and 
In  the  act  of  a  second,  stooping  over  to  dip 
his  brush  in  the  paint,  his  bead  was  sti'ucl; 
by  a  passing  engine,  and  he  was  badly  hurt. 
He  said  that  there  was  no  signal  given  by 
bell  or  whistle.  Under  these  facts  we  arc 
of  the  opinion,  as  we  were  when  the  case 
was  before  us  last,  that  the  engineer  had  a 
right  to  assume  that  the  plaintiff  would 
have  stepped  out  of  danger  if  be  had  pcr- 
adventure  gotten  too  near  the  track,  or  that 
he  (the  plaintiff)  would  not  put  his  head  in 
danger  by  leaning  over  to  dip  his  brush 
In  the  paint  as  the  engine  was  passing  by. 
It  seems  to  us  no  reasonable  man  could  have 
thought  that  the  plaintiff,  under  the  circum- 
stances of  this  case,  would  need  any  cau- 
tion or  signal.  This  view  of  the  conduct  of 
the  defendant's  engineer  is  fully  sustained 
in  Aerkfetz  v.  Humphreys,  145  U.  S.  415, 
12  Sup.  Ct  835,  36  L.  Ed.  758.  There  the 
plaintiff  was  a  repairer  of  tracks  in  the 
switch  yard  of  the  defendant.  The  tracks 
were  straight,  and  without  obstructions  in 
either  direction.  He  was  at  work,  at  the 
time  of  the  accident,  in  the  yard,  when  a 
switch  engine  pushing  two  cars  moved  slow- 
ly along  the  track  upon  which  he  was  at 
work,  the  speed  of  the  engine  being  that  of 
a  man  walking.  The  plaintiff  stood  with 
his  back  to  the  approaching  cars,  engaged  in 
his  work,  without  looking  backward  or 
watching  for  the  engine,  until  he  was  run 
over  by  the  first  ear.  The  plaintiff  there 
was  an  experienced  man  In  work  about  .the 
yard,  as  was  the  plaintiff  in  the  case  be- 
fore us.  They  both  knew  all  about  the  shift- 
ing of  cars  and  the  general  work  about 
switch  yards.  The  differences  in  the  main 
facts  of  the  two  cases  are  that  in  the  case 
of  Aerkfetz  v.  Humphreys,  supra,  the  engine 
was  moving  at  a  slower  speed  than  was  the 
engine  In  our  case,  and  the  plaintiff  there 
was  engaged  in  working  on  the  track,  while 
in  the  present  case  the  plaintiff  was  not  em- 
ployed to  work  on  the  track.  The  speed  of 
the  engine,  as  we  have  seen,  does  not  have 
any  bearing,  as  we  have  pointed  out  The 
court  decided  in  Aerkfetz  v.  Humphreys  that 
the  defendant  was  not  negligent  It  is  not 
necessary  for  us  to  go  so  far  as  the  court 
went  in  that  case,  and  we  do  not  undertake 
to  decide  that  there  would  be  no  negligence 
on  the  part  of  a  railroad  company  for  one  of 
its  engineers,  without  signal  or  warning,  to 
run  down  its  employSs  who  are  engaged  In 
work  on  Its  tracks.  When  such  a  case  is 
presented,  then  will  be  the  proper  time  to 
consider  it 
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The  counsel  of  the  plaintiff  referred  us  to 
nomerouB  decisions  from  the  courts  of  other 
states  in  which  it  has  been  held  to  be  neg- 
ligence on  the  part  of  railroad  companies  to 
run  over  with  their  engines  or  cars  their 
employes  while  engaged  In  work  upon  their 
tracks,  without  having  given  proper  warn- 
ings; that  Is,  that  the  employes  have  the  right 
to  expect  warning.  They  are  not  cases  like 
.the  one  before  us. 

The  petition  to  rehear  is  dismissed.  Peti- 
tion dismissed. 

CLARK,  J.  (dissenting).  The  plaintiff  was 
not  a  trespasser,  but  had  been  ordered  by  his 
■aperlor  to  paint  the  switch  target  between 
the  two  tracks,  where  he  was  working  when 
struck  by  the  enghie.  While  this  target  was 
4  feet  (lees  7  or  8  inches  for  the  fans  or 
wings)  from  the  rail,  the  projection  of  the 
car  and  steps.  29  inches,  left  but  a  few  inches 
(11  or  12)  of  space.  The  defendant's  engine 
and  cars  came  down  one  track,  and  passed 
to  plalntia'B  rear,  and  then  came  rapidly  up 
another  track,  moving  backwards,  with  a 
car  in  front,  without  ringing  the  bell,  and 
running  at  a  high  rate  of  speed,— 10  or  15 
miles  per  hour  according  to  the  defendant's 
own  witness,  and  25  to  30  miles  an  hour  ac- 
cording to  the  plaintiff's  witness,— and  struck 
him  on  the  back  as  he  leaned  over  to  dip  his 
bmsh  In  the  paint,  cutting  a  hole  in  his  back, 
and  lacerating  his  shoulders  and  head,  and 
paralyzing  his  right  arm.  The  plaintiff  was- 
preoccupled  with  his  work,  and  could  not  lie 
expected  to  look  both  to  the  front  and  rear 
and  keep  up  his  work,  too.  It  Is  in  evidence 
that  the  rules  of  the  company  requh:ed  the 
bell  to  be  rung  to  give  notice  to  those  at 
work  on  or  near  the  track,  and  that  this  no- 
tice was  customary.  The  plaintiff  had  a 
right  to  rely  upon  the  observance  of  the  rules 
and  the  custom,  both  of  which  were  known 
to  him,  and,  of  course,  to  the  engineer,  too. 
The  engineer,  approaching  from  the  rear, 
could  see  the  plaintiff  6(X)  feet  away  on  a 
straight  track,  preoccupied  with  his  work. 
Under  such  chrcumstances,  the  rapid  speed 
and  the  failure  .to  observe  the  rules  and  the 
custom  by  ringing  the  bell,  were  evidence 
of  negligence  to  go  to  the  Jury.  The  court 
charged  the  jury  that,  if  the  plaintiff  was 
not  put  at  work  in  a  dangerous  place,  but 
was  comparatively  safe,  and  suddenly  turned 
and  got  In  the  way  of  the  engine  when  it 
was  too  late  to  stop  it,  the  jury  should  an- 
swer the  first  issue  "No."  The  jury  an- 
swered the  first  issue  "Yes,"  thereby  finding 
that  the  engineer  was  negligent  In  not  avoid- 
ing the  Injury  by  giving  the  signal  required 
hy  the  rules  for  the  safety  of  those  working 
aa  or  near  the  track.  The  rules  of  the  com- 
pany were  in  evidence,  and  require  the  en- 
gineer, if  any  person  is  on  or  so  near  the 
track  as  to  tie  in  danger,  to  ring  the  bell  of 
bis  engine  when  shifting,  and  to  blow  the 
whistle  if  necessary,  and  to  use  every  pos- 
sible means  to  prevent  an  accident    There 


was  also  evidence  that  it  was  the  custom  al- 
ways  to  ring  the  bell  while  running  the  en- 
gine for  shifting  at  this  passenger  station. 
The  former  opinion  of  the  court  (130  N.  C, 
at  page  346,  42  S.  E.  139)  says  that  the  only 
error  found  in  the  trial  below  was  In  leaving 
It  to  the  jury  to  determine  whether  the 'en- 
gineer, seeing  the  preoccuimtion  of  the  plain- 
tiff, and  not  giving  signal  to  warn  him,  was 
negligent,  and  the  proximate  cause  of  the  in- 
jury. But  surely  all  the  above  circumstances, 
the  evidence  of  running  ^  to  30  miles  an 
hour,  the  failure  to  olwerve  the  rules,  and  the 
custom  to  ring  the  bell,  the  sight  by  the  en- 
gineer of  the  pUiintiff  000  feet  away,  intent 
on  his  work,  were  properly  submitted  to  the 
jury,  especially  when  coupled,  as  they  were, 
(vitii  the  instruction  that  if  the  plahitiff  was 
not  at  work  in  a  dangerous  place,  but  sud- 
denly turned  and  got  in  the  way  of  the  en- 
gine when  It  was  too  late  to  stop  it,  to  an- 
swer the  first  Issue  "No."  The  target,  ac- 
cording to  the  evidence,  was  4  feet  from  the 
middle  of  the  rail,  and  the  fan  which  the 
plaintiff  was  painting  when  struck  extended 
7  or  8  inches  toward  the  rail,  leaving  the 
space  40  or  41  Inches,  while  the  step  of  the 
car  extended  29  Inches  from  the  rail,  re- 
ducing the  space  to  11  or  12  inches.  The 
plaintiff,  a  tall  man,  when  he  leant  over  to 
dip  his  brush  In  the  paint,  occupied,  be  says, 
more  than  that  space  to  the  right.  Relying 
upon  the  regulation  and  custom  of  shifting 
engines  to  ring  the  bell,  he  was  struck  from 
behind,  while  thus  stooping,  by  an  engine, 
which,  by  some  of  the  evidence,  bore  down 
on  him  at  the  rate  of  25  miles  an  hour,  and 
without  giving  any  signal  as  required.  The 
plaintiff's  work  was  between  two  tracks,  and 
he  could  not  look  both  ways  at  once.  That 
we  have  not  direct  precedents  in  our  courts 
Is  due  to  the  fact  that  till  recently  an  Injury 
caused  by  the  negligence  of  a  fellow  servant 
was  not  actionable.  But  there  are  many 
precedents  elsewhere,  cited  In  the  very  able 
brief  of  the  defendant's  counsel.  In  Erlck- 
son  V.  Railroad  Co.  (Minn.)  43  N.  W.  332,  5 
L.  B.  A.  786,  It  was  held  that  one  rightfully 
In  close  proximity  to  the  track,  onployed  by 
fte  defendant,  was  not  required  to  look  out 
for  passing  engines,  as  In  the  case  of  tres- 
passers or  licensees,  but  that  the  company 
owed  him  the  duty  of  "active  vigilance"  In 
giving  proper  signals  and  warnings  of  the 
approach  of  engines  and  trains.  The  court 
says:  "The  plaintiff  had  the  right  to  rely 
on  the  continued  performance  of  this  duty, 
without  the  necessity,  while  engrossed  In  his 
work,  of  keeping  constant  lookout  for  ap- 
proaching trains."  There  are  numerous  cases 
to  same  effect  which  might  be  added.  Tbat 
the  plaintiff  had  a  right  to  rely  upon  fbe 
custom  to  ring  the  bell  Is  held  In  Stanley  v. 
Ralkoad  Co.,  120  N.  O.  514,  27  S.  E.  27; 
Norton  V.  Railroad  Co.,  122  N.  O.  938,  29  S. 
E.  886;  Beach,  Contrlb.  Neg.  S  67.  The 
plaintiff  was  rightfully  at  his  place,  and,  even 
if  he  had   not   been,  the  defendant  should 
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have  aounded  Its  usual  warning.  McLamb  t. 
Railroad  Co.,  122  N.  O.  862,  29  S.  B.  8»i; 
MeOaU  ▼.  Railway  Co.,  129  N.  0.  298,  40 
8.  E.  67.  1  think  Jndge  Hoke  committed  no 
error  In  leaving  the  matter  to  the  Jury,  and 
that  the  petition  should  be  allowed.  The 
whole  evidence  Is  not  set  out  In  this  dissent, 
for  It  can  very  rarely  be  appropriate,  since 
this  court  has  no  power  to  review  the  action 
of  the  jury.  All  that  is  necessary  la  to  set 
out  only  such  part  of  the  evidence  as,  taken 
most  strongly  for  the  plaintiff,  would  Justify 
or  not  the  submission  of  the  disputed  matter 
to  the  only  tribunal  which  la-  authorized  to 
decide  Issues  of  fact 


DOUGLAS,  J, 
opinion. 


concora  In  the  dissenting 


(131  N.  C.  623) 

DAROAN  et  nx.  t.  CAROLINA  CE3NT.  B.  00. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1902.) 

RAILROADS-RIQHT    OF    WAT-COMPBN8ATI0N 
—RBMBDT— LIMITATIONS. 

1.  Under  Acts  1854-^,  c.  225,  authoriain?  a 
railroad  company  to  acquire  a  right  of  way, 
but  exempting  gardens  from  Invasion  by  the 
company,  it  lands  on  the  right  of  way-  are  not 
used  as  a  garden  at  the  time  the  company 
completes  its  road  thereon,  and  tbua  aci^iiirea 
constructive  possession  of  the  whole  strip.  It 
is  immaterial  that  they  are  used  for  a  garden 
when  the  company  subsequently  takes  actual 
possession. 

2.  Where  land  is  taken  by  a  railroad  com- 
pany under  Acts  1872-73i  c.  75,  or  Acta  1854- 

55,  c.  225,  authorizing  it  to  acquire  a  right  of 
way,  and  providinfc  for  the  assessment  of  com- 
pensation by  application  to  the  clerk  of  the 
superior  court  and  the  appointment  of  commis- 
sioners therefor,  the  compensation  cannot  be 
recovered  by  an  action  of  ejectment. 

8.  Under  Acts  1872-73,  c.  75,  and  Acts  1854- 

56,  c.  226,  authorizing  a  railroad  company  to 
acquire  a  right  of  way,  and  providing  that, 
unless  the_  owner  applies  for  an  assessment  of 
compensation  within  two  years  after  the  part 
of  the  road  on  his  land  is  finished,  he  or  those 
claiming  under  him  shall  be  barred  from  re- 
covering the  land  or  compensation  therefor,  his 
wife,  to  whom  he  conveys  the  land  after  he 
is  barred  by  such  two-years  limitation,  has  no 
right  of  recovery  against  the  company. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court.  Union  county; 
Robinson,  Judge. 

Action  by  Milton  Dargan  and  wife  against 
the  Carolina  Central  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

Redwine  8c  Stack,  for  appellants.  Adams 
ft  Jerome  and  J.  D.  Sbaw,  for  appellee. 

MONTGOMERY.  J.  The  defendant,  the 
Carolina  Central  Railroad  Company,  was 
chartered  in  1873  under  chapter  75  of  the 
Acts  of  1872-73.  By  the  provisions  of  the 
act  of  incorporation,  and  also  under  chapter 
225  of  the  Acts  of  lS}4-55,  the  defendant  be- 
ing the  purchaser  of  the  Wilmington,  Char- 
lotte &  Rnfberford  Railroad,  the  defendant 
waa  anthorized  to  procure  a  right  of  way  by 


either  purchase  or  proceedings  In  condemna- 
tion. In  both  acta  of  assembly  it  was  also 
provided  that.  In  the  absence  of  any  contract 
In  relation  to  the  land  through  which  the 
railway  might  pass,  it  would  be  presumed 
that  the  land  over  which  the  road  might  be 
constructed,  together  with  a  space  of  100 
feet  on  each  side  of  the  center  of  the  rail- 
way, had  been  granted  to  the  company  by 
the  owners,  and  that,  unless  the  owner  at 
the  time  that  part  of  the  railway  which 
might  occupy  the  land,  or  those  claiming  un- 
der him,  was  finished,  should  apply  for  an 
assessment  of  the  value  of  the  land  so  taken 
within  two  years  next  after  that  part  of 
the  road  which  might  be  on  the  land  was 
finished,  the  owner,  or  those  claiming  under 
him,  should  be  forever  barred  from  recover- 
ing the  land,  or  having  any  assessment  or 
compensation  therefor.  By  section  9  of  the 
Acts  of  1872-73  the  dwelling  house  and  burial 
ground  were  exempted  from  Invasion  on  the 
part  of  the  railway  company  without  the 
consent  of  the  owner  or  the  order  of  the  su- 
perior court,  and  by  the  Acts  of  1854-55  the 
exemption  was  the  residence  and  garden. 
The  evidence  In  this  case  shows  that  the 
land  which  was  actually  taken  possession  of 
by  the  defendant  In  1892  or  1893  was  within 
100  feet  from  the  center  of  the  track,  and 
was  then  used  as  a  garden  by  the  plaintiffs; 
and  It  was  admitted  by  the  plaintiffs  that 
the  garden  which  is  the '  subject-matter  of 
(the  dispute  was  used  for  railroad  purposes, 
and  was  necessary  for  the  conducting  of  Its 
business  and  the  enjoyment  of  its  rights  un- 
der Its  charter.  But  It  was  not  attempted 
to  be  shown  that  the  land  was  used  as  a 
garden  when  the  road  was  finished  upon  the 
lands  of  the  plaintiffs.  It  Is  immaterial, 
therefore,  the  constructive  possession  of  the 
whole  of  the  strip  of  land  by  the  completing 
of  the  railroad  track  being  In  the  defendant, 
whether  the  actual  possession  In  1802  or  1803 
was  under  the  Acts  of  1854-55,  or  the  Acts 
of  1872-73,  as  the  land  was  not  at  the  time 
of  the  construction  of  the  track  used  either 
as  a  garden  or  as  a  burial  ground.  The  use 
made  of  the  land  by  the  plaintiffs  subsequent 
to  the  completion  of  the  railroad  track  was 
subject  to  the  after-necessity  of  the  use  of 
the  whole  100  feet,  including  the  part  which 
Is  the  subject  of  this  action,  wherever  It  be- 
came necessary  to  be  so  used  by  the  com- 
pany for  the  purposes  granted  under  the 
charter.  When  it  became  necessary  for  the 
defendant  to  take  the  land  for  the  purposes 
averred  In  the  answer  and  admitted  by  the 
plahitlff,— that  Is,  for  the  purpose  of  con- 
ducting the  defendant's  business,— It  was  au- 
thorized to  do  so.  Railroad  Co.  v.  Sturgeon, 
120  N.  C.  225,  26  S.  B.  779;  Shields  T.  Bail- 
road  Co.,  129  N.  C.  1,  39  S.  E.  582.  The 
plaintiffs.  In  the  brief  of  their  counsel,  con- 
tended that,  If  the  plaintiffs  were  not  entitled 
to  recover  the  land,  they  ought  to  be  al- 
lowed compensation  for  the  value  of  the  land, 
aa    under    condemnation     proceedings.     The 
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complaint  Bet  forth  simply  the  cause  of  ac- 
tion In  the  nature  of  ejectment,  but  there 
waa  a  prayer  for  general  relief.  We  think, 
however,  that^  as  there  was  a  provision  in 
both  the  acts  referred  to  contemplating  the 
assessment  of  damages  and  furnishing  the 
means  of  assessment,  that  remedy  must  be 
pursued,  and  that  the  plalntlflTs  were  not 
entitled  to  it  in  the  present  action.  In  cases 
involving  the  right  of  eminent  domain  the 
common-law  remedy  Is  superseded  by  the 
statutory  remedy,  and  aggrieved  parties  are 
comrelled  to  seek  redress  imder  provisions 
of  the  statute.  Mclntire  v.  Railroad  Co.,  C7 
N.  C.  2T8;  Land  v.  RaUroad  Co.,  107  N.  C. 
72,  12  S.  B.  125.  The  provision  for  the  as- 
sessment In  the  way  of  compensation  for 
lands  taken  by  the  defendant  under  the  acts 
referred  to  was  by  application  to  the  clerk 
of  the  superior  court  of  the  county  in  which 
the  land  Is  situated,  and  the  appointment  of 
commissioners  for  that  purpose.  It  Is  better 
for  us  to  say  further  that  the  plaintiffs  In 
this  case  cannot  recover  in  any  form  of  pro- 
cedure. Under  both  of  the  acts  referred  to, 
married  women  and  infants  are  not  affected 
until  two  years  after  the  removal  of  their 
respective  disabilities;  but  when  the  railroad 
was  completed  through  the  land  the  land  was 
the  property  of  the  husband  of  the  feme 
plaintiff,  and  his  right  to  have  assessment 
as  for  compensation  was  barred  at  the  end 
of  two  years  from  the  completion  of  the  road. 
His  conveyance  to  his  wife,  the  feme  plain- 
tiff, was  of  date  of  1893,  long  after  the  road 
was  completed.  The  ruling  of  his  honor, 
which  resulted  in  a  nonsuit,  was  proper,  as 
was  the  Judgment 
No  error. 

DOUGLAS.  J.  (dissenting).  This  is  an  ac- 
tion for  tlie  recovery  of  real  estate  and  dam- 
ages for  its  detention.  The  plaintiffs.  In  sup- 
port of  their  title,  offered  in  evidence  a  deed 
from  J.  8.  Helms  to  Milton  Dargan,  execut- 
ed January  6,  1871,  and  registered  on  the 
28th  of  December,  1885,  in  Book  16,  page 
677;  and  also  a  deed  executed  by  Milton 
Dargan  to  Nora  Dargan,  his  wife,  on  the 
7th  day  of  March,  1893,  registered  on  the 
0th  day  of  March,  1803,  in  the  office  of -the 
register  of  deeds  of  Union  county.  In  Book 
23,  page  685.  The  plaintiff  Introduced  wit- 
nesses tending  to  prove  that  the  feme  plain- 
tiff had  been  married  to  her  co-plaintiff  for 
30  years;  that  she  and  her' husband  had 
been  In  possession  of  the  lot  described  In  the 
complaint,  claiming  the  lot  under  the  deeds, 
until  the  erection  of  a  stock  pen  by  the  de- 
fendant, which.  It  was  admitted  by  the 
plaintiffs,  was  within  100  feet  of  the  railroad 
track  of  the  defendant;  that  plaintiffs  were 
In  the  actual  possession  of  said  lot,  under 
known  and  visible  boundaries,  at  the  time  of 
the  entry  of  defendant,  and  forbade  the  entry; 
that  the  defendant  took  possession  of  the  lot 
in  1893,  about  the  last  of  the  year;  that  the 
piece  of  land  was  used  as  a  garden  and  o(^ 


chard  at  the  time  the  defendant  entered  and 
took  actual  possession  of  the  lot  by  the 
erection  of  the  stock  pen;  and  that  the  rent- 
al value  of  the  lot  was  some  $15  to  $20  per 
year.  The  plaintiffs  offered  in  evidence  the 
Acts  of  the  General  Assembly  passed  in 
1854r-55,  c  225,  the  Public  Laws  of  1871- 
72,  c.  131,  and  the  Laws  of  North  Carolina, 
18T2-73,  c.  75,  and  the  Acts  of  1881,  c.  5. 
The  plaintiffs  also  introduced  the  summons  in 
the  case.  There  was  evidence  offered  by 
the  defendant  tending  to  show  that  the  de- 
fendant took  possession  of  the  lot,  which  Is 
the  land  described  in  the  complaint,  and 
wholly  within  the  right  of  way  of  defendant. 
In  December,  1802;  that  it  was  necessary  for 
the  defendant  to  nse  the  lot  for  the  puri>o8e 
of  erecting  a  stock  pen,  where-  horses  and 
other  animals  could  be  unloaded  and  fed  or 
loaded  on  Its  trains,  and  that  this  place  was 
especially  suited  for  that  purpose;  that  the 
stock  pen  was  erected  in  December  on  the 
right  of  way;  that  plaintiff  admitted  on  the 
trial  that  the  stock  pen  was  on  the  right  of 
way;  that  the  rental  value  of  the  land  was 
$5  per  year.  Upon  tiie  admission  of  plain- 
tiffs that  the  stock  pen  was  within  100  feet 
of  the  railroad  track,  and  was  used  for  rail- 
road purposes  necessary  for  the  proper  enjoy- 
ment of  its  rights  under  its  charter,  and  that 
the  lot  sought  to  be  recovered  by  the  plain- 
tiffs Is  that  covered  by  the  stock  pen,  his 
honor  Intimated  an  opinion  that  plaintiffs 
were  not  entitled  to  recover  in  this  action, 
and  plaintiffs  submitted  to  a  nonsuit  and  ap- 
pealed. Judgment  of  nonsuit  as  set  out  In 
the  record,  to  which  the  defendant  excepted, 
and  appealed  to  the  supreme  court 

The  complaint  is  In  the  nature  of  eject- 
ment The  answer  denies  the  essential  arti- 
cles of  the  complaint  and  proceeds  as  fol- 
lows: "The  defendant  further  answering,  and 
for  a  further  defense  alleges:  (1>  That  it  is 
admitted  that  the  defendant  is  in  the  pos- 
session of  BO  much  of  the  said  lot  of  land 
described  in  article  2  as  lies  within  100 
feet  of  the  center  of  the  track  of  the  defend- 
ant, and  has  been  in  possession  of  the  same, 
exercising  acts  of  ownership  on  It  as  Its  right 
of  way,  claiming  It  and  using  It  as  necessary 
to  the  operation  of  defendant's  railroad  for 
more  than  five  years  before  the  commence- 
ment of  this  action,  and  since  the  defendant 
entered  upon  said  100  feet  of  said  land  for 
the  purpose  of  constructing  its  road;  and 
the  plaintiff  ought  not  to  be  allowed  to  main- 
tain this  action,  and  the  same  Is  barred  by 
the  statute  of  limitations.  (2)  That  the  de- 
fendant under  its  charter,  is.  entitled  to  100 
feet  on  each  side  of  its  track  from  the  cen- 
ter thereof  for  right  of  way,  and  has  been 
In  the  use,  occupancy,  and  possession  of  so 
much  of  the  land  described  in  article  2  of 
complaint  as  is  situated  within  said  100 
feet  on  the  south  side  of  its  track,  using,  oc- 
cupying, and  possessing  the  same  as  its 
right  of  way  for  more  than  Ave  years  since 
defendant  entered  upon  said  land  for  the 
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pnilioae  of  constructing  ItB  road,  and  for 
more  than  five  years  before  the  conunence- 
ment  of  this  action,  and  for  more  than  two 
years  since  defendant's  road  was  In  opera- 
tion, and  more  than  two  years  before  the 
commencement  of  this  action;  and  the  same 
is  barred  by  the  statute  of  limitations.  (3) 
That  more  than  Are  years  bad  elapsed  before 
the  commencement  of  this  action  after  plaln- 
tifTs'  cause  of  action  accrued,  and  same  Is 
barred  by  the  statute  of  limitations.  (4) 
That  more  than  two  years  had  elapsed  before 
the  commencement  of  this  action  after  plain- 
tUTs'  canse  of  [action]  accrued,  and  the  same 
Is  barred  by  the  statute  of  limitations." 

The  plaintifFs  appealed  from  the  Judgment 
rendered. 

Upon  the  foregoing  facts  I  am  of  the  fol- 
lowing opinion:  This  is  an  action  for  the 
recovery  of  land,  but  it  appears  from  the  ar- 
gument that  the  real  question  at  issue  la 
whether  the  defendant  shall  be  permitted 
to  keep  the  land  without  compensation.  The 
defendant  company  was  incorporated  under 
chapter  76  of  the  Laws  of  1872-73,  and  claims 
also  as  the  successor  by  purchase  of  the 
Wilmington,  Charlotte  &  Rutherford  Ball- 
road  Company,  Incorporated  tmder  chapter 
225  of  the  Laws  of  1854-S5.  It  is  weU  set- 
tled that  private  property  cannot  be  taken, 
directly  or  Indirectly,  even  for  a  public  pur- 
pose, without  Just  compensation.  Ballroad 
Co.  V.  Davis,  19  N.  C.  451;  State  v.  Glen, 
B2  N.  C.  321;  Cornelius  v.  Same,  Id.  512; 
Johnston  v.  Bankln,  70  N.  C.  550;  Staton 
V.  Ballroad  Co.,  Ill  N.  C.  278,  16  S.  B.  181, 
17  L.  R.  A.  838.  It  has  been  expressly  held 
that  under  the  fourteenth  amendment  to  the 
constitution  of  the  United  States  a  state  can- 
not appropriate  private  property  to  public 
use  without  compensation.  Chicago,  B.  A 
Q  R.  Co.  V.  City  of  Chicago,  166  U.  S.  226, 
17  Sup.  Gt  581,  41  L.  Ed.  979.  It  Is  equally 
well  settled  that  the  denial  of  an  adequate 
remedy  for  enforcing  the  right  Is  a  denial 
of  the  right  Itself,  and  the  adequacy  of  the 
remedy  must  be  determined  by  Its  practical 
results.  In  Dargan  v.  Ballroad  Co.,  113  N. 
C.  596,  18  S.  K.  653,  this  court  has  said: 
"The  right  of  the  state  to  take  private  prop- 
erty rests  upon  the  'ground  that  there  is 
public  necessity  for  such  appropriation,  and 
can  be  exercised  only  where  the  law  pro- 
vides the  means  of  giving  adequate  compen- 
sation to  the  owner."  That  case,  decided 
in  favor  of  the  plaintiff,  was  between  the 
same  parties  as  the  case  at  bar,  and  con- 
strued the  same  statutes.  In  Henderson  v. 
Mayor,  etc.,  92  U.  S.  259,  23  L.  Ed.  543, 
the  court  .says:  "In  whatever  language  the 
statute  may  be  framed,  its  purpose  and  its 
constitutional  validity  must  be  determined 
by  Its  natural  and  reasonable  effect"  In  Si- 
mon V.  Craft,  182  U.  S.  427,  21  Sup.  Ct.  836, 
4S  L.  Bd.  1166,  the  court  says:  "The  essential 
elements  of  due  process  of  law  are  notice  and 
opportunity  to  defend.  In  determining  wlieth- 
er  such  rights  were  denied,  we  are  governed 


by  the  substance  of  things,  and  not  by  mere 
form."  In  Chicago,  B.  &  Q.  R.  Co.  v.  City 
of  Chicago,  the  court  says,  on  page  236,  166 
V.  S.,  page  584,  17  Sop.  Ct,  41  L.  Bd.  979: 
"The  mere  form  bt  the  proceeding  instituted 
against  the  owner,  even  if  he  be  admitted 
to  defend,  cannot  convert  the  process  used 
Into  due  process  of  law  If  the  necessary  re- 
sult be  to  deprive  him  of  his  property  with- 
out compensation."  In  Brlckett  v.  Aque- 
duct Co.,  142  Mass.  394,  8  N.  E.  119,  the 
court  says  that  "a  statute  which  attempts 
to  authorize  the  appropriation  of  private 
property  for  public  uses  without  making 
adequate  provision  for  compensation  is  un- 
constitutional and  void."  As  there  is  no  con- 
tention that  the  plaintiffs  have  ever  received 
any  compensation  for  the  land  in  suit,  an 
affirmation  of  the  Judgment  would  have  the 
effect  of  taking  the  land  away  from  them, 
and  giving  It  to  the  j[|pfendant  against  their 
will,  and  without  fmt  compensation.  We 
would  also  deny  to  them  the  due  process  of 
litw  allowed  as  of  common  right  to  the 
dthsen  when  suing  a  natural  person.  Before 
we  can  allow  to  a  corporation  this  privilege 
of  exemption  from  the  ordinary  law  of  the 
land,  we  must  find  (1)  that  the  statute  gives 
the  plaintiffs  a  remedy  exclusive  In  terms  or 
by  direct  implication,  and  (2)  that  such  ex- 
clusive remedy  is  complete  and  adequate. 

We  are  met  at  the  threshold  of  this  case 
by  a  difficulty  appearing  upon  the  face  of 
the  record.  While  it  was  argued  upon  the 
provisions  in  the  statutes  of  Incorporation, 
these  statutes  are  nowhere  pleaded  In  the 
answer;  and,  as  they  are  private  statutes, 
the  defendant  cannot  rely  upon  any  special 
exemption  therein  contained.  In  Durham  v 
Railroad  Co.,  108  N.  C.  399,  12  S.  E.  1040 
13  S.  E.  1,  this  court  says:  "It  is  not  ques- 
tioned that  private  statutes  must  be  plead- 
ed (Code,  $  261),  and  that  they  must  be 
proved  when  they  become  necessary  as  evi- 
dence." The  Code  (section  264)  prescribes 
how  they  shall  be  pleaded  as  follows:  "In 
pleading  a  private  statute  or  right  derived 
therefrom,  It  shall  be  sufficient  to  refer  to 
such  statute  by  Its  title  and  the  day  of  its 
ratification,  and  the  court  shall  thereupon 
take  Judicial  notice  thereof."  20  Enc.  PI.  & 
Prac.  596.  This  would  determine  the  result 
of  this  appeal,  but,  as  the  answer  may  be 
amended  upon  a  new  trial,  we  will  proceed  to 
discuss  the  statutes  as  If  they  had  been 
pleaded. 

The  next  question  is,  do  the  statutes  pro- 
vide a  remedy,  adequate  and  exclusive,  to 
which  the  plaintiffs  may  resort  to  obtain  Just 
compensation  for  their  land?  The  only  pro- 
visions for  condemnation  proceedings  that 
we  can  find  In  either  act  are  In  section  26 
of  the  Acts  of  1854-55,  and  section  9  of 
the  Acts  of  1872-73,  which  are  substantially 
similar.  The  material  words  of  the  latter 
section  are  as  follows:  "Sec.  9.  That  when 
any  lands  or  rights  of  way  may  be  demand- 
ed by  said  compiuiy,  or  oondemjied,  •   *   * 
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and  for  want  of  asrreement  as  to  the  value 
thereof,  or  from  any  other  cause  the  Bame 
cannot  be  or  Is  not  purchased  from  the  own- 
er or  owners,  the  same  may  be  taken  at  a  val- 
nation  to  be  made  by  three  commissioners,  or 
a  majority  of  them,  to  be  anwinted  by  the 
clerk  of  the  superior  court  of  the  coimty 
where  some  part  of  such  land  or  right  of 
way  is  situate:  •  •  •  provided  that  on 
any  application  for  the  appointment  of  com- 
missioners under  this  section  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  court 
that  at  least  ten  days  prevloua  notice  has 
been  given  by  the  applicant  to  the  oumer  of 
the  land  so  proposed  to  be  condemned,"  etc. 
(The  italics  in  quoting  these  statutes  are 
ours.)  The  same  section  provides  that  "the 
proceedings  of  said  commissioners,  accom- 
panied with  a  description  of  said  land  or 
right  of  way,  shall  be  returned,  under  the 
hand  and  seal  of  the  commissioners,  to  the 
court  from  which  t\i§.  commission  issued, 
there  to  remain  a  mattier  of  record,  and  the 
lands  or  right  of  way  so  valued  by  said 
commissioners  ahail  thenceforth  vest  in  t£e 
said  company  as  long  as  the  same  shall  be 
used  for  purposes  of  said  railway  or  branch- 
es, whenever  and  to  soon  <u  the  amount  of 
taid  valuation  may  be  paid  or  tendered." 
From  these  sections  it  appears  that:  (1)  The 
right  to  demand  the  appointment  of  such 
commissioners  Is  given  exclusively  to  the 
railroad  company:  (2)  such  commissioners 
cannot  be  appointed  until  the  land  has  been 
demanded  or  condemned  by  the  railroad  com- 
pany; (3)  nor  can  they  be  appointed  until 
after  the  said  railroad  company  has  given 
10  days'  notice  to  the  owner  of  the  land; 
(4)  that  said  land  shall  not  vest,  even  for 
the  purposes  of  an  easement,  until  its  as- 
sessed value  has  been  paid  or  tendered  to 
the  owner.  None  of  these  conditions  pre- 
cedent appear  in  the  case  at  bar,  and  hence 
the  laud  has  never  vested  in  the  defendant 
As  the  plaintiffs  are  given  no  remedy  at  all 
under  the  acts  in  question,  they  are  entitled 
to  the  ordinary  process  of  law.  Mills  on 
Eminent  Domain  (section  88)  says:  "While 
the  statutory  remedy  is  not  complete,  the 
common-law  remedy  remains.  For  an  entry 
on  land,  or  the  taking  or  destruction  of  prop- 
erty of  another,  the  common  law  gave  the  iur 
Jured  party  the  remedies  of  trespass,  trespass 
on  the  case,  or  ejectment  These  remedies 
gave  the  owner  complete  compensation  for  the 
invasion  of  his  rights  of  property.  The  statu- 
tory remedy  which  is  provided  must  be  com- 
plete In  ascertaining  the  damages  and  secur- 
ing their  payment  or  the  common-law  rem- 
edy may  be  pursued.  The  provision  of  a  spe- 
cific mode  of  ascertaining  damages  confers 
no  right  which  did  not  exist  before.  The 
omission  of  a  specific  mode  leaves  the  party 
bis  common-law  right  If  the  statute  only 
provides  a  partial  remedy,  there  is  a  remedy 
for  the  remainder  at  common  law.  The  pay- 
ment of  damages  must  be  secured;  and  if, 
after  condemnation,  there  It  a  refusal  to 


pay,  trespass  or  ejoctment,  with  mesne  prof- 
its, may  be  maintained."  For  each  of  these 
propositions  the  learned  author  cites  authori- 
ties of  the  highest  respectability.  See,  also. 
Rand.  Em.  Dom.  §!  227-231;  Lewis,  Em. 
Dom.  g§  364-306,  456;  Enc.  PI.  &  Prac.  pp. 
481,  480,  528,  544,  645,  623,  and  especially 
pages  691,  694,  715,  716;  Black.  Const  Law, 
§  130;  Coolcy,  Const  Lim.  449.  664,  665, 
692;   4  Thomp.  Corp.  §§  5590,  5621. 

We  come  now  to  consider  the  effect  of  sec- 
tion 28  of  the  Acts  of  1854-65  and  section  11 
of  the  Acts  of  1872-73,  which  are  substan- 
tially similar.  The  latter  section  Is  as  fol- 
lows: "Sec.  11.  That  In  the  absence  of  any 
contract  or  contracts  In  relation  to  the  land 
through  which  said  railway  or  any  part  of 
its  branches  may  pass  (signed  by  the  owner 
thereof  or  his  agent,  or  some  claimant  or 
person  in  possession  thereof,  and  which  may 
be  confirmed  by  the  owner  thereof)  it  shall 
be  presumed  that  the  land  over  which  said 
road  or  any  of  its  branches  may  be  construct- 
ed, together  with  a  space  of  100  feet  on  each 
side  of  the  center  of  said  railway  and  the 
additional  space  provided  for  in  the  foregoing 
section,  has  been  granted  to  said  company  by 
the  owner  or  owners  thereof;  and  said  com- 
pany shall  have  good  right  and  title  thereto, 
and  shall  hold  and  enjoy  the  same  as  long 
as  the  same  shall  be  used  for  the  purposes 
of  said  railway,  unless  the  person  or  persons 
owning  the  land  at  tbjS  time  that  part  of  said 
railway,  which  may  occupy  said  land,  was 
finished,  or  those  claiming  under  him,  her  or 
them,  shall  apply  for  an  assessment  for  the 
value  of  said  lands  as  heretofore  directed 
witliin  two  years  next  after  that  part  of  the 
road,  which  may  be  on  said  land,  was  fin- 
ished, and  In  case  the  same  owner  or  owners 
or  those  claiming  under  him,  her  or  them, 
shall  not  apply  within  two  years  next  after 
the  said  part  was  finished,  be^  she  or  they 
shall  forever  be  barred  from  recovering  said 
land  or  having  any  assessment  or  compensa- 
tion therefor;  but  nothing  herein  contained 
Shall  affect  the  rights  of  femes  covert  or  In- 
fants until  two  years  after  the  removal  of 
their  respective  disabilities."  We  have  seen 
that  the  acts  do  not  give  the  owner  of  the 
land  the  right  to  have^it  assessed,  but.  If  we 
assume  that  they  do 'so  by  implication,  we 
must  hold  that  such  remedy  is  simply  cumu- 
lative, and  does  not  deprive  the  owner  of  his 
commoq-law  remedies.  In  otba  words,  we 
cannot  by  mere  implication,  write  into  a, 
statute  words  that  exempt  a  corporation  from 
the  ordinary  process  of  law.  But  even  sup- 
posing that  this  may  be  done,  the  statute 
must  be  at  least  reasonably  Construed,  and  It 
Is  evident  from  the  face  of  the  acts  that  such 
a  presumption  is  intended  to  apply  only  to 
such  land  as  is  "occupied"  by  the  said  rail- 
road. This  Is  the  word  used,  and  Its  mean- 
ing Is  further  illustrated  by  the  provision  that 
the  railroad  company  "shall  hold  and  enjoy 
the  same  as  long  as  the  same  shall  be  used 
for  the  purposes  of  said  railway."    It  It  thero- 
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fore  erldent  that  It  was  not  Intended  that  tbt 
two-year  statute  of  limitation  should  begin 
to  ran  until  after  the  railroad  company  had 
taken  poeaesslon  of  the  land.  How  can  it  be 
otherwise?  As  long  as.  the  plaintiffs  re- 
mained in  the  undisturbed  use  and  enjoy- 
ment of  their  land,  what  cause  of  action  did 
they  have?  They  <»uld  not  bring  trespass 
or  ejectment,  because  no  one  had  trespassed 
and  they  themselves  were  in  undisputed  pos- 
session. Tbey  could  not  ask  to  have  the 
value  of  the  land  assessed  against  the  defend- 
ant, because  the  defendant  had  never  "de- 
manded" the  land;  and  surely  a  man  cannot 
make  a  railroad  company  buy  his  land  simply 
because  It  la  within  100  feet  of  its  track.  The 
act  does  not  require  the  defendant  to  condemn 
100  feet  on  each  side  of  Its  track,  but  simply  I 
fixes  that  as  the  maximum  limit  Where  land 
Is  valuable,  it  is  highly  probable  that  the 
company  would  not  care  to  pay  for  more  than 
it  needed.  It  la  well  settled  that  no  statute 
of  limitation  can  run  agahist  the  owner  in 
possession.  There  must  first  be  an  ouster. 
In  Lewis  t.  Covington,  130  N.  C.  641,  41  S. 
E.  677,  this  court  says:  "And  the  rule  is, 
to  ripen  a  colorable  title  into  a  good  title, 
there  must  be  such  possession  and  acts  of 
dominion  by  the  colorable  claimant  as  will 
make  him  liable  to  an  action  of  ejectment 
This  is  said  to  be  the  test  [citing  authorities]. 
Suppose  the  defendant  had  been  sued  for  the 
possession  of  the  land  in  dispute,  the  action 
would  have  failed,  as  it  would  have  been  nec- 
essary to  show  that  the  defendant  was  in  the 
possession  of  the  land  sued  for."  In  the  case 
at  bar,  suppose  the  defendant  had  been  sued 
by  the  plaintiffs  20  years  ago.  It  could  have 
said:  "If  you  sue  me  in  ejectment  I  am  not 
in  possession  of  your  land;  if  you  sue  me  for 
trespass,  I  have  never  been  on  your  land;  If 
you  seek  to  make  me  pay  for  it  I  do  not  want 
it"  No  action  could  have  been  maintained 
by  the  plaintiffs  imtii  the  ouster  in  1893, 
which,  according  to  their  testimony,  was  after 
the  land  was  conveyed  to  the  feme  plaintiff. 
As  she  has  constantly  been  under  coverture, 
no  statute  of  limitations  has  ever  started  to 
run  against  her. 

There  is  another  fatal  defect  The  act  pro- 
vides that  such  a  presumption  shall  arise 
only  in  the  absence  of  any  contract  in  rela- 
tion to  the  land.  Such  absence  of  contract 
is  a  condition  precedent  to  the  presumption, 
and  must  be  averred  and  proved  by  the  de- 
fendant before  it  can  avail  itself  of  any  such 
presumption.  This  it  has  failed  to  do.  If 
there  was  any  such  contract  It  would  have 
been  In  the  possession  of  the  defendant  who 
might  have  recorded  it  have  kept  it  or  have 
destroyed  It  The  last  course  would  have 
best  subserved  its  own  interest  In  any 
event  the  defendant  alone  had  the  proof,  and 
we  cannot  say  that  It  can  remain  silent  and 
take  the  plaintiffs'  land  under  a  naked  pre- 
sumption founded  upon  an  Implication  In  a 
private  statute  that  has  never  been  pleaded. 

There  la  another  question  that  has  neither 


t>een  raised  nor  argued  In  this  case.  Section 
3  of  article  8  of  the  constitution  provides  that 
"all  corporations  shall  have  the  right  to  sue, 
and  shall  be  subject  to  be  sued  hi  all  courts, 
in  like  manner  as  natural  persons.''  A  deci- 
sion of  this  question  Is  not  necessary  to  a 
determination  of  this  appeal,  but  being  of 
constitutional  obligation.  It  Is  worthy  of  most 
sertous  coiulderatlon. 


(131  N.  C.  5S6) 
WATKINS  T.  KAOLIN  MFG.  CO. 
(Snpreme  Court  of  North  Carolina.     Dec.  18, 
1002.) 

ACTION  BT   TRUSTOR— PHYSICAL   INJURY— 
PLBADINO— FRIGHT. 

1.  One  who  has  given  a  deed  of  trust  on 
property  may  maintain  an  action  for  injury  to 
the  property,  it  still  being  aufficient  to  seCure 
the  debt,  so  that  the  loss  falls  on  her. 

2.  A  complaint  alleging  that  plaintiff  was 
greatly  disturbed  in  body,  to  her  great  damage, 
states  a  physical  injury. 

3.  An  action  will  lie  for  physical  injury  or 
disease  reaultinf;  from  fright  or  nervous  shock, 
caused  by  negligence  of  defendant  in  blasting 
at  a  distance  of  00  paces  from  plaintiff's  honse, 
throwing  rocks  on  and  through  it  after  being 
asked  by  her  to  direct  the  blasting  so  that  it 
wonld  not  do  tills. 

Appeal  from  suiierior  court  Jackson  coun- 
ty; Moore,  Judge. 

Action  by  Flora  J.  Watklns  against  the 
Kaolin  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Coleman  O.  Cowan,  for  appellant  Walter 
E.  Moore  and  Shepherd  &  Shepherd,  for  ap- 
pellee. 

COOK,  J.  The  substantial  questions  rais- 
ed by  the  defendant's  assignments  of  error 
are:  (1)  Could  the  cause  of  action  for  dam- 
age done  to  the  house  and  land  be  maintain- 
ed by  plaintiff  trustor?  (2)  Does  the  com- 
plaint state  a  cause  of  action  for  physical 
injury  to  plaintiff?  (3)  Does  a  cause  of  ac- 
tion lie  for  physical  injury  resulting  from 
fright  and  nervousness  caused  by  negligent 
acts? 

As  to  the  first  question:  It  Is  clear  that 
the  plaintiff  had  the  right  to  bring  this  ac- 
tion for  damages  done  to  the  freehold.  Sh6 
owned  the  premises  In  fee,  subject  to  a  deed 
of  trust  executed  thereon  to  secure  a  debt 
The  conveyance  of  the  title  to  the  trustee  did 
not  disturb  her  possession  or  ownership  as  to 
trespassers  and  tort  feasors.  So  long  as  the 
property  was  of  sufficient  value  to  secure  the 
payment  of  the  debt  the  trustee  and  cestui 
que  trust  could  sustain  no  loss  or  Injury  by 
reason  of  damage  done  to  the  premises. 
Therefore  the  loss  by  reason  of  the  damage 
would  fall  upon  the  trustor,  the  equitable 
owner,  and  she,  being  the  party  really  In- 
jured, had  a  right  to  maintain  the  action. 
She  was  In  possession  of  the  land,  and,  being 
the  equitable  owner,  had  the  right  to  recovtt 
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In  an  action  of  ejectment,  although  the  legal 
title  was  In  the  trustee.  Murray  v.  Black- 
ledge,  71  N.  a  492;  Fanner  t.  Daniel,  82  N. 
C.  162;  Ooudry  ▼.  Cheshire.  88  N.  C,  875; 
Taylor  v.  Eastman,  92  N,  0.  601;  Grayes  v. 
Trueblood,  96  N.  O.  495,  1  S.  B.  918.  The 
trustee  holding  the  legal  title  might  have 
been  made  a  party  to  the  action,  but  his  re- 
covery woiHd  have  Inured  only  to  the  benefit 
of  the  trustor,  which  could  be  of  no  concern 
to  the  trespasser  or  tort  feasor.  A  Judgment 
In  an  action  between  the  equitable  owner  In 
possession  and  the  defendant  for  damages  to 
the  premises  would  be  a  bar  to  an  action  by 
the  trustee.  So  no  loss  could  befall  the  de- 
fendant. Had  defendant  deemed  the  trustee 
a  necessary  jparty  to  the  action.  It  should 
have  demurred  (Code,  {  239,  subsec  4),  or  an- 
swered (section  241);  otherwise  It  will  be 
deemed  to  have  been  waived  (section  242). 
As  to  the  second  question:  Plaintiff  alleges 
that  she  "became  so  nervous  antt  frightened 
from  the  negligent  and  careless  condttct,  and 
blasting  of  defendant  that  she  could 'itot 
sleep  at  night,  and  was  greatly  disturbed  fit 
body  and  mind,  as  -well  for  herself  and  the 
safety  of  her  children  as  the  destruction  of 
her  property,  to  her  great  damage  In  the 
sum  of  nineteen  hundred  and  ninety-nine 
dollars."  To  sustain  this  allegaOon  she  was 
allowed  to  prove  that  the  blasting  rendered 
her  almost  helpless;  that  she  could  not  go 
about  her  dally  duties,  and  could  not  keep  on 
her  feet  to  attend  to  her  children;  that  It 
has  affected  her  ever  since,  and  has  caused 
her  female  trouble  out  of  Its  regular  course. 
Under  the  old  system  of  pleading,  this  vari- 
ance would  be  fatal,  but  under  the  provi- 
sions of  the  Code  the  rule  Is  greatly  modified, 
and  pleadings  must  be  liberally  construed 
tat  the  purpose  of  determining  their  effect 
with  a  view  to  substantial  Justice  between 
the  parties.  Code,  $  260.  From  a  liberal 
construction  of  plalntlfTs  allegation,  it  ap- 
pears that  the  alleged  negligent  blasting 
greatly  disturbed  I^er  in  body  and  mind, 
causing  her  to  become  so  n^vous  and  fright- 
ened that  she  could  not  sleep  at  night,  caus- 
ing her  great  damage;  and,  as  the  result,  she 
proves  that  she  was  physically  injured  as 
above  stated,  to  which  defendant  excepted, 
but  did  not  allege  that  it  was  misled  by  such 
a  variance.  Therefore  plaintiff  was  not  call- 
ed upon  to  amend  her  complaint  so  as  to  con- 
form to  the  proof,  and  the  variance  is  deem- 
ed immaterial.  Code,  f  269;  Lilly  v.  Baker, 
88  N.  0.  151;  Patrick  v.  Railroad,' 93  N.  O. 
422;  Lawrence  v.  Hester,  Id.  79;  Usry  v. 
Suit,  91  N.  C.  406;  Bank  v.  Burgwyn,  116 
N.  O.  122,  21  S.  E.  202.  It  appearing  that  the 
defendant  was  not  misled,  the  variance  be- 
tween the  allegation  and  proof  must  be 
deemed  to  tiave  beea  immaterial.  Oibbs  v. 
Puller,  66  N.  C.  lift  Plaintiff,  in  her  com- 
plaint, did  not  allege  that  she  had  been  ren- 
dered almost  helpless  In  consequence  of  such 
fnght  and  nervousness,  or  that  she  could  not 
go  about  her  daily  duties,  and  has  been  af- 


flicted ever  since  with  female  trouble  out  of 
its  regular  course.    But  if  defendant  had  al- 
leged that  It  had  been  misled  by  such  proof, 
and  had  proved  the  same  to  tlie  satisfactiwi 
of  the  court,  the  Judge   may  have  ordered 
that  the  complaint  be  amended  (section  269, 
Code),  for  amendments   to   pleadings  which 
further  Justice,  speed  the  trial  of  causes,  or 
prevent  circuity  of  action   and    unnecessary 
expense,  are  alldwed  on  proper  terms.    Com- 
missioners V.  Blair,  76  N.  C.  186.    It  clearly 
appears  from  the  language  of  the  allegation 
that  plainOff  Intended  to    charge  that  phys- 
ical  Injury   was   done  to   her, — "was  greatly 
disturbed  in   body,     •    •     •     to    her    great 
damage,"— and  we  think  It  does  state  a  cause 
of  action  for  physical  injury.     If  defendant 
was  misled,  and  not  put   upon  notice  by  it 
that  plaintiff  would  offer  evidence  of  Injuries 
to  her  person  resulting  from  fright,  then  it, 
had  its  remedy  under  section  269  of  the  Oxle. 
Or,  if  defendant  did  not  understand  the  pre- 
cise nature  of  the  charge  made  in  the  com- 
plaint, it  Iiad  its  remedy  by  applying  to  the 
court  for  an  order  to  have  It  made  more  def- 
inite and  certain.     Clark's  Code,  S  261,  and 
cases  there  cited.    It  does  not  appear  trom 
the  recQrd  that  any  substantial  rights  of  the 
defendant  were   affected  by   the   failure  to 
more  fully  set  out  plaintiff's  cause  of  action, 
in  which  ease  tlte  court  properly  disregarded 
the  alleged  defect->ta  the  pleadings.    Code,  i 
276.     Counsd  having- disagreed  upon  the  is- 
sues, they  were  frame^^by  the  Judge,  and  It 
is  contended  by  the  defeiftant  that  there  was 
error  in  submitting  the  f«rth  and  fifth  is- 
sues, for  that  they  were  n(Jt  raised  by  tlie 
pleadings   (Miller   v.   Miller,  ^   N.   C.  209; 
Christmas  v.  Haywood,  119  K.  O.  130,  25  S. 
E.  861);    and  that,  where  the.  pleadings  do 
not  distinctly  and  unequlvocallj  raise  an  is- 
sue, it  should  not  be  submitted  •<Sprague  v. 
Bond,  113  N.  C.  652,  18  S.  E.  7dl).     But  an 
issue  was  raised  by  the  pleadings     Bearing 
in  mind  the  requirement  of  the  stttute  (sec- 
tion 260)  that  "In  the  construction  o*  a  Ple«d- 
ing  for  the  purpose  of  determining  ts  effect, 
its   allegations   shall   be   liberally    c«strned 
with  a  view  to  substantial  Justice    Rtween 
the  parties,"  this  contention  cannot  »  sus- 
tained.   PlalntlfTs  allegation  is  that  sK  ^a* 
"greatly  disturbed  In  body,    *    •     •      t  her 
great  damage.    •    •    •"     The  fourtbi  *"* 
is,  "Was  the  plaintiff  injured  by  the   i<"- 
gence  of  ■  the  defendant,   as  alleged   Ii.*^^ 
complaint?"  and  the  fifth,  "What  comp^' 
tory  damages.  If  any,  is  the  plaintiff  entSJ* 
to  recover  for  her  personal  injuries?"      i, 
stead  of  alleging  that  she  was  "injured,"  sht 
alleged  that  she  was  ''disturbed  in  body,"  t< 
her  great  damage.     "Disturbed,"'  says  Web- 
ster, primarily  means  "to  throw  into  disorder 
or  confusion;    to  derange;    to  interrupt  the 
settied  state  of;    to  excite  from  a  state  of 
rest"    So,   substituting   tbe  word   "hijured"    *•' 
for  "disturbed  in  body,"  and  the  -words  "fo» 
her  personal  Injuries"  for  "the  disturbance 
in  iMdy,"  did  not  cliange  the  issue  with  re 
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spect  to  Che  damage  complained  of  In  the 
sense  In  Trhlch  the  words  "disturbed  In 
body"  coupled  with  "to  her  great  damage" 
are  used  In  the  allegation,  which  we  under- 
stand to  be  that  her  body  was  thrown  into  a 
state  of  disorder  and  thereby  Injured. 

As  to  the  third  question:  We  are  of  the 
opinion  that  an  action  will  lie  for  physical 
Injury  or  disease  resulting  from  fright  or 
nervooa  shocks  caused  by  n^Ugent  acts. 
From  common  experience  we  know  that 
serious  consequences  frequently  follow  vio- 
lent neryous  shocks  caused  by  fright,  often 
resulting  In  spells  of  sickness,  and  aome- 
times  In  sudden  death.  Whether  the  phys- 
ical Injury  was  the  natural  and  proximate 
result  of  the  fright  or  shock  Is  a  question 
to  be  determined  by  the  jury  ux>on  the  evi- 
dence, showing  the  conditions,  circumstances, 
occurrences,  etc.  But  it  must  also  appear 
that  the  defendant  could  or  should  have 
known  that  such  negligent  acts  would,  with 
reasonable  certainty,  cause  such  result,  or 
that  the  Injury  resulted  from  gross  careless- 
ness or  rectclessness,  showing  utter  indiffer- 
ence to  the  consequences,  when  they  should 
have  been  contemplated  by  the  party  doing 
such  acts.  As  a  condition  precedent  to  re- 
covery in  such  cases.  It  must  appear  that  de- 
fendant must  or  ought  to  have  known  of 
plaintiff's  perilous  position  or  condition, 
against  which  he  should  have  to  exercise 
care,  otherwise  sach  Injury  could  not  be 
within  the  contemplation  of  the  actor,  and 
put  him  upon  notice  as  to  this  special  Care. 
In  the  case  at  bar  defendant  company's  serv- 
ants acted  with  titter  Indifference  to  the 
plaintiff's  safety,  and  knew  that  plaintiff 
was  a  woman,  and  that  she  and  her  little 
children  lived  and  were  In  her  house  only 
60  steps  away,  and  exposed  to  the  danger; 
and,  after  being  asked  by  her  to  direct  the 
blasting  so  as  not  to  throw  the  rocks  upon 
her  house,  continued  to  blast,  throwing  the 
stones  from  the  size  of  a  gallon  bucket  down 
to  small  stones  upon  and  through  her  house 
and  Into  her  yard  and  garden  (depositing  as 
much  as  a  wagon  load  of  rock  In  her  yard 
and  several  wagon  loads  in  her  garden),  mak- 
ing it  necessary  for  her  and  her  children  to 
secrete  themselves  in  the  basement  behind 
a  stack  chimney,  and  even  there  they  were 
In  danger.  B''rom  the  fright  and  nervous 
shocks  received  from  such  blasting  she  testi- 
fied that  she  was  rendered  almost  helpless, 
and  could  not  go  about  her  daily  duties,  and 
could  not  keep  on  her  feet  to  attend  to  her 
children,  and  has  been  affected  ever  since; 
that  It  has  caused  her  female  trouble  out  of 
its  regular  course.  They,  knowing  that  plain- 
tiff was  a  woman,  and  knowing  (or  ought  to 
have  known  of)  the  weaknesses  of  a  woman, 
shonld  have  contemplated  the  effects  likely 
to  be  produced  upon  her  by  such  danger  and 
fright  We  do  not  wish  to  be  understood 
as  holding  that  an  action  in  a  case  like  this 
would  lie  for  mental  suffering  and  anguish 
from  which  no  physical  Injury  or  disease 


directly  resulted,  as  that  question  Is  not 
squarely  presented  In  this  appeal.  In  Bell 
v.  Hallway  Co.,  L.  E.  2C  Ir.  428,— the  lead- 
ing case  in  support  of  such  action,— it  is  held 
that,  if  such  bodily  Injury  (serious  impair- 
ment to  health)  might  be  a  natural  conse- 
quence of  fright,  it  might  be  an  element  of 
damage  for  which  a  recovery  might  be  bad. 
Sedg.  Dam.  (8th  Ed.)  {  861,  in  commenting 
upon  it,  says:  "The  principle  adopted  in 
this  case  would  seem  to  be  the  true  one. 
The  negligence  of  the  company  being  ad- 
mitted, any  Injury  directly  resulting  should 
be  compensated."  In  Purcell  v.  Railway  Co., 
48  Minn.  134,  60  N.  W.  10»4,  16  L.  K.  A. 
203,  the  plaintiff,  a  pregnant  woman,  was 
frightened  by  the  negligent  conduct  of  de- 
fendant in  running  Its  cars,  miscarried,  and 
suffered  permanent  injury.  Held,  that  a 
cause  of  action  would  lie.  In  Mack  y.  Rail- 
road Co.  /S.  C.)  29  S.  B.  905,  40  L.  R.  A. 
670,  08  Am.  St  Rep.  913,  the  plaintiff  threw 
himself  down  between  and  along  the  cross- 
ties  just  outside  of  the  rail,  bruising  and  in- 
juring his  person,  and  barely  escaped  being 
struck  by  the  locomotive,  and  was  terribly 
frightened  and  shocked,  his  mind  was  af- 
fected and  partially  destroyed,  his  reason 
unbalanced,  and  for  a  long  time  was  made 
ill  and  sick,  and  suffered  great  mental  an- 
guish and  physical  pain  arising  from  the 
terrible  nervous  shock  and  fright.  Held, 
that  an  action  would  lie.  Sloane  v.  Railway 
Co.,  Ill  Cal.  668,  44  Pac.  820,  32  L.  R.  A. 
193,  Is  cited  as  an  authority,  but  does  not 
apply  to  the  principle  involved.  There  the 
recovery  was  had  for  mortification,  nervous 
effects,  and  injuries  suffered  by  reason  of  the 
plaintiff  belug  put  off  the  car  by  the  con- 
ductor after  having  purchased  a  proper  ticket, 
which  was  taken  up  by  the  conductor  before 
reaching  the  station  to  change  cars,  and  he 
failed  to  give  her  a  check  to  be  used  on  the 
connecting  line.  Those  which  hold  contra 
are  Halle's  Curator  v.  Railroad  Co.,  9  C.  C. 
A.  134,  60  Fed.  557,  23  L.  R.  A.  774,  which 
holds  that  where  a  passenger  on  a  railroad 
train  receives  no  bodily  injury  from  an  acci- 
dent caused  by  the  company's  negligence,  but 
is  made  Insane  by  the  excitement  and  differ- 
ing resulting  therefrom,  the  company  Is  not 
liable  in  damages,  since  Insanity  is  not  a 
probable  or  ordinary  result  of  exposure  to 
railroad  accidents.  Ewing  v.  Railway  Co., 
147  Pa.  40,  23  AU.  340,  14  L.  R.  A.  666,  30 
Am.  St  Rep.  709:  By  negligence  of  defend- 
ant's employes  a  car  was  derailed  and  thrown 
against  plaintiff's  house,  subjecting  her  to 
fright  and  nervous  excitement,  permanently 
weakening  and  disabling  her.  Exhibits  no 
cause  of  action.  Mere  fright,  occasioned  by 
accident,  producing  permanent  Injury  to  the 
nervous  system,  is  a  result  too  remote  to  be 
actionable.  Mitchell  v.  Railway  Co.,  161  N. 
T.  107,  45  N.  E.  354,  34  L.  R.  A.  781,  56  Am. 
St  Rep.  604:  Plaintiff  was  frightened  by 
defendant's  negligence  In  allowing  its  horses 
to  nearly  strike  her,  from  the  fright  of  which 
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she  miscarried.  Held  no  action  lies  where 
there  la  no  Immediate  personal  Injury.  Vic- 
torian Railways  Commissioners  v.  Coultas, 
13  App.  Cam.  222,  held  that  damages  for  a 
nervous  shock  or  mental  injury,  caused  by 
fright  at  an  Impending  negligent  collision,  are 
too  remote.  White  t.  Sander,  168  Mass. 
298,  47  N.  B.  90:  Rock  thrown  through  a 
window,  and  frightened  a  woman,  who  suf- 
fered greatly  from  nervousness.  Held  not  to 
be  actionable.  Spade  v.  Railroad  Co.,  168 
Mass.  285,  47  N.  E.  88,  S8  L.  R.  A.  512,  60 
Am.  St  Rep.  393:  The  conductor  negligently 
put  a  drunken  man  off  the  car.  Plaintiff  be- 
came frightened  by  the  row,  and  suffered 
mental  and  physical  pain  and  anguish,  and 
was  put  to  great  expense,  bnt  no  physical 
injury  or  disease  followed  from  It.  Held, 
that  the  action  would  not  lie.  Wyman  y. 
Leavitt,  71  Me.  227,  36  Am.  Rep.  303,  is  to 
the  like  effect;  but  the  court  adds  that, 
"Whether  fright  of  sufficient  severity  to  cause 
physical  disease  would  support  an  action, 
we  do  not  now  Inquire." 

After  a  careful  examination  of  all  of  the 
defendant's  assignments  of  error,  we  And  no 
substantial  error,  and  the  judgment  Is  af- 
firmed. 


(131  N.  c.  S96) 
KISER  V.  HOT  SPRINGS  BARYTES  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 
1902.) 

SERVANT-INJURIBS-COMFLAINT— AIXBaA> 
TIONS— VARIANCE. 

1.  Id  an  action  by  a  servant  for  injuries  from 
machinery,  the  complaint  allef^ed  that  plaintiff's 
father  made  the  contract  with  defendant  for  the 
employment  of  plaintiff,  whereby  it  was  agreed 
that  plaintiff  should  not  be  required  to  work 
about  dangerous  machinery.  The  testimony  of 
the  father  showed  that  his  contract  was  with  a 
former  proprietor  of  the  factory,  and  plaintiff 
and  defendant's  manager  testified  the  contract 
of  hiring  in  existence  at  the  time  of  the  acci- 
dent wag  made  between  them,  the  father  not 
being  a  party.    Held,  that  a  nonsuit  was  proper. 

2.  Where  an  employe  knew  that  knives  in  the 
machinery  upon  which  he  was  at  work  were 
dangerons,  and  where  they  were  situated,  it 
was  unnecessary  to  instruct  him  as  to  the  dan- 
gerous character  of  the  machine  by  which  be 
was  injured. 

Clad(  and  Doaglas,  JJ.,  dissenting. 

Appeal  from  superior  court,  Madison  coun- 
ty;  .Counclll,  Judge. 

Action  by  Thomas  A.  Klser  against  the 
Hot  Springs  Barytes  Company.  From  a 
judgment  for  plahatlfl,  defendant  appeals. 
Reversed. 

Merrlmon  &  Merrimon,  for  appellant 
Ondger  &  McElroy  and  O.  B.  Mashbum,  for 
appellee. 

MONTGOMERY,  J.  The  plaintiff  In  a 
cItU  action  is  required  to  set  out  in  his  com- 
plaint a  plain  and  concise  statement  of  the 
facts  which  constitute  hla  cause  of  action. 


I  m. 


am  U»MUt  and  Swant.  toL  14,  Cent  Dig. 


On  the  trial  he  must  make  good  his  allega- 
tions by  competent  evidence.  The  defend- 
ant is  supposed  to  state  In  his  answer  bis 
defense  to  the  allegations  of  the  complaint 
and  to  be  prepared  at  the  trial  with  evi- 
dence to  make  good  his  defense.  It  seems 
to  us,  from  a  careful  reading  of  the  com- 
pUilnt  that  the  plaintiff  offered  no  evidence 
to  sustain  his  allegations.  The  plaintiff  (a 
young  man  19  years  of  age),  in  the  original 
complaint  alleged  that  he  was  employed  by 
the  defendant  company  In  January,  1897,  to 
operate  what  Is  known  as  the  "drier,"  in 
the  defendant's  business  of  manufacturing 
lumber,  and  that  he  continued  in  that  line 
of  work  until  the  19th  of  April,  1899,  when 
he  WES  transferred,  by  the  order  of  the  su- 
perintendent, to  work  on  the  planer  In  the 
cooper's  shop  of  said  defendant's  works; 
that  the  machinery  was  dangerous,  and  that 
he  was  Ignorant  of  the  dangers  attending  the 
operation  of  the  machinery  he  was  put  to 
work  upon;  and  that  the  defendant  com- 
pany "grossly  and  carelessly  neglected  to  in- 
form him  of  the  danger  connected  with  the 
operations  of  said  planer,  and  carelessly  and 
negligently  permitted  the  said  Thomas  A. 
Klser  to  attempt  to  run  and  operate  said 
machinery  as  he  had  been  ordered  to  do  as 
aforesaid,  without  instructing  him  in  regard 
to  the  correct  manner  In  which  the  said 
machinery  should  be  operated  and  man- 
aged." He  further  alleged  in  the  complaint 
that  on  account  of  the  said  negligence  of 
the  defendant,  he,  while  attempting  to  carry 
out  the  instructions  of  his  employer,  receiv- 
ed a  severe  and  dangerous  wound  In  his 
hand,  to  his  great  damage.  In  the  com- 
plaint there  was  the  further  allegation  that 
the  defendant  had  permitted,  carelessly  and 
negligently,  the  planer  to  become  incumber- 
ed and  choked  with  shavings,  so  that  it 
concealed  from  view  the  knives  of  the  plan- 
er and  Impeded  Its  operation,  and  that  while 
In  that  condition  the  defendant  through  its 
superintendent,  ordered  the  plaintiff  to  aid 
In  Its- operation,  and  negligently  failed  to  In- 
struct the  plaintiff  in  the  manner  of  operat- 
ing the  machinery,  and  to  point  out  its  dan- 
gers; and,  further,  that  the  plaintiff  was 
Ignorant  of  the  manner  of  operating  the 
planer,  and  unable  to  see  the  dangerous 
parts  of  the  machine,  on  account  of  the  ac- 
cumulation of  shavings,  and  that  the  plain- 
tiff received  his  Injury  through  the  negli- 
gent failure  of  the  company  Instruct  him  and 
Inform  him  In  the  operation  of  the  machin- 
ery, and  in  negligently  falling  to  point  out 
its  dangers.  Afterwards  the  plaintiff  filed 
another  complaint  with  two  causes  of  ac- 
tion, the  first  of  which  contained  the  same 
allegations  as  were  set  forth  In  the  original, 
but  with  the  addition  that  the  father  of  the 
plaintiff  made  the  contract  with  the  defend- 
ant company  for  the  employment  of  his  son, 
the  plaintiff,  and  that  It  was  expressly  stat- 
ed at  the  time  of  the  contract  of  employ- 
ment that  the  plaintiff  should  not  be  requlr- 
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ed  to  work  in  any  department  of  the  said 
defendant  company's  establishment  where 
there  was  danger  of  recelTlng  injury  from 
the  operation  of  the  machinery;  that  under 
that  agreement  and  contract  the  plaintiff  en- 
tered the  service  of  the  defendant,  and  oper- 
ated the  drier  until  the  l&th  of  April,  1899, 
when  he  was  transferred  to  the  cooper's 
shop,  to  work  on  the  planer,  and  received 
the  Injury  of  which  he  complained.  The 
second  cause  of  action  was  for  damage  for 
a  violation  of  the  contract  of  employment, 
the  breach  complained  of  being  the  trans- 
ferring of  the  plaUitifl  to  the  work  on  the 
planer  from  the  work  at  the  drier.  All  of 
the  evidence  tended  to  show  that  the  plain- 
tiff was  not  put  to  the  work  of  manipulat- 
ing or  operating  the  planer,  but  was  en- 
gaged In  bearing  off  to  a  convenient  place 
the  dressed  lumber  as  it  came  from  the  ma- 
chine. In  fact,  it  does  not  appear  clearly 
that  the  plaintiff  was  directed  to  work  at 
the  machine.  In  his  own  testimony  he  says: 
"I  went  np  to  help  make  barrels,  and  that 
[getting  out  some  timber  with  which  to 
make  the  barrels]  was  the  first  thing  I  saw 
that  needed  to  be  done.  I  saw  that  there 
was  no  lumber  planed,  and  that  Mr.  Sowers 
was  back  there.  I  could  see  that  there  was 
no  lumber  planed  when  I  went  up,  and  that 
Is  why  I  went  to  work  at  the  planer.  My 
brother  did  not  tell  me  to  go  to  the  planer, 
and  Terry  did  not  tell  me  anything,  only 
to  go  np  to  the  factory  and  help  make  bar- 
rels. I  never  had  any  order  from  any  one 
to  work  at  this  particular  machine.  I  never 
talked-  to  my  brother  or  Terry  about  any 
machine  in  the  cooper  shop.  I  can't  be  mis- 
taken about  this.  I  do  not  remember  that 
Terry  was  in  the  factory  that  day  or  the 
evening  before.  I  did  not  go  to  the  ma- 
chine voluntarily  and  commence  work,  ex- 
actly." His  own  testimony  showed  that  no 
Instructions  about  the  dangerous  character 
of  the  machine  were  necessary.  He  knew 
the  knives  were  there,  and  that  they  were 
dangerous.  It  would  have  been  of  no  serv- 
ice to  him  to  have  been  told  by  the  com- 
pany's superintendent  to  be  careful  and  not 
come  in  contact  with  the  knives.  This  Is 
not  a  case  like  that  of  Sims  v.  Lindsay,  122 
N.  C.  67S,  30  S.  B.  19,  where  the  plaintiff,  a 
young  girl,  wholly  Inexperienced,  and  not 
having  been  Instructed  In  the  care  of  the  ma- 
chine, on  being  required  by  her  employer  to 
operate  with  her  hands  an  Ironing  machine, 
which  was  dangerous  In  its  construction 
and  operation,  was  injured  in  the  perform- 
ance of  her  work. 

As  to  the  allegations  that  the  contract  was 
made  with  the  defendant  by  the  father  of 
the  plaintiff,  the  proof  was  all  the  other 
way.  The  father  testified  that  the  contract 
he  made  was  with  another  operator  of  the 
machinery,— a  man  by  the  name  ot  Dough- 
erty,—although,  as  we  have  already  stated. 
It  had  been  alleged  In  the  complaint  that  he 
bad  made  the  contract  virlth  the  present  de- 


fendant. His  exact  language  was  as  fol- 
lows: "Never  had  any  contract  with  any 
one  but  Dougherty  about  how  my  son  was 
to  be  worked.  Contract  with  Dougherty  on 
or  about  January,  1887,  as  near  as  I  can 
recall.  Contract  was,  my  son  was  not  to 
be  put  anywhere  where  skill  was  required. 
No  doubt  about  this.  Do  not  know  that  the 
word  'skill'  was  used,  but  be  was  not  to  be 
put  anywhere  where  there  was  any  danger 
of  being  hurt  I  knew  the  concern  changed 
hands.  My  son  continued  to  work  after  the 
change.  I  made  no  contract,  except  with 
Doughert.v.  Son  got  75  cents  or  80  cents 
under  him.  After  the  change,  got  little  more, 
—85  cents  to  87  cents."  On  that  point  the 
plaintiff  testified  as  follows:  "Terry  paid 
me  87  cents,  and  Dougherty  75  cents,  per 
day.  I  was  working  at  the  mill  when  It 
was  sold,  and  after  sale  was  off  two  or 
three  months.  I  then  went  back  and  com- 
menced work  for  Terry.  I  engaged  to  work 
for  blm  myself.  First  work  was  onload- 
Ing  ore  off  of  railroad  curs.  This  las:ed 
a  day  or  two.  I  made  no  special  contract 
to  run  the  drier."  Terry  said:  "When  I 
took  charge  as  manager,  I  found  William 
Ktser  there,  and  continued  him  In  his  work. 
I  employed  Thomas  Kiser,  the  plaintiff,  at 
the  instance  of  his  father  and  brother  Wil- 
liam. Both  asked  me  to  give  him  work. 
Think  William  told  me  Tom  had  worked  at 
the  mill  before.  Won't  be  positive.  Tom 
was  not  employed  for  any  specific  work." 
The  plaintiff  and  the  manager  of  the  com- 
pany at  that  time,  months  after  Dougherty 
had  ceased  to  control,  and  the  business  had 
been  discontinued,  both  agreed  that  the  con- 
tract was  made  by  and  between  them,  the 
father  not  being  privy  to  it  Th'ls  view  of 
the  case  makes  it  unnecessary  to  discuss  the 
question  as  to  the  defendant's  being  negli- 
gent or  whether  the  plaintiff  contributed  to 
his  own  injury,  so  ably  argued  by  the  coun- 
sel. There  was  no  evidence  going  to  sup- 
port the  allegations  of  the  complaint  and 
Judgment  as  of  nonsuit  ought  to  have  been 
entered  against  the  plaintiff,  agreeably  to 
defendant's  motion. 
Error. 

CLARE,  J.  (dissenting).  The  complaint 
alleges:  That  the  plaintiff,  a  minor  at  the 
time  of  the  injury,  was  employed  by  the  de- 
fendant under  a  contract  with  his  father 
that  he  was  "to  operate  the  drier,— a  position 
In  which  no  special  skill  or  knowledge  of  ma- 
chinery was  required,"— and  that  It  was  ex- 
pressly agreed  "that  the  plaintiff  should  not 
be  required   to    work    In    any    department 

•  •  *  where  there  was  danger  of  receiv- 
ing Injury  from  the  operation  of  machinery; 

•  •  •  the  defendant  being  Informed  that 
he  was  unskilled  In  the  use  of  machinery, 
and  Ignorant  of  the  dangers  attending  Its 
operations."  That  the  defendant  had  a  plan- 
er, which  it  failed  to  provide  with  proper  ap- 
pliances to  insure  the  safety  of  Its  employes, 
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which  was  also  defective  and  out  of  repair, 
so  that  it  became  clogged,  and  that  the  de- 
fendant negligently  ordered  the  plaintiff  to 
assist  In  operating  aald  planer,  and  negli- 
gently failed  to  Inform  him  of  Its  defective 
and  dangerous  condition,  or  to  Instruct  him 
In  Its  use;  and  plaintiff,  being  Ignorant  there- 
of, and  of  the  dangers  attending  Its  opera- 
tion, and  knowing  If  he  refused  to  obey  he 
would  be  discharged,  began  work  at  said 
planer  when  ordered,  and,  his  right  hand  be- 
coming caught  In  the  machine,  all  the  fingers 
and  part  of  the  thumb  were  cut  off,  per- 
manently disabling  the  plaintiff.  This  is  the 
substance,  somewhat  condensed,  of  the  com- 
plaint J.  A.  Kiser,  the  plaintiff's  father,  tes- 
tified that  his  contract  was  that  his  son  was 
not  to  work  where  there  was  any  danger 
from  machinery,  and  that  his  son  was  mov- 
ed, without  his  knowledge  or  consent,  and  put 
to  work  In  the  cooper  shop,  where  his  fingers 
were  cut  off  by  the  knives  of  the  planer. 
William  KIser  testified  that  he  was  ordered 
by  Superintendent  Terry  to  make  32  barrels 
that  day,  and  asked  for  more  help,  and  two 
men  were  sent  him  and  commenced  work,— 
one  of  them,  the  plaintiff;  that  he  knew  the 
plaintiff  did  not  know  anything  about  the 
machine,  and  he  started  to  him,  to  show  blm 
about  the  machine,  but  the  plaintiff  was  cut 
before  he  got  there;  that  shavings  were 
piled  about  the  machine,  so  plaintiff  could 
not  have  seen  the  knives  if  he  had  known 
they  were  there;  that  he  had  been  trying  for 
several  days  to  get  the  shavings  moved  out 
of  the  way,  and  bad  told  Superintendent 
Terry  this  ought  to  be  done;  that  there  was 
a  protector  or  hood  over  the  knives  In  front, 
but  none  over  the  rear  knives,  and,  If  there 
had  been,. It  would  have  prevented  any  one 
getting  hurt;  that  the  shavings  cut  by  the 
front  knives  fall  over  the  under  knives;  that. 
If  this  machine  had  had  the  same  appliances 
that  are  on  other  planers,  he  knows  that  It 
would  not  have  clogged.  The  plaintiff  tes- 
tified that  he  had  been  working  at  the  drier; 
that  Terry  ordered  him  to  go  up  and  help 
in  the  barrel  factory;  that  he  was  Injured 
while  trying  to  get  the  shavings  out  of  the 
way  so  the  plank  would  come  through  the 
machine;  he  tried  to  knock  the  shavings 
away,  and  his  hand  was  cut  while  doing 
this;  that  he  had  no  instructions  prior  there- 
to about  operating  this  machine;  that  he 
could  not  see  the  knives  which  cut  his  hand, 
—the  shavings  being  in  the  way;  besides,  he 
could  not  see  them  without  getting  down 
and  looking;  that  there  was  a  rake  in.  the 
mill,  but  it  could  not  be  used  to  any  advan- 
tage because  the  shavings  were  piled  up.  W. 
H.  Sowers,  witness  for  the  defendant,  said 
on  cross-examination  that  he  did  not  see  the 
rake  there  that  morning;  It  may  have  been 
covered  np  in  the  shavings;  that  this  was  a 
dangerous  piece  of  machinery  for  an  inex- 
perienced man  to  work  at  without  instruc- 
tlons,  and  he  does  not  know  of  any  instruc- 
tions t>elng  given  to  the  plaintiff  as  to  this 


machine; .  that  the  accumulation  of  shavings 
would  have  something  to  do  with  preventing 
a  party  from  seeing  the  danger  of  the  ma- 
chine; that  the  evening  before  the  accident 
he  heard  William  KIser  tell  Terry  that  a 
good  many  shavings  bad  accumulated,  and 
he  would  like  to  have  them  removed;  that 
the  accumulation  of  shavings  Increased  the 
danger  of  all  who  came  aroimd  the  planer; 
that,  when  the  plaintiff  was  Injured,  the 
shavings  were  piled  up  all  around  the  planer 
two  or  three  feet  deep,  except  where  the 
feeder  and  off-bearer  stood,  some  four  feet 
away;  that  this  machine  was  not  one  with 
modem  appliances,  or  it  would  not  have  been 
necessary  to  rake  the  shavings  from  it;  that 
these  modern  appliances  take  away  the  shav- 
ings by  suction,  and  also  protect  the  hands 
from  exposure  to  the  knives;  that  such  mod- 
em appliances  have  been  in  use,  to  his 
knowledge,  six  or  eight  years;  that  the  plain- 
tiff, prior  to  the  evening  before,  had  neyer 
worked  in  the  shop.  This  was  in  cross-ex- 
amination of  one  of  the  defendant's  wit- 
nesses. There  was  other  evidence  for  the 
plaintiff,  and  evidence  in  contradiction  by 
the  defendant;  but,  on  a  motion  to  nonsuit. 
It  Is  only  necessary  to  consider  if  there  is 
any  evidence  tending  to  show  negligence. 
If  BO,  Its  weight  Is  for  the  jury. 

There  is  both  allegation  and  evidence,  as 
above  appears,  that  the  defendant  agreed 
that  the  plaintiff  would  not  be  put  to  work 
at  dangerous  machinery;  that  the  plaintiff, 
a  minor,  was  inexperienced  and  unaware  of 
the  danger  attendant  upon  a  planer  which 
the  defendant's  witness  says  was  a  danger- 
ous machine  for  an  inexperienced  workw, 
and  that  suddenly.  In  violation  of  the  con- 
tract, the  defendant's  superintendent  ordered 
the  plaintiff  to  work  at  said  machine,  with- 
out giving  him  any  instructions,  and  when 
the  machine  was  clogged  by  shavings,  con- 
cealing the  knives  underneath,  which  besides 
had  no  guards  upon  them;  that  the  machine 
was  unprovided  with  modem  appliances, 
which  the  defendant's  witness  stated  had 
been  in  use,  to  his  knowledge,  six  or  eight 
years,  and  which  he  says  would  have  pre- 
vented any  accumulation  of  shavings,  and 
have  also  protected  the  plaintiff's  hands. 
The  same  witness  further  said  he  saw  no 
rake  there  that  evening,  and  it  may  have 
been  covered  up  In  the  shavings,  which  were 
piled  up  two  or  three  feet  deep  all  around 
the  planer.  This  was  certainly  testimony 
tending  to  prove  negligence,  which  the  judge 
properly  submitted  to  the  Jury.  That  under 
these  circumstances,  not  seeing  the  knives 
underneath,  and  seeing  guards  on  the  knives 
above,  and  behig  wholly  uninstructed  as  to 
this  machine,  which  was  entirely  new  to 
him,  and  seeing  no  rake  around,  the  plain- 
tiff should  have  attempted  to  clear  the  shav- 
ings away  with  his  hands,- the  only  method 
he  knew,— does  not  present  such  a  state  of 
facts  that  the  court  can  declare,  as  a  matter 
of  law,  that  the  defendant's  allegation  of 
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contributory  negllgtoce  was  proved.  Con- 
tributory negligence  Is  an  affirmative  defense, 
and,  If  there  is  no  evidence,  tbe  Jury  must 
answer  It  "No."  Sims  v.  Lindsay,  122  N.  O. 
678,  30  S.  E.  19.  Here,  there  being  conflict- 
ing evidence,  the  Jury  answered  that  issue 
"No,"  and  the  first  issue  "Yes."  and,  If  there 
was  any  error  In  such  responses.  It  was  not 
an  error  of  law,  but  an  error  of  fact,  and 
hence  not  reviewable  on  appeal.  In  Turner 
V.  Lumber  Co.,  119  N.  C,  at  p.  399,  26  S.  E. 
25,  this  court  said:  "If  the  plalntltT  was  In- 
experienced In  tbe  use  of  machinery,  and  the 
knives  were  so  arranged  as  to  make  them  a 
bidden  danger,— such  a  danger  as  not  to  be 
obvious  to  inspection,— then,  if  the  defend- 
ant, by  the  use  of  ordinary  care,  could  have 
foreseen  the  happening  of  the  accident,  it  be- 
came Its  duty  either  to  provide  an  adequate 
protection  against  the  knives,  or  to  give  the 
plaintiff  prefer  warning  of  the  danger." 
Here  it  did  neither.  Among  many  similar 
cases  that  can  be  cited  are  Myers  v.  Lumber 
Co.,  129  N.  O.  252,  39  8.  B.  960,  where  shav- 
ings were  allowed  to  accumulate,  and  tbe 
plaintiff  slipped  and  fell  against  a  saw  run- 
ning naked,  without  a  guard;  also  Dorsett  v. 
Mnnnfacturing  Co.  (at  this  term)  42  S.  B. 
612,  in  which  the  plaintiff  was  caught  in  cog- 
wheels revolving  near  him.  In  Jt)oth  these 
caaes,  and  many  others  similar,  it  was  held 
that  the  question  of  negligence  was  for  the 
Jury.  This  is  a  far  stronger  case,  for  in 
neither  of  the  above  two  cases  was  the  plain- 
tiff young  and  Inexperienced,  or  put  to  work 
at  a  dangerous  machine  without  instructions, 
and  contrary  to  his  father's  contract,  which 
was  thai  he  shonid  not  be  exposed  to  such 
risks. 

The  other  exceptions  are  without  merit, 
and  require  no  discussion. 

DOUGLAS,  J.,  concurs  in  dissenting  opinion. 

(131  N.  C.  BC9) 

ET.MOEH   V.   SEABOARD   AIR  UNB  BY. 

CO. 

(Supreme  Oonrt  of  North  Carolina.     Dec.  18, 

1902.) 

CODPLINO  CARS— DEFECTIVE  COUPLERS— CON- 
TRIBUTORY NEGLIGENCE. 

1.  A  self-coopler  was  defective,  in  that  a  link 
was  missing.  A  brakeman  opened  the  lip  of 
the  coupler,  which  restored  it  to  its  nsefulness, 
and  then,  jnst  as  the  cars  were  coming  togeth- 
er, kicked  the  bnmper  of  the  approaching  car, 
which  had  a  lateral  play,  and  was  not  m  the 
center,  and  which  he  testified  he  had  to  kick 
to  make  the  coupling.  Held,,  that  the  injury  to 
his  foot,  crashed  between  the  couplers,  was  not 
caused  by  a  defective  coupler,  but  by  his  con- 
tribntory  negligence. 

Clark  and  Douglas,  JJ.,  dissenting. 

On  rehearing.    Granted,  and  new  trial  al- 
lowed. 
For  tonaer  report,  see  41  S.  B.  786. 

Allen  &  Dortch  and  Isaac  F.  Dortch,  for 
plaintiff.  Day  &  Bell,  J.  B.  Batcbelor,  T. 
B.  Womack,  and  Shepherd  &  Shepherd,  for 
petition^-. 


MONTGOMERY,  J.  The  plaintiff's  own 
testimony  upon  the  question  of  the  defend- 
ant's negligence  is  not  consistent,  it  seems  to 
us,  with  the  allegations  of  the  complaint; 
and  It  also  seems  to  us  that  bis  honor,  in  the 
charge,  had  some  difficulty  in  understanding 
what  the  contention  of  the  plaintiff  was  as 
to  the  proximate  cause  of  the  plaintiff's  hurt 
In  the  complaint,  as  it  was  first  drawn  and 
filed,  the  plaintiff  alleged  that  the  defend- 
ant was  in  September,  1900,  operating  a  train 
of  cars  on  Its  line  of  railway  between  ■Wil- 
mington and  Hamlet  with  the  couplers  on 
the  train  of  cars  out  of  repair  and  defective 
"to  such  an  extent  that  the  cars  in  said  train 
and  other  cars  belonging  to  the  defendant 
at  Clarkton,  which  were  to  be  made  a  part 
of  said  train,  could  not  be  coupled  without 
going  between  said  cars;  that  on  that  date 
there  were  four  cars  upon  the  side  ti'ack  at 
Clarkton,  and  as  the  train  approached  that 
place  It  was  uncoupled,  leaving  the  cab  on 
the  main  track  below  the  beginning  of  the 
side  track,  the  balance  of  the  cars  being  car- 
ried along  the  main  track  to  a  place  above 
the  other  end  of  the  side  tracli."  The  remain- 
ing portion  of  the  complaint  was  as  follows: 
"(3)  That  plaintiff  was  ordered  by  the  con- 
ductor in  charge  of  said  train,  whose  orders 
the  plaintiff  was  bound  to  obey,  to  remain 
near  the  cars  on  the  main  track  below  said 
Bide  track,  for  the  purpose  of  coupling  those 
cars  to  the  cars  upon  the  side  track;  and  the 
said  cars  upon  the  side  track  were  put  in  mo- 
tion by  defendant,  and  were  negligently  per- 
mitted to  roll  very  rapidly  by  means  of  what 
Is  known  as  'kicking'  cars  along  said  side 
track  and  on  the  main  track,  and  negligently 
and  violently  to  come  in  contact  with  the 
cars  on  the  main  track,  where  the  plaintiff 
was.  (4)  That  at  the  said  time  and  place  the 
defendant  negllgentiy  permitted  the  coupler 
attached  to  the  cars  on  said  side  track  to  re- 
main out  of  repair,  so  that  tbe  Up  was  closed, 
which  made  It  necessary  for  plaintiff  to  go 
between  said  cars  in  order  to  couple  the 
same.  (5)  That  on  said  day,  at  said  town  of 
Clarkton,  while  the  plaintiff  was  endeavor- 
ing to  perform  the  order  of  said  conductor 
and  while  he  was  coupling  said  cars,  he  was 
greaOy  injured  and  damaged  by  reason  of 
the  negligence  of  defendant  as  herein  set 
forth,  and  by  other  acts  of  negligence.  His 
foot  was  crushed  to  such  an  extent  that  his 
big  toe  and  a  part  of  bis  fdot  had  to  be  am- 
putated. He  suffered  great  physical  and 
mental  pain  and  anguish,  and  was  compelled 
to  incur  great  expense,  was  disabled  from 
work,  and  has  been  permanently  Injured,  to 
his  great  damage  $10,000."  The  complaint 
was  afterwards  amended,  the  amendment 
consisting  of  the  allegation  that  the  con- 
ductor well  knew  that  the  order  to  couple 
the  cars  could  not  be  performed  without  go- 
ing between  them  on  account  of  the  condi- 
tion of  the  cars,  and  the  further  allegation 
that  the  plaintiff  was  In  no  fault  on  his  part. 
It  Is  to  be  seen  from  tbe  complaint,  then. 
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that  the  allegation  as  to  defective  couploB 
on  the  train  before  It  tras  uncoupled  at  the 
Biding  wa8  a  general  allegation,  bearing  no 
more  particularly  on  the  cab  than  on  any  of 
the  freight  cars  which  composed  the  train; 
while  It  appears  from  the  fourth  allegation 
of  the  complaint  that  the  coupler  attached  to 
the  car  on  the  side  track,  which  car  was  to 
be  shored  back  and  coupled  with  the  cab,  was 
the  particular  car  equipped  with  the  defective 
coupler.  And  yet  on  the  trial  that  particular 
car  and  coupler  disappeared  practically  from 
the  case,  and  the  plaintiff's  whole  testimony 
was  In  respect  to  an  alleged  defect  in  the 
coupler  on  the  cab. 

It  is  stated  in  the  case  on  appeal  that  all 
of  the  evidence  was  sent  up,  and,  after  a 
careful  perusal  of  It,  It  seems  evident  from 
'the  plaintiff's  testimony  (and  that  without 
being  confused  by  the  cross-examination) 
that  he  was  uncertain  where  to  6x  the  neg- 
llgence  of  the  defendant;  1.  e.,  whether  his 
hurt  was  caused  from  tiTlng  to  remedy  the 
defective  coupler  on  the  cab,  or  that  on  the 
freight  car,  or  both.  By  the  amendment  of 
the  complaint  he  alleged  In  a  general  way 
that  the  conductor  knew  that  the  coupling 
could  not  be  made  without  going  between  the 
cars  on  account  of  the  condition  of  the  cars. 
He  did  not  allege  that  the  conductor  knew 
that  there  was  any  defect  In  the  coupler  on 
the  cab,  or  In  that  on  the  particular  freight  car 
which  was  to  be  attached  to  the  cab.  On  his 
examination  as  a  witness,  however,  he  said 
that  Capt  Byrd,  the  conductor,  knew  that  the 
coupler  on  the  cab  was  out  of  fix  to  the  ex- 
tent that  the  link  or  chain  was  gone— miss- 
ing. The  coupler  was  a  standard  automatic 
coupler,  snch  a  one  as  is  required  by  law  to 
be  attached  to  cars;  and  the  only  defect  In 
the  one  on  the  cab  was  the  missing  link;  and, 
as  we  have  seen,  the  plaintiff  said  that  the 
conductor  knew  that  link  was  missing  when 
he  ordered  the  plaintiff  to  go  to  the  cab  and 
make  the  coupling  when  the  cars  on  the  sid- 
ing should  be  pushed  back  against  it  The 
only  effect  of  the  missing  link  was  that  It 
rendered  It  necessary,  in  order  to  produce  a 
coupling  of  the  cars,  that  the  Up  of  the 
coupler  should  be  opened  by  the  hand;  and 
as  the  plaintiff  testified  that  be  was  ordered 
to  make  the  coupling,  and  that  the  conductor 
knew  that  the  link  was  missing,  let  us  as- 
sume that  he  was  authorized  under  the  order 
to  go  to  the  car  and  open  the  Up.  He  did 
that,  and  when  It  was  done  the  coupler  was 
In  as  good  condition  for  coupling  as  if  the 
link  had  not  been  missing  In  the  first  place. 
That  Is  to  be  emphasized,  for  there  is  no  evi- 
dence, not  even  in  the  plaintiff's  own  testi- 
mony, to  the  effect  that  the  coupler  had  any 
other  defect  about  It.  We  know  he  said  that 
the  bumper  was  turned  towards  him,  and 
was  not  In  the  center,  and  that  he  bad  to  kick 
It  to  get  it  into  the  center  to  make  the  coup- 
ling with  the  approaching  freight  car;  but 
all  that  is  mere  opinion  evidence.  The  fact 
stin  remained  that  there  was  no  other  de- 


fect except  the  missing  link.  This  court,  to 
Greenlee  v.  Railway  Ck>.,  122  N.  0.  977,  30  S. 
B.  115,  decided  that  It  was  the  duty  of  raU- 
road  companies  In  this  state  to  equip  their 
cars  with  self-couplers,  and  by  act  of  con- 
gress all  cars  that  are  operated  In  interstate 
commerce  are  required  to  be  so  equipped; 
and  It  would  seem  to  almost  border  on  the 
absurd  for  this  court  to  say  that  we  can 
have  no  common  knowledge  of  what  a  self- 
coupler  is,  or  that  we  will  receive  as  evi- 
dence that  a  self -coupler  is  defective  simply 
because  the  bumper  is  not  exactly  in  the 
center.  We  know  it  must  be  to  some  extent 
movable  so  as  to  adjust  it  to  curves  of  the 
track,  and  no  greater  mobUity  was  shown 
by  the  plaintiff  than  that  When  the  plain- 
tiff, therefore,  had  opened  the  Up  of  the  coup- 
ler on  the  cab  In  the  manner  described  by 
himself,  he  had  discharged  the  order  which 
had  been  given  him  by  the  conductor.  (The 
conductor  testified  that  he  gave  him  no  such 
order,  and  that  the  coupler  was  in  good  condi- 
tion.) But  the  plaintiff  said  that,  after  he 
had  discharged  his  duty,— that  is,  after  he 
had  opened  the  Up  of  the  coupler,— be  looked 
up  the  side  track,  and  saw  the  cars  coming 
rapidly,  and  noticed  that  the  coupler  on  the 
cab  was  not  In  the  center,  and,  to  carry  out 
the  order'  of  the  conductor  to  make  the 
coupling,  he  kicked  at  the  bumper  on  the  cab 
to  get  it  in  the  center,  and  his  foot  was  In- 
stantly caught  between  the  couplers  on  the 
two  cars,  and  badly  crushed.  We  are  not 
aisposed  to  modify  In  the  least  the  decision 
made  in  Greenlee  v.  RaUway  Co.,  122  N.  G. 
977,  30  S.  E.  115,  In  which  we  decided  that 
the  railroad  companies  in  this  state  should 
equip  both  their  passenger  and  freight  cars 
with  self-couplers,  and  we  are  of  the  opinion 
that  a  neglectful  faUure  to  keep  the  couplers 
In  proper  condition  and  repair  would  be  as 
culpable  as  If  the  cars  had  never  been  so 
equipped.  But  as  we  have  said,  in  the  case 
before  us  the  plaintiff  was  not  hurt  by  the 
failure  of  the  company  to  have  a  self-coupler 
on  the  car,  or  for  a  failure  to  keep  It  in  re- 
pair. The  plaintifl:,  when  he  opened  the 
lip  of  the  coupler,  had  restored  it  to  Its  fuU 
usefulness,  and  In  his  kicking  the  bumper 
afterwards,  when  he  saw  the  freight  cars 
rapidly  approaching  him,  and,  indeed,  so  near 
to  him  as  to  be  right  upon  him,  for  his  foot 
was  caught  before  he  could  get  it  down,  he 
violated  a  rule  of  the  company  which  he 
knew  of,  and  which  rule  put  the  blame  on 
himself.  That  he  contributed  to  his  own  In- 
Jury  is  too  clear  to  admit  of  doubt  from  his 
own  testimony.  According  to  the  plaintiffs 
evidence,  the  order  was  given  by  the  con- 
ductor, not  upon  a  certain  emergency,  with* 
out  the  opportunity  of  refiectlon,  and  obedi- 
ence was  a  choice  of  two  dangers. 

The  petition  to  rehear  is  allowed,  and  there 
must  be  a  new  trial.    Petition  allowed. 

FURCHES,  C.  J.  (concurrhig).     I  did  not 
hear  this  case  argued.    The  first  I  knew  of  It 
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'waa  In  conference,  -when  I  was  told  that  the 
court  was  evenly  divided,  and  the  case  was 
stated  to  me.  As  I  understand  from  this 
statement,  the  point  of  diCFerence  was  as  to 
whether  tiie  case  fell  nnder  the  decisions  of 
Greenlee  and  -  Troxler,  as  the  road  had  pro- 
vided Itself  with  automatic  couplers,  when  I 
said  I  thought  it  did,  and  gave  my  vote  In 
favor  of  the  plaintiff,  and  the  opinion  whs  in 
that  way  based  on  Greenlee  and  Troxler. 
And  I  am  still  of  the  opinion  I  then  express- 
ed, that.  If  the  defendant  had  allowed  its 
coupler  to  remain  broken  four  or  five  months 
without  repairing  the  breach.  It  was  the 
same  in  effect  as  If  it  had  not  supplied  itself 
with  the  automatic  coupler.  And  in  concur- 
ring in  the  opinion  of  the  court  it  must  not 
be  understood  that  I  do  not  sustain  Greenlee 
and  Troxler  and  the  other  opinions  cited  for 
the  plaintiff  sustaining  the  doctrine  announ- 
ced in  those  cases,  for  I  do.  But  being  ap- 
plied to  for  a  rehearing,  I  examined  the  case 
more  thoroughly  than  I  had  done,  in  connec- 
tion with  the  model  of  two  cars  with  auto- 
matic couplers,  and  came  to  the  conclusion 
that  the  plaintiff's  injury  was  not  caused  by 
the  defect  in  the  coupler,  but  was  one  of 
those  unfortunate  accidents  that  always  have 
happened,  and  always  will  happen,  to  those 
engaged  In  such  dangerous  work  as  railroad- 
ing. It  would  be  liard  for  me  to  describe  this 
coupler  to  one  who  oas  not  seen  and  examin- 
ed one.  But  it  consists  of  what  are  called 
"Knucks"  on  each  end  of  the  car,  which  open 
and  shut,  something  like  a  man's  hand;  and, 
to  effect  the  coupling,  one  or  both  of  these 
must  be  open  when  the  Impact  of  the  cars 
takes  place,  and  the  Jar  caused  by  this  im- 
pact causes  the  hands  or  knucks  to  close. 
And  the  bolt  spoken  of  is  a  small  key  or  pin, 
which  falls  when  the  knucks  are  closed,  and 
prevents  them  from  opening  until  this  pin  or 
key  Is  raised.  The  wire  spoken  of  as  being 
broken  attaches  to  this  pin  at  one  end  and  a 
crank  at  the  other  end.  This  pin  can  only  be 
raised  by  the  hand  when  this  chain  is  brokea 
But  raising  the  pin  with  the  chain  and 
crank  or  with  the  hand  does  not  open  the 
knucks.  This  can  only  be  done  with  the 
hand,  and  necessitates  the  party  opening 
them  to  go  between  the  cars,  whether  the  pin 
is  raised  with  the  chain  and  crank  or  with 
the  band.  In  this  case  It  appears  from  the 
evidence  that  the  plaintiff  bad  raised  the  pin 
with  his  hand,  and  was  out  of  danger,  and 
would  not  have  been  hiut,  but  for  the  fact 
that  he  discovered,  on  the  approach  of  the 
car  which  was  to  cause  the  impact  and 
which  was  to  be  coupled  with  the  caboose, 
that  the  drawhead  to  which  the  automatic 
conpler  was  attached  was  not  in  the  center 
of  the  car,  and  he  kicked  it  to  put  It  In  the 
center,  so  as  to  strike  the  drawhead  of  the 
caboose,  and  In  doing  this  his  foot  waa 
caught,  and  he  was  injured.  The  plaintiff 
testified:  "I  took  my  fingers  to  pull  up  the 
draw  pin  to  open  the  lip  of  the  coupler,  and 
when  I  had  foond  that  the  bumper  on  the 


drawhead  was  towards  me,  and  I  saw  It  was 
not  in  the  center,  I  looked  at  the  other  cars. 
and  saw  that  the  bumper  on  them  was  not 
open,  but  was  closed.  If  they  had  been 
open,  I  would  have  opened  the  lip  and  stood 
outside,  and  it  would  have  made  its  own 
coupling.  I  saw  how  the  situation  was,  and 
I  had  to  push  my  foot  down  and  push  this 
bumper  In  the  center.".  In  order  to  allow  for 
the  curves  In  the  road,  It  is  necessary  to  al- 
low the  drawheads,  or  "bumpers,"  as  they 
seem  to  be  called  by  the  plaintiff,  to  have  a 
small  lateral  play.  And  when  they  are  un- 
coupled on  a  curve  they  are  sometimes  left 
standing  out  of  the  center.  This  cannot  be 
prevented.  But  it  is  utterly  Impossible  for  a 
man  to  raise  this  pin  with  his  foot  by  kick- 
ing or  otherwise.  And,  while  I  agree  to  the 
doctrine  in  the  Greenlee  Case  and  In  the 
Troxler  Case,  as  I  understand  them,  I  can- 
not agree  that  they  apply  to  the  facts  In  this 
case.  I  agree  that  the  defendant  was  guilty 
of  negligence  In  allowing  this  chain  to  re- 
main out  of  repair  for  so  long  a  time.  But 
this  does  not  entitle  the  plaintiff  to  recover, 
unless  it  caused  the  Injury.  Negligence  alone 
does  not  give  a  right  of  action.  The  negli- 
gence complained  of  must  be  the  cause  of  the 
injury.  I  never  supposed  that  It  would  bo 
contended  that  the  Cases  of  Greenlee  and 
Troxler  would  entitle  an  employ^  of  a  rail- 
road company  to  recover  damages  for  any 
injury  he  might  recover  from  the  company 
while  in  its  employment,  whether  the  defec- 
tive coupler  had  anything  to  do  with  the  in- 
Jury  or  not  It  seems  to  me  that  it  might  as 
well  be  held  that.  If  the  plaintiff  had  been 
lying  on  top  of  the  car  asleep,  and  the  Jar 
of  the  Impact  had  caused  him  to  fall  off  and 
break  his  leg,  he  might  recover  because  the 
coupler  was  out  of  fix,  as  to  hold  that  the 
plaintiff  can  recdver  for  the  injury  in  this 
case,  when  the  defective  coupler  had  noth- 
ing at  all  to  do  with  the  injury.  I  am  com- 
pelled to  treat  this  matter  coolly,  in  the  dis- 
charge of  my  duty,  as  I  understand  it,  with- 
out any  effort  to  create  sensation  or  alarm, 
and  without  conflicting  with  the  Cases  of 
Greenlee  and  Troxler.  In  my  opinion,  the 
petition  ought  to  be  allowed. 

CLARK,  J.  (dissenting).  This  is  a  petition 
to  rehear  the  decision  in  this  case.  130  N. 
C.  506,  41  S.  B.  780.  No  fact  is  shown  to 
have  been  overlooked,  nor  any  direct  au- 
thority, and  upon  examination  of  the  briefs  on 
the  former  trial  it  will  be  seen  that  the  peti- 
tion simply  presents  the  same  points  for  re- 
argument  In  Dupree  v.  Insurance  Co.,  93 
N.  C.  239,  Smith,  C.  J.,  quoting  Chief  Justice 
Pearson  in  Watson  r.  Dodd,  72  N.  C.  240,  says: 
"No  case  ought  to  be  reheard  upon  a  petltton 
to  rehear,  unless  it  was  decided  hastily,  and 
some  material  point  was  overlooked,  or  some 
direct  authority  was  not  called  to  the  atten- 
tion of  the  court."  This  has  been  often  quot- 
ed with  approval,  among  other  instances  by 
Forches,  J.,  in  Capehart  t.  Burrus,  124  N. 
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C.  50,  32  S.  H  378.  The  amended  complalDt 
alleges  that  "the  defendant  was  operating  a 
train  of  cars"  at  the  time  and  place  of  the  in- 
Jury  to  the  plaintiff,  on  which  then,  "and  for 
a  long  time  prior  thereto.  It  negligently  per- 
mitted the  couplers  to  be  out  of  repair  and  de- 
fective to  such  an  extent  that  the  cars  in 
said  train  and  other  cars  belonging  to  the  de- 
fendant at  Clarkton,  which  were  to  be  made 
part  of  said  train,  could  not  be  coupled  with- 
out going  between  the  cars."  Is  not  this  a 
clear  allegation  of  negligence,  and  of  a  viola- 
Uon  of  the  United  States  act  of  1893  [U.  S. 
Comp.  St  1901,  p.  3174]?  The  complaint  fur- 
ther alleges  that,  the  train  being  uncoupled, 
and  a  part  left  below  the  beginning  of  the 
switch  and  a  part  above  it  (both  on  the  main 
line),  "the  plaintiff  was  ordered  by  the  con- 
ductor in  charge  of  said  train,  whose  orders 
the  plaintiff  was  bound  to  obey,  to  remain 
near  the  cars  on  the  main  track  below  said 
side  track,  for  the  purpose  of  coupling  those 
cars  to  the  cars  upon  the  side  ti'ack,  which  or- 
der the  said  conductor  well  knew  could  not  be 
performed  without  going  between  said  cars  on 
accoimt  of  the  condition  of  the  cars,  and  the 
said  cars  were  negligently  permitted  to  roll 
very  rapidly  by  means  of  what  is  known  as 
•kicking  cars'  along  said  side  track  and  onto 
the  main  track,  and  negligently  and  violent- 
ly came  In  contact  with  cars  where  plaintiff 
was";  that,  by  reason  of  the  defendant  hav- 
ing "negligently  permitted  the  coupler  attach- 
ed to  the  cars  on  said  side  track  to  remain  out 
of  repair,"  the  lip  was  closed,  "which  made  it 
necessary  for  the  plaintiff  to  go  between  said 
cars  in  order  to  couple  the  same,"  and  that 
"while  plaintiff  was  endeavoring  to  perform 
the  order  of  said  conductor,  and  while  coup- 
ling said  cars,  and  without  fault  on  his  part, 
he  was  greatly  injured  and  damaged  by  rea- 
son of  the  negligence  of  the  defendant  as 
herein  set  forth,"  etc.  Here  the  allegation  is 
explicit  of  negligence  in  permitting  couplers  to 
be  and  remain  out  of  repair  both  on  the  train 
on  the  main  line  and  on  cars  on  the  side  track, 
which  were  kicked  back,  and  that  they  could 
not  be  coupled  without  going  In  between  the 
cars;  also  negligence  In  violently  kicking 
them  back,  and  in  the  conductor  ordering  the 
plaintiff  to  make  the  connection,  "which  order 
the  conductor  well  knew  could  not  be  per- 
formed without  going  between  said  cars,"  on 
account  of  the  defective  couplers.  There  was 
evidence  tending  to  prove  each  and  every  al- 
legation above  stated,  and  the  Jury,  which,  un- 
der the  constitution  and  laws,  is  guarantied  to 
every  litigant,  no  matter  how  humble,  as  the 
sole  tribunal  which  may  determine  Issues  of 
fact,  has  sustained  the  charges,  and  the  Jury 
were  unanimous,  as  the  law  requires  of  the 
triers  of  fact  And  the  parties,  In  order  to 
secure  triers  of  fact  to  which  neither  aide 
could  have  any  legal  objection,  had  been  al- 
lowed such  challenges  as  were  proper,  for 
there  Is  no  exception  on  that  ground.  Had 
there  been,  notwithstanding,  any  ground  to 
believe  that   the   verdict   was   against   the 


weight  of  the  evidence,  or  to  suspect  that  jus- 
tice had  not  been  done  for  any  other  reason, 
the  trial  Judge,  who  heard  the  evidence,  and 
knew  all  the  incidents  of  the  trial,  had  full  au- 
thority to  set  the  verdict  aside.  Bird  v.  Brad- 
bum  (at  this  term)  42  8.  K.  936!  His  refusal 
to  do  so  chnnot  be  reviewed  by  us.  ,We,  who 
did  not  hear  or  see  the  witnesses,  cannot  pos- 
sibly be  more  competent  than  the  Jury  and  the 
trial  Judge  to  determine  from  the  Imperfect 
transmittal  of  the  evidence  on  paper,  without 
tone  or  emphasis,  as  to  the  weight  to  be  giv- 
en to  the  respective  parts  thereof.  There  was 
evidence  that  "the  coupler  had  been  out  of 
fix  three  months;  that  the  conductor  knew  It; 
that  the  link  was  gone;  that  with  that  link 
gone  the  cars  will  not  couple,  to  save  your 
life,  without  using  some  means  to  open  the 
thing;  that.  In  the  condition  that  coupler  was 
In,  it  was  not  possible  to  couple  without  tak- 
ing hold  with  hand  or  foot"  All  these  sen- 
tences are  quoted  from  the  evidence  in  the 
record.  And,  further,  It  Is  stated  in  the  evi- 
dence sent  up:  "The  coupler  was  broken-  It 
was  an  automatic  coupler.  The  link  that 
pulls  up  the  draw  pin  was  out,  so  you  could 
not  use  this  coupler  without  the  use  of  the 
foot  or  something;"  and,  further,  "you  can- 
not couple  if  the  draw  pin  won't  work."  Even 
the  superintendent  of  the  defendant  says,  "If 
the  statement  made  by  the  young  man  Is  true, 
and  the  chains  were  gone.  It  would  be  neces- 
sary for  him  to  go  in  and  lift  it  up."  It  has 
been  suggested  that  the  absence  of  the  link 
was  not  a  very  material  fact,  but  the  evidence 
by  which  a  Jury  must  reach  its  conclusions 
according  to  the  weight  they  may  give  it  con- 
tains this:  "Question.  Does  that  link  have 
anything  to  do  with  the  coupling?  Ans.  Tea, 
sir.  You  cannot  couple  If  the  draw  pin  won't 
work."  Again:  "Question.  Why  did  you  not 
have  time  to  go  and  see  to  them  while  they 
were  standing  still?  Ans.  The  cars  were 
rolling  when  the  captain  instructed  me  to 
go  couple  them."  The  conductor  says,  "The 
cars  started,  and  had  cleared  the  switch,  when 
I  started  down  to  the  depot;"  and  the  plain- 
tllTs  evidence  Is:  "Question.  Where  were  you 
when  the  cars  commenced  moving?  Ans.  I 
was  standing  there  by  Captain  Bvrd,  and  he 
said,  'Son,  you  run  up  and  couple  those  cars, 
while  I  run  up  to  the  warehouse  to  get  or- 
ders.' "  To  order  the  plaintiff  to  go  in  to 
make  the  coupling,  especially  when  the  cars 
were  moving,  was  of  Itself  negligence,  even 
before  automatic  couplers  were  required  (Ma- 
son V.  Railroad  Co.  [1802]  111  N.  O.  482.  16 
S.  E.  G98,  18  L.  R.  A.  845,  32  Am.  St  Rep. 
81-1);  and  It  Is  doubly  so  now,  when,  as  here, 
there  is  evidence  In  the  record  that  the  con- 
ductor knew  that  the  coupler  was  out  of  or- 
der, and  well  knew  that  the  coupling  in  that 
condition  could  not  be  made  without  going 
In  between  the  cars. 

Aside  from  the  negligence  of  the  conductor 
in  giving  such  ordw,  the  permitting  the  coup- 
Iws  to  remain  out  of  order  more  than  three 
months  was  Itself  a  violation  of  the  federal 
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statute  (Act  March  2,  1888,  27  Stat  681  [TT. 
S.  Comp.  St.  1901,  p.  3174] ),  and  negligence. 
In  a  remarkably  well  considered  case  In  the 
United  States  circalt  court  for  Iowa,  Voelker 
r.  Railroad  Oo.  (C.  0.)  116  Fed.  867,-declded 
just  after  the  opinion  In  this  case  was  filed, 
In  June  last,— Shiras,  X,  holds  that  "a  carrier, 
by  permitting  couplers,  originally  sufficient, 
to  become  worn  out  and  inoperative,  is  within 
the  prohibition  at  the  act  of  congress  of  March 
2,  1893,  against  using  cars  in  Interstate  com- 
merce not  equipped  with  couplers  coupling  au- 
tomatically." Also  he  says  that  the  company 
was  liable  where,  the  coupler  being  out  of  or- 
der, the  employe  "undertook  to  fix  It  so  the 
coupling  might  be  made,  and  while  so  enga- 
ged he  was  caught  between  the  cars,  and  re- 
ceived Injuries'  causing  his  death."  This  is 
"on  all  fours"  except  that  here  the  negligence 
of  the  defendant  crippled  their  man,  but  did 
not  kill  him.  In  that  case,  as  In  this,  the  de- 
fendant urged  that  it  was  error  to  permit 
the  Jury  to  determine  that  the  "condition  of 
the  coupler  was  the  proximate  cause  of  the 
injury."  Judge  Shiras  overruled  the  objec- 
tion, and  makes  the  following  pertinent  rul- 
ing, without  which  the  statute  would  become 
a  delusion,  and  cease  to  be  any  protection  to 
the  hundreds  of  thousands  of  laboring  men 
whose  lives  and  limbs  were  for  so  many  long 
years  exposed  to  needless  peril  for  the  lack 
of  such  statute.    He  says: 

"The  ttatutory  requirement  with  respect  to 
equipping  ears  u>iih  automatio  eoupleri  wot  en- 
acted in  order  to  protect  railxDay  employii,  M 
far  as  possible,  from  the  risks  incurred  wken 
engaged  in  coupling  and  unoovpltnir  cars.  If  a 
railKoif  uses  in  its  husiness  ears  which  do  not 
conform  to  the  statutory  requirements,  either 
because  they  never  were  equipped  with  auto- 
matic couplers,  or  because  the  company,  through 
negligence,  has  permitted  the  couplers,  originally 
sufflcient,  to  become  worn  out  and  inoperative, 
then  the  company  is  certainly  not  performing 
the  duty  and  obligation  imposed  upon  it  by  the 
statute,  and  is  clearly,  therefore,  chargeable  with 
negligence  in  thus  using  on  improperly  equipped 
car;  and  the  company  is  bound  to  know  that, 
if  it  calls  upon  one  of  its  employis  to  make  a 
coupling  with  a  coupler  so  defective  and  inop- 
erative that  it  will  not  couple  by  impact,  and 
that  to  make  the  coupling  the  employs  must  sub- 
ject himself  to  all  the  risks  and  dangers  that 
inhered  in  the  old  and  damgerous  Vnh  and  pin 
method  of  coupling,  it  is  sub)eoting  iitoh  employi 
to  the  very  risk  and  danger  which  it  is  the  pur- 
pose of  the  statute  to  protect  him  against,  so 
far  as  that  is  reasonably  possible.  Subjeoting 
an  employs  to  risk  to  life  and  limb  by  calling 
upon  him  to  use  appliances  which  have  become 
defective  and  inoperative  through  the  failure  to 
use  proper  care  on  the  part  of  the  master  is  cer- 
tainly negligence,  which  wili  become  actionable 
if  injury  results  therefrom  to  the  employi,  and 
liability  therefor  cannot  be  avoided  by  the  plea 
that,  if  the  company  was  thus  guilty  of  action- 
able negligence  in  this  particular,  it  cannot  be 
held  responsible  therefor  because  it  was  guilty 
of  another  act  of  negligence  which  aided  in 
causing  the  acciderti.  This  accident  happened 
42  S.E.-63 


because  Voelker,  <•>  the  performance  of  his  dutg, 
tCM  called  upon  to  place  his  person  in  a  posi- 
tion  where  he  might  he  caught  between  the  oars 
he  was  empected  to  couple  together.  Be  was  re- 
quired to  place  himself  in  this  dangerous  posi, 
tion  because  of  the  negligent  failure  of  the  com- 
pany to  have  upon  the  oar  a  coupler  in  proper 
and  operative  condition,  and  certainly  this  neg- 
Ugent  failure  of  the  company  was  the  proximate 
cause  of  the  accident." 

This  is  practically  the  same  ruling  which 
this  was  the  pioneer  court  to  make  In  Green- 
lee y.  Railway  Co.  (May  26,  1898)  122  N.  C. 
977,  80  &  E.  113,  and  which  has  been  reit- 
erated in  Troxler  v.  Railway  C!o.,  124  N.  C. 
189,  32  S.  E.  550,  44  L.  R.  A.  313,  70  Am. 
St  Rep.  580,  and  so  many  cases  since,  dovrn 
to  and  including  Fleming  v.  Railway  Co.  (at 
this  term)  42  8.  E.  905.  Those  cases  prac- 
tically settle  also  the  issue  of  contributory 
negligence,  for,  as  the  Injury  would  not  have 
happened,  and  the  plaintiff  would  not  have 
had  to  go  between  the  cars  at  all,  if  the 
couplers  had  been  In  proper  condition,  it  is 
immaterial  whether  be  went  in  negligently 
or  not  .for  the  negligence  of  the  defendant 
In  not  having  couplers,  and  in  good  work- 
ing order,  was  the  proxhnate  cause.  Voel- 
ker v.  Railroad  Co.,  supra.  In  Harden  v. 
Railroad  0>.,  128  N.  a  355.  40  S.  B.  184,  the 
court  affirmed  the  judge  below,  who  had 
charged  (quoting  from  Greenlee's  Case)  as 
follows:  "If  you  find  that  the  freight  train 
was  not  fully  provided  with  modern  self- 
acting  couplers,  and  that  the  plaintiff  would 
not  have  been  injured  had  the  cars  been  so 
provided,  you  will  find  the  first  issue  'Yes,' 
and  the  second  issue  "No.' "  This  ruling  has 
just  been  reiterated  in  Fleming  v.  Railway 
Co.   (at  this  term)  42  S.  B.  905. 

There  was  some  conflicting  evidence,  but 
that  was  the  province  of  the  Jury.  The 
plaintiff's  testimony,  above  referred  to,  is 
that  If  the  coupler  bad  been  in  good  condi- 
tion, he  would  not  have  had  to  go  in  between 
the  cars,  nor  to  kick  the  bumper;  and  he  Is 
corroborated  by  the  superintendent  of  the 
defendant  company,  who  says.  If  the  coupler 
was  In  the  condition  the  plaintiff  testified.  It 
was  "necessary  for  him  to  go  in  and  lift  It 
up."  Whether  his  manner  of  "lifting  It  up" 
was  negligent  or  not  Is  Immaterial  In  view 
of  our  uniform  decisions  from  Greenlee's 
Case  down  to  Fleming  y.  Railway  Co.  (at 
this  term)  42  S.  E.  905,  that  the  proximate 
cause— 4he  causa  causans— Is  the  negligence 
of  the  railroad  company  in  not  complying 
with  the  law,  which  requires  that  it  shall 
have  automatic  coupling  apparatus,  which 
will  not  require  an  employ^  to  go  In  be- 
tween the  cars  at  all.  The  plaintiff  could 
not  assume  a  risk  which  the  law  forbids  the 
railroad  company  to  Impose  upon  him.  Be- 
sides, assumption  of  risk  does  not  apply  to 
railway  employes  in  this  state  since  the  act 
which  Is  printed  as  chapter  56,  Priv.  Laws 
1897.  Coley  v.  Railroad  Co.,  128  N.  O.  634, 
39  S.  B.  43,  and  other  cases  sustaining  It 
which  are  collected  and  reaffirmed  In  Mott 
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V.  Railway  Co.  (at  tbls  term)  42  8.  B.  601. 
Humanity,  Jastlce,  and  the  soundest  princi- 
ples of  public  policy  alike  require  that  Act 
Cong.  March  2,  1883,  and  the  principles  laid 
down  by  Judge  Shiras  In  the  above-cited 
case  of  Voelker  t.  Railroad  Co.,  and  by  the 
'  uniform  rulings  of  this  court  from  Greenlee's 
Case  down  to  Fleming's  Case,  should  be 
sternly  upheld  and  rigidly  enforced.  In  the 
report  of  the  Interstate  commission  for  1902 
it  Is  said  that  In  1893,  when  the  act  requir- 
ing automatic  car  couplers  was  enacted, 
there  were  433  men  killed  and  11,277  wound- 
ed in  coupling  cars  In  tbls  country,  and  that 
by  reason  of  the  gradual  enforcement  of  that 
law  the  number  of  killed  and  wounded  in 
car  coupling  for  the  year  ending  June  30, 
1902,  aggregated  a  little  over  2,000,— a  dimi- 
nution of  more  than  9,500  in  the  number  of 
men  killed  and  wounded  annually,  though 
the  number  of  railway  employes  has  in- 
creased 200,000  In  the  same  period  of  time, 
which  at  the  same  ratio  would  have  caused 
15,000  men  to  have  been  killed  and  wounded 
annually  In  coupling  cars,  If  there  had  been 
no  forced  use  of  automatic  couplers  by  the 
law.  The  commission  says  the  decrease  of 
accidents  in  that  particular  (car  coupling) 
has  been  68  per  cent  fewer  killed  and  81 
per  cent  fewer  injured  than  in  1893  (with- 
out adding  in  the  further  loss  which  would 
have  occurred  among  the  additional  200,0(X) 
employes),  which  decrease  they  attribute  to 
this  legislation,  and  its  enforcement  by  the 
courts.  They  point  out  that  in  no  other  par- 
ticular have  injuries  to  passengers  or  em- 
ployes been  diminished,  but  that  in  fact  there 
is  a  decided  increase.  If  the  law  is  effect- 
ively enforced,  the  annual  loss  still  exist- 
ing of  2,000  killed  and  wounded  in  manual 
coupling  win  entirely  disappear.  But  if, 
notwithstanding  the  law  requires  automatic 
car  couplers,  they  can  be  left  off,  or  (which 
is  the  same  thing)  allowed  to  remain  out  of 
repair,  and,  when  an  employs  is  ordered  in 
to  make  the  coupling  which  has  become  non- 
automatic,  these  powerful  corporations  can 
contest  before  the  Jury  whether  the  railroad 
company  is  not  relieved  from  all  responsi- 
bility because  the  employ^  might  have  done 
the  act  illegally  required  of  him  in  a  more 
prudent  manner,  and  carry  that  contest  up 
from  court  to  court,  then  the  provisions  of  a 
law  which  was  enacted  for  the  protection  of 
this  vast  body  of  useful  and  industrious  men 
Is  a  nullity,  construed  away  by  the  courts, 
and  they  are  handed  ovor  to  the  tender  mer- 
cy of  a  power  which  saw  with  Indifference 
the  number  of  killed  and  wounded  in  coup- 
ling cars  mount  up  year  after  year  till  the 
figures  reached  the  annual  total  of  near  12,- 
000.  In  that  steady  Increase  there  was  no 
halt  until  the  force  of  a  humane  and  irre- 
sistible public  opinion  compelled  the  use  of 
automatic  cooplers,  though  their  life  and 
limb  saving  properties  had  been  well  known 
to  railroad  managers  for  a  quarter  of  a  cen- 
tury.   The  evidence  is  that  this  injury  to 


fbe  plaintiff  could  not  possibly  have  hap- 
pened If  this  law  had  been  complied  wltb 
by  the  defendant 

Ttiis  court,  wblcb  was  the  plonew  to  lay 
down,  independent  of  legislative  enactment, 
the  requirement  of  Justice  that  such  appli- 
ances should  be  nsed,  should  not  be  the  flrat 
to  construe  away  the  efficacy  of  what  is  now 
a  federal  statute  applicable  to  the  defendant 
and  all  other  railroads  throughout  the  Union 
engaged  in  interstate  commerce. 

DOUaiiAS,  J.  (dissenting).  Dissenting  !■ 
toto  from  the  opinion  of  the  conrt  except  in 
BO  far  as  It  approves  the  Greenlee  and  Trox- 
ler  Cases,  both  In  its  view  of  the  law  as 
applicable  to  this  case  and  Its  assumption  of 
fact,  I  shall  briefly  notice  but  one  or  tw» 
of  its  apparent  errors.  The  opinion  seems 
rather  to  forestall  dissent  by  assenting  "that 
it  would  seem  almost  to  border  on  the  absurd 
for  this  court  to  say  that  we  can  have  n» 
common  knowledge  of  what  a  self-conider 
is."  In  spite  of  this  dictum,  I  venture  to 
assert  that  neither  this  court  nor  the  average 
citizen  has  any  common  knowledge  of  tlw 
mechanical  constltntion  of  an  automatic  or 
self-coupler.  The  only  fact  that  would  seem 
to  be  of  common  knowledge  is  that  a  coup- 
ler that  will  not  couple  itself  is  not  a  self- 
coupler,  and  that  a  coupler  which  has  to  be 
pulled  and  pushed  into  place  is  not  auto- 
matic. A  model  was  exhibited  to  this  court, 
which  was  not  used  below,  and  was  not 
proved  to  be  similar  to  the  coupler  on  the 
cars.  This  was  a  mere  illustration  of  the 
general  'working  of  automatic  couplers,  and 
was  not  proof  of  any  fact  in  controversy. 
There  are,  In  fact,  different  kinds  of  self- 
couplers.— those  most  generally  seen  being 
the  Janney  and  M.  C.  B.  (Master  Car  Build- 
ers). I  do  not  know  the  difference,  but  be- 
lieve that  the  latter  Includes  any  coupler 
approved  by  the  association.  Many  of  these 
patent  couplers  are  interchangeable,  but  stlQ 
there  is  some  difference.  Again,  the  opinion 
characterizes  certain  testimony  of  the  plain- 
tiff as  "mere  opinion  evidence,"  when  in  fact 
it  appears  to  me  a  plain  statement  of  exist- 
ing facts,— that  the  bumper  was  not  in  the 
center,  and  had  to  be  kicked  Into  the  center 
to  make  It  couple.  This  fact  does  not  seen* 
to  have  been  denied  by  any  one.  Again,  tlie 
opinion  says,  "The  fact  still  remained  that 
there  was  no  other  defect  except  the  miss- 
ing link."  This  may  or  may  not  be  trufe 
If  the  coupler  was  negligently  arranged,  so 
as  unnecessarily  to  allow  so  much  lateral 
play  as  to  destroy  Its  character  as  a  self- 
coupler,  this  would  be  an  evident  defect 
Again,  the  opinion  says  that,  "When  he  had 
opened  the  lip  of  the  coupler,  ♦  •  •  he 
bad  discharged  the  order  which  had  been 
given  him  by  the  conductor."  I  do  not  think 
so.  His  order  was  to  couple  the  cars,  and, 
if  it  was  necessary  to  kick  the  coupler  oa 
the  incoming  car,— a  method  which  is  shown 
by  the  testimony  to  be  frequently  resorted  ta 
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by  railroad  men,— tben  he  was  stlU  carry- 
ing out  bl8  orders.  Bat  all  these  are  flnd- 
ings  of  fact,  which,  I  respectfully  submit, 
are  not  within  the  ptavUtee  of  this  court 
Again,  the  opinion  says,  "That  he  contrlbnt- 
ed  to  his  own  Injury  Is  too  clear  to  admit 
of  doubt  from  bis  own  testimony."  Tbir 
gratuitous  assertion  of  fact  should  be  left 
to  the  jury.  Tills  court  is  not  autborlzed  to 
set  aside  the  verdict  of  a  jury  simply  be- 
cause a  majority  of  Its  members  would  not 
ccacur  therein  were  they  jurors.  In  any 
eTOrt,  If  this  court  undertakes  to  perform 
the  functions  of  a  jury  In  finding  the  facts, 
It  would  seem  that  It  should  at  least  do  so 
by  a  unanimous  verdict 


(100  Va.  T74) 

NITBOPHOSPBATB    SYNDICATE,    Limit- 
ed, OF  LONDON,  ENGLAND,  t. 
JOHNSON. 
(Supreme  Court  of  Appeals  of  Virginia.    Dee. 
11,  1002.) 

MORTOAOB-FORBCLOSURB     SALE^-SBTTINO 

A8IDB— VALUE   OP  PROPERTY— CON. 

TRACT  TO  RESTRICT  BIDDINQ. 

1.  Where  a  forecloaure  sale  made  by  commis- 
sioners appointed  by  the  court  haa .  been  abso- 
lutely coimrmed,  it  will  not  be  set  aside  ex- 
cept for  fraud,  mistake,  sarprise,  or  other 
cause  for  which  equity  would  eiye  like  relief  if 
the  sale  had  been  made  by  the  parties  in  in- 
tttest. 

2.  After  full  notice  of  a  foreclosure  sale,  and 
ao  open  sale,  fairly  conducted,  with  such  com- 
■petition  as  can  be  attracted  by  full  and  snffl- 

dent  notice,  the  highest  bid  which  is  made  is 
a  fair  criterion  of  the  value  of  the  property  at 
the  time. 

8.  A  contract  made  for  the  purpose  of  lessen- 
ing competition  at  a  judicial  sale  on  foreclosure 
is  illegal,  and  will  not  be  enforced. 

'  Appeal  from  circuit  court  of  city  of  Nor- 
folk. 

Petition  by  the  Nitrophosphate  Syndicate, 
Limited,  of  London,  £^agland,  asking  that  a 
■ale  of  foreclosure  to  Jessie  C.  Johnson  be 
set  aside.  From  a  decree  refusing  the  same, 
petitioner  appeals.    Affirmed. 

Wm.  B.  Bibb  and  Leake  &  Carter,  for  ap- 
pellant Starke  &  Starke  and  W.  W.  Old  & 
Son,  for  appellee. 

HARRISON,  J.  This  attachment  proceed- 
ing In  equity  was  Instituted  by  the  Industrial 
A  General  Trust,  Limited,  of  London,  Eng- 
land, a  corporation  created  under  the  laws  of 
Great  Britain,  against  the  Nitrophosphate 
Syndicate  of  London,  Btngland,  another  cor- 
poration, created  under  tbe  laws  of  Great 
Britain,  to  foreclose  a  mortgage  In  favor  of 
the  plaintiff  upon  certain  properties;  among 
others,  a  tract  of  land  In  the  county  of  Nor- 
folk. Va. 

After  full  advertisement  of  the  property 
tor  eight  consecutive  weelcs,  the  land  in  con- 
troversy. In  Norfolk  county,  was  sold  at  pub- 
lic auction  on  April  2,  1890,  to  the  appellee, 
Mrs.  Jessie  C.  Johnson,  of  Baltimore,  Md., 
at  tbe  price  of  $37,000;  her  husband,  Green- 


leaf  Johnson,  having  made  the  Did  for  her. 
When  this  sale  was  reported  to  the  court  for 
confirmation,  Messrs.  Neely,  Seldner.  and 
Warrington,  attorneys,  appeared  for  tbe  debt- 
or company  and  Boyd  M.  Smith,  tbe  sole  rep- 
resentative and  general  manager  of  that 
company  In  this  country,  who  was,  by  ap- 
pointment of  the  court,  acting  as  receiver  of 
the  property  pending  a  sale,  and  filed  excep- 
tions to  the  report  of  sale.  After  some  days 
given  the  exceptants  tn  which  to  obtain  an 
upset  bid,  the  court  received  from  Messrs. 
Neely,  Seldner,  and  Warrington,  their  attor- 
neys, the  following  communication:  "To 
Honorable  Robert  R.  Prentls,  Judge  of  Cir- 
cuit Court  of  Norfolk  County— Dear  Sir:  in 
lieu  of  a  personal  appearance,  we  beg  to  in- 
form tbe  court  that,  so  far  as  we  are  inform- 
ed, an  effort  to  obtain  an  upset  bid  In  the 
Nitrophosphate  Case  has  failed  to  secure 
such  bid."  Thereupon,  on  tbe  28tb  day  of 
May,  1890,  the  exceptions  were  overruled,  tbe 
sale  to  the  appellee  confirmed,  and  the  same 
special  commissioners  directed  to  collect  tbe 
purchase  m<mey,  pay  the  same  over  to  tbe 
parties  entlfled  thereto,  and  to  execute  and  de- 
liver to  the  purchaser  a  deed  of  conveyance 
for  the  property.  Mrs.  Johnson  paid  tbe 
whole  of  her  purchase  money  in  cash,  and  a 
rep<xt  was  made  in  due  time  by  the  commis- 
sioners, supported  by  proper  vouchers,  show- 
ing that  tbe  fund  had  been  disbursed,  and 
all  the  requhrements  of  the  decree  of  May 
28th  carried  out  This  report  was  confirmed 
by  decree  of  Novemt>er  11, 1896,  which  ended 
tbe  cause,  and  directed  tbat  It  be  stricken 
from  tbe  docket.  Subsequently,  at  the  same 
term  of  tbe  court  on  motion  of  Boyd  M. 
Smith  in  bis  own  right  and  as  receiver,  so 
much  of  tbe  decree  as  removed  tbe  cause 
from  tbe  docket  was  set  aside,  and  upon  his 
further  motion  he  was  made  a  party  plain- 
tiff, and  the  cause  retained  on  the  docket  at 
his  cost  with  leave  given  hUn  to  file  a  peti- 
tion within  00  days. 

Tbe  foundation  of  tbe  present  litigation  Is 
a  petition  filed  by  tbe  appellant,  tbe  Nitro- 
phosphate Syndicate,  Limited,  In  which  It 
asks  that  tbe  sale  to  tbe  appellee,  Jessie  C. 
Johnson,  be  set  aside  upon  the  ground  tbat 
she  bad  bought  the  property  at  an  Inade- 
quate price,  and  procured  a  confirmation  of 
tbe  sale  by  fraud.  To  this  petition  appellee 
filed  an  answer,  denying  tbat  the  sale  had 
been  In  any  respect  unfair,  or  that  she  had 
been  guilty  of  fraud  in  obtaining  a  confirma- 
tion of  tbe  sale  to  herself.  An  answer  to 
the  same  effect  was  filed  by  Greenleaf  John- 
'son,  tbe  husband  of  appellee,  who  had  been 
made  a  party. 

Tbe  sale  was  made  by  tbe  learned  counsel, 
acting  as  commissioners,  who  represented  the 
parties  most  vitally  interested  In  the  result 
after  an  unusually  extensive  and  expensive 
advertisement  of  tbe  time,  place,  and  terms 
of  sale,  and  appears  tn  have  been  in  all  re- 
spects conducted  with  perfect  propriety  and 
fabmess  to  all  concerned. 
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in Berlin  t.  Melhorn.  75  Va.  639,  Judge 
Bnrka  eaj-s  that:  "It  may  be  safely  laid 
down  as  a  general  nile,  deduclble  from  the 
authorities,  that,  after  a  Judicial  sale  has 
been  absolutely  confirmed  by  the  court  which 
ordered  It,  It  will  not  be  set  aside  except  for 
fraud,  mistake,  surprise,  or  other  cause  for 
which  equity  would  give  like  relief  If  the 
sale  bad  been  made  by  the  parties  In  Interest, 
Instead  of  by  the  court.  But  where  the  ob- 
jection is  to  the  conflrmation,  the  rule  la 
more  liberal." 

In  the  light  of  this  well-established  doc- 
trine, we  might,  without  further  considera- 
tion, dismiss  the  subject  of  the  alleged  Inad- 
equacy of  price,  for  It  will  hardly  be  con- 
tended that.  If  this  sale  had  been  effected 
between  the  parties  hereto,  a  court  of  equity 
would,  at  the  instance  of  the  vendor,  set  the 
sale  aside  upon  the  ground  that  the  price 
paid  was  Inadequate.  It  may,  however,  be 
added  that  after  full  notice,  an  open  sale 
fairly  conducted  In  the  face  of  such  competi- 
tion as  can  be  attracted,  the  highest  bid 
which  Is  made  la  a  fair  and  Just  criterion  of 
the  value  of  the  property  at  that  time:  and 
BO  after-stated  opinions,  affidavits  of  under 
value,  etc,  are  regarded  with  but  little  favor, 
and  estimated  as  of  little  weight  In  the  pres- 
ence of  the  fact  established  by  the  auction 
and  its  results.  Todd  v.  Manufacturing  Co., 
84  Va.  686-e91,  S  S.  B.  676. 

In  support  of  the  charge  that  the  appellee 
secured  the  conflrmation  of  the  sale  by  fraud, 
the  appellants  have  called  two  witnesses, 
Boyd  M.  Smith  and  Jessie  O.  Johnson,  the 
appellee.  The  substance  of  Smith's  testimo- 
ny Is  that  on  the  26th  of  May,  while  the 
court  was  h<ridlng  the  report  of  sale  open  for 
him  to  put  in  an  upset  bid,  he  started  for 
Philadelphia  to  obtain  from  friends  there  the 
10  per  cent;  advance  required  by  the  court; 
that  he  stopped  en  route  in  Baltimore,  apd 
had  an  interview  with  the  appellee  and  her 
husband;  that  he  told  her  of  liis  purpose 
to  put  in  an  upset  bid;  that  he  bad  friends 
who  would  furnish  the  money,  but  that  he 
was  advised  by  his  counsel  that  it  would 
only  cause  additional  expense  and  delay,  and 
that  the  property  might  be  run  up  by  other 
bidders  to  a  much  higher  price  than  it  had 
t>een  already  sold  for;  that  for  these  reasons 
be  was  willing  to  give  her  the  benefit  of  the 
10  per  cent,  bid;  that  she  could  have  the 
property  confirmed  to  her  at  the  $37,000  she 
had  bid,  upon  the  terms  that  she  would  then 
convey  It  to  him  in  consideration  of  $40,000, 
of  which  $5,000  was  to  be  paid  In  six  months 
and  the  remaining  $35,000  secured  by  mort- 
gage on  the  property  at  5  or  10  years.  He 
admits  that  the  husband  of  appellee  refused 
to  reduce  this  alleged  agreement  to  writing, 
but  states  that  appellee,  with  approval  of 
her  husband,  accepted  his  proposition,  which 
caused  him  to  withhold  the  upset  bid  that 
was  to  be  secured  through  Ills  friends,  and 
allow  the  property  to  be  c(»flrmed  to  her. 
This   witness   admits  on   croaa-ezamination 


that  he  made  this  alleged  agreement  with 
Mrs.  Johnson  for  his  Individual  benefit,  and 
not  in  the  interest  of  the  debtor  company 
represented  by  him,  and  that  he  did  not  aban- 
don this  expectation  of  [irofit  tor  UmseU 
alone  imtll  advised  that  be  occupied  a  trust 
relation  to  the  Nitrophosphate  Syndicate, 
Limited,  and  could  not  dalm  the  benefit  of 
the  contract  for  himself.  For  this  reason 
the  present  proceeding  was  inaugurated  ta 
the  name  of  the  Nitrophospliate  Syndicate, 
Limited,  and  subsequently  united  In  by  Its 
creditor,  the  Industrial  '&  General  Trust, 
Limited,  claiming  that  It  was  entitled  to 
anything  that  might  be  realized  to  the  ex- 
tent necessary  to  satisfy  a  large  balance 
due  on  its  debt  after  applying  the  proceeds 
of  sale  made. 

Mrs.  Jessie  C.  Johnson,  the  appellee,  was 
called  by  the  appellants,  and  subjected,  as 
an  adverse  witness,  to  a  prolonged  and 
searching  cross-examination.  The  result  of 
her  evidence  is  a  flat  denial  of  the  statements 
of  the  witness  Smith  with  respect  to  the 
agreement  he  claims  to  have  had  with  her. 
She  admits  the  fact  of  the  visit  to  her  house, 
and  that  Smith  submitted  some  proposition 
looking  to  a  purchase  of  the  property  from 
her,  but  declares  that  she  declined  positive- 
ly to  accept  or  to  consider  his  prc^KMiitioD: 
that  she  told  him  the  property  was  in  the 
hands  of  the  court;  that  the  title  was  In  the 
court;  that  she  did  not  desire  to  sell  the 
property,  and  could  not  sell  property  to  which 
she  had  no  title;  that  she  would  not  sell 
to  him  or  any  one  else;  that  in  this  position 
her  husband,  who  was  present,  concurred; 
and  that  Smith  left  that  day,  as  he  said, 
for  Philadelphia,  and  that  she  had  never 
heard  from  him  or  seen  him  from  that  day 
until  the  morning  she  testified  in  this  case. 
This  emphatic  and  flat  denial  of  the  witness 
to  the  alleged  agreement,  relied  on  as  show- 
ing fraud,  is  consistently  maintained  and  un- 
shaken by  a  rigid  and  searching  cross-ex- 
amination covering  16  pages  of  printed  mat- 
ter and  running  Into  128  questions. 

In  Gamp  v.  Bruce,  96  Va.  521,  31  S.  S).  901, 
48  L.  R.  A.  146,  70  Am.  St.  Rep.  873,  Judge 
Buchanan,  speaking  for  this  comrt  after 
pointing  out  that  the  law  refuses  to  enforce 
illegal  contracts,  as  a  role,  not  out  of  regard 
for  the  party  objecting,  nor  from  any  wish 
to  protect  his  Interests,  but  from  reasons  of 
public  policy,  says:  "We  have  no  statute 
declaring  that  contracts  like  the  one  under 
consideration  are  unlawful,  yet  under  the 
principles  of  the  common  law  any  contract 
that  is  made  for  the  purpose  of,  or  whose 
necessary  effect  or  tendency  is,  to  lessen 
competition  and  restrain  bidding  at  Judicial 
sates,  is  held  to  be  illegal,  because  opposed 
to  public  policy.  The  object  In  all  such  sales 
Is  to  get  the  best  price  that  can  be  fairly 
had  for  the  property.  The  policy  of  the  law. 
therefore.  Is  to  secure  such  sale  from  every 
kind  of  improper  influence.  To  allow  one 
bidder  to  buy  off  another,— which  is  hot  a 
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■pecies  of  bribery,— and  thna  prevent  the 
property  from  bringing  the  best  price,  is  con- 
demned by  the  law,  and  the  courts  will  not 
enforce  contracts  founded  in  such  practices." 

These  wise  and  salutary  views  are  as 
sound  now  as  when  they  were  first  uttered, 
and  tbe  doctrine  enunciated  will  be  enforced 
in  every  case  to  which  it  Is  applicable.  In 
the  case  at  bar,  however,  the  burden  was 
npon  the  appellant  to  establish  clearly  and 
satisfactorily  the  fraud  with  which  the  ap- 
pellee was  charged.  Instead,  however,  of 
establishing  that  the  appellee  had  entered 
into  an  agreement  with  Boyd  M.  Smith  witb 
re.spect  to  the  property  by  which  she  was  to 
reap  a  profit,  and  he  was  prevented  from  put- 
ting in  an  upset  bid,  tbe  decided  preponder- 
ance of  the  evidence  shows  that  Boyd  M. 
Smith  sought  tbe  appellee,  and  made  to  her 
an  Illegal  proposition,  which  she  promptly 
and  emphatically  repudiated  and  refused  to 
accept.  There  is  nothing  to  show  that  the 
appellee  has  done  any  act  to  cast  the  slight- 
est suspicion  upon  the  propriety  of  her  con- 
duct as  a  bidder  and  purchaser  of  the  prop- 
erty In  question. 

We  are  therefore  of  opinion  that  the  decree 
appealed  from,  dismissing  the  petition  filed  by 
appellant  and  striking  tbe  cause  from  the 
docket,  Is  plainly  right,  and  must  be  affirmed. 


(64  s.  c.  SU) 

MOORS  T.  NAPIER  et  al.* 

(Supreme  Onrt  of  South  Carolina.    Dee.  1, 
1902.) 

MANDAMUS— PHYSICIANS— CBRTIFIOATB— 
BSTOFFSI<. 

1.  Code  1902.  {  1112,  subd.  3,  ;)rovidiosr  that 
the  state  board  of  medical  ezammers  shall  ex- 
amine applicants  who  hold  diplomas  from  med- 
ical schools  or  colleges,  and  given  each  saccess- 
ful  applicant  a  certificate  of  fitness  to  practice 
medicine,  on  the  payment  of  a  fee,  was  amend- 
ed February  15,  1901,  so  as  to  provide  that  the 
section  ehall  not  apply  to  regular  graduates 
holding  diplomas  from  colleges  having  a  four- 
yearg  course  of  instruction.  Held,  that  a  stu- 
dent of  the  South  Carolina  Medical  College, 
who  has  a  diploma  of  a  three-years  course,  is 
not  entitled  to  a  certificate  to  practice  without 
an  examination, 

2.  A  writ  of  mandamus  will  he  refused  b^ 
tbe  supreme  court  when  tbe  granting  of  it 
wonld  violate  the  intent  of  a  statute  of  tbe  leg- 
islature. 

3.  Where  a  person  applies  to  have  a  certain 
act  of  the  legislature  enforced  bv  a  mandamus, 
he  cannot  ask  that  it  also  be  declared  uncon- 
stitutional. 

retltlon  for  mandamus  in  the  original  ju- 
risdiction of  this  court  by  James  C.  Moore 
against  J.  K  Napier  and  others.    Dismissed. 

T.  W.  Boucbier  and  C.  B.  Sawyer,  for  pe- 
titioner.   Knox  Livingston,  for  respondents. 

GARY,  A.  J.  This  Is  an  application  to  tbe 
supreme  court,  in  tbe  exercise  of  its  original 
Jurisdiction,  for  a  writ  of  mandamus.  The 
question  presented  by  tbe  pleadings  Is  whetb- 

•Bsbearlng  denied  December  11,  1902. 


er  the  petitioner,  who  received  a  diploma 
from  the  South  Carolina  Medical  College, 
but  who  studied  tbe  course  for  only  three 
years,  is  entitled  to  a  writ  of  mandamus  re- 
quiring the  state  l>oard  of  medical  examiners 
to  issue  to  blm  a  license  to  practice  medicine 
without  standing  an  examination  before  said 
board  as  to  his  qualifications  and  knowledge 
of  medicine.  It  appears  that,  when  the  peti- 
tioner matriculated  as  a  student  of  tbe  South 
Carolina  Medical  College,  tbe  course  of  study 
established  for  graduation  was  only  three 
years;  that  before  receiving  his  diploma  tbe 
South  Carolina  Medical  College  established 
a  four-years  course  of  study,  commencing 
with  the  collegiate  year  of  1901;  and  that 
tbe  petitioner  only  took  a  three-years  course. 
Subdivision  3,  g  1112,  of  the  Code  of  1902, 
contains  tbe  following  provision:  "It  shall  be 
tbe  duty  of  said  board  [the  state  board  of 
medical  examiners]  when  organized,  to  ex- 
amine ail  applicants  for  examination,  who 
hold  diplomas  from  any  medical  college  or 
schools,  and  who  present  certificates  of  their  . 
good  moral  character  and  of  tbelr  sobriety 
from  some  reputable  person  or  persons  known 
to  the  board,  and  to  p&ss  upon  their  quall- 
flcations  and  fitness  to  practice  medicine 
in  this  state,  and  to  give  to  each  successful 
applicant  a  certificate  to  that  effect  upon 
tbe  payment  of  five  dollars  to  the  treasurer 
of  said  board."  On  the  15th  February,  1901 
(23  St  at  Large,  p.  733),  subdivision  7  of 
said  section  was  amended  so  as  to  read  as 
follows:  "Nothing  In  this  section  shall  ap- 
ply to  regular  graduates,  holding  diplomas 
Issued  by  any  college  of  established  reputa- 
tion in  this  state  wlilcb  has  a  four  years 
course  of  instruction  and  a  standard  of  not 
less  than  seventy-five  per  cent,  on  examina- 
tion, and  make  satisfactory  evidence  of  their 
standing  to  the  l)oard  of  medical  examiners, 
nor  to  commissioned  medical  officers  of  the 
United  States  army  or  navy,  or  United 
States  marine  hospital  service,  nor  shall  it 
Include  physicians  or  surgeons  residing  in 
other  states,  and  called  In  consultation  in 
special  cases  with  physicians  or  surgeons  re- 
siding in  this  state."  The  South  Carolina 
Medical  College,  no  doubt,  changed  its  course 
of  study  from  three  years  to  four  years  so 
as  to  enable  graduates  holding  diplomas  from 
that  college  to  receive  the  benefit  of  the  act 
of  1901  hereinbefore  mentioned.  When  the 
South  Carolina  Medical  College  changed  its 
course  of  study  in  the  manner  hereinbefore 
mentioned,  it  did  not  contemplate  that  It 
should  have  any  application  to  tbe  pctltichi- 
er,  who  only  studied  the  course  three  years, 
as  it  Is  to  be  presumed  that  the  college  would 
not  have  conferred  upon  him  a  diploma  un- 
less be  had  pursued  tbe  course  of  study  for 
four  years,  which  was  required  by  tbe  res- 
olution making  said  change,  If  It  thought 
the  resolution  applicable  to  the  petitioner. 
The  manifest  intention  of  the  amendatory  act 
of  1901  was  to  exempt  from  the  necessity 
of    standing    the    examination    before    said 
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board  as  to  quallflcatlons  and  fitness  those 
graduates  holding  diplomas  issued  by  a  col- 
lege of  established  reputation  In  this  state, 
which  has  a  four-years  course  of  Instruction, 
and  a  standard  of  not  less  than  75  per  cent, 
on  examination,  when  satisfactory  evidence 
of  th^  standing  of  the  college  is  made  to  the 
board  of  medical  examiners,  and  when  the 
graduate  has  studied  the  course  for  four 
years. 

The  allowance  of  the  writ  of  mandamus  is 
discretionary  with  the  court  State  v.  Mc- 
Millan, 52  S.  G.  78,  29  S.  E.  540;  19  Am. 
&  Bug.  Enc.  Law  (2d  Ed.)  761.  This  cdurt, 
in  the  exercise  of  its  discretion,  will  refuse 
the  writ  when  the  effect  of  granting  It  would 
be  to  violate  the  Intention  of  an  act  of  the 
legislature. 

The  respondents  have  set  forth  In  their  re- 
return  that  the  act  of  1901  is  unconstitu- 
tional. The  authorities  in  this  state,  how- 
ever, show  that  they  have  not  the  right  to 
raise  such  question.  State  t.  Hagood,  30  S. 
C.  023,  9  S.  E.  686,  3  L.  B.  A.  841;  Ex  parte 
Florence  School,  43  S.  O.  16,  20  S.  E.  794. 

It  Is  the  Judgment  of  this  conrt  that  the 
petition  be  dismissed. 

JONES,  J.,  concurs  In  result 


(64  S.  C.  MB) 

liANOASTER    SCHOOL    DIST.    t.    BOBIN- 

SON-HUMPHRBY  CO. 

(Supreme  Court  of  South  Carolina.     Nor.  20, 

1902.) 

innnciPAL  indbbtbdnbss— uuitations— 

STATB   DBtBT. 
1.  Const  art.  10,  $  5,  limiting  the  indebted- 
ness of  a  municipality  or  political  division  to 
15  per  cent,  of  its  taxable  valuation,  does  not 
require  the  state  debt  to  be  Included  therdn. 

Appeal  from  common  pleas  clrcnlt  court  of 
Lancaster  county;  Aldrich,  Judge. 

Controversy  without  action  in  Lancaster 
school  district  against  the  Robinson-Hum- 
phrey Company.  From  circuit  decree,  de- 
fendant appeals.    Affirmed. 

Appellant  pro  se.  Ernest  Moore,  for  ap- 
pellee. 

PER  CURIAM.  The  sole  question  made  in 
this  case  Is  whether  or  not  In  estimating  the 
aggregate  debt  mentioned  in  the  last  clause 
of  section  5  of  article  10  of  the  constitution 
of  this  state,  the  state  debt  Is  to  be  apportion- 
ed in  order  to  determine  whether  the  proposed 
Issue  of  bonds  to  the  amount  of  $15,000  by 
the  Lancaster  school  district  will  exceed  the 
15  per  cent  limitation  contained  In  said  sec- 
tion. Upon  a  careful  consideration  of  the 
terms  of  the  section  of  the  constitution  above 
mentioned,  tUs  conrt  is  of  opinion  that  in 
the  clause  of  the  constitution  here  in  question, 
reference  was  intended  only  to  the  debts  of 
"the  several  political  divisions  or  municipal 
corporations"  of  this  state  "covering  or  ex- 
tending ova:  the  same  territory,  or  parts  there- 


of," as  the  debts  to  be  taken  into  consider- 
ation in  determining  whether  a  proposed  issue 
of  bonds  would  exceed  the  15  per  cent  limita- 
tion prescribed  In  said  section,  and  that  the 
state  debt  Is  not  to  be  apportioned  to  any 
such  political  division  or  municipal  corpora- 
tion as  a  part  of  the  debt  to  be  estimated 
in  ascertaining  whether  or  not  such  limita- 
tion has  been  reached.  Although  It  is  not  in 
express  terms  so  decided  hi  the  case  of  Todd 
y.  City  of  Laurens,  48  8.  G.  404,  26  S.  E.  6S2, 
yet  the  question  here  made,  is,  in  effect,  de- 
cided as  above  concluded  by  necessary .  im- 
plication from  the  language  used  by  this  court 
in  that  case. 

It  is  thwefore  adjudged,  that  the  decree 
of  the  circuit  court  herein  be  affirmed. 


FORD  T.  LAMB. 


(U6  Ga.  C56) 


(Supreme  C3onrt  of  Georgia.    Dee.  10,  1902.) 

SLANDER— BVIDENCB—DAMAaES. 

1.  A  petition  which  alleges  that  the  defend- 
ant falsely  and  malicioasly  said  to  a  person 
with  whom  plaintifF  was  negotiating  a  trade 
that  plaintiff  "is  no  good;  he  will  not  pay  for 
anything  he  gets," — and  thereby  caused  the 
trade  to  be  broicen  off,  the  petition  not  alleging 
any  special  damage  to  plaintiff,  sets  forth  no 
cause  of  action,  and  a  demurrer  thereto  shonld 
be  sustained. 

(Syllabus  by  the  Conrt) 

EiiTor  from  city  court  of  Floyd  county; 
Jolm  H.  Reece,  Judge. 

Action  by  J.  C.  Lamb  against  L  D.  Ford. 
Judgment  for  plaintiff,  and  defendant  l>rings 
oror.    Reversed. 

Dean  &  Dean,  for  plaintiff  in  error.  Sea- 
born &  Ban7  Wright,  for  defendant  in  error. 

SIMMONS,  O.  J.  An  action  for  $3,000  for 
slander  was  brought  by  Lamb  against  Ford. 
The  petition  alleged:  That  plaintiff  and  Bass 
were  negotiating  a  trade,  and  that  defendant 
gratuitously  said  to  Bass:  "Don't  sell  Lamb 
anything.  He  Is  no  good.  He  will  not  pay 
for  anything  he  gets."  That  on  account  of 
these  words  Bass  broke  off  the  trade,  "great- 
ly to  petitioner's  worry  and  mortification." 
The  petition  further  alleged  that  the  words 
spoken  were  false  and  malicious,  and  Injured 
petitioner  in  the  sum  of  $3,000.  There  was 
no  allegation  as  to  the  character  of  the  plain- 
tiff's business,  or  that  he  had  any  business 
office  or  occupation  at  aU.  The  defendant 
demtured  to  the  petition  on  the  grounds  that 
It  set  forth  no  cause  of  action,  and  that  there 
were  no  special  damages  set  forth.  The  de- 
murrer was  overruled,  and  the  defendant 
excepted. 

Under  Civ.  Code,  J  3837,  damages  will  be 
inferred  from  slanderous  words  (1)  Imputing 
to  another  a  crime  punishable  by  law,  (2) 
charging  him  with  a  contagious  disorder,  or 
with  some  debasing  act  which  may  occlude 
him  from  society,  or  (3)  making  charges  tai 

1 1.  Sm  Llbfll  and  Slander,  voL  tt,  Ctnt  Ois.  I  a*. 
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reference  to  his  trade,  office,  or  pcofessloii 
calculated  to  Injure  him  therein.  Where  the 
Blander  consists  in  dlspara^rlng  words  pro- 
ductive of  special  damage  flowing  naturally 
therefrom,  "the  special  damage  is  essential 
to  support  the  action."  The  plaintiff  did  not 
rely  on  the  Code  provision  as  to  the  three 
classes  of  slander  in  which  damage  will  be 
inferred,  but  sought  to  put  hla  case  within 
the  class  last  mentioned.  The  petition  set 
out  the  disparaging  words,  but  failed  to  allege 
any  special  damage  flowing  therefrom.  True, 
plaintiff  alleges  that  the  words  caused  the 
negotiations  between  him  and  Bass  to  be 
broken  off,  but  be  does  not  allege  any  spe- 
cial damage  resulting  therefrom.  In  order  to 
recover,  plaintiff  should  have  alleged  special 
damage;  as,  for  Instance,  that  he  would  have 
realized  a  certain  sum  from  the  trade  If  it 
had  not  been  broken  off  as  a  result  of  the 
slanderous  words  spoken  by  the  defendant 
No  special  damage  was  alleged,  and  the  peti- 
tion was,  therefore,  fatally  defective.  The 
Judge  erred  In  overruling  the  defendant's  de- 
murrer. 

Judgment  reversed.    All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


(U6  Oa.  T4S) 

FEARS  V.  FEARS. 

(Supreme  Court  of  Georgia.     Dec.   12,   1902.) 

VBRDIOT— EVIDBNCB-RBVIEW. 

1.  The  verdict  rendered  was  not  objectionable 
for  indefiniteness;  the  evidence,  while  conflict- 
ing, was  sufficient  to  warrant  the  jury  in  find- 
ing for  the  plaintiff;  and  it  does  not  appear 
that  the  conrt,  for  any  reason  assigned,  erred 
in  overmling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Butts  county; 
E.  J.  Reagan,  Judge. 

Action  by  Elizabeth  Fears  against  G.  W. 
Fears.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Ray  &  Ray,  for  plaintiff  In  error.  O.  L. 
Redman  and  Y.  A.  Wright,  for  defendant 
in  error. 

CANDLER,  J.  Judgment  affirmed.  All  the 
justices  concurring,  except  LUMPKIN,  P.  J., 
absent 


(116  Ga.  59B) 

CHAPMAN  T.  STATE. 

(Supreme  Court  of  Georgia.     Dec.  9,   1902.) 

CRIMINAL  LAW— VACATING  3ENTBNCB}-JURIS- 
DICnON— BVIDBNOB. 

1.  A  motion  to  set  aside  a  verdict  and  vacate 
the  order  or  sentence  made  in  a  criminal  case 
cannot  be  entertained  by  a  judge  of  a  dty 
court  In  vacation,  for  want  of  Jurisdiction. 

2.  The  evidence  was  sufficient  to  support  the 
verdict 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Amerlcua;  0.  R. 
Orlap,  Judge. 

J.  P.  Chapman  was  convicted  of  a  misde- 
meanor.   Ft'om  an  order  refusing  to  set  aside 


the  Judgment  and  vacate  the  sentence,   he 
brings  error.    AfDrmed. 

J.  R.  Williams  and  Shlpp  &  Sheppard,  for 
plaintiff  in  error.  F.  A.  Hoopei-,  Sol.  Gen., 
and  J.  A.  Ansley,  Jr.,  for  defendant  in  error. 

LITTLE,  J.  Chapman  was  indicted  for  a 
misdemeanor,  and  the  case  was  transferred 
to  and  tried  In  the  city  court  of  Americus. 
The  trial  resulted  in.  a  conviction.  The  de- 
fendant moved  for  a  new  trial,  and  the  mo- 
tion was  continued  from  time  to  time,  and 
came  up  finally  for  a  hearing  before  the  Judge 
at  chambers,  imder  continuances  properly 
made.  We  are  conclusively  to  presume  that 
this  motion  was  heard  in  vacation,  for  the 
reason  that  it  does  not  appear  by  the  bill  of 
exceptions  to  have  been  heard  In  term  time, 
and  the  order  overruling  the  motion  was 
dated  at  chambers,  September  15,  1902.  The 
motion  will  therefore  be  considered  as  having 
been  determined  in  vacation.  When  the  mo- 
tion came  on  for  a  hearing,  the  plaintiff  In 
error,  in  connection  therewith,  submitted,  In 
writing,  a  motion  to  set  aside  the  Judgment 
which  had  been  rendered  In  the  case,  and 
to  vacate  the  order  or  sentence  based  on  said 
verdict  for  reasons  stated  in  the  written  mo- 
tion. After  considering  that  motion,  the  pre- 
siding Judge  denied  and  overruled  the  same; 
and  the  plaintiff  In  error  excepted,  and,  in  his 
bill  of  exceptions,  complains  that  the  court 
erred  in  overruling  that  motion.  We  do  not 
think  the  court  committed  any  error  in  so 
ruling.  In  the  case  of  Haskens  v.  State,  114 
Ga.  837,  40  S.  E.  997,  it  Is  declared  that  a 
judge  of  the  superior  court  has  no  authority 
to  entertain  a  motion  made  in  vacation  to 
set  aside  a  Judgment  of  that  court.  So,  with- 
out r^ard  to  whether  there  was  or  was 
not  any  merit  in  the  groand  'of  the  motion 
to  set  aside,  had  it  been  made  at  the  proper 
time,  it  is  sufficient  to  say  that  at  the  time 
it  was  presented  the  court  had  no  JurlBdiction 
to  entertain  it  and  committed  no  error  in 
overruling  the  same. 

2.  It  is  also  complained  that  the  trial  Judge 
erred  in  overruling  the  motion  for  a  new 
trial.  The  grounds  of  this  motion  were  that 
the  verdict  was  contrary  to  the  evidence, 
against  the  weight  of  the  evidence,  and  con- 
trary to  law.  An  examination  of  the  evi- 
dence upon  which  the  conviction  was  founded 
results  in  the  conclusion  that  the  evidence 
was  sufficient  to  warrant  the  verdict,  and  we 
know  of  no  reason  why  the  same  Is  contrary 
to  law. 

Tbe  judgment  overruling  the  motion  for  a 
new  trial  Is  therefore  affirmed.  All  tbe  jus- 
tices concurring,  except  LUMPKIN,  P.  J., 
absent  and  CANDLER,  J.,  not  presiding. 


(US  Ga.  STt) 
SIMS  V.  SIMS  et  al. 
(Supreme  CJourt  of  Georgia.    Dec.  10,  1902.) 

CUSTODY  OF  CHILD. 
1.  The  judgment  of  the  Ordinary,  awarding 
the  custody  of  the  child  In  question  to  its  fa- 
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ther,    was   ampl^   rapported   bj;   the   evidence, 
and  the  overruliiifr  of  the  certiorari   sued  ont 
by  the  mother  was  not  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Naomi  Sims  against  W.  J.  Sims 
and  others.  From  the  Judgment  awarding 
custody  of  children  to  defendant  Sims,  Na- 
omi Sims  brings  error.    Affirmed. 

Henry  Walker,  Tor  plaintiff  in  error.  M. 
B.  Eubanks,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN.  P.  J.,  absent. 

(US  Qa.  741) 

HIGGINBOTHAM  t.  COOPER. 

(Supreme   Court  of  Georgia.     Dec.  12,   1902.) 

SPECIFIC    PERFORMANCE— IDENTITY    OF   SUB- 
JBXyr-MATTBR. 

1.  A  court  of  equity  will  not  undertake  to 
compel  the  specific  performance  of  a  parol  con- 
tract for  the  sale  of  land,  unless  the  land 
which  is  the  subject-matter  of  the  alleged  con- 
tract la  clearly  identified. 

(Syllabua  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Suit  by  R.  M.  Hlgginbotham  against  J.  P. 
Cooper,  executor.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

C.  A.  Thornwell,  for  plalntlfit  in  error.  W. 
W.  Brookes  and  Halsted  Smith,  for  defendant 
in  error. 

COBB,  J.  Mrs.  Hlgginbotham  brought  an 
equitable  petition  against  the  executor  of 
Clark,  praying  for  the  speciflc  performance 
of  a  parol  contract  for  the  sale  of  land.  The 
Judge  directed  the  Jury  to  return  a  verdict 
In  favor  of  the  defendant,  and  an  assignment 
of  error  upon  this  ruling  was  the  only  one 
Insisted  upon  In  this  court  The  evidence  in- 
troduced in  behalf  of  the  plaintiff  was  pos- 
sibly sufficient  to  establish  all  that  was  neces- 
sary for  the  specific  performance  of  the  al- 
leged parol  contract,  except  that  the  identity 
of  the  land  alleged  to  have  been  the  subject 
of  the  sale  was  not  shown  with  sufficloit 
definlteness.  The  plahitiff  being  an  Incompe- 
tent witness,  on  account  of  the  death  of  the 
other  contracting  party.  It  was  sought  to  make 
out  the  case  by  proof  of  declarations  of  the 
defendant's  testator.  A  daughter  of  the  plaln- 
tifT  testified  that  she  had  seen  her  mother 
pay  Clark  sums  of  money  at  different  times, 
and  that.  In  the  conversations  about  the  pay- 
ments, Clark  referred  to  property  which  he 
had  sold  the  plaintiff.  The  witness  said  she 
knew  what  property  Clark  referred  to,  and 
that  It  was  situated  on  Seventh  avenue, 
"between  our  place  and  the  Ragan  place." 
There  was,  however,  nothing  In  this  witness' 
testimony  to  show  that  Clark  referred  to  the 
property  she  thought  he  was  talking  about, 
and  nothing  to  show  that  he  said  anything  i 


by  which  the  Identity  of  the  property  could 
be  determined.  A  son  of  the  plaintiff  testt- 
fled  that  be  liad  heard  a  conversation  be- 
tween his  moti^er  and  Clark,  in  which  be  re- 
ferred to  the  place  as  the  "Orchard  Place," 
but  there  was  no  evidence  to  show  where  the 
Orchard  place  was,  or  of  what  it  consisted. 
Henry  Walker,  Esq.,  testified  that  Clark  had 
told  him  that  he  had  sold  to  plaintiff  a  piece 
of  land,  and  that  she  had  paid  all  except  $10 
of  the  purchase  money;  that  Clark  said  the 
property  be  had  sold  to  her  was  on  Seventh 
avenue;  that  he  had  bought  it  at  a  tax  sale, 
and  had  a  sheriff's  deed  to  it  There  was 
no  evidence  as  to  where  Seventh  aTenue 
was.  But  let  it  be  conceded  that  Seventb 
avenue  was  In  Rome,  Ga.;  no  particular 
iot  was  Identified;  and  tliis  would  l>e  true 
even  though  it  was  a  lot  on  that  street 
wliich  Clark  had  bought  at  a  tax  sale.'  There 
was  no  evidence  as  to  the  length  of  the  street, 
<nr  as  to  how  many  houses  and  lots  were  on 
it;  and  it  was  possible  that  Clark  might  have 
been,  at  the  time  of  the  conversation  with 
Walker,  the  owner  of  several  lots  on  that 
street,  which  tie  bad  bought  at  tax  sales. 
Certainly  it  was  Incumbent  upon  the  plaintiff, 
resting  under  the  burden  of  making  out  ber 
case  by  evidence,  to  show  that  the  lot  describ- 
ed in  her  petition  was  the  only  lot  on  Sev- 
enth avenue  which  Clark  lud  bought  at  tax 
sale,  before  she  could  rely  on  the  evidence 
of  Walker  as  In  part  Identifying  the  property 
which  was  the  subject-matter  of  the  sale. 
A  court  of  equity  will  never  decree  the  specif- 
ic performance  of  a  contract  for  the  sale  of 
land,  unless  the  land  which  Is  the  subject- 
matter  of  the  alleged  sale  Is  clearly  Identified 
In 'the  contract.  Especially  is  this  rule  to  be 
applied  where  the  effort  Is  to  enforce  a  parol 
contract  for  the  sale  of  land.  See,  In  this 
connection,  Printup  v.  Mitchell,  17  Ga.  567 
(16),  63  Am.  Dec.  258;  Smith  v.  Jones,  66 
Ga.  338,  42  Am.  Rep.  72:  North  v.  Mendel, 
73  Oa.  404,  54  Am.  Rep.  879;  Douglass  v. 
Bunn,  110  Ga.  159,  85  S.  E.  339;  Gathis  v. 
Angler,  104  Ga.  386,  30  S.  E.  876;  D wight 
V.  Jones,  115  Ga.  744,  42  S.  E.  48. 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LUMPKIN,  P.  J.,  absent 

0I»  Ga.  74T) 
CENTRAL  OF  GEORGIA  RT.  CO,  v.  LAN- 
CASTER. 
(Supreme  C!oart  of  Georgia.    Dec.  12,  1902.) 

AFPEAI^HARMLESa    ERROR— KVIDSNCR 

1.  The  evidence  objected  to,  even  if  not  tech- 
nically admissible,  was  harmless  to  the  plain- 
tiff In  error,  as  the  fact  sought  to  be  eBtablish- 
ed  thereby  was  not  denied  by  it,  and  was 
abundantly  proved   by  its  own   witnesses. 

2.  The  evidence  on  the  trial  before  the  magis- 
trate was  suflicient  to  supi^ort  the  verdict  found 
against  the  defendant  in  its  capacity  either  of 
carrier  or  of  warehouseman,  and  it  was  there- 
fore not  error  for  the  jndce  of  the  superior 
court  to  overrule  the  certiorari. 

(Syllabua  by  the  Court.) 


f  1.  See  Appeal  and  Error,  toL  t.  Cent  Dig-  U 
4163.  4164. 
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Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Action  by  J.  F.  Lancaster  against  tbe 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
AfiBrmed. 

HaU  &  Cleveland  and  Cabaniss  &  WlUlng- 
ham,  for  plaintiff  In  error.  Julian  B.  Wil- 
liamson, for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LT7MFKIN,  P.  J.,  absent 


(116  Oa.  699) 

McPHAIL  y.  STATE. 

(iSapreme  Court  of  Georgia.     Dec.  9,  1902.) 

ORHnNAL  LAW— BVIDENCI>-NBW  TRIAI<- 
HBARINQ  07  MOTION. 

1.  Where  a  motion  for  a  new  trial  is  made 
In  term,  and  set  for  a  hearing  in  Tacation,  and 
for  any  reason  ia  not  disposed  of  in  Tacatioii, 
it  is  in  order  for  hearing  and  disposition  dnr^ 
ing  the  term  without  notice. 

2.  The  evidence  warranted  the  verdict,  and 
no  reason  appears  why  the  judgment  overrul- 
ing the  motion  for  a  new  trial  should  be  re- 
versed. 

(SyUabns  by  the  Court) 

Error  from  superior  court  Irwin  county; 
D.  M.  Roberts,  Judge. 

Tom  McPhall  was  convicted  of  murder,  and 
iHrlngs  error.    Affirmed. 

McDonald  &  Qulncey,  for  plaintiff  In  er- 
ror. J.  F.  De  I<acy,  Sol.  Gen.,  and  Jno.  O. 
Hart;  Atty.  Gen.,  for  defendant  In  error. 

CANDLER,  J.  At  tbe  March  term,  1902, 
of  the  siiperior  court  of  Irwin  county,  Mc- 
Phall was  tried  and  convicted  on  an  Indict- 
ment charging  him  with  tbe  offense  of  mur- 
der. At  the  same  term  the  defendant  made 
a  motion  for  a  new  trial,  and  the  presiding 
Judge  granted  a  rule  nisi  calling  upon  the 
solicitor  general  to  show  cause  at  such  time 
and  place  as  should  be  further  ordered  by 
the  court  upon  10  days'  notice  to  each  party, 
why  a  new  trial  should  not  be  granted.  The 
motion  was  afterwards  set  for  a  hearing  at 
Eastman  on  August  6,  1902,  at  chambers, 
and  was  duly  heard  at  that  time,  tbe  court 
reserving  Its  decision  until  August  8th,  at 
which  time  the  motion  was  orraruled.  The 
defendant  tendered  to  the  court  a  bill  of  ex- 
ceptions, in  which  error  was  assigned  on  the 
bearing  of  the  motion  on  August  6th,  without 
having  given  the  10-days  notice  "required 
by  law  and  by  the  order."  So  far  as  the 
record  shows,  the  tendering  of  the  bill  of  ex- 
ceptions complaining  of  the  hearing  of  the 
motion  without  giving  the  notice  provided  for 
by  the  order  was  the  first  occasion  upon 
which  tbe  attention  of  tbe  trial  Judge  was 
called  to  this  point.  Before  the  bill  of  ex- 
ceptions was  certified  by  the  Judge,  the  so- 
licitor general  presented  the  following  mo- 
tion: "Now  comes  J.  F.  De  Lacy,  solicitor 
general,  and  shows  to  the  court  that  the 
above-«tated  motion   came  on   to  be  heard 


upon  notice  given,  which  was  not  served 
within  ten  days,  and,  relying  upon  the  be- 
lief that  ten  days'  notice  was  waived,  the 
motion  was  decided  by  tbe  court,  and  a  new 
trial  refused.  It  now  appears  that  excep- 
tion has  been  taken  to  tbe  decision  upon  the 
ground  that  ten  days'  notice  was  not  given 
movant  before  the  hearing.  Wherefore,  to 
obviate  any  legal  difficulty,  and  to  give  the 
movant  the  ten-days  notice,  said  solicitor 
general  prays  that  an  order  be  granted  re- 
(lulring  movant  to  show  cause  why  the  Judg- 
ment on  said  motion  for  new  trial  refusing 
the  same  should  not  be  set  aside,  and  the 
said  motion  for  new  trial  reinstated."  Up- 
on this  motion  the  court  passed  the  following 
order:  "Upon  reading  and  considering  the 
foregoing  motion  of  the  solicitor  general,  it 
is  ordered  by  the  court  that  the  counsel  for 
movant  In  said  motion  for  new  trial  show 
cause  before  me  at  Irwinvllle,  Georgia,  on  the 
10th  day  of  September,  1902,  why  said  mo- 
tion for  new  trial  should  not  be  reinstated 
as  prayed  for."  The  motion  and  order  were 
dated  August  27,  1902.  On  September  10th— 
which  was  during  the  regular  September 
term  of  Irwin  superior  court— an  order  was 
passed  setting  aside  the  order  refusing  a  new 
trial  and  reinstating  the  motion.  On  the 
following  day— September  11th— the  motion 
was  heard  a  second  time,  and  the  court  again 
passed  an  order  refusing  a  new  trial.  When 
the  motion  was  called  for  a  hearing  on  Sep- 
tember 11th,  counsel  for  the  movant  objected 
to  proceeding  with  the  bearing  on  the  ground 
that  he  had  .not  had  the  10-days  notice  pro- 
vided for  by  the  original  order,  but  this  ob- 
jection was  overruled  by  the  court 

1.  It  will  be  observed  that  there  was  no 
objection,  on  the  part  of  counsel  for  the  ac- 
cused, to  the  setting  aside  by  the  court  of 
the  first  order  denying  a  new  trial.  This 
was  a  consent  order,  passed  in  term  time, 
and  we  are  left  to  determine  whether  or  not 
the  court  erred  In  hearing  the  motion,  over 
objection  by  counsel  for  the  accused,  during 
a  regular  term  of  the  court  without  giving 
the  lO-days  notice  provided  for  in  tbe  original 
order.  The  sole  objection  made  by  counsel 
to  the  hearing  of  the  motion  on  September 
11th  was  that  be  had  not  had  that  notice, 
but  the  record  does  not  disclose  that  he  ad- 
vanced any  reason  why  the  hearing  of  the 
motion  should  be  further  delayed.  The  first 
order,  providing  for  10  days'  notice  of  the 
time  and  place  of  the  hearing  of  the  motion, 
evidently  liad  in  view  the  hearing  of  the  mo- 
tion In  vacation.  The  act  approved  Decem- 
ber 14,  1896  (Civ.  Code,  §!  4323  et  seq.),  was 
intended  to  apply  only  to  hearings  In  vaca- 
tion. When,  upon  motion  of  the  solicitor 
general,  the  court,  with  the  consent  of  coun- 
sel for  the  accused,  passed  an  order  setting 
aside  the  first  order  denying  a  new  trial, 
the  motion  stood  upon  the  docket  of  the  court 
Just  as  did  any  other  motion  pending  therein, 
and,  tn  the  absence  of  any  legal  showing 
for  a  continuance  or  postponement  could  be 
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heard  during  the  regular  term  of  the  court. 
The  courts  of  this  state  have  power  to  call 
and  hear,  during  a  regular  term,  any  matter 
pending  therein;  and  this  •without  notice  to 
anybody.  The  law  supposes  that  counsel 
having  business  in  a  court  are  always  pres- 
ent at  Its  sessions,  and  it  appears  by  the 
record  In  this  case  that  when  the  motion  was 
called  on  the  day  following  the  order  rein- 
stating it  counsel  for  the  accused  was  pres- 
ent, and  that  the  only  objection  made  to  the 
bearing  was  that  the  10-days  notice  had  not 
been  given  which  was  provided  for  in  the 
original  order.  This  court  has  held  in  a 
number  of  cases  that  Jurisdiction  to  proceed 
in  term  is  not  lost  by  an  order  to  hear  at 
chambers.  From  the  record  In  this  case  It 
appears  that  the  first  hearing,  on  August  6th, 
was  improvldently  had;  and  when  the  court, 
in  term  time,  without  objection  on  either 
side,  set  aside  the  order  passed  in  vacation, 
the  motion  stood  upon  the  docket  as  any  oth- 
er motion  thereon,  and  eo  remained  until 
called  up  in  its  order.  See  Helmly  v.  Davis, 
111  Ga.  860,  36  S.  B.  927,  and  cases  cited; 
Civ.  CkJde,  8  5485. 

2.  The  foregoing  disposes  of  the  only  ques- 
tion presented  by  the  record  in  this  case 
which  requires  discussion.  The  motion  for 
a  new  trial  contains  only  the  general  grounds 
that  the  verdict  was  contrary  to  law  and  the 
evidence.  A  careful  review  of  the  testimony 
shows  that  the  conviction  of  the  accused 
was  amply  warranted  by  the  evidence,  and 
no  reason  appears  why  the  Judgment  of  the 
court  below  should  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


(116  Oa.  753) 

KING  V,  WESTBROOKS. 
(Supreme  Court  of  Georgia.     Dec.   12,   1902.) 
ACTION  ON  NOTBS-PIiBADINO— INTBRBST. - 
1.  While  it  is  not  necessary  in  a  sait  on  a 
promissory  note  to  set  out  in  the  petition  in 
figures  the  amount  of  interest  due  at  the  com- 
mencement of  the  salt,  but  an  allegation  that 
interest  ii  due  at  a  given  rate  from  a  given 
day  will  be  sufficient  to  authorize  a  recovery 
of  all  interest  due  and  payable  on  the  debt, 
still,  if  the  pleader  sets  forth  a  stated  sum  as 
due  on  a  given  day,  no  larger  sum  than  that 
can  be  recovered   as   interest   up  to  the  date 
stated. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Action  by  W.  H.  Westbrooks  against  Car- 
rie King.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed,  with  direction. 

Cabanlss  &  Wlllingham,  J.  B.  Williamson, 
and  B.  G.  Cabanlss,  Jr.,  for  plaintlfl  in  error. 
Persons  &  Persons,  for  defendant  in  error. 

COBB,  J.  Westbrook  brought  suit  against 
Mrs.  Carrie  King,  alleging  that  she  had  "ex- 
ecuted unto  him  a  certain  mortgage  note"  for 
$415.96.  maturing  Ootober  15,  1893,  bearing 


Interest  from  matnrity  at  8  per  cent  per  an- 
num; that  the  defendant  was  committing 
waste  upon  the  mortgaged  premises;  and 
praying  that  she  be  enjoined.  Plaintlfl 
amended  his  petition,  and  prayed  that  the 
mortgage  be  foreclosed,  and  "that  he  be  al- 
lowed to  recover  of  [defendant]  the  sum  of 
$391.76,  as  principal,  and  upon  which  there 
Is  due  up  to  August  the  Ist  the  sum  of  $15.66 
(total  principal  and  interest  due  up  to  Au- 
gust 1, 1899,  $406.42),  and  aU  further  interest 
from  said  date  at  the  rate  of  eight  per  cent 
per  annum."  There  was  also  an  amendment 
praying  for  a  Judgment  for  attorney's  fees. 
The  defendant  filed  several  pleas,  but  at  the 
trial  relied  only  on  one,  setting  up  that  the 
original  debt  due  plaintiff  was  partly  hers 
and  partly  her  hnsband's,  and  that  she  had 
paid  all  that  was  due  by  her.  The  verdict 
was  in  favor  of  the  plaintiff  for  $367.10  prin- 
cipal, $102.20  interest  to  February  13,  1902. 
the  date  of  the  verdict  and  $46.93  attorney's 
fees.  The  defendant  excepts  to  a  Judgment 
overruling  her  motion  for  a  new  trial.  The 
evidence  was  conflicting,  but  there  was  evi- 
dence authorizing  a  finding  In  favor  of  plain- 
tiff on  the  issue  made  by  the  defendant's 
plea.  We  find  no  error  which  would  require 
a  new  trial  on  this  issue.  It  is  contended, 
however,  that,  even  if  this  is  true,  the  verdict 
is  too  large.  The  plaintiff  claimed  only  $15.- 
66  due  as  Interest  to  August  1,  1899.  The 
interest  on  $367.10  from  that  date  to  F^m- 
ary  13,  1902,  is  $74.37,  which,  added  to  $15.- 
66,  makes  $90.03.  The  verdict  is  therefore 
for  $12.17  interest  in  excess  of  what  the 
plaintlfl  is  entitled  to  recover  if  he  is  bound 
by  the  averment  that  only  $15.66  Interest  was 
due  on  August  1,  1899.  Why  should  he  be 
not  so  bound?  It  was  not  necessary  for  him 
to  have  set  out  the  exact  amount  claimed  as 
interest,  but,  having  done  so,  he  cannot  re- 
cover any  larger  sum  as  interest  up  to  the 
date  referred  to  in  the  petition.  Direction  is 
given  that  the  verdict  tod  Judgment  as  to 
interest  and  attorney's  fees  be  so  amended 
as  to  conform  to  the  above  ruling,  and  that 
the  costs  of  this  writ  of  error  and  all  costs 
that  have  accrued  in  the  court  below  since 
the  verdict  be  taxed  against  the  defendant 
In  error. 

Judgment  affirmed,  with  directions.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent 


018  a*.  762) 
BALDWIN   FBRTILIZBR  00.  v.   CAR- 
MICHAEL. 
(Supreme  Court  of  Georgia.     Dec  12,  1902.) 

NOTB— INDORSEMENT— LIMITATIONS— PtBAD- 
INO— AMENDMENT. 
1.  A  contract  attached  to  a  promissory  note, 
and  signed  by  the  payee  thereof,  in  which  he 
undertakes  to  transfer  the  note,  and  guaranty 
it  as  free  from  any  defense  that  could  be  made 
under  section  278o  of  the  Code  of  Georgia,  and 
also  guaranty  payment  in  full  on  the  day  it  i* 
due,"  is,  in  this  state,  a  contract  of  indorse- 
ment. 
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2.  The  note  being  a  sealed  instrtunent,  the 
statutory  bar  applicable  to  tbe  contract  of  in- 
dorsement is  20  yea^s,  tbriMurh  no  seal  follows 
the  signature  of  the  payee  tuereto. 

3.  Where  the  petition  seeking  to  recover  on 
such  a  contract  as  that  above  quoted  describes 
the  defendant  as  a  "guarantor,"  it  is  compe- 
tent to  amend  by  describing  him  as  indorser, 
even  if  such  an-  amendment  is  necessary  in  or- 
der to  authorize  a  recovery  on  the  contract. 

(Syllabus  by  the  Cotirt) 

Error  from  anperlor  court,  Greene  connty; 
John  C.  Hart,  Judge. 

Action  by  tbe  Baldwin  Fertilizer  Compa- 
ny against  Lucia  C.  Carmichael,  administra- 
trix. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

O.  A.  Merrltt  and  Jos.  P.  Brown,  for  plain- 
tiff in  error.  Jas.  B.  Park,  for  defendant  in 
error. 

COBB,  J.  Tbe  plaintiff  brought  snit  on 
March  7,  ISOl,  against  Carmichael,  on  a  con- 
tract of  which  the  following  is  a  copy:  "For 
value  received,  I  transfer  the  within  note  to 
Baldwin  Fertilizer  Co.,  and  guaranty  It  as 
free  from  any  defense  that  could  be  made 
under  section  2785  of  the  Code  of  Georgia, 
and  also  guaranty  i»yment  in  full  on  the  day 
it  is  due.  This  June  20,  1894.  J.  F.  Car- 
michael, per  Jas.  Davison,  Atty."  This  con- 
tract was  attached  to  the  note  to  which  it 
referred,  and  Carmichael  was  the  payee  of 
this  note,  which  was  a  sealed  instrument,  and 
was  dated  May  11,  1804.  Pending  the  case 
in  this  court,  Carmichael  died,  and  his  admin- 
istratrix was  made  a  party  in  his  stead.  Tbe 
petition  described  Carmichael  as  a  "guaran- 
tor," and  the  suit  was  brought  against  him 
as  such.  The  defendant  made  a  motion  to 
dismiss  tbe  petition  on  the  ground  that  the 
contract  sued  on  was  barred  by  the  statute 
of  limitations,  and  upon  the  further  ground 
that  the  record  in  the  case  showed— which 
was  conceded  to  be  true— that  the  principals 
were  nonresidents  of  Greene  county,  and 
had  never  been  sued  on  the  contract  Pend- 
ing the  consideration  of  this  motion,  the 
plaintiff  offered  an  amendment  to  the  petition, 
seeking  to  strilie  the  word  "guarantor"  wher- 
ever it  occtured  in  the  petition,  and  to  sub- 
stitute the  word  "indorser,"  thereby  changing 
the  petition  so  as  to  allege  that  defendant 
was  liable  to  plaintiff  as  Indorser,  instead 
of  guarantor.  The  court  refused  to  allow  the 
plaintiff  to  amend,  and  dismissed  the  peti- 
tion on  the  grounds  stated  in  tbe  motion  to 
dismiss.  To  each  of  these  rulings  tbe  plain- 
tiff excepted. 

Under  the  former  decisions  of  this  court, 
tbe  contract  sued  on  seems  to  be  one  of  in- 
dorsement It  was  made,  according  to  tbe 
allegations  of  the  petition,  for  the  purpose 
of  transferring  the  note  to  tbe  phiintiff  in 
satisfaction  of  a  claim  held  by  it  against 
the  defendant,  and  tbe  mere  use  of  the  word 
"guaranty"  will  not  make  tbe  contract  one 
of  guaranty.  The  case  of  Pattlllo  ▼.  Alexan- 
der, 96  6a.  60,  22  S..B.  646,  29  L.  B.  A.  616, 


seems  to  be  controlling  in  principle  on  tbe 
(luestion.  See,  also,  Yanzant  v.  Arnold,  31 
Ga.  210;  Manufacturing  Co.  v.  Jones,  90  Ga. 
309,  17  S.  B.  81.  If  the  contract  was  one  of 
Indorsement  then,  under  tbe  ruling  made  in 
Milledge  v.  Gardner,  29  Ga.  700,  the  suit  was 
liot  barred.  In  that  case  tt  was  ruled:  "Un- 
der our  statutes  tbe  indorsement  of  a  sealed 
instrument,  although  the  signature  of  tbe  in- 
dorser has  no  seal  nor  scroll  attached  to  it 
is  Itself  a  contract  under  seal,  and  the  statu- 
tory bar  applicable  to  it  is  twenty  years." 
It  la  true  that  in  the  case  of  Ridley  v.  High- 
tower,  112  Ga.  476,  87  S.  B.  733,  which  fol- 
lowed a  decision  made  in  Latham  v.  Kolb, 
76  Ga.  291.  this  court  refused  to  extend  the 
ruling  of  tbe  Milledge  Case  to  a  contract  of 
suretyship,  but  that  decision  is  left  lulmpalr- 
ed  so  far  as  regards  a  case  to  which  it  is 
directly  applicable;  and  this  is  such  a  case, 
the  defendant  here,  as  well  as  In  tbe  Milledge 
Case,  being  a  technical  indorser.  It  is  tme 
that  In  tbe  Ridley  Case  it  was  suggested 
that,  when  the  Latham  Case  in  76  Ga.  was 
decided,  the  court  probably  thought  although 
no  reference  was  made  to  the  Milledge  Case, 
that  the  change  made  in  tbe  law  by  tbe 
act  of  18S6,  now  embodied  in  Civ.  Code,  f 
S7%>,  rendered  that  decision  inapplicable  to 
tbe  case  then  in  hand;  but  the  real  distinc- 
tion which  the  court  in  112  Ga.,  37  S.  E., 
drew  between  that  case  and  tbe  Milledge 
Case  was  that  one  involved  a  contract  of 
suretyship  and  the  other  one  of  indorsement 
That  case,  therefore.  Is  only  authority  for  tbe 
proposition  tbat  the  two  contracts  referred 
to  were  essentially  different  with  respect  to 
tbe  question  then  being  dealt  with.  The 
Milledge  Case  was  decided  when  the  act  of 
1888  (Cobb's  Dig.  p.  274)  was  of  force,  and 
this  act,  as  well  as  tbe  act  of  1866,  prescrib- 
ed simply  when  an  instrument  should  be 
considered  as  being  under  seal,  but  with  no 
reference  whatever  to  the  question  whether 
an  Indorsement  or  other  similar  contract 
should  be  regarded  as  being  under  seal  mere- 
ly because  the  contract  to  which  it  referred 
was  under  seal.  We  do  not  think,  therefore, 
that  any  change  has  been  made  In  tbe  law 
since  the  Milledge  C&ae  was  decided  that 
could  affect  tbe  decision  then  made.  This 
being  so,  that  decision  is  controlling  upon  us 
here,  and  the  suit  was  not  barred. 

We  are  also  of  opinion  that  the  plaintiff 
should  have  been  allowed  to  amend  so  as  to 
charge  the  defendant  as  an  indorser,  instead 
of  a  guarantor,  if,  indeed,  such  an  amend- 
ment was  an  indispensable  prerequisite  to  a 
recovery.  The  cause  of  action  set  forth  in 
tbe  petition  was  the  right  to  recover  on  the 
contract  set  out  therein.  The  fact  that  the 
plaintiff  may  have  erroneously  construed  the 
contract  would  not  operate  to  dismiss  the  ac- 
tion. We  question  whether  any  such  amend- 
ment was  necessary,  and  whether  the  court 
should  not  have  construed  the  contract  in- 
dependently of  any  construction  which  the 
plaintiff  may  bave  put  upon  it    See,  In  tbi« 
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vionnection,  Williamson  t.  Wblte,  101  Ga. 
279,  28  S.  E.  846,  65  Am.  St  Rep.  802; 
Thompson  t.  High,  13  Ga.  311;  Callaway  t. 
Harrold,  61  Ga.  111.  But  certainly,  under 
our  system  of  amendments,  an  amendment 
which  did  not  change  the  contract  In  any  re- 
tipect,  but  merely  corrected  an  erroneous  con- 
struction of  the  same,  should  have  been  al- 
lowedi  See,  in  this  connection,  McCandless 
r.  Add  Co.,  115  Ga.  968,  42  S.  B.  449,  and 
cases  cited. 

Judgment  reversed.    All  the  Justices  con- 
curring;, except  LUMPKIN,  P.  J.,  absent 


(116  Ga.  ei$) 

HUNT  et  al.  v.  STATE. 

(Supreme  Court  of  Georgia.     Dec.  9,  1902.) 

RIOT— BTIDBNCB-NBW  TRIAL. 

1.  The  evidence  introduced  by*  the  state  fully 
warranted  a  conviction  of  the  accused  for  the 
offense  of  riot,  and,  so  far  as  appears,  the 
court  did  not  err  in  refusing  to  grant  them  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Eteralson  county; 
C.  G,  Janes,  Judge. 

A.  J.  Hunt  and  others  were  convicted  of 
riot,  and  bring  error.    AflSrmed. 

Griffith  &  Weatherby  and  Craven  &  Hutch- 
eson,  for  plaintiffs  in  error.  W.  T.  Roberts, 
Sol.  Gen.,  and  Bdwards  &  Aalt,  for  the  State. 

SIMMONS,  C.  J.  The  plaintiffs  in  error 
were  brought  to  trial  for  and  convicted  of 
the  offense  of  riot,  under  an  Indictment  char^ 
ging  that  on  a  day  specified  they,  "with  force 
and  arms,  did,  in  a  violent  and  tumultuous 
manner  curse,  abuse,  and  drive  away  from 
the  home  of  W.  M.  Jones  J.  H.  West  and 
Henry  Jones,  contrary  to  the  laws  of"  thia 
state,  etc.  A  motion  for  a  new  trial  was  made 
by  the  accused,  but  proved  unproductive,  and 
they  seek  at  our  hands  a  decision  as  to  its 
merits.  The  case  made  out  by  the  state  was, 
in  brief,  substantially  as  follows:  On  the 
day  named  hi  the  indictment  W.  M.  Jones 
was  in  the  possession  of  a  bouse  he  had  rent- 
ed from  West,  who  was  the  agent  of  another, 
claiming  title  to  the  farm  upon  which  this 
house  was  located.  Two  of  the  plaintiffs  in 
error  appear  to  have  been  under  the  impres- 
sion that  they  were  the  true  ownais  of  the 
premises,  while  another  of  them  asserted  a 
claim  based  on  the  doctrine  of  emblements. 
He  had  a  son,  who  apparently  was  devoted 
to  his  cause.  The  four  appeared  on  the  scene 
prior  to  the  breakfast  hour  of  W.  M.  Jones. 
Two  of  them  were  armed  with  guns,  but  in  a 
conciliatory  spirit  approached  West  and  Hen- 
ry Jones,  who  were  present,  and  also  armed, 
and  "proposed  to  settle  this  matter  without 
using  guns."  This  proposition  was  accepted, 
and  ,tl»e  guns  were  "stacked"  with  a  view 
to  talking  the  matter  over.  The  conference 
tnmlnated  in  a  fight  without  weapons  be- 


tween West  and  one  of  the  accused,  and  after 
an  indecisive  struggle  the  latter  took  his  de- 
parture, and  was  followed  by  the  other  mem- 
bers of  his  party,  while  West  went  Into  the 
house.  The  accused  almost  immediately  re- 
turned, however,  each  armed  with  a  gun, 
and  commenced  firing,  at  the.  time  uttering 
threats  and  curses,  and  ordering  the  In  ma  tea 
of  the  house  to  at  once  leave  tbe  premises. 
West  and  Henry  Jones,  against  whom  this 
mandate  was  specially  directed,  then  retired 
in  good  order.  W.  M.  Jones  and  his  family 
were  then  driven  away  also.  He  had,  the 
night  previous,  agreed  to  move  off  the  place, 
and  bad  asked  one  of  the  accused  to  secure 
him  another  house.  He  was  compelled, 
against  his  will,  to  move  that  day.  No  tes- 
timony was  offered  bi'  behalf  of  the  accused, 
though  each  made  a  statement  to  the  Jnry 
in  which  be  gave  his  version  of  what  occur- 
red. Under  the  evidence  relied  on  by  the 
state,  it  cannot  be  seriously  insisted  that  the 
verdict  of  guilty  was  unwarranted,  so  we 
will  pass  to  a  consideration  of  the  special 
grounds  of  the  motion  for  a  new  trial  The 
court  declined  to  admit  evidence  offered  for 
the  purpose  of  showing  the  title  nnder  which 
two  of  the  accused  laid  claim  to  the  premises 
over  the  possession  of  which  the  distorbance 
to  the  peace  of  the  state  arose.  Obviously, 
this  evidence  was  wholly  irrelevant,  for,  how- 
ever good  a  title  they  may  have  had  to  the 
premises,  this  would  not  justify  fhem  in  pro- 
ceeding in  a  riotous  and  tumultuous  manner 
to  take  possession  of  the  same.  Another  com- 
plaint is  that  the  court  refused  "to  allow  de- 
fendants to  prove  by  W.  M.  Jones  that  he 
was  getting  his  things  out  of  his  house  when 
defendants  got  there  that  morning."  If  such 
was  the  case,  the  disturbance  created  by  them 
was  all  the  more  inexcusable.  Peaceable 
preparations  for  the  moving  of  honsebold  ef- 
fects are  not  to  be  regarded  as  a  signal  for, 
or  as  Justifying,  a  riot.  Again,  it  is  insisted 
that  the  court  erred  in  not  permitting  counsel 
for  the  accused  to  ask  W.  M.  Jones  the  ques- 
tion, "Ton  made  arrangements  with  him  [one 
of  the  accused]  to  carry  your  things?"  We 
cannot  undertake  to  say  that  this  ruling  op- 
erated to  the  prejudice  of  the  accused,  since 
what  answer  was  expected  of  the  witness  la 
not  made  to  appear.  News  Co.  v.  Mencken, 
115  Ga.  1017,  42  S.  B.  369.  Nor  are  we  pre- 
pared to  bold  that  injury  resulting  from  re- 
fusing to  allow  one  of  the  accused  to  make 
a  statement  of  "all  that  took  place  during 
the  time  the  offense  was  alleged  to  have  been 
committed,  and  by  confining  him  to  a  state- 
ment of  Just  what  he  did."  What  be  desta^d. 
but  was  not  allowed,  to  state  to  the  jury, 
should  have  been  fully  set  forth  In  the  motion 
for  a  new  trial,  in  order  that  we  might  be 
enabled  to  pass  intelligently  upon  the  ques- 
tion whether  or  not  the  trial  Judge  abused 
his  discretion  in  the  premises. 

Judgment  affirmed.    All   the  Justices  con- 
currhig,  except  LUMPEjIN,  P.  3^  abwnt 
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GRIFFIN  T.  GRIFFIN. 
(Supreme  Court  of  Georgia.     Dec.   12,  1902.) 

FORCIBI-B  BNTBY— BVIDBNCB. 

1.  A  veidict  for  the  pUintifE  In  a  proceeding 
founded  upon  (St.  Code,  S  4823  et  seq.,  proTid- 
ine  a  dvll  remedy  for  forcible  entry  and  de- 
tainer, is  not  warranted  when  the  erldenoe 
shows  that  the  entry  was  made  into  an  occu- 
pied dwelling  bouse  during  the  temporary  ab- 
sence of  the  person  entitled  to  the  possession. 

(Syllabus  by  tile  Court) 

Error  from  superior  court,  Laurens  county; 
Jno.  C.  Hart,  Judge. 

Action  by  F.  D.  Griffin  against  George 
Grlffln.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

8.  B.  Baker  and  Alcerman  &  Akerman,  for 
plaintiff  In  error.  H.  P.  Howard  and  T.  U 
Grlner,  for  defendant  in  error. 

OOBB,  J.  Fred  V.  GrUDn  institnted  in  the 
Justice's  court  an  action  of  forcible  entry  and 
detainer  against  George  Grlffln  under  the  pro- 
Tlslons  of  CiT.  CV>de,  |  4823  et  seq.  The  case 
•was  tried  before  a  Jury,  and  a  general  verdict 
for  the  plaintiff  was  rendered.  The  defend- 
ant filed  a  petition  praying  for  a  writ  of  cer- 
tiorari, and  to  the  refusal  of  the  Judge  to 
sanction  the  petition  he  excepted.  The  sole 
question  made  in  the  petition  is  whether  the 
verdict  in  the  Justice's  court  was  warranted 
by  the  evidence,  which,  as  set  out  In  the  peti- 
tion, was,  in  substance,  as  follows:  The 
plaintiff  was  in  possession  of  the  house  al- 
leged to  have  been  entered  by  the  defendant, 
using  the  same  as  a  dwelling  house.  He 
went  away  temporarily,  and  locked  up  the 
bouse,  leaving  his  bed,  bedding,  and  other 
articles  of  furniture  in  the  house.  The  back 
door  of  the  house  was  fastened  with  a  pad- 
lock by  attaching  a  chain  to  a  staple  in  the 
door  facing;  the  chain -being  attached  to  the 
door  by  a  little  wire.  During  the  plaintiff's 
absence  the  defendant  broke  open  the  back 
door  of  the  house  with  an  axe,  entered,  and 
took  {wssesslon,  and,  when  plaintiff  returned, 
refused  to  surrender  possession,  claiming  that 
he  entered  rightfully,  and  telling  plaintiff  that 
he  would  have  to  gro  to  court  to  recover  pos- 
session. Under  the  averments  of  the  petition 
the  Jury  were  warranted  in  finding  the  facts 
to  be  as  above  stated,  though,  according  to 
the  defendant's  testimony,  he  used  no  other 
force  in  making  the  entry  into  the  house  than 
to  twist  the  little  wire  which  attached  the 
chain  to  the  door.  The  only  facts  which  the 
Jury  were  authorized  to  inquire  btto  were  the 
"possession  and  the  force."  The  merits  of 
the  tide  were  not  involved.  Civ.  Code,  t  4826. 
It  would  seem  that  in  a  proceeding  of  this 
character,  where  the  affidavit  alleges  both  a 
forcible  entry  and  a  forcible  detainer,  it  is 
necessary  to  prove  both  a  forcible  entry  and 
a  forcible  detainer.  See,  In  this  connection. 
Lewis  V.  Stat^  00  Ga.  692,  26  S.  £.  496,  68 


%L  See    Forcible    Entry    and    Detainer,    voL    flL 
Oeat.  Die.  H  10,  M. 


Am.  St.  Rep.  285.  But,  without  reference 
to  this  point,  we  are  of  opinion  that  under  the 
facts  alleged  in  the  petition  for  certiorari  a 
verdict  in  favor  of  the  plaintiff  was  not  war- 
ranted, and  that  the  Judge  of  the  superior 
court  erred  in  refusing  to  sanction  the  peti- 
tion. In  Lewis  v.  State,  99  Ga.  692,  26  S.  B. 
496,  59  Am.  St  Rep.  255,  it  was  held  that 
"breaking  and  entering,  an  unoccupied  house 
in  the  absence  of  the  person  who  had  previ- 
ously been  in  posBeHsion  and  control  thereof, 
and  who  still  claimed  the  right  to  the  posses- 
sion, is  not  indictable."  In  a  carefully  con- 
sidered opinion,  wherein  he  refers  to  both 
English  and  American  authorities,  Mr.  Jus- 
tice Lumpkin  reaches  the  conclusion  that  the 
rule  stated  in  the  headnote,  and  which  is 
quoted  above,  was  of  force  under  the  English 
law,  notwithstanding  a  statement  to  the  con- 
trary in  some  of  the  authorities.  The  Judg- 
ment was  reversed  in  that  case,  because  the 
evidence  failed  to  show  a  forcible  entry,  when 
the  Indictment  had  alleged  both  a  forcible 
entry  and  a  forcible  detainer;  it  being  held 
that  it  was  necessary  to. show  both.  In  the 
opinion  it  is  stated  that  Pen.  Code,  {  338, 
adopts  the  common-law  definition  of  forcible 
entry.  That  section  is  as  follows:  'Torcible 
entry  is  the  vlolentiy  taking  possession  of 
lands  and  tenements  with  menaces,  force  and 
arms,  and  without  authority  of  law."  As  the 
provisions  of  our  statute  dealing  with  the 
civil  proceeding  do  not  undertake  to  define 
forcible  entry  and  forcible  detainer,  It  is  man- 
ifest that  the  common-law  definitions  are  to 
be  applied  also  to  the  action  instituted  to  re- 
dress the  mere  private  wrong.  Forcible  en- 
try or  detainer  was  at  first,  under  the  English 
law,  only  an  offense  against  the  public.  But 
by  several  early  E>ngllsh  statutes  a  summary 
proceeding  was  provided  before  one  or  more 
Justices  of  the  peace,  who  had  power  to  sum- 
mon a  jury  and  try  the  question;  and,  if  the 
person  against  whom  the  complaint  was  made 
was  found  to  have  committed  a  forcible  entry 
or  a  forcible  detainer,  then  a  fine  was  im- 
posed upon  him,  and,  in  addition  to  this,  ims- 
ses:slon  was  restored  to  the  complaining  party, 
without  inquiring  into  the  merits  of  the  title. 
4  BL  Comm.  149;  3  BL  Comm.  179;  13  Am. 
&  Bug.  Enc.  Law  (2d  Ed.)  744;  2  TayL  Landl. 
&  T.  (8th  Ed.)  {  786.  It  will  thus  be  seen 
that  under  the  English  statutes  the  civil  rem- 
edy and  the  criminal  prosecution  were  gov 
emed  by  the  same  rules,  for  they  were  tried 
together  in  the  same  proceeding.  Indeed,  the 
proceeding  was  really  a  prosecution  for  the 
public  offense,  with  the  Incidental  right  of 
the  person  entitled  to  the  possession  to  have 
bis  possession  restored.  Our  statutes  have, 
however,  separated  the  two  proceedings,  but 
the  statute  providing  the  civil  remedy  bears 
a  striking  analogy  to  the  proceeding  had  un- 
der the  English  statutes,  and  the  same  rules 
as  to  the  character  of  the  force  necessary 
should  be  applied  to  It  as  to  the  prosecution 
'nr  the  public  wrong.  See,  In  this  connec- 
tion, 9  Knc.  PI.  A  Praa  pi  85.    In  2  Tayl 
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liandl.  &  T.  (8th  Ed.)  (  787,  referring  to  the 
civil  remedy,  It  Is  said:  "To  make  an  entry 
forcible,  there  must  be  such  acts  of  violence 
used,  or  such  threats,  menaces,  or  gestures 
<rxhlbited,  as  give  reason  to  apprehend  per- 
sonal injury  or  danger  id  standing  in  defense 
of  the  possession."  This  Is  substantially  the 
definition  of  our  Penal  Code,  upon  which  the 
ruling  in  the  Lewis  Case  was  founded.  The 
definitions  of  forcible  entry  and  forcible  de- 
tainer contained  In  the  Penal  Code  have  been 
treated  by  tMs  court  as  being  applicable  to  the 
civil  proceeding.  See  Harrell  v.  Holt,  70  Ga. 
25;  Stuckey  v.  Oarleton,  66  Ga.  215.  Wo 
think,  therefore,  that,  inasmuch  as,  under  the 
averments  of  the  petition  for  certiorari,  the 
uncontradicted  evidence  showed  that  the 
plaintiff  was  temporarily  absent  from  the 
house  at  the  time  the  defendant  entered,  the 
verdict  rendered  was  not  warranted,  and  the 
petition  for  certiorari  should  have  been  sanc- 
tioned. 

Judgment  reversed.  All  the  Justioes  caa- 
cnrring.  except  LUMPKIN,  P.  J.,  absent 

(Ue  Oa.  C21) 

ANTOGNOU  et  al.  v.  MILLBR. 

MHJLHR  V.  ANTOGNOLI  et  al. 

(Supreme  Coart  of  Georgia.     Dec.  9,  IWSL) 

PLBADINO— ANSWBR-8UFFICIBNCT— NBW 
TRIAL-AOTION  ON  NOTB. 

1.  In  testing  the  relevancy  and  sufficiency 
of  matters  of  defense  set  forth  In  one  of  sev- 
eral paragraphs  of  a  defendant's  answer,  the 
facts  alleged  in  such  paragraph  are  to  be  con- 
sidered, not  alone,  but  in  the  light  of  the  alle- 
gations embraced  in  the  other  paragraphs  of 
the  answer  relating  to  the  same  defense. 

2.  There  was  in  the  present  case  no  abuse  of 
discretion  in  ordering  another  trial,  notwith- 
-standing  the  verdict  set  aside  was  the  second 
finding  by  a  jnry  in  favor  of  the  prevailing 
party. 

(Syllabns  by  the  Court) 

Elrror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Clarence  L.  Miller  against  An- 
tognoll  &  Co.  Verdict  for  defendants.  From 
an  order  granting  a  new  trial,  both  parties 
bring  error.    Affirmed. 

Denny  &  Harris,  for  plaintiff  in  error. 
Henry  Walker,  for  defendants  in  error. 

SIMMONS,  C.  J.  A  petition  was  filed  by 
Clarence  L.  Miller,  in  which  the  firm  of  A.  M. 
Antognoll  &  Co.  was  named  as  defendant  and 
in  which  a  promissory  note  for  $188,  and  a 
duebiil  for  $45,  both  signed  in  the  name  of 
that  firm  and  payable  to  the  plaintiff,  were 
declared  upon.  An  answer  was  filed  by  the 
defendant  partnership,  in  which  it  set  up  two 
defenses:  (1)  That  payment  of  the  note  had 
been  made  to  H.  K.  Miller,  who  was  the 
authorized  agent  of  the  plaintiff  to  collect 
it;  and  (2)  that  t&e  plaintiff  was  only  the 
nominal  holder  of  the  note  and  duebiU,  H.  R. 
Miller  being  the  real  owner  th«eof,  and,  as 
such,  having  received  payment  in  full  of  the 
Indebtedness  thereby  evidenced.    In  support 


of  this  latter  contention  the  defendant  alleged 
that  H.  R.  Miller  had  been  the  proprietor 
of  certain  bottling  works  which  were  destroy- 
ed by  fire;  that  in  order  to  conceal  from  his 
creditors  the  fact  of  his  ownerstiip  thereof, 
he  had  conducted  business  in  the  name  of  the 
plaintiff,  and,  on  receipt  of  the  proceeds  aris- 
ing from  a  policy  of  insurance  covering  the 
property  destroyed  by  the  fire,  had  loaned  a 
portion  of  the  money  so  received  to  defend- 
ant taking  from  defendant  the  note  and  due- 
bill  payable  to  the  plaintiff,  with  a  view  to 
giving  fresh  color  to  the  tradition  that  he  had 
been  the  owner  of  the  bottling  establishment 
The  allegations  of  fact  relied  on  as  support- 
ing this  line  of  defense  were  set  forth  in  the 
answer  in  divers  paragraphs,  each  separately 
numbered.  To  the  answer  a  demurrer  was 
Interposed  by  the  plaintiff,  several  grounds  of 
which  were  sustained  by  the  trial  judge,  and 
others  of  which  were  overruled  by  him.  Is 
those  grounds  of  the  demurrer  which  his  hon- 
or declined  to  sustain,  separate  attacks  were 
directed  against  designated  paragraphs  of 
the  answer  which  were  assailed  as  containing 
matter  which  was  wholly  irrelevant  and 
which  constituted  no  defense  to  the  action. 
The  case  proceeded  to  a  trial  on  the  merits, 
and  resulted  in  a  verdict  in  favor  of  the  dt>- 
fendant  This  was,  it  appears,  the  secona 
verdict  returned  in  the  case;  the  first  which 
was  also  adverse  to  the  plaintiff,  having  been 
set  aside  by  the  trial  court.  He  made  a  mo- 
tion for  a  new  trial,  which  was  granted,  and 
the  defendant  sued  out  a  writ  of  error  to  this 
court  in  which  complaint  is  made  that  the 
trial  judge  abused  his  discretion  in  ordering 
that  the  case  undergo  a  still 'further  investi- 
gation before  a  jury.  By  a  cross-bill  of  ex- 
ceptions the  prevailing  party  below  brings 
to  this  court  for  review  the  judgment  over- 
ruling certain  grounds  of  his  demurrer  to  the 
defendant's  answer. 

1.  The  nature  of  these  grounds  has  already 
been  sufficiently  Indicated.  Doubtiess  it  Is 
true  that  the  allegations  of  fact  set  forth  in 
some  of  the  paragraphs  of  the  answer  would 
ont,  taken  alone,  constitute  any  reason  why 
the  plaintiff  should  not  recover;  but  to  con- 
sider by  itself  each  of  these  paragraphs  is  not 
the  proper  test  for  determining  the  relevancy 
and  sufficiency  of  the  facts  therein  pleaded. 
Regarded  as  a  whole,  the  answer  unquestion- 
ably set  up  a  meritorious  defense,  upon  which 
each  of  the  paragraphs  which  the  court  below 
declined  to  strike  had  a  direct  beating.  That 
each  of  them  should  contain  a  full  and  com- 
plete defense  was  unnecessary.  Indeed,  to 
present  an  answer  wherein  the  matters  of 
defense  relied  on  are  set  forth  In  orderly  and 
distinct  paragraphs.  Is  a  practice  not  only  per- 
missible, but  one  to  be  encouraged,  as  con- 
ducive to  good  pleading. 

2.  A  careful  scrutiny  of  the  evidence  Intro- 
duced on  the  last  trial  of  the  case  has  led  ns 
to  the  conclusion  that  none  of  the  sanctity 
which  ordinarily  attaches  to  a  second  verdict 
in  favor  of  the  prevailing  party  can  be  claim- 
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cd  for  ■  tbat  now  under  oonalderation.  In 
tact,  we  are  by  no  means  clear  that  the  trial 
Judge  would  hare  been  warranted  In  giving 
to  it  hla  approval.  The  defendant  partner- 
ship signally  failed  to  establish  Its  defense 
that  H.  R.  Miller,  and  not  the  plalntUt,  was 
the  real  owner  of  the  note  and  duebill  npon 
which  suit  was  brought  Nor  was  there  any 
satisfactory  evidence  going  to  show  that  H. 
R.  MlUer  retained  In  his  possession  these  pa- 
pers, and,  as  the  authorized  agent  of  the 
plaintiff,  accepted  In  his  behalf  payments 
thereon.  It  appears  that  £he  firm  of  A.  M. 
Antognoli  A  Co.  had  numerous  business  deal- 
ings with  H.  B.  Miller  as  an  Individual,  be- 
came Indebted  to  him  In  a  considerable 
amount,  and  made  payments  to  him  of  mon- 
ey on  divers  occasions.  In  no  Instance,  how- 
ever, was  he  directed  to  apply  any  payment 
to  the  satisfaction  of  the  note  and  duebill 
held  by  the  plaintlfl.  On  the  contrary,  it 
would  seem  tbat  there  was  no  understanding 
between  H.  R.  Miller  and  the  defendant  part- 
nership that  he  was  to  be  regarded  as  the 
agent  of  the  plaintiff  with  respect  to  the  col- 
lection of  either  of  these  demands.  Oertaln 
is  It  that  the  authority  of  H.  R.  MlUer  to 
thus  act  as  the  agent  of  the  plaintiff  was  not 
made  to  satisfactorily  appear.  This  being  so, 
and  there  being  no  proof  either  that  H.  B. 
Miller  had  the  above-mentioned  papers  in  his 
possession  at  the  time  any  payment  was  made 
to  him  by  A.  M.  Antognoli  &  Co.,  or  that  any 
of  the  money  collected  by  him  from  that 
firm  ever  reached  the  hands  of  the  plalntllf, 
a  recovery  by  him  would  seem  to  have  been 
demanded.    Howard  v.  Rice,  54  Oa.  62. 

Judgment  affirmed  both  as  to  the  main  and 
an  to  the  cross  bill  of  ecceptlons.  All  the 
Justices  concurring,  except  LIQIPKIN,  P.  J„ 
absent  on  account  of  slckneas. 


(U6  Qa.  745) 

ATWATBR  V.  HANNAH  et  oL 

(Supreme  Court  of  Georgia.     Dec.  12,   1908.) 

WARBBOUSBS  —  AORBEMENT  TO  INSURB  — 
PUSIADINa  —  AMBNDMBNT  —  NBW  CAUSB  OF 
ACTION— NBW  TRIAIi— NBWLT  DISCOVBRSSn) 
■TIDBNCS. 

1.  "A  mere  statement  In  a  warehouse  receipt 
that,  'All  cotton  stored  with  us  fully  faisured,' 
will  not  alone  constitute  a  contract  between 
the  parties,  requiriug  the  warehouseman  to  in- 
sure  the  cotton  of  his  customer,  and  rendering 
him  liable  for  the  value  of  the  same  when  de- 
stroyed by  fire." 

2.  The  amendments  to  the  petition  were  prop- 
erly disallowed  for  the  reason  that  each  sought 
to  set  up  a  new  and  distinct  cause  of  action. 

8.  The  evidence  authorized  the  verdict.  The 
showing  as  to  diligence  in  reference  to  the  al- 
leged uewly  discovered  evidence  not  belttg  at 
all  satisfactory,  and  there  being  no  alBdavit 
as  to  the  character  and  credibility  of  the  alleg- 
ed new  witness,  the  discretion  of  the  trial  judge 
in  refusing  to  grant  a  new  trial  will  not  be  con- 
trolled. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Dpoon  connty^i 
D.  M.  Ro^>ertB,  Judge. 


Action  by  J.  W.  Atwater  against  O.  W.  T. 
Hannah  &  Oa  Judgment  for  defendants, 
and  plaintifl  brings  error.    Affirmed. 

J.  A.  Gotten  and  Worrlll  &  Rigsdill,  for 
plaintiff  hi  error.  M.  H.  Sandwich  and  J.  Y. 
Allen,  for  defendants  In  error. 

OOBB,  J.  Atwater  sued  Hannob  &  Co., 
alleging  in  bis  petition.  In  substance,  that  the 
defendants  were  warehousemen,  and  as  such 
had  received  for  plaintiff  six  bales  of  cotton, 
which  they  underto(riE,  for  a  consideration,  to 
safely  keep  and  deliver  upon  demand, .  but 
which  they  had  failed  to  do,  thereby  becom- 
ing liable  to  plaintiff  in  a  stated  stun.  It  was 
further  alleged  that  defendants,  in  order  to 
induce  custom,  had  Inserted  in  the  ware- 
house receipts  the  following:  "All  cotton 
stored  with  us  fully  Insured.  Acts  of  Provi- 
dence excepted."  It  was  averred  that  this 
statement  was  In  the  receipts  given  to  plain- 
tiff; tbat  It  constituted  an  agreement  to  in- 
sure; that  plaintiff  relied  on  It  as  an  agree- 
ment to  Insure,  and  did  not  Insure  his  cotton; 
tbat  the  same  was  destroyed  by  fire;  and 
that  therefore  the  defendants  became  Uable 
to  him,  as  insurers,  for  the  value  of  the  cot- 
ton. It  was  also .  alleged  that  the  loss  of 
the  cotton  was  due  to  the  gross  negligence 
of  the  defendants;  the  petition  setting  out 
fully  what  Is  claimed  to  constitute  the  neg- 
ligence, and  laying  damages  in  a  stated  simi. 
The  trial  resulted  in  a  verdict  for  the  de- 
fendants, and  the  case  Is  here  upon  a  bill  of 
exceptions  assigning  error  upon  the  refusal  to 
grant  a  new  trial,  and  upon  other  rulings 
made  pending  the  trial. 

1.  The  defendants  filed  a  written  demurrer 
upon  the  ground  that  there  was  a  mU^olnder 
of  causes  of  action.  In  that  the  petition  con- 
tained two  counts,  one  sounding  In  contract 
and  the  other  In  tort  There  was  also  an 
oral  motion  to  dismiss  so  much  of  the  petition 
as  related  to  the  contract  on  the  ground 
that  the  same  set  forth  no  cause  of  action. 
The  court  sustained  the  oral  motion,  and 
struck  all  the  averments  of  the  petition  seek- 
ing to  charge  the  defendants  with  liability 
on  accoimt  of  the  statement  in  the  warehouse 
receipts  above  referred  to.  Under  the  deci- 
sion in  Zom  V.  Hannah,  106  Oa.  61,  81  8.  B. 
797,  there  was  no  error  In  this  ruling. 

2.  The  plaintiff  offered  two  amendments  to 
his  petition;  the  first  alleging.  In  substance, 
that  prior  to  the  time  he  stored  Ms  cotton 
with  defendants  be  bad  a  conversation  with 
one  of  them,  which,  with  the  statement  In 
the  warehouse  receipt  left  him  under  the  im- 
pression that  hla  cotton  was  to  be  Insured  by 
defendants;  tbat  he  acted  on  this  Impression, 
and  did  not  insure  his  cotton;  that  the  state- 
ments of  the  defendant  with  whom  he  con- 
versed and  the  statement  in  the  receipts  were 
false  and  fraudulent  and  Intended  to  deceive 
and  did  actually  deceive  him,  to  bis  injury. 
The  second  amendment  alleged  tbat  the  con- 
versation above  referred  to  and  the  statement 
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In  (be  warehouse  receipt  constituted  an  ex- 
press contract  to  Insure  on  tlie  part  of  tbe 
defendants,  and,  baring  failed  to  so  Insnre, 
they  were,  liable  for  tbe  value  of  tbe  cotton. 
Tbe  court  refused  to  allow  either  of  these 
amendments.  There  was  no  error  In  these 
rulings.  Even  If  the  amendments  were  oth- 
erwise unobjectionable,  they  were  properly 
disallowed,  for  the  reason  that  they  sought 
to  set  up  new  and  distinct  causes  of  action. 
It  is  by  no  means  clear  that  the  facts  alleged 
in  either  amendment  constituted  a  cause  of 
action,  but,  if  they  did,  the  amendments  were 
properly  disallowed  for  the  reason  Just  stated. 

8.  The  case  went  to  the  Jury  upon  that 
portion  of  the  petition  which  alleged  liability 
on  the  ground  that  the  defendants  had  not  ex- 
ercised that  care  which  the  law  required  of 
warehousemen.  On  this  issue  the  evidence 
was  in  conflict,  but  there  was  evidence  sup- 
porting the  verdict  That  ground  of  tbe  mo- 
tion for  a  new  trial  seeking  a  new  trial  on 
account  of  newly  discovered  evidence  did  not 
contain  any  afBdavlt  as  to  the  character  and 
credibility  of  tbe  alleged  new  witness,.  See 
Civ.  Code,  t  5481.  In  addition  to  this,  tbe 
showing  as  to  diligence  was  not  at  an  satis- 
factory. The  discretion  resting  with  trial 
Judges  in  such  cases  was  not  by  any  means 
abused  in  the  present  case. 

Judgment  affirmed.  All  tbe  Justices  con- 
cnnlng,  except  LUMPKIN,  P.  J.,  absent 


(11«  Oa.  617) 

RAWLiS  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.   Dec.  9,  1902.) 

CRIMINAL  LAW— NBW  TRIAL. 

1.  The  jury  being  the  Judges  of  the  credibil- 
ity of  witDesses,  and  the  testimony  upon  ^hich 
the  state  relied,  if  credible,  beiug  aufflcient  to 
authorize  a  conviction,  and  the  trial  judge  be- 
ing satisfied  with  the  verdict,  tbe  supreme 
court  will  not  interfere  with  the  discretion  ex- 
ercised by  him  in  oyerruling  a  motion  for  a 
new  trial  based  solely  upon  tbe  general  grounds. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Gordon  county: 
A.  W.  Flte,  Judge. 

Mag  Bawls  and  others  were  convicted  of 
crime,  and  bring  error.    Affirmed. 

Cantrell  &  Ramsaur,  for  plaintitrs  in  error. 
Sam  P.  Maddox,  Sol.  Gen.,  for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J„  absent 


(U6  Oa.  «») 


TRIOE  V.  STATE. 


(Snpreme  Conrt  of  Georgia.     Dec.  9,  1902.) 

LARCBNT  FROM  DWELLING  HOUSE>- 
BVIDENCB. 

L  An  accusation  charging  a  larceny  from 
the  dwelling  house  of  a  named  person  is  not 
sostained  by  proof  that  he  was  the  owner  in 
fee  of  a  hotel,  which  he  rented  to  and  which 
was  conducted  by  another,  and  that  the  theft 


was  committed  tn  a  room  of  this  hotel  whicb 
was  occupied  by  a  gnest  of  the  latter. 
(Syllabus  by  the  Conrt) 

Error  ftom  city  court  of  Griffin;  R.  W. 
Hammond,  Judge. 

Joe  Trice  was  convicted  of  larceny  from 
a  dwelling  bouse,  and  brings  error.    Reversed. 

Tbos.  W.  Tburman,  for  plaintiff  in  error. 
O.  H.  P.  Slaton,  for  tbe  State. 

«IMMONS,  C.  J.  The  pUlntUC  In  error,  Joe 
Trice,  was  in  the  conrt  below  convicted  of 
the  offense  of  larcmy  from  tbe  house.  Tbe 
accusation  under  which  he  was  brought  to 
trial  charged  that  be  "did,  with  force  and 
arms,  unlawfully  enter  tbe  dwelling  bouse  of 
J.  T.  Gray,  and,  after  so  entering,  did  wrong- 
fully and  fraudulently  take  and  cany  away 
a  certain  pistol.  In  said  house  stored,  of  the 
value  of  ten  dollars,  tbe  personal  properly  of 
T.  B.  Borom,  with  Intent  then  and  there  to 
steal  said  pistol."  The  sole  question  present- 
ed for  our  determination  is  whether  or  not 
this  charge  was  sustained  by  tbe  evidence 
upon  whicb  the  state  relied  for  a  conviction. 
The  person  In  whom  tbe  ownavhip  of  the 
property  alleged  to  have  been  stolen  was  laid 
testified:  "I  lost  a  pistol  worth  twelve  or 
fifteen  dollars.  It  was  taken  from  my  room 
In  tbe  Gray  House,  In  the  city  of  Griffin."  J. 
T.  Gray,  who  was  alleged  to  be  tbe  owner 
of  the  dwelling  house  wherein  the  larceny 
was  committed,  testified:  "The  bouse  wboe 
the  pistol  was  taken  is  a  hotel  known  as  tbe 
'Gray  House,'  and  Is  run  by  Mrs.  Barbam. 
I  rent  the  house  to  her,  and  board  with  ber. 
I  pay  her  board,  and  have  no  control  over 
tbe  bouse.  Mrs.  Barham  controls  the  bouse." 
Tbe  precise  point  to  be  determined,  therefore. 
Is,  was  Gray,  rather  than  Mrs.  Barham  or 
T.  B.  Borom,  properly  alleged  In  the  accusa- 
tion to  be  the  owner  of  the  dwelling  house 
to  which  these  witnesses  retired?  "The 
meaning  of  'ownership'  varies  with  tbe  of- 
fense. Burglary  Is  not  a  disturbance  to  the 
fee  of  the  place  as  realty,  but  to  the  habit- 
able security.  Therefore,  In  burglary,  'owner- 
ship' means  any  possession  which  Is  rightful 
as  against  tbe  burglar."  2  BIsh.  New  O. 
Proc.  {  137. '  "In  general,  possession  and  oc- 
cupancy by  tbe  alleged  owner  are  all  that  are 
required.  While  he  need  not  own  the  fee,— he 
need  not  even  pay  rent,— 'It  Is  enough  that  it 
was  bis  actual  dwelling  house  at  the  time.' 
Even  a  possession  unlawful  as  against  the 
person  claiming  title,  but  lawful  as  against 
tbe  burglar,  will  suffice"  Id.  t  138.  "And 
as  a  genera]  rule  the  ownership,  so  far  as 
burglary  is  concerned.  Is  in  a  lessee  or  other 
tenant  having  title,  and  not  in  the  owner  of 
the  fee."  1  Whart  Cr.  Law  aoth  Ed.)  { 
788.  Accordingly  an  accusation  charging  that 
one  burglariously  entered  tbe  dwelling  honse 
of  a  named  person  is  to  be  understood,  not 
as  referring  to  him  as  the  owner  of  the  fee. 
but  as  alleging  that  he  had  possession  of  and 
control  over  the  house,  and  occupied  It  as- a 
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dwelling.  Indeed,  our  Penal  Code  (section 
149),  which  defines  the  offense  of  burglary, 
evidently  contemplates  that  the  person  who 
occupies,  rather  tlian  another  who  holds  the 
legal  title  to,  but  Is  not  In  possession  of,  a 
dwelling  house,  shall  be  regarded  as  the  own- 
&[  of  the  same;  for  that  section,  in  express 
torms,  declares  that  "a  hhred  room  or  apart- 
ment in  a  public  tavern,  inn,  or  boarding- 
house,  shall  be  considered  as  the  dwelling- 
house  of  the  person  occupying  or  hiring  the 
same."  Such  has  been  the  construction  which 
this  court  has  heretofore  put  upon  the  lan- 
guage of  that  section.  Houston  v.  State,  38 
Oa.  165;  Yarborough  v.  State,  86  Ga.  396,  12 
S.  E.  650,  and  cases  cited.  Under  our  stat- 
ute, "larceny  from  the  house  is  the  breaking 
or  entering  any  house  with  the  intent  to  steal, 
or  after  breaking  or  entering  said  house,  steal- 
ing therefrom  anything  of  value."  Pen.  Code, 
(  178.  This  definition  of  this  offense  makes 
It  80  close  akin  to  that  of  burglary,  we  can 
see  no  reason  for  holding  that  a  distinction 
iB  to  be  drawn  between  an  accusation  char- 
ging a  larceny  from  the  house  and  an  indict- 
ment for  burglary,  in  so  far  as  an  allegation 
as  to  the  ownership  of  a  particular  dwelling 
house  Is  concerned.  Ndtha  offense  InTOlves 
"a  disturbance  to  the  fee  of  the  place  as  real- 
ly"; 80  it  would  seem  somewhat  absurd  to 
hold  that  the  ownership  of  a  dwelling  alleg- 
ed to  have  been  bmrglariously  entered  should 
.be  laid  In  the  actual  occupant,  and  not  In 
the  owner  of  the  fee,  if  he  was  not  In  posses- 
sion, whereas  the  latter  should  be  alleged  to 
be  Its  owner  In  the  event  of  a  mere  larceny 
therein  committed.  Certain  It  Is  that  no  such 
distinction  has  heretofore  been  recognized  by 
this  court  On  the  contrary,  it  was,  in  Mark- 
ham  V.  State,  25  6a.  52,  held  that  "the  posses- 
sion and  occupancy  of  a  house  toy  a  person 
as  a  dwelling  house  is  sufficient  evidence  of 
ownership  thereof  in  that  person  to  support 
an  allegation  In  an  Indictment  for  larceny 
from  the  house  that  the  prisoner  ent«ed  the 
dwelling  house  of  that  person."  There  it  ap- 
peared that  one  Tboraason  was  conducting 
a  boarding  house,  wherein  one  Parker  and  the 
accused  "roomed  together,"  and  from  the  room 
they  occupied  a  watch  belonging  to  Parker 
was  stolen.  The  trial  judge  declined  to 
charge  the  Jury  "that,  if  they  believed  from 
the  evidence  that  the  watch  was  taken  from 
the  hired  lodgings  of  a  boarder  in  the  house 
of  Thomason,  that  the  indictment  should 
have  BO  charged  it,  and  that  It  was  not  suffi- 
cient to  have  charged  that  the  watch  was 
taken  from  the  house  of  Thomason."  This 
court  appears  to  have  recognized  that  this 
charge,  had  there  been  sufficient  evidence  up- 
on which  to  predicate  It,  ought  to  have  been 
given;  for,  in  passing  on  an  assignment  of 
error  touching  the  matter,  Judge  McDonald 
said  (page  64):  "There  was  no  evidence  that 
the  room  from  which  the  watch  was  stolen 
was  the  hired  lodgings  of  a  boarder.  A  board- 
er lodged  there,  but  there  was  no  evidence 
that  he  had  hired  that  particular  room.  Thae 
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being  no  evidence  to  support  the  request 
•  •  •  to  charge  the  jury,  It  was  not  error 
in  the  presiding  Judge  to  refuse  it"  As  re- 
gards the  present  case,  we  are  of  the  opinion 
that  the  state  did  not  prove  the  charge  as 
laid,  the  evidence  disclosing  that  Gray  had 
rented  the  hotel  to  Mrs.  Barham,  and  exer- 
cised no  control  over  It,  and  that  the  pistol 
which  was  stolen  was  taken  from  a  room 
therein  not  occupied  by  him,  but  by  another, 
who,  while  a  witness  on  the  stand,  several 
times  referred  to  it  as  his.  In  fact,  it  does 
not  affirmatively  appear  that  Gray  occupied 
any  room  In  the  building.  That  he  was  not 
the  resident  owner  of  it.  In  the  sense  charged 
In  the  accusation,  we  hold  without  difficulty 
or  hesitation. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


Ciis  Ga.  626) 

MOBLB  et  aL  y.  BURNBY. 

(Supreme  Court  of  Georgia.     Dec.   10,   1902.) 

OLBRK  OF  COTTRT— PLACING  CAUSB  ON  IBSUB 
DOCKET— CANCBLLATION  OF  ENTRY. 

1.  Where  the  superior  court  and  a  city  court 
in  the  same  county  have  concurreut  jurisdic- 
tion of  a  warrant  for  the  eviction  of  a  tenant 
holding  over,  and  the  counter  aflSdavit  thereto, 
and  the  sheriff  returns  the  papers  to  the  clerk 
of  the  superior  court,  and  that  o£Scer,  who  la 
also  clerk  of  the  city  court,  places  the  case 
upon  the  issue  docket  of  the  superior  court,  he 
has  no  right,  on  bis  own  motion,  or  at  the  re- 
quest of  counsel  for  the  plaintiff,  to  cancel  the 
entry  on  the  superior  court  docket,  change  the 
entries  on  the  papem,  and  transfer  the  case  to 
the  docket  of  uie  cit7  court,  without  an  order 
of  the  judge  of  the  superior  court  This  is 
true  although  the  act  creating  the  city  court 
makes  such  a  case  returnable  to  that  court  un- 
less the  plaintiff  otherwise  directs. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
John  H.  Reece,  Judge. 

Action  by  Mary  W.  Noble  and  others 
against  A.  S.  Bnmey.  Judgment  for  defend- 
ant and  plaintiffs  bring  error.    Affirmed. 

Denny  &  Harris,  for  plaintiffs  in  error. 
McHenry  &  Maddox,  for  defendant  in  error. 

SIMMONS,  C.  J.  The  plahitiffs  in  error 
sued  out  a  warrant  against  Burney  to  dis- 
possess him  of  certain  premises  as  a  tenant 
holding  over  and  beyond  his  term.  Burney 
filed  the  affidavit  required  by  law,  and  the 
sheriff  returned  the  papers  to  the  clerk  of  the 
superior  court  who  placed  the  case  on  the 
docket  of  the  superior  court  This  return  to 
the  clerk  was  made  about  February  14,  1902. 
The  next  term  of  the  superior  court  after 
the  return  of  the  warrant  to  the  clerk  did  not 
commence  until  the  July  f<dlowlng.  The 
next  term  of  the  city  court  of  Floyd  county 
was  the  March  term,  1902.  At  the  request 
of  counsel  for  the  plaintiffs,  the  clerk  can- 
celed the  entry  of  the  case  on  the  dockets  of 
the  superior  court,  and  erased  the  entrlea  on 
the  papers  showing  a  return  to  the  July 
term  of  the  superior  court,  and  changed  them 
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■o  u  to  show  a  return  to  the  March  term  of 
the  city  court.  He  also  entered  the  case  on 
the  dockets  of  the  city  court  The  same  per- 
son was  clerk  of  the  superior  court  and  clerk 
of  the  city  court  '^hen  the  case  was  called 
in  the  city  court  the  defendant  moved  to 
dismiss  it  on  the  ground  that  the  court  was 
without  Jurisdiction,  as  the  case  had  been 
docketed  in  the  superior  court,  which  court 
alone  bad  Jurisdiction  of  the  case.  The 
above  facta  appearing,  the  court  struck  the 
case  from  its  dockets.  The  plaintUTs  ex- 
cepted. 

The  Civil  Code  (section  4816)  declares  that, 
after  the  counter  affidavit  has  been  made  in 
a  case  like  this,  the  sherlfC  shall  return  the 
proceedings  to  the  next  term  of  the  superior 
court  The  act  creating  the  city  court  of 
Floyd  county  declares  that  the  officer  shall 
in  such  a  case  return  the  proceedings  to  that 
court  unless  the  plaintiff  otherwise  directs. 
Acts  188^83,  p.  536.  Thus  it  appears  that 
there  are  two  courts  In  the  couiity  of  Floyd 
having  Jurisdiction  of  such  cases  as  the 
present  The  Code  makes  it  the  duty  of  the 
sherifT  to  return  the  proceedings  to  the  su- 
perior court  The  act  creating  the'  city  court 
makes  the  proceedings  returnable  to  that 
court  unless  the  plaintiff  directs  otherwise. 
The  Code  is  mandatory;  the  act  creating  the 
city  court  is  not  so  strong  in  expression  as 
to  the  court  to  which  the  proceedings  should 
be  returned.  The  sheriff  chose  to  follow  the 
Code,  and  returned  the  proceedings  to  the 
clerk  of  the  superior  court,  and  that  clerk 
placed  the  case  on  the  docket  of  the  superior 
court,  as  be  bad  the  right  to  do.  When  it 
was  thus  placed  on  the  docket,  the  case  be- 
came one  pending  In  the  superior  court  Ac- 
cording to  our  views.  It  must  remain  in  that 
court  to  be  tried  or  transmitted  to  the  city 
court  by  an  order  of  the  Judge  of  the  supe- 
rior Qourt.  The  fact  that  the  clerk  of  the 
superior  court  was  also  clerk  of  the  city  court 
did  not  authorize  him  to  cancel  the  case  on 
the  superior  court  docket,  and  transmit  it 
to  the  city  court  While  he  was  one  person 
holding  both  offices,  they  were  separate  and 
distinct  and  he  was  In  himself  two  separate 
and  distinct  officials.  He  could  not  act  as 
clerk  of  the  city  court  in  a  manner  which 
would  affect  his  actions  as  clerk  of  the  supe- 
rior court  Had  the  offices  been  held  by 
two  different  men,  neither  could  have  can- 
celed the  case  from  the  dockets  of  one  court 
and  transmitted  It  to  the  other.  The  do-k 
of  a  court  of  record  has  no  authority  to  strike 
from  the  docket  a  case  which  is  properly  re- 
turned .  to  that  court,  and  entered  on  the 
docket  The  Judge  of  the  court  has  control 
of  the  dockets,  and  he  is  the  only  person  au- 
thorized to  strike  cases  from  the  dockets,  or 
to  make  entries  thereon.  This  case  having 
been  properly  returned  by  the  sheriff  to  the 
superior  court,  and  having  been  properly  en- 
tered upon  its  dockets.  It  was  improper  for 
the  clerk  to  strike  It  from  the  docket,  and 
transfer  it  to  another  court    When  the  de- 


fendant in  the  proceeding  ascertained  that  th« 
case,  had  been  returned  to  the  superior  court; 
he  could  properly  assume  that  it  would  re- 
main In  that  court  until  the  Judge  had  legor 
larly  made  some  disposition  of  It  The  Judge 
of  the  city  court  was,  therefore,  right  in  strik- 
ing the  case  from  the  dockets  of  the  city 
court  The  effect  of  his  Judgment  was  to 
strike  the  case  from  his  dockets,  and  to  leave 
it  pending  In  the  court  to  which  it  had  I>een 
first  returned,  that  court  having  Jurisdiction. 
Judgment  affirmed.  All  the  Justices  oon- 
cntrlng,  except  LUMPKIN,  P.  J.,  absent 


(U6  Ga.  73<) 

PASCHAL  V.  TURNER  at  aL 

(Supreme  Court  of  Georgia.     Dec.  11,  1902.) 

LOST  PAPBRS— BSTABLISHMSiNT— APPUCATION 
FOR  H0ME3TBAD. 

1.  The  original  schedule  and  plat  accompany- 
ing a  petition  to  set  aside  land  as  a  homestead, 
and  for  an  exemption  of  personalty,  which  have 
been  approved  :by  the  ordinary,  after  they  have 
been  recorded  by  the  clerk  of  the  superior 
court  as  directed  by  law,  are  the  mnnimenta 
of  title  by  which  the  applicant  for  and  tlie 
beneficiaries  under  the  nomeatead'  hold  the 
property  exempted,  and  as  such  are  private 
papers,  and  when  lost  or  destroyed  can  be  es- 
tablished by  the  superior  court 

(Syllabus  by  the  Court) 

Error  from  superior  court  Putnam  county; 
Jno.  C.  Hart,  Judge. 

Application  of  P.  J.  Paschal,  trustee  for  his 
wife  and  others,  against  J.  S.  Turner  and 
others,  to  establish  homestead.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

W.  T.  Davidson,  for  plaintiff  in  error. 
Turner  A  Preston,  for  defendants  in  error. 

L/ITTLB,  J.  Paschal,  as  trustee  for  his 
wife  and  minor  children,  filed  an  applicatltHi 
in  the  superior  court  of  Putnam  county  to 
establish  a  copy  of  a  schedule  and  plat  be- 
ing parts  of  a  homestead  proceeding  insti- 
tuted by  Paschal  before  the  ordinary  of  tliat 
county  In  1875,  for  the  purpose  of  having 
set  aside  a  homestead  and  exemption  of  per- 
sonalty for  the  benefit  of  his  family,  which 
original  schedule  and  plat  it  was  averred  bad 
been  lost  To  the  petition  were  attached 
copies  of  the  alleged  lost  papers.  The  bill 
of  exceptions  recites  that  on  the  call  of  the 
case  In  the  superior  court  several  persona 
moved  the  court  to  be  made  parties  defend- 
ant, which  motion  the  court  sustained,  and 
the  petitioner  excepted,  and-  assigned  error 
on  the  granting  of  said  motion;  but  this 
point  seems  to  have  been  abandoned  by  conn- 
sel  for  the  plaintiff  in  error  in  his  brief,  as 
no  reference  is  made  to  the  same,  and  there- 
fore It  will  not  be  considered.  Thereafter 
one  of  the  defendants  moved  to  dismiss  the 
petition  on  the  ground  that  the  court  had 
no  Jurisdiction  to  establish  the  alleged  lost 
papers,  and  that  the  papers  sought  to  be  es- 
tablished were  the  records  of  another  court 
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of  general  and  exdnaive  Inrlsdlctlon.  Thla 
motion  was  sustained  by  the  coort,  and  the 
petition  was  dismissed.  So  the  only  qnea- 
tlon  which  arises  for  our  consideration  la 
whether  copies  of  a  schedule  and  plat,i)er- 
talnlng  to  a  homestead  proceeding,  which 
had  been  lost  or  destroyed,  may  be  legally 
established  In  lieu  of  the  lost  originals  in 
the  superior  court  Clr.  C!ode,  I  4743,  pro- 
vides that  "upon  the  loss  of  any  original  pe- 
tition, answer,  declaration,  plea,  bill  of  In- 
dictment, special  iinresentment  or  other  of- 
fice paper,  a  copy  may  be  established  In- 
stanter  on  motion."  Section  4746  of  the  same 
Code  provides  that  "the  owner  of  a  paper 
(other  than  an  office  paper,  and  which  can- 
not  be  sued  on  and  collected  In  a  Justice's 
court)  lost  or  destroyed,  desiring  to  establish 
the  same,  shall  present  to  the  clerk  of  the 
superior  court  of  the  county  where  the  maker 
of  the  paper  resides,  a  petition  in  writing," 
etc.  And  by  section  4747  It  Is  provided  that, 
after  proper  service  and  notice,  the  court 
shall  grant  a  rule  absolute  establishing  a 
copy  of  the  lost  or  destroyed  paper,  unless 
good  and  sufficient  cause  be  shown  why  such 
rule  absolute  should  not  be  granted.  It  ia 
contended.  In  seeking  to  uphold  the  Judgment 
rendered,  that  the  court  of  ordinary,  as  a 
homestead  court,  ia  a  court  of  original  and 
exclusive  Jurisdiction,  and  that  the  superior 
court,  whether  exercising  the  powers  of  a 
court  of  equity  or  those  at  common  law, 
baa  no  power  to  establish  the  records  of  an- 
other court;  from  which  it  Is  argued  that  as, 
under  the  law,  the  ordinary  only  has  power 
to  set  aside  homesteads  and  exemptions  of 
personalty,  all  amplications  for  the  estab- 
lishment of  loat  papers  connected  with  a 
homestead  or  exemption  which  has  been  set 
aside  should  be  made  to  the  ordinary.  We 
recognize  the  general  rule  to  be  that  lost 
papers  pertaining  to  a  legal  proceeding  can 
only  be  established  In  the  court  which  had 
Jurisdiction  of  and  entertained  that  proceed- 
ing; but  this  is  not  true  in  relation  to  a 
plat  and  schedule  of  a  homestead  which  has 
been  passed  on  and  approved  by  the  ordina- 
ry. In  Civ.  Code,  I  2835,  which  provides  for 
the  approval  of  the  schedule  and  plat  by  the 
ordinary.  It  is  declared  that  after  such  ap- 
proval the  ordinary  shall  hand  such  schedule 
and  plat  to  the  clerk  of  the  superior  court 
of  Iiis  county,  who  shall  record  the  same  In 
a  book  to  be  kept  for  that  purpose  In  his 
office.  In  the  case  of  Brown  v.  Driggers, 
60  6a.  114,  this  court  ruled  that  It  was  con- 
templated by  the  law  that  the  original  sched- 
ule and  plat  marked  "Approved"  by  the  or- 
dinary should  be  left  with  the  occupants  of 
the  homestead  as  their  title,  or  the  evidence 
thereof,  to  their  home,  and  the  arttcles  ex- 
empted therein.  The  section  of  the  Code  to 
which  we  have  last  referred  provides  that 
the  record  or  the  certified  transcript  of  such 
schedule  and  plat  shall  be  competent  evidence 
In  all  the  courts  of  this  state,  and  in  the  case 
referred  to  It  was  ruled  that  such  certified 


copies  were  not  admissible  until  the  original 
which  should  be  in  the  possession  of  the 
party  claiming  the  homestead  is  accounted 
tar.  In  the  same  case  when  it  was  in  this 
court  for  a  second  time  (62  Oa.  854)  it  was 
ruled,  where  proper  proof  was  made  of  the 
loss  of  the  original  homestead  papers,  that 
then  a  certified  copy  from  the  clerk's  office 
was  properly  admitted.  To  the  same  eftect, 
see,  also,  Larey  v.  Baker,  86  Ga.  687,  11  S. 
B.  800;  Prltchett  v.  I>avls,  101  Oa.  236,  28 
S.  B.  606,  65  Am.  St  Sep.  298.  Our  con- 
clusion from  the  mllngs  In  these  cases  Is 
that,  after  the  schedule  and  plat  has  been 
recorded  as  required,  they,  as  muniments  of 
title,  become  the  property  of  the  applicant 
and  beneficiaries  of  the  homestead,  and  in 
no  sense  are  to  be  considered  as  office  papers 
either  of  the  superior  court  or  the  court  of 
ordinary.  Being  muniments  of  title,  the  ap- 
plicant and  beneficiaries  have  the  same  inter- 
est hi  snch  papers  as  they  would  in  a  deed 
under  which  they  claim  title.  This  being 
true,  copies  of  these,  when  the  originals  have 
been  lost,  can  be  established  in  the  superior 
court  under  the -provisions  of  law  to  which 
we  have  referred;  and  the  Judgment  of  the 
court  below,  ruling  otherwise,  must  be  re- 
versed. AU  the  Justices  concurring,  except 
LUMPKIN.  P.  J.,  absent 


(116  Ga.  738) 

CITY  OP  ROME  V.  STEWART. 

(Supreme  Coart  of  Georgia.     Dec.  12,  1902.) 

DBFBCTIVB    STREETS  —  BVIDENCB  —  DAMAQBS 
TO  TRAVELER— EXAMINATION  OP  WIT- 
NESS—INSTRUCTIONS. 

1.  There  was  evidence  which  authorised  the 
Jnry  to  retnm  a  verdict  for  the  plaintiff,  and 
the  amount  fixed  as  the  damages  which  she 
sustained  was  not  under  the  evidence  submit- 
ted, excessive. 

2.  While  the  trial  Judge  erred  iu  permittlni^ 
leading  questions  to  be  asked  the  plaintiff  on 
her  direct  examination,  and  admitted  in  evi- 
dence her  answers  thereto,  such  error  is  not, 
under  the  rulings  heretofore  made  by  tbia 
court  sufficient  to  cause  a  reversal  of  the  Judg- 
ment. 

8.  The  trial  Judge  did  not  err  In  his  Ihstmc- 
tlons  to  the  jniy  of  which  complaint  Is  made, 
nor  in  refasing  to  instruct  the  jnry  as  re- 
quested. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
John  H.  Reece,  Judge. 

Action  by  J.  F.  Stewart  against  the  city  of 
Rome.  Judgment  for  plalntlft,  and  defend- 
ant brings  error.    Affirmed. 

Halsted  Smith,  for  plaintiff  in  error. 
Fonch6  &  Fouch6  and  McHenry  dc  Maddox, 
for  defendant  In  error. 


LITTI.E,  J.  The  defmdant  In  errw  : 
tuted  an  action  against  the  city  of  Rome  to 
recover  damages  for  Injuries  which  It  was 
alleged  she  sustained  In  consequence  of  a 
fall,  occasioned  by  an  improperly  constructed 
hron  cylinder  used.  In  the  language  of  some 
of  the  witnesses,  as  a  "water  cut-otT,"  which 
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traa  placed  on  the  sidewalk  at  one  of  the 
streets  of  the  city.  She  claimed  that  iticb 
cylinder  waa  covered  with  an  Iron  cap  or 
top,  and  that  tbia  'was  loose  and  unsteady; 
that  on  the  day  named,  while  she  was  walk- 
ing on  said  street,  she  stepped  on  the  cap  or 
covering  of  the  cylinder;  that  it  turned  un- 
der her  weight,  and  threw  her  violently  to 
the  ground.  Inflicting  permanent  Injuries, 
which  were  fully  described;  that  she  was 
without  fault,  but  was  injured  in  conse- 
quence of  the  negligence  of  the  city  In  con- 
structing said  appliance,  and  in  permitting 
said  fixture  to  remain  on  the  sidewalk  In  its 
then  defective  condition,  projecting  as  It  did 
above  the  sidewalk,  and  being  looeely  capped, 
etc.  There  was  a  general  denial  of  liability 
on  the  part  of  the  dty.  The  trial  resulted 
In  a  verdict  for  the  plaintiff  for  |1,000,  and 
the  dty'  submitted  a  motion  for  a  new  trial, 
wblch  being  overruled.  It  excepted.  It  ap- 
pears from  the  evidence  introduced  that  the 
dty  of  Rome  owned  and  controlled  its  system 
of  waterworks;  that  the  cylinder  had  been 
allowed  to  remain  on  the  sidewalk  projecting 
above  the  same  for  a  number  of  years;  and 
that  different  persons  had  fallen  by  coming 
In  contact  with  the  same.  The  evidence  for 
the  plahitiff  was  amply  snfflcient  to  authorise 
the  Jury  to  find  that  she  was  injured;  that 
this  Injury  was  occasioned  by  her  stepping 
on  one  of  two  cylinders  so  placed;  and  that 
Ihey  projected  above  the  level  of  the  side- 
walk, according  to  the  evidence  of  one  of 
the  witnesses,  from  an  inch  to  two  inches. 
It  would  seem  that  the  dty,  being  owner  and 
proprietor  of  the  waterworks  system,  and 
having  fnll  control  thereof,  would  be  charged 
with  notice  of  the  condition  of  these  cut- 
offs; and,  In  addition  to  this,  the  time  which 
they  were  shown  to  have  existed  on  the 
street  in  that  condition  would  of  itself  have 
been  sufficient  to  charge  the  dty  with  no- 
tice. For  authority  that  one  injured  by  a 
projection  allowed  to  remain  on  the  side- 
walk has  a  cause  of  action  against  the  city, 
see  City  of  AUanta  v.  Milam,  96  Ga.  135,  22 
S.  E.  43,  wherein  appears  a  state  of  facts 
very  similar  to  those  of  the  present  case. 
The  result  of  our  examination  of  the  brief  at 
evidence  Induces  the  conclusion  that,  if  the 
Jury  believed  the  evidence  submitted  by  the 
plaintiff,  she  was,  as  a  matter  of  law,  enti- 
tled to  recover,  as  all  essential  elements 
requisite  to  a  recovery  were  by  such  evi- 
dence sufficiently  established;  and.  In  view 
of  the  character  of  the  Injuries  received,  as 
shown  by  some  of  the  witnesses,  we  cannot 
say  that  the  amount  fixed  as  damages  was 
excessive.  The  court  did  not,  therefore,  err 
in  overruling  the  motion  for  a  new  trial  on 
the  first  four  grounds  of  the  motion. 

2.  It  Is  complained  that  the  coiurt,  over  ob- 
jection, allowed  plaintiff's  counsel  to  ask 
leading  questions  of  her  while  she  was  on 
her  direct  examination  during  the  trial  of  the 
case,  and  permitted  answers  to  the  same  to 
go  to  the  Jury,  and  that  these  qoestions  were. 


In  effect,  direct  suggestions  to  the  plaintiff 
what  to  testify.  A  reference  to  the  quas- 
tlons  referred  to,  and  plaintiff's  answers 
thereto,  shows  that  this  criticism  is  a  Just 
one,  and  the  objection  raised  by  the  defend- 
ant should  have  been'  sustained.  The  trial 
Judge  should  not  have  permitted  answers  to 
the  questions  to  be  made.  Oar  CivH  Oode 
(section  5283)  states  as  the  rule  that  leading 
questions  are  only  allowed  In  cross-examina- 
tion. An  exception  is  stated  in  the  same 
section  to  be  that  when,  from  the  conduct  of 
the  witness,  or  other  reason.  Justice  requires, 
the  court  may  allow  the  party  calling  the 
witness  to  ask  leading  questions.  His  role 
is  a  wise  and  salutary  one,  and  ought  to  be 
observed,  and  a  violation  of  It  may,  in  many 
cases,  defeat  the  ends  of  Justice.  We  are. 
however,  under  precedents  which  have  been 
established  by  this  court,  compelled  to  rule 
that  a  new  trial  does  not  necessarily  follow 
because  of  this  error;  for  such  It  dearly 
was.  In  the  case  of  Park»  v.  Railway  Co., 
83  Ga.  S39,  10  S.  E.  233,  Chief  Justice  Bleck- 
ley, in  delivering  the  opinion  of  the  court  In 
that  case,  said,  hi  response  to  a  ground  of  a 
motion  for  a  new  trial  which  alleged  «Tor 
because  the  court  allowed  defendant's  coun- 
sel to  ask  a  witness  leading  questions,  that: 
'It  would  be  a  very  extreme  case,  indeed.  In 
which  Hie  mere  form  of  the  questions  to  a 
witness  would  Justify  a  reviewing  court  in 
setting  aside  the  verdict  and  Judgment" 
There,  as  here,  the  answers  of  the  witness 
to  such  questions  were  relevant  and  admis- 
siblR  The  objection,  when  fahrly  stated, 
however,  there,  as  here,  was  that  this  evi- 
dence was  obtained  through  the  medium  of 
leading  questions.  To  the  same  effect,  see. 
also,  Doster  v.  State,  98  Ga.  43,  18  S.  E.  997. 
So  far  as  I  am  concerned,  if  the  question 
was  an  original  one,  I  should  be  disposed  to 
rule  that  the  error  alleged  in  this  ground  of 
the  motion  was  sufficient  to  authorize  a  re- 
versal of  the  Judgment.  In  view,  however, 
of  the  rulings  of  this  court  in  relation  there- 
to, the  Judgment  cannot  be  reversed  In  this 
case  on  that  ground. 

3.  Complaints  are  further  made  that  the 
trial  Judge  erred  in  his  instructions  to  the 
Jury  In  named  particulars,  and  in  refusing  to 
charge  the  Jury  as  requested  by  defendant's 
counsel.  An  inspection  of  the  language  of 
the  charge  complained  of  and  of  that  which 
the  Judge  refused  to  give  brings  ns  to  the 
conclusion  that  no  material  error  was  com- 
mitted in  either  of  these  two  particulars. 
Possibly,  the  charge  in  relation  to  the  liabil- 
ity of  the  city  for  injuries  caused  by  any  de- 
fective condition  of  the  waterworks  prop- 
erties, If  It  was  ascertained  that  the  water- 
works system  was  owned  and  controlled  by 
the  dty,  was  stated  too  broadly,  but  not 
sufficiently  so  to  work  a  reversal  of  the  Judg- 
ment. The  request  to  charge,  which  was 
made  as  a  result  of  a  portion  of  the  argument 
of  one  of  the  counsel  for  the  plaintiff.  In  our 
opinion,  need  noC  for  a  proper  trial  of  Qie 
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case,  have  been  glyea.  That  portion  of  the 
argument  to  which  reference  was  made,  In  so 
far  as  It  tended  to  assert  the  existence  of  any 
facts,  should  not  have  been  made,  although 
it  la  not  apparent  that  any  harm  was  worked 
'  to  the  city  In  the  trial  by  reason  of  the  state- 
ments which  It  contained.  The  remarks  were 
not,  In  oar  Judgment,  of  sufficient  gravity  <»: 
Importance  to  call  for  any  direct  charge  in  re- 
lation to  the  assertions  of  fact  which  the  rec- 
ord discloses  were  contained  in  the  argu- 
ment made. 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LUMPKIN,  P.  J.,  absent 

(U6  Qa.  728) 

liOTD  et  al.  T.  WBBSTBR  et  al. 
(Supreme  Court  of  Oeortria.     Dec.  11,   1902.) 

VAST  WRIT  OF  ERROR— TRANSFBR  TO  DOCKBT. 

1.  The  judgment  of  a  judge  of  the  superior 
court  in  vacatioD,  appointing  trustees,  cannot 
be  reviewed  by  this  court  upon  a  fast  writ  of 
error,  notwithstanding  there  was  also  in  the 
petition  a  prayer  for  injunction;  it  appearing 
that  no  action  was  taken  by  the  court  upon  the 
application  for  injunction. 

2.  Under  the  ruling  of  this  court  in  the  case 
of  Smith  y.  Willis,  32  8.  B.  92,  105  Oa.  840. 
and  upon  application  of  counsel  for  the  plain- 
tiff in  error,  it  is  ordered  tliat  this  case  be 
trausferred  to  the  docket  of  the  next  term. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Monroe  county; 
B.  J.  Reagan.  Judge. 

Action  between  &.  H.  Loyd  and  others  and 
Robert  Webster  and  others.  From  the  Judg- 
ment, Loyd  and  others  bring  error.  Case 
transferred  to  the  next  term. 

Cabaniss  &  Willlngham  and  Persona  &  Per- 
sons, for  plaintiffs  in  error.  R.  L.  Bemer  and 
J.  B.  Williamson,  for  defendants  in  error. 

CANLfLER,  J.  Case  transferred  to  the 
docket  of  the  next  term.  All  the  Justices  con- 
enrrlng,  except  LUMPKIN,  P.  J.,  absent 


ai6  a«.  757) 

PRITCHBTT  V.  MOORB. 
(Supreme  Court  of  Georgia.     Dec.  12,   1902.) 

DIRBCTINO   VBRDICT. 

1.  Where  the  evidence  does  not  demand  a 
particular  finding  by  the  jury.  It  is  error  to  di- 
rect a  verdict 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Dublin;  J.  S.  Ad- 
ams, Judge. 

Action  by  William  Prltchett  against  G.  W. 
Moore.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

Jas.  B.  Banders,  for  plaintiff  in  error.  P. 
U  Wade  and  Jas.  B.  Hicks,  for  defendant  la 
error. 

CANDLER,  J.  On  the  ground  of  the  non- 
tesldence  of  the  defendant  Prltchett  sued  out 
an  attachment  against  Moore  In  a  Justice's 


court  for  (100  principal,  besides  Interest  In 
due  time  the  plaintiff  filed  his  declaration  In 
attachment  In  which  he  set  out  the  account 
which  was  the  basis  of  his  suit  The  defend- 
ant filed  a  plea  of  set-ofiC,  In  which  be  averred 
that  the  plaintiff  was  Indebted  to  bim  In  the 
sum  of  $230.90  on  a  contract  a  copy  of  which 
was  attached  to  his  answer,  leaving  a  balance 
due  the  defendant  by  the  plaintiff  of  $130.99. 
On  tbe  trial  of  the  case  it  was  agreed  be- 
tween coonsel  that  a  credit  of  $62.40,  which 
had  been  allowed  the  plaintiff  by  the  defend- 
ant in  his  statement  of  the  account  between 
tlym,  should  be  stricken,  making  the  balance 
claimed  by  Moore  only  $193.39.  Tbe  con- 
tract upon  which  the  defendant  relied,  to- 
gether with  other  evidence,  was  introduced; 
and  at  the  conclusion  of  the  evidence  the 
court  OB  motion  of  the  defendant  directed  a 
verdict  in  bis  favor  for  $236.11  principal,  and 
$48.86  Interest  to  the  date  of  the  Judgment 
and  Judgment  was  entered  accocdlngly.  The 
plaintiff  excepted. 

Leaving  out  of  consideration  tbe  fact  that 
it  is  practically  impossible  to  determine  from 
the  record  how  the  trial  Judge  arrived  at  the 
amount  for  which  he  directed  a  verdict  and 
tlie  farther  fact  that  tbe  vwdict  directed  was 
for  a  greater  amount  even,  than  the  defend- 
ant in  bis  plea,  prayed  to  recover  against 
the  plaintiff,  the  case  was  <me  which,  on  its 
merits,  should  have  been  submitted  to  the 
Jury.  The  evidence  offered  by  the  defendant 
did  not  demand  a  finding  that  he  bad  compli- 
ed with  his  part  of  the  contract  on  which  he 
sought  to  recover.  By  the  terms  of  that  con- 
tract he  was  to  bore  for  the  plaintiff  an 
artesian  well,  which  should  furnish,  either 
by  natural  fiow  or  by  the  aid  of  a  deep-well 
pump.  25  gallons  of  water  per  minute.  The 
evidence  showed  that  tbie  supply  of  water 
was  not  obtained  by  natm'al  flow,  and  that 
no  deeiHweU  pump  was  ever  used  to  ascer- 
tain if  It  could  be  obtained  by  that  means. 
Elxpert  testimony  was  Introduced  to  show 
that  if  a  deep-well  pump  had  been  used  the 
supply  of  water  required  by  the  contract 
could  have  been  obtained;  but  such  testimony 
is,  at  best  but  a  matter  of  opinion,  and  the 
Jury  should  have  be^  left  to  determine  its 
probative  value.  In  the  light  of  what  has 
l>een  said,  It  is  manifest  tliat  a  new  trial 
must  result 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent 


(116  Qa.  606) 
lUSnOB  T.  STATB. 
(Supreme  Court  of  Georgia.     Dec.  9,  1902.) 

PARENT  AND  CHILD-DENIAL  OF  SDSTENANCB. 

1.  Evidence  that  a  father  refused  to  permit 
medicine  to  be  administered  to  one  of  his  minor 
children  while  sick  does  not  support  a  convic- 
tion of  the  father  for  depriving  such  cliild  of 
necessary  sustenance,  within  the  meaning  of 
the  statute  which  declares  such  deprivation  to 
be  an  offense  against  the  laws  of  tnia  state. 

(Syllabus  by  the  Court.) 
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Error  from  dty  court  of  Dublin;  J.  S.  Ad- 
ams, Judge. 

Sion  Justice  was  convicted  of  a  mlsde- 
meanw,  and  brings  error.    Reversed. 

H.  P.  Howard  and  Jas.  A.  Thomas,  for 
plaintiff  In  error.  F.  Q.  Corber,  Sol.,  for  tbe 
State. 

LITTLE,  J.  Sion  Justice  was  put  on  trial 
In  tbe  city  court  of  Dublin  under  an  accusa- 
tion charging  him  with  a  misdemeanor.  The 
specific  allegation  is  that  the  accused  did 
"unlawfully  deprive  of  necessary  sustenance 
one  William  Jordan  Justice,  a  child  five  and 
a  half  years  old;  the  said  William  Jordan 
Justice  being  HI,  and  the  said  Sion  Justice 
falling  and  refusing  to  provide  said  child 
with  necessary  sustenance,  the  said  Sion  Jus- 
tice being  the  father  of  said  child."  The 
trial  resulted  in  a  verdict  of  guilty,  and  the 
defendant  made  a  motion  for  a  new  trial, 
which  being  overruled,  he  excepted.  Each 
i^ound  set  out  in  the  motion  presents  suffi- 
cient cause  for  the  grant  of  a  new  trial. 

Pen.  Code,  i  708,  declares  that  "whoever 
shall  torture,  ttMroent,  deprive  of  necessary 
sustenance,  mutilate,  cruelly,  unreasonably 
and  maliciously  beat  or  ill-treat  any  child," 
etc.,  shall  be  guilty  of  a  misdemeanor.  The 
theory  under  which  the  accused  was  prose- 
cuted in  this  case  was  that  he  was  guilty  of 
depriving  his  minor  child  of  necessary  sus- 
tenance, because,  on  account  of  a  religions 
belief,  he  refused  to  procure  medicine  to  be 
administered  to  any  of  his  children  when  they 
were  sick.  It  was  not  shown  or  attempted 
to  be  shown  tliat  the  accused  deprived  bis 
minor  child  of  food.  One  of  the  witnesses 
for  the  state  testified  that  the  defendant  pro- 
vided for  his  family  in  a  decent  and  respec- 
table manner,  in  the  way  of  something  to 
eat  and  drink,  and  was  kind  to  his  wife  and 
children.  He  said,  "Tbe  only  thing  I  have 
to  complain  of  is,  he  don't  give  any  medi- 
cine." Another  said  that  defendant  "for- 
niahed  his  family  all  the  necessaries  of  life 
as  well  as  any  ordinary  farmer  In  his  clr- 
cmnstances  of  life  (all  but  medicine),  and  that 
IB  all  I  complain  of."  Still  another  said  that 
defendant  "always  furnished  his  family  with 
all  the  ordinary  provisions  that  fltrmers  ttave, 
and  be  was  kind  and  considerate  to  his  fam- 
ily and  children,  seemed  to  be  a  Christian, 
seemed  to  keep  tbe  commandments,  and 
seemed  to  do  unto  others  as  he  would  have 
them  do  unto  him."  In  our  opinion,  there 
is  a  very  great  difference  between  depriving 
a  child  of  sustenance,  and  refusing  to  per- 
mit medicine  to  be  administered  to  him. 
Sustenance  is  "that  which  supports  life; 
food:  victuals;  provisions";  while  medicine 
is  defined  to  be  "any  substance  administered 
in  tb*  treatment  of  diseases;  a  remedial 
agent;  a  remedy;  physic."  Oar  statnte,  in 
the  oe  of  the  word  "sustenance,"  means 
that  necessary  food  and  drink  which  is  suffi- 
cient to  support  life  and  maintain  health. 


And  evidence  that,  while  a  father  fnlly  pro- 
vides for  the  wants  of  his  children  as  to 
food,  he  refuses  to  permit  them  to  take  medi- 
cine, will  not  support  a  conviction  under  this 
statute;  and  we  know  of  no  provision  In  our 
penal  laws  enacted  to  meet  a  case  of  this 
character.  It  appears  from  thfe  evidence 
that,  under  a  belief  characterized  as  a  reli- 
gious belief,  the  father  conscientiously  pro- 
hibits the  use  of  any  kind  of  medicine  by 
any  member  of  Iiis  family.  From  the  stand- 
IMint  which  a  majority  of  us  occupy,  tliis  is 
a  grave  and  grievous  error  of  Judgment,  and 
oftentimes  would  deprive  those  who  are  near- 
est and  dearest  to  us  of  the  means  of  alle- 
viating pain  and  suffering.  But  while  this 
Is  true,  it  cannot  be  corrected,  as  the  law  now 
stands,  through  the  medium  of  a  criminal 
prosecution.  Each  ground  of  the  motion  em- 
bodies good  cause  for  setting  aside  the  ver- 
dict, and  the  trial  Judge  erred  In  overmllng 
tbe  motion  tot  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring except  LUMPKIN,  P.  J.,  absent 

(U6  Qa.  «07) 
OROVBS  T.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  9,  1902.) 

CRIMINAL  IiAW— DEFBCnVa  INDICTMENT. 
1.  This  court  having  held  that  the  indict- 
ment under  which  the  accused  was  tried  and 
convicted  was  fatally  defective  (Groves  v. 
State,  42  S.  E.  755,  116  6a.  516),  the  convic- 
tion was  a  nullity. 

(Syllabus  by  the  Court.)' 

Error  from  superior  conrt,  Chatham  coon- 
ty;  Pope  Barrow,  Judge. 

W.  C.  Groves  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Robt  L.  Olding  and  John  R.  Cooper,  for 
plaintiff  in  error.  W.  W.  Oabome,  Sol.  Gen., 
for  the  State. 

PER  CURIAM.    Judgmott  reversed. 

LUMPKIN.  P.  J.,  absent 


REGOPOULAS  v. 


(US  a«.s90 

STATE. 


(Supreme  Court  of  Georgia.     Dec  9,  1M2.) 
CRIMINAL  LAW— SETTING  ABIDE  JUDGMENT. 

1.  In  obedience  to  rulings  heretofore  made,  it 
Is  held  that  a  motion  to  set  aside  a  Judnnent, 
like  a  motion  to  arrest  it,  must  be  predicated 
on  some  defect  apjaarent  on  the  face  of  th« 
record.  The  two  differ  only  in  respect  of  the 
time  at  which  each  must  be  made. 

2.  It  tollowB  from  the  foregoing  that  a  mo- 
tion to  set  aside  a  Jndgment  in  a  criminal  case, 
upon  the  ground  that  the  accused  had,  upon 
demand  for  a  list  of  the  witnesses  upon  whose 
testimony  the  charge  against  him  was  fonnd- 
ed,  been  furnished  with  an  incorrect  list,  was 
properly  overruled. 

(Syllabus  by  the  Court) 


BhTor  from  superior  coait,  Ohatbam 
ty;  Pope  Barrow,  Judge. 

A.  C.  Regopoulas  was  convicted  of  crime, 
and  brings  error.    Affirmed. 
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Q.  T.  &  J.  F.  Cann,  for  plaintiff  In  error. 
W.  W.  Osborne,  8ol.  Qen.,  for  defendant  In 
anor. 

COBB,  J.  When  tUa  case  was  bere  before. 
It  was  beld  that  the  failure  of  the  solicitor 
general  to  furnish  the  accused  with  a  correct 
list  of  the  witnesses  upon  whose  testimony 
the  accusation  against  blm  was  founded  was 
not  a  good  ground  to  arrest  the  Judgment, 
for  the  reason  that  the  faUnre  to  comply 
with  the  demand  was  not  a  defect  appearing 
upon  the  face  of  the  record.  See  Regopoolas 
T.  State,  115  Ga.  2»2,  41  S.  B.  619.  It  is 
now  sought  to  set  aside  the  Judgment  on  a 
motion  filed  for  that  purpose.  It  has  been 
repeatedly  held  by  this  court  that  a  motion 
to  set  aside  a  Judgment  must  be  based  upon 
some  defect  which  appears  on  the  face  of  the* 
record.  Dugan  ▼.  McGlann,  00  Ga.  363; 
Pnlllam  ▼.  Dillard,  71  Ga.  988;  Artope  ▼. 
Barker,  74  Ga.  462;  Onano  Ca  ▼.  Steed,  92 
Ga.  440,  17  S.  K.  867;  Bilse  T.  Improvement 
Ca,  109  Ga.  359,  84  S.  E.  S83.  See,  also,  in 
this  connection,  Jones  t.  Klllebrew,  56  Ga. 
163.  There  can  be  no  doubt  that  at  common 
law  a  motion  to  set  aside  a  Judgment  could 
be  predicated  upon  any  irregularity  In  the 
judgment,  whether  appearing  upon  the  face 
of  the  record  or  not  See  the  remarks  of 
Jndge  McCay  in  Fannin  t.  Durdin,  54  Ga. 
479'  et  seq.  Judge  McCay  contended  in  the 
case  Just  cited  that  the  provisions  of  our 
Code  were  merely  declaratory  of  the  common 
law,  bnt  there  was  no  ruling  to  this  effect; 
what  was  said  on  the  subject  being  simply 
obiter.  See  Aiken  v.  Feck,  72  Ga.  435.  In 
Longman  v.  Bradford,  106  Ga.  672,  33  S.  E. 
916^  a  Judgment  was  set  aside,  upon  motion, 
for  a  defect  not  appearing  upon  the  face  of 
the  record.  Whether  any  point  was  made 
as  to  the  remedy  pursued  in  that  case  does 
not  appear  from  the  reported  decision;  but. 
If  the  decision  be  treated  as  an  authoritative 
ruling  on  the  subject,  it  must  yield  to  the 
ruling  made  in  the  earlier  decisions  which  are 
cited  above.  These  decisions,  however,  do 
not  go  to  the  extent  of  holding  that  there 
Is  no  way  known  to  the  law  of  this  state  to 
set  aside  a  Judgment  which  Is  void  for  an 
Irregularity  not  appearing  on  the  face  of  the 
record.  The  rulings  simply  are  that  this  can- 
not be  done  by  motion.  In  Dugan  v.  McGlann, 
supra,  Mr.  Chief  Justice  Warner  says:  "The 
Judgment  of  a  court  of  competent  jurisdiction 
may  be  set  aside  tor  fraud,  accident,  or  misr 
take,  unmixed  with  the  negligence  or  fault 
of  the  complaining  party,  by  a  decree  in 
chancery,  or  In  a  court  of  law,  under  our 
practice,  by  appropriate  pleadings,  and  by 
making  the  necessary  parties  to  the  proceed- 
ing for  tliat  purpose,  but  cannot  be  set  aside 
upon  either  of  those  grounds  upon  motion,  as 
was  done  in  this  case."  In  Turner  v.  Jordan, 
07  Ga.  604,  a  judgment  was  set  aside  by  a 
proceeding  at  law  for  a  defect  which  did  not 
appear  upon  the  face  of  the  record.  That 
was  a  proceeding  founded  upon  appropriate 


pleadings,  with  the  grounds  distinctly  al- 
leged, and  all  parties  at  Interest  brought  be- 
fore the  court  Mr.  Chief  Justice  Jackson 
said  that  a  case  thus  brought  was  not  within 
the  rule  laid  down  in  Dugan  v.  McGlann. 
Upon  a  critical  examination  of  the  facts  of 
the  case  of  Turner  v.  Jordan,  it  is  very  hard 
to  perceive  any  distinction  between  that  case 
and  an  ordinary  motion  to  set  aside  a  Judg- 
ment But  be  this  as  It  may,  if  the  distinc- 
tion pointed  out  by  the  learned  chief  justice 
exists,  that  case  Is  not  In  conflict  with  the 
earlier  rulings;  and,  if  it  does  not  exist  the 
case  is  clearly  In  conflict  with  the  earlier 
rulings,  and  must  yield  to  tbe  same. 

It  seems  to  be  now  settled,  so  far  as  the 
ruUngs  of  this  court  are  concerned,  that  the 
only  difference  between  a  motion  in  arrest 
of  Judgment  and  a  motion  to  set  aside  a 
Judgment  Is  as  to  the  time  within  which  each 
must  be  made.  The  former  must  be  made 
during  the  term  at  which  the  Judgment  was 
rendered,  and  the  latter  may  be  made  at  any 
time  within  three  years  from  the  rendition 
of  the  judgment  The  defect  in  the  judg- 
ment sought  to  be  set  aside  In  the  present 
case  not  being  one  which  appeared  upon  the 
face  of  the  record,  the  motion  was  properly 
overruled. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 
and  CANDLEB,  J.,  not  presiding. 

LITTLE,  J.  (concurrlni;  specially).  I  agree 
to  the  Judgment  rendered  in  this  case  only 
because  I  am  bound  to  do  so  by  the  early 
adjudications  pointed  out  by  Mr.  Justice 
COBB  In  his  opinion. 


(U6  Oa.  743) 

SOUTHERN  RY.  CO.  ▼.  REEVES. 

(Supreme  Court  of  Georgia.     Dec.   12,   1902.) 

CARRIBRS-DUTT   TO   PA8SBNQERS— STATION 
FACIUTIBS— BXTRAORDINART  DILIOBNCB. 

1.  Ordmarily  it  is  no  part  of  the  duty  of  the 
employSs  of  a  railway  company  in  charge  of  a 
passenger  train  to  assist  passengers  to  alight 
therefrom,  but  this  dnty  on  their  part  may 
arise  when  the  circumstances  are  inch  as  to 
B^gest  to  them  the  necessity  of  assistance. 
Whether.  In  a  given  case,  the  drcumstances 
were  snch  as  to  suggest  the  necessity  of  assist- 
ing a  passengMT  to  alight  is  a  question  te  be 
determmed  by  the  Jury. 

2.  While  a  carrier  of  passengers  may  not  be 
beld  to  so  hieh  a  degree  of  care  in  the  matter 
of  keeping  and  maintaining  stational  facilities 
as  in  the  act  of  transportation,  it  is  the  duty  of 
such  a  carrier  to  see  that  all  reasonable  pre- 
cautions are  adopted  to  insure  both  the  safety 
and  comfort  of  persons  who  are  on  the  prem- 
ises as  passengers.  The  carrier  must  exercise 
at  least  ordinary  care  and  caution  with  respect 
to  such  matters. 

S.  Carriers  of  passengers  are  bound  to  exer- 
cise extraordinary  diligence  for  the  preserva- 
tion of  the  lives  and  persons  of  their  passen- 
gers, but  the  rule  of  extraordinary  diligence  ap- 
plies only  to  the  receiving,  keeping,  carrying, 
and  discharging  of  passengers. 

4.  While  a  railroad  company  may  be  bound 
to  exercise  only  ordinary  care  and  diligence  is 


T  t.  See  Carrlera,  vol.  •,  Cent  Dig.  I  100. 
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the  coustraction  and  maintenauce  ot  stational 
facilities,  it  is  bound  to  exercise  towards  a  pas- 
senger extraordinary  diligence  while  he  is  in 
the  act  of  alighting  from  the  train. 

6.  The  charges  complained  of  were,  when 
read  in  the  light  of  the  entire  charge,  not  er- 
roneons  for  any  of  the  reasons  assigned.  The 
charge,  when  taken  as  a  whole,  seems  to  be 
in  accord  with  the  principles  above  stated. 

6.  The  evidence,  tnougb  conflicting,  was  sof- 
ficient  to  authorize  the  verdict,  and  there  was 
no  error  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  county;  C 
O.  Janes,  Judge. 

Action  by  E.  R.  Reeves  against  the  Sontli- 
em  Railway  CSompany.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Shumate  &  Maddox  and  Fielder  &  Mnn- 
dy,  for  plaintiff  in  error.  J.  0.  Clark,  West- 
moreland Bros.,  and  Bonn  &  Trawlck,  for 
defendant  in  error. 


COBB,  J.  The  principles  stated  In  the 
beadnotes  seem  to  be  clearly  deducible  from 
the  following  decisions  of  this  court:  Rail- 
road Go.  y.  Perry,  58  Oa.  461  (3);  Railroad 
Co.  T.  Thompson,  76  Ga.  770  (2);  Daniels  v. 
Railroad  Co.,  96  Ga.  786,  22  S.  E.  056;  Rail- 
road Co.  T.  Bates,  103  Ga.  333  (2),  347,  30  S. 
E.  41;  WUkes  t.  Railroad  Co.,  109  Ga.  794, 
35  S.  B.  165.  The  evidence,  though  con- 
flicting, was  sufficient  to  authorize  a  finding 
that  the  plaintiff  was  injured  while  attempt- 
ing to  alight  from  one  of  the  trains  of  the 
defendant;  tbat  this  injury  resulted  fr^m 
the  fact  that  the  step  of  the  car  was  a  long 
distance  from  the  ground,  which  was  soft; 
and  that  the  stool  used  for  the  purpose  of 
enabling  her  to  alight  was  set  upon  ground 
which  was  soft,  and  when  the  plaintiff  step- 
ped upon  the  stool  It  overturned  and  threw 
her,  causing  injuries  which  were  painful  and 
serious.  The  motion  for  a  new  trial  com- 
plains that  the  verdict  was  contrary  to  the 
evidence,  and  also  tbat  the  court  erred  in 
giving  certain  instructions  to  the  jury.  When 
the  charge  is  taken  as  a  whole,  the  extracts 
upon  which  error  is  assigned  were  not  er- 
roneous for  any  of  the  reasons  set  forth  in 
the  motion  for  a  new  trial,  and  the  evidence 
authorized  the  verdict 

Judgment  affirmed.  All  the  justice  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


(116  Ga.  674) 

CARPENTER  v.  BRADSHAW. 
(Supreme  Court  of  Georgia.    Dec.  10,  1902.) 

DEEDS— MORTOAOES— FRAUD— BVIDBNCB— 
SUFFICIENCY. 

1.  The  trial  Judge  erred  in  granting  a  non- 
suit. There  was  evidence  for  the  plaintiff  from 
which  the  jury  could  have  legally  determined 
that  the  contract  entered  into  by  the  intestate 
and  the  defendant  was  not  expressed  in  the 
writing  which  the  latter  received  and  held,  the 
meaning  of  which  he  (being  unable  to  read  or 
write)  could  not  have  ascertained  for  Itimself. 


(SyUabos  by  the  Court) 


Error  from  superior  court,  Floyd  countx 
W.  M.  Henry,  Judge. 

Suit  by  C.  E.  Carpenter,  as  administrator 
Of  one  Drummond,  against  H.  J.  Bradshaw. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Lipscomb  &  WUlingham  and  C.  E.  CJarpen- 
ter,  for  plaintiff  in  error.  Seaborn  &  Barry 
Wright,  for  defendant  in  error. 

LITTLE,  J.  Carpenter,  as  administrator  of 
Drummond,  deceased,  complained  of  Brad- 
shaw, and  in  an  equitable  petition  filed  in  the 
superior  court  of  Floyd  county,  as  a  basis 
for  certain  prayers  which  It  contained,  he  al- 
leged substantially  the  following  as  facts: 
In  1899  Drummond  borrowed  from  Bradshaw 
$265  to  pay  off  certain  debts  which  he  (Drum- 
mond) then  owed,  and  to  secure  the  loan  he 
delivered  to  Bradshaw  his  warranty  deed 
conveying  certain  80%  acres  of  land  in  the 
cotmty  of  Floyd,  of  the  value  of  $800.  At 
the  time  this  conveyance  was  executed.  Brad- 
shaw delivered  to  Drummond  a  written  obli- 
gation to  reconvey  the  land  on  payment  of 
$286.92  on  October  1,  1900.  On  or  before 
said  last-named  day,  Drummond  tendered  to 
Bradshaw  that  sum  of  money  for  the  purpose 
of  canceling  the  loan.  This  payment  was  not 
actually  made,  because  Bradshaw  deferred  It 
and  put  off  Drummond  from  time  to  time,  un- 
til finally  Drummond  died.  Afterwards,  in 
December,  petitioner  again  tendered  to  Brad- 
shaw the  sum  of  money  named,  together  with 
interest,  for  the  purpose  of  paying  off  the 
loan,  and  at  tl<e  same  time  offered  a  deed 
to  Bradshaw  for  execution,  so  as  to  reconvey 
the  land  to  petitioner.  Bradshaw  refused  to 
accept  the  money  and  cancel  the  loan,  and 
alleged  that  the  deed  given  him  by  Drum- 
mond was  not  to  secure  a  loan,  but  was  an 
absolute  sale.  At  the  time  of  the  loan,  Drum- 
mond was  about  87  years  old,  feeble  in  both 
body  and  mind,  and  unable  to  leave  his 
bouse;  and  he  repeatedly  sent  messages  to 
Bradshaw  to  come  and  get  his  money,  but  be 
did  not  do  It  Bradshaw  appropriated  the 
rents  of  the  land  for  1900  and  1901,  and  re- 
fused to  account  for  the  same.  He  also,  aft- 
er the  death  of  Drummond,  carried  away, 
without  any  authority  of  law,  certain  person- 
al property,  of  the  value  of  $250,  which  he  re- 
fuses to  return.  Petitioner  asks  that  the 
court,  by  its  decree,  direct  Bradshaw  to  deliv- 
er up  the  deed  made  to  him  by  Drummond, 
for  the  purpose  of  cancellation,  on  the  pay- 
ment of  the  sum  named  in  the  bond  for  title, 
with  Interest  thereon  up  to  the  time  of  his 
tender;  that  judgment  be  rend«:«d  In  his  fa- 
vor for  the  value  of  the  rents  appropriated 
by  Bradshaw;  that  be  may  have  a  Judgment 
against  the  latter  for  the  value  of  the  per- 
sonal property  wrongfully  appropriated  by 
the  defendant  He  also  prays  that  attorney's 
fees  be  allowed  him.  In  his  petition  he 
makes  a  continuing  tender  of  the  amount  due 
on  the  loan.    By  amendment  It  was  alleged 
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tbat  the  rental  valne  ot  the  land  was  $15a  a 
year;  and  a  prayer  was  added  that  Bradahaw 
be  required  to  apply  to  his  debt  the  rents  of 
the  land,  and,  If  any  amonnt  remained  due, 
that  Bradshaw  should  have  judgment,  with 
a  special  lien  against  the  land,  and  that  the 
same  should  be  sold  thereunder,  and  any  baU 
ance  which  remained  after  paying  Bradshaw 
should  be  paid  to  the  petitioner.  In  his  an- 
swer the  defendant  generally  denied  the  alle- 
gations, and  put  the  plalntlfT  on  proof  of  the 
same.  A  plain  warranty  deed  from  Drum- 
mond  to  Bradshaw,  dated  October  25,  1899, 
for  a  consideration  of  $265,  conveying  title 
to  80%  acres  (being  the  land  in  controversy) 
to  Bradshaw,  was  Introduced  In  evidence,  and 
also  an  instrument  In  writing  executed  by 
Bradshaw,  as  follows:  "Know  all  men  by 
these  presents  that  I,  H.  J.  Bradshaw,  have 
this  day  bought  80  and  %  acres  land  from 
R.  L.  Drummond  and  W.  S.  Drummond,  being 
one-half  of  lot  No.  230  In  the  22nd  district  and 
3rd  section  of  Floyd  county,  Ga.,  and  more 
fully  described  In  land  deed  from  G.  L.  Drum- 
mond to  H.  J.  Bradshaw.  Be  It  understood 
that  H.  3.  Bradshaw  Is  the  true  owner  of  said 
described  land,  and  from  this  day,  Oct  25tb, 
1889,  are  in  full  possession  of  said  described 
land;  that  It  Is  further  understood  tbat  I, 
B.  J.  Bradshaw,  have  agreed  to  sell  O.  L. 
Drummond  said  described  land;  the  trade  to 
take  efTect  October  1st,  1900.  If  on  that  day 
G.  L.  Drummond  shall  pay  to  H.  J.  Bradshaw 
the  sum  of  $286.95,  cash  in  hand,  H.  J.  Brad- 
shaw agrees  to  sell  said  described  land  to 
O.  L.  Drummond.  But  it  is  here  understood 
that  if  O.  L.  Drummond  fail  to  pay  the 
amount  named,  $286.95,  then  this  oflTer  by  H. 
3.  Bradshaw  to  sell  G.  L.  Drummond  is  void. 
It  Is  also  understood  that  this  Is  not  a  bond 
for  title,  and  there  Is  no  notes  taken,  and  Is 
only  a  propose  trade  to  G.  L.  Drummond.  and 
to  no  other  party;  it  is  not  transferable;  and 
It  is  further  understood  that  H.  J.  Bradshaw 
will  not  make  deed  or  sell  said  described  land 
to  any  other  person  at  the  price  named,  and 
if  H.  J.  Bradshaw  have  the  least  idea  that 
the  deed  are  to  be  made  to  Drummond,  and 
from  him  to  some  other  person,  H.  J.  Brad- 
shaw reserve  the  right  to  himself  to  be  the 
sole  Judge  on  this  matter;  and  If  the  said 
Bradshaw  believe  there  is  any  trick  or  ar-. 
rangements  to  get  the  deed  for  another  party, 
outside  the  G.  L.  Drummond,  H.  J  Bradshaw 
reserve  the  right  to  himself  not  to  make  the 
deed.  This  Oct  2.'),  1899.  [Signed]  H.  J. 
Bradshaw."  It  was  sho^Fn  on  the  part  of  the 
plaintm  that  his  intestate  had  been  in  feeble 
health  for  a  number  of  years  prior  to  his 
death;  that  in  October,  1899,  intestate  sent 
his  son  G.  F.  Drummond  to  see  Bradshaw, 
for  the  purpose  of  borrowing  $266  to  pay  oft 
as  indebtedness;  that  Bradshaw  agreed  to 
loan  the  sum  to  intestate,  but  preferred  to 
take  a  deed  instead  of  a  mortgage,  to  pre- 
vent the  wife  of  Intestate  from  taking  a 
year's  support  or  dower  in  case  of  Intestate's 
death;  that  Bradshaw  afterwards  came  to  the 


bouse  of  Intestate,  had  the  papers  made,  and 
paid  off  the  Indebtedness  of  Intestate  ta  the 
amount  of  $265.  At  the  same  time,  accord- 
ing to  the  evidence  of  the  witness  G.  F. 
Drummond,  Bradshaw  stated  to  his  fathor 
that  he  would  reconvey  the  land  on  the  pay- 
ment of  the  $265,  with  Interest  The  Intes- 
tate could  neither  write  his  own  name  nor 
read.  Afterwards,  In  the  fall  of  1900,  the  in- 
testate sent  this  witness  to  see  Bradshaw  con- 
cerning the  payment  of  the  loan,  and  witness 
told  Bradshaw  that  his  father  desired  him  to 
come  to  the  house  and  get  the  money,  and 
that  his  father  had  It  there  for  him.  Brad- 
shaw then  stated  that  he  would  not  reconvey 
the  land  to  Intestate  unless  a  certain  execu- 
tion which  he  then  held  against  the  Intestate 
was  paid  off,  and  unless  Intestate  would  per- 
mit him  to  retain  a  particular  part  of  the 
land,  on  which  were  located  certain  bams 
and  a  blacksmith  shop.  The  witness  further 
stated  that  he  went  to  see  Bradshaw  two  or 
three  times  after  this,  and  endeavored  to  get 
bim  to  go  to  the  bouse  of  his  father  and  settle 
the  loan,  but  he  would  not  go;  that  defend- 
ant took  charge  of  the  land  in  1900  and  rent- 
ed It  out  and  has  been  in  possession  ever 
since;  that  some  time  in  1901  the  defendant 
came  to  his  father's  former  home  and  car- 
ried off  two  horses,  a  wagon,  a  set  of  black- 
smith's tools,  a  cultivator,  and  a  lot  of  other 
personal  property  which  belonged  to  his  fa- 
ther; that  the  land  which  was  conveyed  as 
security  was  worth  $700  or  $800.  At  the 
time  Bradshaw  came  and  carried  off  the  per- 
sonal property,  he  held  a  mortgage  which  the 
witness,  son  of  intestate,  had  given  after 
the  death  of  his  father.  This  witness  also 
testified  that  his  father  never  tendered  any 
money  to  Bradshaw,  and  that  the  latter  took 
the  personal  property  with  his  (witness')  con- 
sent, and  applied  It  to  the  payment  of  an  ex- 
ecution held  against  the  witness,  his  father, 
and  his  brother.  Another  witness  testified 
that  he  was  present  at  the  execution  of  the 
deed  to  Bradshaw,  and  that  the  latter  said  he 
would  reconvey  the  land  to  intestate  when  he 
paid  back  the  money  which  he  advanced.  A 
number  of  witnesses  testified  that  the  value 
of  the  land  was  from  $700  to  $800,  and  that 
Intestate  was  In  very  feeble  health  for  some 
years  prior  to  his  death.  The  value  of  the 
land  for  rent  In  1900  and  1001  was  also 
shown.  At  the  conclusion  of  the  evidence  for 
the  plaintiff,  a  motion  to  nonsuit  the  case  was 
made  by  defendant's  counsel  on  the  ground 
tbat  time  was  of  the  essence  of  the  agreement 
to  reconvey,  and  that  plaintiff  had  no  right 
to  sue  for  the  land,  and  that  it  appeared  from 
the  plalntlfTs  evidence  that  Bradshaw  held 
an  execution  against  the  intestate  and  his  two 
sons,  and  the  personal  property  was  appropri- 
ated to  the  amount  due  thereon.  The  trial 
judge  granted  the  order  of  nonsuit  and  plain- 
tiff excepted. 

We  reverse  the  judgment  of  the  court  he- 
low,  and  think  the  order  of.  nonsuit  was  er- 
ror.   The  proceeding  instituted  was  an  equi- 
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table  one,  and  alleged  fraud  on  tbe  part  of 
defendant  The  evidence  was  concInslTe  that 
the  intestate  was  an  old,  feeble  man,  nnable 
to  read  or  write.  The  fact  ia  not  contested 
that,  being  indebted,  the  intestate  desired  to 
borrow  some  money  in  order  to  pay  his  debts, 
and  that  he  did  borrow  the  necessary  snm 
from  the  defendant,  and  secured  the  payment 
of  the  same  by  a  conveyance  of  title.  It  la 
not  necessary  for  us  now  to  enter  into  any 
discussion  as  to  the  legal  effect  of  the  instru- 
ment which  Bradshaw  gave  to  Drummond  at 
tbe  time  the  latter  conveyed  title  to  the  land, 
which  on  its  face  bears  but  little  evidence 
that  the  terms  it  expressed  were  eith^  fair 
or  Just  If  the  transaction  between  the  par- 
ties was  a  mere  contract  of  borrowing  and 
lending  money,  tbe  incidents  which  attach 
to  such  a  contract  are  fixed  by  law.  As  a 
general  rule,  time  is  not  of  the  essence  of  a 
contract  of  this  kind.  Whether  it  was  tbe 
intention  of  the  parties  that  it  should  be  so 
In  this  case  Is  a  question  which  is  practical- 
ly denied  on  the  part  of  tbe  plaintifT,  and 
asserted  by  the  defendant  That  It  appears 
in  the  written  agreement  here  is  not  absolute- 
ly controlling,  for  the  reason  that  there  is 
evidence  to  the  effect  that  at  the  time  be 
made  the  deed  both  the  intestate  and  tbe  de- 
fendant understood  the  transaction  different- 
ly. It  is  true  that  written  Instruments  ordi- 
narily supersede  verbal  agreements  touching 
the  same  subject-matter;  but  it  must  be  re- 
marked that  it  was  shown  that  intestate 
could  neither  read  nor  write,  and  the  wit- 
nesses testified  to  a  state  of  facts  which,  if 
true,  would  authorize  the  Jury  to  believe  that 
he  did  not  knowingly  enter  into  the  agree- 
ment set  out  in  the  Instrument  in  reference  to 
a  reconveyance  of  the  land.  Therefore  the 
material  question  in  this  case  was,  did  the 
parties  actually  enter  Into  it?  Did  the  in- 
testate at  the  time  he  made  the  conveyance 
agree  to  and  understand  the  Instrument  of 
writing  as  now  claimed  and  Interpreted  by 
tbe  defendant?  If  he  did  not,  he  could  not 
be  held  to  such  agreement  Did  he  accept 
this  instrument  under  the  belief  that  as  a 
matter  of  right  he  or  his  personal  representa- 
tive would  be  entitled  to  a  reconveyance  of 
the  land  on  the  payment  of  the  debt?  If  he 
did,  then  his  rights  are  not  measured  by  this 
instrument,  but  to  have  a  reconveyance,  it  Is 
only  necessary  that  the  amount  due  on  the 
debt  be  paid  by  his  representative.  Neither 
he  nor  his  representative  would  be  estopped 
from  setting  up  a  different  contract  than  that 
indicated  in  the  writing,  because  of  the  in- 
ability of  the  Intestate  to  ascertain  for  him- 
self what  the  writing  contained,  if  it  be  true 
that  the  defendant  committed  a  fraud  on  him, 
and  the  intestate  believed  tbe  writing  to  be 
a  mere  Instrument  obliging  the  defendant  to 
reconvey.  In  any  event  this  case  should 
have  gone  to  a  Jury.  There  was  evidence 
which  would  have  authorized  the  Jury  to  de- 
termine that  tbe.  written  instrument  did  not 


set  out  the  true  agreement  of  the  parties,  and 
tbe  court  erred  in  granting  a  nonsuit  Again, 
while  it  was  not  shown  that  Drummond,  in 
bis  lifetime,  actually  tendered  the  defendant 
the  amount  of  money  due  him,  yet  tbOK  was 
evidence  which  might  be  held  to  be  sufScient 
to  waive  and  excuse  an  actual  tender;  that 
is,  that  the  defendant  declined,  when  he  was 
asked  to  go  and  receive  the  money,  to  recon- 
vey the  land,  even  upon  payment  of  the  debt 
unless  certain  conditions  not  incorporated  in 
the  contract  were  complied  with.  We  do  not 
of  course,  pretend  to  say  bow  all  these  mat- 
ters are;  bnt  from  the  general  aspect  and 
bearing  of  the  evidence  for  the  plaintiff,  the 
Jury  might  have  Justly  ascertained  the  exist- 
ence of  certain  equities  In  favor  of  tbe  plain- 
tiff which  would  affect  the  binding  force  of 
the  written  instrument,  and  to  the  Jury  this 
and  any  other  competent  evidence  should 
have  gone,  and,  under  proper  Instructions, 
they  should  have  been  left  to  determine  all 
of  the  facts  of  the  transaction. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absemC 


(U6  Ga.  617) 

HATCHER  T.  STATE. 

(Supreme  Court  of  Georgia.     Dec.  10,  1902.) 

HOMICIDE-VOLUNTARY    HANSLAUOHTSR— IN- 
STRUCTIONS-NEW TRIAIj. 

1.  The  circumstances  of  the  homidde.  as 
testified  to  by  some  of  the  witnesses,  author- 
ized the  trial  judge  to  instruct  the  jury  as  to 
tbe  law  of  voluntary  manslaughter,  in  addition 
to  that  of  murder  and  justifiable  homicide. 
Tbe  verdict  for  volimtary  manslaughter  was 
supported  by  the  evidence. 

2.  In  the  absence  of  a  request  so  to  do,  the 
trial  judge  committed  no  error  in  failing  to  in- 
struct tbe  jurj  ou  the  law  as  to  the  impeach- 
ment of  witnesses:  nor  did  he  commit  any  er- 
ror in  OTerrnling  the  motion  for  a  new  trial  on 
the  gronnd  of  newly  discovered  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county: 
Z.  A.  Littlejobn,  Judge. 

Will  Hatcher  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    AflBrmed. 

Jno.  F.  Powell  &  Son,  for  plaintiff  In  er- 
tot.    B".  A.  Hooper,  SoL  Gen.,  for  the  State. 

.  LITTLE,  J.  Hatcher,  the  plaintiff  to  er- 
ror, was  Indicted  for  murder,  and  It  was  char- 
ged that  with  malice  he  unlawfully  killed  one 
Will  Harrold  by  shooting  him  with  a  gim. 
Tbe  trial  resulted  in  a  verdict  finding  the  ac- 
cused guilty  of  voluntary  manslaughter.  He 
submitted  a  motion  for  a  new  trial,  which 
being  overruled,  he  excepted.  The  grounds 
of  the  motion  allege  that  the  verdict  is  con- 
trary to  the  evidence;  that  Ibe  trial  Judge 
erred  in  charging  the  law  of  voluntary  man- 
slaughter, because  the  same  was  unauthorized 
by  the  evidence;  and  that  the  Judge  also 
erred  In  failing  to  charge  the  law  In  relation 

f  a.  See  Criminal  Law,  vol.  14,  Cent  Die.  I  IMS. 
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to  the  Impeacliment  of  witnesses;  and  there 
was  a  ground  of  newly  discovered  evidence. 
The  first  two  of  these  grounds  may  be  con- 
Eldered  together,  for,  If  the  evidence  did  au- 
thorize the  verdict  for  rolnntary  numslaiigb- 
ter,  a  charge  on  the  law  relating  to  that  of- 
fense was  proper.  We  have  given  the  brief 
of  evidence  a  careful  examination,  and  find 
that  there  Is  very  little  difference  In  tbe  evi- 
dence of  the  witnesses  introduced  by  tbe 
state  and  those  who  testified  In  behalf  of 
the  defendant.  It  appears  from  tbe  testi- 
mony of  some  of  the  witnesses  that  the  de- 
ceased, with  other  persons,  was  engaged  In 
gamtag  in  the  open  air  near  to  a  house  where 
quite  a  number  of  persons  had  congregated  at 
an  entertainment;  tiiat  a  misunderstanding 
arose  between  the  deceased  and  a  third  per- 
son In  relation  to  a  sale  of  whisky;  that  the 
proprietor  of  the  bouse  sent  the  accused  to 
where  the  persons  were  so  engaged,  with  the 
request  to  stop  the  fuss;  that  the  deceased 
was  quarrelsome,  and  defied  the  accused  to 
stop  it,  and  went  to  the  house  where  tbe  en- 
tertelnment  was,  and  got  his  gun.  It  also 
appears  that  the  accused  followed  the  de- 
ceased, and  also  got  a  gun;  that  they  came 
near  together  after  leaving  tbe  house,  when 
the  deceased  cocked  his  gun,  and,  pointing  it 
at  tbe  accused,  proposed,  as  both  had  guns, 
that  they  "die  and  go  to  hell  together."  The 
accused  requested  tbe  deceased  to  take  his 
gun  "off  of  bhn."  Not  bavlng  done  so,  he 
requested  him  again  to  take  his  gun  out  of 
bis  face.  This  request  not  being  compiled 
with,  be  asked  blm  a  third  time  to  do  so, 
which  not  being  done,  he  then  shot  and  kill- 
ed blm.  Some  of  tbe  witnesses  testified  also 
that  Just  before  deceased  was  shot  he  made 
a  step  towards  the  accused.  All  ot  tbem 
agree  that  the  parties  were  within  a  few 
steps  of  each  other;  that  the  deceased  held 
his  gran,  which  was  cocked,  pointing  directly 
towards  the  accused;  and  that  no  reason  ex- 
isted why  he  could  not  have  shot  him.  One 
of  the  witnesses  for  the  state  gives  substan- 
tially the  following  account  of  the  shooting 
and  what  happened  Immediately  before.  Re- 
ferring to  the  time  when  the  deceased  and 
the  accused  had  left  the  house,  he  says: 
"They  were  both  going  in  the  direction  of  tbe 
crowd.  •  •  •  T  know  that  Will  Hatcher 
spoke  to  Will  Harrold,  and  told  him  to  go  on 
and  shoot  him,  because  I  beard  Iilm.  He 
didn't  call  Will  Harrold's  name,  but  when 
he  spoke  Will  Harrold  turned  around.  Will 
Hanold  bad  his  gun,  •  •  *  not  exact- 
ly under  his  arm.  •  •  •  He  took  It  close 
up  under  bis  arm,  •  •  •  [and]  threw  his 
gun  on  blm  Just  a  little  after  that  He  look- 
ed around  before  he  turned,  and  •  •  • 
he  seed  Will  Hatcher  with  the  gun,  and  at 
that  time  he  whirled  his  body  around.  He 
turned  around  bringing  his  gun  up,  was 
bringing  It  around  when  he  was  turning,  and 
when  he  got  turned  around  he  had  bis  gun 
in  his  face.    •    •    •    will  Harrold  cocked 


his  gun  as  he  whirled  around.  *  •  • 
Hatcher  asked  Will  Harrold  three  times  tu 
take  his  gun  out  of  his  face.  He  didn't  ask 
him  one  time  right  after  tbe  other.  He  ask- 
ed blm  about  two  or  three  minutes  apart 
Wlien  be  asked  him  the  third  time,  there 
wa«  no  motion  made  by  Will  Harrold,  not  a 
bit  WUl  Harrold  kept  his  gun  hi  WIU 
Hatcher's  face.  When  Will  Hatcher  asked 
him  for  the  third  time  to  take  the  gun  out 
of  his  face  Will  Hatcher  didn't  have  his  gun 
on  him.  •  •  •  He  never  did  bring  the 
barrel  in  position  to  shoot  blm  until  he  got 
ready  to  shoot  him.  He  would  carry  his  gun 
up  •  •  •  and  bring  it  down.  Brought  It 
down  three  times.  As  he  brought  it  down 
tbe  third  time,  he  dropped  it  tn  bis  band, 
*  *  *  and  shot  him.  There  was  no  mo- 
tion made  by  Will  Harrold  at  that  time." 
One  of  the  witnesses  for  tbe  defense  testi- 
fied to  the  manner  In  which  deceased  was 
shot  as  follows:  "Harrold  had  every  oppor- 
tunity to  shoot  blm.  All  he  had  to  do  was  to 
pull  the  trigger."    • 

1.  Tbe  theory  of  the  state  was  that  tbe  ac- 
cused was  guilty  of  murder,  because  be  did 
not  shoot  the  deceased  under  the  fears  of  a 
reasonable  man  to  prevent  the  deceased  from 
committing  a  felony  on  his  person.  The  the- 
ory of  the  defense  was  that  the  accused  in 
shooting  the  deceased  acted  in  self-defense. 
These  two  theories  were  fairly  given  In 
charge  to  tbe  Jury  In  connection  with  the  law 
relating  to  voluntary  manslaughter.  The 
Jury  did  not  take  tbe  view  that  the  accused 
shot  in  self-defense,  and  tbe  circumstances 
of  tbe  shooting,  In  our  opinion,  did  not  re- 
quire such  a  finding.  From  the  evidence  of 
witnesses  for  the  state  It  would  appear  that 
the  accused  shot  tbe  deceased  more  because 
be  would  not  cease  pointing  bis  gun  at  blm 
than  because  he  feared  that  it  was  the  pur- 
pose of  the  deceased  to  fire  <hi  blm.  Had 
the  accused  instantly  fired  when  deceased 
pointed  his  gun  at  him,  that  circumstance 
would  have  Indicated  that  tbe  shooting  was 
done  to  protect  himself;  bra,  if  the  evidence 
of  these  witnesses  be  true,  he  first  told  the 
deceased  deliberately  to  take  his  gun  off  of 
him.  The  deceased  failing  to  comply,  he  told 
him  a  second  time.  In  tbe  same  manner,  to 
take  his  gun  off  of  him,  and  repeated  It  a 
third  time,  and,  not  being  obeyed,  shot  Nei- 
ther the  witnesses  for  the  state  nor  those  for 
tbe  accused  saw  any  reason  why  the  deceased 
could  not  have  shot  the  accused  had  he  de- 
sired to  do  so;  and,  while  they  differ  as  to 
the  actions  of  the  deceased  at  the  time  he 
was  shot  the  Jury  could  very  properly  have 
found  that  the  accused  did  not  shoot  to  pre- 
vent the  commission  of  a  felony  on  his  i)er- 
son,  and  therefore  that  tbe  homicide  was  not 
Justifiable.  On  the  other  band,  the  Jury  did 
not  adopt  the  theory  of  the  state  that  the 
accused,  In  shooting  the  deceased,  acted  from 
malice.  And  there  were  circumstances  which 
Justified  tbem  In  arriving  at  this  conclusion; 
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for  the  deceased  armed  himself  with  a  load- 
ed pin,  placed  It  in  a  position  ready  for  flr^ 
Ing,  and  pointed  It  directly  at  the  accused 
'Within  range.  This  was  an  assanlt  npon  him, 
and,  although  the  deceased  made  no  active  ef- 
fort to  shoot,  yet,  if  accused  shot  because  of 
this  assault,  the  Jiur  were  authorized  to 
grade  the  homicide  as  voluntary  manslaugh- 
ter. It  is  said,  however,  that  the  shooting 
was  not  the  result  of  passion.  The  Jury  may 
properly  so  have  found.  The  evidence  is 
that,  while  directing  the  deceased  to  with- 
draw his  gun,  the  accused  repeatedly  raised 
and  lowered  his  own  gun  in  a  particular  man- 
ner. In  any  event.  It  was  such  an  assault 
on  the  accused  as  Justified  the  excitement  of 
passion,  and,  if  the  accused  shot  because  -of 
this  assault  Upon  him,  and  not  to  prevent  a 
felony,  the  offense  was  voluntary  manslaugh- 
ter. This  theory  of  the  homicide  is  easily 
supported  by  the  evidence.  The  Jury  found 
It  to  be  true,  and  the  trial  Judge  committed 
no  error  in  giving  the  law  relating  to  this  of- 
fense In  charge  to  the  Jury. 

2.  As  to  the  proposition  that  the  trial  Judge 
committed  error  in  failing  to  Instruct  the 
Jury  on  the  law  as  to  the  impeachment  of 
witnesses,  yrhea  there  was  no  request  made 
for  such  instruction,  it  is  sufficient  to  say 
that  this  court  has  more  than  once  ruled  that 
such  a  failure,  in  the  absence  of  a  request, 
is  not  error.  See  Smith  v.  Page,  72  Ga.  689; 
Stevens  v.  Railroad  Co.,  80  Ga.  19,  5  S.  E. 
253;  Cole  v.  Byrd,  83  Ga.  207,  9  S.  B.  813; 
Lewis  V.  State.  91  Ga.  168,  16  S.  E.  986; 
Joiner  v.  State,  105  Ga.   646,  31  S.  E.  556. 

It  must  also  be  ruled  that  the  court  com- 
mitted no  error  In  overruling  the  motion  for  a 
new  trial  because  of  the  newly  discovered 
evidence  set  out  in  the  record.  This  consist- 
ed of  an  affidavit  of  a  person  who  apparent- 
ly was  not  sworn  on  the  trial,  to  the  effect 
that  prior  to  the  homicide  he-  heard  the  de- 
ceased make  threats  against  the  accused, 
which  the  witness  communicated  to  the  ac- 
cused. Proof  of  threats  of  the  Iclnd  indicat- 
ed In  the  affidavit,  had  they  been  in  the  evi- 
dence before  the  Jury,  would,  In  all  probabil- 
ity, not  have  had  any  effect  on  their  finding, 
because  that  finding  was  apparently  based  on 
the  actions  of  the  parties  at  the  time  of  the 
homicide.  But,  aside  from  this,  the  rule  in  rela- 
tion to  the  grant  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  as  laid  down 
In  Civ.  Code,  §  5481,  is  that,  if  the  newly 
discovered  evidence  is  that  of  witnesses,  affi- 
davits as  to  their  residence,  associates,  means 
of  knowledge,  character,  and  credibility  must 
be  adduced.  No  affidavits  In  relation  to  ei- 
ther of  these  subjects  are  found  in  the  record. 
So,  even  If  the  evidence  alleged  to  be  newly 
discovered  was  sufficient  to  authorize  the 
grant  of  a  new  trial,  an  observance  of  the 
rule  Just  stated  would  prevent  that  result  be- 
ing reached  in  the  present  case. 

Judgment  affirmed.  All  the  Justices  con- 
corrlng,  except  LUMPKIN,  P.  3„  absent 


cm  Oa.  TSS> 
FINNEY  T.  MORRIS. 
(Supreme  Court  of  Georgia.    Dec.  12,  1902.) 

■AI<B  OF  LAND— DBFICIBNCT  OP  QDANTITT— 
AFPORTIONMBNT  OF  PRICE. 

1.  Where  land  is  sold  by  the  tract,  and  de- 
scribed in  the  conveyance  as  so  many  acies. 
"more  or  less,"  a  deficiency  in  the  number  ot 
acres  actually  conveyed  to  the  purchaser  will 
not  authorize  an  apportionment  in  the  price 
agreed  to  be  paid,  if  Uie  parchaser  admits  thzt 
there  was  no  intentional  fraud  npon  the  pait 
of  the  vendor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jones  count:-; 
Jno.  C.  Hart  Judge. 

Action  by  C.  S.  Morris  against  H.  J.  Fin- 
ney. Judgment  for  plaintlCC,  and  defendant 
brtogs  error.    Affirmed. 

Johnson  &  Johnson  and  R.  L.  Bemer,  for 
plaintiff  In  error.  J.  C  Barron,  for  defend- 
ant in  error. 

FISH,  J.  Morris  sued  Finney  for  $90  and 
Interest  thereon,  the  balance  appearing  to 
be  due  upon  a  promissory  note  given  by  the 
defendant  to  the  plaintiff.  The  defendant 
pleaded  that  the  note  was  given  In  part  i>ay- 
ment  for  certain  lands  which  he  purchased 
from  the  plaintiff;  that  he  bought  of  the 
plaintiff  two  tracts  of  land  for  farming  pur- 
poses, for  which  they  were  only  suitable; 
that  according  to  the  plaintiff's  representa- 
tions, there  were  90  acres  to  one  of  the  tracts 
and  75  acres  In  the  other;  that  in  arriving 
at  the  price  to  be  paid  the  lands  were  valued 
at  $5  per  acre;  that  the  defendant  subse- 
quently had  the  tracto  surveyed,  when  be 
ascertatoed  that  there  were  only  72  acres 
in  the  larger  tract  and  59%  acres  in  the  small- 
er one.  He  alleged  that  the  deficiency  of 
33%  acres  was  "so  gross  as  to  Justify  the 
Fusplcion  of  willful  deception  on  the  part  of 
plaintiff,  or  a  mistake  amonnting  to  fraud," 
and  be  was,  therefore,  not  liable  on  the 
note  sued  upon.  He  also  sought  to  recoup 
against  the  platotiff  the  difference  between 
the  amount  which  had  been  paid  on  the 
purchase  price  and  the  value  of  the  land 
actually  conveyed  to  him,  estimated  at  95 
per  acre.  In  his  plea  the  defendant  set  forth 
the  deeds  made  to  him  by  the  platotiff.  In 
each  of  which  the  tract  therein  conveyed 
was  described  as  containing  the  numlier  of 
acres  which  the  plaintiff  had  represented  it 
to  coutoln,  followed  by  the  qualifying  words, 
"more  or  less."  On  the  trial  the  defendxmt 
who  In  his  plea  had  admitted  the  execu- 
tion and  delivery  of  the  note  sued  on,  took 
the  burden.  He  fully  established  the  facts 
alleged  to  bis  plea  as  to  the  deficiency  In 
each  tract  to  the  number  of  acres  actoaliy 
conveyed  to  him,  but  he  testified  that  he 
did  "not  charge  Morris  with  any  Intentional 
fraud,  but  that  he  was  mlsteken  to  the  num- 
ber of  acres,"  and  his  counsel  disclaimed 
any  purpose  to  charge  the  plaintiff  with  in- 
tentional fraud.    Upon  the  close  at  the  vr!- 
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dence  for  the  defendant  the  plaintiff  made 
a  motion  for  the  direction  pf  a  verdict  by 
the  court  on  the  gronnd  "that  from  the  evi- 
dence and  pleadings  a  verdict  for  the  plaln- 
tlft  was  demanded,"  which  motion  the  court 
sustained,  and  directed  a  verdict  according- 
ly, which  being  rendered,  the  defendant  ex- 
cepted, and  brought  the  case  here  for  re- 
view. 

In  our  opinion,  the  court  did  not  err  In  di- 
recting a  verdict  in  favor  of  the  plalntlfC. 
We  know  of  no  distinction  between  actual 
and  intentional  fraud.  When  the  defendant 
disclaimed  any  purpose  to  charge  the  plain- 
tiff with  any  actual  fraud  In  the  sale  of  the 
land,  be  admitted  himself  out  of  court:  for, 
as  we  nnderstand  the  decisions  of  this  court, 
it  is  only  in  cases  of  actual  fraud  that  a  pur- 
chaser of  land  sold  by  the  tract,  and  describ- 
ed in  the  deed  as  so  many  acres,  "more  or 
less,"  can  have  the  price  which  he  agreed  to 
pay  for  the  land  apportioned  because  of  a 
deficiency  in  the  number  of  acres  actually 
conveyed  to  him.  In  Beall  v.  Berkhalter, 
26  Ga.  564,  It  was  held  that,  unless  the  enu- 
meration of  the  quantity  of  land  sold  is  of 
the  essence  of  the  contract,  and  not  matter 
of  description  merely,  the  covenant  of  war- 
ranty win  not  be  broken  by  a  deficiency  in- 
the  quantity  of  land  conveyed.  This  decision 
was  rendered  prior  to  the  adoption  of  our 
first  Code,  and.  In  view  of  the  provlsionB  of 
Civ.  Code,  f  3542,  which  are  but  a  repetition 
of  provisions  contained  in  each  of  our  prior 
Codes,  the  writer  of  this  opinion  would,  but 
for  the  decision  rendered  In  Walton  v.  Ram- 
sey, 60  Oa.  618,  think  that  the  rule  laid 
down  in  Beall  v.  Berkhaltor  had  been  chang- 
ed when  the  first  Code  was  adopted,  so  that 
there  might  be  an  apportionment  of  the  price 
for  legal,  as  well  as  actual,  fraud.  The  sec- 
tl<»i  of  the  Civil  Code  referred  to  reads  as 
'follows:  "In  a  sale  of  lands,  if  the  purchase 
is  per  acre,  a  deficiency  In  the  number  of 
acres  may  be  apportioned  in  the  price.  If 
tiie  sale  Is  by  the  tract  or  entire  body,  a 
deficiency  in  the  quantity  sold  cannot  be  ap- 
portioned. If  the  quantity  is  specified  as 
'more  or  less,'  this  qualification  will  cover 
any  deficiency  not  so  gross  as  to  Justify  the 
suspicion  of  willful  deception,  or  mistake 
amounting  to  fraud;  in  this  event  the  de- 
ficiency is  apportionable;  tiie  purchaser  may 
demand  a  rescission  of  the  sale  or  an  ap- 
portionment of  the  price  according  to  rela- 
tive value."  Under  the  decision  in  Walton  v. 
Ramsey,  however,  there  is  no  room  for  hold- 
ing that  the  Code  modified  the  previously 
existing  rule.  In  that  case  it  was  held: 
"When  a  tract  of  land  Is  sold  in  a  body,  as 
containing  so  many  acres,  'more  or  less,' 
and  both  parties  have  an  equal  opportunity 
to  Judge  for  themselves,  and  both  act  in  good 
faith,  a  deficiency  In  the  quantity  sold  can- 
not be  apportioned."  Chief  Justice  Warner, 
who  delivered  the  opinion  of  the  court,  after 
stating  the  ruling  made  in  Beall  v.  Berk- 
baiter,  said:    "It  is  contended  by  the  plain- 


tiffs in  error  that  the  Code  Introduced  a  new 
element  of  fraud,  which  was  not  recognized 
by  the  court  In  Beall  v.  Berkhalter,  to  wit 
legal  fraud.  We  do  not  think  so.  The  prin- 
ciple recognized  by  that  case  and  the  Code 
Is  that,  when  a  tract  or  settlement  of  land 
U  sold  in  a  body,  as  containing  so  many 
acres,  'more  or  less,'  and  both  parties  have  an 
equal  opportunity  to  Judge  for  themselves, 
and  both  act  In  good  faith,  a  deficiency  In 
the  quantity  sold  cannot  be  apportioned. 
The  deficiency  In  quantity  might  be  so  great 
as  to  Justify  the  suspicion  of  actual  fraud 
and  willful  deception;  but  that  is  not  this 
case,  and,  In  our  Judgment,  it  comes  within 
the  decision  made  In  Beall  v.  Berkhalter,  and 
must  be  controlled  by  it.  The  principle  rec- 
ognized by  that  case  and  the  Code  is  that,  if 
there  is  actual  fraud  and  deception  on  the 
part  of  the  vendor  of  the  land,  or  thp  de- 
ficiency in  the  quantity  of  land  is  so  gross  &« 
to  be  evidence  of  it,  then  the  deficiency  may 
be  apportioned,  but  not  otherwise."  That 
decision  was  followed  In  Stephens  v.  Hud- 
son, 64  Oa.  513.  Applying  the  principle  laid 
down  in  those  cases  to  the  present  case,  if 
Finney,  the  purchaser,  and  Morris,  the  ven- 
dor, had  equal  opportunities  to  Judge  of  the 
number  of  acres  contained  in  the  tract  sold, 
and  both  acted  in  good  faith,  the  deficiency 
In  the  number  of  acres  actually  conveyed 
cannot  be  apportioned.  It  does  not  appear 
from  the  evidence  that  their  -opportunities 
for  estimating  the  number  of  acres  were  un- 
equal. All  the  boundaries  of  each  tract  were 
given,  and  Finney  testified  that  he  had 
known  the  land  for  40  years.  It  Is  true  that 
he  also  testified  that  he  did  not 'know  any 
of  the  lines,  "did  not  know  as  much  as  Mor- 
ris, and  did  not  risk  his  [Finney's]  Judg- 
ment." This  does  not  show  that  he  did  not 
have  equal  opportunities  with  the  vendor  to 
Judge  of  the  number  of  acres  sold.  The  dis- 
claimer of  the  defendant  of  any  purpose  to 
charge  the  plaintiff  with  Intentional  fraud  In 
the  sale  of  the  land  amounted  to  an  admis- 
sion that  there  was  no  such  fraud,  and  that 
therefore,  the  plaintiff  acted  In  good  faith. 
So,  the  case  falls  squarely  within  the  prin- 
ciple ruled  in  Walton  v.  Ramsey.  The  plain- 
tiff in  error  relies  upon  the  decision  rendered 
In  Estes  v.  Odom,  91  Ga.  600,  18  8.  E.  355. 
As  we  understand  the  question  involved  In 
that  case  and  the  decision  rendered  thereon, 
it  is  not  In  conflict  with  the  prior  decisions  of 
this  court,  which  we  have  cited  above.  There 
the  plaintiff  In  the  court  below  charged,  the 
defendant  with  willful  deception  and  inten- 
tional fraud,  and  did  not  like  the  defendant 
in  the  present  case,  rely  upon  mere  legal 
fraud.  That  case,  as  we  understand  it  holds 
that  there  can  be  no  Investigation  of  the 
question  whether  there  was  or  was  not  fraud 
in  the  sale  of  the  land,  until  the  preliminary 
question  whether  the  deficiency  In  the  land 
as  conveyed  is  so  gross  as.  In  and  of  Itself 
alone,  to  Justify  the  suspicion  of  willful  de- 
ception, or  mistake  amounting  to  ftaud,  >>«i 
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been  determined  In  the  affirmatl7e;  ttiat, 
when  this  inrellmlnary  question  has  been  so 
decided,  then,  and  then  only,  the  qnestioii 
of  actual  fraud  may  be  considered  and  deter- 
mined by  the  Jury;  and  that  In  determining 
the  preliminary  question  no  other  evidence 
is  to  be  considered  than  that  which  estab- 
lishes the  fact  and  the  amount  of  the  de- 
ficiency; and,  consequently,  upon  this  ques- 
tion, evidence  of  good  or  bad  faith  on  the 
part  of  the  vendor  is  immaterial  and  Irrele- 
vant It  could  not  have  bieen  the  Intention 
of  the  court  to  overrule  the  decision  in  Wal- 
ton V.  Ramsey,  for  this  could  not  have  been 
done  without  expressly  reviewing  that  case, 
and  In  the  elaborate  and  able  opinion  of  the 
court,  delivered  by  Chief  Justice  Bleckley, 
that  case  is  not  even  alluded  to,  nor  is  there 
any  mention  whatever  of  any  other  case  pre* 
viously  decided  by  this  court  Estes  t. 
Odom  lays  down  the  rule  which  Is  to  be  fol- 
lowed in  cases  of  this  character  In  making 
the  investigation,  and  does  not  change  the 
principle  applicable  in  cases  where  it  is  found 
necessary  to  determine  the  ultimate  question 
of  fraud  or  no  fraud  in  the  sale,  viz.,  that 
the  ultimate  inquiry  is  to  be  confined  to  the 
existence  or  nonezlsteDce  of  actual  fraud. 
If,  however,  Estes  v.  Odom  Is  in  conflict  with 
the  former  cases,  they  must  govern. 

Judgment  affirmed.    All  the  justices  eon- 
curring,  except  LUMPKIN,  P,  J,  absent 


(U6  Qa.  at) 

UNDERWOOD  t.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  0.  1902.) 

CRIMINAL    LAW— APPBAIf-RBTIBW. 

L  The  charge  complained  of  was  not,-  for 
any  reason  assigned  in  the  motion  for  a  new 
trial,  erroneous;  the  evidence  warranted  the 
verdict;  and  the  court  did  not  err  in  refusing 
to  grant  a  new  trial. 

(SyllabQB  by  the  Court) 

Error  from  city  court  of  Americas ;  O.  B. 
Crisp,  Judge. 

0.  E.  Underwood  was  convicted  of  crime, 
and  brings  error.    Affirmed.' 

J.  H.  Lumpkin,  for  plalntifl  In  error.  F. 
A.  Hooper,  SoL  Gen.,  and  J.  A.  Ansley,  Jr., 
Sol.  City  Court  for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  justices  concurring,  except  LUMPKIN,  P. 
J.,  absent 


(116  Ga.  728) 

KEEN  T.  McAFEE  «t  aL 
(Supreme   Court  of  Georgia.     Dec.   11,   1902.) 

■XECIJTORS'    SALE— PURCHASE-MONEY    NOTES 
—SUIT  BEFORE  MATURITY— CAVEAT  BMP- 
TOR— FAILURE  OF  TITIiB. 

1.  Where  one  purchases  land  at  an  executors' 
sale,  and  gives  four  promissory  notes,  due  in 
snccessive  years,  in  payment,  and  two  of  the 
notes  mature  and  are  not  paid,  the  executors 
may  bring  suit  upon  the  matured  notes,  but 
cannot,  in  the  same  action,  obtain  judgment' on 
the  notes  which,  at  the  time  suit  is  filed,  are 


not  due,  without  alleging  some  special  equitable 
reason  which  would  authorize  a  court  of  eq- 
uity to  render  a  decree  or  judgment  for  t&t 
amount  of  said  nnmatured  notes.  Littleton  v. 
Spell,  2  S.  E.  935,  77  Ga.  227,  distinguished. 

2.  The  doctrine  of  caveat  emptor  appUes  to 
sales  of  executors  and  administrators.  Where, 
at  an  executors'  sale,  land  is  sold,  and  the  par- 
chaser  gives  his  promissory  notes  in  payment 
of  the  purchase  price,  and  is  sued  thereon  bl 
the  executors,  there  is  no  error  in  sustaining  a 
demurrer  to  a  plea  filed  by  the  porchaaer, 
which  alleges  that  the  executors  represented  to 
him  that  they  had  a  right  to  sell,  but  that  in 
fact  neither  the  executors  nor  the  testator  had 
title  to.  the  land,  and  there  was,  therefore,  * 
failnre  of  consideration,  and  that  the  execntors 
had  no  order  of  any  court  authorizing  the  sale, 
which  was  therefore  void;  it  appearing  from 
the  plea  that  the  defendant  went  into  ikmsc*- 
sion  under  the  sale,  and  still  retains  possession, 
claiming  to  have  subsequently  purchased  the 
true  tiUe. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Laurens  connty; 
Jno.  C.  Hart  Judge. 

Action  by  J.  T.  McAfee  and  another,  as 
executors,  against  W.  J.  Keen.  Judgment 
for  plaintifTs,  and  defendant  brings  error- 
Reversed.  . 

T.  L.  Grlner  and  Jas.  K.  Hlhes,  for  plain- 
tiff In  error.  3.  L.  Kent  and  B.  L.  St^bens. 
for  defendants  in  error. 

SIMMONS,  C.  J.  The  ezecntora  of  Mc- 
Afee brought  their  action  against  Keen,  ml- 
leglng  that  they,  as  executors,  had  sold  him 
a  certain  tract  of  land,  for  the  pmrchaae  price 
of  which  he  had  given  tbem  four  promissory 
notes  for  $200  each,  payable  in  snccessive 
years;  that  two  of  these  notes  had  become 
due,  and  that  the  other  two  were  not  doe. 
They  prayed  for  a  judgment  for  the  amomot 
of  the  two  matured  notes,  and  a  special  Uen 
on  the  land;  and  also  prayed  tliat  the  sheriff 
sell  the  land,  and,  if  it  brought  more  than 
enough  to  pay  off  the  two  notes  sned  on,  that 
he  be  directed  to  bold  the  surplus,  and,  on  tbe 
maturity  of  the  notes  not  due  at  the  time  of 
the  filing  of  the  suit  to  apply  It  to  the  pay- 
ment of  these  notes.  At  the  time  of  tbe 
trial  of  the  case  all  of  tbe  notes  bad  become 
due.  The  defendant's  plea  having  been 
stricken,  tbe  judge  directed  a  verdict  against 
the  defendant  on  all  four  of  the  notes,  with 
a  special  Hen  on  the  land.  Judgment  'was 
entered  up  accordingly,  giving  the  plalntiffis 
a  general  judgment  and  also  a  special  Uen 
upon  the  land,  and  directing  that  the  land  be 
sold,  and  that  if  there  was  any  surphis  after 
paying  oCT  all  the  notes,  it  should  be  tamed 
over  to  the  defendant 

1.  Tbe  defendant  excepted  to  the  direction 
of  ttxe  verdict  and  to  the  judgment  thereon 
on  tbe  ground  that  tbe  judge  had  no  pow» 
or  authority  to  direct  a  verdict  upon  the  two 
notes  not  sued  on,  or  to  enter  judgment 
thereon.  We  think  these  exceptions  well 
taken.  Generally,  a  person  holding  a  'writ- 
ten contract  of  another  has  no  right  to  soe 

f  1.  See  Executors  and  Admlnlitrators,  toL  a. 
Cent  Dig.  i  JS77. 
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upon  It  onto  there  la  a  breach  of  the  con- 
tract, or  to  have  any  Judgment  on  gnch  con- 
tract without  a  rait  thereon.  The  present 
Bnlt  was  upon  two  notes,  which  were  past 
due,  and  the  petition  alleged  that  there  were 
two  notes  not  then  due,  petitioners  praying 
tat  a  Judgment  for  the  amount  of  the  two 
notes  due,  with  a  special  Hen  on  the  land, 
and  that.  If  there  was  a  surplus  remaining 
after  paying  the  notes  then  due.  It  shonld 
be  held  by  the  sheriff  nntll  the  maturity  of 
the  other  notes,  and  then  applied  to  them. 
The  Judge  for  some  rea8on^>robably  because 
all  of  the  notes  had  matured  before  the  date 
of  the  trial— directed  a  verdict  for  the  full 
amoimt  of  all  of  the  notes,  and  entered  up 
judgment  accordingly,  giving  a  special  lien 
for  the  full  amount,  and  directing  the  sher- 
iff to  sell  the  land,  and  to  turn  over  to  the 
defendant  any  surplus  that  might  remain 
after  paying  off  all  of  the  notes.  We  think 
this  vras  clearly  erroneous.  There  was  no 
salt  upon  the  unmatured  notes,  and  no  Judg- 
ment prayed  for  on  them.  The  court  was, 
therefore,  without  Jurisdiction  to  give  Judg- 
ment on  them.  The  defendants  in  error  seek 
to  uphold  the  Judgment,  under  the  decision 
In  Littleton  v.  Spell,  77  Ga.  227,  2  8.  B.  935. 
The  facts  of  that  case  were  quite  different 
from  those  shown  by  the  present  record.  In 
that  case  the  petition  set  out  that  the  de- 
foidant  had  purchased  certain  land,  and  had 
given  therefor  two  notes.  One  of  these  was 
paid  at  maturity.  The  other  was  payable  in 
four  equal  annual  Installments,  and  partial 
payments  had  been  made  on  the  installments 
due  In  1883  and  1884,  but  nothing  paid  on  the 
next  Installment,  which  was  also  due.  The 
fourth  Installment  was  not  due.  It  was  al- 
leged that  the  defendant  was  Insolvent,  and 
was  unable  to  pay  for  the  land,  and  that  he 
held  plaintiffs  obligation  to  make  him  titles. 
The,  plaintiff  prayed  for  a  Judgment  for  the 
amounts  due;  that  the  land  be  sold,  and  the 
proceeds  be  applied  to  the  payment  of  the 
Installments  due;  and  that  the  surplus,  if 
any,  should  be  retained  by  the  sheriff  to 
satisfy  the  installment  thereafter  to  become 
due.  Under  these  facts  this  court  held  that 
in  equity  the  plaintiff  was  entitled  to  the 
relief  sought,  analogizing  the  case  to  the  fore- 
closure of  a  mortgage  where  the  debt  was 
due  in  installments.  In  the  present  case  the 
insolvency  of  the  defendant  was  not  alleged. 
So  far  as  appears  from  the  record,  he  is 
abundantly  solvent,  and  able  to  meet  any 
Judgment  that  could  be  obtained  against  him 
on  these  notes.  Nor  does  it  appear  wheth- 
er the  plaintiffs  had  made  him  a  deed  to  the 
land,  or  given  him  a  bond  for  titles.  No 
equitable  reasons  were  given  which  would 
authorize  a  court  of  equity  to  grant  the 
prayers  of  the  petition.  The  petition  makes 
simply  a  common-law  suit  upon  two  prom- 
issory notes,  with  a  prayer  for  a  special  lien 
on  the  land,  and  that  the  snrplos  be  held  up 
to  satisfy  the  other  notes  upon  their  matu- 
rity.   Conceding  that  Littleton  v.  Spell,  su- 


pra, was  correctly  decided,  it  Is  not  control- 
ling or  applicable  in  the  present  case.  Two 
of  the  notes  were  not  sued  on,  and  the  Judge 
erred  in  directing  a  verdict  and  entering  a 
Judgment  thereon. 

2.  The  defendant  also  complained  that  the 
Judge  erred  in  strlldng  his  pleas.  These 
pleas  were,  in  substance,  that  the  plaintiffs 
represented  to  him  that  they  had  a  right  to 
sell  the  land,  whereas  in  truth  and  in  fact 
neither  they  nor  their  testator  had  any  title 
to  the  land,  and  there  was,  therefore,  no 
consideration  for  the  notes;  that  the  title 
was  in  the  state  of  Georgia,  and  so  remained 
until  it  was  granted  to  defendant;  and,  fur- 
ther, tliat  the  plaintiffs  had  no  right  to  take 
the  notes,  because  there  was  never  any  order 
granted  them  by  any  court  authorizing  the 
sale,  and  the  contract  was,  therefore,  illegal  and 
void.  In  all  Judicial  sales  In  this  state  the 
doctrine  of  caveat  emptor  applies.  The  pur- 
chaser at  such  a  sale  must,  at  his  peril,  ascer- 
tain that  the  officer  making  the  sale  has  com- 
petoit  authority  to  make  it,  and  that  lie  is  ap- 
parently proceeding  to  sell  under  the  prescrib- 
ed forms.  If,  therefore,  an  executor  having 
the  authority  to  sell  puts  up  and  exposes  for 
sale  a  certain  tract  of  land,  the  purchaser  is. 
In  the  absence  of  fraud,  bound  to  pay  his  bid, 
although  the  testator  had  no  title.  At  such 
a  sale  the  executor  sells  the  Interest  of  the 
testator's  estate,  whatever  it  may  be,  with- 
out any  warranty  or  guaranty.  In  Colbert 
V.  Moore,  64  Ga.  502,  it  was  held  that  "a 
purchaser  of  property  at  administrator's  sale 
cannot  repudiate  his  bid  because  of  a  de- 
fective title,  or  no  title  at  all  in  the  intes- 
tate, when  there  is  no  fraud  or  misrepre- 
sentation by  the  administrator."  See,  also, 
Jones  V.  Wamock,  67  Ga.  484.  The  plea 
does  not  disclose  that  there  was  any  fraud 
on  the  part  of  the  executors  at  the  time  of 
the  sale.  It  is  true  It  alleges  that  they  rep- 
resented to  defendant  that  they,  had  a  right 
to  sell,  bat  not  that  these  representations 
were  fraudulent,  or  known  to  the  executors 
to  be  false,  or  that  the  executors  represented 
that  their  testator  had  title.  Nor  is  It  al- 
leged that  the  defendant  acted  upon  these 
misrepresentations,  or  believed  them  to  be 
true.  The  plea,  therefore,  failed  to  set  up 
any  such  fraud  or  misrepresentations  as 
would  constitute  a  defense  to  the  action  on 
the  notes.  The  plea  also  alleged  that  the 
executors  had  no  order  granted  them  by  any 
court  authorizing  them  to  sell  the  land.  This 
plea  was  also  insufficient  It  was  the  duty 
of  the  purchaser  to  ascertain,  before  bidding 
at  the  sale,  whether  the  executors  had  com- 
petent authority  to  sell.  A  purchaser  at  Ju- 
dicial sale  is  bound  to  look  to  the  Judgment, 
the  levy,  and  the  deed.  Brooks  v.  Eooney, 
11  Ga.  423,  56  Am.  Dec.  436.  Moreover,  this 
being  a  sale  by  executors,  the  plea  was  in- 
sufficient, in  that  it  did  not  negative  the 
I>ower  which  may  have  been  given  In  the 
will  authorizing  the  executors  to  sell  at  pri- 
vate or  public  sale  without  an  order  of  court 
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The  plea  shonld  have  alleged  tbat  the  sale 
by  the  executors  was  tmauthorlzed  by  either 
an  order  of  court  or  the  provisions  of  the  will 
of  the  testator.  In  addition  to  all  of  this, 
the  purchaser  should  not  be  allowed  to  re- 
main in  possession,  and  at  the  same  time  set 
up  the  invalidity  of  the  sale  by  which  he  ac- 
quired tbat  possession.  It  seems  to  us  that, 
before  the  defendant  can  make  this  defense, 
if  be  can  make  it  at  all,  be  should  surrender 
the  land  to  the  executors.  This  certainly  1b 
the  rule  as  to  ordinary  private  sales.  The 
pleas  of  the  defendant  contained  nothing 
constituting  a  defense  to  the  action,  and  they 
were  properly  stricken  by  the  court  The 
Judgment  is  reversed  on  the  ground  that  the 
court  erred  in  directing  a  verdict  as  to  the 
two  notes  not  sued  on  and  in  entering  Judg- 
ment thereon. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent 


(116  Qa.  pS) 

CENTRAL  OF  GEORGIA  RY.  00.  f.  DOE- 

SBY. 

(Supreme   Court  of  Geor^a.     Dec.   11,   1902.) 

KAILWAYS— NBGLIGENCE— CARRTINa  PASSEN- 
GER PAST  STATION  —  DAMAGES  —  FRIGHT  — 
PROXIMATE  CAUSE-BVIDBNCB-CONTINUINO 
TORT^JURISDICTION. 

1.  Damages  traceable  in  some  measure  to  a 
tortious  act,  but  resulting  chiefly  from  other  and 
contingent  circumstances,  and  not  the  legal  or 
natural  consequence  of  the  act,  are  too  remote 
to  be  the  basis  of  recovery  against  the  wrong- 
doer. 

2.  It  follows  that,  where  a  female  passenger 
on  a  railroad  train  was  carried  beyond  her  sta- 
tion, and  the  train  stopped  near  the  next  sta- 
tion, and  the  passenger  walked  at  night,  and 
without  escort,  through  the  town,  to  the  house 
of  a  friend  in  that  town,  she  would  not  be  al- 
lowed to  show  that  she  was  frightened  by 
hearing  loud  voices  of  negro  men,  who  were 
walking  behind  her,  unless  it  is  also  made  to 
appear  that  the  locality  was  one  in  which  such 
occasion  for  fright  was  likely  to  occur,  and 
that  the  railroad  company  had  notice  of  this. 

3.  Where  a  continuous  tort  by  a  railroad 
company  is  commenced  in  one  county  and  com- 
pleted in  another,  the  principal  damage  being 
done  in  the  latter  county,  the  courts  of  that 
county  have  jurisdiction  of  the  cause  of  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Henry  county; 
W.  A.  Brown,  Judge  pro  hac. 

Action  by  N.  B.  Dorsey  against  tbe  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

R.  Is.  Berner  and  Hall  &  Cleveland,  for 
plaintiff  In  o-ror.  W.  T.  Dickens,  G.  W. 
Bryan,  and  L.  R.  Ray,  for  defendant  In  er- 
ror. 


SIMMONS,  C.  J.    It  appears  from  tbe  rec- 
ord that  Mrs.  Dorsey  purchased  a  ticket  of 
.  the  Central  of  Georgia  Railway  Company  at 
Bast  Point  Ga.,  one  of  Its  stations,  for  trans- 
portation to  Lovejoy,  Ga.,  another  of  its  sta- 


f  2.  See  Carrien,  vol.  »,  Cent.  Dls.  |  106L 


tions,— a  distance  of  about  16  miles.  The  con- 
ductor at  East  Point  stood  at  the  front  end 
of  the  ladles'  coach,  and  Mrs.  Dorsey  boarded 
the  coach  at  the  rear  end.  During  the  pas* 
sage  of  the  train  between  the  two  points,  the 
conductor  failed  to  discover  Mrs.  Dorsey,  and 
she  failed  to  call  his  attention  to  her  presence 
on  the  train,  or  that  her  destination  was  Love- 
Joy.  The  train  was  not  stopped  at  LoveiJoy 
for  her  to  get  off.  After  she  discovered  tbat 
she  had  passed  her  destination,  she  requested 
another  passenger  to  find  the  conductor.  The 
fellow  passenger  did  so.  The  conductor  thai 
stopped  the  train.  Befcare  the  stop  was  made, 
tbe  train  had  run  a  short  distance  beyond  the 
station  at  Hampton,  the  station  on  the  road 
which  was  next  beyond  Lovejoy.  The  con- 
ductor assisted  Mrs.  Dorsey  off,  and  she  un- 
dertook to  walk  to  tbe  house  of  a  friend,  who 
resided  In  the  town  of  Hampton.  In  her  tes- 
timony she  said  that  she  walked  back  to  the 
station,  and  there  was  no  light  there.  She 
then  went  on  along  the  road  leading  to  her 
friend's  bouse.  On  her  -way  to  tbe  station 
she  heard  lond  voices  of  people,  whom  she 
supposed  to  be  negroes,  and  after  she  left  tbe 
station  these  negroes  followed  her,  talking 
loudly.  She  became  very  much  frightened 
and  alarmed  on  account  of  the  voices  of  the 
negroes  and  their  following  her.  At  a  cross- 
street  she  turned  toward  the  bouse  of  her 
friend,  and  tbe  negroes  took  anotho'  street 
This  testimony  as  to  her  fright  because  of 
the  voices  of  the  negroes  and  their  following 
her  was  objected  to  by  defendant's  counsel, 
and  tbe  objections  ovramled  by  the  court 
Tbe  Jury  returned  a  vexllct  for  tbe  plaintJUf. 
The  defendant  moved  for  a  new  trial,  and  the 
admission  of  the  evidence  Just  referred  to 
was  made  one  of  the  grounds  of  the  motion. 
Tbe  court  overruled  the  motion,  and  the  mov- 
ant excepted. 

1,  2.  This  is  tbe  thb<d  time  this  case  has 
been  before  this  court  (106  Ga.  826,  32  S.  B. 
873;  113  Ga.  664,  38  S.  B.  958),  but  the  last 
trial  seems  to  have  been  tbe  first  at  which 
objection  was  made  to  the  evidence  as  to  the 
plaintiffs  hearing  tbe  negroes  following  her, 
and  as  to  her  consequent  fright  and  the  dam- 
ages resulting  to  her  therefrom.  Tbe  prin- 
cipal objection  made  to  this  evidence  was  that 
It  did  not  show  such  damages  as  could  be 
recovered,  because  the  damages  sought  to  be 
proved  were  too  remote  and  consequenttal  in 
character.  We  think  this  objection  well  found- 
ed. Our  Civil  Code  declares  (sections  3912, 
3913):  "If  the  damages  are  only  the  Imag- 
inary or  possible  result  of  the  tortious  act,  or 
other  and  contingent  circumstances  prepon- 
derate largely  in  causing  tbe  injurious  effect 
such  damages  are  too  remote  to  be  the  basis 
of  recovery  against  the  wrong-doer."  "Dam- 
ages which  are  tbe  legal  and  natural  reault 
of  tbe  act  done,  tbougb  contingent  to  some 
extent  are  not  too  remote  to  be  recovered. 
But  damages  traceable  to  tbe  act  but  not  Ita 
legal  or  material  consequence,  are  too  remote 
and  contingent"     The  damages  claimed  by 
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the  plaintiff  aa  arising  from  her  being  fright- 
ened by  the  negroes'  voices  wore  Imaginary 
and  contingent,  and  were  not  the  legal  or 
natural  result  of  the  torttoaa  act  of  the  de- 
fendant. It  was  not  shown  or  Intimated  in 
the  evidence  that  the  defendant  or  Its  agent 
knew,  or  had  any  reason  to  believe^  that  then 
were  any  negroes  at  the  station  or  In  the  vl- 
dnlly,  or  that  disorder  was  prevalent  or  com- 
mon In  the  neighborhood,  or  that  It  was  the 
cnstom  of  negroes  to  congregate  there,  and 
talk  In  a  boisterous  manner.  The  defendant 
was  not  bound  for  anything  which  happened 
to  Mrs.  Dorsey,  after  she  bad  left  the  train, 
which  was  not  the  natural  and  probable  result 
of  its  putting  her  off  at  that  place.  It  was 
no  more  bound  to  pay  for  her  nervousness 
and  fright  occasioned  by  the  voices  of  negroes 
than  If  she  had  claimed  to  have  seen  a  ghost 
and  been  thereby  frightened.  Upon  this  ques- 
tion, see  Hopk.  Pers.  Inj.  i  14  et  seq.,  where 
all  of  the  decisions  of  this  court  upon  the 
subject  are  collected.  Under  these  decisions 
we  are  clear  that  the  evidence  was,  in  this 
case,  inadmissible,  and  that  the  court  erred 
In  overruling  the  objections  thereto.  Defend- 
ant in  error  relied  mainly  upon  decisions  made 
In  other  states  In  regard  to  the  question  of 
proximate  cause;  but,  whatever  may  be  the 
rule  in  those  states,  this  court  is  bound  by  the 
sections  of  the  Code  above  quoted,  and  by 
the  decisions  made  thereunder.  Of  comrse^ 
we  do  not  Intend  to  hold  that  plaintiff  is  not 
entitled  to  recover  for  fatigue  resulting  from 
h6r  walk  to  her  friend's  house  and  damages 
resulting  therefrom.  We  do  hold  simply  that 
she  cannot  recover  for  damages  resulting  from 
the  fright  she  so  graphically  described,  aris- 
ing from  hearing  the  negroes'  voices,  when 
it  does  not  appear  that  the  locality  was  one 
In  which  such  occasion  for  fright  was  likely 
to  occur,  or  that  the  defendant  had  any  no- 
tice of  this.  What  has  been  Just  said  dis- 
poses of  the  question  made  by  the  motion  for 
new  trial  in  regard  to  the  admission  of  evi- 
dence and  to  the  refusal  to  give  in  charge  a 
request  substantially  embodying  the  law  laid 
down  in  the  first  headnote. 

8.  It  appears  that  the  station  at  which  the 
plaintiff  expected  to  leave  the  train,  and  IJor 
which  she  bad  purchased  a  ticket  was  In 
Clayton  county,  while  the  station  near  which 
she  was  put  off  was  in  Henry  county.  In 
which  latter  county  the  suit  was  brought 
The  defendant  requested  the  court  to  charge 
the  Jury  as  follows:  "A  party  must  sue  for 
a  tort  In  the  county  where  the  tort  is  commit- 
ted, and,  under  the  facta  of  the  case,  the  plain- 
tiff cannot  recovw  for  any  damages  for  any 
tort  that  occurred  in  Clayton  county.  If 
Hampton  is  in  Henry  county,  the  plaintiff  can- 
not recova  for  being  carried  beyond  Iiovejoy, 
or  for  not  putting  her  off  at  Lovejoy."  In 
our  opinion,  there  was  no  error  in  refusing 
to  give  this  charge.  While,  under  the  plain- 
tllTs  theory,  it  was  a  tort  not  to  stop  the 
train  at  Lovejoy,  and  tills  tort  was  committed 
In  Clayton  county,  the  carrying  her  on  be- 
42  8.0.-06 


yond  Hampton  made  It  all  a  continuous  tort 
We  think  plaintiff  might  have  brought  suit  in 
either  county.  Ballway  Co.  t.  O'Bryan,  112 
Qa.  127.  87  S.  B.  161. 

4.  The  question  as  to  the  remarks  made  by 
plaintiff's  counsel,  and  claimed  by  the  defend- 
ant to  have  been  Improper,  Is  not  likely  to 
arise  again,  and  no  opinion  Is  expressed  tiiere- 
on. 

Judgment  reversed.  All  the  Justices  coo- 
currlng,  except  LUMPKIN,  P.  J.,  absent 


(UG  08.  624) 

MABBY  V.  CITY  ELECTRIC  BY.  00. 
(Supreme  Court  of  Georgia.    Dec  10,  1902.) 
EXPULSION  OF  PAS8BNOBR-DAMAOES. 
1.  A  railroad  company  is  liable  in  dama^ 
for  an  injury  to  the  (eelinea  and  sensibilitiea 
of  a  passenger,  caused  by  fiis  wrougful  expul- 
sion from  one  of  its  cars,  thongh  such  passen- 
ger may  not  have  received  any  physical  injury 
thereby. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Ployd  county; 
John  H.  Beece,  Judge. 

Action  by  Mrs.  Joe  Mabry  against  the  C!lty 
Electric  Railway  (Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed. 

Seaborn  &  Barry  Wright  for  plaintiff  In 
error.  Denny  A  Harris,  for  defendant  In 
error. 

CANDLHB,  J.  Mrs.  Mabry  Innnght  suit 
for  damages  against  the  City  Electric  Rail- 
way Company,  a  street  railroad  corporation, 
of  the  dty  of  Rome.  Her  petition  alleged 
that  on  a  named  day  she  boarded  a  car  of 
the  defendant  at  a  point  "some  200  yards 
from  the  switch  where  all  cars  on  the  line 
of  the  defendant  company  meet  •  •  < 
and  from  which  points  the  cars  run  to  the 
several  destinations  of  the  line."  It  was  tier 
intention  to  go  to  her  home  in  North  Rome. 
As  she  boarded  the  car,  she  asked  the  con- 
ductor if  she  could  ride  to  the  switch,  and  be 
transferred  to  an  outgoing  car,  and  go  to  her 
home,  and  the  conductor  replied  that  she 
could.  She  then  paid  her  fare,  and  when  the 
car  reached  the  switch  she  "got  off  of  the 
incoming  car  from  North  Rome  and  boarded 
the  outgoing  car  to  North  Rome."  Transfers 
of  passengers  were  made  orally  by  the  con- 
ductors of  the  company,  and  not  by  written 
transfer  tickets,  and  she  supposed  that  she 
liad  been  transferred,  as  promised  by  the  con- 
ductor of  the  car  that  she  first  boarded. 
After  riding  a  short  distance  on  the  outgoing 
car,  the  conductor  asked  for  her  fare.  She 
told  him  that  she  had  paid  her  fare,  and  ex- 
plained the  agreement  made  by  the  conductor 
of  the  car  which  she  had  first  boarded;  but 
in  spite  of  her  protests  the  conductor  ejected 
her  in  the  presence  of  other  passengers,  and 
she  was  compelled  to  walk  to  her  home,  a 
distance  of  more  than  a  mile.    She  sued  for 

1 L  8«*  Carrien,  voL  li  C«nt  Die  |  lUa. 
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$600  on  account  of  wounded  feelings  and 
"great  physical  distress."  The  defendant  de- 
murred to  the  petition,  the  material  portions 
of  -which  are  substantially  set  forth  In  the 
foregoing  statement,  the  grounds  of  demnrrer 
being:  (1)  That  no  cause  of  actlxm  was  set 
out.  In  that  no  physical  Injury  was  alleged  to 
baye  been  sustained  by  the  plalntltf;  and  (2) 
that  no  damages  for  pain  and  suffering  "or 
other  pathological  damages"  can  be  recovered 
unless  there  Is  some  physical  Injury.  The 
court  sustained  this  demurrer,  and  dismissed 
the  petition,  and  the  plalntifT  excepted. 

It  will  be  observed  that  the  defendant  does 
not  call  In  question  by  its  demurrer  the  suffi- 
ciency of  the  allegations  of  wrong  done  to  the 
plaintiff  by  its  servants,  but  asserts  that  no 
cause  of  action  Is  set  out,  in  that  no  physical 
Injury  Is  alleged  to  have  been  sustained  by 
ber.  So  far  as  appears  from  the  pleadings, 
the  plaintiff  was  rightfully  on  the  car  from 
which  she  alleges  that  she  was  ejected,  and 
nndw  the  alleged  agreement  made  with  her 
by  the  conductor  of  the  first  car  she  was 
entitled  to  ride  to  her  home  on  ithe  second 
car.  After  informing  the  conductor  of  the 
second  car  of  the  facts  of  that  agreement, 
which.  If  true^  entitled  ber  to  ride  to  her 
destination  in  pursuance  of  her  original  de- 
sign, it  is  alleged  that  he,  over  her  protests, 
and  in  the  presence  of  other  passengers,  eject- 
ed her  from  the  car,  compelling  her  to  walk 
to  her  home,  a  distance  of  more  than  a  mile. 
Her  suit  is  for  wounded  feelings  and  physical 
distress  on  account  of  this  wrongful  treat- 
ment "Wounding  a  man's  feelings  Is  as 
much  actual  damage  as  breaking  his  limbs. 
The  difference  Is  that  one  is  internal  and  the 
other  external;  one  mental,  the  other  phys- 
IcaL"  Head  v.  Railway  Co.,  79  Ga.  360,  7 
9.  E,  218,  U  Am.  St  Rep.  434.  The  defend- 
ant company  owed  the  duty  to  the  plaintiff 
to  carry  her  safdy  and  properly  to  her  des- 
tination, and  nndo*  this  obligation  she  was 
entitled  to  be  treated  respectfully.  If  it  in- 
trusted this  duty  to  servants,  the  law  holds 
it  responsible  for  the  manner  In  which  these 
servants  executed  their  trust  The  precise 
question  made  by  the  demurrer  In  the  case 
at  bar  was  before  this  court  in  the  case  of 
Cole  T.  RaUroad  Co..  102  Ga.  474,  31  S.  E. 
107.  In  the  present  case,  as  in  the  case  cited, 
the  question  presented  is,  does  the  law  afford 
any  redress  for  wounded  feelings  unaccompa- 
nied by  injury  to  the  person  or  purse?  Both 
cases  are  clearly  distinguishable  from  the 
case  of  Chapman  r.  Telegraph  Co.,  88  Ga. 
763,  IS  S.  E.  901,  17  L.  R.  A.  4S0,  30  Am.  St 
Rep.  183.  In  the  Chapman  Case  there  was 
no  tort  Independently  of  the  violation  of  the 
contract  and  in  such  cases  the  best  decisions 
of  the  courts  of  last  resort  are  to  the  effect 
that  tlie  damages  recoverable  are  strictly  com- 
pensatory, and  take  on  the  vindictive  or  ex- 
emplary feature  only  in  cases  where  the  in- 
Jury  Is  willful,  wanton,  or  malicious.  That 
lase  proceeds  upon  the  idea  of  a  negligent 
amission  to  perform  a  contractual  obligation. 


and  the  Judgment  might  well  have  been  pla- 
ced upon  the  character  of  the  suffering  allured 
and  the  remoteness  of  the  damages  arising 
therefrom.  The  case  at  bar,  however,  is 
based  upon  the  wrongful  commission  of  an 
overt  act,  which  in  itself  involved  the  feel- 
ings, sensibilities,  and,  in  a  measure,  the  rep- 
utation, of  the  plaintiff;  an  act  tending  to 
degrade  her  in  the  estimation  of  other  persons 
present  at  the  time.  The  injury  alleged  is, 
not  the  failure  to  carry  the  plaintiff  to  her 
destination,  but  her  expulsion  from  the  car 
over  her  protestations  of  ber  right  to  remain 
thereon.  We  do  not  think,  therefore,  that  the 
Chapman  Case  is  applicable  to  the  case  at 
bar.  While  the  law  protects  the  person  of 
the  citizen  from  physical  injury,  it  also  pro- 
tects his  feelings  from  laceration,  and  win 
apply  money  to  sach  wounds  as  a  salve  for 
their  healing. 

The  court  erred  in  sustaining  the  demurrer 
to  the  petition,  and  the  Judgment  is  therefore 
reversed.  All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  absent 


(U6  Qa.  732) 
ANDERSON  et  ai.  v.  LBVERETTB. 
(Supreme  Court  of  Georgia.     Dec.  11,  1902.) 

BItiL  OF   SALE— EXECUTION  —  ATTHISTATION — 
RECORDINO— CONDITIONAL    SALES- 
MARE!— TITLE  TO   FOAL. 

1.  A  conditional  bill  of  sale  may  be  executed 
before  and  attested  by  a  clerk  of  a  superior 
court  in  the  county  wherein  be  holds  his  office, 
and  may  thereupon  be  properly  recorded  in  any 
other  county  wherein  the  yendee  resides  at  the 
time  of  Its  execution.  When  so  recorded,  such 
bill  of  sale  is  admissible  in  evidence  under  the 
same  rules  as  govern  the  admission  of  regis- 
tered mortgages. 

2.  A  bill  of  sale  for  a  designated  mare,  wUch 
was  then  in  foal,  but  not  so  described,  [vovid- 
ed  that  title  to  the  mare  should  remain  in  the 
vendor  till  the  payment  of  the  purchase  price. 
The  instrument  was  properly  executed  and  re- 
corded. The  vendSe  sold  tbe  mare's  colt,  when 
a  few  days  old,  to  one  who  had  no  actual  no- 
tice of  the  title  of  the  vendor  of  the  mare, 
field  that,  until  the  purchase  money  of  the 
mare  was  fully  paid,  the  purchaser  of  the  colt 
did  not  acquire  title  thereto,  as  against  the 
vendor  of  the  mare. 

(Syllabus  by  the  Court) 

Error  from  superior  coort;  Jasper  county; 
H.  M.  Holden,  Judge. 

Action  by  Anderson  &  Conley  against  Em. 
Leverette.  Judgment  for  defendant  and 
plaintiffs  bring  oror.    Reversed. 

W.  S.  Florence,  for  plalntifCs  la  vrror.  1. 
D.  Kllpatrlck,  for  defendant  In  error. 

FISH,  J.  On  January  21,  1896,  Anderson 
&  Conley  executed  to  Iiee  Comwell  a  bill  of 
sale  for  a  ca*tain  mare,  therein  described 
as  "one  black  mare,  nine  years  dd,  known  as 
tbe  'Mayfleid  Owens  Mare'";  It  being  stipu- 
lated In  the  bill  of  sale  that  the  title  to  the 
mare  was  retained  In  Anderson  &  Oonley  un- 
til the  purchase  price,  $66,  should  be  fully 
paid.  The  Instrument  was  executed  !n  tiM 
presence  of  and  attested  by  the  clerk  of  tb« 
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Buperlflr  conrt  of  Newton  county,  and  on  Jan- 
uary 25,  189S,  was  recorded  in  Jasper  coun- 
ty, where  Comwell  resided,  and  where  he  had 
possession  of  the  mare,  hy  the  clerk  of  the 
superior  court  of  the  latter  county.  The 
mare  was  heavy  with  foal  at  the  time  of  the 
execution  and  record  of  the  bill  of  sale, 
though  not  so  described  therein.  Within  a 
few  days  after  she  dropped  the  colt  Cktmwell 
sold  the  colt  to  Mrs.  Em.  Leverette,  who  at 
the  time  bad  no  actual  notice  that  Anderson 
&  Ck>nley  bad  title  to  the  mare.  On  Norem- 
ber  15,  1899,  Comwell  returned  the  mare  to 
Anderson  &  Conley,  and  they  entered  a  cred- 
it on  the  bill  of  sale  of  $35.  The  balance 
of  the  purchase  money  not  having  been  paid, 
Anderson  &  Conley  brought  an  action  of  tro- 
ver against  Mrs.  Leverette  for  the  colt.  Upon 
the  trial  the  plaintiffs  elected  to  take  a  mon- 
ey verdict,  and  the  value  of  the  colt  was 
shown  to  be  |70  or  $75.  The  plaintiffs  of- 
fered to  put  in  evidence  the  conditional  bill 
of  sale,  but,  upon  objection  by  the  defendant. 
It  was  eixcluded,  because  "the  same  bad  not 
been  proven  by  the  subscribing  witness,  and 
because  it  was  not  properly  attested  so  as  to 
admit  it  to  record.  In  that  the  clerk  of  the 
superior  conrt  of  Newton  county  had  no  au- 
thority to  attest  a  conditional  sale  contract 
for  record  In  Jasper  county."  Tb«  court 
thereupon  directed  a  verdict  for  the  defend- 
ant. Plaintiffs  sued  out  a  bill  of  exceptions, 
assigning  error  upon  the  ruling  of  the  court 
in  sustaining  the  objection  to  the  admissibil- 
ity in  evidence  of  the  bill  of  sale,  and  upon 
the  direction  of  the  verdlcL 

L  Written  contracts  of  the  sale  of  personal 
property,  stipulating  that  the  title  thereto  is 
to  remain  in  the  vendor  until  the  purchase 
price  thereof  shall  have  been  paid,  "shall  be 
executed  and  attested  in  the  same  manner 
ns  mortgages  on  personalty."  Civ.  Code,  i 
2776i.  "A  mortgage  on  personal  property 
must  be  executed  In  the  presence  of,  and  at- 
tested by,  or  proved  before,  a  notary  public 
or  Justice  of  any  court  in  this  state,  or  a 
clerk  of  the  superior  court  •  •  •  and  re- 
corded." Id.  i  2724.  "A  mortgage  on  per- 
sonalty must  be  recorded  in  the  county 
where  the  mortgagor  resided  at  the  time  of 
its  execution,  if  a  resident  of  this  state;  or 
where  the  property  is  located  in  some  county 
other  than  that  of  the  mortgagor's  residence, 
then,  it  shall  be  recorded  in  the  county  wbere 
the  property  Is  located  at  the  time  of  the 
execution  of  the  mortgage,  in  addition  to  be- 
ing recorded  in  the  county  of  the  mortgagor's 
residence."  Id.  S  2726.  The  bill  of  sale  in 
the  present  case,  having  been  executed  in  the 
presence  of  and  attested  by  the  clerk  of  the 
superior  court  of  Newton  county,  we  ore  veiy 
clear  that  under  the  provisions  of  the  Code 
above  dted,  it  was  properly  recorded  by  the 
clerk  of  the  superior  court  of  Jasper  county, 
where  the  vendee  resided  at  the  time  of  the 
execution  of  the  bill  of  sale.  Counsel  for  the 
defendant  in  error  contends  that  under  the 
ruling  made  In  Boswortb  t.  Davis,  26  Oa. 


406,  a  clerk  of  the  superior  conrt  of  one 
county  cannot  attest  a  mortgage  so  as  to 
authorize  its  record  in  another  county,  and, 
as  the  law  relating  to  the  registry  of  bills  of 
sale  is  the  same  as  that  for  the  recording  of 
mortgages,  the  bill  of  sale  in  the  present  case 
was  not  properly  recorded.  In  the  case  Just 
cited  the  Question  was  whether  the  attesta- 
tion of  a  mortgage  of  land  by  a  clerk  of  the 
superior  court  of  a  county  other  than  the 
county  In  which  the  land  lay,  and  in  which 
the  mortgage  should  be  recorded,  was  suffi- 
cient to  admit  It  to  record,  without  further 
proof.  The  court  held  that  it  was  not  The 
ruling  was  based  upon  the  act  of  February 
14,  1860  (Cobb,  Dig.  p.  180).  which  declared: 
"It  shall  and  may  be  lawful  for  the  clerks 
of  the  superior  courts  to  administer  to  any 
witness  or  witnesses  to  a  deed,  conveyance, 
or  other  paper  intrusted  for  record,  the  usual 
oath  or  atUdavlt  heretofore  administered  by 
a  Judicial  officer  or  notary  public,  in  mak- 
ing probate  of  the  same  to  admit  said  papers 
to  record."  This  act,  however,  was  changed 
by  the  provisions  of  our  first  Code,  which 
went  Into  effect  in  January,  1803  (see  sec- 
tion 2668),  which  declared  that  in  order  to 
authorize  the  record  of  a  deed  to  realty  or 
personalty,  If  executed  In  this  state,  'it  must 
be  attested  by  a  Judge  of  a  court  of  record 
of  this  state,  or  a  Justice  of  the  peace,  or 
notary  public,  or  clerk  of  the  superior  court 
In  the  county  in  which  the  three  last  men- 
tioned officers,  respectively,  hold  their  ap- 
pointments," etc.  Our  present  Civil  Code 
has  a  similar  provision  (Civ.  Code,  i  3620). 
This  language  evidently  means  that  a  clerk 
of  a  superior  court  can  attest  a  deed  In  the 
county  wherein  he  holds  his  office,  and  not 
elsewhere,  and  certainly  does  not  mean  that 
he  can  only  witness  a  deed  when  it  Is  to  be 
recorded  in  that  county.  The  provisions  of 
ClT.  Code,  i  2774,  relating  to  the  execution 
and  attestation  of  mortgages,  are  even  broad- 
er, as  we  have  seen;  for  it  is  there  declared 
that  the  attestation  may  be  by  "a  clerk  of 
the  superior  court"— meaning,  of  course,  any 
clerk  of  a  superior  court  In  this  state.  "A 
registered  deed  shall  be  admitted  In  evidence 
in  any  court  in  this  state  without  farther 
proof,  onlesfl  the  maker  of  the  deed,  or  one 
of  his  heirs,  or  the  opposite  party  In  the 
cause,  will  file  an  affidavit  that  the  said  deed 
Is  a  forgery,  to  the  best  of  bis  knowledge 
and  beUef."  etc.  Ctv.  Code,  i  3628.  "Mort- 
gages, when  duly  executed  and  recorded, 
shall  be  admitted  in  evidence  under  the  same 
rules  as  registered  deeds."  Id.  {  2728,  "Con- 
ditional bills  of  sale  must  be  recorded  with- 
in thirty  days  from  their  date,  and  In  other 
respects  shall  l>e  governed  by  the  laws  re- 
lating to  the  registration  of  mortgages."  Id. 
I  2777.  It  follows  that  the  bill  of  sale  in  the 
present  case,  having  been  properly  executed 
and  recorded,  was  admissible  In  evidence, 
without  other  proof.  In  the  absence  of  an  at- 
tack upon  It  for  forgery,  and  It  was  erro- 
neous for  the  court  to  exclude  the  same. 
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2.  The  bill  of  sale,  having  been  proporly 
recorded,  was  constructlTe  notice  to  Mrs. 
Leyerette  that  title  to  the  mare  was  In  An- 
derson &  Conley  until  the  purchase  price  for 
it  sbonld  be  fully  paid.  "The  Increase  of  all 
animals  follow  the  condition  of  the  mother 
and  belong  to  tbe  owner  of  the  mother  at 
the  time  of  birth."  Ciy.  Code,  (  3075.  This 
was  the  rule  of  both  the  conunon  and  the 
clvU  law.  2  BL  Oomm.  880.  The  title  to  the 
colt  was  therefore  in  Anderson  &  Conley. 
Did  Mrs.  Leverette,  under  the  facts  of  the 
case,  hare  notice  of  this  title?  We  think 
she  did.  It  is  true  that  she  had  no  actual 
knowledge  that  Anderson  ft  Oonley  owned 
the  colt,  but,  as  already  said,  she  had  con- 
structive notice  that  they  owned  the  mare; 
and  as  the  colt  was  only  a  few  days  old 
when  she  purchased  It  tiom  Comwell,  and,- 
of  course,  not  weaned,  it  was  connected  with 
Its  mother  for  nurture,  and  the  then  exist- 
ing relation  between  the  mare  and  colt  was 
sufficient,  at  least,  to  put  Mrs.  Leverette  up 
on  inquiry,  which,  if  followed  up,  wouid 
have  disclosed  that  Anderson  &  Conley  owned 
the  colt  It  has  been  frequently  held  in  Ju- 
risdictions where,  as  at  common  law,  the 
title  to  mortgaged  property  is  in  the  mort- 
gagee, that  the  increase  of  a  female  animal 
which  Is  under  a  mortgage  is  covered  by  the 
mortgage,  as  against  Innocent  third  parties, 
during  the  period  requisite  for  suitable  nur^ 
ture  of  such  increase  by  the  mother.  1  Cob- 
bey,  Chat.  Mortg.  gS  866,  86&  It  foUowa 
from  the  foregoing  that,  if  the  court  had  not 
excluded  the  conditional  bill  of  sale  from 
the  evidence,  the  plaintiffs  would  have  made 
out  a  case  which  would  have  entitled  them 
to  a  verdict 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J„  absent 

016  Qa.  722) 

HANSON  T.  STEPHENS  et  iL 
(Supreme  Court  of  Georgia.     Dec.  11,  1902.) 

INSOLVENCY  -  RECBIVBRSHIP  —  BANKRtrPT> 
OT  —  TKUSTBB  —  RECEIVER'S  AND  ATTOR- 
NEY'S FBES-PATMBNT— INJUNCTION  —  BILIi 
OF  EXCEPTIONS. 

1.  Exceptions  to  a  judgment  on  a  motion  to 
dissolve  an  injunction  can  come  to  the  supreme 
court  only  by  an  ordinary  bill  of  exceptions, 
and  not  by  a  fast  bill. 

2.  While  a  fund  raised  by  a  sale  of  the  prop- 
erty of  an  insolvent  debtor,  through  the  me- 
dium of  a  receiver  under  the  orders  of  a  state 
court,  may,  on  the  application  of  a  trustee,  ap- 
pointed after  an  adjudicatiou  of  such  debtor  as 
a  bankrupt,  for  a  transfer  of  such  fund  in  the 
state  court  to  him,  be  charged  with  the  cost 
and  expenses  of  converting  the  property  of  the 
debtor  into  cash,  yet  after  the  property  of  a 
debtor  has  been  seized  under  the  order  of  a 
state  court  and  placed  in  the  hands  of  a  tem- 
porary receiver,  and  after  the  adjudication  of 
such  person  as  a  bankrupt,  and  before  the  con- 
version of  his  property  into  cash  has  been 
made  by  the  receiver,  the  trustee,  on  applica- 
tion to  the  state  court,  is  entitled  to  the  pos- 
session of  the  property  for  the  purpose  of  be- 
hg  sold  and  administered  in  the  court  of  bank- 
ruptcy; and  it  is  error  on  the  part  of  the 
*uage  of  the  state  court  to  order  the  transfer 


of  such  property  to  the  trustee  en  condition 
that  the  fees  for  the  attorneys  and  receiver 
shall  be  first  paid.  Where  no  fund  is  in  the 
hands  of  the  receiver,  out  of  which  such  pay- 
ments may  be  made,  the  persons  claiming  to  be 
paid  out  of  the  property  must  be  remittal  to 
the  bankruptcy  court  for  the  adjudication  and 
establishment  of  their  respective  claims. 
(Syllabus  by  the  Court) 

Error  from  superior  coort  Pike  county;  B. 
J.  Reagan,  Judge. 

Petition  by  O.  B.  Henderson,  individaally 
and  as  next  friend  of  L.  F.  Henderson  and 
another,  minors,  against  J.  J.  Rogers  and  oth- 
ers, for  the  appointment  of  a  receiver  to  take 
charge  of  the  estate  of  J.  J.  Rogers,  In  which 
G.  A.  Stephens  was  appointed  receiver.  J. 
W.  Hanson,  as  trustee  In  bankruptcy  of  said 
J.  J.  Rogws,  applied  for  an  order  requiring 
the  receiver  to  turn  over  to  applicant  all  the 
property  and  assets  In  his  possession  belong- 
ing to  the  bankrupt  The  application  waa 
conditionally  granted,  and  applicant  brings 
error.    Reversed. 

W.  W.  Lambdln.  for  plaintiff  In  error. 
Dodd,  Newman  &  Dodd,  for  defendants  la  er- 
ror. 

LITTLE,  3.  On  the  27tli  of  November. 
1901,  O.  B.  Henderson,  In  his  own  right  and 
as  next  friend  of  L.  F.  and  J.  M.  Henderson, 
minors,  filed  In  the  superior  court  of  Pike 
county  an  equitable  petition  against  J.  J.  and 
W.  T.  Rogers,  Mrs.  S.  R.  Henderson,  and  Mrs. 
Llllle  Farnum,  In  which,  after  maldng  certain 
allegations,  they  prayed  for  equitable  relief, 
the  grant  of  an  injunction,  and  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  es- 
tate of  the  principal  defendant  J*  3.  Rogers; 
and  on  the  6th  of  March,  1902,  the  Judge  of 
the  superior  court  granted  an  oriese  restrain- 
ing Rogers  from  disposing  of  his  property, 
from  creating  any  liens  thereon,  and  appoint- 
ed Stephens  as  temporary  receivo',  to  take 
charge  of  and  hold  the  property  and  assets  of 
J.  J.  Rogers  until  the  further  order  of  the 
court;  and  a  rule  nisi  was  also  issued,  call- 
ing on  Rogers,  on  a  day  named,  to  show  cause 
why  the  injunction  should  not  be  granted  and 
a  receiver  appointed,  as  prayed  for.  Pendhig 
this  condlUon  of  the  case,  on  March  20,  1802, 
a  petition  in  Involuntary  bankruptcy  was  filed 
against  Rogers  at  the  Instance  of  his  credit- 
ors; and  on  April  6th  thereafter  he  was  duly 
adjudicated  a  bankrupt  In  accordance  with 
the  terms  of  the  bankrupt  act  On  April  28, 
1802,  J.  W.  Hanson  was  duly  and  legally 
appointed  trustee  for  the  estate  of  said  bank- 
rupt and  duly  qualified  as  such.  On  May  19, 
1002,  the  trustee  was  authorized  by  an  order 
passed  by  the  Judge  of  the  United  States  dis- 
trict court  for  the  Southern  district  of  Geor- 
gia, to  apply  to  the  superior  court  of  Pike 
county  for  an  order  requiring  and  directing 
the  temporary  receiver  to  turn  over  and  sur- 
render to  him  all  of  the  property,  effects,  and 
assets  which  he  had  in  his  custody  and  coa- 
trol,  belonging  to  the  bankrupt    At  the  time 
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of  the  passage  of  the  order  authorizing  the 
tmstee  to  make  said  application,  the  Judge  of 
the  United  States  court,  by  an  ord«:  duly 
passed,  restrained  the  plaintiffs  In  the  peti- 
tion pending  In  the  state  court  from  further 
proceeding  against  the  property  and  assets  of 
the  bankrupt  In  the  state  court  Neither  the 
receiver  nor  any  creditor  resisted  the  appli- 
cation of  the  trustee  to  be  put  In  possession 
of  the  property  and  assets  of  the  bankrupt; 
but,  when  said  petition  came  on  to  be  heard 
In  ttie  superior  court,  the  attorneys  for  the 
plaintiffs  In  the  state  court  and  the  tempo- 
rary receiver  made  application  to  be  allowed 
fees  and  expenses  out  of  the  assets  of  the 
bankrupt,  and  Introduced  evidence  tending 
to  show  the  value  of  the  services  rendered 
both  by  the  receiver  and  the  attorneys.  The 
result  of  this  hearing  was  that  the  judge  of 
the  superior  court  passed  the  following  or- 
der: "Upon  hearing  the  within  application, 
the  court  declines  to  pass  upon  the  question 
of  dissolving  the  temporary  Injunction  and 
receivership  In  this  case,  on  the  ground  that 
an  order  has  heretofore  been  granted  by  th« 
court  suspending  the  proceedings  In  this  case 
on  account  of  the  adjudication  In  bankruptcy 
of  the  defendant:  J.  J.  Rogers.  It  is  further 
ordered  and  adjudged  that  upon  the  payment 
of  the  expenses,  amounting  to  $32,  Incurred 
by  the  receiver,  and  upon  payment  of  $500  to 
the  receiver,  Edward  A.  -  Stephens,  as  his 
compensation,  and  upon  the  further  payment 
of  the  further  sum  of  $500  to  Dodd,  New- 
man &  Dodd,  attorneys,  as  their  compensa- 
tion,—said  amounts  having  been  adjudged 
by  this  court  to  be  due  said  Dodd,  Newman 
&  Dodd  for  services  in  filing  the  original  pe- 
tition and  the  petition  for  the  appointment 
of  a  receiver  In  said  case,— the  receiver  is  di- 
rected to  turn  over  and  deliver  to  the  trustee 
In  bankruptcy,  J.  W.  Hanson,  the  assets, 
choses  In  action,  and  effects  of  J.  J.  Rogers, 
bankrupt,  now  In  his  hands  as  such  receiv- 
er." The  trustee  excepted  to  this  order,  and 
alleged  that  the  court  erred:  First  In  de- 
clining to  pass  upon  the  question  of  dissolv- 
ing the  temporary  injunction,  for  the  reason 
that  the  case,  as  made  by  the  pleadings,  did 
not  Justify  the  grant  of  an  injunction  and  the 
appointment  of  a  receiver,  and  that  the  sus- 
pending of  the  proceedings  on  account  of  the 
bankruptcy  proceedings  was  no  bar  to  the 
action  sought  by  the  trustee;  second.  In 
awarding  a  fee  of  $500  to  the  temporary  re- 
ceiver for  bis  services,  and  a  like  amount  to 
the  attorneys  for  services  rendered  in  the 
state  court;  and,  third.  In  making  the  pay- 
ment of  said  fee  of  $500  to  said  receiver,  and 
$500  to  said  attorneys  for  the  receiver,  con- 
ditions precedent  to  the  delivery  of  the  as- 
sets of  the.  banlcrupt  to  the  trustee. 

1.  Upon  the  call  of  the  case  in  this  court, 
a  motion  was  made  by  attorneys  for  the  de- 
fendant in  error  to  dismiss  the  bill  of  ex- 
ceptions, for  the  reason  that  "the  grounds 
of  exceptions  in  said  bill  being  exceptions 
to  the  ordtf  of  the  court  below  refusing  to 


dissolve  injunction  and  receiverstdp,  the 
same  should  have  been  certified  within  twen- 
ty days  as  a  fast  bill  of  exceptions."  There 
is  no  merit  in  this  motion  to  dismiss.  Civ. 
Code,  i  5540.  "A  fast  writ  of  error  will  not 
lie  to  a  refusal  to  dissolve  an  injunction." 
Smith  V.  Willis.  106  6a.  840,  82  &  £.  02,  and 
citations. 

2.  It  appears  from  the  evidence  of  Ste- 
phens, the  temporary  receiver,  that  while  he 
had  in  his  hands  a  large  amount  of  proper- 
ty belonging  to  the  estate  of  Rogers,  which 
be  had  received  by  virtue  of  his  appointment 
in  the  state  court,  his  total  cash  receipts  bad 
been  $251.63,  and  his  disbursements  $208.24, 
and  tba.t  there  remained  In  his  bands  the 
sum  of  $43.89.  The  petition  to  the  Judge  of 
the  superior  court  asking  for  an  allowance  of 
fees  for  the  attorneys  in  the  state  court  and 
for  the  temponry  receiver,  contained  a  prayer 
that  an  order  be  passed  fixing  the  fees  of 
■aid  attorneys  and  recelvw,  and  that  the 
same  be  paid  ont  of  the  assets  of  the  estate 
before  they  were  delivered  to  the  trustee; 
and  it  was  nnder  these  prayers,  and  the  evi- 
dence as  to  the  value  of  the  services  of  each, 
that  the  judge  made  and  passed  the  order 
complained  of.  It  will  be  noted  that  this 
order,  in  effect,  directs  the  transfer  of  the 
assets  of  the  bankrupt  to  the  trustee  only 
on  payment  of  the  sums  named  in  the  or- 
der. We  are  of  opinion  that  the  court  erred 
in  the  passage  of  the  order  to  which  excep- 
tions are  taken.  It  was  admitted  that  the 
only  fund  In  the  hands  of  the  receiver  was 
$43.39,  and  the  only  way  in  which  the  ad- 
ditional sum  ordered  to  be  paid  could  be  rais- 
ed was  by  the  sale  of  sufficient  assets  in  the 
hands  of  the  temporary  receiver.  But  at  the 
time  the  order  was  passed,  title  to  these  as- 
sets had  vested  In  the  trustee  in  bankrupt- 
cy. By  section  70a  of  the  bankrupt  act  of 
1888  [U.  S.  Comp.  St  1901.  p.  3451],  it  is 
declared  that  the  trustee  of  the  estate  of  a 
bankrupt,  upon  his  appointment  and  quali- 
fication, and  his  successor  or  successors  If 
he  should  have  one  or  more,  upon  their  ap- 
pointment and  qualification,  shall,  in  turn, 
be  vested  by  operation  of  law  with  the  title 
of  the  bankrupt  as  of  the  date  he  was  adjudg- 
ed a  bankrupt,  except  In  so  far  as  it  is  to 
the  properly  exempt  Construing  the  order 
of  his  honor  Judge  Reagan  by  the  plain 
meaning  of  its  terms,  the  court  refused  to 
authorize  the  transfer  unless  the  sums  named 
should  be  first  paid.  No  fund  was  in  the 
hands  of  the  receiver  out  of  which  these  al- 
lowances could  be  paid,  and  there  was  no 
other  manner  of  rais^ig  them  except  by  a 
sale  of  the  property  of  the  bankrupt  in  the 
hands  of  the  receiver,  on  the  theory  that 
they  were  entitled  to  be  paid  because  they 
were  proper  charges  of  the  officers  of  th« 
court  in  bringing  in  this  fund.  In  the  case 
of  Wilson  y.  Parr,  115  Ga.  029,  42  S.  B.  6,  it 
was  ruled  by  this  court  that  it  was  not  er 
roneous  for  a  superior  court,  which  had  ap- 
pointed a  receiver  to  take  charge  of  and  ad- 
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minister  the  assets  of  a  Ann  wblch  bad  sub- 
sequently been  adjudicated  a  bankrupt,  to 
grant  an  application  tbat  the  receiver  de- 
liver those  assets  to  the  trustee  In  bankrupt- 
cy; and  It  was  there  further  ruled  that  the 
state  courts  might  and  should  first  charge 
the  assets  so  to  be  delivered  with  the  pay- 
ment of  the  costs  and  expenses  incurred  In 
bringing  the  same  Into  court,  before  requir- 
ing delivery  to  be  made  to  the  trustee.  But 
under  the  facts  of  the  case  there  presented, 
it  appeared  that  the  assets  of  the  bankrupt 
had,  by  proper  orders  of  the  superior  court, 
been  reduced  to  cash,  and  the  fund  brought 
into  the  superior  court  for  distribution,  and 
the  property  which  was  asked  to  be  turned 
over  was  money.  Following  the  well-estab- 
lished rule,  founded  upon  principles  of  Jus- 
tice and  right,  the  proposition  was  recog- 
nized that  this  money  in  the  hands  of  a  re- 
ceiver, which  had  arisen  from  the  disposi- 
tion of  the  property  in  his  hands  by  orders 
of  the  court,  should  be  first  charged  with  the 
expenses  of  converting  the  assets  into  cash; 
tbat  these  charges  amounted  to  proper  ex- 
penses for  such  services;  and  that  the  fund 
should  be  diminished  by  an  allowance  of 
these  proper  charges,  In  the  way  of  costa. 
But  so  far  as  we  know,  it  has  never  been 
ruled  tbat  property  of  a  duly  adjudicated 
bankrupt,  in  the  bands  of  a  temporary  re- 
ceiver In  a  state  court,  shall  or  can  be  made 
subject  to  sale  by  the  state  court  for  the 
purpose  of  liquidating  claims  of  the  receiver 
for  fees,  especially  after  the  trustee  in  bank- 
ruptcy has  applied  for  possession  of  the  same; 
and  there  are  many  reasons  why  this  can  not 
properly  be  done.  At  the  very  date  of  the 
passage  of  the  order  In  this  case,  by  oper- 
ation of  the  bankrupt  law  the  title  to  the 
property  had  been  taken  out  of  the  bankrupt, 
and  put  in  the  trustee  for  tue  oeneat  or  tne 
bankrupt's  creditors.  The  bankruptcy  court 
had  assumed  full  Jurisdiction,  and  the  trus- 
tee was  entitled  to  have  the  estate  of  the 
bankrupt,  wherever  that  might  be  found. 
There  Is  a  marked  difference  In  charging  a 
fund  already  raised  by  a  sale  of  the  property 
of  a  debtor  with  the  expenses  of  its  conver- 
sion into  cash,  and  subjecting  the  property 
to  sale  for  the  purpose  of  raising  funds  for 
the  purpose  of  paying  costs  and  expenses 
after  he  has  been  adjudicated  a  bankrupt. 
It  is  our  opinion  that  the  Judge  erred  In 
passing  the  order  to  which  exception  has 
been  taken;  and,  while  he  could  very  prop- 
erly have  devoted  to  legitimate  expenses  and 
costs  the  cash  in  the  hands  of  the  tempora- 
ry receiver,  he  had  no  power  or  authority  to 
make  the  order  for  the  delivery  of  the  as- 
sets contingent  upon  the  payment  of  the 
fees  of  the  receiver  and  attorneys,  or  cause 
the  property  of  the  bankrupt  in  the  hands  of 
the  temporary  receiver  to  be  sold  for  the 
purpose  of  raising  such  funds.  Any  person, 
under  such  circumstances,  urging  a  claim  to 
be  paid  from  the  bankrupt's  estate,  whether 
be  is  a  creditor  of  the  bankrupt,  or  because 


he  has  rendered  services  in  caring  for  the 
estate  or  preserving  the  property  for  the 
benefit  of  creditors,  should  be  referred  to  tb» 
proper  court  of  bankruptcy,  where  the  mer- 
its of  such  claims  and  their  priorities  can 
be  passed  on  and  established.  It  was,  in  our 
opinion,  immaterial  that  the  Judge  refused  to 
pass  on  the  question  of  dissolving  the  tem- 
porary injunction  and  receivership.  The  ef- 
fect of  adjudicating  the  debtor  to  be  a  bank- 
rupt transferred  the  control  and  manage- 
ment of  his  estate  to  the  bankrupt  court,  and 
placed  the  right  of  adjudicating  the  claims  of 
creditors  In  another  forum.  But  he  erred  in 
granting  an  order  making  the  transfer  of 
the  property  of  the  bankrupt  to  the  trustee 
In  bankruptcy  conditional  upon  the  payment, 
of  costs  and  expenses.  He  should  have 
granted  the  prayer  of  the  trustee  as  to  the 
transfer,  and  remitted  the  temporary  receiv- 
er and  the  attorneys  to  the  bankruptcy  court 
for  an  adjudication  and  settlement  of  their 
respective  claims. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J„  absent 


(U6  Ga.  748) 

WOODWARD  V.  Mcdonald. 

(Supreme  Court  of  Georgia.    Dec.  12,  1902.) 

KOVa  ON  CONSTABLE— FAILURB  TO  BKLL  UN> 
DER  BXBSCUTION. 

1.  Where  a  rule  Is  Issued  against  a  levying 
officer,  calling  upon  him  to  show  cause  why  he 
has  not  brought  to  sale  property  levied  on  by 
him  under  an  execution  issuing  from  a  court  ot 
this  state,  it  is  Incumbent  upon  him  to  make  It 
affirmatively  to  appear  that  he  parted  with 
possession  of  the  property  levied  on  in  obedience 
to  the  mandate  of  a  court  of  competent  juris- 
diction, which  he  was  bound  to  respect,  or  tliat 
the  process  placed  in  his  hands  could  not  le- 
gally have  been  enforced  by  him. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Henry  county; 
B.  J.  Reagan,  Judge. 

Rule  by  C.  D.  McDonald  against  N.  W. 
Woodward,  constable.  Rale  made  absolute, 
and  defendant  brings  error.    Affirmed. 

J.  F.  Wall,  for  plaintiff  in  error.  John  8. 
Gleaton,  for  defendant  in  error. 


FISH,  J.  At  the  Instance  of  C.  D.  McDon- 
ald, a  rule  was  Issued  against  N.  W.  Wood- 
ward, as  constable  of  the  498th  district,  O. 
M.,  of  Henry  county,  calling  upon  him  to 
show  cause  why  the  money  had  not  been 
made  on  two  executions  In  favor  of  McDon- 
ald, which  had  been  placed  In  his  hands  for 
enforcement  An  answer  was  filed  by  Wood- 
ward, in  wtiich  he  set  up  the  following  mat- 
tera  of  defense:  Both  of  these  executions  were 
duly  levied  on  four  bales  of  cotton  as  the 
property  of  the  defendant  in  fl.  fa.,  and  the 
cotton  was  advertised  for  sale  on  the  first 
Friday  In  November,  1901,  which  was  the  ear- 
liest day  upon  which  it  could  legally  have 
been  sold.  Some  time  prior  to  that  date  the 
attorney  of  the  defendant  in  fl.  fa.  served 
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upon  tiie  constable  written  notice  to  the  effe<it 
that  there  was  pending  In  the  United  States 
district  court  for  the  Northern  district  of 
Georgia  a  proceeding  In  bankruptcy  which 
had  been  Instituted  against  his  client,  and 
that  therefore  that  court  had  exclusive  Juris- 
diction over  his  estate.  The  attorney  who 
served  this  notice  also  stated  to  the  consta- 
ble "that  If  be  sold  said  cotton,  that  he  would 
apply  to  Hon.  Clifrord  W.  Walker,  referee  In 
bankruptcy,  and  ask  him  to  call  upon  [the 
constable]  to  show  cause  why  he  should  not 
be  committed  to  Jail  for  contempt  of  said 
bankrupt  court"  Thereafter,  but  before  the 
day  of  sale,  "he  was  served  with  the  follow- 
ing notice,  viz.:  'In  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Georgia.  In  the  Matter  of  Thomas  L.  Sutton, 
Bankrupt  In  Bankruptcy.  It  being  shown  to 
the  court  that  N.  W.  Woodward,  L.  O.  of 
Henry  county,  Georgia,  Is  In  possession  of  a 
certain  lot  of  baled  cotton  belonging  to  the 
estate  of  the  bankrupt  stated,  upon  which  he 
has  levied:  It  Is  therefore  ordered  that  said 
cotton  be  delivered  to  J.  Blalock,  Esq.,  the 
duly  appointed  trustee  of  said  bankrupt  forth- 
with. It  is  further  ordered  that  a  copy  of 
this  order  be  served  upon  said  N.  W.  Wood- 
ward, L.  C,  as  aforesaid.  Given  under  my 
official  hand  at  Monroe,  Ga.,  Oct  29th,  1901. 
[Signed]  Cliff  W.  Walker,  Referee  in  Bank- 
ruptcy.' "  Before  the  cotton  was  levied  on, 
one  Thrasher,  "in  obedience  and  answer  to 
a  summons  of  garnishment  sued  out  and 
made  returnable  to  the  Justice's  court  of  said 
498th  district  had  delivered  to"  the  Justice  of 
that  court  the  warehouse  receipts  for  the  four 
bales  of  cotton  which  had  been  subsequently 
levied  on;  and  the  constable,  In  compliance 
with  the  terms  of  the  above-quoted  at&er, 
which  had  been  served  on  him,  "and  by  the 
advice  and  dh-ectlons  of  said"  Justice,  deliver- 
ed these  cotton  receipts  to  Blalock,  as  trustee 
In  bankruptcy  of  the  defendant  In  fl.  fa. 
There  was  no  other  property  belonging  to 
the  defendant  In  fl.  fa.  upon  which  the  execu- 
tions placed  In  the  hands  of  the  constable 
could  have  been  levied,  and  "for  the  above 
and  foregoing  reasons  be  has  failed  to  make 
the  money  due"  thereon. 

A  hearing  of  the  case  was  had  In  the  superl- 
.  or  court  and  the  Judge  passed  an  order  mak- 
ing the  rule  against  the  constable  absolute^ 
on  the  ground  that  he  bad  "failed  to  show 
any  lawful  cause  why  be  had  not  made  the 
money  on  said  fl.  fas."  To  this  Judgment  ex. 
ceptlon  was  taken.  We  are  of  the  opinion 
that  it  gihould  be  affirmed.  There  having  been 
no  traverse  filed  to  the  answer  of  the  con- 
stable, the  recitals  at  fact  therein  contained 
should,  of  course,  have  been  accepted  as  true. 
Haynes  v.  Perry,  7G  Ga.  33.  But  It  is  to  be 
noted  that  the  respondent  does  not  In  his  an- 
swer, undertake  to  affirmatively  aUege  that 
any  proceeding  In  bankruptcy  against  the  de- 
fendant ln.fl.  fa.  was,  in  point  of  fact  pend- 
ing at  the  time  the  attorney  of  the  latter  gave 
written  notice  to  that  effect  or  when  serv- 


ice was  made  of  the  order  purporting  to  have 
been  passed  by  Wallcer  as  referee  in  bank- 
ruptcy. Nor  is  there  any  all^ation  that  any 
such  proceeding  had  been  referred  to  Walker 
as  such  referee;  that  the  defendant  in  fl.  fa. 
had  been  adjudicated  a  baniirupt  or  that  Bla- 
lock was,  as  recited  in  the  order,  his  duly  ap- 
pointed trustee  In  bankruptcy.  On  the  con- 
trary, it  Is  simply  alleged  In  the  answer  flled 
by  the  constable  that  he  received  the  above- 
mentioned  written  notice,  which  was  accom- 
panied by  a  verbal  threat  on  the  part  of  the 
attorney  who  served  It  and  was  also  served 
with  a  paper,  a  copy  of  which  Is  set  forth, 
upon  which  he,  with  the  advice  and  at  the  di- 
rection of  a  Justice  of  the  peace,  assumed 
to  act  without  himself  having  any  knowledge 
concerning  the  truth  of  the  recitals  of  fact  em- 
braced In  either  the  written  notice  or  In  that 
paper.  Certain  it  Is  that  the  Justice  was  with- 
out Jurisdiction  to  give  to  the  constable  any 
directions  In  the  premises,  and  that  the  latter 
can  claim  no  Immunity  because  of  the  fact 
that  he  was  advised  by  the  Justice,  as  a  mere 
counselor,  to  obey  the  mandate  contained 
In  this  unauthentlcated  order  of  a  person  as- 
suming to  act  In  the  capacity  of  a  referee  In 
bankruptcy.  See,  In  this  connection.  Tread- 
well  V.  Beauchamp,  82  Ga.  736,  9  S.  B.  1040. 
So  the  real  question  presented  for  our  deter- 
mination Is,  was  the  constable  warranted  In 
taking  for  granted  that  the  defendant  In  fl. 
fa.  had  been  declared  a  bankrupt,  that  his 
estate  was  In  the  hands  of  Blalock  as  his 
duly  appointed  trustee,  that  Walker  was  the 
referee  to  whom  the  proceeding  In  banlcruptcy 
had  been  referred,  and  that  he,  as  such  ref- 
eree, had  Jurisdiction  to  pass  an  ex  parte  or- 
der such  as  that  purporting  to  have  been 
signed  by  him,  and  thus  require  the  constable 
to  surrender  to  Blalock,  as  trustee  of  the 
bankrupt  possession  of  the  cotton  which  bad 
been  levied  on? 

Clearly,  the  trial  Judge  could  not  be  ex- 
pected to  take  Judicial  cognizance  of  the 
pendency  of  proceedings  in  bankruptcy  insti- 
tuted against  the  defendant  In  fl.  fa.,  or  .of 
the  action  taken  by  the  federal  court  In  re- 
gard thereto.  Nor  can  the  order  set  forth  In 
the  answer  of  the  constable  properly  be  treat- 
ed as  affording  the  requisite  evidence  of  the 
facts  therein  recited.  But  even  upon  the  as- 
sumption that  Walker  was,  as  matter  of  fact 
the  referee  to  whom  such  a  proceeding  had 
been  referred,  and  that  he  passed  the  order 
which  was  served  upon  the  constable,  It  still 
remains  true  that  his  answer  fails  to  show  a 
state  of  facts  authorizing  the  rule  Issued 
against  him  to  be  discharged.  Such  an  order 
has  none  of  the  sanctity  which  attaches  to  a 
Judgment  rendered  by  a  court  ot  general  Ju- 
risdiction. Indeed,  It  must  be  analogized  to 
the  judgment  of  an  Inferior  Judicatory,  which 
does  not  on  Its  face  show  the  requisite  Juris- 
dictional facts  upon  which  it  was  based.  Un- 
der section  38  of  the  bankrupt  act  of  1808  [U. 
S.  Comp.  St  1901,  p.  3436],  a  referee  has  Ju- 
risdiction to  "exercise  of  the  powers  of  the 


Digitized  by 


Google 


1032 


42  SOUTHEASTERN  HEPORTBJB. 


(Oa. 


Judge  for  tbe  taking  possession  *  *  *  of 
the  property  of  the  bankrupt  [only]  In  the 
event  of  the  IsBuance  by  the  clerk  of  a  certifi- 
cate showing  the  absence  of  a  Judge  from  the 
Judicial  district,  or  the  di-vision  of  the  dis- 
trict, or  his  sickness,  or  inability  to  act." 
Whether  the  Judge  himself  has  Jurisdiction, 
by  way  of  summary  process,  to  compel  an  of- 
ficer of  a  state  court  to  surrender  possession 
of  property  belonging  to  the  estate  of  a  bank- 
rupt, is  a  matter  of  grave  doubt,  and  one 
concerning  wlilch  there  is  a  wide  ^verslty  of 
Judicial  opinion.  See,  on  the  one  hand.  In 
re  Brown  (D.  C)  91  Fed.  858;  In  re  Franda- 
Yalentlne  Co.  (D.  0.)  03  Fed.  953;  Id.,  94 
Fed.  793;  In  re  Fellerath  (D.  O.)  95  Fed.  121; 
contra.  In  re  Abraham,  93  Fed.  767,  35  0.  O. 
A.  692;  In  re  Franks  (D.  C.)  96  Fed.  636; 
Trust  Co.  V.  Benbow  (D.  C.)  96  Fed.  614.  Be 
this  as  it  may,  a  mere  referee  in  bankruptcy 
has  no  power  whatever  in  the  premises,  save, 
"In  the  event  of  the  Issuance  by  the  clerk 
of  a  certificate"  such  as  Is  provided  for  by 
the  bankrupt  act  The  answer  of  the  con- 
stable failed  altogether  to  allege  that  Walker, 
as  referee,  based  his  action  upon  the  issu- 
ance of  a  certlflcate  of  this  character.  Tbe 
order  signed  in  his  name,  as  referee,  makes 
no  recital  as  to  the  authority  under  which  he 
assumed  to  Issue  this  most  extraordinarily 
summary  process,— an  ex  parte  order  of  a 
most  extraordinarily  mandatory  character. 
How,  then,  could  the  Judge  of  the  court  be- 
low reach  the  conclusion  that  the  constable 
obeyed,  as  It  was  his  duty  to  do,  process  duly 
and  regularly  Issued  by  a  court  of  competent 
Jurisdiction?  The  mere  fact  that  a  levying 
officer  who  has  failed  to  realize  money  under 
a  levy  made  by  him  "acted  honestly  and  in 
good  faltb,  and  intended  no  disobedience  of 
the  precept  of  the  court"  to  which  he  was 
amenable,  can  constitute  no  legal  excuse  tor 
his  failure  to  perform  bis  official  duty.  Glad- 
den V.  Cobb,  73  Ga.  235.  This  court,  in  Shar- 
man  v.  Howell,  40  Ga.  257,  2  Am.  R^.  676, 
held  that:  "Where  property  is  levied  on  by  a 
sheriff  under  an  execution  from  a  state  court 
and  the  defendant  is  adjudged  a  bankrupt, 
and  no  proceedings  are  taken  In  the  bank- 
ruptcy court  to  compel  the  property  levied  on 
to  be  brought  into  that  tribunal  for  distribu- 
tion, the  adjudication  of  bankruptcy  and  tbe 
issuing  of  the  ordinary  writ  of  protection  is 
no  excuse  to  tbe  shwiCT  for  not  proceeding  to 
sell  the  property  and  raise  tbe  money."  And 
this  decision  was  subsequently  followed  In 
Wheeler  v.  Redding,  55  Ga.  87,  and  in  TTrqu- 
hart  V.  Leverett,  09  Ga.  92.  In  view  of  these 
rulings,  it  was  inciuibent  upon  the  constable 
to  show  that  he  parted  with  the  possession 
of  the  cotton  levied  on  In  obedience  to  legal 
process  which  he  was  bound  to  respect,  or  at 
least  show  that,  upon  proper  demand  made 
by  a  duly  appointed  trustee  of  a  bankrupt 
who  was  entitled  to  enforce  a  surrender  of 
the  cotton,  possession  thereof  was  voluntarily 
yielded  to  him.  As  the  constable  did  neither, 
we  Bv«  constrained  to  hold  that  the  trial 


court  did  not  err  in  making  the  rule  against 
him  absolute. 

It  Is  to  be  observed  that  while  the  bankrupt 
act  of  1867,  with  regard  to  which  the  cases 
last  above  cited  were  decided,  provided  mere- 
ly that  mesne  process  against  the  property  of 
a  bankrupt  should  be  dissolved.  If  sought  to 
be  enforced  within  four  months  next  preceding 
the  commencement  of  bankruptcy  proceed- 
ings, Acts  1898,  I  67f  [U.  S.  Oomp.  St  1901, 
p.  3450],  declares  that  "all  levies.  Judgments, 
attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  in- 
solvent at  any  time  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in 
case  he  is  adjudged  a  bankrupt"  If  tbe  ef- 
fect of  this  provision  in  the  later  act  Is  to 
render  void  a  levy  made  under  final  process 
Issued  upon  a  Judgment  obtained  in  a  state 
court  within  four  mouths  prior  to  the  com- 
mencement of  bankruptcy  proceedings.  It 
would  seem  Illogical  to  hold  it  to  be  the  duty 
of  the  levying  officer  to  bring  to  sale  the  prop- 
erty levied  on,  since  the  process  be  was  called 
upon  to  execute  would  itself  no  longer  be 
operative.  Accordingly,  if  the  offlca:  volun- 
tarily surrendered  possession  of  tbe  property 
to  the  trustee  in  bankruptcy,  he  could  hardly 
be  said  to  be  in  contempt  of  tbe  state  court, 
or  liable  to  the  plaintiff  In  fl.  fa.  for  not  en- 
forcing its  thus  nullified  process.  We  are  not. 
however,  for  the  reasons  above  stated,  now 
called  upon  to  make  any  definite  ruling  in  re- 
gard to  the  effect  of  the  provision  in  the 
bankrupt  act  of  1898  [U.  S.  Comp.  St  1901, 
p.  3418]  to  which  we  have  Just  directed  at- 
tention. 

Judgment  affirmed.  All  the  Justices  con- 
currhig,  except  LUMPKIN,  P.  J.,  absent 


(lU  Oa.  SO) 

OITT  OF  ROME  v.  SUDDETH. 

(Supreme  Court  of  Georgia.     Dec.  10,  1902.) 

CITIES— STREETS  —  OBSTRUCTIONS  —  FRIGHT- 
BNINO  HORSE  —  NEQLIQENCE  —  FLBADINQ  — 
PETITION  —  FAILURE  TO  STATE  CAUSE  OF 
ACTION. 

1.  A  petition  in  a  anit  for  damages  against  a 
municipal  corporation  ou  accouot  of  personal  in- 
juries which  alleges  that  the  municipal  authori- 
ties allowed  to  be  placed  at  a  certain  point  in 
the  city  "two  large  Btones,"  and  that  the  plain- 
tifF's  horse  became  frightened  at  these  stones 
and  ran  away,  causing  the  injories  on  account 
of  which  suit  Is  brought  but  which  falls  to 
allege  the  length  of  time  that  the  stones  were 
permitted  to  remain  In  the  place  described,  that 
the  stones  were  objects  nataraily  tending  to 
frighten  an  ordinarily  roadworthy  horse,  and 
that  his  horse  was  such  an  animal,  and  which 
does  not  allege  that  the  city  violated  any  duty 
in  failing  to  cause  the  removal  of  the  stones, 
or  make  any  allegation  of  fact  from  which  such 
a  violation  of  duty  can  be  inferred,  does  not 
state  facts  snfflcient  to  anthorize  a  recovery 
against  the  city,  and  should  be  dismissed  on 
demurrer. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Vltfi  county; 
W.  M.  Henry,  Judge.  '** 

Action  by  A.  F.  Suddetb  agafaist  the  city 
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of  Rome.  A  demarrer  to  the  petition  was 
overruled,  aod  defendant  brings  error.  Be- 
versed.  . 

Halsted  Smith,  for  plaintiff  In  error.  Sea- 
born  &  Barry  Wright,  for  defendant  In  error. 

CANDLER,  J.  Snddeth  sued  the  city  of 
Rome  for  damages.  His  petition  alleged  that 
a  few  days  prior  to  July  28,  1901,  two  large 
stones  were  placed  at  a  certain  point  in  the 
city,  at  the  Intersection  of  two  streets,  and  on 
the  Bide  of  one  of  them;  that  on  the  day  nam- 
ed, while  driving  with  his  wife  and  children 
by  this  point,  his  horse  became  frightened  at 
the  stones  and  ran  away,  throwing  him  to 
the  ground  and  causing  the  injuries  sued  for; 
and  "that  said  mnaway,  causing  said  inju- 
ries, was  caused  by  the  negligence  of  said  city 
in  allowing  and  permitting  the  placing  of  said 
stones  in  said  place,  and  in  allowing  and  pet^ 
mitting  said  stones  to  remain  In  said  place, 
where  it  was  likely  and  probable  that  they 
would  frighten  horses  being  delven  along 
■aid  avenue."  Other  than  the  language  quot- 
ed, there  was  no  attempt  to  charge  the  city 
with  negligence.  The  petition  was  silent  as  to 
the  length  of  time  that  the  stones  had  been  al- 
lowed to  remain  in  the  place  referred  to.  The 
stones  -were  not  described,  nor  does  It  appear 
from  the  petition  that  they  were  objects 
which  of  themselves  would  have  a  natural 
tendency  to  frighten  horses,  or  that  they  were 
placed  on  the  street  in  such  a  manner  as  to 
give  rise  to  that  tendency.  No  intimation  is 
contained  in  the  petition  as  to  whether  the 
plaintiff's  horse  was  or  was  not  gentle  and 
roadworthy,  or  whether  or  not  the  plaintUF 
was  driving  him  in  an  ordinarily  careful  man- 
ner. To  this  petition  the  defendant  demm> 
red  generally,  and  on  the  ground  that  no  facts 
were  stated  therein  showing  any  negligence 
on  the  part  of  the  defendant  upon  which  a  re- 
covery conld  be  had.  The  demurrer  was  over- 
ruled, and  the  city  excepted. 

Construing  the  declaration,  as  we  must, 
most  strongly  against  the  plaintiff,  the  reason- 
able Inference  from  the  language  used  Is  that 
the  plachig  of  the  stones  In  question  at  the 
point  mentioned  was  an  act  of  some  one 
other  than  a  servant  or  agent  of  the  city. 
While  the  declaration  alleges  that  the  city  al- 
lowed the  stones  to  be  so  placed,  and  further 
charges  that  the  dty  was  negligent  in  per- 
mitting them  to  remain  as  they  were,  it  does 
not  necessarily  follow  that  the  dty  had  actual 
notice  that  the  stones  had  been  put  upon  the 
side  of  the  street,  as  charged  in  the  petition. 
Municipal  corporations  are  not  liable  for  de- 
fects in  their  streets,  when  there  has  been  no 
negligence  In  constructing  or  repairing  them, 
"when  it  has  no  notice  thereof,  onless  such 
defect  has  existed  for  a  suffident  length  of 
time  for  notice  to  be  Inferred."  Pol.  Code*  f 
749.  It  follows  that  where  an  object  or  db- 
Jects  which  would  not  ordinarily  cause  a  rea- 
sonably roadworthy  horse  to  take  fright  are 
placed,  by  some  one  other  than  a  servant  or 
agent  of  the  mnniclpel  corporation,  on  the 


side  of  a  street,  as  a  result  of  which  one  la 
injured  by  the  running  away  of  a  horse 
frightened  at  such  object,  unless  the  city  au- 
thorities had  actual  knowledge,  or  a  suffident 
time  had  elapsed  to  charge  them  with  notice, 
of  the  fact  that  these  objects  were  on  the 
streets,  the  corporation  should  not  be  held 
liable;  and  a  declaration  which,  reasonably 
construed,  alleges  that  the  objectionable  ob- 
jects were  placed  upon  the  street  by  some 
one  other  than  a  servant  of  the  dty,  and 
which  does  not  allege  that  the  city  authorities 
knew  or  were  chargeable  with  knowledge 
that  this  state  of  facts  existed  before  the  in- 
juries complained  of  were  received,  is  de- 
fective. See,  on  this  subject,  Bnrlght  v.  City 
of  Atlanta,  78  Ga.  289. 

The  declaration  was  also  defective  in  falling 
to  set  out  either  the  character  of  the  stones 
complained  of,  or  the  manner  in  which  (if  It 
was  the  manner  of  placing  the  stones  that 
constituted  the  negligence  alleged)  the  stones 
were  left  upon  the  street  The  authorities  are 
agreed  that  a  city's  liability  to  a  private  ac- 
tion for  injuries  caused  by  the  obstruction  of  a 
street  Is  for  culpable  neglect  of  duty,  and 
such  neglect  can  only  be  predicated  on  the 
fact  that  the  character  of  the  defect  was  such 
that  injuries  to  travelers  therefrom  might  rea- 
sonably be  antldpated.  Simon  v.  City  of  At- 
lanta, 67  Oa.  618,  44  Am.  Rep.  739;  1  Shear. 
&  R.  Neg.  (5th  Ed.)  |  867.  "Whenever  a  mn- 
nldpal  corporation  Is  not  uniformly  liable  for 
torts  of  the  character  which  the  plaintiff  at- 
tempts to  set  forth,  he  should  set  out  in  his 
declaration,  petition,  or  complaint  the  special 
facts  on  which  the  liability  in  the  particular 
case  is  claimed."  "In  actions  against  a  mu-  . 
nlcipal  corpcnntion  for  damages  arising  from 
a  failure  to  perform  a  duty  alleged  to  be  owed 
by  the  corporation  to  the  plaintiff,  the  facts 
from  which  the  conclusion  may  be  drawn  that 
the  defendant's  duty  to  the  plaintiff  Is  as 
charged  should  be  set  out  It  Is  not  suffident 
merely  to  state  the  duty  as  a  legal  conclusion, 
and  a  mere  averment  that  the  act  done  was 
unlawful,  without  averring  how  and  In  what 
its  Illegality  consisted,  Is  not  suffldoit"  14 
Enc.  PL  &  Prac.  238;  Conway  v.  City  of 
Beaumont,  61  Tex.  10.  "In  an  action  against 
a  municipal  corporation  to  recover  damages 
for  a  physical  Injury,  negligence  on  the  part 
of  the  defendant  is  Uie  test  of  liability.  No 
matter  how  free  from  negligence  the  plaintiff 
may  have  been,  he  would  not  be  entitled  to 
recover,  unless  his  Injuries  wo'e  caused  by 
or  were  attributable  to  negligence  on  the  part 
of  the  defendant  There  is  no  presumption 
against  the  city  in  such  a  case,  and  therefore 
the  plaintiff  must  allege  such  a  state  of  facts 
as  will  show  negligence  on  its  part  The 
mere  allegation  by  a  plaintiff  that  an  act  oth- 
erwise unobjectionable  is  negligent  vrlll  not 
suffice.  He  must  show  of  what  the  negli- 
gence consisted.  It  Is  a  well-knovm  fact  that 
It  often  becomes  necessary  In  cities  that  build- 
ing material  for  the  use  of  property  owners 
shall  be  unloaded,  and  for  a  time  remain. 
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on  the  side  of  the  streets.  Municipal  corpora- 
tlona  are  charged  with  the  care  and  control  of 
theb:  streets,  and  are  bound  to  see  that  such 
streets  are  kept  In  a  condition  of  safety  for 
the  passage  of  persons  and  property:  and  if 
this  duty  be  neglected,  to  the  Injury  of  a  dtl- 
zeu,  the  corporation  is  liable.  This  obligation 
frequently  entails  the  necessity  of  obstructing 
the  street  for  Its  entire  width,  and  at  times 
leaving  it  obstructed  for  days  or  even  weeks. 
It  would  not  do  to  say  that  In  every  such 
case,  in  the  event  of  an  Injury  caused  by  the 
running  away  of  a  horse  frightened  at  the 
sight  of  building  material,  paring  blocks,  or 
curbing,  the  city  would  be  liable  in  damages. 
In  order  to  establish  such  a  liability,  some 
special  and  well-deflned  reason  must  be  set 
forth."  In  the  case  of  City  of  Clnchmati  v. 
Fleischer  (Ohio)  S8  N.  E.  568,  It  was  held  that 
the  duty  of  keeping  the  streets  tn  good  order 
is  not  violated  by  permitting  a  carriage  block 
to  occupy  the  usual  position  of  such  blocks 
near  the  curb.  In  this  case  the  plaintiff  de- 
scribed the  block  as  a  large  one.  In  Dubois 
V.  City  of  Kingston,  102  N.  Y.  219,  6  N.  B. 
273,  55  Am.  Rep.  804,  it  was  held  that  a 
municipal  corporation  does  not,  by  assenting 
to  the  placing  of  a  stepping  stone  on  the  edge 
of  a  sidewalk,  become  liable  for  accidents 
caused  thereby.  The  supreme  court  of  the 
United  States  has  held  that  the  fact  that  a 
steam  roller  was  left  standing  for  two  days 
on  the  side  of  a  street  did  not  justify  the 
submission  to  the  jury  of  the  question  of  neg- 
ligence, and  that  the  District  of  Golimibla  was 
not  liable  in  damages  to  a  person  who  was 
injured  by  reason  of  his  horse  becoming 
frightened  at  the  roller.  District  of  Ck>lumbla 
T,  Moulton.  21  Sup.  Ct  840,  45  L.  Ed.  1237. 
The  mere  fact  that  injuries  result  from  a 
horse  being  frightened  by  some  object  upon 
the  public  streets  does  not  give  a  right  of 
action  against  the  city.  Ritger  v,  Olty  of 
Milwaukee  (Wis.)  74  N.  W.  815.  It  is  not 
reasonable  to  suppose  that  an  ordinarily  gen- 
tle horse  would  be  frightened  by  two  stones 
on  the  side  of  a  street,  and  a  declaratkin 
which  falls  to  allege.  In  an  action  on  account 
of  Injuries  received  from  such  a  cause,  that  al- 
lowing the  stones  to  be  placed  and  to  remain 
there  was  an  act  which  would  tend  to  cause 
an  ordinarily  roadworthy  horse  to  become 
frightened,  is  fatally  defective.  In  the  case  of 
Brewing  Co.  v.  Parnln  (Ind.  App.)  41  N.  B. 
471,  the  appellate  court  of  Indiana,  in  discuss- 
ing a  case  similar  in  its  facts  to  the  one  now 
under  consideration,  said:  "The  principal 
and  primary  purpose  of  the  ordinary  high- 
ways is  to  afford  the  people  of  the  state  a 
means  of  intercommunication  and  of  passing 
from  place  to  place.  They  are  especially  de- 
signed for  passage  and  travel.  But  this  Is 
not  the  sole  and  exclusive  purpose  for  which 
they  may  be  used.  They  may  be  lawfully 
used  fur  many  other  purposes,  provided  such 
uses  do  not  materially  interfwe  with  the  pri- 
mary purpose.  The  right  of  the  public  to  the 
use  of  the  highways  is  subject  to  reasonable 


and  necessary  limitations.  The  improvement 
of  the  highways  themselves,  the  improvement 
of  abutting  lots  by  digging  cellars  and  the 
erection  of  buildings,  their  use  for  the  car- 
riage aud  delivery  of  grain,  fuel,  and  other 
goods,  the  loading  and  unloading  of  the  same 
thereon,  are  legitimate  uses  of  the  highways, 
although  such  usee  may  result  hi  a  temporary 
obstruction  to  the  travel."  Citing  Beach,  Pub. 
Corp.  i  1230;  Dill.  Mun.  Corp.  {  730.  The 
defendant  in  the  present  case  had  the  right  to 
use  its  streets  for  the  purpose  of  placing  there- 
on curbstones,  material  for  sidewalks,  and  for 
many  other  purposes  which  might  be  mention- 
ed. Abutting  property  owners  bad,  within 
limitations,  the  same  right  The  plalntUt'a 
right  to  travel  tha<eon  was  a  superior  right, 
but  it  is  the  duty  of  a  traveler  upon  a 
highway  to  take  Into  consideration  the  rights, 
not  only  of  his  fellow  travelers,  but  of  others, 
to  use  the  highway  for  purposes  other  than 
those  of  travel,  and  to  conform  to  those 
usages  and  customs  which  have  grown  up 
with  the  civilization  and  commerce  of  the  city 
or  country  tlirough  which  the  road  is  con- 
structed. "The  person  using  a  highway  for 
purposes  other  than  travel  is  hi  duty  bound 
to  conform  to  the  rights  of  the  travelhig  pub- 
lic A  violation  of  these  duties  may  consti- 
tute negligence  and  lead  to  legal  liability. 
There  is  no  rule  of  law  that  forbids  a  per- 
son from  traveling  on  a  highway  with  a 
skittish  or  ill-broken  horse,  but,  if  he  do  so, 
he  may  be  liable  for  the  injuries  resulting 
therefrom.  Nor  Is  there  any  fixed  rule  as  to 
what  objects  a  person  may  bring  upon,  or 
what  acts  he  may  do  upon,  a  highway.  Bat 
there  are  objects  and  acts  which  have  a 
tendency  to  frighten  horses.  •  •  •  If  a 
person  bring  such  an  object  upon  or  do  such 
an  action  on  a  highway,  he  will  violate  a  duty 
he  owes  to  the  traveling  public,  and  be  guilty 
of  negligence.  It  does  not  follow  that  because 
he  is  negligent  he  is  liable.  The  person  hi- 
jured  may  also  be  In  fault  If  the  latter 
be  traveling  with  a  skittish  or  untrustworthy 
horse,  there  are  instances  in  which  he  will  be 
deemed  to  have  assumed  the  risk  or  contrib- 
uted to  his  own  injury;  for,  although  the  ob- 
ject or  act  done  may  have  had  a  tendency  or 
was  likely  to  frighten  any  kind  of  a  horse, 
aud  although  both  a  gentle  horse  and  a  skit- 
tish horse  might  have  passed  the  object  or  act 
without  becoming  frightened,  still  there  is 
much  more  probability  that  a  skittish  horse 
would  become  frightened  than  a  gentle  and 
well-trained  one.  It  is  for  these  reasons  that 
in  order  to  make  the  complaint  good,  it  should 
aver,  either  specially  or  In  equivalent  general 
terms,  that  the  object  or  act  done  had  a  tend- 
ency to  or  was  likely  to  frighten  a  horse  of  or- 
dinary gentleness.  In  other  words,  the  com- 
plaint must  aver  negligence  on  the  part  of  the 
dtefendant  and  negative  contributory  negli- 
gence on  the  part  of  the  plaintiff.  *  *  •  If 
the  obstruction  or  act  be  one  that  a  person 
have  no  right  to  do  or  make  at  all,  then 
there  may  be  a  liability  even  though  the  horse 
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be  not  one  of  ordinary  g«ntleneBS."    Brewing 
Oo.  T.  Pamin,  supra. 

There  Is  nothing  In  the  declaration  in  the 
present  case  that  goes  to  show  that  the  plain- 
tiff is  entitled  to  recover.  The  charge  of  neg- 
ligence made  against  the  mnnlclpal  authori- 
ties is  too  vague  and  general  to  constitute  a 
basis  of  recovery  against  the  city.  For  these 
reasons,  we  hold  that  the  court  below  erred 
in  overruling  the  demurrer.  Judgment  re- 
versed. All  the  justices  concnrring,  except 
LUMFKIN,  P.  J.,  absent 


(116  Ga.  683) 

HUGHES  et  «L  T.  THEA0AWAT  et  al. 
TREADAWAT  et  aL  ▼.  HUGHES  et  al. 

(Supreme  Court  of  Georgia.    Dec  10,  1902.) 

LIMITATION&-NKW  PROMISE!— POWER   OF  BX- 
BCDTOR— RES  JUDIC3ATA. 

1.  In  order  to  take  a  debt  out  of  the  opera- 
tion of  the  statute  of  limitations,  It  must  be 
shown  to  have  been  kept  alive  by  a  new  prom- 
ise in  writing,  which  plBlnly  and  unmistakably 
refers  thereto.  As  a  general  rule,  an  execu- 
tor is  without  power  to  bind  the  estate  he  rep- 
resents by  an  original  undertaking  on  his  part; 
nor  is  a  note  given  by  him  in  his  representative 
capacity  to  be  regarded  as  a  promise  to  pay  a 
particular  debt,  when  such  note  does  not  iden- 
tify any  outstaudiug  claim  against  the  estate. 

2.  A  decree  whereby  an  executor  was  granted 
leave  to  mortgage  property  belonging  to  the  es- 
tate of  his  testator  is  not  binding  uoon  a  cred- 
itor who  was  not  made  a  party  to  the  proceed- 
ing wherein  sach  decree  was  rendered. 

(Syllabus  by  the  Onrt) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Suit  by  B.  I.  Hughes,  cashier  of  the  First 
National  Bank'  of  Borne,  and  others,  against 
E.  P.  Treadaway  and  others.  From  the  Judg- 
ment, tx)th  parties  bring  error.  Judgment  on 
both  main  and  cross-bill  of  exceptions  re- 
versed. 

FouchO  &  Foucbd  and  George  A.  H.  Har- 
ris, tor  plaintiffs  in  error.  J.  Branham, 
John  H.  Eeece,  McHenry  &  Maddox,  W.  J. 
Neel,  Halsted  Smith,  and  I.  W.  Lipscomb, 
for  defendants  In  error. 


LITTLE,  J.  The  facts  brought  to  light 
upon  the  trial  of  this  case  in  the  court  be- 
low were,  in  brief,  as  follows:  Prior  to  No- 
vember 10,  1890,  G.  W.  F.  Lamkln  and 
Samuel  B^unkbouser  were  partners  In  the 
real  estate  business,  and  operated  under  the 
Arm  name  of  Lamkln  &  Funkhouser.  In 
the  early  part  of  that  year,  J.  H.  Reynolds, 
O.  W.  F.  Lamkln,  R.  G.  Clark,  Samuel  Funk- 
houser, and  B.  I.  Hughes  signed  a  written 
memorandum,  of  which  the  following  is  a 
copy:  "Rome,  Ga.,  May  7tb,  1800.  We,  the 
undersigned,  have  Jointly  bought  six  hun- 
dred shares  of  Prlntup  City  Land  &  Im- 
provement CTo.  stock  for  fifteen  thousand 
five  hundred  dollars,  to  be  divided  as  fol- 
lows: Lamkln  &  Funkhouser,  200  shares: 
R.  G.  Clark,  133  [shares];    B.  L  Hughes, 


133  [shares];  J.  H.  Reynolds,  1S4  [shares]. 
We  have  given  our  Joint  note  for  $15,000.00, 
and  the  stock  is  held  as  collateral  for  pay- 
ment of  same."  (To  whom  this  note  for 
$15,000  was  made  payable  does  not  appear.) 
On  October  16,  1890,  Reynolds,  Laml^in  & 
F|mkbou8er,  and  Hughes  executed  a  promis- 
sory note  for  $5,000,  payable  to  R.  G.  Clark, 
and  indorsed  by  him  in  blank.  Another  note 
for  $5,000  was  on  the  same  day  signed  by 
Clark,  Lamkln  &  Funkhouser,  and  Hughes, 
and  was  Indorsed  by  Reynolds,  to  whom  it 
was  made  payable.  A  third  note,  also  for 
$5,000,  and  payable  to  Hughes,  and  indorsed 
by  him,  was  on  that  date  executed  by  Rey- 
nolds, Clark,  and  Lamkln  &  Funkhouser  as 
Joint  principals.  (These  three  notes  were  in- 
tended, it  seems,  to  take  the  place  of  the 
$15,000  note,  which  appears  to  have  been 
previously  destroyed;  but  who  eventually 
became  the  bolder  of  any  one  of  them  Is  not 
disclosed  by  the  record.)  On  November  10, 
1890,  Lamkln  died  testate.  His  will  contain- 
ed, among  other  provisions, '  the  following: 
(1)  "I  direct  all  my  Just  debts  paid  as  soon 
after  my  death  as  convenient"  (2)  "It  is 
my  will  and  desire  that  my  four  minor  sons 
shall  each  have  a  good  education,  and  to 
that  end  I  authorize  my  executors,  •  •  * 
as  far  as  in  their  Judgment  best  to  keep 
my  estate  together  for  that  purpose  and  the 
maintenance  of  said  minors.  But  if  it 
should  be  necessary  for  their  education  and 
their  maintenance  in  like  manner  as  I  have 
maintained  them,  I  authorize  my  executors 
to  sell  such  of  my  real  estate  as  they  think 
best"  Funkhouser,  who  was  one  of  the  ex- 
Qcutora  nominated  in  the  will,  qualified,  and 
on  December  1,  1890,  it  was  duly  probated 
In  common  form.  "On  March  2,  1881,  R.  G. 
Clark  having  paid  his  share  of  the  original 
note  of  $15,000,  J.  H.  Reynolds,  Samuel 
Funkhouser,  and  B.  I.  Hughes  made  to  the 
First  National  Bank  of  Rome  a  demand 
note  for  $11,666.06,  bearing  interest  from 
date."  On  the  back  of  this  note  was  the 
following  unsigned  memoraudum:  "$5,CKX).00 
of  this  Is  to  be  paid  by  Lamkin  &  Funk- 
houser, $6,666.66  by  Jno.  H.  Reynolds  and 
B.  I.  Hughes."  Below  this  memorandum 
were  entered  a  number  of  credits,  showing 
that  Funkhouser  had  paid  $2,500,  and  Rey- 
nolds and  Hughes  each  $3,300,  on  the  note. 
There  also  appeared  on  the  back  of  the  note 
the  following  entry:  "The  balance  on  this 
note  is  due  by  estate  of  G.  W.  F.  Lamkln, 
for  value  received,  $2,500.00.  Samuel  Funk- 
houser, Exr.  of  G.  W.  F.  Lamkln,  Dec." 
The  Interest  on  the  $2,500  remaining  due 
upon  this  note  was  regularly  paid  by  Funk- 
houser, as  executor,  until  January  1,  1894. 
Subsequently,  at  the  request  of  Reynolds, 
who  was  the  president  of  the  bank,  and  with 
a  view  to  keeping  in  life  its  claim  against 
the  estate  of  Lamkln,  four  notes,  dated  De- 
cember 31,  1898,  payable  to  "B.  I.  Hughes, 
Cashier,"  and  aggregating  In  amount  $3,554.< 
60,  were  executed  by  Funkhouser,  in  his  rei»- 
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resentatlye  capacity,  and  delivered  to  the 
bank.  In  none  of  these  notes  was  there,  how- 
eyer,  •  any  reference  made  to  the  original 
note  for  |15,000,  or  the  three  notes  for  $5,000 
each,  above  mentioned  as  having  been  signed 
by  the  firm  of  L&mkln  &  Funkhouser.  On 
the  25th  of  December,  1894,  Funkhouser 
filed.  In  the  superior  court  of  Floyd  county, 
an  equitable  petition.  In  which  he  named  as 
parties  defendant  the  legatees  under  the  will 
of  Lamkin,  and  In  which  he  alleged,  among 
other  things:  (1)  That  the  estate  In  his 
hands  consisted  entirely  of  real  property, 
the  Income  from  wlilcb  was  barely  sufficient 
to  pay  taxes  and  repairs;  (2)  that,  owing 
to  a  depression  in  the  market  price  of  such 
property,  it  could  not  be  sold,  except  at  a 
great  sacrifice;  (3)  that  It  required  $900  per 
annum  to  maintain  and  educate  the  minor 
children  of  the  testator;  and  (4)  that  he  had 
already  advanced  out  of  his  own  private 
means  a  large  sum  of  money  In  order  to 
meet  the  expenses  incident  to  carrying  Into 
effect  the  wislies  of  the  testator  as  to  the 
maintenance  and  education  of  these  minor 
children.  In  this  petition  Funkhouser  pray- 
ed that  be  be  granted  leave  "to  raise  such 
sums  from  time  to  time  by  mortgaging  the 
realty  as  [might]  be  needed  to  educate,  sup- 
port, and  maintain  the  minor  children,  and 
pay  taxes  and  make  repairs  on  the  property 
of  the  estate,  and  to  reimburse  him  for  mon- 
ey advanced  to  said  children."  A.  hearing 
was  had  upon  this  petition,  and  an  answer 
filed  In  behalf  of  the  defendants,  and  a  de- 
cree was  entered  whereby  the  prayer  of  the 
petitioner  was  granted.  Acting  under  this 
decree,  Funkhouser;  as  executor,  negotiated 
three  loans,— one  In  March,  1885,  another  in 
July  of  the  same  year,  and  the  third  In 
March,  1896,— in  each  instance  executing  a 
mortgage  on  specific  property  belonging  to 
the  estate  be  represented.  He  died  on  the 
8th  of  August,  1901,  without  having  paid  off 
any  of  these  mortgages,  and  E.  P.  Treada- 
way  was  appointed  administrator  de  bonis 
non  of  the  estate  of  Lamkin.  At  the  date 
of  the  dedth,  of  Lamkin  he  was  solvent,  but 
at  the  date  of  the  death  of  Funkhouser  the 
estate  was  Insolvent,  he  having  failed  to  dis- 
charge the  debts  of  his  testator  In  accord- 
ance wltl)  the  terms  of  the  will.  On  De- 
cember 2,  1901,  B.  I.  Hughes,  "as  cashier  of 
the  First  National  Bank  of  Rome,"  filed  an 
equitable  petition  in  behalf  of  himself  and 
such  other  persons  as  might  wish  to  Join 
with  him  as  parties  paintlff,  in  which  he 
named  as  defendants  Treadaway,  as  admin- 
istrator de  bonis  non  of  the  estate  of  Lam- 
kin, and  the  holders  of  the  mortgages  above 
referred  to.  In  this  petition  the  plaintiff  set 
forth  the  following  allegations  of  fact  as  a 
basis  for  the  granting  of  the  relief  sought: 
Ou  May  7,  1889.  Lamkin,  "Jointly  with  R.  G. 
Clark,  8.  Funkhouser,  J.  H.  Reynolds,  and 
B.  I.  Hughes,  bought  six  hundred  shares  of 
stock  In  the  Prlutup  City  Land  and  Im- 
provement Company,  and  In  pai-t  payment 


for  said  stock  gave  their  Joint  promissory 

note  for  $15,000,  payable  to  ,  and  at 

the  time  said  O.  W.  F.  Lamkin  died  said 
debt  was  unpaid,  and  the  same  Is  still  un- 
paid. The  executor,  Saml.  Funkhouser,  bad 
from  time  to  time  renewed  said  debt,  and 
there  is  now  due  to  petitioner  on  said  deSt 
the  principal  sum  of  $3,554.60,"  besides  in- 
terest and  attorney's  fees.  No  creditor  of  the 
estate  of  Lamkin  was  made  a  party  to  the 
proceeding  whereby  Funkhouser,  as  execu- 
tor, obtained  the  decree  of  court  granting 
him  leave  to  mortgage  property  belonging  to 
the  estate  In  order  to  raise  money  for  the 
purposes  recited  In  such  decree,  "and  peti- 
tioner never  knew  or  heard  of  said  proceed- 
ing until  since  the  death  of  said  executor 
and  the  appointment  of  E.  P.  Treadaway 
administrator  de  bonis  non."  The  said  ex- 
ecutor "neglected  to  pay  the  debts  of  the 
testator,  and  applied  the  assets  coming  Into 
his  hands  to  the  maintenance  and  education 
of  the  children  of  t&stator,  and  at  the  death 
of  said  executor  the  estate  was  insolvent, 
and.  Including  the  property  mortgaged,  there 
is  not  sufficient  property  to  pay  the  Just 
debts  existing  against  the  testator  at  his 
death."  The  mortgages  executed  by  Funk- 
houser, as  executor.  In  pursuance  of  the  de- 
cree of  court  above  mentioned,  were  In  fraud 
of  the  rights  of  i>etItioner  and  other  creditors 
of  the  testator,  and,  If  these  mortgages  are 
paid  off  "in  advance  of  petitioner's  debt,  pe- 
titioner will  lose  bis  entire  debt,  or  the  great- 
er part  thereof,  for  the  reason  that  said  es- 
tate is  now  insolvent"  Acting  under  an  or- 
der granted  by  the  court  of  ordinary,  Tread- 
away, the  a^Inistrator  de  bonis  non,  has 
"advertised  all  the  property  of  the  testator 
for  sale,  for  cash,  •  •  •  including  the 
land  described  In  the -mortgages  aforesaid"; 
and  while  the  holders  of  the  mortgages  can- 
not, as  against  petitioner,  assert  any  valid 
Hen  on  the  property  therein  described,  yet 
they  constitute  a  "cloud  upon  the  title  to  the 
property,  •  •  •  and,  if  said  sale  Is  made 
by  the  administrator,  the  title  will  t>e  further 
complicated  and  beclouded,  and  the  property 
will  be  sacrificed,"  to  the  injury  of  petitioner 
and  otho*  creditors  of  the  estate.  The  plain- 
tiff prayed  In  his  petition:  (1)  That  Tread- 
away, as  administrator,  "be  enjoined  from 
selling  the  property  attempted  to  be  mort- 
gaged, as  alleged";  (2)  that  the  holders  of 
the  mortgages  "be  each  enjoined  from  pro- 
ceeding to  foreclose  their  said  mortgages,  or 
to  collect  the  notes  held  by  them,  and  that 
said  mortgages  be  decreed  to  be  surrendered 
and  canceled";  (8)  that  each  of  them  be  re- 
quired "to  refund  to  the  administrator  de 
bonis  non  all  the  money  paid  to  them  on  the 
notes  and  mortgages  held  and  claimed  by 
them,  as  aforesaid";  and  (4)  that  petitioner 
"have  Judgment  for  his  debt,"  and  such 
other  and  further  relief  as  to  the  court 
might  seem  equitable  and  Just  In  response 
to  this  petition,  Treadaway,  the  administra- 
tor de  bonis  non,  filed  an  answer  la  the  na- 
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tare  of  a  cross-petltioii  to  marshal  assets, 
wbereln  he  alleged  that  be  was  iintainlUar 
with  the  actings  and  doings  of  Fnnkbouser, 
the  execntor,  and  was,  therefore,  unprepared 
either  to  admit  or  deny  the  main  allegations 
relied  on  by  petitioner.  Treadaway  did, 
however,  fuUy  set  forth  the  condition  of  the 
estate  when  be  took  charge  of  it,  and  gave 
the  names  of  a  nomber  of  persons  holding 
claims  against  It  who  were  not  made  parties 
to  the  petition.  He  asked  that  they  be  made 
parties  to  the  case,  and  that  the  court  should 
determine  the  rights  of  all  persons  concern- 
ed, and  give  him  proper  direction  in  the 
premises.  Separate  answers  were  filed  by 
two  of  the  holders  of  the  mortgages  ex- 
ecuted by  Funkhonser,  as  executor.  In  which 
they  took  issue  with  petitioner  as  to  the 
validity  and  priority  of  the  mortgages  held 
by  them.  They  also  Joined  with  Treadaway, 
as  administrator,  and  the  bolder  of  the  other 
mortgage  attacked  by  the  plaintiflr,  Hughes, 
In  an  answer  setting  up  tCat  his  claim 
against  the  estate  of  Lamkin  was  barred  by 
the  statute  of  limitationB.  Among  other  per- 
sons whom  Treadaway  In  his  answer  prayed 
should  be  made  parties  to  the  case  was  W.  T. 
Jones,  who  held  a  claim  against  the  estate 
(or  a  monument  sold  by  him  to  Lamkin  dur- 
ing his  lifetime,  and  who  made  an  appearance 
before  the  court,  and  set  up  his  claim.  By 
consent  of  all  parties,  the  presiding  Judge 
iwssed  upon  all  issues  of  law  and  fact  with- 
out the  intervention  of  a  Jury,  and  entered 
a  final  decree  in  the  case.  Among  other 
things,  he  adjudged:  (1)  That  the  claim  of 
Hugbes,  the  cashier  of  the  First  National 
Bank  of  Rome,  was  "a  valid,  liquidated  de- 
mand against  the  estate  of  G.  W.  F.  Lam- 
kin"; (2)  that  the  claim  of  Jones  was  "a 
valid,  subsisting  debt  against"  said  estate; 
and  (3)  that  each  of  the  holders  of  the  three 
mortgages  executed  by  Fimkhouser,  as  ex- 
ecntor, had  a  valid  and  subsisting  lien  on 
the  property  pledged  to  secure  his  mortgage 
debt,  which  was  superior  to  the  claim  of 
all  other  creditors.  To  this  finding  in  favor 
of  the  holders  of  these  mortgages  both 
Hughes  and  Jones  excepted,  and  Joined  In 
suing  out  a  writ  of  error  to  this  court 
Thereupon  the  administrator  de  bonis  non, 
the  holders  of  the  mortgages  Just  referred  to, 
and  other  parties  below  sued  out  a  cross-bill 
of  exceptions,  in  which  complaint  is  made 
that  the  Judge  erred  in  entering  up  Judgment 
In  favor  of  Hughes,  for  the  reason  that  the 
evidence  showed  conclusively  that  his  claim 
was  barred  by  the  statute  of  limitations. 

L  A  proper  decision  of  the  question  raised 
by  the  cross-bill  of  «Eceptlons  disposes  of 
the  case,  so  far  as  Hughes  Is  concerned. 
Whatever  may  have  been  his  purpose  ht  re- 
faring  In  his  petition  to  the  original  note  for 
IIS.OOO  signed  by  himself,  Clark,  Funkhouser, 
Reynolds,  and  Lamkin,  certain  it  is  that  he 
did  not  show  any  right  to  recover  thereon. 
Indeed,  the  evidence  does  not  disclose  to 
whom  this  note  was  made  payable,  or  that 


either  Hughes  or  the  bank  of  which  he  was 
cashier  ever  became  the  legal  or  equlteble 
holder  thereof.  Furthermore,  if  it  was  still 
outstanding  and  unpaid,  it  was  clearly  bar- 
red by  the  statute  of  limitations.  In  point  of 
fact,  the  three  notes  for  $5,000  each,  upon 
which  the  firm  of  Lamkin  &  Funkhouser  was 
bound,  were  designed  to  take  the  place  of  the 
115,000  note.  Only  one  of  these  three  notes 
ifas  made  payable  to  Hughes,  and,  so  far  as 
appears,  he  never  acquired  title  to  either  of 
the  others.  All  were  dated  October  16,  1890, 
and  due,  respectively,  on  February  1,  Febru- 
ary 10,  and  February  20,  1891.  They  were 
not  nnder  seal,  and  therefore  were  barred 
on  their  face  at  the  time  Hughes  filed  bis  pe- 
tition. Presumably,  they  were  discounted  at 
the  First  National  Bank  of  Rome;  for  it  ap- 
pears that  on  "March  2,  1891,  R.  Q.  Clark 
having  paid  his  share  of  the  original  note  of 
$15,000,  J.  H.  Reynolds,  Samuel  Funkhouser, 
and  B.  I.  Hughes  made  to  the  First  National 
Bank  of  Rome  a  demand  note  for  $11,666.66," 
with  the  view,  evidently,  of  releasing  Clark 
from  further  liability  on  the  three  notes  of 
$6,000  each,  and  subsUtatlng  for  them  a  new 
evidence  of  indebtedness.  At  the  time  this 
demand  note  was  given,  the  firm  of  Lamkin 
&  Funkhouser  had  been  dissolved  by  the 
death  of  Lamkin.  Accordingly,  Funkhouser, 
as  surviving  partnor,  had  no  power  to  bind 
the  firm  by  a  novation  of  the  contract  into 
which  it  had  entered;  and  he  did  not  in  fact 
undertake,  in  that  capacity,  to  create  a  liabil- 
ity against  the  estete  of  Tjamkin  by  signing 
the  note  for  $11,666.66  In  the  name  of  the 
partnership.  "After  the  dissolution  of  a  part- 
nership, one  partner  has  no  power  to  bind  the 
firm  by  a  new  contract  nor  to  renew  or  con- 
tinue an  existing  liability,  nor  to  change  ite 
dignity  or  natara"  Bank  v.  Ells,  68  Ga.  192. 
So  It  la  clear  that  even  U  Hughes  had  been 
the  payee  of  the  note  last  mentioned,— which 
he  was  not— he  could  not  have  -held  the  es- 
tate of  Lamkin  liable  thereon.  The  entry  on 
the  back  of  it  signed  by  Funkhouser,  as  ex- 
ecntor, that  "the  balance  on  this  note  Is  due 
by  estete  of  G.  W.  F.  Lamkin,  for  value  re- 
ceived $2,500.00,"  was  not  from  a  legal 
standpoint  at  least  true.  Nor  can  this  entry 
by  the  executor  be  construed  into  a  new  prom- 
ise to  pay  the  note  for  $5,000  signed  by  Reyn- 
olds, Clark,  and  the  firm  of  Lamkin  &  Funk- 
houser, in  which  Hughes  was  named  as 
payee.  "A  written  acknowledgment  of  In- 
debtedness, whldi  does  not  specify  or  plainly 
refer  to  the  particular  demand  or  cause  of 
action  to  be  renewed  or  created  by  It  is  not 
BulBclent  to  take  the  case  out  of  the  statute  of 
limitations,  where  the  contract  or  cause  of  ac- 
tion sued  on  Is  barred."  Eirven  v.  Thornton, 
110  Oa.  276,  34  S.  B.  848,  dttog  previous  adju- 
dications to  the  same  effect  Certain  is  It 
that  the  above-quoted  entry  on  the  note  for 
$11,666.60  did  not  refer  to  the  note  for  $5,- 
000,  payable  to  Hughes,  or  to  any  other  out- 
standing indebtedness  against  the  Lamkin  es- 
tate.   On  the  contrary,  the  executor  thereby 
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nodertxiok  merely  to  acknowledge  that  the  es- 
tate he  represented  was  bound  to  pay  on  this 
(11,666.66  note  the  amount  of  $2,500,  which 
was  not  true  as  matter  of  fact,  and  his  say- 
ing so  created  no  liability  on  the  part  of  the 
estate  to  pay  that  amount  on  this  particular 
note,  nor  operated  as  a  new  promise  to  pay 
any  other  note  or  otbo*  evidence  of  Indebted- 
ness which  was  binding  upon  Lamkln's  es- 
tate. The  parol  evidence  relied  on  as  coft- 
nectlng  the  note  for  $11,666.66  with  the  three 
notes  for  $5,000  previously  signed  in  the 
name  of  his  firm  was  entirely  unavailing;  for, 
under  Civ.  Code,  {  3788,  "a  new  promise,  In 
order  to  renew  a  right  of  action  already  bar- 
red, or  to  constitute  a  point  from  which  the 
limitation  shall  commence  running  on  a  right 
of  action  not  yet  barred,  must  be  in  writing, 
either  In  the  party's  own  handwriting,  or  sub- 
scribed by  him,  or  some  one  authorized  by 
him."  It  Is  equally  clear  that  the  four  notes 
executed  by  Funkhouser,  as  executor,  on  De- 
cember 31,  1898,  payable  to  "B.  I.  Hughes, 
cashier,"  cannot  properly  be  treated  as  con- 
stituting a  new  promise  to  pay  any  particu- 
lar outstanding  Indebtedness  on  the  part  of 
the  estate.  Each  of  than  purports  to  be  an 
original  undertaking  by  the  executor,  and  In 
none  of  them  Is  th»e  embraced  an  acknowl- 
edgment by  him  that  Hughes  held  any  valid 
claim  against  the  estate.  These  four  notes 
were  given  at  the  request  of  the  president 
of  the  bank  of  which  Hughes  was  cashier 
merely  In  order  to  get  "in  better  shape"  Its 
supposed  claim  against  the  estate  of  Lamkin 
on  the  $11,666.66  note  hereinbefore  mention- 
ed, the  president  of  the  bank  being  under  the 
impression  that  the  effect  of  giving  these'  new 
notes  would  be  "to  renew  or  extend  that 
twenty-five  hundred  dollar"  claim.  On  the 
hearing  of  the  case  he  testified  that:  "The  old 
notes  were  not  surrendered  to  Mr.  Funkhous- 
er, for  the  reason  that  [the  execution  of  the 
new  notes]  was  not  intended  as  a  settlement, 
but  to  keep  the  debt  alive."  So  It  will  be 
seen  that  Hughes  was  not  entitled  to  recover 
on  any  of  the  notes  made  payable  to  him  un- 
der this  arrangement,  because  (1)  there  was' 
no  consideration  for  them,  and  (2)  the  execu- 
tor had  no  power  to  create  against  the  es- 
tate he  represented  a  new  and  distinct  lia- 
bility. Prlntup  V.  Trammel,  25  Ga.  242;  Mc- 
Farlln  v.  Stinson.  56  Ga.  396;  Gaudy  v.  Bab- 
bitt, Id.  642;  Deas  v.  McRea,  65  Ga.  531. 

2.  In  order  to  fix  the  priority  of  the  claim 
wblch  Jones  set  up  against  the  estate  of  Lam- 
kin,  It  is  necessary  to  pass  upon  the  question 
presented  by  the  main  bill  of  exceptions,  viz., 
whether  or  not  the  decree  of  court  by  which 
leave  was  granted  to  Funkhouser,  as  ex- 
ecutor, to  mortgage  the  property  of  the  estate, 
was  binding  upon  the  creditors  of  the  testator. 
We  have  had  no  difficulty  In  reaching  the 
conclusion  that  this  question  should  be  an- 
swered In  the  negative.  None  of  the  cred- 
itors were  made  parties  to  the  proceeding 
wherein  this  decree  was  rendered.  It  was 
tlie  duty  of  the  executor,  both  under  the  gen- 


eral law  of  this  state  and  under  the  express 
terms  of  the  will  whereby  he  was  appointed, 
to  first  apply  the  assets  of  the  estate  to  the 
discharge  of  the  indebtedness  of  liis  testator. 
It  may  have  been  true,  as  represented  by 
Funkhouser  in  his  application  for  leave  to 
mortgage,  that,  owing  to  a  depression  hi  mar- 
ket prices,  the  property,  of  the  estate  could 
not  be  sold  to  advantage;  and  doubtless  a 
court  of  equity  might  very  properly,  if  ail 
parties  concerned  were  before  it,  have  under- 
taken to  pass  upon  the  expediency  of  meeting 
the  emergency  presented  by  creating  a  mort- 
gage debt.  The  creditors  of  the  estate  would, 
however,  have  an  undoubted  right  to  be  heard 
as  to  this  matter,  for  under  the  law  they  were 
entitled  to  have  their  demands  satisfied  with- 
out unusual  or  unnecessary  delay.  If  they 
objected  to  an  Indefinite  postponement  of 
the  sale  of  the  property,  the  court  would  cer- 
tahily  have  no  power  to  grant  leave  to  the 
executor  to  place  incumbrances  upon  It,  un- 
less provision  was  made  whereby  the  claims 
of  creditors  should  be  satisfied  In  full  out  of 
the  proceeds  thus  raised.  In  other  words, 
their  legal  rights  could  not,  without  their 
express  consent,  be  prejudiced  by  a  decree 
conferring  upon  the  executor  any  power  or 
privilege  which  be  could  not  set  up  under  the 
general  law  governing  the  administration  of 
estates,  or  by  virtue  of  special  authority  with 
which  he  was  vested  under  the  will  of  his  tes- 
tator. 

As  has  been  remarked  above,  an  executor 
cannot,  ordinarily,  bind  the  estate  he  repre- 
sents by  any  original  undertaking  oa  his 
part.  (See  cases  last  cited.)  A  testator  may, 
it  is  true,  confer  unusual  powers  upon  a 
guardian  or  executor,  provided,  of  course, 
the  rights  of  creditors  are  not  thereby  inju- 
riously affected;  and  in  such  a  case  the  will 
of  the  testator  becomes  the  law  by  which  his 
representative  Is  to  be  guided  in  managing 
his  estate.  Howard  v.  Cassels,  105  Ga.  412, 
81  S.  E.  562,  70  Am.  St  Bep.  44;  Brannon 
▼.'  G.  Ober  &  Son  Co.,  106  Ga.  168,  170,  32  S. 
B.  16.  But  where,  as  In  the  case  at  bar,  an 
executor  has  no  power  under  a  will  to  mort- 
gage the  property  of  an  estate,  the  only 
course  he  can  properly  pursue.  If,  In  his 
Judgment,  the  property  would  be  sacrificed 
if  brought  to  sale,  is  to  apply  to  a  court  ex- 
ercising equity  Jurisdiction  for  authority  and 
direction  in  the  premises.  He  then  stands 
upon  the  footing  of  any  other  trustee  who 
seeks  to  exercise  powers  not  conferred  upon 
him  by  the  instrument  under  which  be  was 
appointed,  and  must  bring  before  the  court 
ail  persons  at  Interest,  since  he  cannot  in 
such  a  proceeding  represent  any  one  save 
himself.  This  whole  subject  was  carefully 
considered  and  ably  discussed  by  iSx.  Presid- 
ing Justice  Lumpidn  in  the  case  of  Wagnou 
▼.  Pease,  104  Ga.  417,  30  S.  E.  895,  In  which 
prior  decisions  of  tliis  court  bearing  upon 
the  question  in  hand  were  reviewed.  In 
pointing  out  the  absolute  necessity  of  hav- 
ing before  the  court  all  of  tbe  cestula  que 
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trnstent,  be  raid  (pages  430-132,  104  Ga, 
and  page  900,  30  S.  E.):  "To  create  a  mort- 
gage upon  trust  property  ia  not  within  the 
powers  conferred  by  law  upon  a  trustee,  to 
tie  exercised  at  his  discretion.  If,  then,  an 
emergency  arises  which  cannot  be  snccess- 
fnlly  met  in  some  other  and  better  way,  the 
trustee  may  very  properly  bring  to  the  atten- 
tion of  the  Judge  the  necessity  which  exists 
of  borrowing  money,  and  securing  the  re- 
payment of  the  same  by  mortgaging  in  whole 
or  in  part  the  trust  estate.  To  this  end  the 
trustee  may  present  his  petition,  fully  set- 
ting forth  the  facts,  and  praying  that  he  be 
granted  the  necessary  power  in  the  premises. 
The  law  does  not  contemplate,  however,  that 
the  trustee  shall  have  power  to  bind  the 
cestuis  que  trustent  by  such  a  statement  on 
his  part  of  the  exigencies  of  the  case.  On 
the  contrary,  section  48(35  of  the  Civil  Code, 
which  must  be  regarded  as  applicable,  since 
the  power  to  allow  a  trustee  to  create  a 
mortgage  is  included  .in  the  power  to  permit 
him  to  make  a  sale,,  expressly  provides,  as 
to  cases  of  this  nature,  that,  'where  any  per- 
son is  interested  besides  the  applicant,  notice 
to  such  person  must  be  shown,  or  its  ab- 
sence accounted  for,  before  the  court  shall 
proceed  in  the  cause.'  •  •  •  Thus  it  will 
be  seen  that  the  beneficiaries  must  them- 
selves be  properly  before  the  court,  which 
would  be  an  entirely  useless  formality,  if 
not  an  absurdity,  if  the  trustee  were  author- 
ized to  represent  them  in  the  proceeding. 
*  *  *  Doubtless,  our  statute  contemplates 
that  the  chancellor  shall  not  regard  the  trus- 
tee as  having  any  power  to  represent  the 
cestuis  que  trustent  with  respect  to  a  matter 
clearly  outside  of  the  scope  of  his  general 
authority,  and  shall  allow  the  persons  to  be 
affected  an  opportunity  to  be  heard  in  resist- 
ance to  the  application  whereby  the  trustee 
seeks  a  power  which  the  law,  in  its  wisdom, 
withholds  from  his  exercise,  and  vests  with 
the  court,  to  be  Jealously  guarded.  •  •  • 
The  troth  of  the  matter  Is,  an  application  to 
a  Judge  for  iwwer  to  mortgage  would  be  a 
mere  empty  formality  if  the  trustee  were 
allowed  to  represent  the  cestuis  que  trustent 
therein  and  make  to  appear  to  the  court  only 
such  a  Tlew  of  the  situation  as  suited  bis 
purpose.  In  that  event  the  discretion  re- 
posed In  the  Judge  might  oftentimes  avail  tiM 


beneficiaries  nothing,  for  he  could  not  be  ex- 
pected to  exercise  this  discretion  wisely  and 
well  if  misinformed  or  imposed  upon;  and, 
looking  to  practical  results  alone,  power  to 
mortgage  at  pleasure  might  as  well  have  been 
In  the  first  instance  vested  directly  in  the 
trustee  himself."  The  reasoning  upon  which 
the  decision  in  that  case  was  based  applies 
with  equal  force  and  weight  to  the  proposi- 
tion that,  U  creditors  are  to  be  affected  by 
such  a  proceeding,  they  must  be  served,  and 
given  an  opportunity  to  be  heard.  Clearly, 
therefore,  it  cannot  be  seriously  urged  in  the 
present  case  that  Jones  was  bound  hf  the 
decree  authorizing  the  executor  to  mortgage 
the  property  of  the  estate,  since  the  forme.* 
was  not  made  a  party  to  the  proceeding 
wherein  that  decree  was  rendered,  and  was 
given  no  chance  to  voice  his  objections  to 
the  granting  of  the  application  which  the  ex- 
ecutor presented  to  the  court  That  It  was 
Imposed  upon)  and  induced  to  render  an  im- 
provident decree,  is  doubtless  due  to  the  very 
fact  that  the  executor  failed  to  inform  the 
chancellor  as  to  the  true  condition  of  affairs, 
if,  indeed,  he  did  not  deliberately  omit  to 
mention  that  there  were  unpaid  creditors, 
knowing  full  well  that  the  court  would  not 
grant  bis  petition  if  the  rights  of  these  cred- 
itors were  brought  to  its  attention.  The  per- 
sons to  whom  Funkhouser,  acting  under  this 
decree,  gave  mortgages  upon  the  property  of 
the  estate  were  bound  to  take  notice  (1)  that, 
under  the  general  law  of  the  land,  he  had 
no  authority  to  create  a  mortgage  debt  bind- 
ing upon  the  estate;  (2>  that  no  such  au- 
thority was  conferred  upon  him  under  the 
will  of  his  testator;  (3)  that  there  might  be 
unpaid  creditors  of  the  testator;  and  (4),  if 
there  were,  a  decree  rendered  npon  the  ap- 
plication filed  by  Funkhouser  would  not  be 
binding  upon  them,  they  not  having  been 
made  parties  to  the  proceeding.  In  other 
words,  these  mortgagees  are  to  be  treated  as 
having  parted  with  their  money  with  their 
eyes  open,  voluntarily  taking  the  chances  of 
creditors  of  the  testator  subsequently  appear- 
ing on  the  scene  and  demanding  the  en- 
forcement of  their  legal  rights. 

Judgment  on  both  the  main  and  the  cross- 
bill of  exceptions  reversed.  All  the  Justices 
ooncorring,  except  LUMPKIN,  P.  J.,  ab- 
sent 
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GOLD  REEFS  OF  OEOBOIA,  Uiosited,  ▼. 

MARTIN. 

(Supreme  Court  of  Georgia.    Oct  80,  1902.) 

EJrror  from  superior  conrt,  Lampkln  connty; 
J.  B.  Estes,  Judge. 

Action  between  the  Gold  Reefs  of  Georgia, 
Limited,  and  John  Martin.  From  the  Judg- 
ment overruling  a  demurrer,  the  Gold  Reefs  of 
Georgia,  Limited,  brings  error.    Reversed. 

H.  H.  Dean,  for  plaintift  in  error.  W.  ▲. 
Charters,  for  defendant  in  error. 

ADAMS(  J.  This  case  is  controlled  by  the 
decision  this  day  rendered  in  the  case  of  Mort- 
gage Uto.  ▼.  Martin,  4V!  0.  B.  7»0.  Under  It  the 
juagment  of  the  conrt  OTermltng  the  separate 
demurrer  filed  by  the  plaintiff  m  oror  is  re- 
versed. All  the  justices  concurring,  except 
liUMFKIN,  P.  J,  absent  on  account  of  sick- 


BUNCH  T.   ELIZABETH   CITY   LUM- 
BER 00. 

(Supreme  Ooart  «f  North  Carolina.    Sept.  1<^ 
1902.) 

Appeal  from  •aperiw  conrt,  Cboman  eoonty; 
Jones,  Judge. 

Action  by  Josiah  Bunch  against  the  Eliza- 
beth City  Lumber  Company.  Jndnnent  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

.    Pruden  A  Prnden  and  Shepherd  &  Shepherd, 
for  appellant.    W.  M.  Bond,  for  appellee. 

FURCHES,  C.  J.  The  facta  In  this  case 
are  substantially  the  same  as  tiiose  in  Monds 
T.  Lumber  Co.  (at  this  term)  42  a  E.  334. 
The  two  cases  were  argned  together,  and  it 
was  agreed  by  counsel  that  a  decision  in  one 
case  would  decide  the  other.  Therefore,  for 
the  reasons  given  In  Monds'  Case,  the  jodc- 
ment  below  in  this  caa*  i*  ■fllmwo. 
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